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PREFATORY  NOTE 


In  one  or  two  instances  in  the  present  volume  of  the 
English  Beports,  a  note  or  reference  in  brackets  has  been 
added  in  the  text  where  an  incidental  point  seemed  to 
require  elucidation.  An  example  will  be  found  in  the 
references  appended  to  the  note  to  Nieol  v.  Fere&<  (1775, 
4  Bro.  P.  C.  431). 
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THE   LORD    CHANCELLORS,   LORD    KEEPERS,   and 
LORDS    COMMISSIONERS    of    ENGLAND 

1700  to  1801 


1700-1705.     Sir  John  Holt,  Knt,         \ 

Sir  George  Treby,  Knt.,    >- Lords  Commissioners. 

Sir  Edward  Ward,  Knt ,  j 

Sir  Nathan  Wright,  Lord  Keeper  (1700). 
1705-1707.     William  Cowper,  Esq.,  afterwards  Lord  Cowper,  Lord  Keeper. 
1707-1710.     WiLUAM  Lord  Cowper,  Lord  Chancellor. 
1710-1713.    Sir  Thomas  Trevor,  Knt.,  after- 


I 


wards  Baron  Trevor,  f  t     j   ^ 

Robert  Tracy,  Esq.,  \  ^""^^^  Commissioners. 

John  Scrope,  Esq.,  ) 

Sir  Simon  Harcourt,  Lord  Keeper  (1710). 
1713-1714.     Simon  Lord  Harcourt,  Lord  Chancellor  (1713). 
1714-1718.     William  Lord  Cowper,  Lord  Chancellor. 
1718-1725.    Robert  Tracy,  Esq.,  ^ 

Sir  John  Pratt,  Knt,  J- Lords  Commissioners. 

Sir  James  Montagu,  Knt.,   J 

Thomas  Parker,  Earl  of  Macclesfield,  Lord  Chancellor  (1718). 
1725-1733.     Sir  Joseph  Jekyll,  Knt,  "j 

Sir  Robert  Raymond.,  Knt,  after-  U    j   o 

wards  Lord  Raymond,  \^^  Commissioners. 

Jeffrey  Gilbert,  Esq.,  j 

Peter  Lord  King,  Lord  Chancellor  (1725). 
1733-1736.     Charles  Lord  Talbot,  Lord  Chancellor. 
1736-1756.     Philip  Yorkk,  Lord  Hardwicke,  Lord  Chancellor. 
1756—1757.    Sir  John  Willes,  Knt,    \ 

Sir  S.  S.  Smythe,  Knt,    >  Lords  Commissioners. 

Sir  J.  R  Wilmot,  Knt,  j 
1757-1766.     Sir  Robert  Henley,  Knt,  afterwards  Earl  of  Northington,  Lord 

Keeper;  Lord  Chancellor  (1761-1766). 
1766—1770.     Charles  Lord  Camden,  Lord  Chancellor. 
1770-1771.     Charles  Yorke,  Esq.,  Lord  Chancellor. 

Sir  Richard  Aston,  Knt,") 

Sir  S.  S.  Smythe,  Knt,      V  Lords  Commissioners. 

Sir  Henry  BATHxmsT,        j 
1771-1778.     Hen^y    Bathurst,    Lord    Apsley,    afterwards   Earl   Bathurst, 

Lord  Chancellor. 
1778-1783.     Edward  Lord  Thurlow,  Lord  Chancellor. 
1783-1792.    Alexander  Lord  Loughborough,  \ 

Sir  W.  H.  Ashurst,  Knt,  I  t     j    n 

Sir  Beaumont  HothIm,  Knt,  after-  [  ^'^'  Commissioners, 
wards  Lord  Hotham,  j 

Edward  Lord  Thurlow,  Lord  Chancellor  (1783). 
1792-1801.    Sir  James  Eyre,  Knt,        t 

Sir  W.  H.  Ashurst,  Knt,  >■  Lords  Commissioners. 

Sir  John  Wii^on,  Knt,      ) 

Alexander    Lord    Loughborough,    afterwards    Earl    Rosslyn, 
Lord  Chancellor  (1793). 
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REPORTS  of  CASES  upon  Appeals  and  Writs 
of  Error  determined  in  the  High  Court  of 
Parliament.  By  Josiah  Brown,  Barrister- 
at-Law.  Second  Edition  by  Tomlins. 
Vol.  IV. 

EXECUTORS. 

Case  1. — Alice  Warburton  and  another, — Appellants ;  Pkter  Warburton, — 
Bespondmt  [loth  February  1702]. 

[Mew's  Dig.  X.  1278,  1362 ;  xiv.  452,  507 ;  xv.  1838.] 

[A.  makes  twx>  of  his  daughters  his  executrixes,  and  directs  them  to  distribute  a 
sum  of  £400  and  also  the  residue  of  his  {personal  estate,  among  themselTeB, 
and  their  brothers  and  sisters,  according  to  their  needs  and  necessities,  ai 
they  in  their  diteretion  should  think  fit.  The  court  restrained  the  exercise  of 
this  power,  by  decreeing  a  double  share  to  the  eldest  son  and  heir,  looking 
upon  him  as  a  necessitous  ]>erson.] 

**  The  other  point  determined  in  the  case  as  stated  in  2  Vem.  420.  and  14 
Vin.  279.  c.  17.  was,  that  whei*  a  term  is  limited  to  raise  portions  for 
younger  children  by  rents  and  profits,  the  heir  may  have  the  portions  raised 
by  a  seUe,  though  the  younger  children  oppose  it;  as  they  may  insist  on  a 
sale  if  they  think  fit.  The  statement  of  the  case  in  2  £q.  Ca.  Ab.  654.  c.  5. 
and  16  Yin.  448.  ca.  8.  is  not  justified  by  this  report:  it  should  be  thus — A 
younger  child,  whose  portion,  in  case  he  died  before  21,  was  directed  to  sur- 
vive, attained  21,  and  received  part  of  it,  but  died  intestate  in  his  father's 
life-time  before  the  residue  was  paid.  Held,  that  this  residue  did  not  lapse 
or  sink  into  tfie  real  estate,  but  subsisted  for  the  benefit  of  the  other  children ; 
and  ought  to  be  added  to  the  father's  personal  estate,  and  disposed  of  accord- 
ing to  his  will. — The  case  under  this  name  in  2  £q.  Ca.  Ab.  237.  c.  3.  and  6 
Yin.  332.  c.  30.  is  on  a  point  totally  distinct  and  unconnected. 
The  Lord  Keeper's  Dbcbbb  was  affirmed.** 

2  Vem.  420.  1  Eq.  Ca.  Ab.  345.  ca.  13.  Yiner,  vol.  3.  p.  437.  ca.  7.  vol.  6.  p. 
332.  ca.  30.  vol.  11.  p.  198.  ca.  13.  vol.  14.  p.  279.  ca.  17.  vol.  16.  p.  448.  ca.  8. 
»*  2  Eq.  Ca.  Ab.  654.  c.  5.** 

By  indentures  of  lease  and  rdiease,  dated  the  14th  and  15lh  of  November  1690, 
Robert  Warburton,  the  father,  conveyed  all  his  estate  to  trustees,  for  a  term  of  99 
years,  subject  to  a  power  of  revocation ;  remainder  to  his  eldest  son  Peter,  for  life, 
with  power,  when  seised  of  the  freehold  in  possession;  to  make  a  jointure  upon  any 
wife,  ii|Ot  exceeding  £200  per  ann.  remainder  to  his  first  and  other  sons  in  tail  male ; 
remainder  to  Thomas,  the  second  son,  for  life;  with  remainder  to  his  first  and  other 
sons  in  tail  male;  remainder  to  John,  the  third  son,  for  life,  and  to  his  first  and 
other  sons  in  tail  male;  remainder  to  his  daughters  Alice  and  Hester,  and  the  heirs 
oi  their  bodies ;  remainder  to  his  own  right  heirs.  Thei  trusts  of  the  99  years  term 
were  declared  to  be,  that  the  trustees  should,  out  of  the  rents  and  profits,  raise 
£1100  for  the  portion  of  Alice;  £100  for  the  portion  of  Hester;  £300  for  the 
portion  of  Thomas ;  and  £700  for  the  portion  of  John ;  with  interest,  at  £6  per  cent, 
until  the  portions  were  paid :  and  in  case  any  of  the  younger  children  should  die 
under  21,  their  portions  were  to  be  paid  to  the  surviving  younger  children.  And  the 
eldest  son,  Peter,  was  to  have  £40  per  ann.  for  his  maintenance,  until  all  these  trusts 
were  discharged. 
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IV  BBOWN.  WARBURTON  V.  WARBURTON  [1702] 

[2]  On  the  19th  of  May  1691,  the  father  made  his  will ;  and  thereby,  after  giving 
some  legacies,  and  confirming  his  settlement,  he  gave  the  residue  of  his  personal 
estate  to  his  daughters,  the  appellants,  whom  he  appointed  his  executors ;  to  be  dis- 
posed of  bj  them  to  the  use  of  themselvei,  their  brothers  and  tUter,  or  to  sueh  of 
them,  and  in  such  proportion,  as  they  shmdd  judge  most  fit  and  convenient,  accord- 
ing to  their  needs  and  necessities.  And,  after  again  mentioning  his  settlement,  i^e 
testator  proceeds  in  the  following  words :  "  I  do  hereby  further  appoint,  that  my 
trustees  shall  raise,  out  of  the  profits  of  my.  lauds,  £400,  and  pay  tlie  same  to  my 
executors,  to  be  disposed  of  by  them,  to  the  use  of  themselves,  their  brothers  and 
sitter,  or  to  such  of  them,  and  in  such  proportions,  as  they  shall  judge  most  fit  and 
convenient,  according  to  their  needs  and  necessities." 

The  testator's  son  Thomas,  having  attained  21,  received  £61  8s.  6d.  in  part  of 
his  portion  of  £300,  which  was  thereby  reduced  to  £238  lis.  6d.  but  before  he  had 
received  any  part  of  this  residue,  he  died,  in  his  father's  life-time ;  and  soon  after- 
wards the  father  died. 

In  Michaelmas  term  1696,  the  respondent  filed  his  bill  in  Ch&noery,  against  the 
appellants,  and  other  proper  parties ;  praying,  that  the  portions  might  be  raised  by 
sale  of  &  competent  part  of  the  premises,  comprised  in  the  99  years  term,  and  that 
thereupon  he  might  be  let  into  possession  of  liie  residue ;.  that  be  might  also  have  a 
reasonable  share  of  the  surplus  of  iiie  personal  estate,  and  of  the  £400  to  be  raised 
out  of  the  real  estate ;  and  tiiat  the  residue  of  Thomas's  portion  might  be  considered 
as  sunk  in  the  real  estate,  and  not  be  raised. 

The  cause  came  on  first  before  the  lord  chancellor  Somers,  on  the  9th  of  July 
1697 ;  who  made  no  otiier  decree  than  merely  referring  it  to  a  mastM',  to  state  the 
particulars  and  value  of  the  personal  estate,  and  the  different  claims  of  all  parties ; 
and  reserved  all  further  consideration  of  the  matters  in  question  until  after  the 
report. 

The  master  having  made  his  report,  the  cause  came  on  to  be  heard  before  the 
lord  keeper  Wright,  on  the  I7th  of  October  and  18th  of  November  1700;  when  his 
lordship  declared,  that,  considering  the  plaintiff  was  heir  of  the  family,  and  bred  up 
to  the  law,  and  looking  upon  him  as  a  necessitous  person,  he  ought  to  have  a  double 
share  of  the  personal  estate,  and  of  the  £400  which  was  to  be  raised  out  of  the  trust 
estate,  and  decreed  the  same  accordingly :  and  also  decreed,  that  the  trustees  should 
sell  the  trust  term  of  99  years,  of  and  in  so  much  of  the  trust  estate  as  would  satisfy 
the  portions  unpaid,  and  the  £400:  and  declared,  that  the  residue  of  Thomas's 
portion  did  not  lapse  or  sink  in  the  real  estate,  by  reason  of  his  death  in  his  father's 
life-time;  but  that  it  subsisted  for  the  benetit  of  the  other  children,  and  ou^t 
to  be  added  to  the  father's  personal  estate,  and  disposed  of  according  to  his  will. 

[3]  From  this  decree  the  defendants,-  the  executors,  appealed ;  and  on  their  be- 
half it  was  contended  (W.  Cowper),  that  the  respondent  ought  not  to  have  any,  and 
much  less  a  double  share  of  the  personal  estate,  or  of  the  £400,  because  he  was  not 
under  any  necessity ;  for  the  decree,  by  ordering  a  sale  of  part  of  the  estate,  had 
entitled  the  respondent  to  the  poBsession  of  the  residue,  which  was  near  £500  per 
ann.  so  that  he  was  not  at  all  necessitous,  or  at  least  not  equally  so  with  the  rest  of 
the  family ;  and  it  was  evident  that  the  testator,  in  the  designed  distribution  of  his 
personal  estate,  considered  only  the  necessity  of  his  family,  and  intended  that  most 
should  be  given  where  most  was  wanted.  That  he  had  spent  about  £2000  in  eda> 
oating  the  respondent  to  the  Itfw,  and  in  paying  his  debts ;  and,  in  several  letters  to 
him,  complained,  that  he  had  done  more  for  him  than  he  wot  able;  and  that  it  was 
high  time  for  him  to  make  provision  for  his  younger  children;  and  that  the  pro- 
vision he  intended  for  them  out  of  his  real  estate  should  be  £3500.  But  the 
provision  made  for  the  younger  children,  by  the  settlement,  amounted  only  to 
£3100,  and  thOTefore,  by  tfie  will,  the  real  estate  was  charged  with  £400  more,  in 
order  to  make  up  that  sum.  And  as  to  this  £400,  it  could  never  be  suppoeed  to  have 
been  the  testator's  meaning  to  charge  his  eldest  son's  estate  with  it,  to  l^e  intent  that 
any  part  of  it  should  be  distributed  back  to  such  eldest  son,  as  tJiat  would  be  to 
charge  his  etUUe  with  a  sum  of  money  payable  to  himself :  but  the  personal  estate, 
and  the  £400  being  devised  in  totidem,  verbis,  the  testator's  intent  was  the  same  as 
to  both.  That  the  power  given  to  ihe  executors  by  the  will  over  the  personal  estate, 
was  entirely  di^cretionury ;  and  though  subject  to  be  regulated  by  the  court  of 
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ChaaoeTy,  if  abused,  yet,  until  it  waa  abused,  it  ought  not  to  hare  been  taken  from 
them.  And,  as  to  tiie  residue  of  Thomas's  portion,  it  was  inaisted,  that  if  he  had 
died  before  21,  his  portion  was  expressly  directed  by  the  settlement,  to  suryive  to  the 
other  younger  chlldrm;  and  much  more  ought  it  to  be  raised,  ae  by  his  having 
attained  31,  it  became  vetted  in  him  by  the  settlement:  besides,  the  testator  by  hie 
will,  expressly  directed  his  real  estate  to  be  enjoyed,  under  the  eharget  appointed 
6y  the  settlement;  and  as  this  portion  was  one  of  those  charges,  tiie  unsatisfied 
residue  of  it,  oovdd  not  be  taken  from  the  surviving  younger  children,  without 
setting  aside  both  the  settlement  and  the  will. 

On  the  other  side  it  was  insisted  (W.  Dobyns),  that  the  decree  in  giving  the 
respondent  a  double  share  of  the  personal  eatatei,  and  of  the  £400,  waa  founded  in 
reaaon  and  justice ;  because  he  had  the  most  need  and  necessity,  and  laboured  under 
greater  diffioulties  than  all  the  other  children.  That  the  discretionary  power  given 
to  the  executors,  was  unnatural  and  unjust;  and  that  their  ill  use  of  it,  respecting 
the  respondent,  gave  the  oourt  of  Chancery  just  reason  to  interpose,  and  correct  the 
ill  conscience  of  an  executor ;  aa  had  been  frequently  done  in  similar  cases.  And  as 
to  the  jB238,  the  remainder  of  Thomas's  portion,  it  waa  conceived,  it  ought  [4]  to 
sink  into  the  estate;  because  it  was  created  by  the  father,  in  a  voluntuy  family 
settlement,  with  a  power  of  revocation ;  and,  as  the  son  died  a  batohelor,  and  in- 
testate, before  his  father,  the  court  of  Chancery  would  never  raise  a  ohild's  portion 
out  of  a  trust  upon  land,  when  there  was  no  occasion  for  it;  and  more  especially 
when,  if  it  still  subsisted,  the  father,  as  next  of  kin,  was  entitled  to  it  by  right  of 
administration;  but  he  never  took  administration,  or  did  any  thing,  whereby  it 
might  appear  that  he  claimed  this  portion. 

There  was  also  a  cross  appeal  between  these  parties,  which  was  chiefly  confined 
to  the  question,  whether  the  residue  of  Thomas's  portion  shotdd  be  raised,  or  not. 

After  hearing  counsel  upon  the  oriffinal  appeal,  it  was  obdirbo  and  adjitogbd, 
that  the  same  should  be  dismissed,  and  the  decrees  therein  complained  of,  affirmed ; 
and  that  tiie  appellants  should  pay  to  the  respondent  £10  for  his  costs  in  defending 
the  said  appeal.     (Jour.  vol.  17.  p.  279.) 

And,  after  hearing  counsel  on  tiie  croM  appeal,  it  was  ordbrbd  and  adjttdobd, 
that  Hm  same  should  be  dismissed,  and  the  decree  therein  complained  of,  affirmed. 


Cask  2. — ^Ddtchkss  Dowaoeb  of  Hamilton,— -^jpprftejU ;  Bobert  Inclbdon, — 
Bespondent  [let  February  1719], 

[Mew's  Dig.  vi.  1619,  1708.] 

[An  attorney  having  delivered  up  deeds  to  an  executor,  which  he  was  not  obliged 
to  do  tiU  his  bill  was  paid,  and  these  deeds  being  of  great  use  to  the  ex- 
ecutor in  several  suits  which  were  then  carrying  on ;  this  is  a  sufficient 
consideration  to  make  the  e.vecutor  liable  to  the  attorney's  whc4e  demand, 
whether  there  be  assets  or  not.] 

**  The  case  in  the  Exchequer  is  stated  very  fully  in  4  Vin.  103.  c.  20. 
where  it  is  classed  under  the  head  of  Baron  and  Feme;  and  seems  to  have 
turned  on  the  question,  what  debts  of  the  husband  the  widow  is  liable  to  pay 
on  survivorship.  In  11  Vin.  279.  c.  53.  the  circumstances  of  the  executor's 
having  changed  her  attorney  is  relied  on.-^Both  reports  in  Viner  are  from 
MSS. — ^the  latter  ia  copied  into  2  £q.  Ca.  Ab.  456.  c.  8.  and  the  former 
something  abridged  in  p.  524.  o.  6.  of  the  same  work. 

Obdkr  of  the  Exchequer,  refusing  an  injunction  to  stay  the  attorney's 
proceeding  on  a  judgment  at  law,  ArriRHsn. 

Viner.  vol.  4.  p.  103.  ca.  20.  vol.  11.  p.  279.  c.  53.     Eq.  Ca.  Ab. 
456.  ea.  8.  624.  ca.  6. 

The  appellant  and  the  Duke  of  Hamilton,  her  late  husband,  having  brought  an 
ejectment  upon  their  own  demise,  for  the  recovery,  in  right  of  the  appellant,  of  a 
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considerable  estate  in  Stailordshire ;  did  in  Michaelmas  term   1710,  employ  the 
respondent,  as  their  attorney,  to  carry  on  the  said  action. 

But  in  November  1712,  and  before  the  action  was  determined,  the  duke  died; 
whereupon  the  appellant  requested  the  respondent  to  proceed  in  the  cause,  and  also 
to  defend  an  ejectment  brought  against  her  and  her  tenants,  for  other  lands  in 
StafFordahire;  and  judgment  being  given  in  both  those  actions,  [5]  against 
the  appellant's  title,  several  writs  of  error  were  brought  by  the  respondent,  by  her 
direction,  to  reverse  those  judgments. 

In  December  1716,  some  differences  arose  between  tlie  appellant  and  respondent, 
so  that  from  that  time  he  ceased  to  be  concerned  as  her  attorney;  and  IJierefore  he 
soon  afterwards  delivered  to  Mr.  Salkeld,  her  grace's  new  attorney,  his  bill  of  costs, 
which  amounted  to  £624  Is.  2d.  towards  which,  he  had  received,  in  the  duke's  life- 
time, £184  12a.  and  after  his  death,  £135  7s.  6d.  which  being  deducted,  left  a 
balance  due  to  the  respondent,  of  £304  Is.  8d. 

The  appellant  ne^ecting  to  pay  the  respondent  this  balance,  he,  in  Michaelmas 
term  1718,  biought  an  action  against  her,  in  the  court  of  Common  Pleas,  for  the 
same ;  whereupon,  in  Hilary  term  following,  the  appellant  exhibited  her  bill  against 
the  respondent,  in  the  court  of  Exchequer,  for  an  injunction  to  stay  his  proceedings 
at  law;  suggesting,  that  so  much  of  the  business  charged  in  the  respondent's  bill, 
as  amounteid  to  £334  5s.  7d.  was  done  in  the  duke's  life-time ;  and  that  she,  though 
his  administratrix,  was  not  liaUe  to  pay  the  same,  because  she  had  no  assets ;  but 
that  the  duke's  mother  had  provided  a  fund  for  the  payment  of  his  debts :  and 
therefore  she  insisted,  ihat  she  was  liable  onfy  to  satisfy  so  much  of  the  respondent's 
bill,  as  was  for  business  done  after  the  duke's  death,  being  £289  15s.  7d.  and 
having  paid  £135  78.  6d.  towards  the  same,  she  was  willing  to  pay  the  residue. 

The  respondent  having  answered  this  bill,  brought  his  action  to  trial  before  die 
Lord  Chief  Justice  King,  on  the  6th  of  February  1718  ;  when  the  appellant's  counsel 
insisted,  to  have  the  money  paid  by  her  applied  to  discharge  that  part  of  the 
business  which  was  done  after  the  duke's  death ;  but  it  appearing  that  such  money 
had  been  received  and  applied  indefinitely  towards  the  respondent's  whole  demand, 
the  jury  gave  a  verdict,  to  the  satisfaction  of  the  judge,  for  £289  15b.  7d.  which 
was  the  total  for  the  business  done  after  the  duke's  dea^,  but  was  £14  68.  Id.  short 
of  tiie  respondent's  demand. 

After  this  verdict,  the  appellant  moved  for  a  new  trial;  which  being  refused, 
she  brought  a  writ  of  error,  and  the  judgment  having  been  affirmed  thereon,  and 
the  demiages  and  costs  settled  at  the  sum  of  £344,  tlie  appellant,  on  the  28th  of 
October,  1719,  moved  the  court  of  Exchequer  for  an  injunction  to  stay  the  re- 
spondent's proceeding  at  law  upon  his  judgment,  and  obtained  an  order,  ex  parte, 
that  the  respondent,  on  the  4th  of  November  following,  should  shew  cause  why  an 
injunction  should  not  be  granted ;  but  after  hearing  counsel  on  that  day  for  both 
parties,  the  court  discharged  the  order,  and  refused  to  grant  an  injunction. 

From  this  order  of  the  4th  of  November,  the  dutehess  appealed ;  and  on  her 
behalf  it  was  insisted  (C.  Phipps,  W.  Hamilton),  that  no  widow  is  liable,  in  her 
own  ri^t,  to  make  satisfaction  for  the  debts  of  [6]  her  husband,  his  assets  being 
the  proper  fund  for  that  purpose ;  and  yet  the  demand  in  question  was  undoubtedly 
a  debt  of  the  late  duke's,  and  the  appellant  had  none  of  his  assets.  That  it  might 
be  of  very  dangerous  consequence  to  oblige  a  widow  to  be  answerable  for  the  coste 
of  such  suits,  as  the  husband,  in  his  life-time,  should  bring  in  the  name  of  the  wife, 
even  though  in  her  right;  since  the  wife  is  entirdy  under  the  controul  of  the 
husband,  for  thereby  a  liberty  might  be  taken  very  much  to  the  prejudice  of  widows. 
That  as  this  was  a  debt  of  the  late  duke's,  and  to  which  the  appellant  was  not  liable 
in  her  own  right;  so  she  never  undertook  to  pay  it,  or  made  any  promise  to  that 
purpose :  this  the  respondent  had  by  his  answer  admitted  to  be  true,  nor  did  he  so 
much  as  pretend,  that  he  ever  asked  the  appellant  to  make  satisfaction  for  the 
arrears  in  the  duke's  time,  or  ever  made  any  such  demand,  till  two  years  after  tiie 
appelant  had  discharged  him  from  any  farther  concern  in  her  business.  That  as 
great  part  of  the  money  claimed  by  the  respondent  was  the  debt  of  the  late  duke, 
and  he  had  obtained  a  verdict  for  his  whole  demand,  as  wdl  what  was  due  from 
the  duke  as  the  appellant ;  it  seemed  unreasonable,  and  inconsistent  with  the  rules 
of  equity,  that  the  respondent  should  be  at  liberty  to  take  out  execution  against 
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ihe  appellant  for  more  than  was  due  to  him  from  her  in  her  own  right ;  and  there- 
fore an  injunction  ought  to  have  been  granted,  to  prevent  any  proceedings  till 
Ijie  cause  should  be  heard.  That  though  the  respondent,  by  his  answer,  insisted 
upon  the  appellant's  being  liable  for  his  whole  demand,  yet  he  thereby  submitted 
that  to  the  judgment  of  the  court;  and  therefore  it  was  conceived,  he  ought  not 
to  proceed  any  farther  at  law  till  the  determination  of  tiie  court  could  be  had  upon 
the  hearing  of  the  cause. 

On  t^e  other  side  it  was  contended  (S.  Cowper,  T.  Bootle),  that  the  appellant 
having  had  tho  benefit  of  a  discovery  from  the  respondent's  answer,  before  the 
trial,  and  the  damages  being  afterwards  ascertained  by  a  verdict,  there  was  no 
room  for  a  court  of  equity  to  controul  or  proportion  such  damages;  and  the  whole 
matter  of  the  appellant's  bill  in  equity,  beyond  the  discovery,  was  proper  only  for 
her  defence  at  law.  That  the  appellant,  by  her  appeal,  endeavoured  to  impeach  the 
verdict;  but  h  was  conceived,  that  could  not  regularly  be  done,  without  bringing 
the  same  in  judgment  before  their  lordships  by  writ  of  error;  and  especially,  as 
the  same  was  not  mentioned  in  the  pleadings  of  the  cause.  That  the  appellant 
having,  after  the  duke's  death,  continued  the  respondent  in  the  management  of 
those  suite,  of  which  she  would  have  had  the  whc^e  benefit,  in  case  she  had  pre- 
vailed, together  with  all  the  costs;  and  having  had  the  use  and  benefit  of  all  the 
deeds  and  writings  then  in  the  respondent's  custody,  (which,  by  the  practice  of  the 
courts  below,  the  appellant  could  not  have  had,  without  first  paying  all  that  was 
due  to  the  respondent,)  and  by  that  means  ^e  benefit  of  all  the  former  proceedings 
in  the  duke't  life-time,  she  ought  to  answer  the  charges  of  those  proceedings ;  and 
there-[71-fore  the  respondent  humbly  hoped,  that  the  appeal  would  be  dismissed 
with  costs. 

Accordingly,  after  hearing  counsel  on  this  appeal,  it  was  ordbbbd  and  aojudobd, 
that  the  same  should  be  dismissed,  and  the  order  therein  complained  of,  affirmed  - 
and  it  was  further  ordbrkd,  that  the  appellant  should  pay  to  the  respondent,  the 
sum  of  £20  for  his  costs,  in  respect  of  the  said  appeal.     (Jour.  vol.  21.  p.  217.) 


Case  3. — Samuel  Mason, — Appdlwni ;  Moses  Hawkins  and  others, — 
Bespondents  [4th  MarcH  1729]. 

[Mew's  Dig.  vi.  1386;  xv.  1741.] 

[Where  a  legacy  is  left  to  one  of  two  executors,  neither  of  them  is  thereby  ex- 
cluded from  the  surplus  of  the  personal  estate  undisposed  of.  And  though 
there  have  been  a  variety  of  opinions,  and  some  different  determinations, 
touching  the  residue  of  personal  estates  not  expressly  bequeathed  by  will ; 
yet  it  has  never  been  carried  so  far  as  to  exclude  two  executors,  by  reason 
of  a  legacy  given  only  to  one  of  them.] 

**The  same  rule  holds,  (on  the  reason,  in  both  instances,  that  the  testator 
might  intend  a  preference  to  the  executor  pro  tanto,)  where  several  executors 
have  unequal  pecuniary  legacies.  Bowker  v.  Hunter,  1  Bro.  C.R.  328; 
which  see,  and  Cox's  Peere  Wiliams,  1.  550.  in  the  notes;  for  all  the  cases 
on  this  subject :  and  post,  Lawaon  v.  Lawson,  case  5. 

Dbcbkb  of  the  Master  of  the  Rolls  afiFIRubd.** 

A.  ly  wiU  gives  £100  South  Sea  stock  to  B.  and  another  £100  South  Sea 
stock  t»  C.  payable  in  six  months  after  his  death.  Before  time  expired  an 
addition  was  made  by  the  company  to  every  £100  stock.  Held,  that  the 
legatees  were  entitled  to  the  additional  as  wdl  as  tiie  original  stock. 

Mosely's  Rep.  20. 

John  Hawkinfc  of  London,  citizen  and  distiller,  had  an  only  child  named  Sarah, 
who  married  the  appellant,  and  with  whom  her  father,  on  that  occasion,  gave  a 
considerable  fortune. 

On  the  2 J  of  June  1720,  Mr.  Hawkins  made  his  will,  whereby,  after  taking 
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notice,  that  having  fully  advanced  his  said  daughter,  by  giving  bar  a  plentiful 
fortune,  his  pirsonal  estate  was  wholly  at  his  own  disposal;  he  gave  to  Mosee 
Hawkins,  his  brother,  £100  of  his  capital  stock  in  the  South  Sea  company,  to  be 
transferred  to  him  witiiin  six  months  after  the  testator's  deatii;  and  to  his  sister 
the  respondent  Mary  Dawes,  a  like  legacy,  and  transferraUe  at  the  same  time ;  and 
after  her  death  his  will  was,  that  the  said  stock  so  given  to  her  should  be  divided 
to  her  children  then  living.  He  then  gave  to  trustees,  for  his  said  daughter  Sarah, 
£1000  South  Sea  stock,  to  be  at  her  disposal,  and  desired  the  appellant  to  comply 
with  the  disposition  which  she  should  make  thereof ;  and  he  gave  the  appellant 
£500  and  £10  for  mourning.  He  also  devised  to  the  appellant  and  his  heirs  for 
ever,  two  houses  in  Wapping ;  and  after  giving  several  other  legacies,  he  gave  and 
bequeathed  th?  rest  and  residue  of  his  estate,  real  and  personal,  to  his  said  daughter 
Sarah  during  her  natural  life;  and  after  her  decease,  he  gave  and  bequeathed  the 
same  to  her  child  and  children  born  of  her  [8]  body  for  ever,  in  case  such  child  or 
children  should  attain  the  age  of  18,  or  be  married ;  but  in  case  they  died  before 
such  age  or  marriage,  then  he  gave  and  bequeathed  the  said  rest  and  residue  of 
his  estate  as  follows,  viz.  to  the  said  Moses  Hawkins  his  brother,  and  to  his  heirs 
for  ever,  all  his  messuages  or  tenements  in  Houndsditch  and  Woolpack-alley  in 
the  parish  of  St^  Botolph  without  Aldgate,  London;  and  to  his  kinsman  Moses 
Hawkins  and  his  heirs,  the  lease  of  his  houses  in  the  Minories ;  and  appointed  his 
daughter  ib.e  said  Sarah  Mason  executrix  of  his  will,  during  her  natural  life,  and 
from  and  after  h&t  decease,  he  made  and  appointed  his  brother  the  said  Moses 
Hawkins,  and  his  brother-in-law  George  Dawes,  late  husband  of  the  respondent 
Mary  Dawes,  executors;  and  made  his  stock  in  the  South  Sea  company  liable  to 
the  payment  uf  his  debts,  and  of  such  of  his  legacies  as  should  be  due  within  six 
months  after  his  decease. 

On  the  24th  of  March  1720,  the  testator  died ;  after  whose  death,  tbe  said  Sarah 
Mason,  uis  daughter,  proved  his  will,  and  she  and  her  husband,  the  appeUantt 
possessed  themsolves  of  the  whole  of  his  personal  estate. 

On  t^e  26th  of  April  1722,  the  appellant's  wife  died  without  issue;  and  there- 
upon Moses  Hawkins,  the  testator's  brother,  and  the  said  George  Dawes,  proved  the 
will,  and  the  appellant  obtained  letters  of  administration  of  the  personal  estate 
of  his  wife. 

After  the  testator's  death,  and  before  the  two  several  l^aeies  of  ^100  South 
Sea  stock  were  .transferred  to  the  said  Moses  Hawkins  and  Mary  Dawes,  £33  6s.  8d. 
and  £6  5s.  Od.  South  Sea  stock  were  added  to  each  £100  capital  stock. 

After  the  expiration  of  the  six  months  next  ensuing  the  testator's  death,  the 
said  Moses  Hawkins,  in  his  own  right,  and  the  said  G^rge  Dawes  for  the  respondent 
Mary  his  wife,  applied  to  the  appellant  and  his  late  wife  for  the  said  legacies;  but 
the  appellant  put  off  transferring  or  making  them  any  satisfaction  for  the  same 
till  after  his  wife's  death;  and  on  the  30tfa  of  May  1722,  fourteen  months  after 
the  testator's  decease,  and  not  before,  he  transferred  to  the  said  Moses  Hawkins, 
deceased,  and  the  respondent  Mary  Dawes,  respectively,  £100  capital  South  Sea 
stock  only,  and  paid  each  of  them  one  half  year's  dividend  only  in  respect  thereof ; 
and  thereupon  Hawkins  and  Dawes  severally  executed  to  him  a  release  and  dis- 
oharge  of  all  the  l^acies  given  the  said  Moses  Hawkins  and  the  respondent  Mary 
Dawes  by  the  testator's  will,  and  of  all  dividends  payable  for  the  same;  they.' not 
being  then  apprised  that  the  said  additional  stock  of  £33  68.  8d.  and  £6  5s.  Od. 
had  been  made  to  every  £100  capital  South  Sea  stock,  or  of  the  dividends  that  were 
then  due  in  i  espect  of  such  capital  and  additional  stocks ;  but  as  soon  as  they  dis- 
covered the  same,  they  applied  to  the  appellant  to  transfer  to  them  the  said  addi- 
tional stocks,  and  to  pay  them  respectively  the  dividends  due  in  respect  thereof; 
but  which  he  icfused  to  do,  insisting,  that  they  were  not  entitled  thereto;  or  if  they 
were,  yet,  that  the  releasee  so  executed  as  aforesaid,  were  a  sufficient  bar  against 
such  claims. 

[9]  Whereupon  the  said  Moses  Hawkins,  and  the  respondents  Mary  Dawes, 
Elizabeth  Deck,  then  Elizabeth  Dawes,  and  William  Dawes,  together  with  the  said 
George  Dawes,  sen.  and  George  Dawes,  jun.  his  son,  since  deceased,  and  the  re- 
spondent Cuthbert  Smith  and  Sarah  his  wife,  since  also  deceased,  did,  in  Trinity 
term  1723,  exhibit  their  bill  in  the  high  court  of  Chancery  against  the  appellant; 
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KUing  forth  that  the  respondents  Elizabeth  Deek  and  William  Dawes,  and  the  said 
George  Dawes,  jun.  and  Sarah  Smith,  were  the  children  of  the  said  George  Dawes, 
sen.  and  the  respondent  Mary  his  wife,  and  were,  after  the  decease  of  the  said 
Mary,  entitled  to  the  £100  South  Sea  stock  given  to  her  aa  aforesaid,  and  to  the 
additional  stocks  added  thereto;  and  therefore  the  bill  prayed  a  transfer  thereof 
accordingly,  and  to  have  an  account  of  the  testator's  personal  estate,  and  that  the 
residue  hereof,  not  disposed  of  by  his  will,  might  be  paid  to  the  said  Moses 
Hawkins  and  George  Dawee,  sen.  as  executors  of  the  testator's  will,  after  tfaie  death 
of  the  appellant's  wife. 

To  tiiis  bill  the  appellant  put  in  a  plea  and  answer,  and  by  his  plea  insisted 
on  the  releasee  whi(^  had  been  given  him  by  the  said  Moses  Hawkins  and  George 
Dawes,  sen.  on  transferring  the  said  two  several  l^acies  of  £100  South  Sea  capital 
stock.     But  this  plea,  upon  argument  on  tiie  11th  of  March  172S,  was  over-ruled. 

After  this,  George  Dawes,  sen.  died,  having  made  his  will,  and  tjiereof  appointed 
the  respondent  Mary  Dawes  sole  executrix ;  and  George  Dawes,  jun.  being  also  dead, 
the  respondent  Mary,  his  mother,  took  out  letters  of  administration  to  him,  and 
the  suit  being  thereby,  and  by  the  intermarriage  of  the  respondents  Darius  Deek 
and  Elizabeth  his  wife,  abated,  the  same  was  afterwards  duly  revived. 

On  the  12th  of  June  1727,  the  cause  was  heard  before  the  master  of  the  rolls 
in  the  absence  of  the  lord  chancellor;  when  his  honour  declared,  as  to  the  £100 
South  Sea  stock  devised  to  the  said  Moses  Hawkins  deceased,  and  the  £100  South 
Sea  stock  devised  to  the  respondent  Mary  Dawes,  that  they  were  respectively  entitled 
thereto,  and  to  the  additional  stock  thereon,  and  the  proceeds  thereof,  from  the  end 
of  six  months  after  the  death  of  the  testator  Jdin  Hawkins ;  and  therefore  ordered, 
that  the  additional  stock  on  the  said  £100  and  £100  South  Sea  stock,  should  be 
transferred  to  the  said  Moses  Hawkins  deceased  and  the  respondent  Mary  Dawes ; 
and  that  the  master  should  take  an  account  of  the  dividends  received  on  the  said 
£100  and  £100  South  Sea  stock,  and  the  additional  stock  thereon;  and  that  the 
appdlant  should  answer  and  pi^  the  same  to  the  said  Moses  Hawkins  deceased, 
and  the  respondent  Mary  Dawes  respectively ;  and  the  respondent  Mary  Dawes  was 
to  enjoy  the  £100  South  Sea  stock,  and  the  additional  stock  thereon,  during  her 
life;  but  she  was  to  declare  the  trusts  thereof  in  the  manner  mentioned  in  the 
decree:  and  his  honour  [10]  further  declared,  that  by  giving  a  legacy  to  one  of 
the  executors,  neither  of  the  executors  were  excluded ;  and  therefore  decreed,  that  the 
appelant  should  account  before  the  master,  for  the  personal  estate  of  the  testator 
John  Hawkins,  which  had  come  to  the  hands,  custody,  or  power  of  the  appellant, 
or  the  said  Sarah  his  late  wife,  or  any  other  person  in  trust  for  them  or  either 
of  them ;  and  the  usual  directions  were  given  f^  taking  of  the  said  account ;  and 
the  surplus  of  the  testator's  eatate,  after  payment  of  his  debts  and  legacies,  and  the 
app^anfs  and  reapondenta  costs  of  the  suit  to  that  time,  which  were  to  be  taxed 
by  the  master,  was  to  be  divided  into  moieties;  and  that  the  said  Moses  Hawkins 
deceased  was  to  have  one  moiety  thereof,  and  the  respondMit  Mary  Dawes,  the 
executrix  of  the  said  George  Dawes  senior,  the  other  executor  of  the  said  testator 
John  Hawkins,  was  to  have  the  other  moiety ;  and  the  ccmsideration  of  costs,  from 
the  time  of  the  decree,  was  reserved  till  after  the  accounts  thereby  directed  were 
taken,  and  the  master  should  have  made  his  report. 

The  appellant  conceiving  himself  aggrieved  by  the  laUer  part  of  this  decree, 
appealed  from  it;  insisting  (P.  Yorke,  C.  Talbot),  that  if  the  whole  and  entire 
right  to  the  icoidue  of  the  testator's  personal  estate,  was  not  well  bequeathed  to 
and  vested  in  his  late  wife;  yet,  that  the  testator  having  expressly  given  away  no 
more  of  the  residue  after  her  decease,  than  some  leasehold  houses  to  his  kinsman 
Moses  Hawkins,  the  surplus  was  still  undisposed  of  by  the  will,  and  ought,  according 
to  the  statute  for  the  distribution  of  intestate's  estates,  to  go  to  the  appellant's  wife 
as  the  testator'i  only  next  of  kin,  and  consequently  must  now  belong  to  the  appel- 
lant as  her  administrator.  That  it  did  not  appear  to  have  been  the  testator's 
intention  to  give  the  surplus  to  Hawkins  and  Dawes,  barely  by  making  them  execu- 
tors after  uis  daughter  Sarah's  death ;  especially,  as  they  had  each  of  them  legacies 
in  tiie  will;  ^iz.  £500  South-Sea  stock,  and  £10  for  mourning  to  Hawkins,  and 
Dawes's  sha'^e  of  the  £40  given  to  his  wife  to  buy  mourning  for  him  and  hi  rself  and 
two  children.     And  therefore  it  is  hoped,  that  so  much  of  the  decree  as  directed  the 
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appellant  to  account  for  tke  surplus  of  the  testator's  personal  estate,  would  be 
reversed. 

In  support  of  the  decree  it  was  contended  (T.  Lutwycbe,  J.  Willes),  that  Sarah 
Mason  dying  without  issue,  the  appellant,  as  her  administrator,  could  not  be 
entitled  to  thi»  residue,  because  the  same  was  only  given  to  Sarah  for  her  life. 
And  that  thiie  being  no  devise  of  the  residue  after  the  death  of  Sarali,  the  same 
became  vestca  in  Hawkins  and  Dawes,  they  being  made  executors  after  ber  death, 
and  thereby  •  ntitled  to  the  residue  of  the  personal  estate  not  disposed  of  by  the 
will.  The  Oiily  objection  which  had  been,  or  could  be  made  was,  that  tl>ere  being 
a  legacy  given  to  Hawkins,  he  and  Dawes  ought  not  to  take  such  residue  as 
executors ;  and  it  was  compared  to  the  case,  where  a  legacy  is  given  to  an  executor, 
and  nothing  said  about  the  residue  [11]  of  the  testator's  estate.  It  was  also 
insisted  to  have  been  several  times  decreed,  that  the  executor  shall  be  only  deemed 
a  trustee  for  the  testator's  next  of  kin ;  but  it  was  admitted,  that  where  no  legacy 
is  given  to  an  executor,  and  there  is  no  devise  of  the  residue,  there  the  executor 
shall  be  entitled  to  such  residue  in  his  own  proper  right  as  executor,  without  being 
deemed  a  trustee  for  the  next  of  kin.  In  the  present  case  there  were  two  executors, 
and  tuere  w<is  no  l^acy  given  to  one  of  them ;  so  that  it  could  not,  from  the  words 
of  the  will,  be  inferred  to  have  been  the  testator's  intention  to  make  his  executors 
trustees  only  of  the  residue  of  his  personal  estate^  And  though  there  have  been  a 
variety  of  opinions,  and  some  different  determinations  touching  the  point  of  the 
residue  of  personal  estates  not  expressly  bequeathed  by  will,  yet  it  has  never  been 
carried  so  far,  as  to  exclude  two  executors  by  reason  of  a  legacy  given  only  to  one 
of  them :  and  therefore  it  was  hoped  that  the  decree  would  be  affirmed,  and  the 
appeal  dismissed  with  costs. 

Accordingly,  after  hearing  counsd  on  this  appeal,  it  was  ordbrxd  ana  adjitdgbd, 
that  the  same  ohould  be  dismissed ;  and  the  decree  therein  complained  of,  affirmed. 
(Jour.  fcA.  23.  p.  496.) 


Case  4.  — Richard  Matthew, — Appellant ;  Christopher  Fitz-Simon  and 
others, — Respondents  [10th  February  [1757]. 

[Mew's  Dig.  vi.  1404.] 

[A.  being  possessed  of  a  bond  for  .£1400  deposits  it  in  the  hands  of  B.  who 
signs  a  proper  acknowledgment  for  the  same.  A.  afterwards  assigns  this 
bond  to  B.  and  takes  his  promissory  note  for  the  value;  but  the  note  was 
never  paid.  A.  l^  his  will  gives  several  legacies,  and  appoints  B.  and 
another  executors;  but  makes  no  disposition  of  the  residue  of  his  estate. 
Held,  that  the  money  due  on  this  bond  is  part  of  the  residue,  and  shall  go 
to  the  executors  equally;  and  that  B.'s  note  is  not  such  a  debt  as  can  be 
extinguished  by  his  being  made  an  executor.] 

**  This  case  is  not  reported  in  any  other  book. — ^Dbcrkbs  of  the  Lord 
Chancellor  of  Ireland  affirmbd  ;  except  as  to  costs.** 

Christopher  Leonard  was  in  his  life-time  indebted  to  the  testator  James  Walsh 
in  £1400  by  bond,  dated  in  the  year  1716,  in  the  penalty  of  £2800  conditioned  for 
the  payment  of  £1400  and  interest,  with  a  warrant  of  attorney  to  confess  judg- 
ment thereon,  which  was  entered  up  in  Trinity  term  1721,  in  ^e  court  of  Common 
Pleas  in  Ireland. 

James  Walsh,  on  the  8th  of  September  1727,  deposited  this  bond  with  the  appe- 
lant, who  thereupon  signed  an  acknowledgment  thereof  in  the  following  words,  viz. 
"  Memorandum.  Mr.  James  Walsh  deposited  in  my  hands,  for  his  own  use,  a 
bond  payable  from  Mr.  Christopher  Leonard,  deceased,  to  him  the  said  Mr. 
Walsh,  for  principal  money,  fourteen  hundred  pounds;  and  also  one  other 
[12]  bond,  payable  from  Thomas  Power,  and  Simon  Kirwan,  with  Michael 
Bodkin,  to  the  said  Mr.  Walsh,  for  principal  mon^,  three  hundred  pounds. 
Given  under  my  hand  in  Dublin,  September  8,  1727." — ^The  words  for  hit 
ovrn  Vie  being  interlined. 
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Christopher  Leon&rd,  the  obligor,  died  seised  of  a  freehold  lease  of  lands  called 
Cooleb^g  and  Ballinaclough,  in  ttie  countj  of  Wicklow,  leaving  an  only  daughter, 
his  heiress  at  law,  who  intermarried  with  Patrick  Byrne ;  and  he  not  being  ready 
to  pay  the  said  debt,  which  had  been  many  years  owing,  and  the  recovery  thereof 
being  likely  to  be  attended  with  difficiilty  and  trouble,  the  said  Jamee  Walsh,  who 
was  an  intimate  friend  and  acquaintance  of  the  appellant,  agreed  to  assign  him 
this  judgment  for  £1451  2s.  lOd.  which  then  remained  due  hereon,  and  also  to 
procure  and  be  at  the  expence  of  Patrick  Byrne's  acknowledging  a  statute  staple 
to  tiie  appellant,  as  a  farther  security  for  the  debt. 

In  pursuance  of  this  agreemen-^  James  Walsh  did,  by  deed  dated  the  2d  of 
April  1729,  in  consideration  of  £1451  2b.  lOd.  therein  mentioned  to  be  paid  by 
the  appellant  to  him,  absolutely  assign  and  transfer  to  the  appellant  the  said  judg- 
ment against  Christopher  Leonard,  and  all  piuncipal  and  interest  due  thereon ;  and 
at  the  same  time  signed  a  receipt  on  the  assignment,  whereby  he  acknowledged 
to  have  received  the  said  £1451  2s.  lOd.  of  tibie  appellant,  who  gave  Walsh  his 
promissory  note  (which  Walsh  knowing  him  to  be  a  person  of  substance  and  fortune 
readily  accepted),  dated  the  said  2d  of  April  1729,  whereby  the  appellant  promised 
to  pay  to  Walsh,  on  demand,  £1451  28.  lOd.  sterling,  value  received  in  Dublin, 
and  so  became  Walsh's  debtor  for  tiiis  judgment. 

The  appellant  afterwards  obtained  a  statute  staple  from  Patrick  Byrne,  but  as 
the  same  was  agreed  to  be  paid  for  by  Walsh,  the  appellant  accordingly,  on  the 
19th  of  February  1729,  made  him  debtor,  in  an  account  between  them,  for  £4  8b. 
the  charge  of  the  statute  staple. 

The  said  Patrick  Byrne,  in  order  to  raise  money  towards  the  discharge  of 
Christopher  Leonard's  debts,  in  the  year  1731,  conveyed  his  right  and  title  in  the 
said  lands  of  Coolebegg  and  Ballinaclough,  subject  to  the  appellant's  demand,  to 
Daniel  Reddy,  Esq.  who  then  stood  indebted  to  the  appellant  in  £4000  and  upwards, 
on  various  accounts;  and  on  the  24th  of  November  1736,  the  appellant  dkivered 
Walsh  a  bond  from  Reddy  to  the  appellant  for  £300  which  Walsh  accepted,  in 
discharge  of  the  interest  accrued  on  the  appellant's  said  note  of  £1451  2s.  lOd. 
to  Michaelmas  1736;  but  instead  of  assigning  over  this  bond  to  Walsh,  the  appel- 
lant made  the  following  indorsement  on  his  note :  "  Memorandum.  I  gave  Mr. 
Reddy,  and  his  brother's  bond,  taken  in  my  name,  but  in  trust  for  Mr.  James  Walsh, 
to  the  amount  of  three  hundred  pounds,  which  clears  all  interest  to  Michaelmas 
last,  dated  November  24th,  1736." 

[13]  The  appellant,  besides  this  note  of  £1451  2b.  lOd.  was  farther  indebted 
to  Walsh  in  £250  for  money  lent  on  the  6th  of  May  1736,  for  which  the  appellant 
then  gave  his  note  payable  to  Walsh,  on  the  7th  of  July  then  next,  with  interest, 
and  having  afterwards  paid  half  a  year's  interest  due  thereon,  the  6th  of  November 
1736,  he  indorsed  that  payment  on  the  note. 

The  appelant  was  willing  and  offered  to  pay  Walsh  both  his  said  notes,  but 
Walsh  refused  to  take  the  money,  and  died  on  the  1st  of  December  1736,  having 
by  his  will,  dated  the  7th  of  April  1731,  appointed  Raymond  Fitz-Simon  (the 
respondent  Christopher  Fitz-Simon's  father)  and  the  appellant  his  executors,  pro- 
vided they  paid  and  discharged  all  his  legacies,  and  the  debts  he  should  owe  at  his 
death;  and  gave  legacies  to  the  said  Raymond  Fitz-Simon's  wife  and  children,  to 
the  amount  of  £1950,  but  no  legacy  whatsoever  to  the  appellant;  and  made  no  dis- 
poeition,  or  took  any  notice  of  the  residue  of  his  estate,  after  payment  of  his  debts 
and  legacies:  and  Raymond  Fitz-Simon  and  the  appellant  both  proved  his  will  in 
tiie  prerogative  court  of  Dublin,  and  paid  all  his  debte  and  legacies. 

The  testator  James  Walsh  lodging  several  years,  and  dying  in  Raymond  Fita- 
Simon's  house  in  Dublin,  he,  as  one  of  his  executors,  possessed  himself  of  his 
securities,  money,  effects,  books,  writings,  papers  and  accounts;  and  the  next  day, 
being  the  2d  of  December  1736,  the  appellant  hearing  of  the  testator's  death,  and 
going  to  the  said  Raymond  Fitz-Simon's  house,  he  produced  to  the  appellant  Walsh's 
will,  and  such  of  his  bonds,  notes,  and  cash,  as  he  thought  fit;  whereupon  an  in- 
ventory and  account  was  taken,  and  a  gross  computation  made  of  the  same,  in 
order  to  see  what  fund  there  was  for  payment  of  the  debte  and  legacies ;  one  part 
of  which  inventory,  or  account,  consisted  of,  and  was  intitled,  "  Account  of  notes 
found  in  the  eecrutore  of  Mr.  James  Walsh,  deceased,  2d  December  1736 ;  "  and  the 
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other  part  consisted  of,  and  was  intitled,  "An  account  of  bonds  found  in  the 
escrutore  of  Mr.  James  Walsh,  deceased,  2d  December  1736."  In  -which  inTontory, 
or  account,  wa«  included  £121  ISs.  6d.  cash  in  the  house;  and  as  soon  as  this  vas 
done,  Raymond  Fitz-Simon  possessed  himself  of  the  £121  ISa.  6d.  cash,  and  all 
the  notes,  amounting  to  £4695  7s.  4d.  among  which  were  the  appellant's  said  two 
notes  for  £1451  28.  lOd.  and  £250,  so  that  he  took  to  himself  in  cash  and  securities 
of  the  testator's,  to  the  amount  in  the  wh<^e  of  £4817  5b.  lOd.  and  it  being  thought 
improper  that  the  other  securities  should  remain  in  his  hands  only,  he  delivered 
to  the  appellant  the  testator's  bonds,  amounting  to  £4560  lOs.  9d.  part  of  which, 
to  the  amount  of  £3260  10s.  9d.  the  app^ant  afterwards  delivwed  back  to  him 
to  receiye  the  money  upon  them,  and  which  he  received  accordingly ;  but  no  division 
tiien  was,  ch:  could  be  made  between  'he  executors,  oif  thdir  parts  or  shares  of  ihe> 
testator's  estate ;  his  debts,  legacies,  and  funeral  expencee  remaining  to  [14]  be  paid, 
and  no  perfect  account  of  his  whole  estate  being  yet  taken. 

On  the  3d  of  March  1736,  about  three  months  after  Walsh's  death,  the  appelant 
and  Raymond  Fitz-Simon  met  at  a  tavern,  to  see  what  of  the  testator's  debts  and 
legacies  had  been  paid,  what  money  was  received  by  the  executors,  and  what  bonds 
or  notes  remained  unreceived ;  at  which  meeting  one  Ambrose  Farrd  was  present, 
who  took  down  an  account  or  computation  in  writing,  whereby  it  appeared,  that 
the  appellant  had  received  from  the  testator's  estate  no  more  than  £534,  but  that 
the  otiier  executor  Raymond  Fite-Simon  had  received  to  the  amount  of  £3292  18s.  Id. 
and  had  discharged  several  legacies  therein  mentioned,  which,  with  what  he  had 
paid  for  debts  and  funeral  expences,  amounted  to  £2356  198.  lOd.  so  that,  according 
to  such  computation,  he  had  received  £936  IBs.  2^d.  more  than  he  had  paid, 
and  much  more  than  had  been  received  by  the  app^ant ;  and  among  the  legacicB 
charged  to  have  been  paid  by  him,  were  those  left  to  his  own  wife  and  family,  and 
particularly  two  legacies  of  £50  each,  given  by  the  testator  to  the  respondent  Chris- 
topher, and  his  sister  Jane  Fitz-Simon;  and  by  the  said  account  or  computation 
it  also  appeared,  that  there  remained  in  the  executors  hands  the  several  bonds 
therein  specified,  and  in  the  hands  of  Raymond  Fitz-Simon,  several  notes  payable 
to  the  testator,  and  among  others,  the  appellant's  note  for  £1451  2b.  lOd.  (therein 
mentioned  to  be  for  £1460)  and  his  other  note  for  £250,  but  no  demand  was  made 
at  this  meeting  on  the  appellant  for  the  said  notes,  or  either  of  them,  nor  was  the 
said  account  or  computation,  a  settled  or  complete  account  of  the  testator's  estate, 
or  intended  as  such.  The  vouchers  for  it  were  not  produced,  sums  of  money  were 
fraudulently  charged  therein  as  paid  by  Raymond  Fita-Simon,  which  were  after- 
wards demanded  of  and  recovered  from  the  appellant ;  and  no  calculation  or  charge 
was  made  of  the  testator's  plate,  household  goods,  or  other  moveables  in  Raymond 
Fits-Simon's  possession.  It  appeared  however  by  the  account,  that  a  considerable 
sum  of  money  had  been  received  by  Rajrmond  Fits-Simon  for  part  of  the  bonds, 
which,  by  the  inventory  of  the  2d  of  December  1736,  were  mentioned  to  be  in  the 
appdiant's  hands,  and  he  also  received  other  sums  to  a  considerable  amount  for 
other  part  of  the  said  bonds  which  had  been  redelivered  to  him  by  the  appellant, 
but  which  he  never  accounted  for,  and  only  delivered  to  the  appellant  a  note  of 
£147  188.  of  one  Thomas  Wolf,  that  the  appellant  might  get  payment  of,  which  was 
one  of  the  notes  mentioned  in  the  inventory  to  be  in  Raymond  FitB-Simon's  hands ; 
no  other  account  of  the  executorship,  or  of  the  testator's  estate,  was  ever  settled  or 
taken  between  Raymond  Fite-Simon  and  the  appdlant ;  nor  was  the  quantum  of  the 
surplus  or  residue,  after  pa(yment  of  debts  and  legacies,  ever  fixed,  or  any  division 
thereof  made  between  them. 

[16]  In  April  1737,  soon  after  the  above  meeting,  John  Walsh,  the  testator's  only 
brother  and  next  of  kin,  to  whom  the  testator  h^  left  a  legacy  of  £3000  to  bq 
divided  between  him  and  his  children,  instituted  a  suit  in  the  court  of  Exchequer  in 
Ir^and,  against  the  appellant  and  the  said  Raymond  Fitz-Simon,  for  a  distribution 
of  the  residue  of  the  testator's  personal  estate,  undisposed  of  by  his  will ;  but  on 
the  23d  of  February  1738,  his  bill,  as  to  that,  was  dismissed. 

In  the  latter  end  of  the  year  1737,  the  said  Daniel  Reddy,  who  had  purchasedof 
Patrick  Byrne  the  said  Christopher  Leonard's  lands  and  premises,  called  Codebegg, 
and  Ballinaclough,  subject  to  the  appellant's  demand,  failing  in  his  credit,  his  estate, 
real  and  personal,  was  soon  afterwards  vested,  by  act  of  parliament,  in  trustees,  to 
be  sold  for  the    payment  of  his  debts ;   and  the  said  Daniel  Reddy's  interest  in  the 
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lands  of  Coolebegg,  and  Ballinaclough,  being  by  them  sold  at  a  public  oant  to 
William  Ckwper,  Esq.  in  trust  for  Isham  Baggs,  Esq.  the  appellant,  on  the  29th  of 
August  1739,  in  the  said  Rajmond  Fitz-Simon's  life-time,  received  from  the  said 
Ibham  Baggs  the  principal  sum  of  £1400  with  interest  and  ooste,  due  on  his 
judgment  and  statute  staple;  and  delivered  up  to  Baggs  the  assignment  made  to 
him  by  the  testator  "Walsh. 

Raymond  Fitz-Simon  died  on  the  26th  of  February  1743,  having  made  his  will, 
and  his  son  Thomas  Fitz-Simon  his  sole  executor;  and  although  he  had  retained 
out  of  Walsh's  effects  £50  for  the  legacy  given  to  his  daughter  Jane  Fite-Simon,  as 
appeared  by  the  account  and  computation  of  the  3d  of  March  1736;  yet  the  said 
Jane,  on  the  18th  of  November  1745,  eihibited  her  bill  in  the  court  of  Exchequer 
in  Ireland,  against  the  appellant  as  Walsh's  surviving  executor,  for  her  said  legacy 
of  £50  and  interest,  alledging  it  was  still  due  and  unpaid  to  her ;  and  on  the  9th 
of  May  1748,  obtained  a  decree  for  the  same;  in  obedience  whereto,  the  appellant, 
on  the  28th  of  June  following,  paid  her  £84  lis.  7d.  for  principal  and  interest,  with 
£42  28.  3d.  for  costs,  making  £126  16s.  lOd. 

The  said  Thomas,  the  son  of  Raymond,  died  in  June  1748,  having  made  his 
brother,  the  respondent  Christopher  Fita-Simon,  his  sole  executor  and  residuary 
legatee;  who  thereby  became  the  representative  also  of  Raymond  Fitte-Simon,  tbeir 
father. 

No  sooner  had  the  appellant  satisfied  the  said  Jane's  demand,  but  the  respondent 
Christopher  Fitz-Simon  himself  made  a  like  demand  upon  him;  and  though  the 
respondent  was  then  the  said  Raymond  Fitz-Simon's  representative,  and  well  knew 
his  father  had  also  retained  out  of  Walsh's  effects  £50  for  the  legacy  given  the 
refpondent,  yet  he  insisted  on  having  received  no  more  than  £26 ;  and  on  the  2l8t 
of  October  1748,  exhibited  his  bill  in  the  court  of  Exchequer  in  Ireland,  to  compel 
the  appelant  to  pay  him  -ne  said  legacy  of  £50  with  interest  from  Walsh's  death, 
deducting  thereout  the  £25  paid  him ;  and  the  appellant,  in  order  to  avoid  charge, 
on  the  10th  of  December  1748,  paid  [16]  him  £50  uemanded  by  him  as  the  balance, 
taking  a  receipt  for  the  same,  in  fuU  of  the  remainder  of  the  principal  of  his  said 
legacy,  with  interest  and  costs. 

The  said  respondent  did  not,  when  he  filed  his  bill  for  and  received  what  he 
pretended  was  unpaid  of  his  legacy,  set  up  any  other  demand  whatever  against  the 
appellant,  on  account  of  the  testator  Walsh's  estate ;  but  upwards  of  two  years  after, 
viz.  on  the  28th  of  February  1750,  he  thought  fit  to  file  a  bill  in  the  court  of 
Chancery  in  Ireland  against  ihe  appelant,  for  an  account  of  James  Walsh's  personal 
eii*ate,  and  to  compel  the  appellant  to  pay  him  one  moiety  of  the  sum  recovered  from 
Dunid  Reddy's  trustees,  and  of  the  said  note  of  £250  and  of  all  Walsh's  other 
effects ;  charging  the  appellant  to  have  been  but  a  trustee  for  Walsh  in  the  judgment 
and  statute  staple,  and  that  he  had  never  paid  any  thing,  or  given  any  value  upon 
the  assignment  of  the  judgment  to  him,  consequently  the  same  was  to  be  considered 
as  part  of  Walsh's  estate;  he  also  charged,  that  the  appellant's  said  notee  of  £250 
and  £1451  28.  lOd.  were  subsisting  in  equity  for  his  the  respondent's  benefit;  and 
that  it  was  evident  from  the  transactions  both  before  and  after  the  assignment, 
tiiat  neither  the  appellant  considered  himself,  nor  did  Walsh  consider  him,  as  a 
debtor  on  the  foot  of  the  assignment  or  statute  staple,  but  merely  as  a  trusteei 

The  app^ant,  by  his  answer  to  this  bill,  positively  denied  his  taking  the  assign- 
ment from  Walsh  of  the  judgment  against  Christopher  Leonard,  in  trust  for  Walsh, 
or  that  he  had  ever  owned,  looked  upon,  or  imagined  himself  in  any  sort  as  a  trustee 
tlierein  for  Walsh;  and  said,  that  Walsh  had  agreed  to  be  at  the  charge  of  the 
stntute  staple,  and  that  the  note  given  by  the  appellant,  in  consideration  of  the 
Ikstignment,  was  a  full  and  adequate  consideration  for  the  same  ;  and 
that  he  took  the  assignment  for  his  own  benefit,  and  that  the  statute 
staple  was  executed  to  him  for  his  own  use;  that  during  Walsh's  life, 
he  •  was  his  debtor  for  the  £1451  2s.  lOd.  the  contents  of  his  note 
given  for  the  assignment;  but  that  as  he  and  Raymond  Fitz-Simon  took  under 
Welsh's  will,  not  as  residuary  legatees,  but  as  executors,  he  admitted  he  refused 
accounting  for  any  part  of  the  money  owing  upon  his  two  notes ;  and  insisted,  that 
being,  by  Raymond  Fita-Simon's  death,  Walsh's  only  surviving  executor,  he  was  as 
such  become  entitled  to  aU  his  personal  estate,  not  possessed  by  Raymond  in  his  life- 
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time;  and  therefore  insisted  upon  the  same,  in  bar  of  any  relief  which  the  respond- 
ent Christopher  Fite-Simon  could  have  against  him,  as  to  Walsh's  personal  estate, 
or  the  moiety  of  the  money  received  by  the  appelant  Isham  Baggs,  or  of  that 
owing  by  the  appellant  on  his  said  notes. 

The  respondent  Fitz-Simon  afterwards  amended  bis  bill,  and  meule  the  other, 
respondents  parties  thereto ;  and  answers  being  put  in  by  all  the  defendants,  issue 
was.  joined,  and  witnesses  being  examined,  and  publication  passed,  the  cause  came 
en  to  be  heard  before  the  lord  chancellor,  on  the  4th,  5th,  and  10th  of  [17]  December 
1753,  on  the  last  of  which  days  his  lordship  ordered  it  to  stand  over,  and  that  the 
respondent  Christopher  Fite-Simon  should  be  at  liberty  to  examine  the  appellant  on 
personal  interrogatories,  which  were  accordingly  exhibited  on  the  Ith  of  January 
1754 ;  and  on  the  15th  of  May  following,  the  appelant  put  in  his  answer  to  them. 

On  the  2d,  3d,  7th,  14th,  15th,  and  16th  of  May  1755,  the  cause  came  on  again  ; 
and  on  the  2d  of  August  following,  his  lordship  wa&  pleased  to  decree,  that  the 
respondent  Christopher  was  entitled  to  a  moiety  of  the  money  received  by  the 
appellant  from  the  said  Isham  Baggs,  on  the  foot  of  the  said  judgment  and  statute 
staple,  with  interest  from  the  time  the  same  was  paid  to  the  appellant  by  the  said 
Isham  Baggs,  and  that  the  respondent  Christopher  was  also  entitled  to  a  moiety  of 
the  money  received  by  the  appellant  on  account  of  the  principal  and  interest  due  on 
♦he  bond  executed  by  Daniel  Reddy,  bearing  date  tht  2tth  day  of  November  1736, 
to  the  appellant,  in  trust  for  the  said  James  Walsh  deceased ;  and  it  was  referred  to 
the  master  to  take  an  account  of  the  money  received  by  the  appellant  from  the  said 
Isham  Baggs,  with  interest  for  the  same  from  the  time  of  the  payment  thereof ;  as 
also  to  take  an  account  of  the  several  sums  received  by  the  appellant  on  account  of 
t!ie  said  bond  so  executed  to  him  by  the  said  Daniel  Reddy,  in  trust  for  the  said 
James  Walrii,  with  and  without  interest  from  the  respective  times  of  payment,  upon 
which  account  all  just  allowances  were  to  be  made;  and  the  usual  directions  were 
ariven  for  examining  witnesses,  and  likewise  the  respondent  Christopher  and  the 
appellant,  on  interrogatories,  and  for  their  producing  on  oath  all  deeds,  papers, 
evidences,  and  books  of  account,  in  their  or  ei^er  of  their  power  relating  to  t^e  said 
account;  and  in  case  any  matter  should  appear  diflScult  to  the  master  in  stating 
the  said  accounts,  he  was  to  report  the  same  specially ;  and  on  return  of  the  report, 
such  fuHJier  order  was  to  be  made  as  should  be  fit;  and  his  lordship  was  pleased  to 
reserve  the  consideration  of  such  further  or  other  directions,  in  relation  to  the  said 
accounts,  as  should  from  time  to  time  be  thought  necessary;  and  it  was  thereby 
further  ordered,  that  the  respondent  Christopher  FLtz-Simon's  bill,  as  to  the  note  of 
£250  and  also  as  to  the  respondents,  the  next  of  kin  of  the  said  James  Walsh,  should 
bo  dismissed ;  and  that  they  should  have  their  costs  against  the  respondent 
Christopher;  and  that  he  should  have  the  same  over  against  the  appellant. 

The  master,  in  pursuance  of  this  decree,  proceeded  to  take  the  accounts  thereby 
directed;  and  on  the  13th  of  December  1755,  made  his  report,  whereby  he  certified, 
that  he  found,  by  the  appellant's  answer  to  the  respondent  Christopher  Fitz-Simon's 
charge,  that  ihe  appellant  did,  on  the  29tJi  of  August  1739,  receive  from  the  said 
Isham  Baggs,  on  the  foot  of  the  said  judgment  and  statute  staple,  £1609  with  a 
moiety  of  which,  being  £804  10s.  the  master  did  thereby  charge  the  appellant, 
together  with  £782  16s.  3d.  for  interest,  making  £1587  68.  3d.  [18]  And  the 
master  also  found,  that  the  appellant  did,  on  the  10th  of  September  1739,  receive 
from  the  trustees,  for  the  creditors  of  Daniel  Reddy,  on  account  of  the  said  Daniel 
Roddy's  bond,  £100  upon  a  moiety  of  which,  being  £50,  the  master  had  computed  in- 
terest, amounting  to  £48  78.  4d.  which,  added  to  the  £50,  made  together  £98  78.  4d. ; 
but  it  did  not  appear  to  the  master,  that  the  appellant  received  any  other  sum  on 
account  of  the  said  bond,  so  that  £200  and  interest  still  remained  due  on  the  foot 
thereof;  which  said  £98  Ts.  4d.  being  added  to  the  £1587  68.  3d.  the  amount  of 
the  principal  and  interest  of  the  moiety  of  the  money  received  by  the  appellant  from 
Isham  Bag:gs,  made  together  £1685  13s.  7d. ;  and  the  master  also  found,  that  witlv>ut 
charging  interest  for  the  said  sum  of  £60  the  sum  due  to  the  respondent  Chris- 
topher, amounted  to  £1637  6s.  3d. 

Upon  this  report  (which  was  absolutely  confirmed)  the  cause  came  to  a  final 
hearing  on  the  26th  of  February  1756,  when  it  was  ordered  and  decreed,  that  the 
appellant  should  pay  the  respondent  Christopher  Fitz-Simon  the  sum  of  £1637  68.  3d. 

12 


Digitized  by 


Google 


MATTHEW  V.  FITZ-SIMON  [1757]  ITBEOWSi 

being  the  b&lance  reported  due  to  him  (the  said  reepondent's  counsel  waiving  the 
sum  of  £48  7b.  4d.  being  the  interest  of  the  £60),  together  vith  interest  from  the 
time  to  which  the  master  computed  the  same,  to  be  computed  by  the  register ;  and 
tiie  register  having  so  done,  the  same  amounted  to  £12  98,  5fd.  which  toing  added 
to  the  said  sum  of  £1637  6b.  3d.  made  in  the  whole  the  sum  of  £1649  15b  8Jd. 
And  it  was  further  ordered  and  decreed,  that  the  respondent  Christopher  was 
entitled  to,  and  should  have  and  recover  a  moiefy  of  the  sum  of  £200  and  interest 
remaining  due  upon  the  bond  executed  bjr  the  said  Daniel  Reddy  to  the  appellant, 
in  trust  for  the  testator  James  vvalsh,  wiien  the  appellant  should  receive  the  same; 
and  it  was  further  ordered,  that  the  respondent  Christopher  should  have  and 
recover  his  costs  against  the  appellant. 

From  the  two  decrees  of  the  2d  of  August  1755,  and  the  26th  of  February  1756, 
tite  present  appeal  was  brought;  and  on  behalf  of  the  appellant  it  was  argued 
(C.  Yorke,  A.  Forrester),  that  the  assignment  of  the  judgment  against  Leonard 
made  by  the  testator  Walsh,  and  the  statute  staple  afterwards  entered  into  by  Patrick 
Byrne  to  the  appellant,  were  absolutely  for  his  own  use  and  benefit,  and  so  intended 
by  Walsh,  who  received  a  valuable  consideration  from  the  appellant  on  that  account. 
That  the  appellant  became  his  debtor  from  that  moment,  and  liable  at  all  events 
to  pay  him  ^e  £1451  2s.  lOd.  for  which  he  had  given  his  note:  he  never  considered 
himself  as  a  trustee  for  Walsh,  nor  did  Walsh  consider  him  as  such,  but  as  a  debtor. 
If  however  the  appellant  was  merdy  a  trustee,  it  was  very  strange  that  his  co- 
executor  Raymond  Fitz-Simon,  who  at  Walsh's  death  took  into  his  custody  the 
apptllant's  notes,  and  other  memorandums  relative  to  this  transaction,  who  lived 
seven  years  after  the  testator's  death,  and  upwards  of  four  years  after  the  appellant's 
]-eceipt  of  the  money  upon  this  judgment,  should  never  in  all  that  time  proceed  to 
[19]  recover  any  part  of  it,  when  he  appears  to  have  been  as  well  acquainted  with 
the  state  of  the  testator's  affairs  as  the  appeUantw  But  admitting  the  appellant  to 
have  been  only  a  trustee  for  Walsh,  and  the  money  received  upon  this  judgment  to 
be  part  of  Walsh's  estate,  still  the  respondent  Fitz-Simon  had  no  right  to  any  part  of 
it :  for  here  was  no  specific  bequest  of  the  surplus  to  the  executors,  they  took  it 
plainly  as  executors :  and  as  on  the  one  hand  the  law  is  clear,  that  the  creditor 
making  his  debtor  executor,  is  an  extinguishment  of  the  debt,  and  so  admitted  by 
the  decree  of  the  2d  of  August  1755,  as  to  the  £260  note ;  so  on  the  other  hand  it  is 
no  less  dear,  that  where  two  are  made  joint  executors,  and  one  dies,  the  office  and 
interest  survives  to  the  other,  who  thereby  becomes  tiie  sole  representative  of  the 
testator ;  and  this  the  respondent  had  himself  admitted,  by  bringing  his  bill  against 
the  appellant  after  Raymond  Fite-Simon's  death,  not  for  a  moiety,  but  for  the  whole 
of  what  he  insisted  was  unpaid  of  his  legacy.  No  complete  account  therefore  of  the 
undisposed  surplus  of  Walsh's  estate  having  ever  been  taken  by  his  executors,  no 
division  thereof  made  between  them,  nor  any  thing  done  to  sever  the  joint-tenancy, 
each  executor  had  a  right  to  retain  such  part  of  tiiiat  surplus  as  he  possessed ;  and 
all  that  remained  unreceievd,  whether  legal  or  equitable  interests,  did,  upon  the 
death  of  Raymond  Fitz-Simon,  survive  to  tiie  appellant,  who  had  therefore  a  right  to 
keep  the  whole  money  by  him  received  from  Baggs  upon  the  judgment,  as  much  also 
as  was  received  from  Reddy's  trustees  upon  his  bond,  and  what  still  remained  due 
upon  that  bond.  That  the  decrees  complained  of  charged  the  appellant  with  a  moiety 
of  the  mon^  due  upon  the  judgment,  and  upon  Reddy's  bond,  and  yet  made  him  no 
allowance  for  the  £126  168.  lOfd.  and  £50  which  he  paid  the  respondent  Fitz-Simon 
and  his  sister  after  their  father  Raymond's  death,  for  the  principal,  interest,  and 
costs  of  their  two  legacies;  whereas  these  sums  ought  to  have  been  specially  allowed 
him  out  of  the  testator's  assets,  even  admitting  the  decrees  to  be  well  founded, 
especially  as  Raymond  Fitz-Simon  had  retained  the  money  payable  for  the  same- 
and  consequently,  the  appellant  was  in  danger  of  being  compelled  to  pay  these 
legacies  twice  over.  That  the  several  defendants,  who  were  made  parties  to  the 
respondent  Fitz-Simon's  bill,  as  next  of  kin  to  the  testator  Walsh,  were  improperly 
and  unnecessarily  made  so ;  they  had  no  sort  of  right  to  the  undisposed  surplus, 
and  so  it  had  been  determined  by  the  court  of  Exchequer,  upon  the  bill  brought  by 
J(An  Walsh,  the  testetor's  brother,  and  only  next  of  kin :  their  costs  therefore  should 
have  been  paid  them,  not  by  the  appellant,  as  directed  by  the  decree  of  August  1755, 
but  l^  the  respondent  Fits-Simon. 
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On  the  other  side  it  was  oontended  (R.  Henley,  C  Pratt),  that  the  diamiBsion  of 
John  Walsh's  bill,  had  determined  the  right  of  the  two  executors  to  their  testator's 
residuary  estate,  and  that  the  appellant  having  by  his  anewer  aad  cross  bill  in 
those  causes  insisted,  that  the  testa-[20]-tor,  by  constituting  them  executors  witiiout 
any  particular  legacy,  did  intend  that  they  should  have  the  residuum  of  his  estate 
to  their  own  proper  use,  and  that  the  same  did  in  law  amount  to  &  disposition 
of  such  residue  to  them,  could  no  longer  contend,  that  they  were  not  entitled  to  such 
residue,  as  a  bequest  of  the  beneficial  interest;  consequently  there  was  no  pretence 
to  exempt  any  particular  part  of  the  assets  from  distribution,  by  considering  the 
note  in  question  in  the  light  of  a  debt  to  be  extinguished  by  the  executorship. 
But  admitting  that  the  rule  of  law  could  take  place,  and  that  the  debts  of  each 
co-executor  should  be  extinguished  by  the  executorship,  yet  in  this  caise  the  appel- 
lant was  a  mere  trustee  for  his  testator ;  for  neither  the  deposit  of  the  bond,  or  the 
assignment  of  the  judgment,  passed  any  property  to  the  appellant  in  these  securities 
either  in  law  or  equity:  the  only  consideration  which  could  possibly  convey  any 
equitable  interest  to  the  appellant  in  either,  was  the  promissory  note ;  but  when  that 
was  coupled  with  the  express  declaration  of  trust  when  the  bond  was  delivered,  and 
explained  afterwards  by  the  account,  and  the  delivery  of  Roddy's  bond  to  the 
testator,  with  the  indorsemMit  upon  the  promissory  note,  the  whole  appeared  to  have 
been  a  trust  from  the  beginning ;  how  otherwise  could  he  account  for  the  interest 
home  to  the  death  of  Walsh,  when  the  note  carried  no  interest?  or  charge  Walsh 
with  the  expences  of  the  statute  staple,  and  the  renewal  of  the  lease,  after  all  theae 
securities  had  been  absolutely  exchanged  for  the  note?  What  business  had  Walsh 
with  Reddy's  bond,  or  the  receipt  of  rents,  if  he  had  already  parted  with  the  judg- 
ment, which  was  the  only  lien  upon  tJie  estate?  All  this  shews  the  appellant  to 
have  been  a  mere  trustee ;  nor  is  it  credible  that  any  man  should  sell  a  real  security 
carrying  interest,  for  a  mere  personal  promise  in  a  note  which  carried  none.  As 
to  the  other  point  contended  for  by  the  appellant,  namely,  the  benefit  of  survivor- 
ship, because  no  severance  or  division  of  the  money  in  question  had  been  made  dur- 
ing the  life  of  his  co-executor :  it  was  answered,  that  the  transactions  at  the  two 
meetings  in  December  and  March  1736,  amounted  to  an  actual  severance  of  the 
whole  residuum,  the  division  not  being  partial  only  but  of  the  whole,  aa  appeared 
from  the  appeUant'a  own  bill  and  answer  in  Jane  Fita-Simon'a  cause ;  and  the  only 
reason  why  his  two  notes  were  not  divided  (for  th^  were  the  only  effects  left  un- 
divided), proceeded  from  his  own  fraud  and  misrepresentation,  of  which  he  could 
never  be  suffered  to  avail  himself.  That  no  acquiescence  could  be  imputed  in  this 
case ;  for  it  appeared  that  Raymond  Fitz-Simon  complained  of  the  grievance  whilst 
recent,  and  at  the  very  time  it  arose,  ajid  frequently  threatened  to  apply  to  equity 
for  relief ;  and  that  both  Raymond  and  his  son  made  several  applications  afterwards 
to  the  appellant  for  redress,  which  he  has  often  refused :  and  so  lately  as  in  the 
cause  of  Jane  Fitz-Simon,  the  appellant  insisted  upon  that  settlement  of  accounts 
as  a  bar,  which  he  would  now  represent  as  no  settiement  at  all ;  which  with  [21] 
his  subsequent  submission  to  pay  the  respondent's  legacy,  merely  upon  a  bill  being 
filed,  and  before  answer,  betrayed  in  the  strongest  manner  his  own  conviction  of 
the  justice  of  the  respondent's  claim.  But  his  own  misrepresentation  and  fraud, 
independent  of  every  other  circumstance,  at  once  accounted  for,  and  justified  every 
appearance  of  acquiescence. 

After  hearing  counsel  on  this  appeal,  it  was  obdbrbd  and  aujctdobd,  that  that 
part  of  the  decree  of  the  2d  of  August  1755,  which  directed,  that  the  respondent 
Christopher  Fitz-Simon  should  have  such  costs  as  he  was  thereby  directed  to  pay 
to  the  defendants,  the  next  of  kin  of  James  Walsh,  over  against  the  appellant,  should 
be  reversed,  and  that  the  said  decree  should  in  all  other  respects  be  affirmed ;  and 
it  was  further  ordkrbd  and  adjudobd,  that  the  other  decree  of  the  6th  of  February 
1756,  should  be  affirmed.     (Jour.  vol.  29.  p.  40.) 


U 


Digitized  by 


Google 


LAWSON  V.  LAWSON  [1777]  lY  BBOWV. 


Case  5. — Winifrkd  Lawson,  widow, — Appellartt ;  John  Lawbon  and  othets, — 
Bespondenis  [28th  April  1777]. 

[Mew's  Dig.  vi.  1386,  1389.] 

[Where  a  man  give*  his  wife  a  legacy  of  £300  which  he  declares  to  be  her  own 
money,  and  makes  her  executrix,  but  makes  no  disposition  of  the  residue  of 
his  estate,  this  legacy  shall  not  exclude  her  from  being  entitled  to  such 
residue.] 

Both  the  Dbcrbbs  of  the  Lord  Chascbllor  rbtbrhbd. 

**See  ante,  p.  [8]  Mason  t.  Hawkim.  The  result  of  the  many  cases  on  this 
subject  appears,  according  to  a  note  of  Mr.  Cox's  on  1  P.  Wms.  560.  to  be  this : 
— "  By  law,  the  appointment  of  an  executor  vests  in  him  all  the  personal 
estate  of  the  testator ;  and  if  any  part  remain  undi'sposed  of  by  the  will,  it 
rests  with  the  executor  beneficially.  But  wherever  Courts  of  equity  have  seen, 
on  the  face  of  the  will,  sufficient  to  convince  them  that  the  testator  did  not 
intend  the  executor  to  take  the  surplus,  they  have  turned  the  executors  into 
trustees  for  the  next  of  kin.  Where,  however,  a  legacy  is  consistent  with  the 
intent  that  the  executor  should  take  the  whole,  a  court  of  equity  will  not 
disturb  his  legal  right." — For  cases  similar  in  principle  to  the  present,  see 
Pre.  Ch.  231,  263,  316:  1  P.  Wms.  114:  2  Eq.  Ab.  444.  pi.  68:  2  Atk.  46. 

The  case  under  the  same  name  in  1  P.  AVms.  441.  and  2  Eq.  Ab.  575,  was 
earlier  in  time,  between  different  parties,  and  relative  to  a  donatio  causa 
mortis** 

Hylton  Lawson,  Esq.  the  appellant's  late  husband,  by  his  will,  dated  the  14th  of 
April  1748,  charged  all  his  copyhold  and  freehold  estates  therein  mentioned,  as  also 
all  his  personal  estate  (except  £300  which  he  received  as  part  of  the  fortune  of  the 
appeUant,  and  which  was  then  lent  out  upon  bond  to  John  Hylton,  Esq.  and  then 
undischarged ;  and  which  £300  he  gave  to  the  appellant,  declaring  it  to  be  hiis  full 
intention,  that  it  should  go  entire  to  her),  with  tiie  payment  of  hts  debts,  legacies, 
and  funeral  expences,  and  directed  them  to  be  discharged  by  mortgage,  or  sale  of 
such  of  his  said  freehold  and  [22]  copyhold  lands,  as  should  be  sufficient  to  discharge 
the  same,  with  all  his  personal  estate  (except  the  said  £300) ;  and  he  also  gave  the 
appellant,  during  her  life,  an  annuity  or  yearly  rent-charge  of  £100  to  be  issuing 
out  of  his  copyhold  estates ;  which  annuity  she  was  on  his  death  entitled  to  receive 
out  of  such  copyhold  estates,  under  her  marriage  articles,  dated  the  12th  of 
February  1737,  though  it  was  not  so  mentioned  in  his  will;  and  he  also  left  to 
tixe  appellant,  ae  long  as  he  should  choose  to  live  in  it,  his  messuage  at  Chirton, 
with  the  appurtenances ;  and  after  giving  some  other  legacies,  he  bequeatlied  to  the 
appeUant,  all  her  wearing  apparel,  with  her  watch  and  rings,  and  appointed  her 
sole  executrix;  but  he  made  no  further  disposition  of  the  residue  of  his  personal 
estate. 

John  Hylton,  to  whom  the  £300  was  lent,  as  mentioned  in  the  will,  died  in  the 
testator's  lifetime,  much  involved  in  debt;  and  a  suit  having  been  after  his  death 
instituted  in  Chancery,  for  applying  his  eetate  in  payment  of  his  debts,  and  the 
teetator  being  made  a  defendant  in  that  suit,  he  in  his  answer  stated  the  said  debt 
of  £300  and  afterwards,  on  making  a  dividend  of  the  estate  of  John  Hylton,  of  17s. 
in  the  pound  amongst  his  creditors,  the  testator  received  that  dividend  in  respect 
of  the  said  bond  debt. 

.The  testator  died  on  the  14th  of  November  1767,  within  the  province  of  York, 
where  he  was  a  settled  inhabitant,  without  revoking  his  will,  otherwise  than  by 
receiving  17s.  in  the  pound  on  the  said  debt;  leaving  the  appellant  his  widow,  and 
the  respondent  John  Lawson,  and  Mary  Nicolson,  his  nephew  and  niece,  and  only 
next  ot  kin. 

The  appellant  soon  afterwards  proved  the  will,  and  possessed  the  personal  estate 
of  the  testator,  out  of  which  she  paid  his  debte,  legacies,  and  funeral  expences. 

Mary  Nicolson  died  in  July  1769,  intestate;  and  administration  of  her  personal 
estate  was  granted  to  William  Nicolson,  one  of  her  two  children. 
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On  the  3l8t  of  August  1770,  the  reBpondent  John  Lawson,  and  the  said  William 
Nioolson,  filed  their  bill  in  the  court  of  Chancery  against  the  appellant,  claiming 
title  with  the  appellant,  to  the  whole  surplus  of  the  testator's  personal  estate  and 
effects,  as  undisposed  of ;  and  praying  an  account  thereof,  and  that  the  clear  residue 
might  be  distributed  amongst  the  appeUant  and  the  plaintiffs  in  moieties,  accord- 
ing to  the  statute  of  distribution  of  intestates  estates. 

To  tikis  bill  the  appellant  put  in  her  answer,  and  thereby  stated,  that  ^e  testa- 
tor was  an  inhabitant  of,  and  died  within  the  province  of  York,  and  she  claimed 
the  whole  legacy  of  X300  under  his  will ;  and  insisted,  that  as  the  testator  had  not 
by  his  will  disposed  of  the  residue  of  liis  personal  estate,  such  residue  was  dis- 
tributable according  to  the  custom  of  the  said  province  of  York,  and  ihe  statute  of 
distribution,  and  consequently  that  she,  as  his  widow,  was  entitled  to  one  half  under 
the  custom,  and  to  a  moiety  of  the  other  half  under  the  statute;  and  that  the  next  of 
[23]  kin  were  entitled  to  tihe  other  moiety  of  the  last  half,  being  one  fourtii  of  the 
whole  under  the  said  statute. 

The  said  William  Nicolson  having  died  intestate,  the  respondent  Mary  Stuart 
obtained  administration  to  him,  and  tixe  suit  was  on  that  occasion  revived. 

On  the  7th  of  March  1772,  the  cause  was  heard  before  the  Lord  Chancellor 
Bathurst,  who  was  pleased  to  declare,  that  the  appellant  was  to  be  considered  as 
trustee  of  the  testator's  residuary  personal  estate,  beyond  the  £300  debts  specifically 
bequeathed  to  her,  and  that  such  residue  was  to  be  divided  according  to  the  custom 
of  the  province  of  York,  by  which  the  appellant  would  be  entitled  to  one  moiety 
of  such  residue,  and  also  to  a  moieby  of  the  remaining  moiety;  and  that  the  oth^r 
moiety  of  such  remaining  moiety  belonged  to  the  respondents:  and  his  lordship 
directed  the  proper  accounts  to  be  taken,  and  that  the  clear  surplus  of  the  said 
personal  estate  should  be  accordingly  divided  between  the  appelant  and  the  re- 
spondents in  such  shares  as  aforesaid,  and  all  parties  were  to  be  paid  their  costs  to 
be  taxed,  out  of  the  estate. 

The  respondents  being  dissatisfied  with  that  part  of  the  decree  which  declared 
that  the  appellant  was  entitled  to  a  moiety  of  the  residue  of  the  testatof's  personal 
estate,  according  to  the  custom  of  the  province  of  York,  and  which  gave  directions 
for  the  appellant's  retaining  one  moie^  of  such  residue  in  that  right,  procured  an 
order,  that  the  cause  should  be  reheard  as  to  that  particular.  And  the  appellant 
being  advised  that  there  was  error  in  the  decree,  in  declaring  tiiat  she  was  to  bo 
considered  as  a  trustee  of  the  testator's  residuary  personal  estate,  and  in  all  the 
directions  given  in  consequence  thereof,  obtained  an  order  tiiat  the  cause  should  be 
reheard  as  to  that  matter. 

Accordingly,  on  the  11th  and  18th  of  May  1776,  the  cause  was  heard  before  the 
lord  chancellor,  when  his  lordship  was  pleased  to  order,  that  the  appellant's  petition 
of  re-hearing  should  be  dismissed ;  and  to  declare  that  the  appellant  wa&  to  be  con- 
sidered a  trustee  of  the  testator's  residuary  personal  estate  beyond  the  £300  deb:; 
specifically  bequeathed  to  her,  and  that  such  residue  was  to  be  divided  according  to  the 
statute  of  distribution  of  intestates  estates,  by  which  the  appellant  was  to  be  entitled 
only  to  one  moiety  of  such  residue,  and  that  the  other  moiety  belonged  to  the  re- 
spondents in  manner  following;  viz.  one  moiety  of  such  moiety  to  the  respondent 
John  Lawson,  as  one  of  the  testator's  next  of  kin;  and  the  other  moiety  of  such 
moiety  to  the  respondents  Francis  Stuart  and  his  wife,  as  she  was  the  administratrix 
of  Mary  Nicolson  deceased,  the  other  next  of  kin  of  the  testator.  And  it  was  further 
ordered,  that  the  clear  residue  of  the  testator's  personal  estate  should  be  distributed 
between  the  parties  in  such  proportions ;  and  wit^  such  variations,  it  was  ordered, 
that  the  former  decree  should  be  affirmed. 

The  appellant  conceiving  tJiat  both  these  decrees  were  erroneous,  appealed  from 
them ;  and  on  her  behalf  it  was  said  (A.  Wedderburn,  J.  Ord,  W.  Ainge)  to  be  [24] 
evident  from  the  testator's  will,  that  he  did  not  consider  the  gift  to  the  appellant  of 
the  £300  lent  on  bond  to  J<An  Hylton,  as  any  bounty  from  himself,  but  merely  ae 
her  own  money,  placed  out  on  security  for  her  own  benefit,  liable  to  his  debts, 
though  not  liable  to  be  taken  from  her  by  his  next  of  kin ;  he  therefore  meant  tn 
pen  his  will  so  as  to  secure  to  her  what  he  considered  as  her  own,  and  made  her 
executrix,  that  in  case  he  should  live  to  increase  his  personal  estate,  she  might  be 
beneficially  interested  by  being  executrix.     It  appeared   also  to  have  been   the 
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testator's  intention,  that  nobody  but  big  wife  should  be  interested  in  the  residue  of 
bis  personal  estate,  after  pajment  of  his  debts,  because  every  legacy  given  by  the 
-will  -was  charged  upon  his  real  estate  in  the  first  instance ;  and  this  intention  seemed 
to  be  founded  in  justice  and  reason,  ae  the  testator's  next  of  kin  were  very  remote 
rdations;  and  it  could  not  be  supposed,  that  he  meant  merely  to  give  his  wife 
trouble  hy  making  her  executrix,  but  which  would  be  the  case,  if  she  was  not 
entitled  to  the  surplus.  The  legacy  to  the  app^ant  of  her  wearing  appar^  was 
no  bounty  from  Ute  testator,  they  being  in  their  nature  her  paraphernalia ;  and 
though  liable  to  hia  debts,  yet  had  the  creditors  taken  t^em,  she  would  have  been 
entitied  to  satisfaction  out  of  hi«  real  estate,  whether  he  had  so  directed  by  his 
will  or  not.  But  supposing  the  decrees  to  be  right  in  declaring  the  appelant  to  be 
a  trustee  of  the  residue  of  ^e  testator's  personal  estate,  beyond  the  £300  given  to 
her,  yet  as  to  such  residue,  the  testator  must  be  considered  as  dying  inteatata; 
and  Uie  custom  of  York  being  the  law  of  ih»  place  where  he  resided  and  died,  his 
effects  must  be  distributed  accordingly,  so  that  one  moiety  would  belong  to  the 
widow  as  he  died  without  children,  and  the  other  moiety  would  be  distributable 
between  her  and  the  next  of  kin.  Though  this  rule  clearly  obtains  upon  a  legal 
intestacy,  and  the  appointment  of  an  executor  is  in  a  court  of  law  considered  as  a 
total  disposition  of  the  personal  estate ;  yet  when  a  court  of  equity  dedares  a  man 
an  inhabitant  of  the  province  of  York,  to  die  intestate  as  to  the  whole  or  any  part 
of  his  personal  estate,  it  does  necessarily  declare  at  the  same  time  that  he  Uaa  not 
exercised  so  far  the  power  of  devising.  The  statute  4  William  III.  c.  2.  enabling  an 
inhabitant  of  the  province  of  York  to  dispose  of  tiie  whole  of  his  personal  estate 
by  win,  cannot  affect  a  case  where  no  disposition  is  made;  nor  can  there  be  a 
different  rule  of  succession  in  a  court  of  equity  and  a  court  of  law,  either  aa  to 
personal  or  real  estates.  It  was  therefore  hoped  that  both  the  decrees  would  be 
reversed,  and  the  respondents  bill  dismissed. 

On  the  other  side  it  was  argued  (E.  Thurlow,  J.  Madooks,  F.  Buller),  that  ae  to 
the  first  point  made  by  the  appelant,  namely,  that  it  ought  to  have  been  declared, 
that  she  was  entitled  to  Ijie  whole  surplus  for  her  own  benefit;  nothing  is  more 
clearly  established  than  that,  although  by  the  common  law,  the  appointment  of  an 
executor  in  a  wiU  is  a  gift  of  the  residue  or  surplus  of  the  personal  estate  to  such 
executor,  yet  in  equity,  if  the  executor  has  a  particular  l^acy  given  him  by  the  [26] 
will,  he  thereby  becomes  a  trustee  of  the  surplus  for  the  benefit  of  those  who  may 
be  entitled  by  the  general  law  of  the  land.  The  appellant's  counsel  endeavoured  to 
distinguish  between  a  general  and  specific  legacy;  but  if  such  distinction  has  in  an; 
case  prevailed,  which  was  denied,  yet  it  was  insisted,  that  in  the  present  case,  the 
app^ont  could  not  avail  herself  of  it ;  because  her  legacy  of  £300  though  made  a 
charge  upon  a  particular  fund,  was  payable  also  out  of  the  graeral  assets  of  her  hu»- 
band,  and  was  so  claimed  by  her  answer.  Besides,  this  claim  to  the  whole  surplus 
was  never  so  much  as  pretended  by  the  appdlant's  answer ;  and  therefore  not  being 
put  in  issue,  or  made  part  of  her  case,  she  was  strictly  not  entitled  to  insist  upon 
it;  and  especially,  after  having  submitted  to  pay  part  of  such  surplus  to  the  re- 
spondents, under  an  order  made  in  the  cause,  on  the  18th  of  December  1771. 

And  as  to  the  other  point  insisted  on  by  the  appellant,  viz.  that  she  ought  to 
have  been  permitted  to  retain  one  moiety  of  the  clear  surplus,  as  the  widow  of  the 
testator,  under  the  custom  of  York ;  it  was  said,  that  this  question  depended  upon 
the  construction  of  the  statute  of  4  Will,  and  Mary,  c.  2.  by  which  the  inhabitants 
of  the  province  of  York  are  enabled  to  dispose  of  their  whole  personal  estate  by  will, 
notwithstanding  the  custom.  The  words  of  this  statute  are,  "  That  it  shall  be  lawful 
for  such  inhabitants,  by  their  last  wills  and  testaments,  to  give,  bequeath,  and 
dispose  of  all  their  goods,  chattels,  debts,  and  personal  estate,  to  their  executor  or 
executors,  or  to  such  other  person  or  persons  as  such  testator  theil  think  fit,  in  as 
large  and  ample  manner  as  by  the  law  and  statutes  of  this  realm,  any  person  may 
give  and  dispose  of  tiie  same  in  the  province  of  Canterbury,  or  elsewhere;  and 
that  the  widows,  children,  and  other  the  kindred  of  such  testator  or  testators,  shall 
be  barred  to  claim  or  demand  any  part  of  the  goods,  chattels,  or  other  p>er8onal 
estate  of  such  testator,  in  any  other  manner  than  as  by  the  said  last  will  and  testa- 
ment is  limited  and  appointed."  Before  this  statute,  such  inhabitant  could  only 
dispose  of  a  moiety  in  case  he  left  a  widow,  and  only  of  a  tliird  in  case  he  left  both 
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widow  and  children ;  ft^d  the  statute  recites,  "  that  tiie  widow  and  children  were 
entitled  to  their  ghares  by  the  custom;"  so  that  tiie  law  considered  them  as  having 
a  charge  upon  the  personal  estate,  which  could  not  be  affected  by  the  husband  or 
father.  In  the  case  of  Read  v.  Dtick  (Preced.  in  Chan.  409),  a  loss  happening 
by  the  insolvency  of  an  executor  of  a  freeman  of  London,  before  the  statute  which 
gave  such  freemen  power  over  their  whole  personal  estate,  Lord  Gowper  deter- 
mined, that  the  loss  should  be  born»by  the  testamentary  part  only;  the  widow  and 
children  being  in  the  nature  of  crcMlitors  on  the  other  parts  But  since  the 
above  statute,  if  an  inhabitant  of  the  province  of  York,  or  a  freeman  of  London, 
makes  a  will,  naming  an  executor,  and  such  executor  should  embezzle  the  effects,  or 
prove  insolvent,  if  there  be  assets  of  the  testator  to  be  found,  the  cr©-[26]-ditor8  or 
legatees  will  not  suffer,  because  the  whol?  personal  estate  would  be  assets,  and 
liable  to  answer  the  purposes  of  the  will,  he  being  testate  as  to  the  whole ;  whereas, 
before  the  statute,  the  dead  man's  share  alone  was  so  liable;  which  clearly  points 
out  the  difference  introduced  by  the  statute :  for  where  a  man  makes  an  executor, 
the  whole  personal  estate  vests  in  him ;  and  as  there  is  nothing  left  for  the  custom 
to  operate  upon,  the  whole  becomes  testamentary.  Now  in  the  present  case,  the 
testator  having  made  an  executrix,  had  died  testate  as  to  the  whole,  so  that  the  whole 
thereby  became  the  testamentary,  or  dead  man's  share,  since  by  the  statute  he  had  a 
right  to  bequeath  the  whole ;  nothing  therefore  being  left  for  the  custom  to  operate 
upon,  and  there  being,  in  equity,  a  resulting  trust  of  the  surplus,  the  court  had 
properly  decreed  a  distribution  of  it,  according  to  the  general  law  of  the  land,  tho 
custom  being  excluded;- namely,  to  those  to  whom,  antecedent  to  the  statute,  the 
dead  man's  share  would  have  gone.  Though  the  case  of  Beard  v.  Beard  (3  Atk.  72.), 
was  cited  on  the  part  of  the  appellant,  with  intent  to  shew  that  there  is  no  difference 
between  a  total  and  a  partial  intestacy,  yet  in  fact  that  case  confirms  the  doctrine ;  for 
there  the  court  held  the  will  to  be  revoked  as  to  all  the  personal  estate,  and  decreed 
distribution,  as  if  no  wiU  or  deed  had  been;  mada  The  general  law  of  the  land  must 
therefore  take  place  upon  the  resulting  trust,  for  if  the  widow  was  now  to  set  up  the 
custom,  she  would  claim  against  the  statute,  in  other  manner  than  the  wiU  htu 
appointed,  which  had  devised  away  the  whole,  and  taken  it  out  of  the  custom;  a 
court  of  equity  will  not  therefore  restore  the  operation  of  the  custom  against  the 
statute. 

But  after  hearing  counsel  on  this  appeal,  it  was  dbclabbd,  that  the  appellant  was 
entitled  to  the  residue  of  the  personal  estate  to  her  own  use :  and  therefore  it  wae 
ORDBRBn  and  ADJUDOfen,  that  both  the  decrees  should  be  reversed ;  and  that  the  cauiie 
should  be  remitted  back  to  the  court  of  Chancery,  to  set  aside  the  order  of  the  18th 
of  December  1771,  and  to  make  such  further  order  as  should  be  just.  (M.S.  Jour. 
tub  anno  1776-7.  p.  676.)* 


[27]  Cask  6. — Joseph  Eann  and  another, — Plaintiffs ;  Isabella  Hughes, — 
Defendant  (in  Error)  [14th  May  1778]. 

[Mew's  Dig.  iv.  97 ;  vi.  1518.     6  Rul.  Cas.  1.     See  7.  T.  R.  350:  29  Car.  II  c.  3,  s.  4.] 

[Where  an  executor  is  sued  upon  a  parol  promise  of  paying  the  debt,  it  is 
sufficient  to  ground  a  judgment  against  the  assets  of  the  testator;  but  where 
by  such  promise  it  is  attempted  to  charge  the  executor  pertonally,  and  to 
ground  judgment  against  his  own  effects,  it  must  be  proved  to  be  in  writing, 
otherwise  it  is  void.] 

*»  By  the  statute  of  frauds  29  C.  2.  c.  3.  §  4.  it  is  explicitly  provided, 
"  That  no  action  shall  be  brought  whereby  to  charge  any  executor  or  adminia- 

*  Accordingly,  on  the  7th  of  July  1777,  the  court  made  an  order,  discharging 
tiie  former  order  of  the  18th  of  December  1771,  and  directing  the  monies  which  had 
been  paid  by  the  appellant  in  pursuance  thereof,  to  be  paid  back  a^ain;  after 
deducting  thereout  ^e  «osts  of  the  suit     (Register,  1777.  Lib.  B.  1.  412.) 
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trator  upon  any  special  promise,  to  antwer  damoffe*  otU  of  Aw  own  estate," 
unless  on  an  agreement  or  m«norandum  in  writing. 

This  case  is  not  reported  in  any  other  book. 

Judgment  of  the  Court  of  Exchequer  Chamber  (reversing  the  judgment 

of  K.  B.)  AFFIBMBD,** 

The  plaintiffs,  in  Hilary  term  1774,  brought  thdr  action  against  the  defendant, 
in  which  they  declared  as  follows:  viz.  "  Middlesex  (to  wit),  John  Rann  derk,  and 
Arthur  Taylor,  executors  of  the  last  will  and  testament  of  Mary  Hughes  deceased, 
complain  against  Isabella  Hughes,  being  in  the  custody  of  the  marshal  of  the 
Harshalsea  of  our  sovereign  lord  the  king,  before  the  king  himself ;  for  that  where- 
as, on  the  11th  day  of  June,  in  the  year  of  Lord  1764,  at  Westminster,  in  the  said 
county  of  Middlesex,  divers  disputes,  differences,  and  controversies  had  arisen, 
and  were  then  and  there  depending,  between  the  said  Mary  Hughes  in  her  life- 
time, and  one  John  Hughes;  and  thereupon,  for  the  putting  an  emd  to  l^e  said 
disputes  and  differences,  the  said  Mary  Hughes  in  her  life-time,  and  the  said  John 
Hughes  on  the  same  day  and  year  aforesaid,  at  Westminster  aforesaid,  submitted 
themselves  to  stand  to  tixe  award,  order,  arbitrement,  final  end  and  determination 
of  Francis  Wheler,  of  the  Inner  Temple,  London,  Esq.  and  Richard  Geast,  of 
Blythe  Hall  in  the  county  of  Warwick,  Esq.  arbitrators  indifferently  named, 
elected,  and  chosen,  as  weU  on  the  ptart  and  behalf  of  the  said  John  Hughes,  as 
the  said  Mary  Hughes,  to  arbitrate,  award,  order,  judge,  and  determine  of  and 
concerning  the  said  disputes,  differences,  and  controversies,  so  as  the  said  award 
should  be  made  in  writing,  ready  to  be  delivered  on  or  before  the  29th  day  of 
September  then  next  ensuing ;  and  whereas  afterwards,  and  within  the  time  in 
that  behalf •  limited  for  the  said  Francis  Wheler  and  Richard  Gieast  to  make  their 
award  concerning  the  premises  as  aforesaid,  (to  wit,)  on  the  said  29th  day  of 
September,  in  the  said  year  of  our  Lord  1764,  the  said  Francis  Wheler  and  Richard 
Geaat  in  due  manner  made  their  award,  oider,  and  determination  in  writing,  of 
and  concerning  the  premises,  so  referred  to  them  as  afbresaid,  then  ready  to  be 
delivered  to  the  said  John  Hughes,  and  Mary  Hughes,  and  bearing  date  the  same 
day  and  year  last  aforesaid,  and  thereby  they  the  said  Francis  Wheler  and  Richard 
Geast  did  then  and  there,  ajuong  other  things,  award  and  order,  [28]  tliat  ttie 
said  John  Hughes,  his  heirs,  executors,  or  administrators,  should  on  or  before  the 
25th  day  of  March  next  ensuing  tino  date  of  the  said  award,  well  and  truly  pay 
or  cause  to  be  paid  unto  the  said  Mary  Hughes,  her  executors,  administrators,  or 
assigns,  the  sum  of  £983  Os.  2^d.  with  interest  for  the  same,  after  the  rate  of  £4 
by  the  hundred,  by  the  year,  from  the  day  of  th»  date  of  the  said  award ;  and  the 
said  Francis  Wheler  and  Richard  Geast  did  then  and  there,  by  tiieir  said  award, 
further  award  and  order,  that  the  said  John  Hughes  should  within  the  space  of 
one  month  then  next  ensuing,  execute  to  the  said  Mary  Hughes,  a  general  release 
of  all  actions,  suits,  damages,  accounts,  reckonings,  and  demands  whatsoever,  from 
the  beginning  of  the  world  to  the  day  of  the  date  of  the  therein  recited 
bonds  of  arbitration;  and  that  the  said  Mary  Hughes  should  within  the 
same  time;  in  like  manner  execute  to  the  said  John  Hughes,  a  like  general 
release  of  all  actions,  suits,  damages,  accounts,  reckonings,  and  demands  what- 
soever, from  the  beginning  of  the  world  to  the  day  of  the  date  of  the  said  recited  bonds 
of  arbitration  ;  of  all  which  said  premises,  he  the  said  John  Hughes,  afterwards,  (to 
wit,)  on  tJie  said  29th  day  of  September,  in  the  year  aforesaid,  at  Westminster 
aforesaid,  had  notice:  and  the  said  Joseph  and  Arthur  in  fact  say,  that  the  said 
John  Hughes  afterwards,  and  after  the  making  of  the  said  award,  (to  wit,)  on  tiie 
first  day  of  October,  in  the  year  of  our  Lord  1766,  at  Westminster  aforesaid,  died 
intestate,  possessed  of  and  entitled  unto  divers  goods,  chattels,  and  effects  of  great 
value,  (to  wit,)  of  the  value  of  £3000 :  and  the  said  Joseph  and  Arthur  further  say, 
that  administration  of  all  and  singular  the  goods,  chattels,  and  credits,  which 
were  the  goods,  chattels,  and  credits  of  the  said  John  Hughes  at  the  time  of  his 
death,  after  the  death  of  the  said  John  Hughes,  (to  wit,)  on  the  26th  day  of  October, 
in  the  year  of  our  Lord  1770,  at  Westminster  aforesaid,  by  Frederick,  by  divine 
Providence  archbishop  of  Canterbury,  primate  of  all  England  and  metropolitan, 
was  in  due  meuiner  committed  to  the  said  Isabella  (to  wit)  at  Westminster  aforesaid, 
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aad  b^  virtue  thwreof,  ab*  the  said  ImbeUa  afteinrards,  (to  wit,)  on  the  same  da^ 
and  year  aforesaid,  at  Westminster  aforesaid,  became  and  was  poasesaed  of  divers 
goods  and  chattels  which  were  the  goods  and  chattels  of  the  said  John  Hughes  at 
the  time  of  his  death :  and  the  said  Joseph  and  Arthur  further  say,  that  the  said 
Mary  Hughes  afterwards,  (to  wit,)  on  the  23d  day  of  February,  in  the  year  of  our 
Lord  1766,  at  Westminster  aforesaid,  made  her  last  will  and  testament  in  writing, 
and  thweby  constituted  and  appointed  them  the  said  Joseph  and  Arthur  executors 
thereof,  and  afterwards  (to  wit,)  on  the  same  day  and  year  aforesaid,  at  Westminster 
aforesaid,  died :  and  the  said  Joseph  and  Arthur  further  say,  that  the  said  sum  of 
£983  Os.  2^d.  mentioned  in  the  said  award,  at  the  time  of  the  death  of  the  said 
Mary  Hughes,  was  wholly  due,  owing,  and  unpaid  [29]  to  the  said  Mary  Hugl^a, 
by  reason  of  which  premises,  the  said  Isabella,  as  administratrix  as  aforesaid, 
became  liable  to  pay  to  the  said  Joseph  and  Arthur,  as  executors  as  aforesaid, 
the  said  sum  of  £983  Os.  2^d.  in  the  said  award  mentioned,  together  with  interest 
for  the  same  from  the  day  of  the  date  of  the  said  award,  after  the  rate  of  £4  by 
the  hundred,  by  the  year ;  and  being  so  liable,  she  the  said  Isabella,  in  consideration 
thereof,  afterwards,  (to  wit,)  on  the  same  day  and  year  last  aforesaid,  at  West- 
minster aforesaid,  in  the  said  county,  undertook,  and  to  the  said  Joseph  and 
Arthur  then  and  there  faithfully  promised  to  pay  them  the  said  sum  of  mon^  in 
the  said  award  memtioned,  together  with  interest  for  the  same  as  aforesaid,  when 
she  the  said  Isabella  should  be  thereunto  afterwards  requested."  There  were  other 
counts  in  the  declaration,  but  those  were  by  the  verdict  rendered  immaterial. 

To  this  declaration,  the  defendant  pleaded  several  pleas;  1st,  That  she  never 
made  any  such  promises  as  the  plaintiffs  had  alledged.  2d,  That  she  had  fidly 
administered  all  the  effects  of  John  Hughes.  3d,  That  iha  said  John  Hughes,  at  his 
death,  was  indebted  by  bond  to  one  Henry  Jackson,  in  the  sum  of  £1400  and  that 
she  the  defendant  Isabella  had  fully  administered  all  the  effects  of  the  said  John 
Hughes,  except  to  the  value  of  £5  which  were  not  sufficient  to  satisfy  the  bond  debt 
due  to  Jackson. 

The  plaintiffs  replied  and  took  issues  on  these  pleas,  and  the  cause  was  tried 
before  Lord  Mansfield,  at  the  sittings  in  Westminster  Hall,  after  Trinity  term 
1774;  when  the  jury  found  a  verdict  for  the  plaintiffs  on  the  fLrst  count  of  the 
declaration,  that  the  defendant  did  make  the  promise  therein  alledged,  and  gave 
the  plaintiffs  £483  damages,  and  408.  costs ;  the  jury  also  found,  that  the  defendant 
Isabella  had  fully  administered  the  effects  of  John  Hughes. 

In  Michaelmas  term  1774,  a  motion  was  made  by  the  defendant,  in  the  court  of 
King's  Bench,  to  set  aside  the  verdict,  and  for  a  new  trial ;  but  the  court  were 
unanimously  of  opinion,  that  the  verdict  was  well  founded,  both  on  the  facta  and 
the  law  of  the  case;  whereupon  in  Easter  term  1775,  judgment  was  entered  up 
against  the  defendant  generally,  for  £647  damages  and  costs. 

Soon  afterwards  the  defendant  brought  a  writ  of  error  in  the  Exchequer  Chamber, 
where  the  case  was  twice  argued ;  and  in  Michaelmas  term  1776,  the  judgment 
of  the  court  of  King's  Bench  was  reversed. 

But  to  reverse  this  judgment  of  reversal,  the  plaintiffs  brought  a  writ  of  error 
in  parliament;  and  on  their  behalf  it  was  said  (T.  Buller,  J.  Dunning),  that  the 
debt  which  they  recovered  by  the  first  judgmmit,  was  justly  due  from  John  Hughes, 
at  the  time  of  his  death,  and  this  had  never  been  denied;  but  it  was  insisted  by 
the  defendant,  that  notwithstanding  the  debt  continued  unpaid,  and  notwithstand- 
ing she  did  make  the  promise  siiatod  in  the  declaration,  [30]  and  that  every  fact 
therein  alledged  by  the  plaintiffs  was  true,  yet  she  was  not  personally  liable  to 
pay  the  damages  given  by  the  jury.  I.  Because  the  promise  stated  in  the  deolarti- 
tion,  and  found  by  the  jury,  was  not  a  personal  promise  by  her,  but  merely  in 
the  character  of  administratrix ;  and  therefore  she  was  not  liaUe  to  pay  the  debt 
out  of  her  own  effects,  but  so  far  only  as  she  had  assets,  and  she  had  no  assets. 
II.  Supposing  it  to  be  a  promise  to  pay  the  debt  out  of  her  own  effects,  and  that 
the  charge  in  the  declaration  was  to  be  so  understood,  yet  that  promise  was  void 
in  law. 

In  answer  to  the  first  objection  it  was  said,  that  in  all  actions  against  executors 
or  administrators,  where  they  are  sued  in  that  character  only,  the  declaration 
usually  begins  with  describing  and  charging  them  as  such;  but  in  this  case  the 
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eomidtint  wu  exhibited  against  the  defendant  as  for  a  personal  demand,  which 
the  plaintiffs  as  executors  had  against  her ;  and  when  she  was  first  named,  she  was 
called  upon  to  answer  personally,  and  not  by  the  name  or  description,  or  with  the 
sddition,  or  in  the  character  of  administratrix:  and  it  was  conceived,  that  no 
pleader  reading  this  declaration,  could  hesitate  to  say  it  was  a  declaration  against 
the  defendant  in  h«r  own  right,  and  not  as  administratrix.  The  declaration  then 
stated  what  was  the  original  demand  against  John  Hughes,  whose  representative 
the  defendant  was,  and  charged,  that  after  his  death,  she  having  obtained  the 
•dministration  of  his  ^ects,  and  possessed  herself  of  thetn,  became  liable  to  answer 
tins  demand  as  administratrix,  and  being  so  liable  she  promised  to  pay  it.  By 
these  words  it  was  submitted,  the  plaintiffs  had  stated  how  long  she  continued 
liable  to  pay  the  debt  as  administratrix  only,  and  wh»n  she  made  herself  liable 
to  pay  it  personally ;  so  long  as  she  was  liable  to  be  called  upon  in  the  character 
of  adGninistratrix,  and  to  pay  it  out  of  effects  which  belonged  to  John  Hughes 
only,  she  was  stated  to  be  liable  as  administratrix ;  but  thie  instant  she  made  an 
express  promise  to  pay  the  debt,  she  became  personally  liable,  and  then  waa  no 
longer  diarged  as  administratrix;  the  allegation  that  she  promised  was  general, 
without  reference  to  the  administration,  or  to  the  assets  which  she  had  as  adminis- 
tratrix; but  if  it  had  been  alledged,  that  she  promised  to  pay  in  her  own  right, 
or  out  of  her  own  effects,  the  addition  of  those  words  would  only  have  been  the 
addition  of  that  which  was  necessarily  implied  and  understood  without  tliem. 

The  second  objection,  that  the  promise  waa  void,  was  supported  on  two  grounds ; 
Itt,  That  it  did  not  appear  by  the  declaration,  that  the  promise  was  in  writing; 
or  2dly,  That  there  was  any  consideration  for  the  promise.  As  to  the  first  ground, 
it  is  an  adjudged  point,  ^at  the  statute  of  frauds,  which  requires  such  promise 
to  be  in  writing,  makes  no  alteration  in  the  mode  of  pleading;  and  therefore, 
though  the  promise  be  not  expressly  alledged  in  the  declaration  to  have  been  made 
in  writing,  yet  it  must  necessarily  be  presumed  to  have  been  so ;  for  if  it  [313  ^^ 
not  been  so  proved  at  the  trial,  which  in  fact  it  was,  the  plaintiffs  could  not  have 
obtained  a  verdict;  and  after  a  verdict,  every  thing  is  presumed  which  was  necessary 
to  be  proved  on  the  trial.  And  as  to  the  second  .ground  it  was  submitted,  that  in 
the  case  of  a  promise  in  writing,  which  this  must  be  taken  to  be,  it  is  not  necessary 
to  alledge  any  consideration  in  the  declaration ;  but  if  it  were  necessary,  there  was 
a  sufficient  consideration  for  the  promise  appearing  upon  this  declaration.  In 
reason,  there  is  little  or  no  difference  between  a  contract  which  is  deliberately 
reduced  into  writing,  and  signed  by  the  parties,  without  seal,  and  a  contract  under 
the  same  circumstances,  to  which  a  party  at  the  time  of  signing  it  puts  a  seal, 
or  his  finger  on  cold  wax.  In  the  case  of  a  deed,  ue.  an  instrument  under  seal, 
it  must  be  admitted  that  no  consideration  is  necessary;  and  in  the  year  1765,  it 
wag  solemnly  adjudged  in  the  court  of  King's  Bench  (PiUant  v.  Van  Mierop. 
3  Burr.  1663  ),  that  no  consideration  was  necessary  when  the  promise  was  reduced 
into  writing.  That  opinion  has  since  been  recognized  in  the  saaw  court,  and 
several  judgments  founded  upon  it;  all  which  judgments  must  be  subverted,  and 
what  was  there  conceived  to  be  settled  law,  totally  overturned,  if  the  plaintiffs  in  this 
cause  were  not  entitled  to  recover.  But  further :  if  a  consideration  were  necessary, 
a  sufficient  one  for  the  promise  appeared  upon  the  declaration  in  this  case.  The 
defendant  was  the  administratrix  of  John  Hughes,  she  had  effects  of  his  in  her 
hands,  she  was  liable  to  be  called  upon  by  the  plaintiffs  in  an  action,  to  shew  to 
what  amount  she  had  assets,  and  how  she  had  applied  them ;  and  under  these  circum- 
stances, she  promised  to  pay  the  demand  which  the  plaintiffs  had  against  her.  But 
it  was  said,  that  it  did  not  appear  on  the  declaration,  that  she  had  effects  of  John 
Hughes,  sufficient  to  pay  all  his  debts.  To  what  amount  she  had  effects,  or  what 
debts  were  due  from  Hughes  at  his  death,  was  known  to  the  defendant  only,  and 
not  to  the  plaintiffs.  They  applied  to  the  person  against  whom  they  had  a  right 
of  action,  she  promised  to  pay  them,  and  under  tliat  promise  they  rested  satisfied. 
This  promise,  if  it  did  not  import  an  admission  of  assets,  must  naturally  be  under- 
stood to  mean,  that  the  defendant  would  pay  the  debt  whether  she  had  assets  or 
not;  and  if  it  was  not  so  meant,  it  could  only  be  intendled  to  amuse,  mislead,  aqd 
deceive  the  plaintiffs.  And  after  such  a  promise,  the  defendant  ought  not  to  be 
permitted  to  say,  that  she  had  not  sufficient  assets  to  pay  this  debt. 
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On  the  other  side  it  was  said  (J.  Wallace,  E.  BearcrOft),  that  in  order  to  subject 
the  proper  estate  of  the  defendant,  the  administratrix,  to  the  payment  of  the  debt 
of  the  intestate,  stated  in  ihe  declaration,  in  consequence  of  the  promise  made  by 
her  to  the  plaintiffs,  it  was  necessary,  Ist,  That  there  should  be  a  sufficient  considera- 
tion for  tiie  promise,  in  point  of  law;  and  2dly,  That  such  promise,  or  some 
memorandum  or  note  thereof,  should  be  in  writing,  signed  by  the  defendant,  or 
some  other  person  authorized  by  her. 

[32]  As  to  the  first  point,  the  duty  of  an  executor  or  administrator  is  to  collect 
tlie  effects  of  the  deceased,  and  ttpply  the  same  as  far  as  they  wUl  extend,  to  the 
payment  of  the  debts  of  the  deceased,  in  a  due  course  of  administration,  and  to 
distribute  the  surplus,  if  any,  amongst  the  legatees  or  next  of  kin ;  no  creditor  can 
claim  from  the  representative  beyond  the  amount  of  the  effects,  and  yet  there  may 
be  inducements  to  a  representative  to  enter  into  an  engagement  with  a  creditor, 
for  ike  positive  payment  of  his  debt,  in  consideration  that  the  creditor  will  give 
him  time  for  such  payment,  or  will  abstain  from  pursuing  legal  measures  to 
recover  his  demand,  or  the  like ;  and  ihe  creditor  grants  the  indulgence.  In  these 
cases,  there  is  a  reasonable  foundation  to  interpret  the  promise  of  the  executor, 
as  an  additional  security  to  the  creditor ;  who,  in  coniidence  thereof,  accedes  to 
terms  of  forbearance  and  delay,  which  may  be  attended  with  the  loss  of  witnesses, 
and  other  consequences  injurious  to  the  creditor.  But  the  present  case  did  not 
afford  a  pretest  of  any  benefit  or  indulgence  stipulated  for  by  the  defendant,  or 
any  thing  to  be  done  or  omitted  by  the  plaintiffs,  as  a  consideration  for  the  pro- 
mise stated  to  have  been  made  by  the  defendant ;  and  which  the  plaintiffs  contend, 
ought  to  subject  her,  out  of  her  own  estate,  to  the  payment  of  the  debt  claimed; 
though  it  appeared  upon  the  record,  that  the  defendant  had  faithfully  discharged 
her  duty,  and  honestly  applied  the  effects  of  the  deceiased  in  the  payment  of  his 
debts,  in  a  proper  course  of  administration.  It  was  clear,  that  neither  the  plain* 
tiffs  or  iheir  attorney,  or  any  other  concerned  for  them,  had  at  the  commencement 
of  this  suit,  or  for  some  time  afterwards,  any  idea  of  the  defendant's  being  liable, 
out  of  her  own  effects,  to  satisfy  the  demand.  She  was  charged  to  be  liable  as 
administratrix,  and  being  so  liable,  promised  to  pay ;  which  must  be  understood  in 
the  same  character,  and  out  of  the  effects  of  the  deceased ;  other  counts  were  added, 
which  charged  her  merely  as  administratrix,  and  if  the  first  count  charged  her  in  a; 
different  light,  requiring  a  different  judgment,  the  declaration  was  insufficient  to 
support  any  of  the  demands.  She  pleaded  matters  in  her  defence  to  the  action, 
which  were  admissible  only  in  that  character,  and  the  plaintiffs  took  issue  upon 
them ;  thus  far  it  was  certain  both  parties  understood  the  promise  stated  in  the 
declaration,  and  the  effect  of  it,  in  the  same  light.  The  plaintiffs  however,  in  the 
subsequent  proceedings,  adopted  a  different  conduct,  and  had  been  forced  to  contend, 
that  the  defendant  was  liable  to  the  payment  of  the  debt  and  costs  out  of  her  own 
effects,  and  entered  a  j  udgment  against  her ;  not  even  adhering  to  the  established 
course  of  proceeding,  in  a  case  where  an  executor  or  administrator  is  liable  out 
of  his  own  effects  to  satisfy  a  debt  of  the  deceased,  which  directs  the  debt  and  costs 
to  be  levied  out  of  the  effects  of  the  deceased,  if  there  be  sufficient  for  the  purpose, 
and  if  not,  then  to  be  levied  of  the  proper  effects  of  the  representative;  but  the 
judgment  was  entered  so  as  [33]  to  subject  the  person  or  effects  of  the  defendant 
in  the  first  instance  to  an  execution,  without  regard  to  the  effects  of  the  deceased. 

And  as  to  the  second  point,  that  the  promise  ought  to  be  in  writing ;  it  was 
said,  that  this  requisition  was  founded  in  positive  law,  for  the  protection  of 
executors  and  administrators,  by  the  statute  29  Charles  II.  c.  3.  The  necessity  of 
an  undertaking  in  writing  was  not  disputed;  but  it  was  contended,  that  there 
was  no  occasion  expressly  to  alledge  in  the  declaration,  that  such  promise  was  in 
writing;  it  was  sufficient  to  prove  it  at  the  trial,  and  after  a  verdict  it  must  be 
presumed,  that  a  promise  in  writing  was  proved.  In  some  cases  it  is  certainly 
not  necessary  to  aUedge  the  promise  to  be  in  writing,  and  after  verdict  such  intend- 
ment shall  be  made ;  but  that  is,  where  the  plaintiff  could  not  maintain  his  action 
unless  the  promise  was  in  writing,  nor  could  he  obt&in  a  verdict  without  proof  of 
it,  as  where  one  person  undertakes  for  the  debt  or  default  of  another;  but  in  an 
action  against  an  executor  or  administrator,  the  plaintiff  may  maintain  his 
action  upon  the  parol  promise  of  the  defendant,  and  take  a  judgment  to  levy  his 

22 


Digitized  by 


Google 


FOLEY  V.  BURNBLL  [1789]  ?7  BBpWH, 

debt  upon  the  aaseta  of  the  deceased ;  and  therefore  to  warrant  a  judgment,  charg- 
ing the  proper  estate  of  the  executor  or  adminiBtrator,  it  must  appear  that  th& 
promise  was  in  writing,  which  was  not  alledged  in  the  present  case. 

After  hearing  counsel  on  this  writ  of  error,  the  following  question  was  put  to 
the  judges,  viz.  "  Whether  sufficient  matter  appears  upon  this  declaration,  to 
warrant,  after  yerdict^  the  judgment  entered  up  agaiiut  the  defendant  in  her 
personal  capacity?"  And  the  lord  chief  baron  of  the  oourt  of  Exchequer  having 
delivered  the  unanimous  opinion  of  the  judges  in  the  negative,  it  was  obdbkbd 
and  AO/UDOBD,  that  the  judgment  given  in  the  oourt  of  Exchequer,  reversing  the 
judgment  of  the  court  of  Eing^s  Ben(£,  should  be  affirmed ;  and  that  the  record  should 
be  remitted,  etc.    (MS.  Jour,  tub  anno  1777-8,  p.  941.) 


[34]  Cask  7. — ^Andbkw  Folev, — Plaintiff ;  John  Bubnell  and  another, — 
Defendants  {ia  Error)  [27th  April  1789]. 

[Mew's  Dig.  vi.  1337;  XV.  1687,  1688:  4  Bro.  P.  C.  319.] 

[Whenever  an  executor  assents  to  a  bequest  in  his  testator's  will,  there  is  an  end 
of  Mb  interest  in  the  thing  bequeathed,  and  he  cannot  afterwards  dissent. 
And  it  is  equally  true,  that  the  executor's  assent  to  the  first  devisee,  is  an 
assent  to  the  remainder  over.] 

**  This  case  cannot  be  understood  without  a  reference  to  that  in  the 
subsequent  part  of  this  work;  the  arrangement  by  which  this  is  made  to 
precede  may  seem  unpleasing,  but  is  owing  entirely  to  the  original  editor, 
Mr.  Brown. — As  to  the  point  above  determined,  see  poet  tit.  Legacies  (5  Bro. 
P.  C.  51). 

JiTDGMSNT  of  the  Exchequer  Chamber,  (affirming  judgment  of  B.  R.) 

ATFIBMSD.** 

Notwithstanding  the  determination  of  the  house  upon  the  former  appeal,  (Yid. 
pott,  title  Heir  Looms)  the  present  plaintiff  in  error  brought  an  action  of  detinue, 
aa  executor,  in  the  court  of  King's  Bench,  for  recovery  of  the  plate  in  question. 
On  the  trial  of  which  action  at  the  assizes  for  Worcester,  in  March  1786,  the  jury 
found  a  special  verdict,  stating  the  will  of  the  late  Lord  Foley  to  the  same  effect  as 
in  the  former  case,  with  this  addition : 

The  jurors  further  find,  that  on  the  decease  of  the  said  testator,  the  said  Robert 
Foley  and  Andrew  Foley  the  plaintiff  in  error,  took  possession  under  the  said  devise 
of  the  said  mansion-house  at  Stoke  aforesaid,  with  the  appurtenances,  and  con- 
tinued the  possession  thereof  during  the  life  of  the  said  Robert  Foley; 
and,  that  since  his  death,  the  said  Andrew  Foley,  the  plaintiff  in  error, 
has  been  in  the  possession  thereof,  under  and  by  virtue  of  the  said  devise,  and 
now  is  in  the  actual  poesessiou  thereof;  and,  tliat  during  the  life-time  of  the 
said  Robert  Foley,  they  the  said  Robert  Foley,  and  the  said  Andrew  Foley,  the 
plaintiff  in  error,  and  since  the  death  of  the  said  Robert  Foley,  he  the  said  Andrew 
Foley,  the  plaintiff  in  error,  have,  and  has  kept  servants  at  the  said  mansion-house 
at  Stoke,  to  look  after  the  same,  and  have  and  hath  paid  them  wages  for  the  same, 
and  have  and  hath  paid  the  land  tax  for  the  same ;  and  that  the  said  Edward  Foley, 
by  the  permission  of  the  said  Robert  Foley,  and  Andrew  Foley,  the  plaintiff  in  error, 
hath  resided  at  the  said  mansion-house  at  Stoke  whenever  he  pleased,  and  hath  paid 
Ihe  common  tenants  taxes  for  the  same. 

And  the  jurors  further  find,  that  one  of  the  said  services  of  plate  in  the  said  will 
mentioned,  upon  the  death  of  the  said  testator,  was  by  the  said  Robert  Foley,  and 
Andrew  Foley,  the  plaintiff  in  error,  taken  to  and  placed  in  the  said  mansion-house 
at  Stoke,  there  to  be  held  and  enjoyed  according  to  the  direction  of  the  said  will, 
and  that  the  said  Edward  Foley  having  been  permitted  to  make  use  of  such  plate 
whilst  at  Stoke,  without  the  knowledge,  privity,  or  consent  of  the  said  Andrew 
Foley,  the  plaintiff  in  error,  and  Robert  Foley,  or  either  of  them,  on  the  first  day 
of  January  1779,  removed  part  of  the  said  service  of  plate  from  Stoke  afore-[35]- 
said^  to  a  house  he  then  resided  at  in  Portland-place,  in  the  county  of  Middlesex, 
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where  the  B&me  was  teiaed  under  and  by  rirtue  of  an  eixacution  aa  hereinafter 
mentioned. 

That  the  said  Edward  Foley  had  a  son  bom  on  the  27th  of  August  1779,  which 
son  died  in  fourteen  days  after  his  birth,  viz.  on  the  lOih  of  September  1779. 
The  special  verdict  then  states  two  judgments  in  the  court  of  Common  Fleas  against 
the  present  Lord  Foley  and  Edward  Foley,  at  the  suit  of  John  Grant,  Esq.  and  eixe- 
GUtion  issued  thereon  by  writs  of  fi.  fa.  in  Middlesex.  By  virtue  of  which  said 
writs,  the  said  John  Bumeil  and  Henry  Kitchen,  since  deceased,  being  sheriff  of 
the  said  county  of  Middlesex,  and  the  said  James  Armstrong  as  their  bailiff,  on 
the  12th  of  March  1779,  took  the  goods  and  chattds  in  the  declaration  mentioned, 
being  part  of  the  said  service  of  plate  so  removed  from  Stoke  as  aforesaid,  by  the 
said  Edward  Foley,  to  Portland-place,  in  execution  for  the  several  debts  and  costs 
aforesaid ;  but  the  said  James  Armstrong  was  restrained  from  selling  the  said  goods 
and  chattels,  and  from  making  any  returns  to  the  said  writs  by  virtue  of  an  in- 
junction from  his  majesty's  high  court  of  Chancery,  obtained  by  and  on  the  behalf 
of  the  said  Andrew  Foley,  and  Thomas  Foley,  his  son,  an  infant. 

That  on  the  15th  of  March  1779,  the  said  Andrew  Foley,  the  plaintiff  in  error, 
gave  the  said  John  Burnell  and  Henry  Kitchen  notice,  that  the  said  plate  was  not 
tiie  said  Edward  Foley's,  but  was  part  of  the  testator's  plate,  and  left  by  him  as  an 
heir  loom  as  aforesaid. 

That  the  said  two  writs  of  fi.  fa.  in  Trinity  term  1782,  were  set  aside  by  the 
court  of  Common  Reas,  by  reason  that  memorials  of  the  said  judgments  being 
given  for  the  purpose  of  securing  certain  annuities,  hod  not  bem  registered  and 
inroUed  pursuant  to  the  statute. 

And  the  jurors  further  find,  that  the  said  John  Burndl,  and  Henry  Kitchen  and 
James  Armstrong,  continued  in  the  possession  of  the  said  goods  and  chattels ;  and 
when  and  so  soon  as  the  said  injunction  was  dissolved,  and  memorials  of  such 
judgments  having  been  duly  roistered  and  inrolled  as  the  statute  requires,  viz. 
on  the  7th  of  May  1 783,  another  writ  of  /!.  fa.  was  issued,  returnable  on  the  morrow 
of  the  Ascension  then  next  following,  upon  one  of  the  said  judgments,  which  writ 
was  duly  delivered  to  Sir  Robert  Taylor,  Knight,  and  William  Cole,  Esq.  then  being 
sheriff  of  the  said  county  of  Middlesex,  to  be  executed  in  due  form  of  law,  by  virtue 
of  which  said  writ  the  said  James  Armstrong  as  bailiff  or  servant  of  the  said  last 
mentioned  sheriff,  and  by  his  command,  on  the  13th  of  May  1783,  seised  and  took 
the  said  goods  and  chattels  so  seised  under  the  said  former  executions  as  aforesaid, 
in  execution,  for  the  said  last  mentioned  debt  and  costs,  and  sold  the  same  for  that 
purpose,  and  the  sheriff  returned  that  he  had  levied  of  the  goods  of  the  said  Edward 
Foley  £842  and  4s. 

And  the  jurors  further  find,  that  the  said  Andrew  Foley  the  plaintiff  in  error, 
on  the  27th  of  April  1785,  demanded  the  said  [36]  goods  and  chattels  of  the  said 
John  Burnell,  Henry  Kitchen,  and  James  Armstrong,  who  then  had  the  same  in 
tlieir  custody,  and  refused  to  deliver  the  same  to  him,  and  that  the  same  are  of  the 
value  of  £8i2  and  4s.  And  then  the  jury  conclude  generally  in  the  usual  manner, 
submitting  the  matter  of  law  to  the  judgment  of  the  court  upon  the  facts  found. 

In  Easter  term  1786,  the  parties  were  prepared  to  argue  (E.  Bearcroft,  F.  Power, 
J.  Poole)  this  special  verdict  in  the  court  of  King's  Bench,  but  the  court  thought 
proper  to  give  judgment  for  the  defendants,  without  hearing  any  argument  on  the 
special  verdict,  conceiving  that  the  question  had  been  agitated  in  this  house  in  a 
suit  relating  to  the  same  plate,  on  an  appeal  from  a  decree  of  the  court  of  Chancery, 
and  determine,  against  the  plaintiff.  Whereupon  the  plaintiff  Andrew  Foley 
brought  a  writ  of  error  in  the  court  of  Exchequer  Chamber,  and  assigned  errors. 
And  when  the  cause  was  brought  on  in  the  Exchequer  Chamber  in  Michaelmas 
term  1788,  that  court  thought  proper  to  confirm  the  judgment  of  the  court  of 
King's  Bench,  without  hearing  any  argument  on  the  special  verdict,  for  a  similar 
reason  to  that  given  by  the  court  of  King's  Bench. 

The  plaintiff  Andrew  Foley  being  advised  that  the  question  decided  in  the  for- 
mer suit  was  totallv  different  from  that  which  was  now  submitted  to  their  lord- 
ships on  this  record,  brought  his  writ  of  error  in  parliament  And  on  his  behalf 
it  was  insisted,  that  he  being  surviving  devisee  of  the  house  at  Stoke,  and  a  con- 
siderable real  estate  on  peculiar  trusts,  which  required  of  him  that  he  should  be 
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in  the  actual  poeeeesion,  had  also  s  right  to  the  posseBsion  of  the  plate,  by  the  will 
annexed  to  the  house,  and  directed  "to  be  enjoyed  by  the  several  persons,  who 
from  time  to  time  shall  successiTcly  be  entitled  to  the  possession  of  it."  It  was 
expressly  found  by  the  special  verdict,  that  immediately  on  the  decease  of  Uie  tes- 
tator, the  trustees  took  possession  under  the  devise  of  the  house  at  Stoke,  with  the 
appurtenances;  and  that  Mr.  Andrew  Foley  was  now  in  possession  of  it  During 
the  continuance  of  the  trust,  Mr.  Edward  Foley  was  a  mere  stranger,  and  had  no 
property  in  possession  either  in  the  house  at  Stoke,  or  the  furniture.  The  trustee 
might  let  the  house,  if  he  thought  it  would  be  for  the  honour  or  interest  of  his 
family  to  do  so,  and  he  might  let  the  use  of  the  plate  with  it,  Mr.  Edward  Fol^s 
residence  there  being  stated  to  be  merdy  by  the  permission  of  the  trustee.  That 
it  was  stated  to  be  part  of  the  plate  which  had  been  placed  in  the  house  at  Stoke 
to  be  enjoyed  according  to  the  directions  of  the  will.  To  that  disposition  of  it, 
the  executors  (two  of  whom  were  the  trustees  themselves)  appear  to  have  consented. 
NotMng  was  stated  to  have  happened,  which  could  alter  the  nature  of  the  property : 
the  ranoval,  especially  without  the  consent  of  the  lawful  possessor,  could  not  have 
that  effect,  nor  subject  the  plate  to  an  execution  for  Mr.  Edward  Foley's  debt,  any 
more  Ihan  it  would  have  been  bad  it  remained  at  Stoke.  That  the  defendants  first 
obtained  the  possession  of  the  plate  unlawfully,  under  colour  of  a  proceeding  which 
was  set  aside,  as  being  illegal.  They  ou^t  [87]  ^eo  to  have  restored  it  to  the 
plaintiff  in  error,  of  whose  title  they  had  suBicient  notice.  No  subsequmt  pro- 
ceeding could  support  a  possession  originally  obtained  by  wrong;  if  they  had 
parted  with  the  possession  they  would  still  have  been  liable ;  but  it  was  stated,  that 
they  had  the  plate  on  the  27th  of  April  1785.  And  it  was  sutnuitted  (J.  Scott, 
J.  Mansfidd),  tiiattfae  question  had  not  been  in  any  respect  determined  in  the  suit 
which  was  in  this  house  in  1785,  on  an  appeal  from  a  decree  of  the  court  of 
Chancery.  That  was  a  bill  brought  by  the  plaintiff  in  error,  and  his  eldest  son, 
as  remainder-man,  to  have  the  plate  secured  for  than,  in  case  they  should  ever  be 
intitled  to  the  possession  of  the  house  at  Stoke  under  the  limitations  in  the  will. 
It  was  determined  that  they  were  not  entitled  to  that  remedy.  Mr.  Andrew  Foley 
never  meant  to  impeach  the  rectitude  of  that  decision  in  the  present  action,  whiiji 
was  brought  on  a  present  subsisting  legal  right. 

On  the  other  side,  in  addition  to  the  arguments  made  use  of  on  the  former 
occasion,  it  was  said  to  be  clear,  tiiiat  the  moment  an  executor  assents  to  a  bequest^ 
mentioned  in  the  will  of  his  testator,  there  is  an  end  of  the  interest  of  the  executor 
in  the  thing  bequeathed,  and  he  cannot  afterwards  dissent.  It  is  equally  true  too, 
Ihat  the  executors  assent  to  the  first  devisee  is  an  assent  to  the  remainder  over. 
Now  it  was  found  by  the  special  verdict,  that  the  executors  named  in  the  will  and 
codicil  of  the  late  lidrd  Foley,  had  actually  assented  that  Eklward  Foley  should  have 
the  possession  of  the  plate  in  question ;  and  therefore  the  defendants  in  error  con- 
tended, that,  by  such  assent,  the  executors  were  precluded  from  saying  they  had 
any  interest  in  the  plate ;  and  consequently,  that  the  plaintiff  in  error  oould  not 
maintain  this  action :  and  that  the  very  same  question  now  agitated  by  the  plaintiff 
in  error,  was  made  the  ground  of  an  appeal  from  a  decree  of  the  court  of  Chancery 
to  their  lordships,  in  a  cause  in  which  the  plaintiff  in  error,  and  his  son  Thomas 
F<dey,  were  plaintiffs,  and  the  defendant  in  error,  with  others,  were  defendants, 
after  the  cause  had  been  twice  heard  in  the  court  of  Chancery,  and  the  opinion  of 
that  court  had  been  twice  given  upon  the  same  point  against  tiie  plaintiff  in  error 
and  his  said  son ;  and  upon  that  appeal  the  decree  of  the  court  of  Chancery  was 
aflSrmed. 

After  hearing  counsel  on  this  of  ^rror,  it  was  oKDHRan  and  adjudobd,  that  the 
judgment  given  in  the  Exchequer  Chamber,  affirming  a  judgment  of  the  court  of 
King's  Bench,  should  be  affirmed  with  £50  costs.     (MS.  Jour.  »ub  anno  1789.  p.  589.) 
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FACTOR. 

[38]     Case  1. — Eichakd  Beckford, — Appdlant ;  William  Bkckfobd, — Be- 

spondmt  [28th  April  1783]. 

[Mew's  Dig.  XV.  1481.] 

[A.  by  will  devises  all  his  estates  to  his  eldest  son  io  tail  male,  with  remainders 
over ;  part  of  the  property  consisted  of  an  estate  in  Jamaica,  and  therefore 
the  testator  added  the  following  clause:  "  And  I  recommend  to  my  executors, 
that  all  sugars,  rum,  and  other  plantation  produce  that  is  sent  to  the  port 
of  London,  be  consigned  to  the  house  of  Collet,  Evans,  and  Co.  until  such 
time  as  any  of  my  sons  shall  set  up  in  the  business  of  a  sugar  factor ;  then 
my  desire  is,  that  the  consignments  may  pass  through  his  or  their  hands." 
C.  a  natural  son  of  the  testator's,  set  up  the  business  of  a  sugar  factor, 
during  the  minority  of  the  devisee,  and  accordingly  got  the  consignments. 
Upon  the  devisee's  coming  of  age,  C.  accounted  with  him,  but  insisted  on 
being  entitled  to  his  commission  not  only  upon  the  produce  which  he  had 
actually  sold,  but  also  upon  the  produce  which  had  been  consigned  to  him, 
but  was  not  then  arrived  in  the  port  of  London.  Held,  that  the  words  of 
the  above  clause  were  not  imperative,  or  amounted  to  words  of  bequest  in 
favour  of  C.  but  were  recommendatory  only.  Held  also,  that  C.  was  entitled 
to  a  commission  only  upon  what  he  had  actually  sold,  and  not  upon  what  was 
only  consigned,  but  not  delivered  to  him.] 

Dkcrbtal  ordbr  of  Chancery  affirmbd. 

William  Beckford,  late  of  Fonthill  GiSord,  in  the  county  of  Wilts,  Esq.  deceased, 
being  in  his  life-time  seized  of  considerable  real  estates  in  the  kingdom  of  Great 
Britain,  and  of  divers  plantations  and  estates  in  the  island  of  Jamaica;  did  duly 
make  and  publish  his  last  will  and  testament  in  writing,  bearing  date  the  19tji 
day  of  June  1766,  executed  and  attested  so  as  to  pass  real  estates ;  whereby,  among 
other  things,  he  gave  and  devised  (subject  and  charged  in  his  said  will  is  men- 
tioned) all  his  manors,  plantations,  slaves,  lands,  tenements,  hereditaments,  and 
real  estates  whatsoever,  with  the  appurtenances,  unto  his  son  William  Beckford, 
and  to  the  heirs  male. of  his  body  lawfully  issuing;  with  remainder  to  the  heirs 
male  of  the  said  testator's  own  body  lawfully  issuing;  with  remainder  to  his 
natural  or  reputed  son  Richard  Beckford,  and  the  heirs  male  of  his  body  lawfully 
issuing,  with  divers  remainders  over ;  and  the  testator  gave  and  bequeathed  all 
the  rest  and  residue  of  his  goods,  chattels,  and  personal  estate  whatsoever  and 
wheresoever,  unto  his  executors  therein-after  appointed,  in  trust,  to  get  in  and 
dispose  of,  and  convert  the  same  into  money  with  all  convenient  speed,  (except 
such  good,  chattels,  and  things,  as  they  should  think  proper  to  preserve  in  specie, 
which  he  left  to  their  diB-[39}-cretion,)  and  to  apply  Uie  same  in  the  first  place  to 
the  payment  of  his  debts,  and  such  of  the  thereby  given  legacies  as  were  directed 
to  be  paid  in  a  limited  time,  and  afterwards  to  tJie  payment  of  the  other  l^acies, 
as  they  should  become  payable;  and  as  to  the  overplus,  (if  any,)  and  also  as  to 
the  goods,  chattels,  and  tilings,  which  should  be  preserved  in  specie  as  aforesaid, 
in  trust  for  his  said  son  William  Beckford,  and  to  be  paid  and  ddivered  to  him 
when  he  should  attain  the  age  of  twenty-one  years ;  and  in  case  of  his  death  under 
that  age,  then  in  trust  for  the  person,  who,  under  his  will,  should  next  become 
entitled  to  his  real  estates  thereby  devised,  and  should  attain  the  age  of 
twenty-one  years :  and  he  did  thereby  appoint  the  right  honourable  the  Lord  Bruce, 
Sir  John  Gibbons,  Henry  Hoare  Esq.  the  reverend  Dr.  Charles  Wake,  William 
Matthew  Burt  Esq.  and  George  Cooke  Esq.  (who  died  in  the  testator's  life-time,) 
executors  of  his  wUl,  and  guardians  of  the  persons  and  estates  of  his  said  sons  and 
daughters  during  their  respective  minorities;  and  he  thereby  declared  his  will  and 
mind  to  be,  that  his  said  executors,  and  the  survivors  and  survivor  of  them, 
should  have  the  whole  and  absolute  management  of  all  the  estates  and 
premises  thereby  devised,  during  the  respective  minorities  of  his  said  sons  therein 
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befoftoamed,  with  power  to  let  and  set  the  SBine  as  they  should  find  or  judge  most 
for  the  adrantage  of  the  persons  entrusted  therein :  and  in  his  will  was  contained 
a  clause  in  the  words  following ;  "  And  I  recommend  to  my  executors,  that  all 
sugars,  rum,  and  other  plantation  produce,  that  is  sent  to  the  port  of  London,  be 
consigned  to  the  house  of  Collett,  Evans,  and  Company,  until  such  time  as  any  of 
my  sons  shall  set  up  in  the  business  of  a  sugar  factor;  then  my  deeire  is  that  the 
consignments  may  pass  through  his  or  their  hands." 

The  testator  died  on  tJiie  21st  of  June  1770,  without  haying  revoked  or  altered 
his  will ;  and  all  the  then  surviving  executors,  viz.  the  Lord  Bruce,  Sir  John  Gibbons, 
Henry  Hoare,  William  Matthew  Burt,  and  Dr.  Charles  Wake,  duly  proved  the  same, 
and  undertook  the  executorship  thereof;  but  soon  afterwards  Lord  Bruce,  now 
Earl  of  Aylesbury,  and  Henry  Hoare  Esq.  declined  to  act  further  in  the  trusts  of 
the  said  will,  and  the  other  three  trustees  and  executors,  Sir  John  Gibbons,  Dr. 
Charles  Wake,  and  William  Matthew  Burt,  differed  among  themselves  about  the 
managMnent  of  the  testator's  estates  in  Jamaica,  and  thereupon  the  said  William 
Beckford,  the  respondent,  then  an  infant,  by  his  sister  and  next  friend,  exhibited 
his  bill  of  comjdaint  in  the  high  court  of  Chancery  against  the  trustees  and  exe- 
cutors and  other  proper  parties,  praying,  thht  an  account  might  be  taken  of  the 
personal  estate  of  the  testator  and  tiie  produce  and  interest  thereof,  and  of  the 
rents,  produce,  and  profits  of  all  the  said  testator's  real  estates ;  and  that  proper 
directions  mi^ht  be  given  for  the  management  and  receipt  and  disposition  of  the 
rents  and  profits  thereof  for  the  future,  during  die  plaintiff's  minority;  and  if  it 
should  appear  to  be  necessary,  that  proper  persons  might  [40]  be  appointed  by  ihe 
court  for  such  purposes,  and  that  a  receiver  of  the  said  estates  might  be  also  ap- 
pointed; and  that  out  of  the  income  of  the  testator's  estate,  a  suitable  allowance 
might  be  made  for  the  plaintiff's  maintenance  and  education,  and  that  the  savings 
might  be  preserved  for  the  plaintiff's  benefit  till  he  should  attain  the  age  of  twenty- 
one  years;  and  in  case  it  should  be  necessary,  that  proper  directions  might  be 
given  for  the  immediate  care  of  the  plaintiff's  person  and  education,  and  a  proper 
person  be  appointed  to  undertake  and  superintend  the  same. 

The  appellant  Richard  Beckford  put  in  his  answer  on  the  8th  of  April  1771, 
and  stated,  that  he  had  taken  upon  him  the  business  of  a  sugar  factor ;  and  insisted, 
that,  under  the  testator's  will,  he  was  entitled  to  the  consignment  to  him  of  all  the 
produce  of  the  testator's  estates  in  the  West-Indies,  which  should  be  made  to  the 
port  of  London. 

An  application  was  made  to  the  court  on  the  S^lst  of  May  1771,  to  have  re- 
ceivers appointed  of  the  infant's  estates;  and,  by  an  order  of  that  date,  receivers 
were  appointed  of  tlie  English  estates,  and  the  order  proceeds;  "and  the  said 
defendant  Richard  Beckford  being  entitled  under  the  said  testator's  will  to  the 
consignments  of  the  produce  of  the  West  India  estate;  it  is  further  ordered,  that 
he  do  account  annually  before  the  said  master  for  such  consignments  as  come  to  his 
hands,  or  to  the  hands  of  any  other  person  by  his  order,  or  for  his  use,  and  pay  the 
balances  into  the  Bank." 

The  plaintiff's  bill  was  afterwards  amended,  and  t^e  appellant  answered,  and 
again  stated,  that  he  was  then  in  trade  as  a  sugar-factor,  and  in  partnership  with 
David  Evans,  and  that  the  partnership  commenced  on  the  1st  of  May  1771,  and 
thereby  insisted  that  he  had  a  right,  under  the  will  of  the  testator,  to  the  disposal 
of  the  produce  of  the  testator's  plantations  in  Jamaica. 

By  the  decree  made  on  hearing  the  cause  by  the  Master  of  the  Rolls,  on  26th 
November  1773,  it  was,  among  other  things,  ordered,  that  the  receivers  appointed 
of  the  testator's  real  estates  in  England,  pursuant  to  the  order  made  in  tiie  said 
cause  tlie  Slst  of  May  1771,  should  be  continued,  and  pass  tiieir  accounts  before 
the  master,  and  pay  the  balances  thereof  into  the  Bank,  pursuant  to  the  orders  of 
the  court  for  that  purpose ;  and  it  was  ordered  that  the  defendant  Richard  Beck- 
ford, who  was  under  the  testator's  will,  and  Ijy  virtue  of  the  said  order  of  the  31st 
of  May  1771,  consignee  of  the  produce  of  the  testator's  West  India  estates  at  the 
port  of  London,  and  also  the  defendants  Lovell  and  Savage,  who  had  been  ap- 
pointed consignees  of  the  produce  of  the  said  estates  at  the  ports  of  Bristol  and 
Liverpool,  pursuant  to  an  order  made  in  the  cause  the  28th  of  November  1772, 
should  be  continued,  and  pass  their  accounts  before  the  said  master,  and  pay  the 
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balances  thereof  into  the  Bank  from  time  to  time,  pursuaat  to  the  directiona  of  tixe 
several  orders  made  in  the  said  cause  for  that  purpose. 

[41]  On  the  28th  of  September  1781,  the  respondent  William  Beckford  attained 
his  age  of  twenty-one,  whereupon  he  became  entitled  to  be  let  into  possession  of 
all  his  estates;  and  having  observed  that  the  method  of  transacting  his  affairs 
during  his  infancy,  in  regard  to  his  Jamaica  property,  had  been  for  the  agenta 
to  send  the  chief  part  of  the  produce  to  England,  and  then  to  draw  bills  of  exchange 
for  the  money  they  wanted  in  the  island  of  Jamaica,  and  that  such  bills  of  ex- 
change had,  by  order  of  Dr.  Wake,  been  paid  by  the  appellant,  without  having  had 
any  account  whatever  settled  of  such  expenditure  during  his  infancy,  and  that 
the  money  so  paid  to  answer  bills  of  exchange  amounted  to  the  sum  of  jC140,000 
sterling,  and  upwards;  the  respondent  was  very  anxioua  to  get  poaaeBsion  of  all 
his  property,  as  well  real  as  personal,  and  particularly  of  what  was  then  upon  the 
seas  coming  from  Jamaica :  and  accordingly  Ee  applied  to  the  court  of  Qtkanicery 
to  have  those  purposes  effected;  and  by  an  order  of  the  8th  of  Nov.  1781,  it  was 
ordered,  that  the  receivers  of  the  English  estetes  should  deliver  up  the  posBeesion 
of  tJie  same  estates  to  the  plaintiff,  and  pass  their  accounts,  and  pay  the  balajices 
to  him,  and  that  possession  of  the  estates  belonging  to  iha  plaintiff  in  Jamaica 
should  be  delivered  to  the  plaintiff,  or  to  whom  he  should  appoint;  and  it  was 
further  ordered,  that  Uie  bills  of  lading  of  the  goods  and  merchandises  arising 
from  the  plaintiff's  estetes  in  Jamaica,  and  the  policies  of  insurance  of  such  goods 
and  merchandizes  under  the  circumstences  admitted  on  all  sides,  should  be  delivered 
by  the  said  defendant  Richard  Beckford,  to  the  plaintiff ;  and  the  defendant  Richard 
Beckford,  in  passing  his  account  before  the  mastm:  was  to  have  all  proper 
allowances. 

The  appellant  Richard  Beckford  accordingly  delivered  to  the  plaintiff  such  of 
the  bills  of  lading  as  had  come  to  his  hand,  and  the  policies  of  insurance  made 
thereon,  and  the  master  proceeded  to  take  tlie  defendant  Richard  Beckford's  further 
account,  being  from  the  20th  of  June  1781;  and  on  the  6th  of  March  1782,  the 
master  made  his  report  of  the  said  accounts,  and  stated  a  balance  to  be  due  from 
the  said  Richard  Beckford  thereon  of  the  sum  of  £5584  4s.  3d.  and  further  stated 
that  the  said  Richard  Beckford  had  claimed  before  him  to  be  allowed  for  all  com- 
missions and  profito  which  had  arisen,  or  which  should  (m>  might  arise  from  the 
sales  of  the  produce  consigned  by  the  bills  of  lading  which  had  been  delivered  up 
by  him  to  the  plaintiff,  under  the  order  of  the  8th  of  November  1781,  as  also  of  the 
produce  consigned  by  the  bills  of  lading  received  by  the  respondent  himself,  since 
he  atteined  the  age  of  twenty-one,  or  by  any  other  person  for  his  use^  alledging, 
that  the  said  produce  was  admitted  by  the  said  William  Beckford  in  court  to  have 
been  severally  made  and  shipped  during  his  minority;  and  also  for  all  commis- 
sions and  profits  which  had  arisMi,  or  which  should  or  might  arise  from  the  settle- 
ment of  any  losses,  averages,  returns,  etc.  in  consequence  of  the  insurances  made 
by  the  appelant  by  the  policies,  [42]  which  had  also  been  delivered  to  the  respond- 
ent in  pursuance  of  the  said  order ;  and  the  appellant  Richard  Beckford  had  also 
claimed  to  be  allowed  for  all  commissions  and  profits  which  had  arisen,  or  which 
should  or  might  arise  from  the  sales  of  the  produce  consigned  by  the  bills  of  lading 
received  by  the  respondent  himself,  or  by  any  other  person  for  his  use,  alledging 
that  the  said  produce  was  severed,  made,  and  shipped  during  the  respondent's 
minority ;  and  th«  said  appellant  had  further  claimed  before  him  to  be  allowed  for 
all  commissions  and  profits  whatsoever  which  should  or  might  arise  from  the  sales 
of  the  produce  which  should  or  might  arrive  at  the  port  of  London,  consigned  from 
the  estetes  in  Jamaica,  late  of  William  Beckford  Esq.  deceased,  father  of  tiie  said 
Richard  Beckford,  and  which  were  made  and  severed  from  the  said  estates,  during 
the  minority  of  William  Beckford,  and  further  alledging,  that  unless  he  was  per- 
mitted to  retain  the  sum  of  £1600  and  upwards,  out  of  the  balance  of  the  then 
present  account,  he  should  have  nothing  remaining  in  his  hands  to  satisfy  such 
claims,  in  case  they  should  be  established.  The  master  further  stated,  that  inas- 
much as  these  claims  depended  entirely  upon  the  construction  of  the  will  of  the  late 
William  Beckford,  he  had  not  presumed  to  teke  upon  himself  to  determine  that 
question  of  construction  upon  which  they  depended. 

By  an  order  of  the  8th  of  March  1782,  it  was  among  other  things  ordered,  that 
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it  ihoold  be  r»f«rred  busk  to  the  master  to  reyiew  hia  report  respecting  the  claims 
of  the  appdlant,  and  tiiat  the  appellant  should  be  at  liberty  to  proceed  before  the 
master  to  substantiate  his  said  claims,  and  any  of  the  parties  should  be  at  liberty 
to  exhibit  intMTOgatories  before  the  master,  and  examine  witnesses  touching  the 
sDowanoe  or  disallowance  of  the  said  daims. 

The  master  made  his  further  report  on  the  3d  of  July  1782,  stating,  itiat  he 
had  been  attended  by  the  solicitors  for  the  plaintifi  and  for  the  defendant  respecting 
the  daims  of  the  said  defendant,  which  were  as  follow :  viz.  the  defendant  Richard 
Beckford  claimed  to  be  allowed  for  all  commissions  and  profits  which  had  arisen, 
or  which  should  or  might  arise  from  the  sale  of  produce  consigned  by  the  bills  of 
lading  which  had  been  delivered  up  by  him  to  the  plaintiff,  under  the  order  of  the 
8th  of  November  1781,  the  said  produce  having  been  admitted  by  the  plaintifi  in 
court  to  have  bem  severed,  made,  and  shipped  during  his  minority,  and  also  for 
all  commissions  and  profits  which  had  arisen,  or  which  should  or  might  arise  from 
the  settlement  of  any  losses,  averages,  returns,  eto.  in  consequence  of  the  insurance 
made  by  the  said  defendant  by  the  policies,  which  had  heai  also  delivered  up  to 
the  plaintiff,  in  pursuance  of  tiie  said  order,  the  sum  of  ;£631  17s.  8d.  and  also  to 
be  allowed  for  all  commiasions  and  profits  which  had  arisen,  or  which  should  or 
might  arise  from  the  sales  of  the  produce  consigned  by  the  bills  of  lading  received 
fay  the  plaintiff  himself,  or  by  any  other  person  for  his  use,  which  said  produce 
ma  also  severed,  made,  and  shipped  during  the  plaintiff's  mi-[43]-nority,  the  sum 
of  £516  9s.  5d.  and  also  to  be  allowed  for  all  commissions  and  profits  whatsoever, 
vhich  should  or  might  arise  from  the  sales  of  the  produce,  which  should  or  might 
arrive  at  the  port  of  London,  consigned  from  the  estates  in  Jamaica,  late  of  William 
fieckford  deceased,  and  father  of  the  said  Richard  Beckford,  and  which  were  made 
and  severed  from  the  said  estates  during  the  minority  of  the  plaintifi  William 
Beckford,  which  the  said  def^idant  estimated  at  the  sum  of  £500.  And  the  master 
further  certified,  that  the  said  defendant  Richard  Beckford  had  laid  before  him  the 
probate  of  the  will  of  the  testetor,  William  Beckford  deceased,  and  an  order  dated 
the  Slst  of  May  1771,  and  the  decree  made  in  this  cause,  dated  the  25th  of  November 
1773,  and  had  attended  him  by  counsel  for  the  purpose  of  substantiating  his  said 
claims,  and  that  the  respondent  had  laid  an  affidavit  of  Thomas  Gollett,  of  Chelsea, 
in  the  county  of  Middlesex,  merchant,  before  him,  whereby  the  deponent  swore 
that  he  was  in  the  West  India  trade,  from  about  th^  year  1723,  and  settled  in 
London  as  a  West  India  merchant  about  the  year  1747,  and  continued  in  that 
business  till  the  year  1774,  and  that  during  all  his  experimioe  and  knowledge  of 
the  said  trade,  it  was,  and  continued  to  be  the  esteblished  custom  and  usage  of 
West  India  merchants,  to  charge  a  commission  of  one  half  per  cent,  for  the  trouble 
in  having  insurances  made  on  West  India  produce,  and  also  to  charge  a  com- 
mission of  two  and  a  half  per  cent,  for  selling  Wiest  India  produce,  which  last 
mentioned  commission  of  two  and  a  half  per  cent,  was  exclusive  of,  and  over  and 
above  the  commission  of  one  half  per  cent,  for  having  the  insurance  made,  and  that 
the  commission  of  two  and  a  half  per  cent,  became  due  only  on  the  actual  bona  fide 
sale  of  the  merchandize,  and  receipt  of  the  money,  or  when  due,  and  not  otherwise ; 
and  that  the  said  commission  of  two  and  a  half  per  cent  was  the  recompence  the 
merchant  was  entitled  to  for  his  care  and  trouble  in  entering  the  goods,  paying  the 
duties,  and  negotiating  the  sale  of  the  West  India  produce,  and  making  out  the 
sales  thereof  to  the  buyer,  and  receiving  the  money;  and  that  such  commission, 
according  to  the  custom  of  merchants,  became  due  to  the  person  who  entered  and 
received  the  goods  and  transacted  the  business;  and  that  in  case  of  an  insurance 
being  made  on  West  India  property  by  one  merchai^,  and  the  bills  of  lading  were 
delivered  to  another,  the  merchant  who  made  the  insurance  was  entitled  to  the 
commission  of  one  half  per  cent,  for  doing  that  business,  and  the  merchant  who 
in  {act  received  and  add  the  produce,  and  negotiated  the  business  in  regard  to 
the  sales  and  receipts  of  the  money,  was  entitled  to  the  commission  of  two  and  a 
half  per  cent,  that  commission  being  estimated  and  understood  by  every  one,  as 
he  verily  believed  to  be  a  proper  and  reasonable  recompence  to  the  merchant  for 
his  labour,  care,  and  attention,  for  entering  and  receiving  the  goods,  negotiating 
the  sale,  making  out  the  sales,  and  receiving  the  money,  and  all  the  intermediate 
duty,  from  the  prime  entry,  to  the  payment  over  of  the  net  proceeds  to  the  owner 
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both  inclusive.  The  master  further  stated,  that  he  had,  in  obedience  to  [44]  the 
said  order,  reviewed  his  said  report  respecting  the  several  claima  made  by  the 
appellant  Richard  Beckford,  and  that  he  had  thought  fit  to  disallow  the  same,  con- 
ceiving that  the  said  appellant  Richard  Beckford  was  not  entitled  to  any  oom- 
mission  upon  the  produce  of  the  respondent's  estates,  of  which  the  bills  of  lading 
were  delivered  to  the  respondent,  pursuant  to  the  order  of  the  court. 

To  tiiis  report  tibe  appellant  took  three  exceptions  as  to  the  claims  made  by 
him:  First,  for  that  the  master  had  by  his  said  report  disallowed  the  sum  of 
£631  17b.  8d.  claimed  by  the  defendant  for  the  commissions  and  profits  on  the 
sales  and  disposal  of  the  produce  consigned  by  the  bills  of  lading,  delivered  up 
by  him  to  the  plaintifE  under  the  order  of  tjhe  8th  of  November  last,  which  said 
produce  was  admitted  by  the  plaintifi  in  court  to  have  been  severed,  made,  and 
shipped  during  the  minority,  and  also  for  the  commissions  and  profits  on  the 
settlement  of  losses,  average,  returns,  etc.  which  had  been  efiPected  under,  and  by 
virtue  of  the  insurances  made  by  the  said  defendant;  the  policies  for  which  were 
also  delivered  up  by  the  said  defendant  to  the  plaintiff,  in  pursuance  of  the  said 
order,  which  the  master  ought  not  to  have  done.  Secondly,  for  that  the  mtister, 
by  his  said  report,  had  disallowed  the  sum  of  £516  98.  5d.  claimed  by  the  defend- 
ant, for  the  commissions  and  profits  on  the  sales,  and  disposal  of  the  produce 
consigned  by  the  bills  of  lading  received  by  the  plaintiff  himsdif,  or  by  some  other 
person  or  persons  for  his  use,  which  said  produce  was  severed,  made,  and  shipped 
during  the  plaintiff's  minority,  which  the  master  ought  not  to  have  done.  And 
thirdly,  for  that  the  master,  by  his  said  report,  had  disallowed  the  sum  of  £500 
claimed  by  the  defendant,  for  the  commissions  and  profits  which  had  arisen,  or 
which  should  or  might  arise  from  the  sales  and  disposal  of  the  produce  which  had 
arrived,  or  which  should  or  might  arrive  at  the  port  of  London,  consigned  from 
the  estates  in  Jamaica,  late  of  William  Beckford  deceased,  the  father  of  the  said 
Richard  Beckford,  and  which  was  made  and  severed  from  the  said  estates  during 
the  plaintiff's  minority,  which  the  master  ought  not  to  have  done. 

On  the  18th  of  July  1782,  the  matter  of  the  exceptions  came  on  to  be  argued 
before  the  lord  chancellor  Thurlow,  in  the  presence  of  the  counsel  for  the  plaintiff 
and  the  defendant  Richard  Beckford;  and  the  first  exception  being  opene»d,  upon 
debate  of  the  matter,  and  hearing  the  testator's  will,  and  the  master's  report, 
bearing  date  the  3d  day  of  July  instant,  read,  and  what  was  alledged  by  the  counsd 
for  the  parties,  his  lordship  held  the  said  exception  to  be  insufficient,  and  did 
therefore  order  that  the  same  should  be  over-ruled.  And  the  defendant's  second 
and  third  exceptions  being  opened,  upon  debate  of  the  matter,  and  hearing  of 
what  was  alledged  by  the  counsel  for  the  parties,  his  lordship  also  held  the  said 
second  and  third  exceptions  to  be  insufficient,  and  did  therefore  order  that  the  same 
should  be  over-ruled,  and  the  deposit  paid  to  the  plaintiff. 

[45]  The  appellant  being  advised  that  he  was  wdl  entitled  to  the  said  allow- 
ances so  claimed  by  him  before  the  master,  and  disallowed  by  the  court,  and  that 
the  last-mentioned  order  was  erroneous,  appealed  therefrom,  insisting,  that  the 
words  in  which  the  testator  had  expressed  his  desire  that,  after  any  of  his  sons 
should  set  up  in  the  business  of  a  sugar-factor,  the  consignments  of  all  sugar,  rum, 
and  other  plantation  produce  that  should  be  sent  to  the  port  of  London,  should 
pass  through  his  hands,  were  imperative,  and  amounted  to  words  of  bequest  in 
favour  of  the  appellant,  who  had  set  up  in  such  business ;  and  the  decree  and  orders 
made  in  the  cause  had  accordingly  declared  him  to  be  entitled  to  the  same  under  the 
said  testator's  will;  the  appellant  had  therefore,  under  the  testator's  will,  a  right 
to  the  benefit  of  the  consignments  of  all  the  produce  of  the  estates  severed  during 
the  respondent's  minority,  as  valid  as  that  which  the  respondent  had  to  those  estates. 
But  if  the  words  of  the  testator's  will  were  to  be  considered  as  recommendatory  only 
to  his  executors,  the  acting  executor  had  in  fact  complied  with  such  recommendation, 
and  had  ordered  that  the  produce  of  the  West  India  estates  severed  during  the 
minority,  which  should  be  sent  to  the  port  of  London,  should  be  consigned  to  the 
appellant,  and  had  never  revoked  such  orders  or  such  consignments;  and  the 
orders  given  by  him  during  the  minority  could  not  be  revoked  by  the  respondent, 
either  before  or  after  he  came  of  age.  That  if  the  respondent  upon  his  coming 
of  age,  could  countermand  the  consignments  actually  made,  or  could  direct  that 
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the  produce  not  shipped  should  be  consigned  to  any  other  person,  or  could  insist 
upon  receiving  the  produce  into  his  own  hands,  and  thought  fit  so  to  do,  such 
countermand,  with  respect  to  the  produce  actually  consigned,  and  such  directions, 
irith  respect  to  the  produce  not  shipped,  must  be  made  and  given,  and  such  claims 
U>  receive  the  produce  into  his  own  hands  oould  only  be  enforced,  snsjBCT  to  all 
the  rights,  demands,  and  beneficial  interest  which  the  appellant  had  under  the 
testator's  will,  the  orders  and  decree  above  stated,  the  directions  given  by  the 
acting  executor,  and  the  usage  of  trade,  if  the  appellant  was  willing  to  perform 
the  duties  incumbent  upon  him  as  consignee  of  the  produce  shipped  and  to  be 
shipped,  and  which  in  tJie  present  case  he  was  ready  to  execute.  And  it  was  appre- 
hended that  neither  the  respondent  nor  the  acting  executor,  even  if  the  appelant 
had  no  such  rights  under  the  testator's  will,  or  the  proceedings  in  the  cause,  could 
have  compelled  the  appellant  bt  law  to  deliver  up  the  bills  of  lading  actually  re- 
ceived by  him,  without  satisfying  him  the  demands  stated  in  ihe  first  claim  made 
before  ihe  master ;  and  that  in  bquitt,  in  the  circumstances  of  this  case,  and  under 
the  said  will  and  proceedings,  the  appellant  had  a  right  to  the  allowances  demanded 
in  the  second  and  third  claims,  in  respect  of  the  produce  consigned  to  the  respond- 
ent in  consequence  of  directions  which  it  was  not  competent  to  him  to  give,  and 
in  respect  of  the  produce  made  and  severed  during  the  minority  of  the  respondent, 
which  was  not  arrived  at  the  port  [46]  of  London,  inasmuch  as  such  produce  of 
both  sorts  ought  to  have  been  consigned  to  the  appellant. 

On  the  other  side  it  was  said  (Lid.  Eenyon,  J.  Mansfield,  J.  Madocks)  to  be 
undisputed  that  the  respondent,  upon  his  coming  of  age,  had  a  right  to  call  for  the 
bills  of  lading  and  policies  of  insurance  upon  the  sugars  then  at  sea ;  and  accord- 
in^y  the  order  for  the  ddivery  of  them  to  the  respondent  was  not  complained  of, 
and  this  order  was  executed  before  the  sugar  arrived.  The  nature  of  the  appel- 
lant's demand  was  of  commission  for  selling  sugars  which  he  never  sold,  and  for 
Kttling  losses  upon  policies  which  he  never  settled.  He  did  not  set  up  any  claim 
to  the  commission  paid  by  the  respondent  to  the  factors  who  sold  the  sugars,  and 
Mttled  the  policies,  by  which  he  admitted  their  right  to  the  commission  upon  the 
actual  sales  and  settling  the  policies;  and  contended,  without  a  colour  of  reason, 
that  the  respondent  ought  to  pay  double  commission ;  one  to  the  appellant,  although 
he  did  not  transact  the  business,  and  another  to  the  factors,  who  actually  did  it. 
So  far  as  the  appellant  actually  did  business,  he  had  been  allowed  his  commissions 
by  the  master.  That  the  recommendation  by  the  will  of  the  appellant  to  be  the 
consignee,  did  not  differ  this  case  from  that  of  a  common  factor,  who,  according 
to  the  proof  stated  in  the  master's  report,  is  entitled  to  commission  only  upon 
actual  sales  and  settlements  of  policies ;  for  a  consignee  being  a  merchant,  or  factor, 
t»  whom  the  agent  of  the  estate  in  the  West  Indies  directs  the  bills  of  lading,  and 
orders  insurances  to  be  made  in  pursuance  of  the  authority  he  receives  from  his 
principal,  the  owner  of  the  estate,  the  respondent's  guardians,  under  whose 
authority  the  consignments  were  made  agreeably  to  the  testator's  recommendation, 
were,  during  the  respondent's  minority,  in  the  nature  of  stewards  of  the  estate 
for  his  benefit ;  but  upon  his  coming  of  age  their  authority  ceased,  and  the  respond- 
ent, as  the  absolute  owner,  was  authorized  to  direct  or  revoke  the  consignments. 
The  testator's  recommendation  did  not  extend  to  the  respondent,  being  confined  by 
the  will  to  the  executors  who  were  the  guardians ;  so  that  as  soon  as  the  respondent 
attained  twenty-one,  the  will  ceased  to  have  any  operation  upon  the  consignments, 
and  made  this  the  case  of  a  common  factor. 

Accordingly,  after  hearing  counsel  on  this  appeal,  it  was  ordkrbd  and  ADjimaBD, 
that  the  same  should  be  dismissed ;  and  the  decree  therein  complained  of,  afSrmed 
(MS.  Jour,  sub  anno  1783,  p.  469.) 
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[471     Cask  2.— Gkoege  Fabquhar  Kinloch,  and  others, — Plaintiffs;  Jambs 
CtiAia,-^J)efmdarU  (in  Error)  [14th  May  1790]. 

[Mew's  Dig.  xi.  1012,  xii.  603.] 

[A.  consigns  goods  to  B.  and  G.  as  his  factors,  who  are  under  aeoeptanoee  for 
him  to  more  than  the  amount  before  the  goods  arrive.  B.  and  C.  become 
bankrupts;  A.  also  becomes  bankrupt.  Held,  that  the  assignee  of  A.  has 
a  right  to  stop  the  goods  in  trcmiitu,  for  the  bill  of  lading  not  having  been 
endorsed,  B.  and  C.  had  neither  the  legal  or  actual  possession  of  them ;  and 
their  acceptances  did  not  constitute  such  a  payment  as  would  give  tiiem  a  \\&a. 
on  the  goods.] 

**See  3  Term  Rep.  119  &  783,  S.  C.  in  which  the  points  determined 
appear  to  be  accuratdy  as  follows : 

A  Factor  has  no  lien  on  goods  for  a  general  balance,  unlees  they  come  into 
his  actual  possession.  And  if,  in  consideration  of  goods  being  consigned  to 
him,  he  accept  bills  drawn  by  the  consignor,  and  pay  part  of  the  freight,  and 
become  insolvent  before  the  bills  are  due,  and  before  the  goods  get  into 
his  actual  potsession;  the  consignor  may  stop  them  in  transitu.  1  Term 
Rep.  119. 

If  a  Factor  accept  bills  drawu  by  his  principal  upon  the  faith  of  consign- 
ments agreed  to  be  made  by  the  principal  to  the  factor,  and  both  of  them  be- 
come bankrupts,  before  a  cargo  consigned  come  into  possession  of  the  factor, 
his  (the  factor's)  assignees  have  no  property  in  such  cargo,  and  cannot  re- 
cover the  produce  of  it  against  the  assignees  of  the  principal  if  they  have 
sold  it,  and  received  the  purchase  money.     1  Term  Eep.  783. 

See  the  succeeding  case  of  Lickbarrow  v.  Mason. 

JuDGMBNT  of  the  Court  of  King's  Bench  afpibmbd.** 

In  Michaelmas  term  1788,  an  action  was  brought  in  the  court  of  King's  Bench 
by  the  now  plaintiffs  in  error,  as  the  assignees  of  David  Sandeman  and  Andrew 
Graham,  bankrupts,  against  James  Craig  the  defendant  in  error  (being  the  trustee 
of  the  sequestrated  estate  of  John  Stein,  a  bankrupt,  in  Scotland),  for  the  purpose 
of  trying  the  right  to  the  proceeds  of  a  cargo  of  spirits,  shipped  on  board  the  Cere*, 
and  consigned  by  the  said  John  Stein,  then  residing  in  Scotland,  to  the  said  David 
Sandeman  and  Andrew  Graham,  as  his  factors  in  London ;  which  cargo  was  stopped 
by  the  said  James  Craig  before  it  was  landed,  and  afterwards  sold  for  the  use  of  the 
person  or  persons  entitled  to  the  same,  in  consequence  of  an  agreement  between  the 
plaintiffs  and  defendant  for  ihat  purpose.  The  declaration  contained  counts  for 
money  had  and  received  to  the  use  of  the  bankrupts,  and  for  money  had  and  received 
V)  the  use  of  the  plaintiffs  a«  assignees.     The  defendant  pleaded  the  general  issue. 

The  cause  came  on  to  be  tried  by  a  special  jury  at  the  sitting  in  London  after 
Michaelmas  term,  before  the  right  honourable  Lloyd  Lord  Kenyon,  lord  chief  justice 
of  the  court  of  King's  Bench,  wlien  a  verdict  was  found  for  the  plaintiffs  with  the 
approbation  of  his  lordship.  But  in  Hilary  term  1789,  a  rule  to  shew  cause 
why  a  new  trial  should  not  be  granted  was  obtained  on  the  part  of  the  defendant, 
which  was  afterwards  made  absolute,  the  lord  chief  justice  being  absent. 
Accordingly  the  cause  [48]  came  on  again  to  be  tried  by  a  special  jury,  at  the 
sitting  after  Hilary  term  at  Guildhall,  in  the  city  of  London,  before  Lord  Kenyon, 
when  a  special  verdict  was  found  upon  the  recommendation  of  his  lordship,  in 
which  the  following  facts  were  stated : 

That  David  Sandeman  and  Andrew  Graham  being  merchants  in  England,  using 
the  trade  of  merchandise  by  way  of  bargaining,  exchange,  and  otherwise,  in  gross 
and  retail,  and  being  indebted  to  William  Maddock  and  John  Barr,  in  the  sum  of 
£100  and  upwards,  for  a  just  debt,  and  being  also  indebted  to  divers  other  persons, 
did  on  the  24th  day  of  March  1788,  become  bankrupts  within  the  true  intent  and 
meaning  of  the  statutes  made  and  provided,  and  now  in  force,  concerning  bank- 
rupts: and  being  such  bankrupts,  and  so  indebted  to  the  said  William  Maddock 
and  John  Barr,  a  commission  of  bankruptcy,  sealed  with  the  great  seal  of  Great 
Britain,  on  the  petition  of  the  said  William  Maddock  and  John  Barr,  in  due  form  of 
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law  issued  out  of  his  majesty's  high  court  of  Chancery,  on  the  26th  day  of  March, 
in  the  year  1788,  against  the  said  David  Sandeman  and  Andrew  Graham,  directed 
to  certain  commissioners  therein  named,  who  thereupon  in  due  form  of  law  ad- 
judged and  declared  the  said  David  Sandeman  and  Andrew  Graham  bankrupts, 
within  ihe  true  intent  and  meaning  of  the  several  statutes  then  in  force  concerning 
bankrupts,  some  or  one  of  them :  and  afterwards,  on  the  23d  day  of  April,  in  the 
year  aforesaid,  by  bargain  and  sale  in  due  form  of  law,  bargained,  sold,  and 
assigned  all  the  personal  estate,  debts  and  effects  of  the  said  David  Sandeman  and 
Andrew  Graham,  to  the  said  G«orge  Farquhar  Kinloch,  John  Pooley  Kensington, 
and  Thomas  Everett.  That  the  said  James  Craig,  the  defendant  in  error,  was  the 
trustee  and  sequestrator  of  the  estate  and  effects  of  one  John  Stein,  according  to  the 
laws  and  customs  of  Scotland  duly  chosen,  constituted,  and  appointed,  under  a 
sequestration  in  due  manner  awarded  and  issued  oi^t  of  the  court  of  session  in 
Scotland,  according  to  the  laws  and  customs  of  Scotland,  on  the  29th  day  of 
February,  in  the  year  1788,  against  the  said  John  Stein.  That  the  said  David 
Sandeman  and  Andrew  Graham,  some  time  in  the  year  1783,  became  the  factors 
and  agents  in  London  of  the  said  John  Stein,  who  resided  in  ScoHand,  and  were 
employed  in  that  capacity  by  the  said  John  Stein  in  selling  and  disposing  of  divers 
cargoes  of  spirits  which  were  shipped  and  sent  by  him  from  Scotland  to  the  said 
David  Sandeman  and  Andrew  Graham,  as  such  factors  and  agents  in  London. 
That  the  said  David  Sandeman  and  Andrew  Graham  were  in  like  manner  engaged 
and  employed  as  agents  and  factors  in  London  for  one  James  Stein  a  brother  of 
the  said  John  Stein,  who  also  resided  in  Scotland,  in  selling  and  disposing  of* 
cargoes  of  spirits,  in  like  manner  shipped  and  sent  by  him,  and  were  at  that  time, 
and  until  the  said  David  Sandeman  and  Andrew  Graham  became  bankrupts,  the 
sole  and  only  agents  and  factors  employed  in  London  by  the  said  John  Stein  and 
James  Stein ;  and  were  by  agreement  between  the  said  John  Stein  and  James  Stein, 
and  the  said  David  Sandeman  and  Andrew  Graham,  [49]  paid  every  year  the 
salary  or  yearly  sum  of  £1200,  of  which  said  sum  the  said  James  Stein  paid  four- 
sevenths,  and  the  said  John  Stein  the  other  three-sevenths,  being  two  pounds  for 
every  hundred  of  tjie  amount  of  the  mon^  produced  by  the  sales  of  the  said  cargoes 
of  spirits  received  by  the  said  D&vid  Sandeman  and  Andrew  Graliam,  as  such 
factors  and  agents  from  the  said  James  Stein  and  John  Stein,  estimating  the  same 
at  the  annual  amount  of  £60,000.  That  in  confidence  and  on  the  faith  and  credit 
of  such  cargoes  of  spirits  being  from  time  to  time  shipped  and  sent  by  the  said 
John  Stein  to  the  said  David  Sandeman  and  Andrew  Graham  for  sale,  as  such 
factors  and  agents  as  aforesaid,  they  the  said  David  Sandeman  and  Andrew 
Graham,  from  time  to  time,  accepted  bills  of  exchange  drawn  by  the  said  John 
Stein  on  them  the  said  David  Sandeman  and  Andrew  Graham ;  it  being  agreed 
between  them  that  they  should,  from  time  to  time,  be  indemnified  against  such  ac- 
ceptances by  the  sales  of  the  cargoes  of  spirits  so  shipped  and  sent  by  the  said  John 
Stein  to  them  the  said  David  Sandeman  and  Andrew  Graham,  as  his  factors  and 
agents  as  aforesaid :  and  if  by  short  consignments  or  bad  sales  of  the  said  cargoes, 
the  gums  of  money  due  on  bills  of  exchange  so  accepted  by  the  said  David  Sandeman 
and  Andrew  Graham,  exceeded  the  sums  of  money  produced  by  the  sales  of  the  said 
cargoes  of  spirits,  the  said  John  Stein  remitted  and  sent  to  tiie  said  David  Sande- 
man and  Andrew  Graham,  as  it  had  been  agreed,  the  sums  necessary  for  the  pay- 
ment of  the  said  bills  of  exchange;  and  the  said  David  Sandeman  and  Andrew 
Graham  charged  one  quarter  per  cent,  thereon,  over  and  above  the  said  annual  sum 
of  £1200  so  received  by  them  as  factors  and  agents  aforesaid.  That  in  the  course 
of  the  said  transactions  between  the  said  John  Stein  and  the  said  David  Sandeman 
and  Andrew  Graham,  it  frequently  happened  that  no  bills  of  lading  of  the  cargoes 
of  spirits  so  shipped  and  sent  by  the  said  John  Stein  to  the  said  David  Sandeman 
and  Andrew  Graham,  were  transmitted  to  the  said  David  Sandeman  and  Andrew 
Graham  by  the  said  John  Stein,  or  any  other  person  for  him:  and  when  bills  of 
lading  of  the  cargoes  of  the  spirits  so  shipped  and  sent  by  the  said  John  Stein  to  the 
said  David  Sandeman  and  Andrew  Graham,  were  sent,  the  said  bills  of  lading 
were  in  general  not  indorsed  to  the  said  David  Sandeman  and  Andrew  Graham,  or 
any  other  person,  though  the  cargoes  were  thereby  made  deliverable  to  the  said 
John  Stein  or  his  assigns.  That  from  the  year  1783,  the  time  when  the  said  David 
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Saudeman  and  Andrew  Graham  became  the  factors  and  agents  of  the  said  John 
Stein,  and  were  employed  in  the  selling  and  disposing  of  the  cargoes  of  spirits  so 
shipped  and  consigned  to  them  by  him  the  said  John  Stein,  to  the  26th  day  of 
March,  which  was  in  the  year  of  our  Lord  1788,  when  they  the  said  David  Sandeman 
and  Andrew  Graham  became  bankrupts,  84  consignments  of'cargoes  of  spirits  were 
made  and  shipped  by  him  the  said  John  Stein  to  them  the  said  David  Sandeman  and 
Andrew  Graham;  out  of  which  said  consignments,  31  were  made,  [60]  shipped, 
and  sent  to  the  said  David  Sandeman  and  Andrew  Graham,  without  any  bills  of 
lading  of  the  cargoes  of  spirits  so  consigned  and  shipped  being  transmitted  or 
sent,  and  40  more  of  which  said  consignments  were  made,  shipped,  and  sent  to  the 
said  David  Sandeman  and  Andrew  Graham,  accompanied  with  bills  of  lading  not 
indorsed,  and  the  remaining  10  only  were  sent  with  bills  of  lading  which  were 
regularly  indorsed.  That  no  bills  of  lading  of  the  cargoes  of  spirits  so  shipped 
and  consigned  by  him  the  said  John  Stein  to  them  the  said  David  Sandeman  and 
Andrew  Graham  ware  ever  deemed  necessary  or  asked  for  by  the  captains  of  the  ships 
in  which  the  said  cargoes  of  spirits  were  sent ;  and  when  bills  of  lading  of  the  said 
cargoes  were  sent,  they  were  sent  merely  to  produce  to  the  underwriters  or  persons 
insuring  the  said  cargoes  of  spirits,  in  case  of  loss.  That  on  the  4th  day  of 
February,  which  was  in  the  year  of  our  Lord  1788,  when  advice  was  received  by  the 
said  David  Sandeman  and  Andrew  Graham  as  such  factors  and  agents  of  the  con- 
signment of  the  cargo  of  spirits  hereinafter  mentioned  having  been  made  to  them 
by  the  said  John  Stein,  the  said  David  Sandeman  and  Andrew  Graham,  upon  the 
faith  and  credit  of  consignments  of  spirits  being  shipped  and  sent  to  them  by  the 
said  John  Stein,  according  to  their  usual  course  of  dealing,  had  accepted,  and  were 
under  acceptances  of  bills  of  exchange  drawn  by  the  said  John  Stein,  and  on  his 
account,  to  the  amount  of  £28,488  16b.  8d.  of  lawful  money  of  Great  Britain ;  and 
at  that  time  the  said  David  Sandeman  and  Andrew  Graham,  as  such  agents  and 
factors  as  aforesaid,  only  possessed  funds  to  the  amount  of  £2382  19s.  7d.  belonging 
to  the  said  John  Stein.  That  they  the  said  David  Sandeman  and  Andrew  Graham, 
after  notice  of  the  consignment  of  spirits  hereafter  mentioned,  accepted  other  bills 
drawn  by  the  said  John  Stein  on  them  the  said  David  Sandeman  and  Andrew 
Graham  to  the  amount  of  £1410  12s.  7d.  making  the  amount  of  their  acceptances 
for  the  said  John  Stein  on  the  credit  of  the  consignments  of  cargoes  of  spirits  to  be 
made  by  him  the  said  John  Stein  to  them  the  said  David  Sandeman  and  Andrew 
Graham  £29,899  98.  3d.  That  on  the  4th  day  of  February,  which  was  in  the  year  of 
our  Lord  1788,  the  said  David  Sandeman  and  Andrew  Graham  received  a  letter  from 
the  said  John  Stein,  signed,  as  was  frequently  tlie  case,  by  his  the  said  John  Stein's 
clerk,  dated  the  31st  of  January,  advising  tiie  said  David  Sandeman  and  Andrew 
Graham  of  a  consignment  of  a  cargo  of  spirits  to  be  sent  by  him  the  said  John 
Stoin,  from  Scotland,  to  them  the  said  David  Sandeman  and  Andrew  Graham,  in 
London,  as  his  the  said  John  Stein's  factors  and  agents,  by  a  ship  called  the  Ceret; 
part  of  which  said  letter  is  expressed  in  the  words  and  figures  following ;  that  is  to 
say,  "  The  Ceret  began  to  load  spirite  for  you  this  day,  and  will  be  forwarded  with 
all  possible  expedition :  the  Mary  and  Margaret  will  follow  her  hard."  That  on  the 
11th  day  of  February,  in  the  year  last  aforesaid,  another  letter  was  received  by  the 
said  David  Sandeman  and  Andrew  Graham  from  the  said  John  Stein,  signeid  by 
the  [51]  clerk  of  the  said  John  Stein,  dated  the  7th  of  February,  part  of  which  said 
letter  is  in  the  words  and  figures  following: — "  On  the  25th  ult.  I  drew  on  you  to 
David  Robertson  a  75d/d  per  £620  12s.  7d.  and  this  day  to  Captain  John  Palmer, 
at  60d/d  per  £30  at  your  credit  £650  12s.  7d.  which  please  to  honour,  and  place  to 
our  account:  the  Ceres  will  be  fully  loaded  to-morrow,  and  will  sail  on  Saturday, 
when  you  shall  have  invoice  and  bill  of  lading."  That  the  said  bill  of  £620  12s.  7d. 
was  accepted  by  the  said  David  Sandeman  and  Andrew  Graham,  and  composes  part 
of  the  said  sum  of  £1410  128.  7d.  That,  by  another  letter  from  the  said  John  Stein 
to  the  said  David  Sandeman  and  Andrew  Graham,  sign^  by  the  clerk  of 
the  said  John  Stein,  dated  the  9th  day  of  February  1788,  the  bill  of  lading  of  the 
before-mentioned  consignment  of  a  cargo  of  spirits  by  the  ship  Ceres,  was  sent  to 
the  said  David  Sandeman  and  Andrew  Graham,  and  received  by  them  on  the  14tli 
day  of  February  in  the  year  last  aforesaid,  which  said  letter  is  now  produced  and 
read  in  evidence;  and  part  of  which  said  letter  follows  in  the  words  and  figures 
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following  j  that  is  to  say,  "  I  refer  jou  to  mine  of  the  7th  curt.    Inclosed  is  bill  of 
lading  for  276  puncheons  of  aqte  per  the  Ceret,  Captain  Jameeon,  who  is  in  the 
roads,  and  wiU   sail   the  first  fair  wind,  being   now   aii  N.£.  pretty  freah.      This 
day  I  valued  on  you  to  order  of  Captain  William  Slaughter,  at  60d/d  per  £32,  which 
please  honour  and  place  to  my  account.    You  may  commune  with  Mr.  S.  (meaning 
tiie  said  John  Stein)  as  to  insurance."     That  iba  bUl  of  lading  inclosed  in  such  letter, 
and  now  produced  and  read  in  evidence,  is  expressed  in  the  words  and  figures 
following ;  that  is  to  say,  "  Shipped,  by  the  gra«e  of  God,  in  good  order  and  well- 
conditioned,  by  John  Stein,  in  and  upon  the  good  ship  called  the  brig  Ceret,  whereof 
is  master,  under  God  for  this  present  voyage,  Thomas  Jameson,  and  now  riding  at 
anchor  in  the  harbour  of  Rennet  Pans,  and  by  God's  grace  bound  for  London,  to 
Bay  two  hundred  and  seventy-six  puncheons  British  spirits,  being  maj-ked  and 
numbered  as  in  the  margin,  and  are  to  be  delivered  in  the  like  good  order  and  well- 
conditioned  at  the  aforesaid  port  of  London  (the  danger  of  the  seas  only  excepted) 
unto  the  said  John  Stein,  or  his  assigns,  he  or  they  paying  freight  for  the  said 
goods  per  agreement,  with  primage  and  average  accustomed:   in  witness  whereof 
2be  master  or  purser  of  the  said  ship  hath  affirmed  to  three  bills  of  lading,  all  of  this 
tenor  and  date,  the  one  of  which  three  bills  being  accomplished,  the  other  two  to 
stand  void;  and  so  God  send  the  good  ship  to  her  desired  port  in  safety.    Amen. 
Dated  in  Kennet  Pans,  9th  February  1788.     Thomas  Jameson."    Which  said  bill 
of  lading  was  not  indorsed  either  by  the  said  John  Stein  to  the  said  David  Sande- 
man  and  Andrew  Graham,  or  to  either  of  them,  or  to  any  other  person  whomsoever. 
That  the  said  David  Sandeman  and  Andrew  Graham  received  in  a  certain  other 
letter  from  the  said  John  Stein  to  the  said  David  Sandeman  and  Andrew  Graham, 
bearing  date  the  16th  day  [62]  of  February  1788,  an  invoice  of  the  Ceret'  cargo  of 
spirits  so  shipped  and  consigned  by  the  said  John  Stein  to  the  said  David  Sandeman 
and  Andrew  Graham,  as  aforesaid;  which  invoice  was  entitled  thus:  "Invoice  of 
276  puncheons  aqte  on  board  the  brig  Ceret,  Thomas  Jameson  master,  for  London, 
consigned  to  Messrs.  Sandeman  and  Graham  for  sales  on  account  of  John  Stein."  That 
the  said   John   Stein  was,  when  the  said  Davi,d  Sandeman  and  Andrew  Graham  re- 
ceived the  said  last-mentioned  letter,  in  London ;  and  the  said  David  Sandeman  and 
Andrew  Graham  shewed  the  said  John  Stein  the  said  letter,  and  the  bill  of  lading 
inclosed  therein,  and  conversed  with  him  the  said  John  Stein  respecting  the  insur- 
ance of  the  said  cargo  of  spirits  which  was  effected  in  the  names  of  the  said  David 
Sandeman  and  Andrew  Graham  by  the  direction  of  the  said  John  Stein,  on  the  next 
day,  being  the  15th  February,  for  £4000  of  lawful  money  of  Great  Britain ;  the 
premium   of  which  insurance  the  said  David  Sandeman   and   Andrew  Graham 
charged  to  the  said  John  Stein's  account:   that  the  policies  of  insurance  on  the 
consignments  of  the  said  cargoes  of  spirits  so  shipped  and  consigned  by  the  said 
John  Stein  to  the  said  David  Sandeman  and  Andrew  Graham,  were  always  so  filled 
up,  the  said  David  Sandeman  and  Andrew  Graham  being  the  persons  t)o  receive 
the  loeeee  (if  any  happened)  in  discharge  of  the  acceptances  so  made  by  them  as  afore- 
said, of  bills  of  exchange  drawn  by  the  said  John  Stein  on  them  the  said  David 
Sandeman  and  Andrew  Graham :  that  the  said  David  Sandeman  subscribed  the  said 
policy  as  an  underwriter  thereon ;  but  that  the  said  David  Sandeman  having  sub- 
scribed and  underwritten  his  name  to  the  said  policy  of  insurance,  and  thereby 
made  himself  an  assurer  under  the  same,  is  not  contrary  to  the  usual  custom  of 
merchants,  although  the  underwriter  may  be  himself  tho  assured:  that  the  said 
John  Stein  continued  in  London  until  the  18th  day  of  February,  which  was  in  the 
year  of  our  Lord  1788;  and  previous  to  his  the  said  John  Stein's  departure  from 
London  to  Scotland,  he  the  said  John  Stein  strongly  recommended  it  to  the  said 
David  Sandeman  and  Andrew  Graham  to  unload  the  Ceret,  then  about  to  sail  for 
London  as  aforesaid,  of  her  cargo  of  spirits  immediately  on  her  arrival  at  London, 
to  avoid  a  new  duty  of  6d.  per  gallon  on  spirits  which  was  very  soon  to  take  place : 
that  in  consequence  of  the  balances  and  large  sums  of  money  due  and  owing  by  the 
said  John  and  James  Stein  to  the  said  David  Sandeman  and  Andrew  Graham,  as 
such  factors  and  agents  as  aforesaid,  and  the  said  John  Stein  and  James  Stein  being 
dilatory  in  remittances,  the  said  David  Sandeman  and  Andrew  Graham,  on  the 
30th  day  of  February,  which  was  in  the  year  of  our  Lord  1788,  were  obliged  to  stop 
payment :  that  if  the  said  John  Stein  and  James  Stein  had  enabled  the  said  David 
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Sandeman  and  Andrew  Graham  to  pay  the  said  bills  of  exchange,  for  which  they  haa 
made  themBelvee  liable  by  acceptances  for  and  on  account  of  the  said  John  Stein 
and  Jamee  Stein  as  aforeaaid,  the  said  David  Sandeman  and  Andrew  Graham  would, 
at  the  time  they  so  stopped  payments  as  aforesaid,  have  been  [53]  worth  upwards 
of  £12,000.  That  the  said  David  Sandeman  and  Andrew  Graham  committed  no 
act  of  bankruptcy  until  the  24th  day  of  March,  which  was  in  the  year  of  our  Lord 
1788;  and  tJdat  on  the  2l8t  day  of  February,  which  was  in  the  year  of  our  Lord 
1788,  the  said  ship  called  the  Ceret,  with  the  said  consignment  of  a  cargo  of  spirits  as 
aforesaid,  arrived  in  the  river  Thames,  at  London  ;  and  on  the  22d  day  of  February 
i3x&  said  Thomas  Jameson,  the  captain  and  commander  of  the  said  ship,  came  to 
the  said  David  Sandeman  and  Andrew  Graham,  and  requested  them  the  said  David 
Sandeman  and  Andrew  Graham  immediately  to  unload  the  said  ship ;  and  the  said 
David  Sandeman  and  Andrew  Graham  told  the  said  Thomas  Jameson  to  lay  out  in 
the  stream,  and  not  come  to  tiie  wharf,  m  they  could  not  then  unload  the  ship, 
there  being  a  duty  of  two  shillings  per  gallon  to  be  paid ;  which  the  captain  accord- 
ingly did :  that  the  said  David  Sandeman  and  Andrew  Graham  having  so  stopped 
payment  as  aforesaid,  told  the  said  Thomas  Jameson,  that  they  the  said  David 
Sandeman  and  Andrew  Graham  did  not  think  it  proper,  in  their  situation,  to  give 
directions  to  him  the  said  captain  of  the  said  ship  for  the  unloading  the  said  cargo 
of  spirits ;  and  the  said  David  Sandeman  and  Andrew  Graham  suffered  the  said 
goods  to  remain  on  board  the  said  ship.  That  on  the  23d  day  of  February,  which 
was  in  the  year  of  our  Lord  1788,  the  said  David  Sandeman  went  to  Scotland,  and 
in  his  absence  the  said  Thomas  Jameson,  the  said  captain  of  the  said  ship,  came 
frequently  to  the  accompting-house  belonging  to  tlie  aforesaid  David  Sandeman  and 
Andrew  Graham,  and  was  very  anxious  to  have  the  said  cargo  of  spirits  unloaded 
out  of  the  said  ship,  that  he  the  said  Thomas  Jameson  might  return  with  the  said 
ship  to  Scotland.  That  on  the  8th  day  of  March,  which  was  in  the  year  of  our 
Lord  1788,  the  aforesaid  captain  Jameson  wanting  money,  received  from  ihe  said 
David  Sandeman  and  Andrew  Graham  the  sum  of  £6  6s.  of  lawful  money  of  Great 
Britain,  on  account  of  the  freight  of  the  said  cargo  of  spirits  so  being  on  board 
the  Ceret  as  aforesaid,  and  gave  a  receipt  for  ttie  same  as  follows :  "  Received, 
London  8th  March  1788,  of  Messrs.  Sandeman  ard  Graham,  £6  6s.  on  acct.  of 
freight.  Thomas  Jameson."  That  after  the  sequestration  had  been  granted  and 
awarded  against  the  said  John  Stein  in  Scotland  as  aforesaid,  and  the  said  James 
Craig  the  defendant  in  error  was  appointed  sequestrator,  and  trustee  of  the  estate 
and  effects  of  the  said  John  Stein  as  aforesaid,  he  the  said  James  Craig,  as  such 
sequestrator,  claimed  the  said  cargo  of  spirits,  and  in  consequence  thereof  the  said 
cargo  of  spirits  was  not  landed  or  delivered  to  the  said  David  Sandeman  and 
Andrew  Graham,  or  their  assignees :  that  the  said  cargo  of  spirits,  after  the  said 
David  Sandeman  and  Andrew  Graham  became  bankrupts,  was  sold,  and  the  sum 
of  £4050,  being  the  amount  of  sales  of  the  said  cargo,  was  received  by  the  said 
James  Craig  for  the  use  of  such  person  or  persons  as  was  or  were  entitled  to  the 
same ;  and  that  the  said  bills  'of  exchange,  so  drawn  by  the  said  John  Stein  on  the 
said  David  Sandeman  and  [54]  Andrew  Graham,  and  accepted  by  the  said  David 
Sandeman  and  Andrew  Graham,  for  account  of  the  said  John  Stein,  to  the  amount 
of  £29,899  9b.  3d.  of  lawful  money  of  Great  Britain  as  aforesaid,  have  been  proved 
as  debts  under  the  commission  of  bankruptcy  so  awarded  and  issued  against  the 
said  David  Sandeman  and  Andrew  Graham  as  aforesaid,  although  the  said  David 
Sandeman  and  Andrew  Graham,  at  the  time  they  so  became  bankrupts  as  aforesaid, 
had  only  the  sum  of  £2382  19s.  7d.  in  their  hands,  as  such  agents  and  factors  as 
aforesaid,  belonging  to  the  said  John  Stein :  that  the  said  spirits  remained  in  the 
said  ship  in  the  possession  of  the  captain  until  they  were  sold ;  and  that  the  said 
David  Sandeman  and  Andrew  Graham  never  had  possession  thereof :  that  the  said 
George  Farquhar  Kinloch,  John  Pooley  Kensington,  and  Thomas  Everett,  assignees 
as  aforesaid,  before  the  commencement  of  this  action,  required  the  said  James  Craig 
to  pay  the  said  sum  of  £4050  of  lawful  money  of  Great  Britain,  produced  by  the 
sales  of  the  said  cargo  of  spirits  as  aforesaid,  to  them  the  said  George  Farquhar 
Kinloch,  John  Pooley  Kensington,  and  Thomas  Everett,  as  assignees  as  aforesaid, 
claiming  to  be  intitled  to  the  same  for  the  use  of  the  creditors  of  the  said  David 
Sandeman  and  Andrew  Graham ;  which  the  said  James  Craig  refused  to  do. 
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In  Easter  term  following,  final  judgment  waa  entered  up  in  the  court  of  King's 
Bench  for  the  defendant,  without  any  argument  or  opposition  (T.  Erskine,  E.  Law, 
6.  Wood);  the  majority  of  the  judges  of  that  court  having  before  pronounced 
judgment  on  the  question,  when  the  new  trial  was  granted  ;  and  upon  that  judgment 
the  present  writ  of  error  was  brought;  in  support  of  which  it  was  argued,  that  the 
right  of  a  consignor  of  goods  to  stop  them  in  trantitu  upon  the  insolvency  of  the 
consignee,  extends  only  to  cases  where  tixefre  has  been  neither  a  legal  delivery  to 
the  consignee,  nor  pajrment  made,  or  other  act  equivalent  thereto  done  on  account 
of  them.  That  the  cargo  of  the  Ceres  was,  in  the  present  instance,  sufficiently 
delivered  to,  sod  in  the  possession  of  Sandeman  and  Graham,  under  the  circum- 
stances of  this  rase,  to  repel  the  exercise  of  nuch  a  rieht  on  tibe  part  of  the  consignor : 
a  bill  of  lading  is  by  no  means  necessary  for  the  purpose  of  transferring  the  pro- 
perty from  the  consignor  to  the  consignee;  it  is  an  instrument  merdy  expressing 
the  terms  upon  which  the  master  of  a  vessd  undertakes  for  the  custody  and  safe 
delivery  of  goods  entrusted  to  him  upon  freight ;  neither  is  it  essential  to  the  trans- 
fer of  propeiiy  between  a  consignor  and  consignee  of  goods,  that  such  transfer 
should  be  effecied  or  evidenced  by  an  instrument  in  writing ;  a  mere  naked  delivery 
of  possession  to  a  third  person,  as  to  the  captain  of  the  Cere*  in  the  present  instance, 
for  the  use  of  »  consignee,  is  virtually  a  delivery  to  such  consignee  himself,  and 
the  goods  consigned,  in  case  of  the  insolvency  of  either  party,  cannot  after  such 
delivery  be  stopped  in  trangitit,  if  the  consignee  has  paid  for  them,  or,  which  is 
equivalent  thereto,  has,  at  the  request  of  the  consignor  upon  the  credit  of  them, 
accepted  the  consignor's  [66]  drafts  payable  to  third  persons,  equal  to  the  value 
of  the  goods :  after  such  a  payment  or  acceptance  of  drafts,  a  consignment,  although 
made  by  parol,  is  not  afterwards  liable  to  be  countermanded  or  defeated  by  the 
consignor,  even  in  the  event  of  the  consignee  becoming  insolvent.  In  the  present 
instence,  the  jury  have  found  sufficient  facte  to  oust  any  right  of  countermand  on 
the  part  of  the  consignor,  upon  the  principle  before  stoted,  and  to  render  the  con- 
signment indefeasible:  for  they  have  found  that  which  is  equivalent  to  payment, 
viz.  that  upon  the  credit  of  these  consignments,  they  did  accept  the  consignor's 
drafts  to  third  persons  to  a  large  amount;  and  even  after  notice  of  the  cargo  in 
question  being  consigned  to  Sandeman  and  Graham,  the  credit  which  they  had 
before  given  to  John  Stein  on  the  ground  of  exp)ected  consignments  was  further 
extended  by  their  acceptance  of  other  bills  drawn  on  his  account  to  a  large  amount: 
all  which  acceptances  far  exceed  the  amount  of  the  cargo  in  question.  They  have 
also  found,  that  notice  of  some  of  the  bills  which  were  drawn  upon  the  consignees, 
accompanied  the  notice  of  the  consignment  itself,  and  was  communicated  by  the 
same  letter.  That  notice  of  a  further  draft  on  the  consignees  was  conveyed  to 
them  with  the  bill  of  lading  in  another  letter.  That  an  invoice  was  transmitted 
to  Sandeman  and  Graham  recognising  the  cargo  as  consigned  to  them,  and  thereby 
supplying  the  omission  of  an  indorsement  upon  the  bill  of  lading  itself.  That 
directions  were  given  them  by  John  Stein  the  consignor,  that  this  insurance  should 
be  made  in  their  own  names.  That  the  same  person  advised  them  to  unload  the 
cargo  immediately,  to  avoid  the  payment  of  some  higher  duties,  which  were  shortly 
about  to  attach  on  the  cargo  in  question.  These  acts  amount,  on  the  part  of  the  con- 
signor, to  as  effectual  a  transfer  as  could  be  made  of  a  cargo  not  then  arrived,  and 
of  course  incapable  of  a  more  immediate  and  actual  delivery;  and  on  the  part  of 
the  consignees,  the  enlarged  credit  given  to  John  Stein  by  the  acceptance  of  further 
bills  after  notice  of  this  consignment,  and  the  policy  effected  in  their  own  name, 
which,  since  the  passing  a  late  act  of  parliament,  could  only  be  valid  upon  a  sup- 
position of  their  being  actually  interested  on  their  own  account  in  the  subject  in- 
sured, amount,  without  more,  to  a  clear  acceptance  of  such  transfer,  and  an  adoption 
of  the  possession  thus  virtually  delivered  to  them.  That  although,  in  general,  a 
factor's  lien  upon  the  goods  of  his  principal  only  attaches  upon  the  goods 
when  the  factor  has  got  the  actual  possession  of  them ;  yet,  by  a  par- 
ticular course  of  dealing,  or  by  a  special  agreement  between  the  factor  and  his  prin- 
cipal, he  may  acquire  a  lien  upon  his  principal's  effects  in  the  hands  of  a  third  person, 
and  before  any  actual  delivery  to  tJie  factor.  In  the  present  case,  the  jury  have 
found  a  particular  course  of  dealing,  as  well  as  special  agreement,  which  gives  the 
factors  a  lien  upon  the  goods  from  the  moment  they  were  shipped  ;  and  from  that 
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period,  their  title  to  indemnity  commenced,  and  could  not  be  defeated  by  any 
subsequent  insolvency. 

[56]  But  it  is  objected  that  the  acceptance  of  a  bill  of  exchange  is  not  pa3rment. 
Now,  although  that  observation  may  be  true  with  respect  to  its  raising  a  debt,  it 
is  not  so  with  regard  to  ita  supporting  a  claim  upon  specific  goods;  for,  though 
the  becoming  liable  to  advance  money  on  account  of  another  is  no  good  ground 
of  action  till  the  money  be  really  advanced;  yet  if  the  liability  be  incurred  upon 
the  faith  of  a  consignment,  the  consignor  cannot  in  justice  be  permitted  to  stop  the 
consignment,  unless  he  at  the  same  time  relieves  the  consignee  from  the  obligation 
entered  into  in  confidence  of  his  receiving  it.  It  is  not  sufficient,  in  order  to 
support  a  right  of  stoppage  in  tramitit,  to  shew  that  the  consignor  may  not  per- 
haps in  the  event  be  fully  paid  for  his  goods ;  but  it  must  appear  that  the  consignee 
lias  not,  upon  the  faith  of  iJieir  being  consigned  to  him,  taken  any  step  to  his  own 
prejudice  for  the  benefit  of  and  at  the  request  of  the  consignor ;  yet  this  was 
certainly  the  case  in  the  present  instance;  for  if  the  goods  in  question  be  taken 
from  Sandeman  and  Graham,  their  estate  will  be  left  exposed  to  the  payment 
of  the  amount  of  the  bills  accepted,  without  a  possibility  of  redress  or  right  of 
action  against  any  person  but  Stoin,  who,  by  the  sequestration  in  Scotland,  is 
stript  of  all  his  property.  That  the  payment  of  the  six  guineas  for  the  freight, 
which  was  made  by  Sandeman  and  Graham  some  time  before  their  bankruptcy, 
vested  the  whole  of  the  cargo  in  them,  and  amounted  to  an  actual  ddlivery  of  the 
cargo,  so  as  to  give  them  upon  the  general  rule  of  law,  as  factors,  a  lien  on  the 
cargo  as  goods  in  their  possession,  for  their  general  balance,  and  for  an  indemnity 
against  their  acceptances. 

On  the  other  side  it  was  contended  (F.  Bower,  H.  Russell),  that  the  cargo  was  not 
in  fact  consigned  to  the  bankrupts  Sandeman  and  Graham,  but  to  tibe  order  of 
John  Stein,  who  had  not  indorsed  the  bill  of  lading,  and  who  might  have  indorsed 
it  to  any  body  else.  That  even  if  the  cargo  had  been  r^ularly  consigned  to  Sande- 
man and  Graham,  tliey  having  become  insolvent,  it  was  competent  to  the  consignor 
John  Stein,  or  his  representatives,  to  stop  it  at  any  time  before  it  absolutely  came 
into  their  posB«>E6ion,  and  this  cargo  never  did  come  into  the  possession  of  Sande- 
man and  Graham.  That  the  bankrupte  Sandeman  and  Graham  having  accepted 
bills  drawn  on  them  under  the  circumstances  found  by  the  verdict,  gave  them  no 
title  to  the  cargo ;  for  those  acceptances  only  constituted  a  liability  to  pay,  and  did 
not  amount  to  payment,  and  by  their  having  stopped  payment  before  the  cargo 
was  delivered,  it  was  clear  that  these  acceptances  would  not  be  paid,  and  that  the 
consignor  John  Stein,  as  the  drawer,  or  his  estate,  would  be  liable  to  the  payment  of 
these  bills.  That  the  assignees  of  Sandeman  and  Graham  could  not  have  any  othar 
legal  title  to  the  cargo  against  the  trustee  of  John  Stein's  insolvent  estate,  than 
they  would  have  had  against  John  Stein  if  he  had  remained  solvent;  in  which  last 
case  he  could  not  have  been  compelled  to  part  with  his  goods  to  bankrupte,  and 
to  receive  a  dividend  only  on  the  amount  of  them,  whilst  he  would  himself  be  liable 
to  pay  the  bills  which  he  had  drawn  on  San-[57]-deman  and  Graham  in  respect 
of  these  goods ;  and  that  Sandeman  and  Graham  had  no  claim  to  the  cargo  by  way 
of  lien,  as  factors,  because  there  can  be  no  lien  without  possession. 

After  hearing  counsel  on  this  writ  of  error,  the  following  question  was  put  to 
the  Judges :  "  \\^ether  the  money  received  by  tiie  produce  of  the  cargo  of  the  Ceres 
in  the  special  verdict  mentioned,  was  upon  the  matter  had  and  received  to  the 
use  of  the  plaintiff  t "  And  the  lord  chief  baron  having  delivered  the  unanimous 
opinion  of  the  judges  in  the  negative,  it  was  thereupon  obdbrbd  and  adjtjdgbd, 
thiat  the  judgment  of  the  court  of  King's  Bench  should  be  affirmed;  and  that  ihe 
record  should  be  remitted,  ete.     (MS.  Jour,  sub  anno  1790.  p.  51.) 
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Case  3. — ^William  Nowell  Lickbabrow,  and  another, — Plaintiffs ;  Edwabd 
Mason,  and  others, — DefeTtda-nts  (in  Error)  [14th  June  1793]. 

[MeVs  Dig.  IT.  700 ;  xii.  608 ;  xiii.  343,  360,  568.  In  addition  to  references  noted 
above,  see  also  5  T.R.  683 ;  6  T.R;  131 ;  2  H.Bl.  211 ;  6  East  20;  1  R.R.  425 ;  1 
Sm.L.C.  10th  Ed.  674;  RuL  Cas.  iy.  766.  See  Arnold  v.  Cheque  Bank,  1876, 
1  C.P.D.  587;  Olyn  v.  Eiut  and  West  India  Dock  Co.,  1880-2,  5  Q.B.D.  134;  6 
Q.B.D.  480 ;  7  A.C.  602  ;  Sewell  v.  Burdiek,  1884,  10  A.C.  74 ;  Kemp  v.  Canavan, 
1863,  15  I.R.C.L.  216;  Sale  of  Goods  Act  1893  (66  and  67  Vict.  c.  71)  ss.  39  (1), 
44,  45,  46  (2),  48.] 

**  The  (Consignor  may  stop  goods  in  transitu,  before  they  get  into  the 
hands  of  the  Consignee,  in  case  of  the  insolvency  of  the  Consignee:  but  if 
the  Consignee  assign  the  bills  of  lading  to  a  third  person,  for  a  valuable  con- 
sideration, the  right  of  the  Consignor  as  against  such  assignee  is  divested. 

There  is  no  distinction  between  a  Bill-of-lading  indorsed  in  blank  and  an 

indorsement  to  a  particular  person. 

JuDQMBNT  of  The  Exchequer  Chamber  (reversing  judgment  of  K.  B.) 

BBVEBSBD. 

The  report  of  this  case,  as  originally  argued  in  E.  B.  is  given  in  2  Term 
Rep.  63.  Lord  Mansfield  was  not  present ;  but  the  judgment  given  by  BuUer 
J.  went  very  fully  into  the  whole  merits  of  the  question.  He  particularly 
remarked  on  the  circumstance  of  there  being  four  bills  of  lading ;  as  accord- 
ing to  the  common  course  of  merchants  there  are  usually  only  three.  This 
did  not  influence  the  judgment;  but  it  was  suggested  by  Mr.  J.  Buller  that 
in  cases  of  instruments,  partly  written  and  partly  printed,  such  a  variation 
from  custom  might  lead  to  fraud. 

The  judgment  in  the  Exchequer  Chamber,  as  delivered  by  Lord  Lough- 
borough at  considerable  length,  is  reported  in  1  H.  Black.  Rep.  357 ;  and  in 
the  notes  there,  are  the  cases  of  Fearon  v.  Bowers,  at  Guildhall,  1753,  before 
Lee  C.  J.,  and  Assignees  of  Burghall  v.  Howard,  before  Ld.  Mansfield,  at 
Guildhall,  Hil.  32  Geo.  2.  both  which  cases  (particularly  the  former)  were  in 
point,  in  favour-  of  the  defendants. 

See  further  on  this  question  of  stopping  goods  in  transitu,  Salomons  v. 
Nissen,  2  Term  Rep.  674.  and  Ellis  v.  Hunt,  3  Term  Rep.  465.** 

2  Term  Rep.  63.  1  H.  Black.  Rep.  357. 

The  plaintiffs  in  error,  in  Easter  term  1787,  commenced  an  action  in  trover  in 
the  court  of  King's-Bench,  by  bill  against  the  defendants  in  error,  and  therein 
declared  that  they  were  possessed  of  21  lasts,  and  29  and  a  fourth  sacks  of  horse 
beans,  20  lasts  34  sacks  of  pigeon  beans,  ^00  faggots,  130  matts,  12  deals,  2 
ttencheons,  and  2  laths ;  which  said  goods  and  merchandises  afterwards  came  to  the 
hands  of  the  defendants  in  error,  and  that  they  had  refused  to  deliver  the  said  goods 
to  the  plaintiffs  in  error,  and  had  converted  the  same  to  tiheir  own  use ;  to  which  said 
[58]  action  the  defendants  in  error  pleaded  not  guilty;  and  issue  being  joined 
tikereon,  the  cause  afterwards,  at  the  sitting  after  Easter  term  1787,  came  on  to  be 
tried  at  Guildhall,  London,  before  a  special  jury  of  merchants,  when  the  defendants 
in  error  demurred  to  the  evidence  given  on  the  part  of  the  plaintiffs  in  error  to 
support  the  saLd  issue,  and  the  plaintiffs  in  error  joined  in  that)  demurrer,  the 
record  of  which  evidence,  demurrer,  and  joinder  in  demurrer,  are  as  follows; 
to  wit* : 

*  The  short  state  of  the  facts  is  as  follows: — Turing  and  Son,  merchants,  at 
Middleburgh  in  Zealand,  on  the  22d  July  1786,  shipped  tihe  goods  in  question,  on 
board  the  Endeavour,  for  Liverpool,  by  lie  order  and  directions,  and  on  the  account 
of  Freonan  of  Rotterdam.  Holmes,  as  master  of  the  ship,  signed  four  several  bills 
of  lading  for  the  goods  under  order  or  to  assigns ;  two  of  which  were  indorsed  by 
Turing  and  Son  in  blank,  and  sent  on  the  22d  July  1786,  by  them,  together  with  an 
invoice  of  the  goods,  to  Freeman,  who  afterwards  received  them ;  another  of  the  bills 
of  lading  was  retained  by  Turing  and  Son,  and  the  remaining  one  was  kept  by 
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"  Afterwards,  on  tlie  day  and  in  the  year,  and  at  the  place  within  mentioned, 
before  the  Hon.  Francis  BuUer,  the  justice  within  written,  etc.  stating  the  calling 
and  swearing  of  tiie  jury  in  the  usual  manner;  and  the  said  William  Nowell  and 
Ralph,  to  prove  and  maintain  the  issue  within  joined  on  their  part  and  behalf, 
alleged  and  shewed  in  evidence  to  the  jury  aforesaid,  that  on  the  22d  day  of  July, 
in  tibe  year  of  our  Lord  1786,  certain  persons  carrying  on  trade  and  commerce  in  iita 
name,  stile,  and  firm,  of  James  Turing  and  Son,  at  Middleburgh,  in  the  province  of 
Zealand,  did  there  ship  the  said  goods  and  merchandizes  within  mentioned  on  board 
a  certain  ship  called  the  Endeavour,  whereof  was  then  master  James  Holmes,  for 
Liverpool,  in  the  county  of  Lancaster,  by  the  order  and  directions,  and  on  the 
account  of  one  James  Freeman,  then  of  Rotterdam,  in  Holland,  merchant.  That  tixo 
said  James  Holmes,  as  master  of  the  said  ship,  by  one  William  Rudolph, 
then  signed  four  several  bills  of  lading  for  tha  said  goods  and  mer- 
chandize, of  the  following  te-[59]-nor  and  effect;  (that  is  to  say,^  'Shipped 
by  the  grace  of  God,  in  good  order  and  well-conditioned,  by  Jamee  Turing 
and  Son,  in  and  upon  tiie  good  ship  called  the  Endecuooiur,  whereof  is  master,  under 
God  for  this  voyage,  Jamee  Holmes,  and  now  riding  at  anchor  in  the  harbour  of 
Middleburgh,  and  by  God's  grace  bound  for  Liverpool ;  to  say,  21  lasts,  29  and  a 
fourth  sacks  horse  beans,  20  lasts  34  sacks  pigeon  beans,  togetlier  with  200  faggots, 
130  matte,  12  deals,  2  stencheons,  and  2  laths  for  dunnage,  and  being  marked  and 
numbered  as  in  tlie  margin,  and  are  to  be  delivered  in  the  like  good  order  and  well- 
conditioned,  at  the  aforesaid  port  of  Liverpool,  (the  dangers  of  the  seae  only 
excepted,)  unto  order  or  to  assigns,  he  or  they  paying  freight  for  the  said  goods  358. 
sterling  per  last,  with  ten  per  cent,  primage,  and  Is.  sterling  per  last  hat  money,  to 
be  discharged  in  fourteen  days,  and  if  longer  detained,  to  be  paid  two  guineas  a 
day  in  name  of  demurrage,  with  primage  and  average  accustomed.  In  witnees 
whereof,  the  master  or  purser  of  the  said  ship  hath  affirmed  to  four  bills  of  lading,  all 
of  this  tenor  and  date,  the  one  of  which  four  bills  of  lading  been  accomplished,  the 
other  three  to  stand  void,  and  so  Giod  send  the  good  ship  to  her  deeired  port  in 
safety,  Amen.  Dated  in  Middleburgh,  22d  July  1786.'  Quantity  unknown,  which 
the  said  Edward  Mason,  Cornelius  Bourne,  and  John  Pilkington,  by  their  counsel, 
admitted  to  be  true.  And  the  said  William  Nowell  and  Ralph,  by  their  counsel, 
further  shewed  in  evidence  to  the  jury  aforesaid,  that  two  of  the  said  bills  of  lading 
were  afterwards  indorsed  by  the  said  James  Turing  and  Son,  in  blank,  (that  is  to 


Holmes.  On  the  25th  July  1786,  Turing  and  Son  drew  four  several  bills  of 
exchange  upon  Freeman,  amounting  in  tlie  whole  to  £477  in  respect  of  the  price  of 
the  goods,  which  were  afterwards  accepted  by  Freeman.  On  the  25th  July  1786, 
Freeman  sent  to  the  plaintiffs  the  two  bills  of  lading  so  indorsed,  together  with  the 
invoice,  in  order  that  the  goods  might  be  taken  possession  of,  and  sold  by  them  on 
Freeman's  acccount;  and  on  the  same  day  Freeman  drew  three  sets  of  bills  of 
exchange  to  the  amount  of  £520  on  the  plaintiffs,  who  accepted,  and  afterwards  duly 
paid  them.  The  plaintiffs  are  creditors  of  Freeman  to  tlie  amount  of  £542.  On 
the  15th  August  1786,  and  before  the  four  bills  of  exchange,  drawn  by  Turing  and 
Son  on  Freeman,  became  due.  Freeman  became  a  bankrupt:  those  bills  wera 
regularly  protested,  and  Turing  and  Son  were  afterw.ards  obliged  as  drawers,  to  take 
them  up  and  pay  them.  The  price  of  the  goods  so  shipped  by  Turing  and  Son  is 
wholly  unpaid.  Turing  and  Son  hearing  of  Freeman's  bankruptcy,  on  the  2l8t 
August  1786,  indorsed  the  bill  of  lading,  so  retained  by  them,  to  the  defendants, 
and  transmitted  it  to  them  with  an  invoice  of  the  goods ;  authorising  them  to  obtain 
possession  of  the  goods  on  account  of  and  for  the  use  and  benefit  of  Turing  and  Son, 
which  the  defendants  received  on  the  28th  August  1786.  On  the  arrival  of  the 
vessel  with  the  goods  at  Liverpool  on  the  28th  August  1 786,  the  defendants  applied 
to  Holmes  for  the  goods,  producing  the  bill  of  lading,  who  thereupon  delivered  tiiem, 
and  the  defendants  took  possession  of  them  for  and  on  account  of,  and  to  and  for 
the  use  and  benefit  of,  Turing  and  Son.  The  defendants  sold  the  goods  on  the 
account  of  Turing  and  Son,  the  proceeds  whereof  amounted  to  £557,  etc.  Before 
the  bringing  of  this  action,  the  plaintiffs  demanded  the  goods  of  the  defendants, 
and  tendered  to  them  the  freight  and  charges;  but  neither  the  plaintiffs  or  Freeman 
have  paid,  or  offered  to  pay,  the  defendants  for  the  goods.  To  this  evidence  the 
defendants  demurred ;  and  the  plaintiffs  joined  in  demurrer. 
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say),  in  the  ^ords  following, '  James  Turing  and  Son ; '  and  that  on  the  said  22d 
day  of  July,  in  the  said  year  of  our  Lord  1786,  the  said  two  bills  of  lading  so 
indorsed  were  transmitted  and  sent  by  the  said  James  Turing  and  Son  to  the  said 
James  Freeman,  at  Rotterdam  together  with  an  invoice  of  the  said  goods  and 
merchandize  within  mentioned,  and  were  there  duly  received  by  the  said  James 
Freeman ;  that  the  said  James  Turing  and  Son  retained  another  of  the  said  four 
bills  of  lading  so  signed  as  aforesaid,  in  their  custody  and  possession,  and  that  the 
r«naining  one  of  the  said  four  bills  of  lading  was  kept  by  the  said  James  Holmes, 
as  master  of  the  said  ship,  which  the  said  Edward,  Cornelius,  and  John,  by  their 
counsel,  also  admitted  to  be  truei  And  the  said  William  Nowell  and  Ralph,  by  their 
oounsd,  also  alledged,  and  further  shewed  in  evidence  to  the  jury  aforesaid,  that 
after  the  said  goods  and  merchandizes  were  so  shipped  by  the  said  James  Turing 
and  Son,  for  Liverpool  aforesaid  (that  is  to  say),  on  the  25th  day  of  July,  in  the 
said  year  of  our  Lord  1786,  the  said  Jamea  Turing  and  Son  drew  four  seiveral  bills 
of  exchange,  bearing  date  respectively  the  same  day  and  year  last  aforesaid,  upon 
the  said  James  Freeman,  for  several  sums  of  money,  amou9ting  in  the  whole  to  the 
gum  of  5250  guilders,  Holland  currency,  being  of  the  value  of  £477  of  lawful  money 
of  [60]  Great  Britain,  for  and  in  respect  of  the  price  of  the  said  goods  and 
merchandizes  within  mentioned,  so  as  aforesaid  shipped  by  the  said  James  Turing 
and  Son,  at  and  by  the  request  and  direction  of  the  said  James  Freeman ;  and  that 
the  said  four  bills  of  exchange  so  drawn  as  aforesaid,  were  afterwards  duly 
accepted  by  the  said  James  Freeman  at  Rotterdam  aforesaid,  which  the  said  Edward, 
Cornelius,  and  John,  by  their  counsel,  also  admitted  to  be  true. 

"  And  the  said  William  Nowell  and  Ralph,  l^  their  counsel,  also  alledged  and 
shewed  in  evidence  to  the  jury  aforesaid,  that  tJie  said  James  Freeman,  on  the  25th 
day  of  July,  in  the  said  year  of  our  Lord  1786,  transmitted  and  sent  to  the  said 
William  Nowell  and  Ralph,  at  Liverpool  aforesaid,  tilie  said  two  bills  of  lading 
80  indorsed  as  aforesaid,  and  so  as  aforesaid  received  by  him  from  the  said  James 
Turing  and  Son,  together  with  the  said  invoice  of  the  said  goods  and  merchandizes 
within  mentioned,  in  the  same  state  in  which  he  tlie  said  James  Freeman  received 
Ihem  from  the  said  James  Turing  and  Son,  in  order  that  the  said  goods  and  mer- 
chandizes might  upon  their  arrival  at  Liverpool  be  taken  possession  of  and  sold  by 
the  said  William  NoweU  and  Ralph,  on  his  tlie  said  James  Freeman's  account^  and 
that  the  said  James  Freeman,  on  the  same  day  and  year  last  aforesaid,  drew  upon 
the  said  William  Nowell  and  Ralph,  three  sets  of  bills  of  exchange,  bearing  date  the 
same  day  and  year  last  aforesaid,  to  the  amount  of  £520  of  lawful  money  of  Great 
Britain ;  and  tihat  the  said  William  Nowell  and  Ralph  afterwards  accepted  the  said 
last-mentioned  bills  of  exchange,  and  the  same  have  been  duly  peid  by  tiieai  tlie  said 
William  Nowell  and  Ralph,  and  that  the  said  William  Nowell  and  Ralph  are  at  this 
day  creditors  of  the  said  James  Freeman,  to  the  amount  of  £542  16s.  6d.  which  the 
said  Edward,  Cornelius,  and  John,  by  their  counsel,  also  admitted  to  be  true. 

"  And  the  said  William  Nowell  and  Ralph,  by  their  counsel,  also  alledged  and 
shewed  to  the  jury  aforesaid,  that  on  or  before  the  16th  day  of  August,  in  the  year 
of  our  Lord  1786,  and  before  the  said  four  bills  of  exchange  so  as  aforesaid  drawn 
by  the  said  James  Turing  and  Son  upon  the  said  James  Freeman,  for  and  in  respect 
of  the  price  of  the  said  goods  and  merchandizes  so  shipped  by  them  as  aforesaid, 
or  eitiier  of  them,  became  due  and  payable,  the  same  James  Freeman  became  a 
bankrupt,  and  absconded  and  concealed  himself,  and  all  the  said  last-mentioned 
bills  of  exchange  were  duly  and  regularly  protested,  for  the  non-payment  thereof  by 
the  said  James  Freeman,  and  the  said  James  Turing  and  Son  have  since  been  com- 
piled and  obliged  as  drawers  of  the  said  bills  of  exchange,  to  take  up  and  pay  the 
same;  and  that  the  price  of  the  said  goods  and  merchandizes  so  shipped  by  them  as 
aforesaid,  is  now  due  and  owing  to  the  said  James  Turing  and  Son,  and  is  wholly 
unpaid  and  unsatisfied,  which  t£e  [61]  said  Edward,  Cornelius,  and  John,  by  their 
counsel,  also  admitted  to  be  true. 

"  And  the  said  William  Nowell  and  Ralph,  by  their  counsel,  alledged  and  shewed 
in  evidence  to  the  jury  aforesaid,  tliat  the  said  James  Turing  and  Son  having 
received  advice  of  the  said  James  Freeman  so  being  become  a  bankrupt  and  in- 
solvent on  the  21  si  day  of  August,  in  the  year  of  our  Lord  1-786,  indorsed  the  said 
bill  of  lading  so  as  aforesaid  retained  by  them  in  their  custody  and  possession, 
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to  the  said  Edward,  Cornelius,  and  John,  in  the  words  and  figures  following  (that 
is  to  saj) ;  '  Deliver  tiie  within  contents  to  Mess.  Mason  and  Bourne,  and  Mr.  John 
Pilkington  (jointly  and  sererally),  and  to  their  order,  and  to  no  other — James 
Turing  and  Son :  "  and  that  the  said  James  Turing  and  Son,  on  the  same  day  and 
year  last  aforesaid,  transmitted  and  sent  the  said  bill  of  lading  last  mentioned,  so 
indorsed  as  aforesaid,  to  the  said  Edward,  ComeliuB,  and  John,  together  with  an 
invoice  of  the  said  goods  and  merchandizes,  and  a  power  of  attorney,  bearing  date 
the  same  day  and  year  last  aforesaid,  signed  by  the  said  James  Turing  and  Son, 
whereby  the  said  James  Turing  and  Son  impowered  and  authorized  the  said 
Edward,  Cornelius,  and  John,  to  obtain  possession  of  the  eaid  goods  and  merchan- 
dizes within  mentioned,  for  and  on  tlie  account  of  them  the  said  James  Turing  and 
Son,  and  for  their  use  and  benefit ;  and  that  the  said  Edward,  Cornelius,  and  John, 
duly  received  the  same  on  the  28th  day  of  August,  in  the  said  year  of  our  Lord 
1786,  at  Liverpool  aforesaid,  which  the  said  Edward,  Cornelius,  and  John,  by  their 
counsel,  also  admitted  to  be  true. 

"  And  tiie  said  William  Nowell  and  Ralph,  by  their  counsel,  alledged  and  shewed 
in  evidence  to  the  jury  aforesaid,  that  the  said  riiip  called  the  Endeavour,  whereof 
was  master  the  said  James  Holmes,  on  the  1  Ith  day  of  August,  in  the  year  of  our 
Lord  1786,  wiUi  tJie  said  goods  and  merchandize  on  board  the  same,  set  sail  and 
departed  from  Middleburg  aforesaid ;  and  afterwards  (that  is  to  say),  on  the  28th 
day  of  August,  in  the  year  of  our  Lord  1786,  arrived  with  the  said  goods  and  mer- 
chandize on  board  the  same  at  Liverpool  aforesaid :  that  thereupon  the  said  Edward, 
Cornelius,  and  John,  for  and  on  the  account  of  the  said  James  Turing  and  Son, 
then  and  there  applied  to  the  said  James  Holmes,  as  being  master  of  the  said  ship, 
for  the  delivery  of  the  said  goods  and  merchandize  to  them,  and  then  and  there 
produced  and  shewed  to  the  said  James  Holmes,  the  said  last-mentioned  bill  of 
lading  so  indorsed  as  aforesaid,  and  the  said  power  of  attorney.  That  thereupon 
the  said  James  Holmes  did  deliver  the  said  goods  and  merchandizes  to  the  said 
Edward,  Cornelius,  and  John ;  and  the  said  Edward,  Cornelius,  and  John  took 
possession  of  the  said  goods  and  merchandize  by  virtue  of  the  said  last-mentioned 
biU  of  lading  and  the  said  power  of  attorney,  for  and  on  the  account  of,  and  to 
and  for  the  use  and  benefit  of  the  said  James  Turing  and  Son. 

[62]  "  That  they  tlie  said  Edward,  Cornelius,  and  John,  have  since  sold  and 
disposed  of  the  said  goods  and  merchandizes  by  the  directions,  and  for  and  on  the 
account,  and  to  and  for  the  use  and  benefit  of  the  said  James  Turing  and  Son,  and 
that  the  proceeds  thereof  amount  to  the  sum  of  £657  lis.  8d.  of  lawful  money 
of  Great  Britain,  which  the  said  Edward,  Cornelius,  and  John,  by  their  counsel, 
also  admitted  to  be  true. 

"  And  the  said  William  Nowell  and  Ralph,  by  their  counsel,  also  alledged  and 
shewed  in  evidence  to  the  jury  aforesaid,  that  before  the  exhibiting  of  the  bill 
of  tlie  said  WDliam  Nowell  and  Ralph,  i^ainst  the  said  Edward,  Cornelius,  and 
John,  they  the  said  William  Nowell  and  Ralph  demanded  the  said  goods  and  mer- 
chandize of  the  said  Edward,  Cornelius,  and  John,  and  tendered  to  the  said  Edward, 
Cornelius,  and  John,  the  freight  and  charges  so  incurred  by  them  in  respect  thereof, 
and  that  neitJ-iPr  the  said  William  Nowell  or  RiJph,  or  the  said  James  Freeman, 
have  paid,  or  offered  to  pay,  to  the  said  Edward,  Cornelius,  and  John,  or  either 
of  tiiem,  or  to  the  said  James  Turing  and  Son,  or  either  of  them,  for  the  said 
goods  and  merchandizes,  or  any  sum  of  money  on  account  or  in  respect  tliereof , 
other  than  and  except  the  said  freight  and  charges  so  incurred  by  the  said  Edward, 
Cornelius,  and  John,  which  the  said  Edward,  Cornelius,  and  John,  by  their  counsel, 
also  admitted  to  be  true ;  whereupon  the  said  defendants  in  error,  by  their  counsel, 
demurred  to  the  evidence  aforesaid,  above  shewn  to  the  jurors ;  and  the  plaintiffs  in 
error  joined  in  demurrer,  and  the  jury  assessed  contingent  damages  to  the  said 
plaintiffs  in  error,  to  the  sum  of  £542  16s.  6d.  besides  costs." 

The  court  of  King's  Bench  afterwards  in  Michaelmas  term  1787,  having  heard 
the  demwrrer  to  evidence  solemnly  argued  twice  by  the  counsel  on  both  sides,  gave 
judgment  for  the  plaintiffs  in  error  to  recover  their  damages,  amounting  to  the 
sum  of  £bii  168.  6d.  and  also  £69  13s.  6d.  costs,  amounting  in  the  whole  to 
£614  lOs.  But  the  said  defendants  in  error  brought  a  writ  of  error  to  reverse 
the  above  judgment,  returnable  in  the  Exchequer  Chamber,  and  assigned  errors 
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therein,  and  the  plaintiffs  in  error  joined.  The  case  was  argued  in  the  Exchequer 
Chamber,  before  the  judges  of  the  court  of  Common  Pleas,  and  barons  of  the  Ex- 
chequer, and  the  said  judgment  of  the  court  of  King's  Bench  was,  by  the  said  court 
of  Exechequer  Chamber,  in  Hilary  term  1790,  reversed. 

The  plaintiffs  in  error  then  brought  the  present  writ  of  error  in  parliament,, 
and  assigned  errors,  praying  a  reversal  of  the  judgment  of  the  said  court  of  Ex- 
chequer Chamber. 

On  this  writ  of  error  the  counsel  for  the  plaintiffs  (E.  Bearcroft,  G.  Wood)  went 
into  Tery  long  arguments. — They  set  out  with  admitting  the  general  right  of  the 
Tender  to  stop  the  goods  in  transitu,  in  case  of  the  [63]  insolvency  of  the  vendee, 
if  the  price  of  the  goods  is  unpaid,  and  there  has  been  no  l^al  ta-ansfer  of  property 
by  the  vendee  before  the  seizure;  but  they  inisted  that  the  right  to  stop  goods  in 
trantitu  exists  only  as  between  the  vendor  and  vendee,  and  that  it  ceases  where  the 
interest  of  a  third  person  is  concerned;  and  that  the  vendee,  who  is  posBeesed  of 
a  bill  of  lading,  like  that  stated  upon  the  record  in  this  cause,  which  is  made  de- 
liverable to  order  or  assignt,  and  indorsed  in  blank,  by  and  in  tlie  firm  of  the 
vendor*,  and  delivered  by  the  vendors  to  the  vendee  so  indorsed,  acquires  a  legal 
title  to  the  goods  contained  in  such  bill  of  lading ;  which  title  he  may  transfer  to  any 
third  person  for  a  valuable  consideration,  and  without  fraud,  or  notice  on  the  part 
of  such  transfer,  that  the  price  of  the  goods  is  unpaid,  and  that  such  transfer  divests 
the  vendor  of  his  right  to  stop  in  transits.  To  support  this  position,  they  relied 
upon  the  cases  of  Evan*  v.  Martlett,  1  Lord  Raymond,  271.  Wright  v.  Campbell,  4 
Borr.  2046.  and  Caldwell  v..  Ball,  1  Term  Reports,  205,  which  have  decided  the  point. 

A  bill  of  lading  may  be  so  framed  by  the  shipper  of  goods  as  to  avoid  all  risk ; 
he  may  make  them  deliverable  to  the  vendee  onl]/,  in  which  case  his  own  right  to 
seize  in  transitu  will  in  every  event  remain,  or  what  would  still  be  more  fair  and 
equally  void  of  all  danger,  he  may  state  upon  the  bill  of  lading  the  account  and 
credit  upon  which  the  goods  specified  in  the  bill  of  lading  were  sold,  and  whoever 
afterwards  gives  credit  to  the  bill  of  lading  would  do  it  subject  to  those  rights  which 
were  disclosed  by  the  bill ;  for  if  the  assignee  of  the  vendee  has  notice  at  the  time 
of  the  transfer  of  the  bill  of  lading  that  the  price  of  the  goods  is  unpaid,  the 
plaintiffs  in  error  admit  that  if  the  vendor  seizes  the  goods  in  transitu  he  may  hold 
them  even  against  the  assignee  of  the  vendee,  until  his  debt  is  paid,  because  it  was 
fraudulent  in  the  assignee  of  the  vendee  to  attempt  to  get  goods  into  his  hands 
which  he  knew  had  not  been  paid  for.  On  the  other  hand,  if  the  vendor  makes 
the  bill  of  lading  deliverable  to  order  or  assigns,  and  afterwards  indorses  the  bill 
with  his  own  name,  as  Turing  and  Son,  the  original  shippers  of  the  goods  in 
question,  did,  he  gives  the  vendee  an  authority  to  part  with  the  goods  at  any  time; 
and  if  a  loss  happens,  it  is  not  competent  to  the  vendor  to  complain  of  what  it 
was  in  his  power  to  have  prevented,  if  he  had  used  due  caution  in  drawing  up  the 
bin  of  lading. 

It  is  not  necessary  to  say  what  would  be  the  effect  of  a  bill  of  lading  made 
deliverable  to  order  or  assigns,  but  not  indorsed  by  the  vendors,  or  whether  such 
a  bill  of  lading  would  by  the  delivery  give  title  to  the  holder  thereof,  so  as  to  divest 
the  vendor  of  the  right  to  seize  in  transitu;  but  they,  Turing  and  Son,  by  having 
actually  indorsed  the  bill  of  lading  in  thiis  cause  with  tb^ir  own  names,  have 
thereby  made  it  negociable  for  the  purpose  of  giving  a  good  title  to  the  goods  to  a 
bond  fide  purchaser  against  themselves,  and  have  narrowed  their  right  to  seize  in 
transit. 

[64]  The  ri^t  of  the  vendee  under  a  bill  of  lading  differs  very  materially  from 
that  of  a  bailee ;  the  latteir  has  the  actual  possession  of  the  goods,  but  not  the  right 
of  property,  except  such  as  arises  from  a  lien  upon  tJiem  to  the  extent  of  his  de- 
mand; whereas  the  vendee  of  goods  consigned  by  a  bill  of  lading  has,  by  the 
delivery  of  the  bill  of  lading,  a  possession  which  is  tantamount  to  the  actual  posses- 
sion of  goods  at  land,  and  he  has  the  whole  interest  and  property  in  the  goods 
vested  in  him  by  the  bill  of  lading,  insomuch  that  in  an  action  of  trover,  which 
cannot  be  maintained  unless  the  plaintiff  has  property,  the  bill  of  lading  is 
evidence  of  tiie  vendee's  property  to  maintain  that  action  ;  and  the  c«we  of  Hihbert 
v.  Carter,  1  Term  Reports,  745.  establishes  the  position,  that  by  the  indorsement 
of  the  bill  of  lading,  the  property  is  so  ctMnpletely  transferred  to  the  indorsee, 
that  the  shipper  of  the  goods  has  no  longer  an  insurable  interest  in  them. 
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The  plaintifiq  in  error  have  acquired  tJieir  title  fairly  and  honestly,  and  have 
paid  a  very  large  sum  of  money,  amounting  to  upwards  of  £520,  upon  the  faith,  of 
the  bill  of  lading,  which  Turing  and  Son  put  into  the  hands  of  Freeman,  with  their 
indorsement  thereon.  By  that  act  they  enabled  Freeman  to  go  to  market  with  the 
.goods,  and  authorized  him  to  consider  the  goods  as  his  own }  Turing  and  Son 
trusted  to  Fre^nan's  personal  security,  by  taking  his  acceptances,  to  the  amount 
of  the  cargo;  but  the  plaintiffs  in  error  trusted  to  the  bill  of  lading,  which  con- 
veyed that  title  to  the  goods  which  Turing  and  Son  parted  with;  and  whenever 
it  becomee  a  question  which  of  two  innocent  persons  shall  suffer,  it  is  but  just  that 
the  man  who  has  given  credit,  and  who  had  issued  an  instrument  by  which  he  has 
enabled  another  to  gain  credit,  should  be  the  sufferer. 

The  question  considered  in  a  commercial  view,  is  of  great  magnitude  and  im- 
portance ;  for  if  it  should  be  established  as  a  rule  of  law,  that  the  vendor  of  goods 
may,  notwithstanding  he  has  delivered  a  biU  of  lading  to  the  vendee,  deliverable 
to  order  or  assigns,  regularly  indorsed  with  his  own  name,  seize  those  goods  in 
transitu,  and  defeat  the  right  of  a  bond  fide  purchasor  from  the  vendee,  it  will 
strike  deeply  at  the  very  root  of  commerce;  for  in  that  case  no  merchant  will  be 
able  to  raise  money  upon  a  cargo  of  goods  to  answer  the  necessary  exigencies  of 
trade,  until  the  actual  arrival  of  the  ship  at  the  port  of  destination ;  neither  can 
the  cargo  be  disposed  of  at  sea,  although  the  sale  might  be  extremely  advantageous 
to  the  vendee  by  the  rise  of  markets,  for  no  merchant  or  trader  would  buy  or  lend 
money  upon  a  commodity,  a  sure  title  to  which  cannot  be  made  out ;  the  consequence 
will  be,  that  the  greatest  merchant  in  London  has  no  resource  in  case  his  ship 
should  by  accident  be  kept  at  sea  to  a  period  beyond  the  time  limited  for  the 
payment  of  the  goods.  The  great  object  of  commerce  is  a  quick  and  speedy  sale  of 
goods ;  and  it  frequently  happens  that  a  merchant  disposes  of  his  cargo  by  means  of 
a  bill  of  lading,  to  a  very  great  advantage,  [66]  and  has  received  the  price  of  tike 
goods  before  the  ship  arrives  in  port,  and  the  merchant  is  thereby  not  only  relienred 
from  the  danger  of  temporary  incouveniencies,  but  is  likewise  enabled  to  extend 
his  capital,  and  to  enter  into  further  mercantile  concerns;  whereas  if  he  cannot 
transfer  the  goods  whilst  at  sea,  by  his  bill  of  lading,  he  may  be  ruined  before 
his  cargo  comes  to  hand ;  and  finally  the  indorsement  of  the  bill  of  lading  was  the 
defendant's  own  act,  which  gave  notice  to  all  the  world  that  the  property  in  the 
goods  was  absolutely  transferred  and  gone  from  the  shippers. 

On  the  other  side  it  was  strongly  but  unsuccessfully  contended  (T.  Erskine,  S. 
Shepherd),  that  the  defendants  in  error,  being  merely  the  agents  of  Turing  and 
Son,  (the  vendors  or  consignors  of  the  goods,)  and  having  taken  possession  of  them 
on  their  account,  and  for  their  benefit,  the  question  must  be  considered  as  between 
Turing  and  Son  and  the  plaintiffs  in  error.  That  a  consignor  of  goods,  sold  to  a 
vendee  who  becomes  insolvent  before  actual  delivery  to  him,  has  by  law  a  right  to 
stop  such  goods  in  transitu,  and  retain  possession  in  default  of  payment;  and  the 
transmission  of  a  bill  of  lading  by  the  consignor  to  such  vendee,  cannot  vest  in  the 
vendee  such  a  property  in  the  goods  as  to  devest  the  vendor's  right  so  to  stop  and 
retain  them. 

It  has  never  yet  been  decided  that  a  bill  of  lading  is  a  negotiable  instrument, 
but  merely  assignable,  and  therefore  an  indorsement  or  assignment  of  such  bill  of 
lading  cannot  convey  to  the  indorsee  or  assignee  thereof,  greater  rights  or  property 
in  the  goods  to  which  such  bill  relates,  than  the  original  possessor  or  indorser  of 
such  bill  had :  and  the  right  or  property  of  the  original  holder  or  consignee  of  the 
bill  in  the  goods  to  which  it  relates,  being  subject  to  the  right  of  the  vendor  to  stop 
such  goods  in  transitu,  it  follows  that  the  right  or  property  of  the  assignee  or  in- 
dorsee of  such  bill  of  lading,  must  also  be  subject  to  the  same  right.  Turing  and 
Son,  therefore,  never  having  received  value  for  the  goods  in  question,  and  Freeman, 
the  vendeck,  having  become  insolvent  before  the  actual  delivery  thereof  to  him,  the 
defendants  in  error,  as  the  agents  of  Turing  and  Son,  and  under  their  authority, 
had  a  right  to  take  possession  of  the  goods,  and  retain  them  against  Freeman  the 
vendee,  and  all  persons  claiming  under  him,  till  the  price  thereof  was  paid  to  Turing 
and  Son. 

After  hearing  the  counsel  on  this  writ  of  error,  the  following  question  was  put  to 
the  judges:  "  Whether  the  evidence  given  on  the  part  of  the  plaintiff,  and  confessed 
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by  tiie  demurrer  on  the  part  of  the  defendant,  be  sufficient  in  law  to  maintain  the 
plaintiff's  action!"  .And  the  judges  having  delivered  their  opinions  teriatim 
with  their  reasons  upon  the  said  question,  it  wa«  thereupon  ordbrbd  and  adjxtdgbd, 
that  the  judgment  given  in  the  Exchequer  Chamber,  reversing  a  judgment  of  the 
court  of  King's  Bench  given  for  the  plaintiff,  be  reversed :  and  it  was  further  or- 
dbrbd, that  the  court  of  King's  Bench  do  award  a  venire  faciat  de  novo,  and  pro- 
ceed according  to  law ;  and  that  the  record  be  remitted,  etc. 


FINE. 

[66]     Case  1. — Edward  Bourne  and  others, — Flaintiffs ;  Philip  Hunt, — 

Defendant  (in  Error)  [22nd  January  1703]. 

[A.  tenant  in  tail,  levied  a  fine  to  the  use  of  B.  for  the  life  of  B.  with  warranty ; 
and  afterwards  he  levied  another  to  the  u»e  of  himself  and  his  heirs,  with 
warranty ;  and  then  sold  the  lands  to  C.  and  his  heirs.  Held,  that  the  first 
fine  made  a  discontinuance,  but  only  during  the  life  of  B.  for  it  remains  no 
longer  a  discontinuance,  when  the  wrongful  estate  which  caused  it  is  gona; 
and  that  the  second  fine  did  not  enlarge  the  discontinuance,  because  tlie 
estate  raised  by  the  fine  returned  back  to  the  conusor,  and  by  consequence, 
the  warranty  annexed  to  it  was  extinguished.] 

**JuDGMBHT  of  C.  P.  (affirmed  in  K.  B.)  apfihmbd. 

The  points  determined  in  this  case  are  thus  stated  in  the  margin  of  Mr. 
Rose's  edition  of  Comyns's  Reports,  vol.  i.  p.  93.  "  Tenant  in  tail  of  lands  in 
ancient  demesne  levies  a  fine,  in  the  court  of  ancient  demesne,  for  three  lives 
with  warranty ;  levies  a  second  fine  with  warranty  to  the  use  of  himself  and 
his  heirs ;  and  then  bargains  and  sells  to  one  and  his  heire.  The  following 
points  were  determined :  Ist,  That  fines  may  be  levied  in  courts  of  ancient 
demesne.  2dly,  That  such  fines  are  no  bar  to  the  issue  in  tail ;  but  that  they 
work  a  discontinuance.  3dly,  That  the  discontinuance  determined  with  the 
three  lives,  and  that  the  second  fine  made  no  discontinuance.  4thly,  That  the 
issue  in  tail  have  20  years  to  make  their  entry  after  tlie  expiration  of  the 
lease  for  lives." — All  these  points  appear  to  be  established  by  the  affirmance 
of  the  judgments  in  the  House  of  Lords. 

The  tenure  of  ancient  demesne  being  a  species  of  privileged  villenage. 
the  tenants  thereof  could  not  sue  or  be  sued  for  their  lands  in  the  king's 
courts  of  common  law;  but  had  the  privilege  of  having  justice  administered 
to  them  in  tlie  court  of  the  manor  by  petit  writ  of  droit  close,  directed  to  the 
bailiffs  of  the  king's  manors,  or  to  the  lord  of  the  manor  whereof  the  lands 
were  hdd. — In  consequence  of  this  principle,  no  fine  could  be  levied  by  a 
tenant  in  ancient  demesne  in  the  Court  of  Common  Pleas ;  but  as  such  tenants 
were  allowed  to  commence  actions  in  the  court  of  the  manor,  they  were  also 
permitted  to  compound  their  suits,  by  which  means  fines  have  at  all  times 
been  levied  of  lands  held  in  ancient  demesne  upon  little  writs  of  riffkt  close 
in  the  court  of  the  manor. — The  reason  that  these  fines  work  a  discontinuance 
is,  because  the  freehold  is  recovered  in  the  action;  every  recoveror  being 
supposed  to  recover  a  fee-simple,  and  the  recovery  of  the  fee-simple  must  woik 
a  discontinuance. — Cruise  on  Fines,  ed.  1786.  pp.  93,  96. 

The  abridged  notes  in  2  Vin.  relate  to  ancient  demesne :  in  8  Vin.  to  dis- 
continuance.— In  13  Vin.  213.  c.  6,  it  is  stated  that  a  fine  levied  in  ancient 
demesne  has  all  the  effects  of  a  fine  levied  in  C.  B.  except  that  it  is  no  bar, 
which  is  only  by  force  of  stat.  4  H.  7.  c.  24. — In  the  same  vol.  p.  311.  c. 
4.  "  How  fines  shall  enure,"  the  effect  of  this  case  is  stated  in  the  words 
above  used  by  Mr.  Brown,  but  which  do  not  seem  to  include  the  whole  of  the 
points  determined. — In  15  Vin.  is  considered  only  the  point  of  limitation  of 
time,  as  to  the  entry  of  the  issue.** 
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1  Salk.  57.  244.  339.  422.  Viner,  voL  2.  p.  489.  oa.  4 :  p.  502.  c».  24  •  v<d.  8.  p.  527. 
ca.  32 :  vol.  13.  p.  213.  ca.  6  :  p.  215.  ca.  5 :  p.  218.  ca.  4 :  p.  233.  oa.  27 :  p.  234. 
ca.  4 :  p.  276.  ca.  7 :  p.  311.  ca.  4 :  p.  358.  ca.  1 :  vol.  15.  p.  114.  ca.  3.  **  3 
Salk.  34 :  Holt.  60.  265 :  1  Lutw.  770 :  1  CSom.  93.  123.** 

Thomas  Andrews,  being  seised  in  fee  of  lands  held  of  the  majior  of  Wormlow, 
in  the  county  of  Hereford,  which  is  aneUnt  demesne  of  the  crown ;  did,  on  the  14th 
of  February,  14  Jac.  1.  convey  the  same  to  trustees,  and  their  hears;  to  the  [67] 
use  of  himself,  and  Eleanor  his  wife  for  their  lives ;  remainder  to  the  use  of  Mary, 
the  daughter  of  the  said  Thomas  Andrews,  and  the  heirs  of  her  body  by  John  GwyUym, 
begotten,  and  to  be  begotten ;  remainder  to  the  use  of  tiie  heirs  of  the  body  of  tlie 
said  Mary;  remainder  to  the  heirs  of  the  body  of  Elizabeth  Tomkins;  anpther 
daughter  of  the  said  Thomas  Andrews ;  with  other  remainders  over ;  remainder  to 
the  right  heirs  of  Thomas  Andrews. 

Soon  after  making  this  settlement,  a  marriage  took  effect  between  the  said  John 
GwyUym  and  Mary  Andrews ;  and  there  was  issue  of  this  marriage,  Thomas  GwyUym, 
the  ddest  son. 

After  the  death  of  l^omas  Andrews  and  Eleanor  his  wife,  and  of  John  Gwyllym 
and  Mary  his  wife,  this  Thomas  GwyUym  entered,  and  was  seised  of  the  premises 
in  fee  tail ;  and,  on  the  29th  of  May  1646,  he,  and  Mabel  his  wife,  levied  a  fine  in 
the  court  of  ancient  demetne,  held  for  the  said  manor  of  Wormlow ;  and  thereby 
granted  the  lands  in  question  to  WiUiam  Nurse  and  Sarah  his  wife,  and  John 
Nurse  their  son,  for  the  term  of  their  lives,  and  the  life  of  the  longest  liver  of  thetm, 
under  the  yearly  rent  of  £%.  But  this  rent  was  not  the  ancient  rent,  nor  had  the 
lands  been  usutdly  demised ;  so  tiiat  the  lease  was  not  wtirranted  by  the  statute  32 
Hen.  8. 

The  lessees,  by  virtue  of  this  fine,  entered  and  enjoyed ;  and  Thomas  Gwyllym 
being  seised  of  the  revertion  of  the  premises,  he  and  his  wife,  on  the  2d  of  June,  24 
Car.  1.  levied  a  fine,  *ur  comtzani  de  droit,  etc.  of  these  lands,  in  the  said  court  of 
ancient  demesne,  to  the  use  of  himself  and  his  heirs;  and  by  a  deed  of  bargain  and 
sale  inrolled,  dated  the  1st  of  November  following,  he  conveiyed  the  same  lands  to 
Thomas  Paynes  &nd  ^i^  heirs;  and  by  another  deed,  dated  the  9th  of  November 
1649,  Thomas  GwyUym  released  aU  Ms  right,  title,  and  interest  in  the  premises, 
unto  the  said  Thomas  Payne  and  his  heirs. 

On  th.e  23d  of  June  1663,  Thomas  GwyUym  died;  leaving  issue  Thomas,  bis 
eldest  son  and  heir ;  who,  on  his  death,  left  issue  Richard  GwyUym. 

The  grantee  of  the  reversion,  and  his  descendants  respectively,  received  the 
reserved  rent  of  £6  until  the  17th  of  September  1693,  when  the  last  of  the  three 
lives  dropped ;  whereupon  the  said  Richard  Gwyllym  entered,  and  made  a  lease  of 
the  lands  to  the  defendant  Philip  Hunt;  who  soon  afterwards  brought  his  eject- 
ment against  the  present  plaintiffs,  who  claimed  under  John,  the  son  of  Thomas 
Payne,  the  grantee;  and,  after  a  special  verdict,  finding  the  above  facts,  had  been 
several  times  solemnly  argued  in  the  court  of  Common  Pleas,  judgment  was,  in 
Trinity  term  1700,  unanimously  given  for  the  lessor  of  the  plaintiff.  And  this 
judgment  was,  in  Trinity  term  1703,  afSrmed  by  the  court  of  King's  Bench,  on  a 
writ  of  error. 

But,  to  reverse  this  judgment,  and  the  affirmance  of  it,  a  writ  of  error  was 
brought  in  parliament;  and,  on  behalf  of  the  [68]  plaintiffs  in  error,  it  was  said 
(T.  Powys,  R.  Eyre),  that  there  were  three  questions  in  this  case ;  1st,  Whether  Ae 
first  fine,  levied  by  the  tenant  in  tail  in  ancient  demesne,  worked  a  discontinuance? 
for,  if  not,  then  the  plaintiff's  title  of  entry,  commencing  above  20  years  before, 
was  barred  by  the  statute  of  limitations.  2(1,  Whether  the  discontinuance,  if  any, 
determined  with  the  estate  for  three  lives,  granted  by  that  fine,  or  stiU  continued, 
to  bar  tiie  entry  of  the  issue  in  tail ;  either  %  means  of  that  fine,  or  the  second  fine 
with  warranty,  or  any  other  conveyance,  in  the  cause?  3d,  Whether,  as  the  plain- 
tiff had  lapsed  the  20  years,  given  him  by  the  statute  to  bring  his  formedon,  and 
so  was  barred  of  his  right  of  action,  he  was  not  also,  for  the  same  reason,  barred  of 
his  right  of  entry?  As  to  the  first  question,  it  waa  argued,  that  a  court  of  atntient 
demesne  has  no  power  to  take  a  fine,  being  disabled  by  the  Stat;  18  Ed.  1. 
which,  enacts,  "  That  no  fine  shall  be  levied,  without  writ  original,  and  tiiis  before 
the  justices  of  the  Common  Pleas,  or  m  eyre,  and  not  elsewhere;"  and  that  this 
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statute  being  penned  in  the  negativet  would  prevail  against  any  custom  pretended, 
or  even  found,  to  support  such  fines ;  and,  being  general,  would  destroy  the  power 
of  that  court,  to  take  a  fine  to  any  efiect  whatsoever.     But  if  such  a  court  could  take 
fines,  by  virtue  of  a  custom,  yet  that  this  particular  fine  was  not  levied  pursuant  to 
the  custom;  because  it  did  not  appear  to  be  founded  on  a  writ  of  right  close;  which 
writ  is  in  the  nature  of  a  commission,  authorising  the  lord  to  take  the  fine;  if 
therefore  the  court  had  no  jurisdiction  to  take  a  fine,  or  if  the  custom  of  the  manor 
was  not  pursued,  the  fine  was  consequently  void,  and  could  never  work  a  discon- 
tinuance.    That  the  reason  given  by  Lord  Coke,  1  Inst.  333.  why  any  fine  works  a 
discontinuance,  is,  that  it  is  a  feoffment  of  record ;  but  this  fine  could  not  be  said 
to  be  in  the  nature  of  such  a  feoffment,  because  levied  in  a  court  which  was  not  o 
court  of  record ;  and,  not  being  within  the  reason,  ought  not  to  be  within  the  rule, 
of  other  finee  of  record,  which  do  discontinue  estates;  and  if,  for  these  reasons, 
there  could  be  no  discontinuance,  the  consequence  was,  that  the  right  of  entry  of  the 
issue  in  tail  commenced  immediately  upon  the  death  of  the  tenant  in  tail;  which 
happened  in  1663,  above  20  years  before  the  issue  entered,  and  therefore  this  entry 
was  barred  by  the  statute  of  limitations.     As  to  the  second  question,  it  was  insisted, 
that  the  discontinuance,  if  any,  did  not  determine  with  the  estate  for  three  lives, 
but  still  continued  to  bar  the  entry  of  tiie  issue  in  tail,  by  the  common  law  ;  because 
a  fee  passed  by  the  first  fine  to  the  conuzee,  by  force  of  the  words  conuzant  de  droit, 
which  are  ever  intended  of  the  fee ;  the  words  right  and  fee  being  synonimous  terms, 
as  appears  from  1  Inst.  345,  b.  and  right  is  the  proper  term  of  art,  to  carry  the  fee 
in  the  acknowledgment  of  a  fine,  and  so  constantly  used;  and  if  the  fee  passes 
by  that  conveyance  or  act,  which  originally  causes  the  discontinuance,  that  discon- 
tinuance must  be  for  the  whole  fee ;  and,  on  this  [69]  account,  differs  from  all  the 
cases  in  Littleton,  sect  620,  1,  2.  where  the  first  grant  passed  only  an  estate  for 
life,  and  therefore  originally  made  a  discontinuance  for  that  life  ojaly.     But  if,  in 
this  case^  the  first  fine  alone  would  not  work  a  discontinu^ance  in  fee,  yet  the  second 
fine  and  'warranty  would,  in  order  that  Uie  warranty  might  be  preserved ;  and  which 
would  be  lost  and  void,  if  tlie  issue  miglit  enter,  for  then  the  conuzee  has  no  oppor- 
tunity of  making  use  of  it;  and,  for  this  reason,  in  Littleton,  sect.  601.  the  warranty 
is  held  to  be  a  discontinuance,  where  the  grant,  without  tlie  warranty,  would  l)e 
none ;  and  the  same  is  also  laid  down  in  divers  other  books,  in  parallel  cases.     And, 
as  to  tiie  third  question,  it  was  contended,  that  the  entry  of  the  lessor  of  the  plaintiff 
was  barred  by  daa  statute  of  limitations;  which  enacts,  "  That  no  person  shall  enter 
into  any  lands,  but  within  20  years  after  his  right  or  title  shall  first  descend  or 
accrue."     In  this  case,  the  first  right  or  title  that  descended,  was  a  right  of  action, 
viz.  to  a  formedon,  which  accrued  to  the  issue,  immediately  on  the  death  of  the 
tenant  in  tail,  which  happened  above  35  years  ago ;  and  the  issue,  having  n^lected 
for  above  20  years  to  sue  for  the  estate,  was  thereby  barred,  not  only  of  his  action, 
but  of  his  entry  also.     For  otherwise  a  man  might  enter  into  lands,  when  he  had 
no  way  by  law  to  recover  them,  having  lost  that  remedy  by  his  own  default ;  which 
would  be  absurd  and  inconvenient^  with  respect  to  purchasers,  and  the  disturbance 
of  long  possessors.     And  in  the  case  of  Saul  and  Clarke,  Jones,  208,  it  was  adjudged, 
where  tenant  in  tail  leased  for  life,  and  afterwards  granted  the  reversion  by  fine, 
and  died  without  issue,  and  he  in  reversion  did  not  bring  his  formedon  in  five 
years,  as  he  might;  that  he  could  not  enter  after  the  death  o^  the  lessee  for  life, 
though  then  the  discontinuance  determined  as  here;  because  the  reversioner  had 
but  one  right,  though  several  remedies,  and  having  pretermitted  the  first,  was  fore- 
closed of  the  second  by  the  statute. 

On  the  other  side,  it  was  Contended  (T.  Parker),  that  the  only  question  in  this 
case  was,  whether  the  lessor  of  the  plaintiff  might  lawfully  enter,  after  the  deter- 
mination of  the  estate  for  three  livee,  granted  by  the  first  fine;  for  it  was  not  pre- 
tended, that  a  fine  levied  in  a  court  of  ancient  demesne  would  bar  an  estate  tail  at 
this  day.  That  the  first  fine  made  a  discontinuance  of  the  estate,  and  took  away  the 
entry  of  the  issue  in  tail,  during  the  livee  of  the  lessees  only;  but  that  the  grant 
of  the  reversion,  by  the  second  fine,  did  not  make  a  discontinuance  in  fee;  and 
consequently,  when  the  last  life  dropped  in  September  1693,  the  discontinuance  was 
determined,  and  the  right  of  entry  revived ;  and  therefore  Richard  Gwyllym,  the 
issue  in  tail,  might  lawfully  enter,  and  was  not  barred  by  the  statute  of  limitations, 
his  right  not  accruing  till  1693. 
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After  hearing  counsel  on  this  writ  of  error,  it  was  obdbrbd  and  adjudobd,  that 
the  judgment  given  in  the  court  of  Common  Pleaa,  and  the  affirmance  thereof  in 
the  court  of  Queen's  Bench,  should  be  affirmed.     (Jour.  vol.  17.  p.  381.) 


[70]  Case  2. — Winifred  Cleek, — Appellant ;  John  Ward, — Bespandent  [Ist 

Februaiy  1706]. 

[Mew's  Dig.  XV.  349.] 

[A  fine  being  fraudulently  obtained,  and  erasures  in  several  parts  of  it,  to  make 
it  correspond  throughout,  is  a  crime  in  the  persons  concerned,  but  not  re- 
lievable  in  a  court  of  equity;  being  examinable  only  in  the  proper  court 
where  the  fine  was  levied.] 

•*  DiCRBB  of  Lord  Keeper  (Wright)  AFriRMSo. 

But  though  the  court  of  Chancery  does  not  absolutely  eeib  aside  a  fine  so 
fraudulently-obtained,  nor  send  theparty  aggrieved  to  the  court  of  C.P.  to  get 
it  reversed,  yet  it  considers  all  those  who  have  taken  an  estate  by  such  a  fine, 
Ufith  notice  of  the  fraud,  as  trustees  for  the  persons  who  have"  been  defrauded, 
and  decrees  a  re-conveyance  of  the  lands ;  on  tlie  general  ground  of  laying  hold 
of  the  ill  conscience  of  the  parties  to  make  them  do  that  which  is  necessary  for 
restoring  matters  to  their  situation.  Cruise  on  Fines,  314  :  See  Wright  v. 
Booth,  Toth.  101 :  Sf.  John  v.  Turner,  1  Eq.  Ab.  269 :  1  Vez.  289 :  IToo* 
house  V.  Brayfield,  2  Yem.  307.  See  also,  Cruise,  38.  as  to  erasures  in  the 
caption.** 

The  witnesses  to  a  will  subscribe  their  names  at  a  window,  in  a  passage 
where  they  could  see  but  part  of  the  bed  on  which  the  testator  lay,  and  he 
could  not,  as  he  lay  there,  see  them  attest  his  will ;  this  will  was  set  aside,  as 
not  being  duly  executed. 

Preced.  in  Chan.  150.  2  Eq.  Ca.  Ab.  474.  ca.  1.  Viner,  vol.  13.  p.  374.  ca.  8.  S.  P. 

Augustine  Bee,  being  seised  in  fee  of  lands  in  Lincolnshire,  of  about  £150  per 
ann.  and  having  four  children,  Richard,  John,  Winifred,  and  Eleanor,  made  his 
will  in  February  1680,  and  thereby  devised  his  lands  to  Richard,  his  eldest  son,  and 
his  heirs,  chargeable  with  a  portion  of  £350  to  his  daughter  Winifred,  and  £300 
to  his  other  daughter  Eleanor,  payable  in  manner  therein  mentioned;  and  on 
failure  of  such  payment,  he  directed  the  lands  to  be  sold  for  that  and  other  purposes. 

On  the  testator's  death,  Richard,  Ins  eldest  son,  entered,  but  soon  afterwards 
died  without  issue,  and  without  having  paid  either  of  his  two  sisters  portions ; 
whereupon  the  lands  descended  to  John,  his  brother  and  heir  in  fee,  chargeable  with 
these  portions. 

Winifred,  the  eldest  daughter,  married  Nathaniel  Clerk,  by  whom  she  had  issue 
the  appellant,  her  only  child ;  and  Eleanor,  the  youngest,  married  the  respondent. 

In  May  1695,  John  Bee  died  without  issue,  leaving  Winifred  and  Eleanor,  his 
two  sisters  and  coheirs  at  law ;  but  having  by  his  will  devised  all  his  lands  to  the 
appellant's  father,  and  the  respondent,  in  trust  to  be  sold  for  the  payment  of  his 
debts,  and  appointed  them  his  executors. 

There  being  some  circumstances  attending  the  execution  of  this  will  which 
rendered  its  validity  doubtful,  the  respondent  prevailed  on  his  wife,  when  in  bo 
weak  and  languishing  a  condition  that  iter  life  was  despaired  of,  to  levy  a  fine  of  one 
moiety  of  the  premises,  and  to  execute  a  deed,  declaring  Uie  uses  thereof,  to  herself 
and  the  respondent,  for  their  joint  lives ;  remainder  to  the  heirs  of  her  body  by  him ; 
remainder  to  the  heirs  of  her  body ;  remainder  to  the  heirs  of  the  body  of  the  respon- 
dent; remainder  to  her  own  right  heirs  for  ever.  This  fine  was  acknowledged  at 
Edmonthorpe,  in  the  county  [71]  of  Leicester,  above  80  miles  from  London,  on  the 
23d  of  January  1695 ;  being  the  very  same  day  on  which  the  dedimus  wot  tested; 
but,  in  order  to  conceal  this  fact,  the  teste  of  the  dedimus,  and  also  the  teste  and 
return  of  tlie  writ  of  covenant,  were  erased  and  altered  to  the  13th  of  January ; 
however,  Eleanor  died  on  tlie  25th,  before  the  fine  had  passed  the  king's  silver-office. 
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On  a  discovery  of  tibeee  matters  some  time  afterwards,  the  appeUant  (her  father 
and  mother  being  both  dead)  eihibited  her  bill  in  ihe  court  of  Chancery,  against 
the  respondent ;  praying  that  the  will  of  John  Bee,  and  also  the  said  deed  and  fine, 
might  be  set  aside;  and  that  she  might  be  let  into  the  possession  of  all  his  real 
estate,  and  have  an  account  of  the  rente  and  profits  thereof,  a^rued  due  sinxse  his 
death. 

The  cause  being  at  issue,  came  on  to  be  heard  at  the  Rolls,  on  the  29th  of 
January  1699;  when  his  honour  directed  an  iasMts,  devisavit  vel  non ;  and  referred 
it  to  a  master  to  inquire  when  the  dedimus  was  sued  out,  and  the  caption  of  the  fine 
taken,  and  when  it  passed  the  king's  silver-office ;  and  whether  the  caption  and  teste 
of  the  dedimut,  and  the  teste  and  return  of  the  writ  of  covenant,  was  altered,  and 
wherein,  and  to  stoto  the  same  specially  to  the  court 

At  the  following  Lent  assizes,  for  Lincoln,  the  issue  was  tried ;  when  it  appearing, 
that  the  witnesses  to  the  will  tubsc-nhed  their  names  at  a  window  in  a  pagsage,  where 
they  could  see  hut  part  of  the  bed  on  which  the  testator  lay;  and  he  could  not,  as  he 
lay  there,  see  them  attest  hit  will;  the  jury  found  a  verdict  against  it.  And,  on  the 
llth  of  June  1700,  the  master  reported  the  several  erasures,  and  other  circumstancee 
above  mentioned,  concerning  the  fine. 

The  defendant  having  obtained  an  order  for  re-hearing  the  cause,  the  samei, 
together  with  the  equity  reserved,  and  ihe  special  matter  of  the  master's  report,  came 
on  to  be  heard  before  the  Lord  Keeper  Wright,  on  the  26th  of  February  1700,  when 
it  was  decreed,  that  the  said  will  should  be  set  aside ;  and  an  account  was  directed  to 
be  taken  of  the  rents  and  profits  of  the  real  estate,  and  one  moiety  thereof  was 
ordered  to  be  paid  to  the  plaintiff.  But,  as  to  so  much  of  her  bill  as  Bou^ijt  relief, 
touching  tlie  other  moiety  of  the  estate,  it  was  ordered  to  stand  dismissed ;  and  the 
consideration  of  coste  was  reserved  till  .titer  the  master  should  have  made  his  report. 

From  this  decree  the  plaintiff  appealed ;  insisting  (J.  Howe),  that  the  deed  and 
fine  ought  to  have  been  set  aside,  and  possession  of  the  whole  estate  decreed  to  her, 
because  John  Bee's  will  was  set  aside  as  fraudulently  obtained  by  a  trial  at  law 
upon  full  evidence.  That  there  was  no  sufficient  authority  to  take  the  fine  at  the 
time  when  the  conusance  was  taken ;  and  that  the  several  erasures  [72]  manifestly 
imported  a  fraud ;  and,  in  fact,  the  fine  passed  the  king's  silver-office  aftor  Eleanor's 
death.  As  to  the  objection  that  this  fine  being  a  record  of  the  Common  Pleas,  ought 
net  to  be  impeached  by  the  court  of  Chancery ;  it  was  answered,  that  the  dedimus 
and  writ  of  covenant  issue  out  of  the  court  of  Chancery,  which  court  may  well 
examine  alterations  and  erasures  in  their  own  writs;  and  as  the  deed  and  fine 
were  so  unduly  obtained,  it  was  conceived  a  court  of  equity  might  well  decree  a 
rt^conveyance  of  the  estate  to  the  ippellant.  And  as  to  the  other  objection,  that 
there  was  no  precedent  of  the  court  of  Chancery's  having  ever  set  aside  a  fine,  it  waa 
said  there  were  many  precedents  of  that  court's  having  set  aside  judgments,  and  no 
precedent  of  their  refusing  to  set  aside  a  fine  so  unduly  and  fraudulently  obtained ; 
and  that,  as  this  case  was  attended  with  such  peculiar  circumstances,  it  was  very 
proper  for  relief  in  a  court  of  equity. 

On  the  other  side  it  was  contended  (L.  Carter),  that  the  will  was  wholly  out  of 
the  case ;  and  therefore  the  mentioning  it  could  only  be  designed  by  way  of  reflection 
on  the  respondent;  who,  if  it  had-  been  established,  could  have  received  no  great 
advantage  from  it,  because  the  estate  was  loaded  with  a  debt  of  £400,  besides  £250 
for  l^acies.  That  as  to  the  fine,  there  was  no  proof  of  any  ill  practice  used  in 
levying  it ;  but  on  the  contrary,  it  waa  fully  proved  to  have  b€>en  duly  acknowledged 
by  the  respondent  and  his  late  wife ;  and  ^at  she  was  well  pleased  therewith,  being 
what  she  desired  to  have  done  when  in  health.  That  the  fine  was  duly  entered  and 
recorded  in  the  court  of  Common  Pleas,  and  if  there  was  any  err  r  or  unfair  practice 
in  the  proceedings,  the  appellant  had  her  proper  remedy  at  law,  to  have  it  reversed 
or  get  aside;  but  a  court  of  equity  was  never  known  to  examine  the  regularity  of 
passing  any  fine  or  judgment  in  the  courts  of  law,  that  being  the  proper  business 
of  those  courts.  And  that  all  this  was  debated  and  considered  at  tlie  hearing  of  the 
cause,  when  the  court  saw  no  reason  to  reverse  the  fine,  nor  waa  it  very  proper  to 
desire  it  in  a  court  of  equity,  whose  business  was  rather,  in  case  tiiere  had  been  any 
error  or  defect  in  the  proceedings,  to  have  supplied  and  made  them  good  according 
to  the  intention  of  the  parties. 
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Accordingly,  after  hearing  counsel  on  this  appeal,  it  was  ordkbbd  and  ADJin>GBD, 
that  the  same  should  be  diamissed ;  and  the  decree  therein  complained  of,  affirmed. 
(Jour.  vol.  18.  p.  224.) 


[73]  Case  3. — Lord  Viscount  Say  and  Seale,  and  others, — Plaintiffs ;  Henbt 

Lloyd  and  others, — Defendants  (in  Error)  [24th  May  1712]. 

[Mew's  Dig.  vii.  21,  79.] 

[By  the  chirograph  of  a  fine,  the  caption  appeared  to  be  on  the  23d  of  October 
1701,  whereas  in  fact  the  fine  was  not  acknowledged  till  the  2d  of  March 
following,  and  this  was  offered  -jo  be  proved.  But  ths  court  refused  to  admit 
the  evidence,  being  of  opinion  that  no  proof  of  the  time  of  acknowledging  a 
fine  ought  to  be  admitted  contrary  to,  or  against  the  chirograph  thereof ;  and 
that  the  record,  which  is  the  chirograph  of  a  fine,  cannot  be  falsified  until  it 
is  vacated  or  reversed.] 

♦♦Judgment  of  K.  B.  affirued. 

It  is  a  principle  of  the  common  law,  that  ihe  evidence  of  a  record  is  of  so 
high  and  certain  a  nature,  that  its  authenticity  is  never  permitted  to  be 
called  in  question.     2  Inst.  26Q.  a. 

In  13  Yin.  it  is  stated, "  that  the  concord  of  the  fine  was  of  one  term,  and  the 
recordat,  of  another  term  following ;  and  therefore  the  question  was,  of  which 
term  this  should  be  said  to  be  a  complete  fine.  Per  Cur.  It  is  a  fine  of  that 
term  when  the  concord  was  made,  and  of  which  the  writ  of  covenant  was 
returnable;  for  the  Concordia  facta  in  cwrid  is  the  complete  fine; — the  con- 
ceatit  recordat,  is  the  leave  of  the  court  to  enroll  it."** 

1  Salk.  341.     10  Mod.  40.     Viner,  vol.  13.  p.  350.  ca.  2. 

This  was  an  ejectment  brought  by  the  defendant  Lloyd,  as  lessee  of  the  other 
defendants,  for  the  recovery  of  certain  lands  in  the  county  of  Oxford  ;  and,  on  the 
trial  at  the  bar  of  the  court  of  Queen's  Bench,  on  the  6th  of  November  1711,  the 
title  appeared  to  stand  thus: — In  1686,  William  Lord  Viscount  Say  and  Seale, 
being  seised  in  fee,  of  the  premises  in  question,  made  a  settlement  thereof,  to  the 
use  of  himself,  for  life;  remainder  to  his  first  and  other  sons  succeesivdj,  in  tail 
male;  remainder  to  his  uncle,  John  Fiennee,  for  life;  remainder  to  his  first  and 
other  sons  succeB6ivd.y,  in  tail  male;  with  other  remainders  over.  That  Lord 
William  had  only  one  son,  Nathaniel;  who  on  his  father's  death  entered,  and  was 
seised,  and  afterwards  died  without  issue;  leaving  the  defendants  Cecil  Fiennes 
and  Cecil  Mignon,  his  cousins,  and  co-heirs  at  law.  That  John  Fiennes  had  one  son, 
the  present  plaintiff,  who  on  the  death  of  Lord  Nathaniel,  succeeded  to  the  honour, 
and  also  claimed  this  estate,  as  heir  male  of  his  father.  But,  in  bar  of  this  title, 
it  was  alledged,  that  Lord  Natlianiel,  in  October  1701,  levied  a  fine,  and  in  Michael- 
mas term  -following,  suffered  a  recovery  of  the  premises  in  question,  whereby  he 
barred  the  subsequent  remainders,  and  acquired  an  estate  in  fee:  and  to  prove 
this,  the  chirograph  of  a  fine  was  produced,  importing,  that  Nathaniel  Viscount 
Say  and  Seale  levied  that  fine  to  Bezaleel  Knight  on  the  23c2  of  October  1701 ;  and 
the  exemplification  of  a  common  recovery  was  also  produced,  which  appeared  to 
have  been  suffered  on  the  18th  of  November  1701 ;  and  that  Jonathan  Johnson  was 
the  demandant,  Bezaleel  Knight  tenant,  and  Lord  Nathaniel  vouchee. 

[74]  On  this  state  of  facts,  the  single  question  between  the  parties  was,  Whether 
Bezaleel  Knight  had  the  freehold  in  him  on  the  IStfa  of  November  1701,  when  the 
recovery  wew  suffered,  or  not?  if  he  had,  then  the  recovery  was  good,  and  had  barr^sd 
the  present  lord's  title;  if  he  had  not,  the  recovery  was  void,  and  his  lordship's  title 
was  not  barred. 

The  counsel  for  the  present  lord  insisted,  that  Knight  was  not  tenant  of  the  fret' 
hold  at  the  time  of  suffering  the  recovery;  for  that  the  fine  given  in  evidence  to 
make  him  so,  was  not,  in  fact,  acknowledged  by  Lord  Nathaniel,  until  the  2d  day  of 
March  1701,  which  was  four  months  after  the  18th  of  November  1701,  when  the 
recovery  was  suffered.     And,  to  support  this  fact,  they  offered  to  produce  and  prove, 
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Ist,  the  record  of  the  cognizance  or  acknowledgment  of  the  fine,  under  the  hand 
of  th«  Lord  Chief  Justice  Trevor;  whereby  it  appeared,  that  the  acknowledgment 
thereof  by  Nathaniel  Viscount  Say  and  Seale  was  made  and  taken  before  the  aaid 
lord  chief  justice,  on  the  2d  day  of  March  1701,  o»*flJ  not  before.  2d,  That  that 
acknowledgment  of  the  fine  was  the  very  true  acknowledgment  or  cognizance  of  the 
concord  upon  which  the  fine  given  in  evidence  passed,  and  upon  which  the  chiro- 
graph of  that  fine  was  made  and  ingrossed.  A'nd  3d,  They  offered  to  produce  the 
filee  of  the  court  of  Common  Pleas,  of  the  acknowledgments  of  aU  the  fines  in 
Michaelmas  term  1 701,  whereby  it  would  appear,  that  Nathaniel  Viscount  Say  and 
Seale  did  not  acknowledge  any  fine  whattoever  of  or  in  that  term,  or  at  any  time 
before  the  vufering  the  common  recovery. 

And,  a«  to  this  recovery,  it  was  contended,  that  the  deed  for  making  a  tenanit  to 
the  precipe  was  void;  because  Nathaniel  Viscount  Say  and  Seale  did  not  thereby 
convey  the  lands,  or  the  freehold  iJiereof,  to  the  said  Beealeel  Knight,  and  his  heirs. 
And  this  objection  was  founded  upon  the  following  inaccuracy  in  the  wording  of  that 
deed :  "  Witneeseth,  that  in  consideration  of  Ss.  by  the  said  Bezaleel  Knight,  to  the 
said  Lord  Nathaniel,  in  hand  paid ;  as  also  for  the  cutting  off  all  intails,  and  for 
the  barring  of  all  remainders  and  reversions,  of,  in,  and  upon  all  and  singular  the 
premises ;  and  for  settling  and  assuring  the  same  to  the  said  Lord  Nathaniel,  and 
his  heirs,  doth  bargain,  sell,  and  confirm,  unto  the  said  Bezaleel  Knight,  and  his 
heirs,  etc." 

But  the  court  of  Queen's  Bench  refused  to  admit  any  of  the  matters  offered 
against  the  fine  to  be  given  in  evidence ;  being  of  opinion,  that  no  proof  or  evidence 
of  the  time  of  the  acknowledgment  of  the  fine  ought  to  be  admitted  contrary  to  or 
against  the  chirograph  thereof ;  and  that  the  record,  which  is  the  chirograph  of  the 
fine,  cannot  be  falsified,  until  it  is  vacated  or  reversed.  And  as  to  the  objection 
made  to  the  bargain  and  sale,  they  over-ruled  it;  whereupon  the  jury  found  a 
verdict  for  the  lessors  of  the  plaintiff,  and  judgment  was  entered  up  accordingly. 
£75]  To  reverse  tliis  judgment,  the  preisent  writ  of  error  was  brought;  and  the 
special  errors  assigned  upon  the  record  (J.  Pratt,  N.  Lechmere),  were,  1.  Because  the 
records  and  matters  offered  by  the  plaintiff,  to  be  given  in  evidence,  were  not  ad- 
mitted or  allowed  by  the  court  to  be  given  in  evidence,  or  to  be  propounded  to  the 
jury,  to  prove  the  true  time  of  acknowledging  the  fine  by  Lord  NaUisuiel.  And 
2.  Because  the  jury  were  not  informed  by  the  court,  that  the  deed  inrolled  was  a  void 
deed ;  and  that  the  Lord  Nathaniel  did  not  thereby  convey  the  freehold  to  Bezaleel 
Knight. 

In  support  of  these  errors,  it  was  insisted,  that  as  the  fine  was  not,  in  fact, 
acknowledged  till  Ihe  2d  of  March  1701,  it  could  not  transfer  the  freehold  of  the 
lands  to  Knight,  three  months  before  the  time  of  that  acknowledgment ;  and  that 
the  plaintiff  was  admitted  to  the  proof  of  this  fact,  by  the  statute  of  23  EUz.  cap.  3. 
sect.  5.  whereby,  for  the  avoiding  of  false  practices,  deceits,  devices,  and  misde- 
meanors, dangerous  to  t/te  assurance  of  men's  lands,  it  is  enacted,  "  That  any  person 
that  shidl,  at  any  time  hereafter,  take  the  knowledge  of  any  fine,  or  wa^rrant  of 
attorney,  of  any  tenant  or  vouchee,  for  suffering  of  any  common  recovery,  or  shall 
certify  them,  or  any  of  them ;  shall,  with  the  certificate  of  the  concord  or  warrant 
of  attorney,  certify  also  the  day  and  year  wherein  the  same  was  knowledged." 
For  if  a  man  cannot  give  in  evidence  the  time  of  acknowledging  a  fine,  in  order  to 
avoid  deceit  imposed  on  him  by  that  fine^  this  statute  qeems  to  have  been  made  for 
no  manner  of  purpose.  And  as  to  the  deed  of  bargain  and  sale  inrolled,  thtA  could 
not  convey  any  estate  to  Knight  antecedent  to  the  recovery,  because  it  was  not 
mentioned  therein,  that  any  person  did  bargain  and  sell  the  lands  in  question; 
there  appeared  indeed  the  verbs  bargain  and  sell,  but  it  was  not  said  who  bargained 
and  sold ;  and  consequently  Lord  Nathaniel  did  not  bargain  and  sell.  That  the 
present  controversy  was  between  the  plaintiff,  who  was  the  heir  male  of  the  family, 
and  on  whom  the  honour  had  descended;  and  the  heirs  female,  who  would,  by  a 
fraudulent  fine  and  recovery,  and  a  lame  deed,  wrest  and  take  away  that  estate  from 
him  which  was  the  only  support  of  the  honour ;  and  therefore  it  was  hoped,  that  the 
judgment  would  be  reversed. 

On  the  other  side  it  was  contended  (E.  Northey,  R.  Raymond),  that  the  caption 
of  the  fine  ought  not  to  be  admitted  against  the  record  of  the  indenture  of  the 
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fine;  for  it  would  shake  all  family  settlements,  and  introduce  the  greatest  uncer- 
tainty and  confusion  in  all  conveyances  by  fines,  upon  which  the  most  considerable 
estates  in  the  kingdom  depended ;  and  tiiat  an  attempt  to  set  aside  a  fine  vpon 
evidence  was  never  before  mada  That  in  the  iffidentures  of  aU  fines,  the  concord  is 
recorded  to  be  made  in  court;  whereas  the  captions  of  the  acknowledgments  of  all 
fines  (except  a  very  few)  are  taken  out  of  court,  either  before  the  lord  chief  justice 
of  the  Common  Pleas,  or  commissioners  in  the  country.  [76]  And,  upon  a  writ 
of  error,  no  error  can  be  assigned  in  the  caption  varying  from  the  record,  as  that 
would  be  an  error  contrary  to  the  record;  but  if  in  the  present  case  the  fine  was 
irregular,  the  proper  method  was,  to  apply  to  the  court  of  Common  Pleas,  whem  the 
same  was  levied ;  and  not  attempt  in  a  summary  way,  to  invalidate  it  by  evidence 
upon  a  trial  of  an  ejectment.  And  as  to  the  deed,  it  appeared  prima  facie,  that  the 
consideration  money  was  paid  by  Knight  to  Lord  Nathaniel ;  and  that  it  was  for 
barring  all  intails  and  remainders  in  tiie  premises,  and  assuring  the  same  to  Lord 
Nathaniel  and  his  heirs.  That  it  appeared,  as  well  by  the  deed  itself,  as  by  the 
evidence  on  the  trial,  that  the  manors  and  lands  therein  mentioned,  were  the 
estate  of  Lord  Nathaniel;  and  that  the  intent  of  the  deed  was  to  make  Knight 
tenant  of  the  freehold,  in  order  that  Johnson  might  demand  against  him,  and 
that  he  should  vouch  Lord  Nathanid ;  and  therefore  the  court  was  unanimously  of 
opinion,  that  the  fre^old  was  well  conveyed  to  Knight  by  this  deed. 

After  hearing  counsel  on  this  writ  of  error,  it  was  obdbrbd  and  adjudord,  that 
the  judgment  given  in  the  court  of  Queen's  Bench  should  be  affirmed ;  and  that 
the  record  should  be  remitted,  to  the  end  execution  might  be  had  thereupon,  as  if  no 
such  writ  of  error  had  been  brought  into  the  house.     (Jour.  vol.  19.  p.  458.) 


Case  4. — Lord  Blany  and  others, — Appellants ;  Nicholas  Mahon  and 
another, — Bespondents  [27th  March  1723]. 

[Mew's  Dig.  vii.   23.] 

[Where  a  fine  and  recovery  is  of  so  many  acres  in  S.  the  party  interested  shall 
have  his  election  where  and  in  what  parts  of  the  estate  the  fine  and  recovery 
should  operate.] 

**  Dbcrbbs,  etc.  of  Irish  Court  of  Chancery,  in  pa/rt,  bbvbrskd. 

A  fine  does  not  ateertain,  but  only  compriset  the  lands  whereof  it  is 
levied;  so  that  it  is  in  all  cases  extremely  proper  to  have  a  declaration  of 
uses,  that  the  precise  lands  comprehended  in  the  fine,  and  intended  to  pass 
by  it,  may  be  precisely  ascertained.     See  Cruise  on  Fines,  cap.  7. 

The  point  of  this  case  in  2  Eq.  Ca.  Ab.  758.  o.  5.  and  22  Vin.  521.  p.  27. 
is  relative  to  waste;  viz.  "  that  where  t^ere  is  an  arrear  of  a  charge  upon  a 
real  estate,  an  injunction  shall  go  to  prevent  cutting  of  timber  on  the  pre- 
mises chargeable;  "  a  point  not  apparently  regarded  in  the  judgment  of  the 
House  of  Lords.** 

An  issue  to  try  whether  a  particular  manor  was  intailed  by  a  particular 
deed  is  not  proper,  being  rather  a  point  of  law  than  a  matter  of  fact;  or  at 
least  so  complicated  as  not  to  be  fit  for  the  inquiry  of  a  jury. 

Viner,  vol.  13.  p.  275.  ca.  2 :  vol.  18.  p.  217.  ca.  5 :  vol.  22.  p.  521.  ca.  27 : 
2  Eq.  Ca.  Ab.  475.  ca.  1 :  758.  ca.  5. 

Henry  Vincent,  Lord  Blany,  deceased,  father  of  the  respondent  Elinor,  and  uncle 
of  the  appellant  Lord  Blany,  being  seised,  part  in  fee-simple,  and  part  in  tail,  of  a 
considerable  estate,  in  the  county  of  Monaghan,  in  Irdand ;  bj  deeds  of  lease  and 
release,  dated  the  23d  and  24th  of  November  1687,  between  himsdf  of  the  first  part, 
the  Right  Honourable  Lord  Forbes,  and  Thomas  Moore  Esq.  of  the  second  part,  and 
[77]  Peter  Purify  and  Jeffry  Lyone  of  the  third  part;  did,  in  consideration  of  a 
marriage  had  between  him  and  Lady  Margaret  his  then  wife,  eldest  daughter  of  the 
said  Thomas  Moore,  and  of  £2000  marriage-portion,  and  in  pursuance  of  articles 
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before  marriage,  convey  to  the  aaid  Lord  Forbes  and  Thomas  Moore,  all  those  the 
several  manors  of  Mucknoe  and  Castle-Blany,  and  also  the  plough-lands  of  Bally- 
lackj  and  Ballytean,  and  all  other  the  said  Lord  Blany's  lands,  teneknents,  and 
hereditaments  whatsoever,  upon  the  trusts  following,  viz.  to  the  use  of  him  the  said 
Lord  Henry  for  life;  and  as  to  the  castle  and  house  of  Castle-Blany,  and  out-houses, 
gardens,  closes,  and  demesnes,  thereto  belonging,  to  the  use  of  Lady  Margaret,  for 
her  life :  and  to  the  further  intent,  that  the  said  Ladv  Margaret,  in  case  she  should 
survive  Lord  Henry,  might  have,  receive,  and  take,  one  yearly  rent-charge  of  £400 
issuing  out  of  the  lordship  of  Mucknoe,  during  her  life,  in  full  satisfaction  of  all 
dower,  thirds,  etc. ;  and  as  to  the  said  lordships  and  manors,  after  the  death  of  Lord 
Henry,  to  the  use  of  his  first  and  every  other  son,  in  tail  male ;  and  for  want  of  such 
issue,  to  the  use  of  William  Blany  Esq.  brother  of  Lord  Henry,  and  his  issue  male ; 
and  for  want  of  such  issue,  to  the  right  heirs  of  Lord  Henry,  for  ever.  Provided, 
that  if  Lord  Henry  should  die  without  issue  male,  the  trustees  should  stand  seised 
of  all  the  said  lordships  and  manors,  etc.  subject  to  the  said  £400  per  ann.  rent- 
charge,  to  the  use  and  intent  for  raising  portions  and  yearly  maintenance,  out  of 
the  rents,  issues,  and  profits  of  the  premises,  for  daughters,  as  follows :  viz.  "  if 
there  be  but  one  daughter,  then  for  the  raising  of  £3000  sterling,  portion  for  her, 
out  of  the  rents,  issues,  and  profits  of  the  said  lands  and  premises,  to  be  paid  unto 
her  at  her  age  of  18  years,  or  day  of  marriage,  which  shall  first  ha<ppen ;  and  if 
there  be  more,  then  for  the  raising  of  the  sum  of  £4000  sterling,  to  be|  likewise 
raised  out  of  the  rents,  issues,  and  profits  of  the  said  lands  and  premises;  the  eldest 
daughter  to  receive  the  sum  of  £300  sterling,  more  than  any  other  of  the  said 
daughters,  and  the  remainder  to  be  equally  divided  betwieen  the  said  younger 
daughters ;  the  said  several  portions  to  be  paid  to  them  respectively,  at  their  several 
ages  of  18,  or  days  of  marriage,  which  shall  first  happen.  And  if  it  shall  happen 
that  any  of  the  said  daughters  shall  die  before  they  are  married,  that  then  the  said 
portion  of  such  daughter  or  daughters  so  dying  unmarried,  shall  survive  and  be 
paid  to  the  surviving  daughter,  if  but  one,  or  to  and  among  tjhe  surviving 
daughters,  if  more  than  one,  equally  to  be  divided  between  them,  and  paid  to  them 
in  manner  and  form  aforesaid,  tc^ether  with  their  other  portions.  And  to  the 
further  use  and  intent  that  each  of  the  said  daughters  shall,  until  their  several 
and  respective  portions  be  satisfied  and  paid  unto  &em  as  aforesaid,  receive  out  of 
the  premises,  over  and  above  their  said  respective  portions  for  their  several  and 
respective  maintenances,  the  yearly  sums  hereafter-mentioned ;  (that  is  to  say,)  £30 
sterling  per  ann.  [78]  to  each  of  them  until  they  respectively  attain  the  age  of  10 
years,  and  from  thenceforth  the  yearly  sum  of  £50  sterling  to  each  of  them  until 
their  several  and  respective  portions  be  satisfied  and  paid  unto  them  in  manner 
and  form  aforesaid." 

In  this  deed  there  was  a  covenant  from  Lord  Henry,  to  levy  a  fine  of  the  premises 
to  the  said  Lord  Forbes  and  Thomas  Moore,  or  one  of  them,  by  suph  name  and 
names,  quantity,  quality,  and  contents  of  acres  as  they  should  think  fit;  to  make 
tbem  tenants  of  the  freehold,  till  a  recovery  should  be  had  of  the  premises,  or  any 
part  thereof,  to  the  said  Peter  Purify  and  Je£fry  Lyone,  to  the  uses  in  the  said  deed 
expressed.  And  in  Michaelmas  term  1687,  a  fine  and  recovery  was  levied  and 
suffered  accordingly. 

In  1689,  Lord  Henry  died,  without  issue  male;  leaving  two  daughters,  Elizabeth 
and  thie  respondent  Elinor ;  Elizabeth  died  about  three  years  afterwards,  and  thereby 
the  respondent  Elinor,  who  was  about  three  months  old  at  the  time  of  her  father's 
death,  became  entitled  to  the  £4000  portion  and  maintenance,  according  to  the 
above  proviso. 

On  ihe  death  of  Lord  Henry,  the  title  descended  to  the  above  named  William 
Blany,  his  brother,  who,  under  the  limitations  of  the  above  settlement,  became 
entitled  to  all  the  said  premises ;  and  accordingly  held  and  enjoyed  the  same  till  1706, 
when  he  died,  leaving  the  appellant  Lord  Blany  his  son  and  heir ;  who,  by  his  mother 
the  appellant  Lady  Mary,  as  his  guardian,  or  otherwise,  became  possessed  of  the 
said  premises. 

The  trustees  of  the  said  settlement  declining  to  act,  the  parties  who  so  possessed 
from  the  death  of  Lord  Henry,  neglected  and  refused  to  pay  the  respondent  Elinor, 
her  maintenance  of  £30  per  ann.  for  ten  years,  and  £50  per  ann.  for  eight  years ; 
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and  also  to  pa^  her  said  portion  of  £4000  when  die  attained  her  age  of  18  years, 
which  was  in  ihe  year  1707 :  and  she  baring,  in  the  year  1709,  intermarried  with 
the  other  respondent  Nicholas  Mahon,  they,  in  June  1710,  exhibited  a  bill  in  the 
court  of  Chancery  in  Irdand,  against  the  app^ants,  and  the  trustees  of  the 
settlement,  and  also  against  Charles  Deering  Esq.  and  Lady  Margaret  Blany  his 
wife,  who  was  the  relict  of  Lord  Henry,  and  several  others ;  setting  forth,  inter  alia, 
the  said  deed  of  settlement ;  and  that  the  said  Deering  and  Lady  Margaret  had  sold 
the  £400  per  ann.  charged  on  the  estate  during  the  life  of  Lady  Margaret,  to  Lord 
William  Blany,  who  had  mortgaged  the  premises  to  Deering  and  Lady  Margaret  for 
£2000  which,  with  other  pretended  prior  incumbrances  bought  in,  and  of  which 
assignments  had  been  taken,  were  intended  to  be  set  up,  to  postpone  the  payment  of 
the  respondents  demands ;  though  the  said  purchase  of  £400  per  ann.  if  made,  was 
merged  in  the  estate,  and  the  other  pretended  incumbrancee  had  been  long  since 
discharged,  by  the  rents  and  profits  of  the  premises;  and  therefore  praying,  that 
the  trustees  might  execute  their  trust ;  that  the  premises  might  be  sold  to  pay  the 
re-[79]-spondents  demands ;  and  that  tiie  appellants  might  account  for  the  profits. 

Tlie  appellant  Lady  Mary,  and  the  said  Charles  Deering,  and  Lady  Margaret  his 
wife,  by  their  answer  to  this  bill,  adinitted  the  respondent  Elinor  to  be  the  surriying 
daughter  and  heir  of  Henry  Lord  Blany ;  and  that  she  was  married  to  the  other  re- 
spondent, and  entitled  to  the  said  portion  and  maintenance  according  to  the  settle- 
ment: but  the  appellant  Lady  Mary  denied  that  Lord  Henry  was  seised  in  fee  of  the 
premises;  for  she  insisted,  that  he  was  only  seised  thereof  as  tenant  in  tail,  by 
virtue  of  a  settlement  made  in  1662,  by  Richard  Blany  Esq.  afterwards  Lord  Blany, 
who  was  the  father  of  Lord  Henry,  and  was  seised  in  fee  of  the  premises ;  and 
that  therefore,  notwithstanding  Lord  Henr3r'8  settlement  in  1687,  only  2000  acres  of 
the  premises,  therein  comprised,  were  charged  with  the  said  portion,  (though  the 
premises  in  all  were  20,000  acres,)  the  fine  and  recovery  containing  no  more;  and 
she  also  insisted  upon  several  incumbrances,  which  she  was  advised  were  payable 
before  the  respondents  demands.  All  the  defendants  admitted,,  that  Lord  William 
had  purchased  the  £400  per  ann.  rent-chaige,  for  £2200  and  mortgaged  the  pre- 
mises for  the  same  to  Deering  and  Lady  Margaret;  who  thereupon  levied  a  finei  of 
the  rent^iharge  to  trustees,  for  tiie  use  of  Lord  William. 

In  September  1713,  the  respondents  filed  a  supplemental  bill,  reciting  the 
former,  and  setting  forth,  that  on  view  of  the  settlement,  Lord  Henry  appeared  to 
have  been  seised  in  fee  of  Ballylacky,  and  other  lands,  not  mentioned  in  the  former 
bill ;  and  that  though  it  was  pretended  he  was  but  tenant  in  tail  of  the  premises, 
which  were  in  aU  20,000  acres,  and  therefore  could  charge  the  said  portion  on  no 
more  than  the  2000  acres  passed  by  fine  and  recovery,  yet  all  the  said  lands  were 
chargeable  with  the  respondents  demands;  and  therefore  prayed,  that  the  said 
lands  might  be  sold,  and  the  portion  and  maintenances  paid. 

The  appellant  Lord  Blany  (being  of  age)  and  the  other  appellant  Lady  Mary 
answered  this  supplemental  bill ;  and  insisted  that  Lord  Henry  was  but  tenant  in 
tail  male  by  the  deed  of  1662,  and  therefore  could  charge  no  more  of  the  premises 
with  the  respondents  d«uands,  than  the  20  messuages,  10  tofts,  200  cottages,  200 
gardens,  and  2000  acres  of  land,  comprised  in  the  said  fine  and  recovery ;  and  that 
tiiough  the  whole  lands  were  above  20,000  acres,  yet  such  as  were  left  out  of  the  said 
fine,  were  not  liaUe  to  the  respondents  demands. 

On  the  27th  and  29th  of  January,  and  3d  and  6th  of  February  1718,  the  cause 
was  heard  before  the  Lord  Chief  Baron  Gilbert,  and  Mr.  Justice  Macartney,  and 
George  Warburton  Esq.  three  of  th>a  commissioners  for  hearing  causes ;  who  ordered 
and  decreed  that  the  respondent  should  have  and  recover  [80]  £4000  with  interest, 
from  the  time  it  became  due  by  the  settlement;  and  also  the  maintenances  of  £30 
and  £50  per  ann.  with  interest  for  the  same,  to  be  charged  on  the  20  messuages, 
10  tofts,  200  cottages,  200  gardens,  and  2000  acres  of  land,  in  Mucknoe,  Castle- 
Blany,  alias  Ballylurgan,  BaUylacky,  and  Ballytean,  comprised  in  the  fine,  equally 
and  in  proportion,  to  each  denomination  in  the  said  fine  mentioned,  and  also  to  be 
a  charge  on  the  remaining  part  of  the  lands  of  BaUylacky :  but  the  Lady  Margaret's 
jointure  was  to  be  a  charge,  prior  to  the  respondents  demands,,  on  all  the  lands 
charged  therewith  by  the  deed  of  1687;  and  referred  it  to  a  master  to  ascertain  the 
value  of  the  premises,  and  whatsoever  remained  after  payment  of  the  said  £400 
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per  ann.  to  Lady  Margaret  was  to  be  paid  to  the  respondents ;  and  if  they  should 
not  be  paid  their  principal,  interest,  and  costs,  before  the  death  of  Lady  Margaret, 
then  it  was  ordered,  that  the  premises  should  be  sold,  after  her  death,  to  discharge 
the  respondents  demands,  the  denominations  chargeable  therewith  to  be  set 
out  by  two  surveyors.  And  in  order  to  ascertain  whether  the  manor  of  Mucknoe 
was  liable  to  the  respondents  demands,  an  issue  was  directed  to  be  tried  in  the 
county  of  Monaghan,  whether  all  the  lands  under  the  territory  of  Mucknoe  were  part 
and  parcel  of  the  reputed  manor  of  Castle-Blany  in  1662,  or  a  repu/ted  manor  by 
iUelf. 

The  respondents,  instead  of  trying  this  issue,  petitioned  for  a  re-hearing ;  alledg- 
ing,  that  if  the  cause  was  fully  laid  before  the  court,  the  facts,  as  to  Mucknoe  being 
a  separate  manor,  and  liable,  would  appear  too  plain  to  require  any  such  issue  to 
be  directed.  Accordingly,  the  cause  was  re-heard  on  the  24th  of  February  1719, 
and  26th  and  27th  of  May  1720,  before  the  lord  chancellor;  when  the  respondents 
produced  a  patent  9  Jae.  1.  anno  1611,  impowering  Edward  Blany  Ent.  to  name 
Mucknoe  a  manor;  and  also  several  deeds  and  fines,  levied  in  the  years  1658,  1687, 
and  1695,  by  Lord  Edward,  Lord  Henry,  and  Lord  William,  the  appellant's  father, 
wherein  Mucknoe  was  passed  as  a  separate  manor  from  Castle-Blany;  but  the 
appellants  insisting  that  it  passed  by  the  deed  and  fine  in  1662,  as  parcel  of  the 
manor  of  Castle-Blany,  and  was  therefore  intailed ;  though  the  fact  was  proved 
otherwise,  by  the  before  mentioned  patent,  deeds,  and  fines,  and  though  Mucknoe 
was  not  by  any  denomination  or  description  mentioned  in  ihe  said  deed  or  fine  of 
1662,  yet  the  appellants  still  insisted  on  a  trial  at  the  peril  of  costs.  Whereupon, 
the  decree  of  the  6th  of  February  1718,  was  afiirmed,  ezoapt  as  to  the  issue  thereby 
directed ;  which  was  altered  as  follows,  viz. — Whether  the  territory  of  Mucknoe,  in 
the  pleadingt  mentioned,  wa*  intaUed  by  the  deed  bearing  date  the  \^th  of  January 
1662,  in  the  pleadingt  alio  mentioned?  And  this  issue  was  ordered  to  be  tried  by 
a  jury  of  the  city  of  Dublin,  at  the  bar  of  the  court  of  Common  Pleas. 

[81]  This  issue  was  accordingly  triedj  on  the  4th  of  July  1720,  before  Mr.  Justice 
Macartney  and  Mr.  Justice  Gore;  when  the  jury  returned  liie  following  verdict,  viz. 
We  find  the  territory  of  Mucknoe,  in  the  pleadingt  mentioned,  wat  not  intailed  by 
the  deed  dated  IQth  of  January  1662,  in  the  pleadingt  alto  mentioned. 

On  the  12th  of  the  same  month  of  July,  the  cause  was  heard  on  the  CM^ificate  of 
the  said  verdict,  when  the  verdict  was  confirmed ;  and  it  was  ordered,  that  the  re- 
spondents demands  should  remain  a  charge  on  the  territory  of  Mucknoe,  subsequent 
to  the  Lady  Margaret's  jointure ;  and  the  master  wus  to  ascertain  the  value  of  the 
lands,  pursuant  to  the  former  decree;  and  an  injunction  was  ordered  to  put  the 
respondents  in  possession  of  the  territory  of  Mucknoe,  etc.  unless  cause ;  which  in- 
junction was  discharged  on  the  16th  of  July  1720. 

The  appeUant  Lord  Blany  made  no  objection  to  the  verdict  or  decree,  except  as 
to  interest;  which,  being  decreed  at  £10  per  cent,  though  it  was  the  lawful  interest 
due  on  ihe  respondents  demands,  he  hoped  to  have  lessened ;  and  therefore  peti- 
tioned the  court  for  a  re-hearing,  as  to  that  point  only;  and  the  cause  being  accord- 
ingly re-heard  on  the  15th  of  November  1720,  the  lord  chancellor  ordered  interest 
for  the  said  portion  and  maintenance,  at  £8  per  cent;  only. 

The  master  accordingly  proceeded  to  take  ijie  account ;  and  by  his  report,  dated 
the  30th  of  January  1720,  he  certified,  that  therie  was  due  to  the  respondents  for 
portion  and  maintenance,  and  interest  at  £8  ]C>er  cent,  to  the  14th  of  November  1720, 
£9355  128. 

This  report  was,  on  the  9th  of  March  1720,  absolutely  confirmed ;  and  it  was  then 
ordered,  that  the  respondent  should  accordingly  have  and  recover  against  the  appel- 
lants, out  of  iii»  lands  in  the  former  orders  mentioned,  the  balance  so  reported  due, 
with  interest  for  the  same,  to  the  said  9th  of  March  1720;  which  being  £110  18s. 
and  added  to  the  former,  made  in  the  whole  £9466  10s.  The  said  sum,  with 
interest,  to  remain  a  charge  on  the  20  messuages,  10  tofts,  200  cottages,  200  gardens, 
and  2000  acres  in  Mucknoe  and  Castle-Blany,  alias  Ballylurgan,  Ballylacky,  and 
Ballytean,  comprised  in  the  fine  levied  in  the  year  1687,  equally,  and  in  proportion 
to  each  denomination ;  and  also  to  be  a  charge  on  the  remainder  of  the  lands  of 
BaUylacky,  and  the  territory  of  Mucknoe;  Lady  Margaret  Blany's  jointure,  to  be  a 
charge  prior  on  all  the  lands  of  Mucknoe,  and  the  house  and  demesnes  of  Castle- 
Blany. 
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From  all  theee  decrees  and  orders,  both  parties  appealed ;  and,  in  support  of  the 
original  appeal,  it  was  insisted  (P.  Yorke,  C.  Talbot),  that  the  second  issue,  directed 
by  the  order  of  the  27th  of  May  1720,  viz.  Whether  the  territory  of  Muckuoe  wa*  in- 
tailed  by  the  deed  [82]  of  the  19th  of  January  1662,  was  not  properly  triable  by  a  jury, 
being  rather  a  point  of  law,  than  a  matter  of  fact,  or  at  least  so  complicated,  as  not 
to  be  fit  for  the  inquiry  of  a  jury ;  nor  could  the  point  intended  be  weil  tried  on  this 
issue,  because  the  fine  was  omitted,  by  which  the  estate  passed,  and  which  con- 
tributed as  much  to  the  creating  of  the  intail,  as  the  deed :  besides,  ihs  trial  ought 
to  Lave  been  by  a  jury  of  the  county  in  which  the  lands  lay,  the  matter  in  question 
being  only,  whether  Mucknoe  was  parcel  of  the  manor  of  Castle-Blany.  That  by  the 
deed  of  1687,  the  portions  and  maintenances  were  to  be  raised  out  of  the  rents, 
issues,  and  profits  of  the  estate ;  and  Lord  Henry,  who  made  that  settlement,  intend- 
ing to  continue  the  estate  in  his  name  and  family,  expressly  provided,  that  if  the 
profits  of  the  estate  should  not  be  sufficient  to  answer  the  said  payments  in  their 
full  proportion,  then  the  trustees  should  distribute  the  profits  towards  pa3mient  of 
the  portions  and  maintenances,  as  to  them  should  seem  convenient,  and  that  they 
might  give  preference  to  such  payments,  as  the  exigency  of  the  occasion  should 
require;  and  it  was  fully  in  proof,  that  the  yearly  rents  and  profits  of  the  estate, 
were  not  for  many  years  sufficient  to  pay  the  yearly  interest  of  the  incumbrances, 
prior  to  the  respondents  demands ;  and  therefore  so  high  an  interest  as  £8  per  cent, 
per  ann.  ought  not  to  have  been  decreed  for  the  portion,  or  any  interest  for  the 
maintenance. — That  the  rents  of  the  premises  ought  not  to  have  been  decreed  to  be 
applied  towards  satisfaction  of  the  respondents  demands  till  the  prior  incumbrances 
had  been  first  satisfied ;  and  that  the  appellant  Lord  Blany,  being  tenant  in  tail, 
there  was  no  reason  to  restrain  him,  by  any  interlocutory  order,  from  sdling  the 
woods. 

To  this  it  was  answered  (R.  Raymond,  T.  Lutwydie),  on  the  other  side,  that 
issues  are  frequently  directed,  wherein  matters  of  law  are  intermixed  with  matters 
of  fact,  and  yet  are  very  proper;  because  the  judges,  in  their  charge  to  the  jury, 
always  explain  to  them  what  the  law  will  be,  if  they  find  the  facts :  so  in  this  case, 
if  they  believed  Mucknoe  to  be  a  reputed  manor  of  itself,  they  were  to  find  it  was  not 
intailed  by  the  deed  of  1662 ;  but,  if  it  was  part  and  parcel  of  another  manor,  in- 
tailed  by  that  deed,  that  then  it  was  intailed.  That  as  to  the  fine  being  made  part 
of  the  issue,  it  could  by  no  means  be  necessary ;  since  the  fine  and  deed  was  but  one 
conveyance,  and  the  intail  was  created  by  the  deed :  besides,  it  appeared  so  plainly 
by  the  deeds,  records,  and  other  evidence,  that  Mucknoe  was  a  distinct  estate  from 
Castle-Blany,  that  no  issue  need  to  have  been  directed;  and  it  was  not  pre- 
tended, but  that  the  issue  was  fairly  and  fully  tried  upon  tiie  merits,  and  therefore 
the  appellants  acquiesced  in  it,  without  any  application  for  a  new  trial:  and  the 
court  ordered  the  trial  to  be  by  a  jury  of  the  city  of  Dublin,  in  order  ihat  the  cause 
might  be  tried  by  an  impartial  jury;  the  [83]  appellants  having  too  great  interest 
in  the  county  of  Monaghan,  where  the  lands  lay,  to  expect  a  jury  entirely  impartial. 
That  there  were  no  incumbrances  proved  prior  to  the  respondents,  as  to  which 
there  were  proper  parties  before  the  court  for  relief ;  save  only  suph  as  had  been 
paid  by  Lord  William  or  others,  out  of  the  profits  of  the  estate,  or  by  the  personal 
estate  of  Lord  Henry,  and  except  Lady  Margaret's  rentrcharge  of  £400  per  ann. 
bought  in  by  Lord  William,  and  kept  on  foot  as  a  charge  b!y  the  appellants,  and 
£500  due  to  the  executors  of  Mrs.  Bladen;  for  the  first  of  which,  provision  was 
made  by  the  decree ;  and  as  to  the  latter,  the  respondents  had  allowed  a  deduction 
for  the  interest  of  it ;  and  upon  a  sale  of  the  premises,  there  would  be  sufficient  to 
discharge  that  and  all  other  incumbrances.  As  to  the  excessive  interest  complained 
of,  the  appellants  had  a  re-hearing  upon  tiiat  point,  when  it  was  reduced  from  £10 
per  cent,  to  £8  per  cent. ;  and  which  latter  rate  of  interest  was  so  far  from  being 
excessive,  in  regard  to  the  appellants,  tjhat,  as  the  case  was  circumstanced,  it  was 
a  very  great  hardship  on  the  respondents ;  the  portion  and  maintenanoe  being  pay- 
able out  of  an  estate,  proved  to  be  £1200  per  ann.  but  worth  £2000  per  ann.  if  now 
to  be  let,  to  which  the  respondent  Elinor  was  heir  at  law ;  and  about  £4000  of  the 
interest  complained  of,  having  accrued  due  since  the  commencement  of  the  suit ;  so 
that  it  would  have  been  mujch  more  for  the  respondents  benefit  to  have  received  the 
portion  and  maintenance  when  due,  than  even  £10  per  cent,  interest  for  ihe  same 
at  this  time. 
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And  in  support  of  the  crott  appeal  it  was  contended,  that  the  decree  should  have 
charged  all  tiie  lands  in  the  deied  of  1687,  with  the  portion,  maintenance,  and 
interest,  agreeable  to  the  intention  of  the  parties  thereto ;  or  at  least  so  much  of  the 
intailed  lands,  as  the  fine  and  recovery  could,  hj  the  most  liberal  and  beneficial 
construction  comprise,  and  not  equally  in  proportion  to  each  denomination ;  for  the 
court  should  have  expounded  the  fine  and  recovery,  to  extend  to  as  much  of  the 
intailed  lands,  as  the  number  of  messuages,  tofts,  cottages,  gardens,  and  acres 
therein-mentioned,  would  admit,  to  satisfy  the  intentions  of  the  parties  for  the 
effectual  passing  the  intailed  lands ;  the  party  interested  having  the  election  where, 
and  in  what  parts  of  the  estate,  he  would  have  the  fine  and  recovery  to  operate: 
and  if  any  of  the  fee-simple  lands  ought  to  be  con'stru^ed  to  be  within  the  fine  and 
recovery,  yet  it  should  be  but  a  small  parcel,  sufficient  only  to  satisfy  the  words,  as  the 
fee-simple  lands  were  well  charged  by  the  deed,  without  the  help  of  the  fine  and 
recovery ;  and  therefore  to  answer  the  intention  of  the  parties  such  a  construction 
should  obtain,  as  would  make  the  settlement  effectual.  That  the  respondents  ought 
not  to  be  postponed  in  payment  of  the  sum  decreed  them,  by  the  lands  remaining 
unsold,  till  Lady  Margaret's  death;  but  an  immediate  sale  ought  to  have  been 
decreed,  subject  to  the  rent-charge ;  especially  considering  how  long  the  respondents 
had  been  kept  out  of  their  right  by  the  appellants  [84]  means,  and  for  which  reason 
also  they  ought  to  have  been  decreed  £10  per  cent,  as  the  legal  interest  due  on  their 
demands.  And,  that  the  injunction  obtained  by  the  respondents  to  stop  the  cutting 
of  the  woods  ought  not  to  have  been  discharged;  because  the  woods  grew  on  the 
premises  chargeable,  and  were  of  considerable  value;  and  by  the  destruction  of 
which,  the  value  of  the  premises  would  be  much  diminished :  it  was  therefore  hoped, 
that  the  said  orders  and  decrees  woidd  be  amended  or  varied,  as  the  circumstances 
of  the  case  should  require. 

After  hearing  counsel  on  both  these  appeals,  it  was  obdbbbd  and  ADJtmoBD,  that 
the  original  appeal  of  the  Lord  Blany  and  the  Lady  Dowager  Blany  should  be 
dismissed  ;  and  that  the  said  decrees  and  orders,  so  far  as  the  same  were  com- 
plainad  of  in  the  said  appeal,  should  be  affirmed ;  and  as  to  so  much  of  the  said 
orders  and  decrees,  as  decreed  the  several  sums  of  money  and  the  interest  thereof, 
decreed  to  be  recovered  by  the  said  Nicholas  Mahon  and  Elinor  his  wife,  who  were 
plaintiffs  in  the  said  court  of  Chancery,  to  be  a  charge  on  the  20  messuages,  10  tofts, 
200  cottages,  200  gardens,  and  2000  acres  of  land,  in  Mucknoe  and  Castle-Blany, 
alias  BaUylurgan,  Ballylacky,  and  Ballytean,  being  the  particulars  mentioned  in  the 
fine  levied  in  pursuance  of  the  deed  of  settlement  of    1687,  equally,  in   proportion 
to  each  denomination  in  the  said  fine  mentioned ;  and  so  far  as  the  said  decrees 
or  orders  postponed  the  sale  of  the  lands  liable  to  the  said  sums  decreed  to  be  re- 
covered by  the  said  Nicholas  Mahon  and  Elinor  his  wife,  till  after  the  death  of 
Margaret  Lady  Dowager  Blany,  it  was  ordbrbd,  that  Ihe  same  should  be  reversed : 
and  it  was  further  adjudobd,  that  the  manor,  lands,  and  territory  of  Mucknoe  and 
Ballylacky,  and  all  other  messuages,  lands,  tenements,  and  hereditaments,  of  which 
the  said  Henry  Lord  Blany  was  seised  in  fee  at  the  time  of  the  deed  of  settlement 
aforesaid,  and  which  were  thereby  subjected  to  the  raising  the  said  portion  and 
maintenances  of  the  said  Elinor ;  and  so  much  of  the  messuages,  lands,  tenements, 
and  hereditaments,  lying  in  the  other  manor,  towns,  and  places  named  in  the  said 
fine,  being  part  of  Ihe  estate  intailed  by  virtue  of  the  deed  and  fine  of  1662,  as 
would  answer  to  the  full  and  complete  number  of  messuages,   acres,  and  other 
particular  descriptions  in  the  said  fine,  were  well  oharged  with  the  portion  and 
n>aintenance  of  the  said  Elinor,  and  were  liable  to, be  sold  during  the  life  of  Margaret 
Lady  Dowager  Blany,  for  payment  thereof  with  interest,  subject  to  her  rent-charge 
of  £400  per  ann. :  and  it  was  further  OROBRBn  and  ADJin>OBD,  that  all  the  lands  so 
adjudged  to  be  charged  with  the  said  portion  and  maintenance,  and  not  liable  to 
the  £400  per  ann.  settled  on  the  said  Margaret  Lady  Dowager  Blany,  or  so  much 
thereof  as  should  be  necessary,  should  be  forthwith  sold,  subject  to  all  prior  in- 
cambrancee  affecting  the  same  to  the  best  bidder,  for  raising  tiie  said  portion  and 
arrears  of  maintenance,  with  interest,  according  to  the  last  decree;  and  if  the  lands 
not  chargeable  with  the  £400  per  ann.  should  not  be  [85]  sufficient  for  that  purpose, 
that  then  the  estate  charged  with  the  said  £400  per  ann.  or  so  much  thereof  as 
should  be  necessary,  should  likewise  be  forthwith  sold  for  the  purposes  aforesaid, 
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subject  to  the  said  £400  per  ann.  and  all  prior  incumbrancea  affecting  the  same; 
and  with  these  variations,  the  rest  of  the  said  decrees  and  orders  were  affirmed ;  and 
the  court  of  Chancery  in  Irdand  was  to  take  car©  that  this  judgment  should  be  put 
into  effectual  execution.     (Jour.  vol.  22.  p.  131.) 


Case  5. — Samuel  Berington, — Plaintiff;  John  Pakkhubst  and  others, — 
Defendants  (in  Error)  [16th  May  1738]. 

[There  must  be  an  actual  entry  to  avoid  a  fine;  and  no  ejectment  can  be 
maintained  where  the  demise  is  laid  before  the  time  of  such  actual  entry.'\ 
**  Judgment  of  K.  B.  affibubd. 

The  point  is  thus  stated  in  Cruise  on  Fines,  p.  304. — ^The  deliyery  of  a 
declaration  in  ejectment  does  not  amount  to  such  an  entry  as  will  avoid  a 
fine,  even  though  the  defendant  appears  to  it,  and  confesses  lease,  entry,  and 
ouster ;  for  there  must  be  an  actual  entry  made  anittw  elamoMdi,  whereas  in 
ejectment  there  is  only  a  fictitious  or  supposed  entry  for  tlie  purpose  of 
making  a  demise;  and  the  entry  must  be  made  before  the  time  when  the 
demise  is  laid.  See  1  Vent.  42 :  3  Burr.  1897  :  Doug.  483,  5 :  and  the  note 
at  the  end  of  this  Case. 

No  Entry  is  necessary  where  the  fine  is  levied  without  proclamations ;  for 
the  Stat.  4  H.  7.  c.  24,  does  not  extend  to  such  a  fine ;  and  it  may  be  avoided 
at  any  time  within  20  years.     Jenkin  v.  Prichard,  2  Wils.  45. 

The  Entry  to  avoid  a  fine  must  be  made  by  the  person  who  has  a  right  to 
the  landsj  or  by  some  one  appointed  by  him ;  for  a  person  who  has  a  right 
of  entry  may  empower  another  to  enter  for  him.     1  Inst  258.  a 

The  other  questions  in  the  several  books,  referred  more  particularly  to  the 
laying  the  demise  in  actions  of  ejectment.** 

2  Strange,  1086 :  Viner,  vol.  1.  p.  292.  ca.  23.     ♦♦And.  125 :  Ann.  162. 

2  Kely.  9.  lOO.^^ 

J(^n  Dormer  Esq.  having  three  sons  and  two  brothers  living,  and  two  nephews, 
the  sons  of  a  deceased  brother  ;  and  being  desirous  to  settle  the  ancient  family  estate 
in  the  males  of  his  name  and  blood,  in  case  there  should  be  no  issue  male  of  his 
own  sons;  did,  upon  the  marriage  of  his  ddeet  son.  Sir  John  Dormer  Bart,  with 
Susanna,  one  of  the  daughters  and  coheirs  of  Sir  Richard  Brawne,  and  in  con- 
sideration thereof,  and  of  .£5000  the  marriage  portion,  by  indenture  of  feoffment, 
dated  the  13th  of  August  1662,  made  between  tlie  said  John  Dormen  and  Sir  John 
Dormer  his  son  and  heir  apparent,  of  the  first  part ;  the  said  Susanna  Brawne  of  the 
second  part;  Sir  Robert  Jenkinson  and  Sir  William  Child,  of  the  third  part;  and 
John  Cave  and  Thomas  Marriott,  of  the  fourth  part;  limit,  settle,  and  convey, 
(amongst  other  lands,)  the  manor  of  Shipton-Lee  and  Lee-Grange,  and  divers  lands, 
tenements,  and  hereditaments,  the  estate  and  inheritance  of  the  said  John  Dormer 
and  Sir  John  Dormer,  or  one  of  them,  in  the  county  of  Bucks,  (subject  to  an  estate 
in  part  of  the  premises,  to  the  said  John  Dormer,  the  father,  for  life.)  to  trustees 
and  their  heirs,  to  the  uses  following ;  viz.  to  the  use  of  the  said  Sir  John  Dormer, 
and  his  assigns,  for  99  years,  if  he  should  [86]  so  long  live,  with'  remainder  to 
trustees  to  preserve  contingent  remainders;  remainder  to  the  first  and  other  sons 
of  the  said  marriage,  in  tail  male  successively ;  remainder,  as  to  part  of  the  pre- 
mises, to  the  trustees  for  99  years,  for  raising  daughters  portions;  remainder,  as 
to  all  the  premises,  to  the  first  and  other  sons  of  the  said  Sir  John  Dormer,  by  any 
other  wife,  in  tail  male  successively;  remainder  to  Robert  Dormer,  second  son  of 
the  said  John  Dormer,  (afterwards  one  of  the  justices  of  the  court  of  Common 
Pleas,)  for  99  years,  if  he  should  so  long  live;  remainder  to  trustees  to  preserve 
contingent  remainders;  remainder  to  the  first  and  other  sons  of  the  said  Robert, 
in  tail  male  successivdy;  remainder  to  Fleetwood  Dormer,  third  son  of  the  said 
John  Dormer,  for  99  years,  if  he  should  so  long  live ;  remainder  to  trustees  to  pre- 
serve contingent  remainders;  remainder  to  the  first  and  other  sons  of  the  said 

68 


Digitized  byVjOOQlC 


BEEINOTON  V.  PAEKHtTEffr  [1738]  IV  BBOWH. 

Fleetwood,  in  tail  male  successively ;  remainder  to  the  said  John  Dormer,  and  the 
heirs  male  of  his  body;  remainder  to  Peter  Dormer,  brother  of  the  said  John 
Dormer,  for  99  years,  if  he  should  so  long  live;  remainder  to  trustees  to  preserve 
contingent  remainders ;  remainder  to  the  first  and  other  sons  of  the  said  Peter,  in 
tail  male  successively;  remainder  to  Fleetwood  Dormer,  afterwards  Sir  Fleetwood 
Dormer,  another  brolier  of  the  said  John  Dormer,  for  99  years,  if  he  should  so 
long  live;  remainder  to  trustees  to  preserve  contingent  remainders;  remainder  to 
the  first  and  other  sons  of  the  said  Fleetwood,  in  tail  male  successively ;  remainder 
to  Bennet  Dormer,  who  was  the  eldest  son  of  Euseby  Dormer  deceas^,  another 
brother  of  the  said  John  Dormer,  for  99  years,  if  he  should  so  long  live ;  remainder 
to  trusted  to  preserve  contingent  remainders ;  remainder  to  the  first  and  other  sons 
of  the  said  Bennet  Dormer,  in  tail  male  successively ;  remainder  to  Euseby  Dormer, 
second  son  of  the  said  Euseby  Dormer,  and  father  of  the  lessor  of  the  plaintiff,  for 
99  years,  if  he  should  so  long  live;  remainder  to  trustees  to  preserve  contingent 
remainders ;  remainder  to  the  first  and  other  sons  of  the  said  Euseby,  in  tail  male 
successively ;  remainder  to  the  heirs  of  the  body  of  tiie  said  John  Dormw ;  remainder 
to  the  right  heirs  of  the  said  John  Dormer. 

There  was  issue  of  this  marriage  one  son,  afterwards  Sir  William  Dormer,  and 
one  daughter,  Susanna,  who  married  Francis  Sheldon  Esq.  and  by  whom  she  had 
several  diildren,  who  enjoyed  other  parts  of  the  family  estate,  as  heirs  general 
of  John  Dormer,  who  made  'Uie  settlement. 

It  happened,  that  the  several  successive  limitations  in  thn  settlement,  precedent 
to  the  estate  limited  to  Euseby  Dormer  the  nephew,  determined  in  his  life-time,  by 
the  deaths  of  all  the  prior  remainder-men  without  issue  male;  the  last  of  such 
estates  which  subsisted,  being  the  term  of  99  years,  vested  in  Mr.  Justice  Dormw, 
who  died  without  any  issue. 

John  Dormer,  ihe  lessor  of  the  plaintiff  and  eldest  son  of  the  said  Euseby 
Dormer,  who  was  forced  to  litigate  three  years  in  the  court  of  Chancery,  to  obtain 
a  discovery  of  tbe  settlement,  of  [87]  which  there  were  no  lees  than  three  duplicates 
in  the  hands  of  the  defendants,  who  used  all  manner  of  dilatoriee  to  avoid  producing 
it;  being  advised  that,  upon  the  death  of  his  fatider,  which  happened  on  tiie  3d  of 
September  1729,  he  was  become  seised  of  an  estate  tail  in  the  premises,  by  virtue 
of  the  said  settlement;  did,  in  Michaelmas  term  1731,  cause  declarations  in  eject- 
ment to  be  delivered  to  John  Parkhurst  Esq.  and  Sir  John  Fortescue  Aland  Ent. 
and  Catherine  Dormer,  and  their  t^iants,  for  the  manor  of  Shipton-Lee  and  Lee- 
Grange,  and  divers  messuages,  lands,  and  tenements,  and  also  5s.  rent  and  view 
of  frank-pledge,  with  the  appurtenances,  lying  in  Shipton,  Lee-Crange,  and  Quain- 
ton,  in  the  countv  of  Bucks;  and  also  of  all  manner  of  tithes  growing  and  renewing 
in  Shipton-Lee;  and  in  Hilary  term  following,  the  said  John  Parkhurst  and  his  wife, 
Sir  John  Fortescue  Aland  and  his  wife,  and  Catherine  Dormer,  and  their  tenants, 
made  themselves  defendants,  and  entered  into  the  common  rule  for  confessing  lease, 
entry,  and  ouster ;  and  issue  was  thereupon  joined. 

In  Michaelmas  term  1736,  the  cause  came  cm  to  be  tried  at  the  bar  of  the  court 
of  King's  Bench,  by  a  special  jury  of  the  county  of  Bucks ;  when  the  jurors  found, 
that  as  to  the  tithes,  rent,  and  view  of  frank-pledge,  in  the  declaration  specified, 
the  defendants  were  not  guilty;  and  as  to  the  trespass  and  ejectment  in  tlie  manor, 
and  the  residue  of  the  tenements  and  premises  in  the  declaration  specified,  they 
found  a  special  verdict  to  the  f (blowing  effect ;  viz. 

"That  on  the  13th  of  August  1662,  John  Dormer  Esq.  and  Sir  John  Dormer, 
being  seised  of  the  premises  in  the  declaration  in  fee,  made  such  deed  of  settlement 
thereof,  as  is  above  set  forth ;  and  that  livery  of  seisin  and  possession  of  the  premises 
wag  made  to  the  trustees  in  due  form  of  law. 

"That  by  virtue  of  the  said  feoffment  and  livery  of  seisin,  the  said  trustees 
afterwards,  on  the  said  13th  of  August  1662,  entered  upon  and  were  seised  of  the 
premiies ;  and  that  after  making  the  said  settlement,  viz.  on  the  first  day  of  October 
1662,  a  marriage  was  solemnized  between  the  said  Sir  Jc^m  Dormer  and  Susanna. 

"That  in'Michadmas  term,  in  the  14th  year  of  King  Charles  II.  a  common 
recovery  was  duly  suffered  of  the  premises,  to  tlie  uses  in  the  said  feoffment;  and 
that  by  virtue  of  the  said  feoffment,  livery  of  seisin,  and  recovery,  the  said  Sir 
John  Dormer,  on  the  1st  day  of  December  1662,  entered  into  and  was  possessed  of  so 
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much  of  the  premiBes,  as  were  limited  to  him  for  the  term  of  99  years,  if  he  so 
long  lived.  And  that  the  said  John  Dormer  Esq.  afterwards,  and  before  the  said 
marriage,  entered  and  was  seised  of  so  much  of  the  saia  premises  as  were  limited 
to  him  for  the  term  of  his  life. 

"  That  on  the  Ist  of  September  1670,  the  said  Susanna  Dormer  died ;  and  that 
on  the  23d  of  September  1675,  Sir  John  Dormer  [88]  also  died;  and  that  he  left 
issue  by  the  said  Susanna,  Sir  William  Dormer  Bart,  his  only  son  and  heir  at  law, 
who  attained  his  age  of  21 ;  and  that  on  the  23d  of  September  1675,  the  said  Sir 
William  ei^tered  into  the  premises  so  limited  to  the  said  Sir  John  Dormer  his 
father  for  99  years,  if  he  so  long  lived,  and  was  seised  thereof  in  fee  tail. 

"  That  on  the  Ist  of  October  1679,  John  Dormer  Esq.  also  died  seised  of  such 
his  estate  in  the  residue  of  the  premises ;  and  left  the  said  Sir  William  Dormer,  his 
grandson,  the  heir  male  of  his  body,  and  also  his  heir  at  law ;  and  that,  on  the  2d 
of  October  1679,  the  said  Sir  William  Dormer  entered  into  all  the  premises  whereof 
the  said  John  Dormer,  his  grandfather,  died  seised,  and  was  seised  thereof  as  of 
fee  tail ;  and  thereby  became  seised  of  all  the  premises  in  the  declaration  specified. 

"  That  John  Dormer  Esq.  had  three  sons ;  viz.  Sir  John  Dormer,  Robert  Dormer, 
and  Fleetwood  Dormer,  in  the  said  indenture  of  feoffment  named ,-  and  tiiat  after 
the  death  of  Sir  John  Dormer,  and  in  the  life-time  of  Sir  William  Dormer,  viz.  on 
the  22d  of  October  1723,  the  said  Fleetwood  Dormer  died,  without  issue-  male;  and 
that  on  the  10th  of  September  1678,  Peter  Dormer,  in  the  said  indenture  of  feoff- 
ment named,  one  of  the  brothers  of  the  said  John  Dormer  Esq.  died  without  issue 
male;  and  that  on  the  16th  of  September  1696,  Fleetwood  Dormer,  also  named  in 
the  said  feoffment,  and  another  brother  of  the  said  John  Dormer  Esq.  died  without 
issue  male;  and  that  on  the  Ist  of  November  1680,  Bennet  Dormer  Ebq.  named  in 
the  said  settlement,  and  one  of  the  sons  of  Euseby  Dormer,  deceased,  (which  said 
Euseby  was  one  of  the  brothers  of  John  Dormer  E!eq.)  died  without  issue  male ;  and 
that  on  the  9th  of  March  1725,  Sir  William  Dormer  died  seised  of  the  premises 
without  issue  male. 

"  That  after  Sir  William  Dormer's  death;  viz.  on  the  9th  of  March  1725,  Robert 
Dormer  entered  upon  the  said  premises,  and  was  possessed  thereof  for  the  term  of 
99  years,  if  he  so  long  lived ;  and  had  issue  male  Fleetwood  Dormer  his  only  son ; 
and  that  in  Easter  term,  in  the  12th  year  of  King  George  I.  a  fine,  w^th  proclama- 
tions, was  levied  of  the  premises,  between  Dormer  Parkhurst  Esq.  and  John  Park- 
hurst  jun.  Esq.  and  the  said  Bobert  Dormer  and  Fleetwood  his  son;  and  that  in 
the  same  Easter  term,  a  common  recovery  was  also  suffered  of  the  premises  by  the 
said  Robert  and  Fleetwood,  with  double  voucher. 

"  That  on  the  22d  of  June  1726,  Fleetwood  Dormer,  the  son,  died  without  issue 
male,  and  l^at  the  said  Robert  Dormer,  the  fatiier,  survived  him ;  and  afterwards, 
on  the  16th  of  September  1726,  the  said  Robert  Dormer,  the  father,  died  without 
issue  male,  and  left  issue  four  daughters;  viz.  Mary  Dormer,  dame  E'i/Abeth,  wife 
of  tile  said  Sir  John  Fortescue  Aland,  Ricarda  the  wife  of  the  said  John  Parkhurst, 
and  the  said  Ca-[89]-therine  Dormer ;  and  that  after  the  death  of  the  said  Robert 
Dormer,  the  said  Sir  John  Fortescue  Aland  and  Elizabeth  his  wife,  the  said  John 
Parkhurst  and  Ricarda  his  wife,  and  the  said  Catherine  Dormer,  entered  into  the 
premises  and  received  the  profits  thereof;  and  afterwards  in  Easter  term  1730, 
levied  a  fine  with  proclamations  of  the  said  premises. 

"  That  on  the  3d  of  September  1729,  Euseby  Dormer,  the  nephew  of  the  said 
John  Dormer  Esq.  died,  leaving  issue  male  of  his  body  John  Dormer,  the  lessor  of 
the  plaintiff ;  and  that  before  the  death  of  the  said  last  mentioned  Euseby  Dormer, 
the  said  term  of  99  years,  by  the  said  feoffment  limited  for  raising  daughters 
portions,  was  duly  surrendered  and  extinguished. 

"  That  on  the  10th  of  September  1731,  the  said  John  Dorm»,  the  lessor  of 
the  plaintiff,  entered  into  the  premises,  with  intent  to  make  the  demise  in  the 
declaration  mentioned,  to  the  said  Samuel  Berington,  in  order  to  enable  the  said 
Berington  to  bring  this  action  of  ejectment,  but  did  not  th«n  make  an  actual  etUry 
for  the  purpose  of  wvoiding  the  soAd  fines;  and  thereupon  the  said  John  Dormer, 
the  lessor,  became  seised  thereof,  as  the  law  requires;  and  being  so  seised,  he 
afterwards  demised  the  premises  to  the  said  Berington,  as  in  the  declaration  stated. 

"  That  the  said  John  Dormer,  the  lessor  of  the  plaintiff,  made  three  several 
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actual  entriee  upon  the  said  premises,  claiming  title  thereto;  viz.  the  first  entry 
on  the  6th  of  January  1731,  the  second  on  the  6th  of  October  1732,  end  the  third 
entry  on  tihe  5th  of  October  1733." 

The  occasion  of  finding  this  special  verdict  was,  that  upon  the  trial,  two  points 
were  insisted  upon  for  the  defendants:  I.  That  the  remainder  limited  by  the 
settlement,  under  which  the  lessor  of  the  plaintiff  claimed,  was  barred  by  the  fine 
levied  by  Robert  Dormer  and  Fleetwood  his  son,  and  the  recovery  suffered  by 
Fleetwood  ihe  son  in  1726.  II.  That  though  the  plaintiff  should  not  be  barred  by 
this  fine  and  recovery,  yet  by  it,  and  by  the  fine  of  the  daughters  of  Robert  Dormer 
in  1730,  all  persons  who  were  out  of  possession,  were  barred,  until  an  actual  entry 
made,  or  at  least  so  dispossessed,  that  they  could  not  bring  an  ejectment;  and  in 
this  case^  the  actual  entry  found,  was  subsequent  in  time  to  the  demise  in  the  dec- 
laration, and  therefore  void;  in  regard  that  by  law,  no  person  can  make  a  good 
lease,  who  is  out  of  possession. 

In  Hilary  term  1736,  and  in  Hilary  term  1737,  this  special  verdict  was  argued 
in  the  court  of  King's  Bench ;  and  though  both  the  above  points  were  spoke  to  by  the 
counsel,  yet,  as  the  defendants  were  entitled  to  judgment,  if  the  court,  should  be 
of  opinion  with  them  upon  either  point;  and  the  court  being  unanimously  of 
opinion,  that  an  actual  entry  was  necessary  to  be  made  by  the  lessor  of  the  plaintiff, 
before  the  Ist  of  October  1731,  the  date  of  the  demise,  and  no  such  entry  having 
been  made,  the  [90]  court,  tiierefore,  gave  judgments  for  the  defendants  upon  that 
point,  without  determining  the  other. 

To  reverse  this  judgment,  a  writ  of  error  was  brought  in  parliament;  and  on 
behalf  of  the  plaintiff  in  error  it  was  insisted  (F.  Chute,  H.  Legge),  l^at  like  lessor 
of  the  plaintiff,  upon  the  death  of  Euseby  Dormer  his  father  on  the  3d  of  September 
1729,  became  seised  of  an  estate  tail  in  possession  in  the  premises  in  question ;  and 
iras  therefore  at  liberty  to  lay  the  fictitious  demise  in  the  declaration,  at  any  time 
after  his  right  accrued.  That  the  defendants  were  no  wa3rB  entitled  lo  any  estate 
in  the  premises,  by  virtue  of  the  said  settlement ;  and  that  the  lessor  of  the  plaintiff 
was  neither  party  or  privy  to  the  fine  levied  by  them  in  Easter  term  1730,  after 
his  right  to  tiie  premises  accrued ;  nor  could  he  be  presumed  to  be  cognizant  of  the 
time  of  levying  it.  That  his  title  to  an  estate  tail  in  the  premises,  was  clearly 
found  l^'the  special  verdict;  the  several  intermediate  remainder-men  between  him 
sad  Johxt  Dormer  Esq.  who  made  the  settlement,  appearing  upon  the  record  to  have 
severaUy  died  without  leaving  any  issue  male  of  their  respective  bodies.  That  a 
fine  with  proclamations  does  not,  by  force  of  the  statute  4  Henry  VII.  operate  as  a 
bar  to  conclude  strangers,  till  after  five  years  elapse  without  entry  or  action ;  and 
therefore  the  verdict  having  found,  that  the  lessor  of  the  plaintiff  made  his  first 
actual  entry  on  the  6th  of  January  1731,  and  before  the  declaration  in  his  action, 
he  thereby  avoided  the  operation  of  the  fine,  and  was  at  liberty  to  lay  tht  demise  in 
hig  declaration,  which  is  a  mere  fiction  of  law,  as  early  as  he  thought  fit  after  his 
right  accrued ;  in  the  same  manner,  as  if  his  title  had  stood  independent  of  such 
fine  so  rendered  ineffectual  within  the  plain  intent  of  the  statute :  and  if  such  entry 
was  not  good  to  maintain  this  demise,  it  must  follow,  that  in  every  casa  where  a  fine 
is  levied  by  a  wrong-doer,  and  not  discovered  tiU  two,  three,  or  lour  years  after- 
wards, the  intermediate  profits  between  the  time  of  levying  such  fine,  and  the 
entry  oi  the  lawful  owner,  must  be  absolutely  lost ;  though  the  statute  gives  five  years 
to  enter ;  and  an  entry  at  any  time  within  the  five  years,  purges  the  disseisin  and  the 
wrong  from  the  beginning,  and  brings  the  person  so  entering  within  the  saving  of 
the  statute,  to  all  intemts  and  purposes. 

On  tiie  other  side  it  was  said  (D.  Ryder,  J.  Strange),  that  an  actual  entry  is 
necessary  to  avoid  a  fine,  before  an  ejectment  can  be  brought,  and  it  must  also  be 
before  the  time  of  the  demise ;  because  a  fine  is  of  that  high  nature,  even  at  common 
law,  that  it  dispossesses  all  persons  claiming  title,  and  consequently  a  lense  to  found 
the  ejectment  upon,  cannot  be  made  till  tibe  lessor  regains  the  possession.  As  to 
the  entries  found  by  the  verdict  to  have  been  made  subsequent  to  the  time  of  the 
demise,  they  were  apprehended  to  be  of  no  use  in  the  present  case;  for  the  eject- 
ment lease  being  originally  void,  could  not  be  made  good  by  any  subsequent  act ; 
and  therefore  whatever  effect  those  entries  might  have  in  other  respects,  they  could 
not  make  the  lease  good.  That  the  word  action  in  [91]  the  statute  4  Hen.  VII.  has 
slwsys  been  understood  to  mean  real  aetiont,  which  were  then  in  use;  and  it  has 
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often  been  determined,  that  the  bringing  an  ejectment  is  not  siiffioieat  to  aToid 
a  fine. 

It  is,  however,  objected,  tiiat  Robert  Dormer  being  only  tenant  for  years,  and  die 
freehold  being  limited  to  trustees  for  his  life,  to  support  the  contingent  uses,  with 
remainder  to  his  first  and  otiier  sons  in  tail  malej  the  fine  levied  by  Robert  and 
Fleetwood,  who  was  the  next  remainder-man  in  tail,  was  void,  or  at  least  no  free- 
hold passed  thereby ;  and  consequMitly,  the  recovery  suffered  by  Fleetwood,  the  son 
of  Robert,  was  also  void  for  want  of  good  tenants  to  the  precipe,  it  being  necessary  they 
should  be  tenants  of  the  freehold. 

But  this  objection  depends  upon  a  supposition,  that  th^-e  was  then  an  estate  of 
freehold  in  the  trustees ;  and  is,  besides,  a  very  unfavourable  objection,  because  the 
remainder-man  in  tail,  for  whose  benefit  they  were  made  trustees,  joined  in  the  fine 
and  recovery.  It  is  apprehended,  that  the  fre^old  was  th^i  in  Fleetwood,  the  son 
of  Robert  Dormer,  and  not  in  the  trustees:  the  words  of  the  settlement  are,  and 
from  and  after  the  death  of  the  said  Robert  Dormer,  or  other  sooner  determination 
of  the  estate  limited  to  him  for  99  years  As  aforesaid,  then  to  th€  use  and  behoof  of 
the  trustees  and  their  heirs,  for  and  during  the  natural  life  of  the  said  Robert 
Dormer.*  Now,  taking  all  the  words  together,  they  are  so  absurd,  that  they  ctinnot 
be  of  any  effect ;  but  taking  them  distributively,  in  the  first  place,  the  limitation  is 
from  and  after  the  death  of  Robert-,  to  the  trustees  for  the  life  of  Robert,  which  is 
impossible  ;  in  the  next  place,  suppose  the  words  from  and  after  the  death  of  Robert 
were  to  be  rejected,  then  it  would  rest  upon  the  words,  or  other  sooner  determination 
of  the  estate  limited  to  him  for  99  years ;  and  then,  as  it  was  quite  uncertain  whether 
that  term  of  99  years  would  determine  before  the  death  of  Robert^  the  limitation 
to  the  trustees  would,  at  the  most,  be  but  a  contingent  one ;  and  if  so,  then  as  Fleet- 
wood, the  next  remainder-man,  was  in  being  at  tiie  death  of  Sir  William  Dormer, 
his  became  a  vested  remainder,  and  he  had  thereby  an  estate  of  freehold  to  enable 
him  to  make  good  tenants  to  the  precipe.  But  there  was  no  reason  to  construe  this 
limitation  so  favourably ;  for  though  tlie  ancient  method  was,  to  limit  an  estate  for 
years  to  the  father,  determinable  on  his  death,  then  to  trustees  for  the  life  of  the 
father,  to  support  the  contingent  uses,  and  then  to  the  first  and  other  sons  of  the 
father  in  tail ;  yet  tJiat  method  tended  so  much  to  perpetuities,  which  are  odious  in 
the  law,  and  was  found  so  inconvenient,  that  the  constant  metixod  now  is,  to  limit 
an  estate  to  the  father  for  life ;  and  had  the  limitation  been  so  in  t^e  pre-[92]-sent 
case,  there  could  have  been  no  doubt,  but  the  recovery  had  been  well  suffered.  Be- 
sides, the  present  limitation  cannot,  by  any  rule  of  construction  wliatever,  be 
extended  beyond  the  words  of  it;  and  if  so,  the  recovery  was  well  suffered,  and  the 
right  of  the  lessor  of  the  plaintiff  barred.  And  in  this  case,  the  daughters  of  Robert 
Dormer,  in  wliose  favour  the  judgment  has  been  given,  were  the  granddaughters  of 
John  Dormer  who  made  the  settlement,  and  the  heirs  also  of  Robert  and  of  Fleet- 
wood, the  tenant  in  tail ;  whereas  the  lessor  of  the  plaintiff  waa  only  a  collateral 
relation,  and  the  most  remote  remainder-man  in  the  deed. 

After  hearing  counsel  on  this  writ  of  error,  and  the  unanimous  opinion  of  the 
judges  being  delivered  upon  certain  points  of  law  to  them  proposed,!  it  was 
ORDBRBD  and  ADJUDGBD,  that  the  judgment  given  in  the  court  of  King's  Bench  should 
be  afSrmed ;  and  tliat  the  record  should  be  remitted :  and  it  was  further  ordbrbd, 
that  the  plaintiff  in  error  should  pay  to  the  defendants  in  error  £10  for  their 
costs.    (Jour.  vol.  25.  p.  257.) 

*  A  subsequent  and  very  material  question  between  these  parties  arose  upon  this 
limitation,  and  was  twice  solemnly  determined  in  favour  of  the  present  plainti£f  in 
error.     See  Parkhurst  v.  Smith,  post,  title  Rbmaindhb,  ca.  1. 

t  It  appears  from  Strange's  report  of  this  case,  (vol.  2.  1086.)  tihat  the  questions 
put  to  the  judges  were,  1st,  Whether  an  actual  entry  was  necessary  to  avoid  the 
finel  2d,  Whether  the  demise  being  laid  before  the  time  of  the  first  entry,  this  eject- 
ment could  be  maintained?  To  the  first  question,  they  answered  in  the  affirmative. 
To  the  second,  in  the  negative. 
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Case  6. — Alubkd  Pincke  and  others, — Appdlavis;  Edward  Thornycroft 
and  others, — BesponderUs  [28th  February  1785]. 

pn  what  casee  courts  of  equity  -will  restrain  a  parly  from  setting  up  a  fine 
as  a  bar  to  an  ejectment ;  especially  where  the  non-claim  has  run  pending  a 
suit  in  equity  between  the  same  parties.] 

**  Dbcreb  of  Lords  (Commissioners,  dismissing  the  bill,  bbvbrsbo. 

Although  a  bill  in  Equity  is  not  such  an  action  as  will  avoid  a  fine,  if  the 
subject  matter  of  the  suit  be  of  legal  jurisdiction,  yet  still  in  some  instances 
the  filing  a  bill  in  a  Court  of  Equity  will  prevent  the  bar  arising  from  a, 
fine  and  non-claim :  and  in  cases  of  this  kind  the  Court  will  direct  a  trial  at 
law,  with  an  order  that  the  defendants  shall  not  set  up  the  fine  in  bar  of  the 
plaintiff's  claim;  upon  the  same  principle  that  a  Court  of  Equity  sometimes 
directs  that  the  defendants  in  a  suit  at  law  shall  not  plead  the  statute  of 
limitations.  Cruise  on  Fines,  329 ;  cites  2  Atk.  389,  390 ;  insisted  on  by  the 
counsel  for  the  appellants. 

In  1  Bro.  C.  R.  289.  it  appears  that  the  Lords  Commissioners  determined 
"That  the  filing  a  bill  for  equitable  relief,  is  equivalent  to  bringing  an 
action,  in  its  effect  of  preventing  a  fine  from  being  set  up  as  a  bar ;  but  filing 
a  bill  merely  for  discovery  is  not." — The  present  bill  was  for  a  discovery  and 
an  accownt;  and  the  House  of  Lords  reversed  the  Lords  Commissioners' 
decree.** 

••  1  Bro.  C.  R.  289. 

Sir  John  Thornycroft  Bart,  the  son  of  Sir  John  Thornycroft,  late  of  Milcomb  in 
the  county  of  Oxford,  Bart,  was,  in  his  life-time,  as  heir  of  his  father,  entitled  to  the 
remainder  in  fee  of  the  estates  in  question  in  this  cause,  expectant  on  the  decease  of 
his  sister  [93]  Elizabeth,  the  then  wife  of  Roger  Peter  Handasyde  Esq.  without 
issue,  under  a  settlement  made  by  his  father,  by  indentures  of  lease  and  release, 
dated  respectively  the  15th  and  16th  of  March  1722,  whereby  the  same,  with  divers 
other  estates,  were  settled  amongst  other  uses  to  the  use  of  trustees,  for  600  years, 
upon  the  trusts  therein  mentioned,  and  which  term  was  still  subsisting ;  remainder  to 
the  use  of  Elizabeth  Handasyde  for  life;  remainder  to  trustees  to  preserve  contingent 
remainders ;  remainder  to  her  first  and  other  sons  in  tail  male ;  remainder  to  the 
daughter  and  daughters  of  the  said  Elizabeth  Handasyde  in  tail  general ;  remainder 
after  the  determination  of  other  estates  therein  mentioned,  and  which  were  at  an 
end,  to  the  use  of  the  right  heirs  of  Sir  John  Thornycroft  the  father,  for  ever. 

Sir  John  Thornycroft  the  son  being  so  seised,  made  his  will,  dated  12th  May 
1739,  wherdby  he  devised  all  the  estates  to  which  he  was  so  entitled,  to  the  use  of 
his  wife  for  life;  remainder  to  the  use  of  the  heirs  of  his  body  on  his  said  wife 
batten  or  to  be  begotten,  with  remainder  to  the  use  of  Henry  Forster,  his  heirs  and 
assigns  for  ever. 

Sir  John  Thornycroft  the  son  died  24th  of  June  1743,  without  issue,  in  the  life- 
time of  his  sister  the  said  Elizabeth  Handasyde,  who  upon  his  death  became  the  only 
surviving  child  and  right  heir  of  Sir  John  Thornycroft  the  father. 

After  the  decease  of  Sir  John  Thornycroft  the  son,  divers  controversies  arose 
between  Elizabeth  Handasyde  and  Henry  Forster,  touching  the  validity  of  the  said 
will,  and  a  suit  was  instituted  by  the  said  Roger  Peter  Handasyde  and  Elizabeth  his 
wife,  against  the  said  Henry  Forster,  in  the  court  of  Chancery,  for  the  purpose  of 
setting  aside  the  same ;  which  disputes  were  afterwards  compromised ;  and  Forster 
having  agreed  to  accept  .£630  in  lieu  of  all  claims  and  demands  under  the  will, 
did  thereupon,  by  indentures  of  lease  and  release,  dated  respectively  the  8th  and 
9th  of  May  1745,  convey  all  his  interest  in  the  estates  devised  by  the  said  will,  unto 
the  said  Roger  Peter  Handasyde  and  Elizabeth  his  wife,  who  was  the  heir  at  law  of 
her  brother.  Sir  John  Thornycroft,  to  hold  to  the  use  of  the  said  Roger  Peter  Handa- 
syde and  Elizabeth  his  wife,  their  heirs  and  assigns  for  ever,  as  joint-tenants. 

Elizabeth  Handasyde  survived  her  husband,  and  having  no  issue,  made  her  will, 
dated  the  24th  of  April  1772,  in  the  words  following :  "  In  the  name  of  God,  Amen. 
1  Elizabeth  Handasyde,  of  the  parish  of  Walton  upon  Thames,  in  the  county  of 
Surry,  widow,  being  in  heallii  and  of  sound  memory,  do  make  this  my  last  will 
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and  testament  in  manner  following:  ImprinvU,  I  give,  devise,  and  bequeath  my 
house  and  estate  and  manor  of  Melcomb,  in  the  parish  of  Bloxham,  in  ^e  county 
of  Oxon,  with  all  thereunto  belonging,  to  Henshaw  Thornycroft  of  the  pariah  of 
Prestbury  and  township  of  Siddington,  in  the  county  palatine  of  Chester,  and  hia 
heirs  male ;  as  also  all  my  estate  and  manor  of  Stockwell  in  the  parish  of  Lambeth,  in 
the  county  of  Surry,  and  all  thereunto  belonging,  as  also  my  house  and  [943  estates 
at  Walton  on  Thames,  and  all  thereunto  belonging,  and  my  two  farms  at  Teaton  in 
Northamptonshire,  and  Brookend  in  Buckinghamshire,  in  like  manner ;  as  also  three 
houses  in  Friday-street,  in  the  occupation  of  the  widow  Witts,  Thomas  Hughes,  and 

John  Johnson,  as  also  two  houses  in  Queenhithe,  in  the  occupation  of Goodall ; 

also  the  Boar's  Head  tavern  in  Cannon-street,  in  the  occupation  of Raymond  j 

also  one  house  in  Little  East  Cheap,  in  the  occupation  of  Girford ;  also  an 

house  and  land  at  Brixton  Causeway,  in  the  county  of  Surry,  in  the  occupation  of 
William  Heath,  in  like  manner  as  aforesaid,  to  the  said  Henshaw  Thornycroft, 
and  his  heirs  male;  and  I  do  also  give,  devise,  and  bequeath  all  my  personal  estate, 
of  what  nature  or  kind  soever,  to  the  said  Henshaw  Thornycroft,  who  I  do  appoint 
my  sole  executor  to  this  my  last  wiU  and  testament.  As  witness  my  hand  and  seal, 
this  24th  April  1772,  Elizabeth  Handasyde,  (L.  S.)  Signed,  sealed,  published, 
and  declared  by  the  testatrix  in  the  presence  of  us,  William  Shakespear,  John 
Stevenson,  Charles  Hummer." 

In  December  1772,  the  testatrix  died,  leaving  Elizabeth  Pincke,  widow,  (the  appel- 
lant's Alured  Pincke's  mother,)  commonly  called  Lady  Abergavenny,  (since  deceased,) 
and  the  appellant,  Ann  Thornycroft,  her  coheiresses  at  law,  and  also  coheiresses  of 
Sir  John  Thornycroft  the  son,  of  which  Henshaw  Thornycroft,  the  devisee,  was  at 
that  time  fully  apprized. 

The  testatrix  died  seised  of  estates  which  did  not  pass  by  the  will,  and  u[K>n  her 
death>  Henshaw  Thornycroft  took  possession  thereof,  as  well  as  of  the  estates 
devised,  knowing  that  Lady  Abergavenny  and  Ann  Thornycroft  were  the  coheirs 
of  the  testatrix,  and  conscious  that  part  of  the  estates  did  not  pass  by  the  wilL 
And  in  order  to  secure  such  tortious  possession,  Henshaw  Thornycroft  levied  a  fine, 
with  proclamations  of  all  the  testatrix's  estates,  as  well  those  descended  as  those 
devised,  as  soon  after  t^e  death  of  the  testatrix  as  possible,  viz.  in  Hilary  term  1773, 
in  hopes  that  the  heirs  at  law  might  not  oome  to  the  knowledge  of  their  right  till 
five  years  had  run  upon  the  fine. 

Henshaw  Thornycroft^  being  also  executor  of  the  will,  possessed  himself  of  all 
the  deeds,  papers,  and  writings,  of  the  testatrix,  and  among  others  of  all  the  title 
deeds  and  evidences  relative  both  to  the  descended  and  the  devised  estates  of  the 
testatrix,  and  particularly  of  the  said  indentures  of  lease  and  release  of  the  8th 
and  9th  of  May  1745,  whereby  Forster  conveyed  to  Elizabeth  Handasyde  the  estates 
devised  to  him  by  Sir  John  Thornycroft. 

The  said  Elizabeth  Pincke,  and  ^e  appellant  Ann  Thornycroft,  in  October  1776, 
filed  their  bill  in  the  court  of  Chancery,  which  was  afterwards  amended  against 
Henshaw  Thornycroft,  and  thereby  prayed  that  he  might  set  forth  the  dates  and 
short  contents  of  all  the  deeds,  evidences,  and  writings  in  his  custody  or  power 
relating  to  the  lands,  tenements,  or  hereditaments  of  which  Elizabeth  Handasyde 
died  seised,  and  might  produce  the  same  before  one  of  the  masters  of  the  court ;  and 
that  such  of  them  as  should  be  re-[95]-quired  to  be  produced  at  law,  might  remain  in 
the  hands  of  the  master  to  be  produced  as  the  court  should  direct ;  and  that  he  might 
likewise  discover  what  lands  or  tenements  of  Elizabeth  Handasyde  he  was  in  posses- 
sion  of,  which  were  not  comprized  in  her  will,  and  that  he  might  account  with  the 
said  Elizabeth  Pincke,  and  the  appellant  Ann  Thornycroft,  for  the  rents  and  profits 
of  the  premises  received  by  him  since  the  decease  of  Elizabeth  Handasyde ;  and  might 
deliver  up  all  deeds,  evidences,  and  writings  relating  thereto  in  his  custody,  power, 
or  possession. 

At  the  time  of  filing  this  bill,  it  was  unknown  and  unsuspected  by  the  appellants 
that  Henshaw  Thornycroft  had  levied  a  fine  of  the  estates  of  tiie  testatrix,  the 
appellants  conceiving,  as  they  reasonably  might,  that  he  relied  upon  the  will  for  his 
title,  if  he  had  one. 

"The  defendant  by  his  answer  filed  in  February  1777,  denied  being  in  poiteision 
of  any  estates  belonging  to  Mrt.  Handasyde,  but  what  were  eomprited  in  her  wUl; 
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and  made  no  mention  of  his  having  levied  any  fine  of  such  lands,  or  any  part 
thereof. 

At  the  time  the  heirs  at  law  of  Mrs.  Handasyde  filed  their  bill  they  apprehended 
that  Sir  John  Thornycroft  the  son  had  died  intestate,  and  that  Mrs.  Handasyde  had 
taken  the  estates  as  his  heir  at  law ;  and  accordingly  they  stated  in  their  bill  that 
he  died  intestate,  and  required  the  said  Henshaw  Thornycroft  to  answer  whether 
he  had  or  had  not  made  any  will;  and  if  any  will  had  been  made  by  Sir  John 
Thornycroft  the  son,  to  set  it  forth.  A.nd  although  the  probate  of  the  will  of  Sir 
John  tiie  son,  and  likewise  the  said  d'-eds  of  compromise  of  8th  and  9th  of  May  1745, 
(by  which  Foster  conveyed  all  his  interest  in  the  estates  thereby  devised  to  him  to 
General  Handasyde  and  his  wife,)  were  then  in  the  hands  of  Henshaw  Thornycroft ; 
yet  he,  by  his  answer,  sworn  19th  of  February  1777,  admitted  that  Sir  John  Thorny- 
croft the  son  had  died  without  any  wilL 

Before  any  further  answer  was  put  in,  the  heirs  at  law  discovered  that  Mrs. 
Handasyde  died  seised  of  one  of  the  estates  in  question,  viz.  a  farm  and  lands  in 
the  parish  of  St  Mary,  Newington  Butts,  in  the  county  of  Surry,  then  in  the  occupa- 
tion of  Robert  Gtoater,  and  which  was  not  devised  by  her  will,  and  were  advised 
tLey  might  recover  it  at  law  by  ejectment,  resolving  in  the  mean  time  to  proceed  in 
equity  for  a  discovery  of  any  other  estates  of  Mrs.  Handasyde,  which  might  be  in 
the  same  situation,  and  to  obtain  the  title  deeds,  and  an  account  of  the  rents  and 
profits;  and  accordingly,  about  ISth  January  1778,  the  heirs  at  law  brought  their 
ejecbnent  against  Goater  the  tenant,  when  Henshaw  Thornycroft  appeared  thereto, 
and  made  himself  a  defendant,  and  pleaded  as  landlord  of  Goater ;  and  the  heirs 
at  law  being  prepared  to  try  the  cause,  were  about  to  ddiver  a  notice  for  the  trial 
thereof  at  the  then  ensuing  Lent  assizes  in  1778,  for  the  county  of  Surry,  when  the 
said  Elizabeth  Pincke  died,  leaving  the  appellant  Alured  Pincke,  her  only  son  and 
heir  at  law.  And  her  death  having  happened  within  a  few  weeks  before  the  assizes, 
the  appellants  could  not  then  proceed  to  trial,  but  they  after-[96]-wards  gave  notice 
for  the  following  summer  assizes,  which  were  in  August  1778 ;  and  so  little  suspicion 
had  they  of  a  fine  being  levied,  that  they  did  not,  before  the  delivery  of  the  eject- 
ment, make  an  actual  entry  to  avoid  it. 

Henshaw  Thornycroft,  finding  that  if  the  trial  should  come  on  according  to  the 
notice,  and  he  should  rely  on  his  own  title  as  devisee  of  Mrs.  Handasyde,  the 
appellants  must  either  try  the  cause  upon  the  merits,  which  he  did  not  chuse  they 
should,  or  he  must  set  up  the  fine  and  nonsuit  the  plaint;i£Fs  for  want  of  an  actual 
entry ;  but  as  the  five  years  had  not  run  upon  the  fine  to  make  it  a  bar,  and  as,  if 
the  fine  was  discovered,  an  actual  entry  might  be  made,  and  a  n?\v  ejectment  be 
brought,  before  the  five  years  were  expired,  another  method  was  used  to  delay  the 
triid  till  the  five  years  were  expired,  and  the  fine  become  a  bar.  This  was  effected 
by  Henshaw  Thornycroft's  solicitor  applying,  a  few  days  before  the  summer  Surry 
assizes  1778,  to  the  solicitor  for  the  appellants,  and  informing  him  of  the  will  of  Sir 
John  Thornycroft  the  son,  and  stating,  that  such  will  produced  upon  the  trial 
of  the  ejectment,  and  setting  up  the  title  of  Forster's  heirs,  would  nonsuit  the 
plaintiffs.  Upon  which  the  solicitor  for  the  heirs  at  law,  seeing  no  prospect  of 
avoiding  a  nonsuit,  as  the  will  shewed  a  clear  right  in  Forster,  and  out  of  Mrs. 
Handasyde,  countermanded  the  notice. 

At  tiiis  time  the  heirs  at  law  of  Mrs  Handasyde  were  wholly  ignorant  of  the 
evidence  then  in  the  actual  custody  of  Henshaw  Thornycroft,  which  would  have  been 
an  answer  to  the  objection  arising  from  the  wiU,  namely,  the  deeds  of  1745,  by 
which  Forster  conveyed  the  estates  to  Mrs.  Handasyde :  so  that  the  will  of  Sir  John 
Thornycroft  the  son  would  have  been  so  far  from  impeaching  the  claim  of  the  heirs 
at  lav  of  Mrs.  Handasyde  upon  the  trial,  that  it  would  have  formed  a  part  of  their 
titk.  But  the  heirs  at  law  being  at  that  time  totally  ignorant  of  any  compromise 
made  between  Forster  and  Mr.  and  Mrs.  Handasyde,  or  of  the  deeds  of  1745  having 
been  executed,  or  of  any  act  being  done  by  Forster  to  part  with  his  interest  under 
Sir  John  Thornycroft's  will;  the  discovery  of  the  will  of  Sir  John  Thornycroft, 
and  concealing  tiie  deeds  of  1745,  had  their  effect  to  impose  upon  the  agent  for  the 
heirs  at  law,  which  was  unjust;  as  the  deed*  by  which  that  com/promise  had  been 
tfeettd,  had  been,  from  the  death  of  Mrs.  Handasyde,  in  the  hands,  custody,  or 
potter  of  the  then  defendant,  Henshaw  Thornycroft. 
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In  Michaelmas  term  1778,  the  five  years  upon  the  fine  ran  out;  and  the  appel- 
lant some  time  afterwards,  by  mere  accident,  being  informed  tiiat  Forster  had 
conveyed  the  interest  so  vested  in  him  to  Mr.  and  Mrs.  Handasyde,  gave  notice  of 
trial -for  the  Lent  assizes  1779,  when,  to  their  great  surprize,  Henshaw  Thornycroft 
Bet  up  the  fine  levied  by  him,  and  thereby  nonsuited  the  appellants ;  and  which  was 
the  first  notice  or  intimation  the  appellants  had  that  any  such  fine  had  been  levied. 

[97]  The  suit  in  equity  was  abated  by  the  deaUi  of  Lady  Abergavenny,  who  left 
the  appellant,  Alured  Pincke,  her  only  son  and  heir  at  law,  and  the  only  acting 
executor  of  her  will,  and  who  being  advised  that  it  was  necessary  to  have  a  produc- 
tion of  the  deed  of  1745,  to  give  in  evidence  upon  a  trial  at  law  to  rebutt  Hue  will 
of  Sir  John  Thornycroft,  if  given  in  evidence  by  the  defendants  at  law,  and  to 
have  a  decree  either  that  the  will  should  not  be  set  up,  or  if  it  w^as,  Uiat  the  deed 
should  be  produced  at  the  trial,  and  that  the  fine  should  not  be  given  in  evidence, 
upon  which  a  non-claim  had  run  pending  the  suit  in  the  court  of  Chancery ;  there- 
fore on  the  7th  September  1779,  the  appellants  filed  their  biD  of  revivor  and 
supplement  in  tlie  cause,  against  Henshaw  Thornycroft  and  Mary  his  wife,  and 
Joseph  White,  thereby  stating  the  several  circumstances  aforesaid ;  and  the  original 
bill  having  already  prayed  a  production  of  deeds,  the  supplemental  bill  prayed 
that  Henshaw  Thornycroft  might  be  restrained  from  Retting  up  Uie  fine  in  any 
manner,  to  the  prejudice  of  the  appellants,  and  might  pay  them  the  costs  they 
were  put  to  upon  the  trial  of  the  ejectment ;  and  that  he  might  account  for  tlie  rents 
received  by  him  since  the  death  of  Mrs.  Handasyde,  and  pay  what  should  be  due 
on  that  account. 

Before  any  answer  was  put  in  to  this  bill,  Henshaw  Thornycroft  died,  but  not 
until  a  considerable  length  of  time  after  process  of  attachment  had  issued  against 
him  for  not  answering. 

Soon  after  the  decease  of  Henshaw  Thornycroft,  viz.  1st  November  1780,  the 
appellants  filed  their  bill  of  revivor  and  supplement  against  the  respondent  Edward 
Thornycroft,  the  only  son  and  heir  at  law,  and  also  the  devisee  and  executor  of 
Henshaw  Thornycroft,  and  against  th«  respondents  Eleanor  and  Ann  Thornycroft, 
his  daughters,  who  respectively  claimed  an  interest  in  the  premises  in  question, 
under  the  will  of  their  father;  and  tlte  original  bill  having  been  amended  to  have 
a  fuller  production  of  deeds,  the  defendants  were  required  to  answer  both  bills. 

On  the  Ist  October  1781,  the  respondents  answered,  and  thereby,  amongst  other 
things,  set  forth  the  will  of  Sir  John  Thornycroft  the  son,  and  for  the  first  time 
the  deeds  of  compromise  of  the  8th  and  9th  of  May  1745,  made  between  Henry 
Forster  and  General  Handasyde  and  his  wife,  and  admitted  that  the  said  deeds 
were  then  in  their  custody.  They  likewise  admitted  that  Elizabeth  Handasyde 
died  seised  of  the  estate  at  Newington  Butts,  and  that  Henshaw  Thornycroft,  in 
Hilary  term  1773,  levied  a  fine  thereof,  and  of  all  other  the  estates  of  Mrs.  Handa- 
syde, to  Mr.  White.  And  the  respondents  also  admitted,  that  Henshaw  Thorny- 
croft, soon  after  the  death  of  Elizabeth  Handasyde,  possessed  himself  of  all  tlie 
estates  she  died  seised  of,  but  of  none,  as  they  believed,  unless  it  was  the  estate 
at  Newington,  but  what  were  devised  by  her  will,  and  <Jiat  at  the  time  he  levied 
the  fine,  he  had  all  the  title  deeds,  evidences,  and  writings  in  his  hands,  relaiing 
to  the  estates  Mrs.  Handasyde  died  seised  of.  The  respondents,  by  their  answer, 
did  also  admit  that  such  notice  was  given  for  the  trial  of  the  ejectment  at  the 
summer  assizes  1778,  and  that  their  solicitor  [98]  had  some  conversation  witli  the 
appellants  then  solicitor,  respecting  a  bill  filed  in  the  Exchequer  in  Hilary  term 
preceding,  by  the  heirs  of  Forster,  claiming  under  the  will  of  Sir  John  Thornycroft ; 
but  as  to  the  particulars  thereof  they  referred  to  the  answer  of  Mr.  White,  and 
said  tliey  believed  the  appellants  then  solicitor  did  countermand  the  notice  of  trial ; 
and  that  he  did  so  in  consequence  of  what  passed  between  him  and  Mr.  White, 
and  Mr.  White  did  by  his  answer  admit,  that  he  did  suggest  to  the  appellants 
solicitor  that  the  defendant  might  set  up  the  will  of  Sir  John  Thornycroft  the  son, 
upon  the  trial  of  the  ejectment,  and  thereby  nonsuit  the  plaintiffs.  The  respon- 
dents answer  was  not  put  in  until  after  process  of  contempt  had  issued  against 
them  for  not  answering  in  due  time,  and  was  at  length,  upon  exceptions,  deemed 
insufficient,  and  the  respondents  submitted  to  put  in  a  further  answer,  which  they 
did  on  the  8th  January  1783,  after  process  of  contempt  had  again  been  issued 
against  them. 

66 


Digitized  by 


Google 


PINCKE  V.  THORNYCBOFT  [1785]  IV  BBOWN. 

Although  the  original  bill  had  been  filed  so  long  since  as  the  6th  October  1776, 
yet  the  respondents  and  their  late  father,  by  constantly  answering  either  untruly, 
evasively,  or  insufiSciently,  and  by  repeatedly  standing  out  to  process  of  contempt, 
had  avoided  giving  a  full  and  complete  answer  to  the  bill,  until  this  last  was 
sworn,  which  was  near  seven  years  after  the  original  institution  of  the  suit. 

As  soon  as  the  last  answer  came  in,  issue  was  joined  in  the  cause,  and  the 
appellants  examined  several  witnesses,  and  proved  themselves  heirs  at  law  of 
Eluabeth  Handasyde,  and  that  she  died  seised  of  the  estates  in  question. 

On  the  Ist  July  1783,  the  cause  came  on  to  be  heard  before  the  Lords  Com- 
missioners, (Lougfajborough,  Ashhurst,  and  Hotham,)  and  on  the  2d  of  July  the 
court  were  pleased  to  dismiss  the  appellants  bills  without  costs. 

Whereupon  the  present  appeal  was  brought,  and  on  behalf  of  the  appellants  it 
was  contended  (M.  Kenyon,  J.  Madocks,  J.  Lloyd),  that  it  belongs  to  the  jurisdiction 
of  courts  of  equity,  not  only  to  give  relief  where  the  party  entitled  to  lands  has  a 
title  only  in  equity;  but  also  where  the  plaintiff  in  equity  has  the  legal  estate, 
and  can  recover  at  law,  provided  the  deeds  which  are  evidence  of  his  title  are  in 
the  hands  of  tiie  defendant  in  possession  of  the  lands.     The  court  in  such  cases 
relieves  by  decreeing  a  production  of  the  deads  upon  a  trial  at  law,  by  restraining 
the  defendant  from  setting  up  satisfied  terms,  and  (in  case  an  account  of  the  rents 
is  also  prayed)  will  after  a  recovery  at  law  by  ULe  aid  of  the  court,  decree  an 
account  of  rents  and  profits.     In  like  manner,  wtiere  the  plaintiff  has  the  title  at 
law,  and  can  make  it  out  at  law  without  any  aid  from  deeds  in  the  defendant's 
hands;  yet  if  the  defendant  has  in  his  hands  an  instrument,  which  will  defeat  the 
plaintiff's  legal  title,  and  has  alao  another  instrument  in  his  hands  which  will 
restore  the  plaintiff's  title,  equity  will  either  decree  the  defendant  not  to  give  the 
first  instrument  in  evidence  at  law,  or  to  produce  both.     This  was  the  present  case. 
For  the  plaintiffs,  as  heirs  of  [99]  Elizabeth  Hatndasyde,  could  make  out  their  title 
at  law  to  the  lands,  which  did  not  pass  by  her  will,  without  any  aid  by  proving 
their  pedigree;  but  it  was  in  the  power  of  the, defendant  to  nonsuit  the  plaintiffs, 
by  shewing  that  Sir  John  Thornycroft  the  son,  was  in  his  lifetime  seised  of  the 
esta.te  in  question,  and  that  he  devised  it  to  Forster,  whereby  £!lizabeth  his  sister 
and  heir  at  law  was  disinherited.      But  by  the  conveyance  of  1745   frtmi  Forster 
to  Elizabeth  in  fee-simple,  and  the  production  of  it  at  law,  the  plaintiffs  would  be 
reinstated  in  their  title  as  heirs  to  Elizabeth.     The  original  biU  was  brought,  for 
a  production  and  inspection  of  all  the  title  deeds,  by  the  heirs  of  Elizabeth  Handa- 
syde against  the  devisee,  to  which  production  the  heir  was  entitled.     And  the 
plaintiffs  presuming  that  some  aid  of  the  court  might  appear  to  be  finally  necessary 
to  try  the  title  at  law,  the  bill  prayed  an  account  of  rents  and  profits  and  delivery 
of  the  deeds  belonging  to  the  descended  estates.     In  the  course  of  pursuing  and 
obtaining  this  discovery,  it  came  out,  though  at  first  denied,  that  Sir  John  Thorny- 
croft the  son  made  a  will,  and  devised  to  Forster ;  and  it  also  came  out  by  the  last 
answer,  that  Forster  had  reconveyed  to  Elizabeth  Handasyde  in  fee.     It  also  came 
out,  that  the  lands  in  question  were  comprized  in  an  old  settlement  of  1722,   and 
in  a  term  of  five  hundred  years  thereby  created  for  raising  annuities,  which  had 
been  satisfied,  but  the  term  remained  outstanding,  subject  to  which  term  Sir  John 
Thornycroft  the  son  took  the  lands  in  question.     So  that  it  was  undoubted,  that 
if  there  were  no  other  circumstances  in  the  case,  the  court  had  a  jurisdiction,  and 
should  have  decreed,  upon  the  hearing  of  the  cause,  that  the  bill  should  be  retained, 
with  liberty  for  the  plaintiff  to  bring  an  ejectment,  that  the  defendant  the  devisee 
should  not  set  up  the  term  of  five  hundred  years,  and,  in  case  the  will  of  Sir  John 
Thornycroft  the  son  should  be  produced  in  evidence,  that  the  defendant  should 
likewise  produce  at  the  trial  the  deed  of  1746,  and  that  all  further  directions 
should  be  reserved  till  after  the  trial  was  had.     That  the  only  circumstances  in 
the  present  case  which  differed  it  from  the  above,  and  which  were  the  grounds  of 
dismissing  the  bill,  were,  that  in  Hilary  term  1773,  the  next  after  the  death  of 
Elizabeth  Handasyde,  the  devisee  levied  a  fine  of  all  the  devised  estates,  and  also 
of  the  descended  estates,  having  entered  upon  both  immediately  after  her  death. 
The  ori(tinal  bill  wm  filed  in  1776.     The  five  years  non-claim  run  from  Michaelmas 
1778.    In  October  1781,  the  answer  came  in  which  discovered  the  deed  of  1745 
and  admitted  it  to  have  been  in  the  hands  of  the  devisee  from  the  time  of  the  death 
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of  Mizabetibi  Handasyde ;  and  the  answer  also  stated  and  insisted  upon  the  fine  and 
p.ondaim.  The  cause  was  heard  the  Ist  July  1783,  at  which  time  the  court  should 
hare  added  to  the  directions  above  mentioned,  that  the  fine  and  nonclaim  should  not 
be  insisted  upon  at  law,  instead  of  dismissing  the  bill  upon  the  ground  of  such 
fine  and  nonclaim  only,  as  a  nonclaim  had  elapsed  pending  the  suit  in  Chancery, 
and  therefore  the  court  [100]  ought  not  to  have  permitted  the  defendant  to  take 
advantage  of  it  at  law. 

For  a  court  of  equity  will  not  suffer  the  rights  of  the  parties  to  be  changed, 
pending  the  suit  in  a  case  within  the  jurisdiction  of  the  court,  and  where  the  court 
can  rdieve;  therefore  if  a  trust-estate  is  before  the  court  in  a  lis  pendens,  and  a 
sale  be  made  of  ihe  trust  estate,  without  actual  notice  of  the  cause  to  tiie  pur- 
chasor,  the  court  at  the  hearing  wiU  decree  tiie  relief  against  the  purchasor,  which 
the  plaintiff  in  the  cause  was  entitled  to.  But  it  is  otherwise  after  the  cause  is  at 
an  end,  for  then  the  party  must  have  express  notice  of  a  decree^  as  he  must  of  a 
judgment  at  law,  to  affect  him  with  equity.  So  in  the  case  of  a  fine,  equity  will 
not  suffer  a  nonclaim  completed,  pending  the  cause,  to  prevent  the  court  from  doing 
equity;  otherwise,  as  Lord  Hardwicke  expressed  it  in  2  Atk.  390,  it  will  trip  up 
the  jurisdiction  of  this  court,  if  you  will  not  allow  (where  it  is  a  proper  matt£ur  of 
equity)  the  bill  to  prevent  the  running  of  a  fine.  So  where  a  court  of  equity  has 
directeid  aji  action,  the  defendant  has  been  restrained  from  setting  up  the  statute  of 
limitations  which  has  run  pending  the  suit  in  equity.  That  the  present  was  like  the 
case  of  Dormer  and  Fortescue,  where  the  plaintiff's  title  accrued  in  1729,  under 
a  settlement  in  the  hands  of  the  defendant  A  fine  was  levied  in  Easter  term 
1730,  by  the  defendant  then  in  possession.  In  1731  the  plaintiff  brought  an  eject- 
ment. In  1732  he  filed  his  bill,  praying  a  discovery  and  production  of  the  settle- 
ment, and  an  account  of  rents  and  profits.  On  the  28th,  29th,  and  30th  of  April 
1735,  the  cause  was  heard  before  Lord  Talbot,  who  reta.ined  the  bill,  with  liberty 
to  bring  an  ejectment,  and  directed  the  deed  to  be  produced  before  the  master  for 
inspection,  and  also  upon  the  trial ;  and  the  defendant  was  restrained  from  setting 
up  a  term  in  the  deed,  prior  to  the  plaintiff's  estate,  to  nonsuit  him;  and  ordered 
it  should  be  admitted  to  be  extinguished.  After  the  decree,  the  cause  was  tried 
at  bar  in  Michaelmas  term  1735,  and  a  special  verdict  was  found;  upon  which  one 
point  reserved  was,  whether  an  actual  entry  was  necessary  to  avoid  the  fine ;  which 
being  held  to  be  necessary,  judgment. was  entered  for  the  defendant.  An  actual 
entry  was  made  on  the  10th  November  1735,  and  the  plaintiff  brought  a  writ  of 
error  in  parliament  upon  the  judgment,  but  the  judgment  was  affirmed  16th  May 
1738.  A  new  ejectment  was  brought  as  of  Michaelmas  1735,  laying  the  demise 
20th  of  November  1735,  which  was  tried  at  bar  in  Michaelmas  term  1738,  and  a 
special  verdict  found;  upon  which  judgment  was  given  for  the  plaintiff  in  Michael- 
mas term  1740,  and  affirmed  in  parliament  23d  February  1740.  A  supplemental 
bill  was  brought  31st  of  May  1741,  stating  the  recovery  at  law,  and  praying  an 
account  of  rents  and  profits.  The  defendant  demurred,  as  the  mesne  profits  were 
recoverable  at  law,  and  pleaded  the  statute  of  limitations  to  the  account  of  rents. 
The  court  over-ruled  both  the  demurrer  and  the  plea  2  Ist  of  March  1741-2.  And 
28th  of  April  1744,  the  cause  [101]  came  on  upon  the  equity  reserved  by  Lord 
Talbot's  decree,  and  on  the  supplemental  bill;  and  on  the  2d  June  following  the 
court  decreed  an  account  of  rents  from  the  time  when  the  plaintiff's  title  accrued. 
So  that  notwithstanding  a  fine  was  levied  before  the  bill  filed,  and  the  cause  was 
depending  fourteen  years,  yet  the  justice  of  the  plaintiff's  case  prevailed. 

The  will  of  Sir  John  Thornycroft  the  younger  was  disclosed  to  Henshaw  Thorny- 
croft  by  a  bill  filed  against  him  by  Forster's  heirs,  in  Hilary  1778;  but  no 
mention  was  made  of  it  to  the  appellants  or  their  agents,  until  a  few  days  before 
the  Autumn  assizes  1778.  At  the  time  when  the  solicitor  for  Henshaw  Thornycroft 
first  applied  to  the  solicitor  for  the  plaintiffs  in  the  ejectment,  and  threatened 
to  set  up  the  will  of  Sir  John  Thornycroft,  which  caused  his  countermanding  the 
notice  of  trial,  the  five  years  had  not  run  upon  the  fine;  and  if  Henshaw  Thorny- 
croft's  agent  had  then  also  discovered  tlie  deed  of  1745,  tiie  application  made  by 
the  defendant's  agent  would  not  have  prevented  the  trial  of  the  title  at  law.  But 
as  such  deeds  were  kept  secret,  and  the  defendant's  agent  declared  he  would 
produce  Sir  John  Thornycroft's  will  upon  the  trial,  and  thereby  shew  the  right  out 
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of  Mrs.  H&ndasyd^  it  would  have  been  idle  to  have  gone  on  in  the  ejectment,  upon 
a  certainty  of  being  nonsuited.  Before  the  lessors  of  the  plaintiff  in  the  eject- 
ment,  or  their  attorney,  knew  or  bad  any  information  of  the  deeds  of  1745, 
which  were  for  the  first  time  discovered  in  1781,  the  five  years  had  run  upon  the 
fine;  so  that  by  means  of  the  conduct  of  Mr  Thornycroft  and  his  solicitor,  the 
plaintiffs  were  deprived  of  every  means  of  trying  Uieir  right  to  the  estates,  which 
conduct  alone  fully  authorized  a  court  of  equity  to  restrain  tlie  defendants  from 
setting  up  the  fine,  or  deriving  any  benefit  under  tlie  same,  to  the  prejudice  of 
the  appellants. 

On  the  other  side  it  was  insisted  (J.  Mansfield,  J.  Scott),  that  t^e  title  of  the 
appellants,  if  they  ever  had  any,  was  a  clear  title  at  law ;  it  needed  no  assistance 
of  a  court  of  equity  to  bring  it  to  a  fair  discussion ;  and  accordingly  the  mother 
of  the  appellant  Pincke,  and  the  appellant  Thornycroft,  brought  an  ejectment, 
which  might  have  been  fairly  tried  without  any  such  assistance;  and  there  was  now 
no  obstacle  to  a  legal  determination  of  the  rights  of  the  appellants,  except  the 
fine.  That  there  was  no  ground  for  a  court  of  equity  to  interpose,  to  remove  the 
legal  bar  created  by  the  fine.  It  was  apprehended  that  the  farm  at  Newington  was 
devised  by  the  will ;  but,  supposing  the  contrary,  there  was  not  in  this  case  any 
circumstance  whfch  could  give  a  court  of  equity  a  controul  over  the  legal  title  of 
the  respondents;  nothing  which  could  form  an  obligation  upon  their  conscience 
not  to  set  up  the  fine.  The  appellants  attempted  to  impute  fraud  to  Mr.  Thorny- 
croft, or  his  solicitor  Mr.  White ;  but  the  bill  did  not  state  such  a  case  as  warranted 
the  imputation,  much  less  was  it  made  out  in  proof.  A  fine  is  matter  of  record 
open  to  the  inspection  of  every  one;  tlie  legislature  has  given  it  an  operation  to 
Imr  all  claims  not  asserted  in  due  time,  and  it  is  therefore  the  duty  of  every  person 
h&ying  a  [102]  claim,  to  inform  himself  whether  there  may  be  such  an  impedi- 
ment to  the  assertion  of  it.  Not  disclosing  to  an  adversary  that  a  fine  has  been 
levied,  which  may  in  time  be  a  bar  to  his  claim,  cannot  be  deemed  a  fraud.  It 
was  endeavoured,  therefore,  to  give  to  the  conversation  between  Mr.  White,  and 
the  solicitor  for  the  adverse  parties  in  the  ejectment,  of  which  there  was  no 
evidence  but  tits  answers,  such  a  turn  as  mi|ght  make  it  appear  something  like 
a  fraud.  But  Mr.  White  merely  mentioned  a  claim  made  by  persons  to  whose 
apparent  title  he  was  then  unable  to  give  any  answer,  and  which  had  therefore 
excited  in  his  mind  much  apprehension  for  his  client's  title:  and  what  he  com- 
municated was  not  only  true,  but  according  to  the  information  he  then  had;  it 
was  the  whole  truth,  though  a  subsequent  accidental  discovery  put  an  end  to  this 
alarming  claim,  which,  if  it  had  prevailed,  was  superior  to  the  title  of  the  heirs, 
as  well  as  of  the  devisee,  of  Mrs.  Handasyde.  It  was  true,  the  heirs  countermanded 
their  notice  of  trial  of  the  ejectment;  but  their  own  judgment  decided  their 
conduct.  It  was  asserted  by  the  appellants,  that  if  the  ejectment  had  proceeded 
to  trial,  the  fine  must  have  been  discovered,  and  five  years  not  having  then 
dapsed  from  the  last  proclamation,  the  heirs  might  have  entered  to  avoid  the 
fine.  But  this  assertion  was  not  founded  in  truth;  the  will  of  Sir  John  Thorny- 
croft the  son  would  have  been  a  sufficient  defence,  and  there  would  have  been  no 
necessity  for  setting  up  the  fine.  The  order  of  dismission  expressed  that  the 
biUs  were  dismissed  without  costs,  because  the  respondents  and  their  solicitor 
(who  was  very  improperly  made  a  defendant  to  the  supplemental  suit)  did  not 
desire  costs ;  the  appellants  having  accepted  this  favour  at  the  hands  of  the  respon- 
dents, and  yet  appealing  against  the  order,  this  seemed  to  be  a  case  in  which 
exemplary  costs  ought  to  attend  the  affirmance  of  the  order. 

But  after  hearing  counsel  on  this  appeal,  it  was  ordbrbd  and  AnnmoiD,  that 
tike  decree  therein  complained  of,  should  be  reversed.  '''And  it  was  further 
OBDiRBD  and  ADJUDOEn,  that  the  bill  should  be  retained  for  twelve  months;  and 
that  the  plaintiffs  should  be  at  liberty  in  the  mean  time  to  bring  such  action  or 
actions  at  law  as  they  should  be  advised,  etc.  And  it  was  further  obdbrbd  and 
AOJUOGSD,  that  the  said  Edward  Thornycroft  should  not  insist  in  such  action  or 
actions,  or  on  any  trial  to  be  had  thereon,  on  the  fine  mentioned  in  the  pleadings, 
or  on  any  nonclaim  which  had  ensued  thereon,  or  on  any  other  fine  or  nonclaim 
which  might  have  incurred  since  filing  the  original  bill.  Cruise  on  Fines,  342.** 
(MS.  Jour,  tub  anno  1785.  p.  107.) 
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[103]  FOREIGN  LAWS  AND  CUSTOMS. 

Case  1. — Sarah  Meyneix,  "Widow,  and  others, — AppeUants;  Geobge  Moore, — 
Respondent  [27th  March  1727]. 
[Mew's  Dig.  vi.  1428  :  See  1  Dick.  30:  3  Atk.  409.] 
[Bj  the  laws  of  Antigua,  all  deeds  relating  to  estates  within  tiiat  island  must  be 
registered  there,  in  order  to  make  them  effectual. — And  by  the  same  laws, 
all  the  stock,  utensils,  erections,  and  buildings  upon  a  plantation,  are  subject 
and  liable  to  the  payment  of  debts,  except  negroes  and  other  slaves,  which 
are  deemed  to  be  affixed  to  the  freehold,  and  cannot  be  sold  for  that  purpose, 
unless  there  is  a  deficiency  of  general  ass^s.] 

**  This  case  does  not  appear  in  any  other  book,  and  seems  to  be  entirely 
confined  to  its  own  circumstances,  and  not  to  afford  any  precedent  of  general 
law. 

Order  of  the  Lord  Chancellor  partly  reversed,  but  for  the  most  part 

AFFIRMED.** 

Lawrence  Crabb  in  1690,  went  to  the  island  of  Barbadoes,  and  there  inter- 
married with  the  appelant  Sarah,  who  was  one  of  the  three  daughters  and  coheirs 
of  G^rge  Fletcher  of  that  island. 

The  said  George  Fletcher  died  seised  in  fee  of  five  messuages  and  one  acre  of 
land,  with  several  negroes,  and  other  live  and  dead  stock  in  Barbadoee,  of  £470  per 
ann.  and  also  of  a  plantation,  messuages,  and  lands,  with  several  n^roes,  and  other 
live  and  dead  stock  in  the  island  of  Antigua ;  which,  on  his  death,  descended  upon 
hi)<  three  daughters;  and  two  of  them  soon  after  dying  without  issue,  the  appelant 
Sarah  became  thereupon  entitled  to  the  reversion  of  all  the  said  premises,  exp>ectant 
on  the  death  of  her  mother,  the  widow  of  the  said  Gieorge  Fletcher,  and  who  after- 
wards intermarried  wilii  Francis  Young. 

Lawrence  Crabb  carried  the  appellant  Sarah  to  Jamaica  with  him,  and  in  1691, 
embarked  from  thence  for  England ;  but  in  their  passage,  the  ship  and  aU  her  cargo 
was  lost,  they  themselves  narrowly  escaping;  and  Crabb  being  in  mean  oircum- 
8ti:ncee,  the  appellant  Sarah's  mother,  in  regard  to  his  necessities,  surrendered  the 
plantation  and  premisee  in  Antigua  to  the  appellant  Sarah ;  who,  in  1695,  went  with 
lier  husband  to  Antigua,  and  took  possession  thereof ;  but  finding  the  plantation 
unprovided  with  a  sufficient  stock,  and  in  want  of  several  necessaries,  Crabb  [104] 
wrote  to  his  correspondents  in  England,  to  send  him  coppers  and  other  things 
necessary  for  the  same ;  but  not  being  able  to  procure  any  supply  from  them,  and 
being  by  reason  of  his  very  low  circumstances  unaUe  to  procure  the  same  himself, 
he  and  the  appellant  Sarah  went  to  Barbadoes,  to  persuade  her  mother  to  agree 
that  the  appellant  Sarah's  estate  there,  which  she  was  entitled  to  after  her  mother's 
death,  might  be  sold,  and  t^e  money  arising  therefrom  applied  in  erecting  proper 
buildings  upon,  and  to  supply  and  stock  the  plantation  in  Antigua.  This  the 
mother  at  first  declined ;  but  at  last  she  consented  to  such  sale,  on  Crabb's  agreeing, 
that  the  money  arising  therefrom  should  be  employed  in  supplying  and  stocking 
the  Antigua  plantation,  and  that  then  the  buildings,  negroes,  and  stock  thereon, 
together  with  the  plantation  itself,  should  be  settled  upon  the  appellant  Sarah  and 
her  issue. 

The  Barbadoee  estate  was  accordingly  sold,  and  the  money  arising  by  such  sale 
laid  out  in  supplying  and  stocking  the  Antigua  estate  with  the  necessary  works, 
negroes,  and  cattle ;  and  according  to  the  said  agreement,  Crabb  and  the  appellant 
Sarah,  by  indenture  dated  the  10th  of  April  1699,  in  consideration  of  £1200  con- 
veyed to  Thomas  Lasher,  his  heirs  and  assigns,  all  the  said  plantation  in  Antigua, 
together  with  all  the  houses,  out-houses,  cattle,  mills,  edifices,  and  build- 
ings thereon,  and  all  coppers,  stills,  worms,  utensils,  and  other  things 
whatsoever  thereunto  bdonging;  and  also  sixty-seven  negroe  slaves,  with  ttieir 
increase,  togeUier  with  thirty-five  neat,  aWe,  working  cattle,  and  their  increase,  etc. 
haberuT  to  the  said  Thomas  Lasher,  his  heirs  and  assigns  for  ever ;  who,  by  inden- 
ture, dated  the  15th  of  the  same  month,  for  the  like  consideration,  conveyed  the  said 
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plantation  and  premises  back  again  to  Lawrence  Crabb  and  the  appeUant  Sarah, 
their  heirs  and  assigns,  haheneP  to  them,  their  heirs  and  assigns,  to  the  uses,  intents, 
and  purposes  following,  riz.  To  the  use  of  Lawrence  Crabb  and  tiie  app^ant  Sarah, 
for  their  lives  and  the  life  of  the  survivor  ;  remainder  to  the  use  of  the  children  of 
the  appeUant  Sarah  in  fee;  subject  neverthelees  to  the  payment  of  sudi  portions 
and  l^aciee  as  the  apftellant  Sarah  should  bj  her  will  appoint.  And  these  deeds 
were  duly  recorded  in  Antigua,  according  to  the  laws  of  that  island. 

After  this  transaction,  the  appellant  Sarah  and  her  husband  Crabb  came  to 
England,  where  they  stayed  tiU  1708,  and  were  very  conversant  with  the  respondent ; 
■who  during  all  that  time  never  made  any  demand  upon  them,  until  they  had  actually 
agreed  for  their  passage  back  to  Antigua,  and  put  on  board  divers  goods  and  mer- 
chandize, and  were  ready  to  go  on  board  themselves:  and  then,  when  there  was  no 
time  left  to  settle  or  lodt  into  accounts,  the  respondent  arrested  Crabb,  and  would 
not  discharge  him  till  he  had  given  bond  for  ^2600  principal  money,  wherein  the 
appellant  Sarah  was  made  to  join. 

In  March  1709,  Lawrence  Crabb  died  intestate  at  Antigua,  leaving  the  appellant 
Sarah  his  widow,  and  the  appellant  Isaac  [106]  their  eldest  son,  about  16  years  old, 
■  and  six  other  children ;  but  he  left  no  real  estate  whatever  behind  him,  save  what 
was  so  settled  as  aforesaid.  Whweupon  the  governor  of  the  island,  as  ordinary, 
.  appointed  Colonel  Codrington  and  others  to  inventory  and  appraise  his  personal 
estate,  who  did  accordingly  truly  inventory  and  appraise  at  their  full  value,  all 
the  intestate's  personal  estate,  save  only  four  negroes  of  his  purchase,  which  were 
wholly  unprofitable,  and  ratiier  a  charge  than  a  benefit  to  the  plantation,  and  three 
sacking  children  reckoned  of  no  value,  which  were  Uierefore  omitted ;  the  value  of 
which  personal  estate,  as  so  appraised,  amounted  to  £440. 

Soon  after  Crabb's  death,  the  appellant  Sarah  intermarried  with  Richard  Meynell, 
her  second  husband;  whereupon  one  Joshua  Redhead  brought  his  action,  and 
recovered  judgment  against  the  appellant  Sarah  and  the  said  Richard  Meynell,  for 
£484  Is.  4d.  and  Isaac  Ryall  in  like  manner  recovered  judgment  against  them  for 
£66.  These  two  sums  the  appellant  Sarah  and  Meynell  actually  paid ;  and  the 
appelant  Sarah,  during  her  widowhood,  also  paid  £137  78.  l^d.  for  the  funeral 
expences  of  Lawrence  Crabb,  and  several  other  of  his  debts ;  so  that  she  actually 
paid  in  discharge  of  the  intestate's  debts  £150  and  upwards,  beyond  the  amount  of 
his  assets. 

In  Michaelmas  term  1716,  the  respondent  preferred  his  bill  in  the  court  of 
Chancery  against  the  appellants,  and  the  said  Richard  Meynell,  setting  forth,  that 
by  indenture  dated  the  Ist  of  November  1692,  from  Lawrence  Crabb  and  the  appe- 
lant Sarah  to  the  respondent,  and  by  a  fine  levied  pursuant  thereto,  they  conveyed 
to  the  respondent  and  his  heirs,  all  the  said  premises  in  Barbadoes  and  Antigua, 
together  with  all  the  negroe  slaves  and  plantation  utensils,  and  all  the  appellant's 
estate  in  the  said  island ;  in  trust  for  the  appellant  Sarah  for  her  life,  and  after  her 
deatii,  for  the  said  Lawrence  for  his  life ;  and  after  both  their  deaths,  then  as  to  one 
moiety,  in  trust  for  the  heirs  of  the  body  of  the  appellant  Sarah,  and  for  want  of  such 
isj-ue,  to  the  appellant  Sarali  in  fee ;  and  as  to  the  other  moiety,  in  trust  for  the  said 
Lawrence  Crabb,  and  his  heirs  for  ever;  and  that  this  deed  and  fine  were  duly 
registered  in  Barbadoes  and  Antigua. — That  in  1706,  Lawrence  Crabb  and  the 
appellant  Sarah  became  bound  to  the  respondent  in  a  bond  of  £5000  penalty,  con- 
ditioned for  payment  of  £2500  by  annual  instalments  of  £200.  That  Crabb  was 
further  indebted  to  him  by  another  bond,  dated  the  5th  of  May  1708,  in  £218  48.  6d. 
and  in  near  £7000  above  the  principal  and  interest  due  on  those  two  bonds ;  and 
tlierelore  prayed  that  the  appellant  Sarah,  and  her  tlien  husband  Richard  Meynell, 
might  account  with  the  respondent  for  Lawrence  Crabb's  personal  estate,  and  pay 
what  was  due  to  him  for  principal  and  interest;  and  in  ca^e  such  personal  estate  was 
not  BufScient,  that  the  reversion  of  the  moiety  of  the  premises  in  Barbadoes  and 
Antigua,  expectant  on  the  appellant  Sarah's  death,  and  all  other  [106]  the  said 
^wrence  Crabb's  real  estate  of  which  he  died  seised,  might  be  sold,  and  tiie  respon- 
dent thereout  paid  his  said  debts  with  interest. 

To  this  bill  the  appellant  Sarah,  being  in  England,  answered  alone,  her  husband 
Meyndl  being  then  in  Antigua ;  and  by  her  answer  insisted,  inter  alia,  that  the  con- 
veyance of  November  1692,  and  the  fine  set  up  by  tlie  respondent,  if  any  such  there 
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\rere,  were  executed  and  levied  hy  her  during  her  infancy  and  coverture,  and  were  not 
registered  and  recorded  in  the  proper  offices  in  Antigua,  as  several  acts  of  that 
island  direct ;  and  that  for  want  of  such  r^istry,  the  same  could  not  operate  upon, 
or  bind  any  estate  there :  she  further  insisted,  that  the  bond  for  £2500  was,  as  to  her, 
void,  she  being  then  a  feme  covert,  and  entering  into  the  same  under  the  coercion 
of  her  husband ;  that  the  buildings,  works,  negroes,  and  cattle  on  the  said  plantation, 
at  Lawrence  Crabb's  death,  save  only  twelve  negroes  and  three  children,  were  part  of, 
or  the  produce  or  increase  of  those  left  her  by  her  father,  or  erected  and  purchased 
by  the  monies  arising  out  of  her  and  her  mother's  estate  in  Barbadoee,  and  other 
negroes  that  came  to  her  on  her  mother's  death ;  and  that  no  part  of  the  said  build- 
ings or  works  were  erected,  or  any  part  of  the  said  n^roee  or  cattle  bought  at  the 
expence  or  with  the  money  of  Lawrence  Crabb,  save  only  the  said  twdve  negroes  and 
three  children ;  that  he  never  had  money  of  his  own  to  purchase  the  same  with,  and 
that  he  never  did,  or  could  lay  out  any  money  in  erecting  works,  or  replenishing 
the  plantation  at  Antigua  with  f reeh  stock,  or  any  other  necessaries ;  and  therefore 
she  insisted,  that  she  was  entitled  to  the  same,  together  with  the  plantation,  for  her 
and  her  children's  benefit,  freed  and  exempted  from  the  debts  of  the  said  Lawrence 
Crabb;  and  she  further  insisted,  that  several  consignments  had  been  made  to  the 
respondent,  in  discharge  of  what  was  due  to  him. 

Issue  being  joined,  and  witnesses  examined  on  both  sides,  the  cause  was  heard 
before  the  Lord  Chancellor  Macclesfield,  on  the  8th  of  May  1719 :  when  his  lordship 
declared,  inter  alia,  that  aa  to  the  real  estate  of  the  appellant  Sarah,  of  which  a  fine 
was  levied  and  a  conveyance,  as  to  one  moiety  thereof,  made  to  Lawrence  Crabb  her 
former  husband ;  it  appeared  that  by  the  laws  of  Antigua,  all  deeds  relating  to  estates 
within  that  island,  must  be  registered  there,  to  make  them  effectual ;  and  that  the 
deed  of  settlement  under  which  the  respondent  claimed  to  make  one  moiety  of  the 
estate  liable  to  his  demands,  not  being  registered  there,  as  the  said  laws  required, 
was  thereby  become  void ;  and  did  therefore  order,  that  the  respondent's  bill,  as  to 
such  part  thereof,  as  sought  to  make  a  moiety  of  the  real  estate  liable  to  his  dsnands, 
should  stand  dismissed ;  but  as  to  the  personal  estate  of  Lawrence  Crabb,  his  lord- 
ship ordered  and  decreed,  that  the  appellant  Sarah  should  come  to  [107]  an  account 
for  the  same  before  the  master,  who  in  taking  the  account,  was  to  make  the  appel- 
lant all  just  allowances;  and  the  master  was  also  to  take  an  account,  and  see  what 
Lawrence  Crabb  was  indebted  to  the  respondent,  and  what  the  respondent  had 
received  towards  satisfaction  thereof ;  and  what  the  master  should  find  and  certify 
to  be  due  to  the  respondent  from  the  said  Lawrence  Crabb,  over  and  above  what  he 
had  received  towards  satisfaction  thereof,  it  was  ordered  and  decreed,  that  the  same 
sliould  be  paid  the  respondent  out  of  the  estate  of  the  said  Lawrence  Crabb,  which 
should  appear  to  be  remaining  in  the  appellant's  hands,  after  all  just  allowances 
made  her ;  and  the  consideration  of  costs  was  reserved  tiU  after  the  master's  report. 

On  the  Ist  of  August  1723,  the  master  made  his  report,  and  thereby  certified, 
that  he  found  by  the  proofs  in  the  cause,  and  the  appellant  Sarah's  answer,  that 
Lawrence  Crabb  died  possessed  of  a  personal  estate,  consisting  of  several  negroes, 
buildings,  cattle,  household  stuff,  and  other  things,  the  particulars  and  value 
whereof  he  annexed  to  his  report  by  way  of  schedtile,  amounting  to  £4050  78.  6d. 
Antigua  money ;  and  that  the  same,  upon  his  death,  came  to  the  hands  of  the  appel- 
lant Sarah ;  and  which  £4050  7s.  6d.  was  at  tite  time  of  Lawrence  Crabb's  death 
in  value  £2700  5s.  sterling,  whereout  the  master  had  allowed  the  appellant  £37 
sterling  for  funeral  charges,  which  being  deducted  out  of  the  £2700  6a.  there 
remained  of  the  assets  of  Crabb  come  to  the  appellant's  hands  £2663  Ss.  And  the 
master  further  certified,  that  he  found  due  to  the  respondent  from  Crabb,  on  two 
binds,  and  for  interest  due  tiiereon  to  the  25th  of  June  1723,  and  by  money  paid  by 
the  respondent  for  Crabb's  use  and  by  his  order,  several  sums  which  he  particularly 
mentioned  in  the  second  schedule  to  his  leport,  amounting  to  £4416  158.  2d.  but  the 
respondent  having  admitted  before  the  masteV  to  have  received  of  Crabb,  in  his  life- 
time, and  by  goods  consigned  by  him  to  the  respondent,  and  which  came  to  the 
respondent's  hands  after  Crabb's  death,  £288  128.  9d.  the  particulars  whereof  he  set 
out  by  way  of  third  schedule  to  his  report,  which  being  deducted  out  of  the  said 
£4416  158.  2d.  there  tlien  remained  due  to  the  respondent  on  the  25th  day  of  June 
1723,  £4128  2s.  6d. 

72 


Digitized  byVjOOQlC 


MEYNELL  V.  MOORE  [1727]  IV  BBOWH. 

To  this  report  the  appellants  took  several  exceptions ;  the  first  of  which  was,  for 
that  the  master  had  in  <iie  first  schedule  to  his  report,  charged  the  appellant  with 
the  several  matters  and  things  following,  as  partx>f  the  personal  estate  of  Lawrence) 
Crabb;  whereas  by  the  laws  and  customs  of  the  idand  of  Antigua,  the  same  belonged 
to  and  were  part  of  the  freehold  and  inheritance  of  the  appellants,  and  ought  to  go 
along  with  the  same,  being  by  the  decree,  and  by  the  settlements  therein  recited, 
discharged  from  the  respondent's  demands;  viz. 


£. 

*. 

d. 

600 

0 

0 

200 

0 

0 

480 

0 

0 

200 

0 

0 

130 

0 

0 

1360 

0 

0 

[108]  A  wind  mill  erected 

Seven  large  coppers         ....... 

Thirty-four  working  cattle  at  £20  per  head  . 
A  cattle  mill,  a  curing  house,  boiling  house  and  still  house 
Two  large  stills,  two  worms,  and  two  worm  tubs 
Sixty-eight  negroes  at  £20  each,  one  with  the  other 

And  in  which  two  last  particulars,  there  was  an  overcharge  both  as  to  the  number 
and  value. 

The  third  exception  was,  for  that  the  master  had  not  allowed  the  appellant  Sarah 
the  sum  of  £484  Is.  4d.  being  a  debt  due  from  Lawrence  Crabb  to  Josiiua  Redhead, 
and  for  which  he  recovered  a  judgment  at  law,  against  her  and  her  Ir.te  husband 
Meynell ;  nor  the  sum  of  £66  paid  to  Isaac  Ryall,  in  satisfaction  of  so  much  due 
from  Crabb,  and  for  which  Ryall  also  recovered  judgment  at  law  against  the  appe- 
lant and  her  said  husband  Meynell,  both  which  sums  ought  to  have  been  allowed 
the  appellant. 

And  the  fourtii  exception  was,  for  that  the  master  had  not,  but  ought  to  have 
allowed  the  appellant  Sarah  the  sum  of  £137  78.  l^d.  it  appearing  frcm  the  proofs 
that  she  paid  so  much  for  the  funerid  expencee  of  Lawrence  Crabb,  and  for  mourn- 
ing for  his  family. 

On  the  18th  of  April  1724,  these  exceptions  were  argued  before  'he  Lord  Chan- 
cellor King ;  when  his  Lordship  was  pleased  to  over-rule  them  all,  and  confirm  the 
master's  report  in  toto. 

The  appellants  tlierefore  appealed  from  this  order,  and  on  their  behalf  it  was 
argued  (C.  Talbot,  N.  Fazakerley),  that  the  buildings,  works,  coppers,  stills,  etc. 
mentioned  in  the  first  exception,  were  the  freehold  of  the  appellant  Sornb,  and  part 
of,  or  belonging  to  her  plantation,  as  to  which  the  respondent's  bill  was  dismissed ; 
and  that  the  same,  together  with  the  negroes  and  cattle  in  this  exception  also  men- 
tioned, were  fully  proved  in  tiie  cause  either  to  have  been  left  the  appellant  Sarah 
bj  her  father,  or  to  have  been  erected  and  bought  in  with  the  monies  raised  by  sale 
of  other  part  of  her  real  estate,  and  annexed  to  her  plantation  in  Antigua,  subject 
to  a  trust  to  her  for  her  life,  and  afterwards  for  the  benefit  of  her  children ;  accord- 
ing to  the  agreements  entered  into  for  that  purpose,  previous  to  tJic  sale  of  the 
Barbadoes  estate.  Besides,  it  was  nowhere  proved,  that  any  of  these  cegroes,  cattle, 
or  stock,  were  bought  by  Lawrence  Crabb ;  on  the  contrary,  it  was  f uUy  in  proof, 
that  he  never  was  in  circumstances  sufficient  to  purchase  the  same.  Should  it  be 
objected,  that  by  an  act  of  assembly  passed  in  Antigua,  it  is  enacted,  "  That  in 
case  any  person  or  persons,  tenants  for  life  or  will,  shall  erect  or  put  up  any  work, 
such  as  mills,  coppers,  or  stills,  for  the  improving  his  interest,  all  heir  or  heirs,  or 
his  or  their  representatives,  shall  pay  the  value  of  such  mills  or  coppers,  at  appraise- 
ments, in  twelve  months ;  any  law  or  [109]  usage  to  the  contrary  notwithstanding :  " 
that  under  this  act,  the  buildings  and  works  in  question,  were  to  be  considered  as 
personal  estate  of  Lawrence  Crabb:  that  n^roes  and  cattle,  though  real  estate  to 
all  other  purposes,  were  personal  estate  as  to  the  payment  of  debts ;  and  that  there- 
fore, the  report  and  order  appealed  from  were  right  in  these  particulars :  it  might 
be  answered,  that  this  act  was  not  passed  until  the  18th  of  June  1702;  whereas  it 
was  fully  in  proof,  that  all  the  works  in  question  were  erected  prior  to  that  time, 
and  the  act  had  no  retrospect  whatsoever ;  but  if  it  had,  it  only  extended  to  mills 
and  coppers  erected  or  put  up  at  the  proper  expence  of  the  persons  erecting  them ; 
but  in  the  present  case,  the  works  were  erected  and  put  up  at  the  expence  of  the 
appellant  Sarah  and  her  mother,  being  paid  for  out  of  the  money  arising  from  the 
sale  of  their  real  estate  in  Barbadoes;  and  therefore  no  part  of  Lawrence  Crabb's 
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estate.  As  to  the  third  exception,  it  was  insisted,  that  the  appellant  Sarah  ought  to 
have  been  allowed  the  two  sums  therein  mentioned,  as  being  so  much  really  paid 
by  her  and  her  husband  Meynell,  out  of  the  assets  of  Lawrence  Crabb,  in  discharge 
and  satisfaction  of  debts  really  due  from  him,  and  having  been  actually  recovered 
from  her  by  due  course  of  law,  as  his  administratrix;  and  therefore  the  same 
ought  to  have  been  considered  as  included  in  the  just  allowances,  which  by  the  decree 
were  directed  to  be  made.  But  should  it  be  objected,  that  these  being  simple  con- 
tract debts,  were  of  an  inferior  nature  to  the  respondent's,  and  that  the  appellant 
Sarah  ought  not  to  have  applied  her  intestate's  assets  in  discharge  of  them,  untU 
alJ  debts  of  a  superior  nature  were  first  satisfied ;  it  was  answered,  that  these  sums 
were  recovered  by  due  course  of  law,  the  respective  creditors  having  duly  obtained 
judgments  for  the  same,  as  was  fully  proved  by  the  respondent's  own  witnesses. 
Besides,  the  appellant  Sarah  could  not  give  tlie  respondent's  bonds  in  evidence  in 
Antigua,  so  as  to  prevent  these  judgments  being  obtained  against  her;  and  there- 
fore she  ought  to  be  allowed  whatever  she  had  been  obliged  to  pay  under  auch 
circumstances.  And  as  to  the  fourth  exception,  the  appellant  ought  surely  to  be 
allowed  the  whole  of  the  money  therein  mentioned,  the  same  having  been  actually 
expended  by  her  in  and  about  the  funeral  of  her  husband  Lawrence  Crabb,  and 
was  but  suitable  to  his  condition ;  he  being  at  the  time  of  his  death  a  member  of 
the  council  of  Antigua.  It  was  therefore  hoped,  that  the  order  appealed  from 
would  be  reversed,  and  the  exceptions  allowed. 

On  the  other  side  it  was  contended  (P.  Yorke,  T.  Lutwyche),  tliat  the  goods  and 
things  mentioned  in  the  first  exception,  were  by  the  laws  and  customs  of  Antigua, 
subject  and  liable  to  the  payment  of  debts;  and  that  they  were  made,  erected, 
found,  and  provided  by  Lawrence  Crabb,  during  .his  intermarriage  with  the  appel- 
lant Sarah,  he  being,  by  virtue  of  such  marriage,  and  of  his  having  issue  by  her, 
tenant  for  life  of  tlie  plantation ;  consequently  they  were  part  of  [110]  the  stock 
and  utensils  provided  by  him,  and  ought  to  be  considered  as  part  of  his  estate 
for  the  payment  of  his  debts.  That  these  effects  were  not  discharged  from  the  re- 
spondent's demands,  either  by  the  decree  made  in  the  cause,  or  by  the  settlements 
therein  recited ;  such  settlements  being  voluntary,  and  made  after  marriage.  For 
by  an  act  of  assembly  made  at  Antigua  on  the  2l8t  of  July  1692,  it  is  enacted,  "  That 
all  negroe  and  other  slaves,  after  the  date  of  that  act,  should  be  inheritance  and 
a£Sxed  to  the  freehold,  and  the  widow  capable  of  being  endowed  thereof ;  provided 
always,  that  any  executor  or  administrator  might  inventory  the  said  negroets, 
but  not  take  them  into  his  custody ;  to  the  intent,  that  if  there  should  not  be  suflBcient 
goods  and  chattels  to  pay  the  deceased's  debts,  then  the  said  negroes  were  liable 
to  be  taken  for  pajrment  of  such  debts,  and  be  chattels  for  that  purpose,  and  not 
otherwise."  That  the  debt  of  £i8i  Is.  Id.  due  from  Lawrence  Crabb  to  Redhead, 
and  the  other  debt  of  £66  due  to  Ryall,  were  due  on  simple  contract  only,  and  so 
ought  not  to  have  been  paid  in  a  due  course  of  administration,  before  debts  by 
specialty  and  of  a  superior  nature;  the  payment  therefore  of  such  debts  by  the 
appellant  Sarah,  was  a  misapplication  of  her  husband's  assets,  for  which  she  ought 
to  be  accountable.  That  as  Lawrence  Crabb,  according  to  the  allegation  of  the 
appellant  Sarah,  died  insolvent,  there  was  no  manner  of  reason  to  allow  her  £137 
Ts.  l^d.  for  his  funeral  and  her  mourning,  to  the  loss  and  prejudice  of  his  just 
creditors ;  and  that  she  had  the  less  reason  to  complain  of  not  having  a  sufiBcient 
allowance  for  her  husband's  funeral,  when  the  master  had  actually  allowed  her 
£.37  on  that  account,  which  was  more  than  he  ought  to  have  done.  And  therefore 
it  was  conceived,  that  the  order  made  on  arguing  the  exceptions  was  just,  and 
according  to  the  rules  of  equity,  and  would  consequently  be  affirmed  with  costs. 

After  hearing  counsel  on  this  appeal,  it  was  ordered  and  adjudged,  that  so 
much  of  the  order  complained  of  as  over-ruled  the  appellant's  third  exception,  should 
be  reversed ;  and  that  the  said  exception  should  be  allowed ;  and  that  the  master's 
report  should  be  varied  according  to  this  judgment.  And  it  was  further  ordered  and 
adjudged,  that  the  said  order,  as  to  the  appellant's  other  exceptions,  should  be 
affirmed.     (Jour.  vol.  23.  p.  88.) 
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[lU]  Case  2. — David  OOxDEN, — Plaintiff;  George  Folliott, — Defendant  (in 
Error)  [25th  February  1792]. 

[Mew's  Dig.  viii.  324,  326.     See  Huntington  v.  AttHU  (1893),  A.C.  150,  156 : 

6  M.  and  S.  99.] 

•*  A.  and  B.  being  inhabitants  (if  the  United  States  of  America,  while  those 
states  were  colonies  of  Great  Britain,  and  before  the  rebellion  of  them  as 
colonies,  B.  executes  a  bond  to  A. — ^During  the  rebellion,  after  the  declara- 
tion of  independence  by  the  American  Congress,  but  before  the  independence 
of  America  was  acknowledged  by  Great  Britain,  both  parties  are  attainted ; 
their  property  confiscated,  and  vested  in  the  respective  States  of  which 
they  were  inhabitants,  by  the  legislative  acte  of  those  States  then  in  rebel- 
lion; and  a  fund  provided  for  the  payment  of  the  debts  of  B. — ^Afterwards 
the  independence  of  America  is  acknowledged  by  Great  Britain. — Under  all 
these  circumstances  A.  may  maintain  an  action  on  the  bond  against  B.  in 
England. 

JuDOMBNT  of  the  Court  of  King's  Bench  (affirming  the  judgment  of  C.  P.) 
A^riBHBn. 

Though  all  these  judgments  appear  unanimous,  the  two  former,  and 
perhaps  all  three  of  them,  were  given  in  some  measure  upon  different 
grounds :  but  it  appears  on  the  two  first  decisions  to  be  a  principle  not 
judicially  controverted,  that  "  the  penal  laws  of  one  country  cannot  be  taken 
notice  of,  to  affect  the  laws  and  rights  of  citizens  (or  subjects  of  such  country 
becoming  citizens)  of  another;  the  penal  laws  of  foreign  countries  being 
strictly  local,  and  affecting  nothing  more  than  they  can  reach,  and  can  be 
seized  by  virtue  of  their  authority."  See  3  Term  Rep.  733,  5 :  1  H.  Black. 
Rep.  135. 

The  first  report  of  the  case,  as  argued  originally  in  C.  P.  is  given  (and 
said  by  Mr.  Erskine,  on  the  best  authority,  to  be  accurate,  see  3  Term  Rep. 
731.  n.)  in  H.  Black.  Rep.  123.  There  it  appears  to  have  been  the  opinion 
of  that  Court,  Ist,  That  the  several  acts  of  attainder  and  confiscation  being 
passed  by  sovereign  independent  States,  did  not  disable  A.  from  suing,  nor 
exempt  B.  from  being  sued  in  England.  In  this  part  of  the  judgment  the 
Court  of  C.  P.  whose  opinion  was  delivered  by  Lord  Loughborough,  ap- 
parently considered  the  states  of  America  as  independent  at  the  time  of  the 
acts  of  attainder,  hy  relation  to  the  subsequent  acknowledgment  of  their  in- 
dependence; a  sentiment  by  no  means  acceded  to  as  law  by  the  Court  of 
K.  B.  and  pointedly  denied  by  Lord  Kenyon,  in  giving  his  opinion. 

2dly,  The  Court  of  C.  P.  determined  that  it  was  not  a  good  plea  in  bar 
of  the  action  at  law,  that  an  ample  fund  was  provided  out  of  the  effects  of 
B.  in  America  for  the  payment  of  his  debts,  to  which  A.  might  and  ought  to 
have  resorted ;  and  out  of  which  he  might  have  been  paid ;  though  it  might 
be  a  good  reason  for  relief  in  equity. — And  on  this  latter  ground  an  *»- 
junction  had  been  granted  by  the  Court  of  Chancery,  to  prevent  execution 
being  taken  out  on  a  judgment,  obtained  in  an  action  at  law  on  a  pro- 
missory note,  the  circumstances  of  which  resembled  those  of  the  present  case. 
Wright  v.  Nwtt  &  al.  \  H.  Black.  Rep.  136. 

But  the  judgment  of  the  Court  of  K.  B.  though  it  affirmed  that  of  C.  P. 
appears  to  have  been  given,  on  the  principle  that  the  acts  of  confiscation 
passed  in  the  several  States  of  America  after  their  declaration  of  indepen- 
dence, and  before  the  treaty  of  peace  by  which  Great  Britain  acknowledged 
their  independence,  are  considered  a*  a  nullity  in  the  courts  of  law  in  Eng- 
land. 3  Term  Rep.  726-735.  And  in  tlie  case  of  Dudley  v.  Folliott,  in 
the  Easter  term  preceding,  (see  3  Term  Rep.  584,)  the  Court  having  no  doubt 
about  the  law,  and  thinking  it  would  lead  to  the  discussion  of  improper 
topics,  would  not  permit  it  to  he  argued.  That  was  the  case  of  a  covenant 
in  a  conveyance  of  lands  in  America,  made  during  the  time  of  the  rebellion, 
(April  1780,)  "  that  the  grantor  had  a  legal  title,  and  that  the  grantee  might 
peaceably  enjoy,  etc.  without  the  least  interruption,  etc.  of  the  grantor  and 
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his  heirs,  or  of  any  other  person  whomsoerer."  The  Court  were  of  opinion 
that  this  covenant  was  not  broken  by  the  States  of  America  seizing  the  lands, 
as  forfeited  for  an  act  done  previous  to  the  conveyance,  notwithstanding  the 
subsequent  acknowledgment  of  independence. 

Mr.  Justice  Buller,  in  allusion  to  part  of  the  argument  in  the  present 
case  of  Offden  v.  FollioU,  when  before  the  C!ourt  of  K.  B.,  concluded  his 
opinion  with  the  following  observations,  which  may  perhaps  be  particularly 
applicable  to  [112]  future  cases :  "  There  is,  said  he,  a  wide  distinction  be- 
tween questions  of  property  between  one  subject  and  another,  and  questions 
arising  on  the  law  of  attainder  between  the  Crown  and  a  subject.  And  I 
shall  never  agree  in  extending  the  same  rule  of  construction,  which  obtains 
in  the  former  instance,  to  the  latter  case.  It  would  be  attended  with 
peculiarly  serious  coDsequences  in  the  present  state  of  Europe ;  since  then  the 
property  of  foreigners,  who  are  daily  resorting  for  refuge  to  this  country  from 
confiscations  at  home,  would  not  be  protected  against  the  designs  of  artful  men 
who  could  gain  possession  of  it  by  any  means."     3  Term  Eep.  734.** 

3  Term  Rep.  726 :  1  H.  Black.  Rep.  123. 

This  was  an  action  of  debt,  brought  by  the  defendant  in  error,  in  the  court  of 
Common  Pleas  at  Westminster,  against  the  plaintifiF  in  error,  on  an  obligation 
dated  10th  day  of  October  1769,  given  to  said  defendant  at  New- York  in  America, 
by  Lewis  Morris,  Richard  Morris,  and  the  plaintiS  in  error,  who  was  security  in 
the  said  obligation  for  the  said  Lewis  and  Richard,  and  for  their  propo-  debt, 
wherein  tlie  said  obligees  were  jointly  and  severally  bound  to  pay  to  the  said  de- 
fendant in  error  the  sum  of  four  thousand  pounds  current  money  of  the  province 
of  New- York,  conditioned  for  the  payment  of  the  sum  of  two  thousand  pounds 
current  money  as  aforesaid,  on  the  10th  day  of  October  then  next  ensuing,  with 
the  lawful  interest  tiiereof. 

The  plaintiff  in  error  pleaded  five  several  pleas  in  bar  to  the  action;  the  two 
first  were  pleas  of  payment  by  several  of  the  obligors,  which  he  failed  to  support,  by 
reason  of  his  being  disappointed  in  obtaining  evidence  he  expected  from  America : 
to  the  three  other  pleas,  the  defendant  in  error  demurred  generally,  and  the  plaintiff 
in  error  joined  in  demurrer,  which  were  argued  and  heard  before  the  said  court  of 
Common  Pleas,  and  judgment  was  rendered  for  the  defendant  in  error  j  which 
judgment  was  afterwards  removed  by  writ  of  error  before  the  court  of  King's 
Bench  at  Westminster,  which  court  idso  rendered  judgment  for  the  defendant  in 
error;  but  differing  in  opinion  with  the  court  of  Common  Pleas  on  the  principal 
grounds  upon  which  that  court  founded  their  judgment. 

The  proceedings  in  the  cause  appear  by  the  record,  which  was  as  follows : 

"  Pleas  inrolled  at  Westminster,  before  the  right  honourable  Alexander  Lord 
I<oughborough,  and  the  rest  of  his  brethren,  justices  of  his  majesty's  court  of  Com- 
mon Bench  of  Hilary  term,  in  the  twenty-eighth  year  of  the  reign  of  our  sovereign 
Lord  George  the  third,  by  the  grace  of  God,  of  Great  Britain,  France,  and  Ireland, 
king,  defender  of  the  faith,  etc. 

"  Pleas  before  our  lord  the  king,  at  Westminster,  of  the  term  of  Easter,  in  the 
30th  year  of  the  reign  of  our  sovereign  Lord  George  the  third,  by  the  grace  of  God, 
of  Great  Britain,  France,  and  Ireland,  king,  defender  of  the  faith,  and  in  the  year 
of  our  Lord  1790. 

"  Middlesex  to  wit — David  Ogden,  late  of  Newark,  in  the  county  of  Essex,  in 
the  province  of  East  New  Jersey,  Esquire,  was  summoned  to  answer  George  FoUiott, 
of  a  plea,  that  he  render  to  him  two  thousand  two  hundred  and  fifty  pounds,  which 
he  owes  to  and  unjustly  detains  from  him,  etc.  and  [113]  thereupon  the  said  George, 
by  Thomas  Meggison,  his  attorney,  complains,  that  whereas  the  said  David,  on  5ie 
10th  day  of  October,  in  the  year  of  our  Lord  1769,  at  New  York,  to  wit,  at  West- 
minster, in  the  county  of  Middlesex  aforesaid,  by  his  certain  writing  obligatory, 
sealed  with  his  seal,  acknowledged  himself  to  be  held  and  firmly  bound  to  the  said 
George,  in  the  sum  of  £4000  current  money  of  the  province  of  New  York,  which 
said  £4000  current  money  of  the  province  of  New  York,  at  the  time  of  making 
the  said  writing  oMigatory,  did  amount  to  two  thousand  two  hundred  and  fifty 
pounds  of  lawful  money  of  Great  Britain,  to  be  paid  to  the  said  George,  when 
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ha  the  said  David  should  b©  thereunto  required :  neverthelers,  the  said  David, 
although  often  requested,  hath  not  paid  the  said  sum  of  £4000  current  money 
of  the  province  of  New  York,  nor  the  said  £2250  of  lawful  money  of  Great  Britain, 
or  any  part  thereof,  to  the  said  George;  but  to  pay  the  same  to  the  said  George, 
he  the'  said  David  hath  hitherto  wholly  refused,  and  still  doth  refuse,  to  ihe  damage 
of  the  said  George  of  £4000,  and  therefore  he  brings  suit,  etc.  And  the  said  George 
brings  here  into  court  the  aforesaid  writing  obligatory,  which  testifies  the  debt 
aforesaid  in  form  aforesaid,  the  date  whereof  is  the  same  day  and  year  aforesaid, 
etc. 

"And  the  said  David  Ogden,  by  Thomas  Pearson  his  attorney,  comes  and  de- 
fends the  wrong  and  injury,  when,  etc.  and  craves  oyer  of  the  said  writing  obli- 
gatory, and  it  is  read  to  him  in  these  words  following;  that  is  to  say.  Know  all 
men  by  these  presents,  that  we  Lewis  Morris,  of  the  county  of  West  Chester,  in  the 
province  of  New  York,  gentleman;  Richard  Morri«,  of  the  city  of  New  York, 
attorney  at  law ;  and  David  Ogden,  of  Newark,  in  Hhe  county  of  Essex,  in  the  pro- 
vince of  East  New  Jersey,  Esq.  are  held  and  firmly  bound  unto  George  Folliott,  of 
the  city  of  New  York  aforesaid,  in  the  sum  of  £4000  current  money  of  the  province 
of  New  York,  to  be  paid  unto  the  said  George. Folliott,  his  certain  attorney,  exe- 
cutors, administrators,  or  assigns,  to  which  payment  well  and  truly  to  be  made, 
ve  do  bind  ourselves,  and  each  of  us,  our  and  each  of  our  heirs,  executors,  ad- 
ministratora,  and  every  of  them  jointly  and  severally,  firmly  by  these  presents ; 
sealed  with  our  seals.  Dated  in  New  York  aforesaid,  the  lOtii  day  of  October,  in 
the  year  of  our  Lord  1769. — He  also  prays  oyer  of  the  condition  of  the  same  writing 
obligatory,  and  it  is  read  to  him  in  ^ese  words  following ;  that  is  to  say.  The 
condition  of  the  above  obligation  is  such,  that  if  the  above-bounded  Lewis  Morris, 
Richard  Morris,  and  David  Ogden,  or  either  of  them,  their  or  eitjier  of  their  heirs, 
executors,  or  administrators,  or  any  of  them,  shall  and  do  well  and  truly  pay  or 
cause  to  be  paid  to  the  said  George  Folliott,  his  executors,  administrators,  or 
assigns,  the  just  and  full  sum  of  £2000  current  money  as  aforesaid,  on  or  before 
the  10th  day  of  October  next  ensuing,  with  lawful  interest  thereof,  then  the  above 
ob{114]-ligation  to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

"Which  being  read  and  heard,  the  said  David  says,  that  the  said  George  ought 
not  to  have  or  maintain  his  said  action  thereof  against  him  the  said  David ;  be- 
cause he  says,  that  the  said  Lewis  Morris  and  Richard  Morris  named  in  the  said 
writing  obligatory  and  condition,  on  the  said  10th  day  of  October,  in  the  year  of 
our  Lord  1769,  at  New  York  aforesaid,  to  wit,  at  Westminster  aforesaid,  in  the 
said  counl7  of  Middlesex,  and  as  their-  act  and  deed  delivered  the  said  writing 
oUigatory  to  tlie  said  (Jeorge  along  with  the  said  David;  and  that  the  said 
Lewis  Morris  and  Richard  Morris,  after  the  said  lOth  day  of  October,  mentioned 
in  the  said  condition,  and  before  t^e  suing  out  of  the  original  writ  of  the  said 
George,  to  wit,  on  the  Ist  day  of  January,  in  the  year  of  our  Lord  1786,  at  West- 
minster aforesaid,  in  the  said  county  of  Middlesex,  paid  to  the  said  George,  the 
laid  principal  sum  of  £3000  current  money  of  the  province  of  New  York,  in  the 
(aid  condition  mentioned,  with  all  interest  then  due  for  the  same,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided ;  and  this  the  said  David 
ii  ready  to  verify :  wherefore  he  prays  judgment,  if  the  said  George  ought  to  have 
or  maintain  his  said  action  thereof,  against  him  the  said  David,  etc. 

"  And  for  further  plea  in  this  behalf,  by  leave  of  the  court  here,  for  this  pur- 
pose first  had  and  obtained,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  the  said  David  says,  that  the  said  George  ought  not  to  have  or 
maintain  his  said  action  thereof  against  him  the  said  David,  becaaise  he  says, 
that  he  the  said  David,  after  the  making  the  said  writing  obligatory,  and  after  the 
»aid  10th  day  of  October,  mentioned  in  the  said  condition  of  the  said  writing 
oMigatory,  and  before  the  suing  out  of  the  original  writ  of  the  said  George,  to 
wit,  on  the  Ist  day  of  January,  in  the  year  of  our  Lord  1785,  at  Westminster  afore- 
said, in  the  said  county  of  Middlesex,  paid  to  the  said  George  the  said  principal 
»un»  of  £2000  current  mon^  of  the  said  province  of  New  York,  in  the  said  con- 
dition mentioned,  with  all  interest  then  due  for  the  same,  according  to  the  form 
of  the  statute  in  such  case  made  and  provided ;  and  this  the  said  David  is  ready 
to  verify:  wherefore  he  prays  judgment,  if  the  said  George  ought  to  have  or 
maintain  his  said  action  against  him,  etc. 

"Anil  for  further  plea  in  this  behalf,  by  leave  of  the  court  here,  for  this  pur- 
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pose  first  had  and  obtained,  according  to  ihe  form  of  the  statute  in  8U(^  case  made 
and  provided,  the  said  David  says,  that  he  the  said  George  ought  not  to  have  or 
maintain  his  said  action  thereof  against  him,  because  he  says,  that  at  and  before 
the  time  of  making  the  said  writing  obligatory,  the  said  G^rge,  Lewis,  Richard, 
and  David,  were  severally  and  respectively  persons  residing  within  the  United 
States  of  America,  in  parts  beyond  tii&  seas,  and  continued  so  resident  there,  until, 
and  upon,  and  after  the  22d  day  of  October,  in  [116]  the  year  of  our  Lord  1779, 
to  wit,  at  Westminster  aforesaid.  And  the  said  David  further  says,  that  after  the 
making  the  said  writing  obligatory,  and  after  the  said  10th.  day  of  October,  in  the 
said  condition  mentioned,  to  wit,  on  the  said  22d  day  of  October,  in  4)he  year  of 
our  Lord  1779,  the  said  sum  of  money,  mentionied  in  the  said  condition  dien  re- 
maining, and  being  due  and  payable,  and  wholly  unpaid  to  the  said  George, 
and  the  said  writing  obligatory,  and  all  the  money  due  tliereon  being  the 
property  of,  and  belonging  to  tlie  said  George,  in  foreign  parta,  to  wit, 
at  New  York  aforesaid,  in  America,  and  the  said  George  then  residing 
witliin  the  aforesaid  state  of  New  York,  then  being  one  of  the  United 
States  of  America,  by  a  certain  law  of  the  said  state  of  New  York,  then  and  there, 
to  wit,  on  the  said  22d  day  of  October,  in  ^be  year  of  our  Lord  1779,  at  the  state 
of  New  York  aforesaid,  in  America,  to  wit,  at  Westminster  aforesaid,  made,  en- 
titled, "  An  act  for  the  forfeiture  and  sale  of  the  estates  of  persons  who  have 
adhered  to  the  enemies  of  this  state,  and  for  declaring  the  sovereignty  of  the  people 
of  this  state  in  respect  to  all  property  within  the  same ; "  the  said  George,  by 
the  name  of  George  Folliott,  was  declared  to  be  ipso  facto  attainted  of  the  offence 
of  adhering  to  the  enemies  of  the  said  state  of  New  York,  and  all  and  singular  the 
estate  both  real  and  personal,  held  and  claimed  by  him  the  said  George,  on  the 
said  22d  day  of  October,  in  the  year  of  our  Lord  1779,  being  t^e  day  of  passing 
that  law,  was,  and  was  iJiereby  declared  to  be  forfeited  to  and  vested  in  people  of 
the  said  state  of  New  York,  which  said  law  of  the  said  state  of  New  York,  from 
thenceforth  hitherto  hath  been  and  still  is  in  full  force  and  effect;  and  the  said 
writing  obligatory,  and  all  the  money  due  thereon,  on  tlie  said  22d  day  of  October,  in 
the  said  year  of  our  Lord  1779,  thereby  became  and  was,  and  from  thenceforth 
hitherto  hath  remained  and  continued,  and  still  is  forfeited  to  and  vested  in 
the  people  of  the  said  state  of  New  York;  to  wit,  at  Westminster  aforesaid,  in 
the  said  county  of  Middlesex ;  and  this  the  said  David  is  ready  to  verify :  wherefore 
he  prays  judgment,  if  the  said  George  ought  to  havie  or  maintain  Ms  said  action 
thereof  against  him,  etc. . 

"  And  for  further  plea  in  this  behalf,  by  leave  of  the  court  here,  for  this  purpose 
first  had  and  obtained,  according  to  the  form  of  the  statute  in  such  case  made  ajid 
provided,  the  said  David  says,  that  the  said  George  ought  not  to  have  or  maintain 
his  said  action  thereof,  against  him  the  said  David ;  because  he  says,  that  at  the  time 
of  making  the  said  writing  obligatory,  and  long  before,  the  said  George,  and  alsa 
tlie  said  Lewis,  Richard,  and  David,  were  severally  and  respectively  resident  within 
the  United  States  of  America,  in  parts  beyond  the  seas ;  and  that  the  said  writing 
obligatory  was  there  executed  by  them  the  said  Lewis,  Richard,  and  David,  and 
delivered  to  him  the  said  George  at  New  York  aforesaid,  in  the  said  United  States 
of  America,  in  parts  beyond  the  seas ;  and  that  the  said  sum  of  X2000  cur-[1163-rent 
money  of  New  York,  in  the  said  condition  mentioned,  for  ihe  securing  whereof,  the 
said  writing  obligatory  was  given  and  executed,  was  for  a  debt  due  from  the  said 
Lewis  and  Richetrd  to  the  said  George;  and  for  the  paymtot  whereof  to  the  said 
George,  the  said  David  Joined  in  the  said  writing  obligatory,  only  as  a  security 
for  the  said  Lewis  and  Richard,  to  wit,  at  Westminster  aforesaid.  And  the  said 
David  further  says,  that  at  the  time  of  making  the  said  writing  oUigatory,  and 
from  thence  continually,  until  the  attainder  of  him  the  said  David,  and  forfeiture 
of  his  estate  hereafter  mentioned,  he  tiie  said  David  was  resident  in  the  state  of 
New  Jersey,  being  one  of  the  United  States  of  America;  and  was,  during  all  that 
time,  in  possession  of  real  and  personal  property  within  the  said  state  of  New 
Jersey,  of  much  greater  value  than  was  sufficient  to  have  paid  and  satisfied  the  said 
sum  of  £4000  current  money  of  New  York  in  the  said  writing  obligatory  mentioned, 
and  all  other  debts  due  and  owing  by  the  said  David  to  any  person  or  persons 
whomsoever,  to  wit,  at  Westminster  aforesaid.  And  tlie  said  David  further  says, 
that  he  being  resident  and  possessed  of  property  within  the  state  of  New  Jersey,  as 
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aforesaid,  afterwards,  to  wit,  on  the  second  Tuesday  in  January,  in  the  year  of  our 
Lord  1779,  within  the  state  of  New  Jersey  aforesaid  in  America,  was,  according  to 
the  laws  and  statutes  of  the  said  state  of  New  Jersey,  attainted  of  adhering  to  the 
ecemies  of  the  said  state  of  New  Jersey ;  and  thereby  all  his  real  and   personal 
estate  within  the  said  state  of  New  Jersey  became  and  were  forfeited,  and  vested  in 
the  said  state  of  New  Jersey  for  ever,  to  wit,  at  Westminster  aforesaid ;  and  it  was 
provided  by  the  said  laws  and  statutes  of  the  said  state  of  New  Jersey,  tliat  the 
said  real  and  personal  estates  of  the  said  David,  so  forfeited  and  vested  in  the  said 
state  of  New  Jersey  as  aforesaid,  should  be,  and  they  accordingly  were,  by  the  said 
laws  and  statutes  of  the  same  state,  made  liable  in  the  first  place  to  the  payment  of 
all  debts  of  and  demands  against  the  said  David;  such  demands  being  made 
according  to  the  terms  prescribed  by  the  several  laws  and  statutes  of  the  said  state 
01  New  Jersey.      And  the  said  David  further  says,  that  in  consequence  of  the  said 
attainder  of  him  the  said  David  as  aforesaid,  all  the  real  and  personal  estate  of  him 
the  said  David,  within  the  said  state  of  New  Jersey,  were  afterwards,  to  wit,  on  the 
15th  day  of  January,  in  the  year  of  our  Lord  1779,  in  New  Jersey  aforesaid,  seized 
bj  the  said  state  of  New  Jersey,  for  the  benefit  of  the  said  state,  to  wit,  at  West- 
minster aforesaid ;  and  that  the  real  and  personal  estate  of  him  the  said  David, 
within  the  said  state  of  New  Jersey,  at  tlie  time  of  his  attainder  as  aforesaid,  and 
also  at  the  time  of  the  said  seizure  thereof,  by  t^e  said  state  of  New  Jersey,  were  of 
greater  value  tlian  was  sufficient  to  pay  tite  said  sum  of  £4000  current  money  of 
Sew  York,   mentioned  in  tlie  said  writing  obligatory,   and  all  other  debts  and 
demands,  due  and  owing,  by  and  which  any  person  or  persons  had  against  the  said 
[117]  David,  or  his  estate,  to  wit,  at  Westminster  aforesaid,  whereof  ti^e  said  George 
then  and  there  had  notice.     And  the  said  David  further  says,  that  after  the  said 
attainder  of  him  the  said  David  as  aforesaid,  and  the  said  forfeiture  and  seizure  of 
his  said  real  and  personal  estates,  the  said  George  was  at  liberty,  and  might, 
according  to  the  laws  and  statutes  of  the  said  state  of  New  Jersey,  have  made 
demand  of  and  from  the  said  state  of  New  Jersey,  of  the  said  sum  of  money  due 
to  him  by  virtue  of  the  said  writing  obligatory,  against  the  said  real  and  personal 
estates  of  the  said  David,  so  forfeited  and  vested  in  the  said  state  of  New  Jersey,  as 
aforesaid,  and  might  thereout  have  been  satisfied  and  paid  his  said  debt,  to  wit,  at 
Westminster  aforesaid ;  and  this  the  said  David  is  ready  to  verify :  wherefore  he 
prays  judgment,  if  the  said  George  ought  to  have  or  maintain  his  said  action 
thereof  against  him  the  said  David,  etc. 

"  And  for  further  plea  in  this  behalf,  by  leave  of  the  court  here,  for  this  purpose 
first  had  and  obtained,  according  to  the  form  of  the  statute  in  such  case  .made  and 
provided,  the  said  David  says,  that  the  said  George  ought  not  to  have  or  maintain 
his  said  action  against  him  the  said  David;  because  he  says,  that  at  the  time  of 
making  the  said  writing  obligatory,  and  long  before  the  said  George,  and  also  the 
said  Lewis,  Richard,  and  David,  were  severally  and  respectively  resident  within  the 
United  States  of  America,  in  parts  beyond  the  seas,  and  the  said  writing  obligatory 
was  there  executed  by  them  the  said  Lewis,  Richard,  David,  and  delivered  to  him  the 
said  George,  in  parts  beyond  the  seas,  at  New  York,  in  tibe  said  United  States  of 
America ;  and  that  the  said  sum  of  £2000  current  money  of  New  York,  in  the  said 
condition  mentioned,  for  the  securing  whereof  the  said  writing  obligatory  was 
given  and  executed,  was  for  a  debt  due  from  the  said  Lewis  and  Richard  to  the  said 
George ;  and  for  the  payment  whereof,  to  the  said  George,  the  said  David  joined  in 
the  said  writing  obligatory  only  as  a  security  for  the  said  Lewis  and  Richard.  And 
thir  said  David  further  says,  tliat  at  the  time  of  making  the  said  writing  obligatory, 
and  from  thence  continually  until  the  attainder  of  the  said  David,  and  forfeiture  of 
his  said  estate  .hereafter  mentioned,  he  tiie  said  David  was  resident  in  the  said  state 
of  New  Jersey,  being  one  of  the  United  States  of  America,  and  was  during  all  that 
time  in  possession  of  real  and  personal  property  within  the  said  state  of  New 
Jersey,  more  than  sufficient  to  have  paid  and  satisfied  the  said  sum  of  £4000  current 
money  of  New  Y'ork,  in  the  said  writing  obligatory  mentioned,  and  all  other  debts 
due  and  owing  by  the  said  David,  to  any  person  or  persons  whomsoever,  to  wit,  at 
Westminster  aforesaid.  And  the  said  David  further  says,  that  he  being  resident, 
and  possessed  of  property  within  the  said  s'^ate  of  New  Jersey,  as  aforesaid,  was 
according  to  the  several  laws  and  statutes  of  the  said  state  of  New  Jersey,  and  by 

79 


Digitized  by 


Google 


IVBEOWN.  OGDEN  V.  FOLLIOTT  [1792] 

an  inquisition  and  judgment  thereon  rendered,  hereafter  mentioned,  on  tiie  several 
days  tiierein  mentioned,  attainted  [118]  of  adhering  to  the  enemies  of  the  said 
state  of  New  Jerseiy ;  and  thereby  all  his  real  and  personal  estates,  witliin  the  said 
state  of  New  Jersey,  became  and  were  forfeited,  and  vested  in  the  said  state  of  New 
Jersey  for  ever ;  to  wit,  One  act,  passed  October  4th,  1776,  intituled, '  An  act  to 
punish  traitors  and  disaffected  persons:'  one  other  act,  passed  the  5th  June  1777, 
intituled  '  An  act  of  free  and  general  pardon,  and  for  other  purposes  therein 
mentioned:'  one  other  act,  passed  the  18th  of  April  1778,  intituled,  'An  act  for 
taking  charge  of  and  leasing  the  real  estates,  and  for  forfeiting  the  personal  estates 
of  certain  fugitives  and  offenders ;  and  for  enlarging  and  continuing  the  powers  of 
commissioners  appointed  to  seize  and  dispose  of  such  personal  estate,  and  for 
ascertaining  and  discharging  the  lawful  debts  and  claims  thereon:'  one  otiier  act, 
passed  on  the  11th  of  December  1778,  intituled,  'An  act  for  forteiting  to  and 
vesting  in  the  said  state  of  New  Jersey,  the  real  estates  of  certain  fugitives  and 
offenders,  and  for  directing  the  mode  of  determining  and  satisfying  the  lawful  debts 
and  demands,  which  may  be  due  from  and  made  against  such  fugitives  and  offenders, 
and  for  other  purposes  therein  mentioned.'  And  also  by  virtue  of  a  certain  inquisi- 
tion, dated  8th  day  of  June  1778,  taken  and  made  in  the  county  of  Essex,  in  the  said 
state  of  New  Jersey,  by  the  oaths  of  jurors  summoned  for  iJiat  purpose,  thereby 
finding  that  the  said  David  Ogden  had,  since  the  4th  October  1776,  and  before  the 
5th  June  1777,  to  wit,  on  or  about  the  24th  December  1776,  gone  into  the  enemy's 
lines,  and  aided  and  assisted  the  king  of  Great  Britain's  troops,  against  the  form  of 
his  allegiance  to  tlie  said  state  of  New  Jersey,  and  against  the  peace  of  the  said 
state,  the  government  and  dignity  of  the  same;  and  on  which  judgment  was  entered 
against  the  said  David  Ogden,  in  the  inferior  court  of  Common  Pleas  for  the  county 
of  Essex,  and  state  of  New  Jersey  aforesaid,  according  to  the  directions  and  mode 
prescribed  by  the  aforesaid  act,  passed  on  the  18th  day  of  April,  in  the  year  of  our 
Lord  1778.  And  the  said  David  further  says,  that  it  was  provided  by  the  said  laws 
and  statutes,  and  also  by  one  other  act,  passed  by  the  legislature  of  said  state  of  New 
Jersey  on  the  23d  December  1783,  intituled,  '  An  act  for  ascertaining  the  value  of 
debts  due  from  the  forfeited  estates  of  certain  fugitives  and  offenders,  and  for 
directing  the  payment  of  the  same ; '  that  the  said  real  and  personal  estates  of  the  said 
David,  so  forfeited  and  vested  in  the  said  state  of  New  Jersey  as  aforesaid,  should 
be,  and  they  accordingly  were,  by  the  said  laws  and  statutes  of  the  same  state,  made 
liable,  in  the  first  place,  to  the  payment  of  all  debts  of  and  demands  against  the  said 
David ;  such  demands  being  made  according  to  the  terms  prescribed  by  the  said 
laws  and  statutes  of  the  said  state  of  New  Jersey.  And  the  said  David  further  says, 
that  in  consequence  of  the  said  attainder  of  him  the  said  David,  and  forfeiture  of 
his  estate  as  aforesaid,  all  the  real  and  personal  estate  of  him  the  said  Dar{119]-yid 
within  the  state  of  New  Jersey,  were  afterwards,  to  wit,  between  the  10th  day  of 
September  1777,  and  the  3d  August  1779,  seized  and  sold  by  the  state  of  New  Jersey; 
and  the  monies  arising  on  such  sale,  and  also  on  and  for  several  debts  due  to  said 
David,  by  persons  residing  within  the  said  state  of  New  Jers^,  were  received  by  the 
same  state  for  the  said  uses  and  purposes  mentioned  in  the  said  laws  and  statutes  of 
the  said  state  of  New  Jersey  aforesaid ;  and  that  the  real  and  personad  estates  of  him 
the  said  David  within  said  state  of  New  Jersey,  at  the  time  of  his  attainder  as  afore- 
said, and  also  at  the  time  of  the  said  seizure  thereof  by  the  said  state  of  New  Jersey, 
were  of  greater  value  than  was  suflScient  to  pay  the  said  sum  of  £4000  current  money 
of  New  York,  mentioned  in  the  said  writing  obligatory,  to  wit,  at  Westminster  afore- 
said. And  the  said  David  further  says,  that  after  the  said  attainder  of  him  the 
said  David  as  aforesaid,  and  the  said  seizure  and  sale  of  his  said  real  and  personal 
estates,  the  said  George  was  at  liberty,  and  might  and  ought,  according  to  the  laws 
and  statutes  of  the  said  state  of  New  Jersey,  to  have  made  demand  of  and  from  the 
said  state  of  New  Jersey,  of  the  said  sum  of  money  due  to  him,  by  virtue  of  the  said 
writing  obligatory  against  the  said  real  and  personal  estates  of  the  said  David,  so 
forfeited  and  vested  in  the  said  state  of  New  Jersey,  as  aforesaid;  and  might 
thereout  have  been  paid  his  said  debt,  to  wit,  at  Westminster  aforesaid ;  and  this  the 
said  David  is  ready  to  verify :  wherefore  he  prays  judgment,  if  the  said  George 
ought  to  have  or  maintain  his  said  action  against  the  said  David,  etc. 

S.  LE  BLANC." 
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"  And  the  said  George,  as  to  tiie  said  plea  of  the  said  David  by  him  first  above 
pleaded  in  bar,  says,  that  he  the  said  George,  by  reason  of  any  thing  in  that  plea 
above  alledged,  ought  not  to  be  barred  from  having  and  maintaining  his  aforesaid 
action  thereof  against  the  said  David,  because  he  says,  that  the  said  Lewis  and 
JRichard  did  not  pay  to  the  said  George,  the  said  principal  sum  of  two  thousand 
pounds  current  money  of  the  province  of  New  York,  in  the  said  condition 
mentioned,  with  all  interest  due  for  the  same,  in  manner  and  form  as  the  said 
David  hath  above  in  his  said  plea  alledged ;  and  this  he  the  said  George  prajrs  may 
be  inquired  of  by  the  country,  and  so  fort^.  And  the  said  George,  as  to  the  said 
plea  of  the  said  David  by  him  secondly  above  pleaded  in  bar,  says,  that  he  by  reason 
of  any  thing  in  that  plea  alledged,  ought  not  to  be  barred  from  having  and  main- 
taining his  aforesaid  action  thereof  against  the  said  David ;  because,  he  says,  that 
the  said  David  did  not  pay  to  the  said  George  the  said  principal  sum  of  two 
thousand  pounds  current  money  of  the  said  province  of  New  York,  in  the  said  con- 
dition mMitioned,  with  all  interest  due  for  the  same,  in  manner  and  form  as  the 
said  David  hath  above  in  his  said  last-mentioned  plea  alledged ;  and  this  the  said 
George  also  prays  may  be  inquired  of  by  the  country,  and  so  forth.  And  [120]  the 
said  George,  as  to  the  said  plea  of  the  said  David,  by  him  thirdly  above  pleadeid  in 
bar,  saith,  that  he,  by  reason  of  any  thing  in  tiiat  plea  alledged,  ought  not  to  be 
barred  from  having  and  maintaining  his  a^oireeaid  action  thereof  against  him, 
because  protesting  that,  before,  and  at  the  time  of  making  the  said  writing 
obligatory,  the  said  George,  Lewis,  Richard,  and  David,  were  not  severally  and 
respectively  persons  residing  within  the  said  United  States  of  America,  and  that 
they  did  not  continue  so  resident  there,  until,  and  tfpon,  and  after  the  said  twenty- 
second  day  of  October,  in  the  year  of  our  Lord  one  thousand  seven  hundred  and 
■eventy-nine,  as  in  the  said  plea  is  alledged  for  replication  in  this  behalf,  the  said 
George  says,  that  at  the  time  of  making  of  the  said  supposed  law  of  ihe  said  state 
of  New  York,  in  the  said  plea  mentioneid,  the  said  state  was  not  one  of  the  United 
States  of  America,  but  was  one  of  his  majesty's  colonies  in  America  then  in  open 
rebdlion  against  his  said  majesty,  to  wit,  at  Westminster  aforesaid ;  and  this  he  is 
ready  to  verify:  wherefore  he  prays  judgment,  and  his  said  debt,  together  with  his 
damages,  by  reason  of  the  detaining  the  same,  to  be  adjudged  to  him,  and  so  forth. 
And  the  said  George,  as  to  the  said  plea  of  the  said  David  by  him  fourthly  above 
pleaded  in  bar,  saith,  that  the  said  plea  in  manner  and  form  as  the  same  is  above 
pleaded,  and  the  matters  therein  contained,  are  not  sufficient  in  law  to  bar  the 
said  Geoi^e  from  having  and  maintaining  his  aforesaid  action  thereof  against 
the  said  David,  to  which  said  plea  in  manner  and  form  above  pleaded  the  said 
George  is  not  under  any  necessity,  nor  is  he  bound  by  the  law  of  the  land  in  any 
manner  to  answer ;  and  this  he  is  ready  to  verify :  wherefore,  for  want  of  a  suffi- 
cient plea  in  this  behalf,  the  said  George  prays  judgment,  and  his  said  debt  togethei; 
with  his  damages  by  reason  of  the  detaining  tihe  same,  to  be  adjudged  to  him,  and 
80  forth.  And  the  said  George,  as  to  the  said  plea  of  the  said  David  by  him  fifthly 
above  pleaded  in  bar,  saith,  that  the  said  plea  in  manner  and  form  as  the  same  i» 
above  pleaded,  and  the  matters  therein  contained,  are  not  sufficient  in  law  to  bar 
the  said  George  from  having  and  maintaining  his  aforesaid  eyction  thereof  against 
the  said  David,  to  which  said  plea  in  manner  and  form  above  pleaded  the  said 
George  is  not  under  any  necessity,  nor  is  he  bound  by  the  law  of  the  land  in  any 
manner  to  answer,  and  tiiis  he  is  ready  to  verify :  wherefore,  for  want  of  a  sufficient 
plea  in  this  bdhalf,  the  said  George  prays  judgment,  and  his  said  debt,  together 
with  his  damages  1^  reason  of  the  detaining  the  same,  to  be  adjudged  to  him,  and  so 
forth. 

S.  LAWRENCE." 

"And  the  said  David,  as  to  the  said  plea  of  the  said  George  by  him  above 
pleaded  by  way  of  reply  to  the  said  plea  of  the  said  David  by  him  first  above  pleaded 
in  bar,  and  whereof  the  said  Gleorge  puts  himself  upon  thia  country,  doth  so  like- 
wise: and  as  to  the  said  plea  of  the  said  George  by  him  above  pleaded  by  [121] 
way  of  reply  to  the  said  plea  of  the  said  David,  by  him  secondly  above  pleaded  in 
bar,  and  whereof  the  said  George  puts  himself  upon  the  country,  the  said  David 
doth  so  likewise :  and  as  to  the  said  plea  of  the  said  George,  by  him  above  pleaded 
by  way  of  reply  to  the  said  plea  of  the  said  David,  by  him  thirdly  above  pleaded 
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in  bar,  tixe  said  David  sajrs,  that  the  said  George,  by  reason  of  any  thing  by  him 
therein  alledged,  ought  not  to  have  or  maintain  his  aforesaid  action  thereof  against 
him  the  said  David,  because  he  says,  that  beiore  the  making  of  the  said  law  of  the 
said  state  of  New  York,  in  the  said  third  plea  )of  the  said  David  above  mentioned, 
to  wit,  on  the  fourth  day  of  July,  in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  seventy-six,  the  several  colonies  of  New  Hampshire,  Massachusets  Bay, 
Rhode  Island,  and  Providence  plantations;  Connecticut,  New  York,  New  Jersey, 
Pennsylvania,  Delaware,  Maryland,  Virginia,  North  Carolina,  South  Carolina,  and 
Georgia,  in  America,  separated  themselves  from  the  government  and  crown  of  Great 
Britain,  and  united  themselves  together,  and  were  by  the  people  of  the  said  re- 
spective colonies  in  congress  declared  and  made  free  and  independent  states  by  the 
name  and  stile  of  the  United  States  of  America;  and  to  have  full  power  to  do  all 
acts  and  things  which  independent  states  may  of  right  do,  to  wit,  at  Westminster 
in  the  county  of  Middlesex  :  and  the  said  David  further  says,  that  afterwards,  to  wit, 
on  the  said  third  day  of  September,  in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  eighty-three,  by  the  definitive  treaty  of  peace  and  friendship  made  and 
signed  at  Paris  on  the  same  day  and  year  last  aforesaid,  between  our  lord  the  now 
king  and  the  said  United  States  of  America;  our  said  lord  the  king  acknowledged 
the  said  United  States  to  be  free,  sovereign,  and  indep^idMit  states,  and  he  treated 
with  them  as  such;  and  by  the  said  treaty  t^e  several  laws  which  had  been  made 
and  passed  by  the  legislatures  of  the  said  respective  states,  after  the  declaration 
of  independency  so  made  by  them  as  aforesaid,  for  the  oonfiscation  of  the  property 
of  persons  within  the  said  respectives  states,  were  recognized  and  admitted  to  be 
valid :  and  the  said  David  further  says,  tliat  before  the  making  of  the  said  law  of 
the  said  state  of  New  York,  in  the  said  third  plea  of  the  said  David  above 
mentioned,  to  wit,  on  the  fourth  day  of  July  one  thousand  seven  hundred  and 
seventy-six,  and  from  thence  continually  hitherto,  the  said  United  States  became 
and  were  divided  from  his  said  majesty's  dominion  and  government,  and  absolutely 
independent  thereof;  and  that  long  before,  and  at  the  said  time  of  making  the 
said  law  of  the  state  of  New  York,  in  the  said  third  plea  of  the  said  David 
mentioned,  and  from  thence  hitherto,  the  people  of  the  said  state  hath  exercised 
and  still  doth  exercise  sovereignty,  legislation,  and  government  within  the  said  state 
of  New  York,  separate  and  distinct  from  the  legislation  and  government  of  Great 
Britain,  and  the  said  law  of  the  state  of  New  York,  in  the  said  third  plea  of  the 
said  [122]  David  mentioned,  from  the  said  time  of  the  making  thereof,  hitherto 
hath  been  and  stiU  is  in  full  force  and  effect,  not  in  any  way  repealed,  annulled,  or 
made  void,  to  wit,  at  Westminster  aforesaid ;  and  this  the  said  David  is  ready  to 
verify;  wherefore  he  prays  judgment  if  the  said  G«prge  ought  to  have  or  maintain 
his  said  action  against  him :  and  the  said  David  says,  that  the  said  plea  by  him 
fourthly  above  pleaded  in  bar,  and  the  matters  therein  contained,  are  sufEicient  in 
law  to  bar  the  said  George  from  having  and  maintaining  his  aforesaid  action 
against  the  said  David ;  which  said  plea,  and  the  matters  therein  contained,  the 
said  David  is  ready  to  verify  and  prove,  as  the  court  shall  award ;  wherefore,  and 
so  forth :  and  the  said  David  says,  that  the  said  plea  by  him  fifthly  above  pleaded 
in  bar,  and  the  matters  therein  contained,  are  sufScient  in  law  to  bar  the  said 
George  from  having  and  maintaining  his  said  action  against  the  said  David; 
which  said  plea,  and  the  matters  therein  contained,  the  said  David  is  ready  to 
verify  as  the  court  shall  award;  wherefore  inasmuch  as  the  said  George  hath  not 
answered  the  said  plea,  nor  in  any  manner  denied  the  same,  the  said  David  prays 
judgment,  and  that  the  said  George  may  be  barred  from  having  and  maintaining 
his  said  action  thereof  against  him,  and  so  forth. 

S.  LE  BLANC." 
"  And  the  said  George,  as  to  Ihe  plea  of  the  said  David  above  pleaded  by  way  of 
rejoinder  to  the  plea  of  the  said  George  above  pleaded  by  way  of  reply  to  Ae  plea 
of  the  said  David  thirdly  above  pleaded  in  bar,  says,  that  by  reason  of  any  thing 
therein  contained  he  ought  not  to  be  barred  from  having  and  maintaining  his 
aforesaid  action  thereof  against  him,  because  he  says,  that  by  the  said  treaty,  the 
said  several  laws  supposed  to  have  been  made  and  passed  by  the  legislatures  of  the 
said  respective  states,  after  the  declaration  of  independency  so  made  by  them  as 
aforesaid,  for  the  confiscation  of  the  property  of  persons  within  the  said  respective 
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States,  were  not  recognized  and  admitted  to  be  valid ;  and  this  he  is  ready  to  verify ; 
wherefore  he  prays  judgment,  and  his  debt  aforesaid,  together  with  his  damages 
occasioned  by  reason  of  that  debt,  to  be  adjudged  to  him,  and  so  forth. 

S.  LAWRENCE." 

"  And  the  said  David,  as  to  the  plea  of  the  said  George,  by  him  above  pleaded 
by  way  of  surrejoinder  to  the  said  plea  of  the  said  David,  by  him  above  pleaded  by 
way  of  rejoinder  to  the  plea  of  the  said  Gieorge,  by  him  pleaded  by  way  of  reply  to 
the  plea  of  the  said  David,  thirdly  above  pleaded  in  bar,  Ra.j%,  that  by  reason  of 
any  thing  in  the  said  surrejoinder  contained,  he  the  said  George  ought  not  to  have 
or  maintain  his  said  action  against  the  said  David ;  because  he  says,  that  in  and 
by  the  first  article  of  the  said  treaty,  his  said  Britannic  majesty  acknowledges  the 
said  United  States  to  be  free,  sovereign,  and  independent  states,  and  that  he  treats 
with  them  as  such :  [123]  and  that  in  and  by  the  fifth  article  of  the  said  treaty,  it 
is  agreed  by  and  between  his  said  Britannic  majesty  an,d  the  said  United  States 
of  America,  that  the  congress  of  the  said  United  States  should  earnestly  recommend 
it  to  the  legislature  of  the  respective  states,  to  provide  for  the  restitution  of  all 
estates,  rights,  and  properties,  which  have  been  confiscated,  belonging  to  real  British 
Bubjects ;  and  also  of  the  estates,  rights,  and  properties  of  persons  resident  in  dis- 
tricts in  the  possession  of  his  majesty's  arms,  and  who  had  not  borne  arms  against 
tibe  said  United  States;  and  that  persons  of  any  other  description  should  have  free, 
liberty  to  go  to  any  part  or  parts  of  any  of  the  thirteen  United  States,  and  therein 
to  remain  twelve  months  unmolested  in  their  endeavours  to  obtain  the  restitution 
of  such  of  their  estates,  rights,  and  properties,  as  might  have  been  confiscated ;  and 
that  congress  should  also  earnestly  recommend  to  the  several  states,  a  re-consider- 
ation and  revision  of  acts  and  laws  perfectly  consistent  not  only  with  justice  and 
equity,  but  with  that  spirit  of  conciliation,  which  on  the  return  of  the  blessings  of 
peace  should  universally  prevail;  and  that  congress  should  also  earnestly  recom- 
mend to  the  several  states,  that  the  estates,  rights,  and  propertiejs  of  such  last- 
m«itioned  persons,  should  be  restored  to  them,  tiiety  refunding  to  any  person  who 
might  then,  at  the  time  of  making  the  said  treaty,  be  in  possession,  the  bona  fide 
price  (where  any  had  been  given)  which  such  person  might  have  paid  on  purchasing 
any  of  the  said  lands,  rights,  or  properties,  since  the  confiscation :  and  it  was  also 
agreed  by  the  said  article  lastv-mentioned,  that  all  persons  who  then  had  any  interest 
in  confiscated  lands,  either  by  debts,  marriage  settlements,  or  otherwise,  should 
meet  with  no  lawful  impediment  in  the  prosepution  of  their  just  rights.  And  the 
said  David  further  says,  that  the  said  G^rge,  at  the  time  of  the  making  the  said 
law  of  the  said  state  of  New  York,  in  the  said  third  plea  mentioned,  and  also  at  the 
time  of  the  making  and  signing  the  said  definitive  treaty  of  peace  between  his 
Britannic  majesty  and  the  said  United  States,  was  resident  in  a  district  in  the 
poesession  of  his  majesty's  arms,  within  the  said  state  of  Nerw  York,  and  had  not 
borne  arms  against  the  said  United  States.  And  the  said  David  further  says, 
that  in  and  by  iho  sixth  article  of  the  said  treaty,  it  is  agreed  by  and  between  his 
said  Britannic  majesty  and  the  said  United  States  of  America,  that  there  should 
be  no  future  confiscations  made,  nor  any  prosecutions  commenced  against  any 
person  or  persons,  for  or  by  reason  of  the  part  which  he  or  they  might  have  taken 
in  the  then  present  war;  and  that  no  person  should  on  that  account  suffer  any 
future  loss  or  damages,  either  in  his  person,  liberty,  or  property ;  and  that  those 
who  might  be  in  confinement  on  such  charges,  at  the  time  of  the  ratification  of  the 
said  treaty  in  America,  should  be  immediately  set  at  liberty,  and  the  prosecutions 
•o  commenced  be  discontinued.  And  so,  the  said  David  says,  that  by  the  said  treaty, 
the  said  several  laws  made  [124]  and  passed  by  the  l^islators  of  the  said  respective 
nates,  after  the  declaration  of  independency,  so  made  by  them  as  aforesaid,  for  the 
confiscation  of  the  property  of  persons  within  the  said  respective  states,  were  recog- 
nized and  admitted  to  be  valid ;  and  this  the  said  David  is  ready  to  verify ;  where- 
fore he  prays  judgment  if  the  said  George  ought  to  have  or  maintain  his  said  action 
i^inst  him  the  said  David,  etc. 

S.  LE  BLANC." 

"  And  the  said  George,  as  to  tiie  plea  of  the  said  David,  by  him  pleaded  by  way 
of  rebutter  to  the  plea  of  the  said  (jcorge  above  pleaded,  saith,  that  the  said  plea 
in  manner  and  form  as  the  same  is  above  pleaded,  and  the  matter  therein  con- 
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tained,  are  not  sufficient  in  law  to  bar  the  said  George  from  having  and  maintaining 
his  aforesaid  action  thereof  against  the  said  David :  to  which  said  plea,  in  manner 
and  form  above  pleaded,  the  said  George  is  not  under  any  necessity,  nor  is  he 
bound  by  the  law  of  the  land  in  any  manner,  to  answer ;  and  this  he  is  ready  to 
verify :  wherefore,  for  want  of  a  sufficient  plea  in  this  behalf,  the  said  George  pray« 
judgment,  and  his  said  debt,  together  with  his  damages  by  reason  of  detaining  the 
same,  to  be  adjudged  to  him,  etc. 

S.  LAWRENCE." 
*'  And  the  said  David  says,  that  the  plea  of  him  the  said  David,  pleaded  by  way 
of  rebutter  to  the  plea  of  the  said  G^rge,  above  pleaded,  and  the  matters  therein 
contained,  are  sufficient  in  law  to  bar  the  said  George  from  having  and  maintaining 
his  aforesaid  action  against  the  said  David ;  which  said  plea  of  him  the  said  David, 
and  the  matters  therein  contained,  the  said  David  is  ready  to  verify  and  prove  as 
the  court  shall  award :  wherefore  he  prays  judgment,  if  the  said  George  ought  to 
have  or  maintain  his  aforesaid  action  thereof  against  him,  etc  knd  because  the 
justices  here  will  advise  themselves  of  and  upon  the  premises,  wherefore  the  said 
George  and  David  have  prayed  the  judgment  of  the  court;  before  they  give  tlieir 
judgment  thereof,  a  day  is  given  to  the  said  parties  here,  fr<Mn  the  day  of  Easter 
in  fifteen  days,  to  hear  their  judgment,  for  that  the  said  justices  here  are  not  yet 
advised  thereof;  and  to  try  the  issues  aforesaid  by  the  parties  aforesaid  above 
joined,  and  whereof  they  have  put  themselves  upon  the  country,  the  sheriff  is  com- 
manded that  he  cause  to  come  here  from  the  day  of  Easter  in  fifteen  days,  twelve  free 
and  lawful  men  of  his  county,  by  whom,  etc.  and  who,  etc.  to  recognise,  etc.  because 
as  well,  etc.  the  same  day  is  given  to  the  parties  aforesaid ;  on  which  day  come  here 
the  said  George  and  David,  by  tiieir  attornies  aforesaid;  and  because  the  said 
justices  will  further  advise  themselves  of  and  upon  the  premises,  whereof  the  said 
George  and  David  have  prayed  the  judgment  of  the  court,  before  they  give  judgment 
thereupon,  a  day  is  further  given  to  the  parties  aforesaid,  to  the  morrow  of  the 
Holy  Trinity,  and  to  try  the  issues  aforesaid,  in  form  aforesaid  joined;  because 
the  sheriff  hath  not  returned  the  writ  thereiof :  [125]  therefore,  as  before,  the  sheriff 
is  commanded  that  he  cause  to  come  here,  on  the  morrow  of  the  Holy  Trinity, 
twelve  free  and  lawful  men  of  his  county,  by  whom,  etc.  and  who,  etc.  to  recognise^ 
etc.  because  as  well,  etc.  the  same  day  is  given  to  tixe  parties  aforesaid,  etc.  on  which 
day  come  here  the  said  George  and  David,  by  tiieir  attornies  aforesaid ;  and  because 
the  said  justices  will  further  advise  themselves  of  and  upon  the  premises,  whereof 
the  said  Greorge  and  David  have  prayed  the  judgment  of  the  court,  before  they 
give  judgment  thereupon,  a  day  is  further  given  to  the  parties  aforesaid,  on  the 
morrow  of  All-Souls,  and  to  try  the  issues  aforesaid,  in  form  aforesaid  joined ; 
because  the  sheriff  hath  not  returned  the  writ  thereof;  therefore,  as  before,  the 
sheriff  is  commanded,  that  he  cause  to  come  herei,  on  the  morrow  of  All-Souls, 
twelve  free  and  lawful  men  of  his  county,  whom,  etc.  and  who  neither,  etc.  to  recog- 
nise, etc.  because  as  well,  etc.  the  same  day  is  given  to  the  parties  aforesaid,  etc 
On  which  day  come  here  the  said  George  and  David,  by  their  attornies  aforesaid ; 
and  because  the  said  justices  will  further  advise  themselves  of  and  upon  the 
premises,  whereof  the  said  George  and  David  have  prayed  the  judgment  of  the 
eourt,  before  they  give  judgment  thereupon,  a  day  is  further  given  to  the  parties 
aforesaid,  in  eight  days  of  Saint  Hilary,  and  to  try  the  issues  aforesaid,  in  form 
aforesaid  joined ;  because  the  sheriff  hath  not  returned  the  writ  thereof ;  therefore, 
as  before,  the  sheriff  is  commanded,  that  he  cause  to  come  here  in  eight  days  of 
Saint  Hilary,  twelve  free  and  lawful  men  of  his  county,  by  whom,  etc.  and  who,  etc.  to 
recognise,  etc.  because  as  well,  etc.  the  same  day  is  given  to  the  parties,  etc.  On 
which  day  come  here  the  said  George  and  David,  by  their  attornies  aforesaid ;  .and 
because  the  said  justices  will  further  advise  themselves  of  and  upon  the  premises, 
whereof  the  said  George  and  David  have  prayed  the  judgment  of  the  court,  before 
they  give  judgment  thereupon,  a  day  is  further  given  to  the  parties  aforesaid, 
from  the  day  of  Easter  in  fifteen  days,  and  to  try  the  issues  aforesaid,  in  form  afore- 
said joined;  because  the  sheriff  hath  not  returned  the  writ  thereof;  therefore,  as 
before,  the  ^wiff  is  commanded,  that  he  cause  to  come  here,  from  the  day  of  Easter 
in  fifteen  days,  twelve  free  and  lawful  men  of  his  county,  by  whom,  etc.  and  who, 
^tc.  to  recognise,  etc.  because  as  well,  etc.  the  same  day  is  given  to  the  parties  afore- 
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(aid,  etc.    On  which  day  come  here  the  said  Cieorge  and  David,  by  their  attorniee 
aforesaid ;  and  because  the  said  justices  wiQ  further  advise  themselves  of  and  upon 
the  premises  whereof  the  said  George  and  David  have  prayed  the  judgment  of  the 
court,  before  they  give  judgment  thereupon,  a  day  is  further  given  to  the  parties 
aforesaid,  on  the  morrow  of  the  Holy  Trinity;  and  the  jury  between  the  parties 
aforesaid,  in  the  plea  aforesaid,  was  respited  here  until  the  morrow  of  the  Holy 
Trinity,  unless  the  Right  Honourable  Alexander  Lord  Loughborough,  dhief  Justice 
of  his  majesty's  court  of  tfie  Bench  here,  according  to  the  form  of  the  statute,  on 
Tuesday  the  twenty-sixth  day  [126]  of  May  last  past,  at  Westminster,  in  the  GreatI 
Hall  of  Pleas  there,  shall  first  come ;  and  now  here,  at  this  day,  tiiat  is  to  say,  on  the 
morrow  of  the  Holy  Trinity  in  this  same  term,  come  the  said  George  and  David,  by 
their  attornies  aforesaid;  and  the  said  Alexander  Lord  Loughborough,  the  Chief 
Justice  within  named,  hath  sent  here  his  record  in  these  words :  Afterwards,  that 
is  to  say,  on  the  day  in  the  year,  and  at  the  place  within  mentioned,  cometh  the 
within-named  George  Folliott,  by  his  attorney  within-named,  before  Alexander  Lord 
Loughborough,   the  Chief   Justice   within-named;   and   the   within-named    David 
Ogden,  although  solemnly  called,  cometh  not  again,  but  maketh  default ;  therefore 
the  jury  within-named,  is  taken  against  him  by  default;  whereupon  certain  of  the 
jurors  of  the  same  jury,  whereof  mention  is  within  made,  summoned  to  be  upon 
that  jury,  being  impanneUed  and  drawn  by  ballot,  according  to  the  form  of  the 
statute,  etc.  and  called  over,  come,  who  to  speak  the  truth  of  the  matters  within 
contained,  being  tried,  and  sworn  on  their  oath,  say,  that  the  within-named  Lewis 
Morris  and  Richard  Morris  did  not  pay  to  the  said  George,  the  within-mentioned 
principal  sum  of  two  thousand  pounds  current  money  of  the  province  of  New  York, 
in  the  within  condition  mentioned,  with  all  interest  due  for  the  same,  as  he  the 
said  George  hath,  by  his  replication  in  pleading,  within  alledged.     And  the  said 
jurors,  on  their  said  oath,  further  say,  that  the  said  David  did  not  pay  to  the  said 
George  the  said  principal  sum  of  two  thousand  pounds  current  money  of  the  pro- 
vince of  "New  York,  in  the  said  condition  mentioned,  with  all  interest  due  for  the 
same,  as  he  the  said  George  hath  fdso  by  his  said  replication  in  pleading,  within 
alledged :  and  they  assess  the  damages  of  the  said  George,  by  reason  of  the  detaining 
the  within-mentioned  debt  from  him,  besides  his  costs  and  charges  by  him  laid  out 
and  expended  about  his  suit  in  this  behalf,  to  one  shilling ;  and  for  his  said  costs  and 
charges,  to  forty  shillings :  whereu,pon  the  record  and  the  matters  aforesaid  being 
seen  and  fully  understood,  and  all  and  singular  the  premises  being  examined,  and 
due  deliberation  thereupon  had,  for  that  it  seems  to  the  justices  here  that  the 
several  pleas  of  the  said  David,  by  him  fourthly  and  fifthly  aUove  pleaded  in  bar, 
and  the  plea  of  the  said  David  by  him  above  pleaded,  by  way  of  rebutter  to  the 
plea  of  the  said  George  above  pleaded  by  way  of  surrejoinder  to  the  plea  of  the 
said  George,  pleaded  by  way  of  rejoinder  to  the  plea  of  the  said  George,  pleaded  by 
way  of  reply  to  the  plea  of  the  said  David  thirdly  above  pleaded  in  bar,  and  the 
matters  therein  contained,  are  not,  nor  is  any  or  either  of  them  sufficient  in  law 
to  bar  the  said  George  from  having  or  maintaining  his  aforesaid  action  thereof 
against  the  said  David :   therefore  it  is  considered,  that  the  said  George  recover 
against  the  said  David  his  debt  aforesaid,  and  damages  by  the  jury  in  form  afore- 
said assessed ;  and  also  eighty-eight  pounds  and  twelve  shillings  for  his  costs  and 
charges,  by  the  court  of  our  said  lord  the  king,  now  here  adjudged  of  increase  to 
the  said  George,  by  his  assent;  which  da-[127]-mages,  in  the  whole,  amount  to 
ninety  pounds  and  thirteen  shillings.    And  the  said  David,  in  mercy,  etc.    After- 
wards, to  wit,  on  Saturday  next  after  fifteen  days  of  Saint  Hilary,  in  tiie  same  term, 
before  our  lord  the  king  at  Westminster,  comes  the  said  David  Ogden,  by  George 
Pearson  his  attorney,  and  says,  that  in  the  record  and  proceedings,  (and  also  in 
the  rendering  the  judgment  aforesaid,  there  is  manifest  error  in  this ;  to  wit,  that 
whereas  by  tiie  record  aforesaid  it  appears,  that  the  judgment  aforesaid,  in  form 
aforesaid  rendered,  was  rendered  for  the  said  George  Folliott  against  the  said 
David  Ogden ;  whereas,  by  the  law  of  the  land  of  this  kingdom  of  England,  that 
judgment  ought  to  have  been  rendered  for  the  said  David  Ogden  against  the  said 
George  Folliott.    There  is  also  error  in  this,  that  it  appears  by  the  said  third  plea 
of  the  said  David,  the  truth  of  which  is  confessed  by  the  demurrer,  that  the  said 
writing  obligatory,  which  was  the  cause  of  the  said  action  of  the  said  George  Folliott 
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against  the  said  David  Ogden,  before  and  at  the  time  of  the  commencement  of  tbe 
said  action  of  the  said  Greorge  against  the  said  David,  was  lawfully  forfeited  to  and 
vested  in  the  state  of  New  York ;  wherefore  the  said  George  could  not  maintain  any 
action  thereon ;  nevertheless,  by  the  record  aforesaid,  it  appears,  that  the  judgment 
aforesaid  was  given,  tuat  the  said  George  should  recover  the  amount  of  the  same 
against  the  said  David ;  therefore  in  that  there  is  manifest  error.  There  is  error 
also  in  this ;  that  it  appears  by  the  said  fourth  and  fifth  pleas,  which  are  confessed 
by  the  demurrer  before  the  time  of  commencing  the  action  of  the  said  George 
against  the  said  David,  all  the  estate  and  effects  of  the  said  David,  and  which  were 
more  than  sufficient  to  pay  his  debts,  were  forfeited  to  and  vested  in  the  state  of 
Xew  Jersey,  and  were  liable  to  the  payment  of  the  debts  of  the  said  David,  and 
appropriated  for  that  purpose;  and  that  the  said  George  might,  could,  and  oi^ht 
to  have  been  paid  and  satisfied  his  said  debt  out  of  the  said  estates,  from  the  said 
state  of  New  Jersey,  if  he  had  duly  applied  for  the  same;  neverthelees,  by  the 
record  aforesaid,  it  appears,  that  the  judgment  aforesaid  was  given,  that  the  said 
George  should  recover  against  the  said  David :  therefore  in  that  there  is  manifest 
error.  And  the  said  David  prays,  that  for  those  errors,  and  other  errors  in  the 
record  and  proceedings  aforesaid  appearing,  the  judgment  aforesaid  may  be  re- 
versed, annulled,  and  held  as  void ;  and  that  he  the  said  David,  to  all  things  which 
by  reason  of  that  judgment  he  hath  lost,  may  be  restored ;  and  that  such  judgment 
may  be  given  in  tliis  court  for  the  said  David,  as  by  the  law  of  the  land  of  this 
kingdom  ought  to  have  been  given  for  the  same  David  against  the  said  George,  in 
the  said  court  of  our  lord  the  king  of  the  bench;  and  that  the  said  Geoi^  to 
those  errors  may  rejoin. 

GEO.  WOOD." 

"  And  thereupon  the  said  George  comes  here  in  court,  and  says,  that  there  is  no 
error  either  in  the  record  and  proceedings  [128]  aforesaid,  or  in  giving  the  said 
judgment;  and  he  prays  that  the  court  of  our  said  lord  the  king  may  proiceed  to 
the  examination  as  well  of  the  record  and  proceedings  aforesaid,  as  of  the  matter 
aforesaid,  above  assigned  for  error;  and  that  the  said  judgment  may  be  in  all 
things  affirmed. 

S.  LAWRENCE." 

"  But  because  the  court  of  our  lord  the  king  now  here,  is  not  yet  advised  what 
judgment  to  give  of,  upon,  and  concerning  the  premises,  a  day  is  therefore  given 
to  the  parties  aforesaid,  to  come  before  the  said  lord  the  king,  on  Friday  next  aft^ 
the  octave  of  the  Holy  Trinity,  to  hear  the  judgment  aforesaid;  for  that  the  court 
of  the  said  lord  the  king  now  here  is  not  yet  advised  thereof,  and  so  forth;  at  which 
day,  before  our  lord  the  king  at  Weet^ninster,  the  said  parties  come  by  their 
attornies  aforesaid ;  whereupon  the  said  court  having  seen,  and  fully  understood, 
all  and  singular  the  premises,  and  having  diligently  examined  and  inspected  as  well 
the  record  and  process,  and  the  judgment  upon  tiiem  given,  as  the  said  causes  and 
matters  above  assigned  for  error,  by  the  said  David,  it  appears  unto  the  said 
court,  that  there  is  not  any  error  in  the  record  and  process  aforesaid,  or  in  giving 
the  said  judgment,  and  tiiat  the  said  record  was  not  in  any  wise  erroneous  or 
defective ;  therefore  it  is  considered  that  the  said  judgment  be  in  all  things  affirmed, 
and  stand  in  its  full  force  and  effect,  the  said  causes  and  matters  above  assigned 
for  error  in  any  wise  notwithstanding.  And  it  is  further  considered  by  the  said 
court,  that  the  said  George  recover  against  the  said  David,  thirty-six  pounds, 
adjudged  by  the  said  court  to  the  said  George,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  for  his  costs,  charges,  and  damages,  which  he 
has  sustained  by  reason  of  the  dday  of  execution  of  the  said  judgment,  on  pretence 
of  prosecuting  the  said  writ  of  error;  and  that  the  said  George  have  execution 
thereof,  etc." 

In  Trinity  term  1790,  the  several  demurrers  came  on  to  be  argued  (J.  Scott,  T. 
Erskine)  in  the  court  of  King's  Bench,  and  that  court  gave  judgment  for  the 
defendant  in  error :  upon  this  judgment  the  present  writ  of  error  was  brought,  and 
the  counsel  for  the  plaintiff  in  error,  in  the  first  place,  observed,  that  with  respect 
to  the  third  plea,  the  courts  of  King's  Bench  and  Common  Pleas  differed  in  opinion, 
in  rendering  their  respective  judgments  on  the  principal  point  upcm  which  tiie 
determination  of  the  action  turned. 
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The  court  of  Common  Pleas  were  of  opinion,  that  Uie  said  confiscatory  laws  of 
the  state  of  New  York,  passed  during  the  war,  were  certainly  of  as  full  validity 
as  the  act  of  any  independant  state;  and  assigned  as  the  principal  ground  foe 
their  judgment  for  the  defendant  in  error,  "  that  the  subject  matter  of  the  action 
being  a  bond,  it  could  only  be  sued  for  according  to  the  laws  of  England  relating 
to  bonds;  and  that  supposing,  tiierefore,  the  right  of  the  plaintiff  (Folliott)  to  be 
gone,  that  fact  could  not  be  set  up  in  bar  to  &e  action,  which  must  be  brought 
in  the  name  of  the  plaintiff  (Folliott),  whoever  might  be  in  pos-[129]-8e88ion  of  the 
bond ;  since  a  chose  in  action  is  not  assignable  at  law ;  and  that  the  defendant  could 
not  plead  that  the  obligee  had  assigned  it." 

The  court  of  King's  Bench  expressed  an  opinion  that  if  ihe  acts  of  the  state  of 
New  York  were  to  be  considered  as  binding,  an  action  might  have  been  brought 
in  the  name  of  the  executive  power  of  that  state,  to  enforce  the  payment  of  the 
bond  as  confiscated  property;  but  grounded  their  judgment  principally  upon  this 
ground,  that  as  the  parties  to  this  action  came  into  this  country  before  the  treaty 
of  peace,  the  prior  acts  of  the  state  of  New  York  were  of  none  effect  as  to  their 
properly. — A  part  of  the  court  also  intimating  an  opinion,  that  in  order  to  divest 
the  property  of  the  defendant  in  error,  there  should  have  been  an  actual  seizure, 
by  the  state  of  New  York,  of  this  bond. — ^After  these  preliminary  observations,  the 
counsel  for  the  plaintiff  in  error  strongly  urged. 

First,  That  the  act  of  attainder  (gainst  the  defendant  in  error,  and  tiie  forfeiture 
of  his  estate,  passed  by  the  legislature  of  the  state  of  New  York,  on  the  22d  of 
Octoberl779,  is  an  act  of  investiture  of  the  defendant  in  error's  property  in  the 
people  of  that  state,  the  same  expressly  declaring,  "  that  all  the  estate  both  real 
and  personal,  held  or  claimed  by  the  defendant  in  error  (by  name)  whether  in 
possession,  reversion,  or  remainder,  within  that  state,  on  the  day  of  passing  that 
act,  shall  be,  and  thereby  is  declared  to  be  forfeited  to  and  vested  in  the  people 
of  that  state." 

Second,  It  is  also  humbly  submitted,  that  the  defendant  in  error,  and  the 
several  obligors  in  tiie  bond,  prosecuted  in  this  suit,  named,  were  before,  at  the 
time  of,  and  after  passing  said  confiscatory  law,  residents  in  the  said  state  of  New 
York,  and  the  defendant  in  error  had  before,  and  at  the  time  of  passing  said 
law,  the  said  bond  in  his  possession,  within  the  jurisdiction  of  that  state;  and 
that  it  did  not  appear  by  t£e  record  or  otherwise,  but  that  the  defendant  in  error 
bad  remained  from  the  time  of  passing  said  law,  and  at  the  time  of  the  appeal  did 
remain  a  citizen  of  said  state  of  New  York;  or  that  the  defendant  in  error  camc> 
into  this  country  before  the  signing  of  the  treaty  of  peace. 

Third,  That  the  possession  of  goods  and  chattels  is  by  law  vested  in  the  sovereign, 
on  attainders,  outlawries,  and  forfeitures,  without  oflSce  found  or  actual  seizing. 

Fourth,  That  bonds,  and  the  debts  due  tiiereon,  are  forfeitable  on  attainders, 
oudawriee,  etc.  and  are  vested  in  the  sovereign,  in  like  manner  as  other  goods 
and  chattels  are. 

Fifth,  That  the  plea  of  attainder  and  forfeiture  is  a  good  bar  to  an  action 
brought  by  the  obligee  on  a  bond  or  other  chose  in  action. 

Sixth,  That  on  forfeitures,  the  king  or  his  assigns,  in  whom  the  property  of 
the  debt  due  on  an  obligation  is  vested,  have  sole  right  to  support  an  action  for  the 
recovery  thereof,  and  none  [130]  others;  and  therefore  eHao  that  th^  state  of  New 
.  York  hath  the  sole  right  to  sue  upon  this  bond. 

Seventh,  That  the  courts  of  justice  here  do  regard  the  aubsisting  laws  aind 
adjudications  of  foreign  states  in  force  there,  and  determine  according  to  those 
laws  and  adjudications,  both  in  civil  and  criminal  cases,  when  they  relate  to 
matters  within  the  jurisdiction  of  the  foreigm  state  at  the  time  of  passing  the 
same,  without  examining  into  their  propriety  or  impropriety ;  but  take  and  regard 
them  as  laws  and  adjudications  passed  agreeable  to  the  constitution  of  the  country 
where  made,  and  determine  conformably  thereto.  If,  therefore,  the  courts  of  New 
York,  governed  in  the  constitution  of  their  own  laws  of  confiscation  by  ih»  law 
of  nations,  would  necessarily  adjudge  this  property  to  belong  to  the  people  of  that) 
state— the  courts  in  England  ought  also  to  hold  the  property  to  be  vested  in  that 
people. 

Eighth,  It  was  urged  that  the  people  of  the  United  States,  having  on  the  4th 
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of  July  1776,  declared  themaelTes  separated  from  the  80vereignt7  and  government 
of  Great  Britain,  and  declared  themselTee  free,  sovereign,  and  independent  states, 
distinct  from  all  others ;  and  treaties  of  peace  having  been  afterwards  made  with  them 
as  such,  humbly  conceived,  that  the  opinion  of  the  court  of  Common  Pleas  was  agree- 
able to  the  laws  of  nations,  and  that  the  judgment  of  the  King's  Bench  is  not  so  ;  and 
although  before  such  treaties  of  peace,  the  act  of  confiscation  by  the  state  of  New 
York,  might  have  been  held  as  an  absolute  nullity  in  this  country,  yet  after  thjose 
treaties  had  been  entered  into,  it  appetu^  to  be  clearly  conformable  to  the  laws  of 
nations,  that  the  act  should  be  considered  as  of  force  from  its  date,  and  the  state  that 
made  it,  as  independent  from  the  time  it  declared  itself  to  be  so;  and  therefore, 
that  the  defendant  in  error  could  not  sue  effectually  upon  this  bond  in  thle  courts 
of  this  country,  at  the  time  he  brought  the  action,  though  it  should  be  admitted, 
that  he  might  have  sued  with  effect  before  this  country  Sicknowledged  the  inde- 
pendence of  New  York. 

Ninth,  That  the  definitive  treaty  of  peace,  of  the  3d  September  1783,  made 
between  his  Britannic  majesty  and  the  United  States  of  America,  (who  only  had 
the  right  of  fixing  the  terms  inviolably  to  be  observed  by  both  states)  did  accordingly 
in  its  terms,  manifestly  admit  and  recognize  the  said  United  States,  as  pre-exiiting, 
sovereign,  and  independent  states;  and  that  they  had  before  that  time  exercised, 
and  then  did  exercise  the  powers  of  government:  and  therefore,  that  their  prior 
acts  of  l^islation,  as  well  penal  or  confiscatory,  as  of  any  other  nature,  must  h&ve 
been  considered  as  in  force  from  the  time  of  passing  them,  and  to  continue  in  force 
until  repealed  by  the  recommendation  of  congress,  or  the  voluntary  apte  of  the 
respective  legislatures  of  the  states. 

Tenth,  That  the  bond  and  debt  being  for  those  and  other  reasons  to  be  judicially 
considered  by  the  court,  at  the  time  at  which  [131]  the  suit  was  commenced,  as 
having  been  at  all  times  after  the  separation,  de  facto,  of  the  countries,  vested  in  the 
state  of  New  York,  no  act  of  the  defendant  in  error,  or  of  any  other  person,  but 
the  act  of  the  said  state  only,  done  after  the  separation,  de  faeto,  ot 
the  two  countries,  though  such  separation,  de  facto,  wsw  not  originally 
acknowledged  to  be  lawful,  could  be  judicially  held  sufficient  to  bar  the  state  of 
New  York  from  claiming,  de  jure,  the  property  in  this  bond.  If,  therefore,  it  had 
appeared  upon  the  record,  that  the  defendant  in  error  had  withdrawn  himself  from 
the  state  of  New  York,  and  had  come  into  this  country,  yet,  regard  being  had  to 
the  date  of  the  commencement  of  this  suit,  judgment  ought  to  have  been  given  for 
the  plaintiff  in  error ;  and  the  courts  of  law  both  of  Great  Britain  and  New  York 
ought,  at  the  time  of  the  commencement  of  this  suit,  to  regard  this  bond  as  the 
property  of  the  state  of  New  York  at  all  times,  from  tlDe  date  of  the  act  of 
confiscation. 

Eleventh,  They  concluded  with  asserting  that  a  judgment  given  here  for  the  defend- 
ant in  error,  and  a  recovery  had  of  the  debt  from  the  plaintiff  in  error,  would  not  be  a 
bar  to  a  suit  brought  by  the  state  of  New  York  in  any  of  the  United  States,  against 
tlie  plaintiff  in  error,  his  executors  or  administrators,  or  against  Lewis  and  Richard 
Morris,  two  of  the  obligors  in  said  bond  named,  and  now  residents  in  the  state  of 
New  York,  and  Ihe  payment  of  the  debt  would,  contrary  to  common  justice,  be 
twice  compelled ;  once  to  the  defendant  in  error,  and  a  second  time  to  the  state  of 
New  York.  And  that  judgment  here  for  the  defendant  in  error,  and  the  recovery 
of  the  debt  from  the  plaintiff  in  error,  would  not  be  a  sufficient  ground  for  the 
plaintiff  in  error  to  recover,  at  least  in  the  state  of  New  York,  against  his  co-obligors 
Lewis  and  Richard  Morris,  whose  security  he  was ;  nor,  as  they  apprehended,  could 
the  plaintiff  in  error,  if  he  had  been  a  principal  in  the  bond,  and  not  a  surety, 
have  protected  himself  by  reason  of  the  judgment  here,  against  a  demand  of  his 
co-obligors  upon  him  for  contribution,  if  they  should  be  obliged  to  pay  to  the  state 
of  New  York ;  whose  property,  according  to  the  principles  of  the  laws  of  nations 
applied  to  all  the  transactions  between  Great  Britain  and  America,  this  bond,  at 
the  time  of  bringing  the  action,  must  be  deemed  to  have  been,  from  the  date  of 
the  act  of  that  state  confiscating  the  defendant's  property. 

For  many  of  the  reasons  before  stated,  uhe  counsd  for  the  plaintiff  in  error 
pressed  that  the  judgment  should  be  reversed  also,  with  respect  to  the  4th  and  6th 
pleas;  which  are  alike  in  substance,  and  also,  because  tlie  people  of  the  United 
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States  of  America  (whereof  the  defendant  in  error  was  one)  on  die  4th  of  July  1776, 
by  the  congress  their  representatives  declared  themselTes  to  be  free,  Borereign,  and 
independent  st&tes;  and  from  that  time,  and  hitherto  have,   in  faet,  exercised 
all  the  powers  of  government;  and  by  their  articles  of  confederation  and  perpetual 
union  of  all  the  said  states  agreed  upon  in  congress,  in  1778,  soon  afterwards  con- 
firmed by  tJie  several  [132]  acts  of  tiie  legislatures  of  the  states  of  New  York  and 
New  Jersey,  and  also  by  all  the  other  of  said  states,  whereby  it  was  expressly  agreed, 
"the  better  to  secure  a  perpetual  mutual  friendship  ana  intercourse  among  the 
people  of  the  different  states,  that  the  free  inhabitants  of  each  of  the  said  states 
shaU  be  entitled  to  all  privileges  and   immunities  of  free  citizen   in  the  several 
states ;  "  declared  themsdves  one  body ;  having  one  supreme  legislature,  representing 
all  the  people  of  the  several  states  as  one  independent  society ;  all  equally  privileged 
in  the  rights  of  all  and  every  of  the  said  states,  and  were  citizens  of  all  the  states, 
and  as  citizens  were  parties  to  the  laws  of  the  several  states,  and  amenable  to  the 
same:    and  because^  granting  that  those  proceedings  and  declarations  were  in- 
effectual before  the  time  that  his  majesty,  by  treaties  and  otherwise,  acknowledged 
the  independence  of  the  United  States,  and  must  have  been  so  treated  in  the  courts 
of  this  country  before  such  acknowledgment  was  made;  yet  it  did  not  appear  to 
be  inconsistent  with  that  admission,  though  perhaps  the  defendant  in  error  would 
not  be  entitled  to  the  benefit  of  tiie  principle  upon  which  it  is  made,  to   insist  that 
after  such  acknowledgment,  those  proceedings  and  declarations  were  effectual,  ab 
initio;  because  the  law  of  nations,  and  the  interests  of  mankind,  require  that  they 
should  be  held  valid,  ab  vniiio,  when  such  acknowledgment  hath  been  made. 

Because  also  all  tiie  estate  of  the  plaintiff  in  error  was,  by  the  laws  of  the  state 
of  New  Jersey,  one  of  the  said  United  States,  forfeited  to  and  vested  in  said  stete, 
and  was,  by  the  same  laws,  appropriated  in  the  first  place  for  the  payment  of  the 
plaintiff  in  error's  debts,  and  the  money  arising  on  said  eetete  was  directed  to  be 
lodged  in  the  treasury  of  that  state  for  that  purpose,  which  was  accordingly  done, 
and  was  more  than  was  sufficient  to  pay  all  the  debts  the  plaintiff  in  error  owed ; 
and  the  defendant  in  error  afterwards,  and  before  the  commencement  of  this  suit, 
was  at  liberty  to  have  applied  to  said  treasury  for  payment  of  the  debt,  and  might, 
eottld,  and  ought  so  to  have  done,  and  to  have  received  payment  agreeable  to  the 
allegations  in  their  pleas,  the  truth  of  which  is  confessed  by  tlie  demurrer :  that  the 
defendant  in  error  did  not  receive  satisfaction  for  his  debt,  is  therefore  tJtogether 
owing  to  his  ontm  acknowledged  neglect.  The  debt  ought  then  to  be  considered,  as 
having  l^  his  own  consent,  which  must  be  deemed  to  have  been  actually  given  by 
him  to  every  law  of  the  country  to  which  he  was  a  subject,  been  levied  by  the 
legislature  for  his  benefit,  and  in  satisfaction  of  his  demand,  and  therefore  as  having 
been  paid,  because  it  has  been  received  by  those  whom  he  authorized  to  receive  it 
on  his  behalf. 

On  the  other  side,  for  the  defendant  in  error,  it  was  shortly  contended  (T. 
Lawrence,  J.  Wilson)  that  the  judgment  should  be  affirmed, 

I.  Because  no  assumed  act  of  l^islstion  by  the  colonies  of  North  America, 
while  in  a  state  of  rebellion  against  his  majesty,  can  legally  affect  the  righ^  of 
any  subject  of  this  realm.  By  the  treaty  of  peace,  those  colonies  ac- 
quired in  future  the  power  of  [133]  making  laws  obligator}'-  in  all  cases,  in 
which  the  laws  of  independent  states  are  binding,  in  consequence  of  their  becoming 
such  by  that  treaty;  but  no  effect  was  thereby  given  to  the  acts  they  had  before 
passed  to  confiscate  the  property  of  those  who  had  persevered  in  their  loyalty  and 
allegiance. 

n.  Because,  were  it  to  be  admitted,  that  what  is  insisted  on  in  the  third  plea 
as  a  law  of  the  state  of  New  York,  is  of  as  full  force  as  the  laws  of  a  sovereign,  in- 
dependent state,  yet  as  it  was  intended  to  operate  as  a  penal  law,  and  to  inflict  a 
forfeiture  on  the  defendant  in  error  for  a  supposed  crime  committed  by  him,  it 
furnishes  no  defence  to  the  action,  inasmuch  as  the  allowing  such  defence  would  be, 
in  effect,  carrying  into  execution  tlie  criminal  laws  of  a  foreign  state. 

III.  Because  ttiere  is  not  any  thing  stated  by  the  plaintiff  in  error  in  his  fourth 
snd  fifth  pleas,  from  whence  there  can  be  inferred  any  legal  obligation  on  the 
defendant  in  wror  to  resort  to  any  particulafc-  fund  for  the  payment  of  his  debt, 
in  prejudice  of  the  right  which  by  law  vested  in  him  on  the  execution  of  the  bond 
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in  question,  of  proceeding  for  the  recovery  of  the  money  secured  thereby,  either 
against  the  person  or  the  general  property  of  his  debtor. 

It  was  accordingly  obdkbbd  and  ADJunoKn,  that  the  judgment  given  in  the  court 
of  King's  Bench,  affirming  a  judgment  of  the  court  of  Common  Pleas,  be  affirmed. 
(MS.  Joum.  Sess.  1792,  p.  139.) 


FORFEITURE  OF  OFFICE. 

Case  1. — Gavix  Mason, — Plaintiff;  Attokney  GssESJa.,—De/mdant  (in 
EiTor)  [21st  February  1710], 

[The  office  of  warden  of  the  Fleet  prison  is  an  ancient  office  of  inheritance,  held 
by  grant  from  the  crown;  and  is  liable  to  be  forfeited,  by  the  warden's 
permitting  a  prisoner  to  escape] 

**JUDaMBMT  of  B.  R.  on  a  Monttrant  dc  droit,  l^at  the  plaintiff  should 
take  nothing  thereby,  avfibmbd.** 

The  office  of  warden  of  the  Fleet  is  an  ancient  office  of  inheritance,  held  bj 
several  grants  from  the  crown ;  and  one  Thomas  Bromhall,  an  infant,  being 
entitled  to  the  equity  of  redemption  of  this  office,  subject  to  several  mortgagee  for 
large  sums  of  money;  it  was,  by  an  act  of  parliament,  4th  and  5th  of  WiUiam 
and  Mary,  vested  in  trustees  to  be  sold;  and  John  TiUy  Esq.  [134]  purchased  it, 
in  the  name  of  the  plaintiff,  for  a  valuable  consideration,  subject  to  the  several 
incumbrances. 

In  February  1697,  one  Leighton,  upon  a  suggestion  in  Chancery,  that  many 
abuses  were  committed  in  the  execution  of  this  office,  obtained  a  commission  to 
inquire  into  the  same;  and,  upon  such  inquisition,  it  was  found  that  Ford,  the 
then  acting  warden,  had  permitted  one  Spencer  and  three  other  persons  to  escape, 
and  had  received  twenty  guineas  for  the  escape  of  Spencer;  and  that  by  reason 
of  such  misconduct,  the  said  office  was  forfeited  to  the  crown. 

Ford  having  traversed  this  inquisition,  the  matter  was  tried  at  the  bar  of  the 
court  of  Queen's  Bench  on  the  25th  of  November  1700;  when  he  was  acquitted 
of  all  the  escapes  except  Spencer's ;  and  also  of  taking  any  money  for  hia  escape. 
But  the  jury  found  him  guilty  of  the  escape  itself,  upon  the  single  evidence  of 
one  Emerson,  a  bailiff's  follower,  who  had  not  only  been  twice  convicted  of  felony, 
but  had  joined  witli  others  in  a  bond  of  £6000  penalty,  for  Spencer's  true  imprison- 
ment, and  therefore  swore  to  discharge  his  own  bond.  He  was  afterwards 
prosecuted,  and  found  guilty  of  perjury,  for  what  he  had  sworn  upon  this  very 
trial :  and  it  appeared  likewise,  that  the  plaintiff,  at  whose  suit  Spencer  was 
imprisoned,  had  been  fully  satisfied  his  debt;  and  therefore  had  sustained  no 
damage  by  the  pretended  escape  The  jury,  however,  having  found  the  fact,  the 
court  was  of  opinion,  that  the  office  was  forfeited  into  the  queen's  hands,  and 
gave  judgment  accordingly.  And  Leighton  the  prosecutor  afterwards  obtained 
a  grant  of  it  for  his  life. 

In  April  following,  tlie  present  plaintiff  brought  his  monstrans  de  droit,  in 
the  petty-bag;  and  therein  declared,  that  before  one  Anthony  Church  was  warden 
of  the  Fleet,  he  the  said  Mason  was  seised  of  the  said  office,  with  its  appur- 
tenances, lit  de  feodo  et  jure;  and,  that  on  the  22d  of  May  1695,  he  granted  the 
office  to  Church  for  life.  That  Church  entered,  having  an  estate  for  life,  the 
reversion  to  Mason;  and  enjoyed  the  office  till  the  28th  of  September  1697.  That 
under  colour  of  some  assignment  from  Church,  who  was  then  living,  Ford  on 
that  day  took  upon  him  the  execution  of  the  said  office,  and  remained  therein  till 
the  taking  of  the  inquisition;  and  then  the  plaintiff  traversed,  that  Ford  was 
seised  in  fee,  as  found  by  the  inquisition ;  and'  therefore  prayed,  that  the  king's 
hands  might  be  amoved. 

To  this  monstrans  de  droit  the  attorney-general  demurred,  and  the  plaintiff 
having  joined  in  demurrer,  the  record  of  the  monstrans  de  droit  (but  not  the 
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inquiBition)  was  sent  into  the  court  of  Queen's  Bench,  to  be  there  determined ;  and 
in  Trinity  term  1710,  the  judges  of  that  court  unaninjously  gave  judgment  against 
the  plaintiff,  that  he  should  take  nothing  by  his  monstrans  de  droit,  for  that  he  had 
not  shewn  sufficient  title  in  himself. 

To  reverse  this  judgment,  the  presjent  writ  of  e(rror  was  brought;  and,  on 
behalf  of  the  plaintiff,  if  was  said  (J.  Pratt,  P.  King)  to  be  im-[135]-po88ible  for  him  to 
set  forth  his  title  so  largely  as  the  court  of  Queen's  Bench  seemed  to  expect, 
because  many  of  the  deeds  belonging  to  this  title  were  destroyed,  together  with 
the  prison-house,  by  the  great  fire  in  London,  a/nno  1666,  so  that  he  could  not  set 
them  forth  particularly:  and  if  he  could,  besides  the  length,  prolixity  and  charge 
of  it,  it  would  have  been  only  matter  of  inducement,  and  therefore  unnecessary; 
for  even  then,  the  plea  must  have  centered  in  the  same  fact,  and  concluded  with 
the  same  traverse;  viz.  ThtU  Ford  wo«  not  seised  in  fee  of  the  office,  at  the  time 
of  the  pretended  escape  of  Spencer.  That  this  point,  if  tried,  would  have  put  the 
plaintiff  under  4^e  necessity  of  shewing  his  title,  to  the  satisfaction  of  a  jury;  but 
this  he  was  prevented  from  doing  by  the  demurrer,  and  it  would  be  very  hard  for 
a  man  to  lose  his  inheritance,  mwely  for  a  defect  in  the  form  of  his  plea.  That 
this  pretended  forfeiture  was  to  take  away  the  inheritance  from  a  fair  purchasor, 
under  an  act  of  parliament,  and  also  the  right  of  several  innocent  mortgagees, 
for  an  offence  supposed  to  be  committed  by  Ford,  who  had  only  an  estate  for  life 
in  the  office;  and  to  give  it  to  a  third  person,  who  had  no  righ;t  but  what  was 
created  to  him  by  the  oath  of  Emerson,  after  begging  a  prosecution  of  a  forfeiture 
for  his  own  benefit,  which  was  frequently  the  occasion  of  great  oppression  and 
vexation  to  the  subject;  and  if  encouraged  by  success  in  the  present  case,  might 
indanger  the  inheritance  of  all  offices  and  places,  liable  to  forfeiture. 

To  this  it  was  answered  (£.  Northey,  R.  Raymond),  that  as  to  the  pretended 
difficulty  of  proving' the  plaintiff's  title,  because  some  of  his  deeds  were  burnt  in 
the  year  1666,  it  had  no  foundation  in  fact;  for  the  plaintiff's  title  was  under 
an  act  of  parliament  passed  in  the  year  1692,  wliereby  the  office  was  vested  in  fee, 
in  trustees  to  be  sold,  and  his  conveyance  was  from  those  trustees  in  1693,  and  that 
conveyance  inrolled ;  and  the  judges  of  the  Queen's  Bench  several  times  said,  that 
to  plead  that  act,  and  thai  conveyance,  had  been  sufficient.  And,  as  to  the  other 
pretence,  that  the  forfeiture  took  away  the  right  of  several  innocent  persons,  who 
had  mortgages  upon  the  office ;  it  was  likewise  fake  in  fact,  because  every  mortgage 
but  one  was  paid  and  discharged ;  ajid  that  one  was  vested  in  Tilly,  who,  since  the 
forfeiture,  had  received  ten  times  more  than  would  have  discharged  it.  But,  if 
the  case  was  otherwise,  the  forfeiture  could  do  the  mortgagees  no  harm ;  since  it 
i«  well  known,  that,  in  aU  cases  of  forfeiture,  the  crown,  by  law,  takes  only  subject 
to  preceding  incumbrances. 

Accordingly,  after  hearing  counsel  on  this  writ  of  error,  it  was  ordbrbd  and 
AOJVDGBD,  that  the  judgment  given  in  the  court  of  Queen's  Bench  should  be 
affirmed ;  and  that  the  transcript  of  the  record^  should  be  remitted  to  that  court, 
to  the  end  execution  might  be  had  thereupon,  as  if  no  such  writ  of  error  had  been 
Wught  into  the  house.     (Jour.  vol.  19.  p.  252.) 


[130]  FORFEITURE  FOR  TREASON. 

Case  1. — Attoeney  General, — Appellant ;  Eogeb  Crofts  and  others, — 
Respondents  [24th  January  1708]. 

[Mew'sDig.  iv.  1136,  ix.  1666.  Forfeiture  consequent  on  outlawry  for  treason  is 
excepted  from  the  abolition  of  forfeitures  by  the  Forfeiture  Act,  1870  (33  and 
34  Vict.  c.  23).] 

[J.  S.  having  made  a  mortgage  of  his  estate,  was  afterwards  indicted  and  out- 
lawed for  high  treason ;  the  attorney-general  thereupon  eahibited  a  bill  in  the 
court  of  Exchequer,  to  discover  the  consideration  of  Hm  mortgage,  and  what 
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was  due  upon  it>  and  that  the  crown  might  redeem,  if  any  thing  was  due; 
the  court  directed  several  issues  to  be  tried  at  their  own  bar  rdatiTe  to 
the  consideration  of  this  mortgage;  and,  upon  the  trial,  verdicts  were 
found  in  favour  of  the  mortgagee :  but  these  verdicts  were-  so  general,  that 
application  was  made  on  behalf  of  the  crown  for  a  new  trial :  this  was  not 
only  refused,  but  the  court,  on  hearing  the  cause  ui*>n  the  equity  reserved, 
ordered  the  information  to  stand  dismissed.  On  an  appeal  this  dbcrib 
was  RBVKRSBD,  and  the  attorney-general,  on  bdialf  of  the  crown,  was 
admitted  to  redeem.] 

**Thi8  case  does  not  appear  to  be  reported  in  any  other  book.** 

By  deed  dated  the  12th  of  January  1674,  Mary  Braithwait  and  Sir  Stafford 
Braithwait,  in  consideration  of  £1000  to  them  lent  by  Sir  Henry  Humlock  Baronet, 
demised  the  mancM'  and  lands  of  Catterick,  in  the  county  of  York,  to  Jc^n  Jeffs, 
as  a  trustee  for  Sir  Henry,  for  a  term  of  1000  years,  subject  to  redemption  on 
payment  of  £1060.  And  by  indentures  of  lease  and  release,  dated  the  18th  and 
19th  of  October  1675,  Sir  Stafford  Braithwait  conveyed  all  his  ri^t  and  interest 
in  this  estate  to  the  said  Mary  Braithwait,  and  her  heirs ;  and  the  1000  years  term 
became  afterwards  vested  in  the  Lord  Viscount  Fauconberg,  as  a  security  for  £3000. 

In  February  1680,  Mary  Braithwait  made  her  will;  and  thereby  devised 
certain  farms,  part  of  this  estate  (being  the  premises  in  question)  to  Sir  Roger 
Strickland,  in  tail  male ;  with  remainder  to  Robert  Strickland,  for  life ;  remainder 
to  his  first,  and  other  sons,  in  tail  male;  remainder  to  Sir  Roger  in  fee;  upon  con- 
dition, that  he  should  pay  off  the  £3000  to  Lord  Fauconberg,  and  several  other 
sums,  amounting  to  £2000  more.  And  the  testatrix  devised  the  manor  and  other 
lands,  residue  of  the  mortgaged  premises,  to  the  respondent  Roger  Crofts,  in  fea 

By  deed,  dated  the  24th  of  March  1681,  Lord  Fauconberg,  in  consideration  of 
£2500  paid  him  by  Sir  Roger  Strickland,  and  of  £500  paid  him  by  Richard  Alifaon 
Esq.  assigned  the  mortgaged  premises  to  Alibon,  as  a  security  for  payment  of  the 
said  £500  and  interest;  and  by  another  deed,  dated  the  10th  of  March  1682, 
Richard  Alibon,  in  consideration  of  £500  to  liim.paid,  and  Sir  Roger  Strickland, 
in  consideration  of  £3000  to  him  paid  by  [137]  Edward  and  Thomas  Ange,  as 
trustees  for  Robert  Strickland,  assigned  the  said  premises  to  them,  for  the  residue 
of  the  said  term ;  and  they  declared  the  trust  thereof  accordingly. 

Afterwards,  Edward  and  Thomas  Ange,  in  consideration  of  £500  lent  the 
said  Robert  Strickland  by  the  respondent  Job  Alibon,  and  one  John  Smith,  did,  by 
indenture  dated  the  2d  of  June  1685,  by  the  direction  of  Robert  Strickland,  assign 
the  premises  to  William  Gerard  and  Christopher  Maddison,  as  trustees  for  Alibon 
and  Smith ;  and  on  the  13th  of  the  same  month,  Robert  Strickland,  in  consideration 
of  £500  more  to  him  lent  by  them,  confirmed  the  premises  to  Gerard  and  Maddison, 
as  a  security  for  both  these  sums  and  interest.  And  both  Gerard  and  Maddison 
being  dead,  the  widow  and  administratrix  of  Maddison  (who  was  the  survivor) 
assigned  the  mortgaged  premises,  to  the  respondents  Crofts  and  Woodcock,  in 
oonsideration  of  £1056. 

In  1690,  Sir  Roger  Strickland  was  indicted  and  outlawed  for  high  treason; 
and  by  an  inquisition  taken  thereon,  he  was  found  seised  in  fee  of  the  lands  in 
question,  of  the  yearly  value  of  £350. 

One  Dixwril  Hungerford  having  obtained  administration  to  Maddison  the 
surviving  trustee,  a  plea  was  in  his  name  put  in  to  the  inquisition,  and  judgement 
given  thereon  for  him ;  and  which  was  afterwards  affirmed  upon  a  writ  of  error  in 
the  Exchequer. 

But  upon  inspecting  the  deed  of  the  10th  of  March  1682,  there  appeared  to 
have  been  a  proviso  for  redemption  inserted  therein,  and  afterwards  erased  ;  but 
some  parts  of  it  still  remained  legible,  and  yet  no  memorandum  was  made  thereof. 

This  circumstance  raising  some  suspicion  as  to  the  fairness  and  validity  of 
the  deed,  the  attorney-general,  in  Hilary  term  1707,  exhibited  a  bill  in  the  court 
of  Exchequer,  against  Robert  Strickland,  the  respondents,  and  others,  for  a  dis- 
covery whether  this  assignment  was  absolute,  or  only  a  mortgage,  or  a  trust  for 
Sir  Roger,  and  what  consideration  was  paid  for  the  same :  and  also  for  a  discovery 
of  the  consideration  of  the  mortgage  to  Gerard  and  Maddison,  and  whether  they, 
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or  any  of  the  defendants,  were  trustees  for  Sir  Roger,  and  that  the  crown  might 
redeem  if  any  thing  was  due. 

The  defendant  Robert  Strickland,  long  before  the  filing  of  this  bill,  went  and 
resided  in  France,  so  that  he  never  could  be  served  with  process  to  appear ;  but 
the  other  defendants  put  in  their  answers,  stating  their  title,  and  doijiug  auj 
fraud  or  knowledge  of  any  trust  for  Sir  Roger. 

Pending  this  suit,  Dixwell  Eungerford,  by  indenture  dated  the  17th  of  February 
1704,  in  consideration  of  £900  assigned  to  Hm  respondent  Ridley  a  moiety  of  the 
mortgaged  premises,  and  of  the  money  due  thereon,  in  trust  for  the  respondent 
Alibon;  and  Hungerford  afterwards  dying,  administration  de  bonit  non  of 
Maddison  was  granted  to  Ridley,  who  thereby  became  a  trustee  of  the  other  moiety 
also  for  Alibon. 

[138]  On  the  13th  of  November  1707,  the  cause  was  heard;  when  the  court 
thought  proper  to  direct  four  several  issues  to  be  tried  at  their  own  bar,  by  a 
Hiddieses  jury;  viz.  Ist,  Whether  the  indenture  of  the  10th  of  March  1682,  was 
duly  executed,  and  whether  the  same  was  an  absolute  purchase  or  a  mortgage  only, 
and  for  what  sum,  and  to  whom  and  when  payable;  and  whether  the  ;£500  and 
£3000  therein  mentioned,  or  any  and  what  put  thereof,  were  really  paid  as  the 
consideration  thereof,  and  by  whom,  and  to  whom,  and  when ;  and  whether  the 
rasures  therein  were  made  before  the  execution  thereof,  by  the  parties  thereto.  2d, 
Whether  after,  and  notwithstanding  the  said  indenture  of  the  10th  of  March  1682, 
there  did  remain  any  trust,  or  interest  for  Sir  Roger  Strickland,  in  the  said  term 
and  lands,  or  any  and  what  part  thereof,  and  to  what  value,  at  or  after  his 
attainder.  3d,  Whether  Alibon  and  Smith,  or  Gerard  and  Maddison,  or  either 
and  which  of  them,  on  the  account  of  Alibon  and  Smith,  or  either  of  them,  did  at 
any  time  and  when,  really  lend  and  pay  to  Robert  Strickland,  or  any  other,  and 
who  for  his  use,  the  two  sums  of  £500  in  the  indentures  of  the  2d  and  13th  days 
of  June  1685  mentioned,  for  and  as  the  considerations  for  executing  the  said 
indentures,  or  either  and  which  of  them ;  and  whether  the  said  indentures  were 
really  made  and  executed  by  any,  and  which  of  the  parties  thereto,  and  when ;  and 
wheUier  the  interest  and  trust  for  Alibon  and  Smith,  or  either  of  them,  was  in 
being,  and  for  what  sum,  at  the  time  of  exhibiting  the  bill  in  this  cause,  and 
putting  in  the  answers  thereto:  and  whether  Alibon  and  Smith,  or  any  other,  and 
who  for  them,  before  the  lending  of  their  money,  had  any  notice  of  any  interest  in 
the  said  premises  in  Catterick,  for  Sir  Roger  Strickland.  4th,  Whether  the 
indenture  of  the  17th  of  February  1704,  was  really  executed,  and  by  whom  and 
when,  and  for  what  considerations  paid;  and  whedier  any,  and  what  trust  or 
interest,  and  to  what  value,  for  Ridley,  or  any  other  and  whom,  did  subsist  at  the 
time  of  putting  in  Ridley's  answer. 

On  the  11th  of  May  1708,  these  issues  were  tried,  when  the  jury  found  a  verdict 
upon  each  of  them  to  the  following  effect,  viz.  1st,  That  the  indenture  of  the  10th 
of  March  1682,  was  duly  executed  by  Richard  Alibon  to  Edward  and  Thomas  Ange, 
about  the  day  of  the  date  thereof,  and  that  the  £500  therein  mentioned,  was  paid  to 
him  by  them,  or  Robert  Strickland ;  and  that  the  same  deed  was  executed  some  few 
days  after  by  Sir  Roger  Strickland,  and  the  £3000  paid  to  him  by  the  said  Robert 
Strickland,  Edward  and  Thomas  Ange,  or  some  or  one  of  them;  and  that  the  said 
deed  was  first  designed  for  a  mortgage,  but  that  the  rasure  was  made  before  the 
deed  was  executed  by  any  of  the  parties  thereto,  and  the  deed  altered  to  an  absolute 
purchase  for  the  residue  of  the  term  of  1000  years.  2d,  That  after  the  executing 
the  same  deed,  no  estate,  trust,  or  interest  remained  for  the  said  Sir  Robert  Strick- 
land in  the  said  term,  or  in  the  lands  therein  mentioned.  3d,  That  Job  Alibon 
[139]  and  Smith,  or  one  of  them,  did  lend  and  pay  to  the  said  Robert  Strickland 
■£1000  about  the  date  of  the  several  deeds ;  and  that  the  deeds  of  the  2d  and  13th  of 
June  1685,  were  executed  by  the  parties  about  the  dates  thereof;  and  that  the 
interest  and  trust  for  the  said  Smith  and  Alibon  did  remain  in  them  at  the  time 
of  exhibiting  the  bill  or  information  in  the  Exchequer ;  and  that  they  had  not  any 
notice  of  any  trust  in  the  premises  remaining  in  the  said  Sir  Rogpr  Strickland. 
4th,  That  the  indenture  of  the  I7th  of  February  1704,  was  made  by  Dixwell 
Hungerford  to  Ridley,  about  the  time  of  the  date  thereof ;  but  that  the  £900  therein 
mentioned  was  not  paid. 
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The  attorney-general,  being  dissatiBfied  with  this  verdict,  moved  for  a  new 
trial;  but  the  court  being  satisfied  with  the  proofs,  and  no  new  evidence  being 
offered,  they  refused  to  grant  a  new  trial;  and  on  the  22d  of  November  1708,  the 
cause  being  heard  upon  the  equity  reserved,  the  court  ordered  the  bill  to  stand 
dismissed. 

From  this  decree  the  attorney-general  appealed;  and  on  behalf  of  the  crown 
it  was  insisted  (J.  Mountague,  S.  Dodd),  that  upon  the  face  of  the  deed  of  the  10th 
of  March  1682,  there  was  fraud  apparent;  and  therefore  it  ought  to  have  been  set 
aside  without  any  trial.  That  there  was  no  proof  of  any  consideration  paid,  nor 
could  the  jury  tell  who  paid  it;  but  found  it  was  paid  by  them,  some  or  one  of  them. 
That  this  deed  could  at  most  be  only  a  mortgage,  and  in  that  case  the  crown  was 
entitled  to  redeem,  upon  pa3rment  of  what  was  due;  the  proviso  for  redemption 
being  still  legible,  and  tixe  value  of  the  estate  being  at  least  four  times  more  than 
the  pretended  consideration  ;  besides.  Sir  Roger  Strickland  continued  the  possession, 
made  leases,  and  exercised  every  other  act  of  ownership,  after  the  pretended  sale 
to  Robert  Strickland.  And  that,  at  least,  the  court  oi^ht  to  have  granted  another 
trial,  and  not  have  concluded  the  crown  for  ever,  in  a  case  of  this  nature,  by  one 
trial  only;  and  therefore  it  was  hoped,  that  the  decree  of  dismission  would  be 
reversed,  and  the  assignment  of  the  10th  of  March  1682,  and  the  deeds  to  Gierard 
and  Maddison,  and  also  the  deed  to  Ridley,  set  aside  as  fraudulent  and  void. 

To  this  it  was  answered  (J.  Pratt,  C.  Phipps),  that  the  rasure  of  the  deed,  whidi 
was  the  only  badge  of  fraud  that  could  be  pretended  therein,  was  fully  proved  both 
at  the  hearing,  and  upon  the  trial,  to  have  been  made  before  the  deed  was  executed. 
That  it  was  above  25  years  since  the  execution  of  the  deed,  and  the  witnesses  to  the 
payment  of  the  £3000  to  Sir  Roger  Strickland  were  boUi  dead;  but  receipts  for 
the  money  were  endorsed,  and  those  receipts  proved ;  and  it  was  suiBcient  for  the 
satisfaction  of  the  court,  if  the  money  was  found  to  be  paid  by  Robert  Strick- 
land, or  his  trustees.  That  ibia  deed,  at  the  time  of  executing  it,  was  certainly 
intended  to  be  an  absolute  assignment,  being  recited  as  such  in  the  mortgage  of 
the  2d  of  June  1685,  which  was  long  before  the  attainder ;  and  nothing  could  be  more 
fully  proved,  than  that  the  immediate  possession  was  in  Robert  Strickland,  who 
stayed  near  three  weeks  [140]  among  the  tenants,  viewed  their  farms,  made 
alterations,  and  regulated  differences  amongst  them,  and  the  rents  were  aU  along 
received  by  his  agents.  That  though  leasee  were  made  in  Sir  Roger's  name,  yet 
they  were  so  made  at  the  request  of  the  tenants;  because  Robert  was  a  Roman 
catholic,  and  Sir  Roger  a  protestant^  to  avoid  distresses  for  recusancy,  as  had  been 
in  Mrs.  Braithwait's  time  And  as  to  the  consideration  paid,  that,  with  the  money 
charged  on  the  lands  in  question,  was  near  the  (full  value;  for  the  manor  and  the 
residue  of  the  lands  were  devised  to  and  enjoyed  by  the  respondent  Crofts,  and 
never  were  in  Sir  Roger's  possession ;  besides.  Sir  Roger  being  a  bachelor,  and  bis 
brother  Robert,  who  had  six  children,  being  entitled  to  the  remainder  after  his 
death  without  issue  male,  £3500  was  a  valuable  consideration  for  the  purchase  of 
Sir  Roger's  interest,  which  was  not  esteemed  more  than  an  estate  for  life.  And  as 
to  a  new  trial,  the  parties  before  the  court  were  only  mortgagees  under  Robert 
Strickland,  for  £1000  and  interest,  which  they  had  fully  proved  to  the  satisfaction 
of  the  court ;  and  it  would  be  too  hard  to  oblige  them,  at  their  own  expenoe,  to  try 
another  title,  in  a  cause  where  they  had  already  expended  near  the  amount  of  tlieir 
debt,  and  that  without  any  prospect  of  having  their  costs,  as  there  was  no  relator 
named;  and  therefore  it  was  hoped,  that  after  so  many  years  travel  in  law  and 
equity,  the  respondents  would  quietly  reap  the  benefit  of  their  security. 

But,  after  hearing  counsel  on  this  appeal,  it  was  ordbrkd  and  adjudgbd,  that  the 
decree  of  dismission  therein  complained  of,  should  be  reversed;  and  that  the 
attorney  general  should  be  admitted  to  redeem  the  premises  in  question,  paying 
what  was  due  to  the  respondents  for  the  principal  sum  of  £1000  and  all  interest 
due  for  the  same;  and  that  the  respondents,  the  mortgagees,  should  account  for 
the  profits  of  the  mortgaged  estates  received  by  themselves,  or  by  Crofte  or  anv 
other  person  .whatsoever,  other  than  the  crown,  or  those  claiming  under  or 
authorised  by  the  crown,  from  the  time  of  the  first  judgment  of  the  amoveas  manw 
to  the  time  of  the  account ;  (the  respondents  either  having  received,  or  wilfully  and 
by  collusion  neglected  to  receive,  the  profits  during  such  time :)  and  on"  such. 
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account  for  the  profits,  iha  respondents  were  to  have  allowance  of  all  monies  tdreadj 
paid  hj  order  of  the  court,  or  otherwise,  and  all  just  allowances;  and  that  the 
deputf  remembrancer  of  the  court  of  Exchequer  should  make  a  rest,  and  state  if 
anj  tiling,  and  what,  was  due  to  the  respondents  the  mortgagees,  at  the  time  of 
the  bill  exhibited;  and  if  it  should  appear  that  the  said  respondents  were  ivUly 
satisfied  all  principal  and  interest  due  on  their  mortgage  at  or  before  the  time  of 
the  bill  exhibited,  then  they  were  to  have  no  costs ;  but  if  otherwise,  then  the  said 
respondents,  the  mortgagees,  were  to  have  costs  taxed,  and  allowed  to  them ;  and, 
upon  the  attorney  general's  paying,  or  causing  to  be  paid,  what  should  so  remain 
due  to  the  said  respondents  the  mortgagees,  for  principal,  interest,  [141]  and  costs, 
they  were  to  convey,  or  cause  to  be  conveyed,  to  the  attorney  general,  or  such  as  he 
should  appoint,  all  their  estate,  title,  and  interest  in  the  premises  in  question ; 
and  to  deliver  possession  thereof,  and  all  deeds  and  writings  tin  their  custody  and 
power,  relating  to  the  premises,  to  the  attorney  general,  or  such  as  he  should 
appoint;  and  were  ther^y  indemniJSed  for  so  doing:  but  if  it  should  appear,  on 
taking  the  account  above  directed,  that  the  reepmndents,  the  mortgagees,  were  over 
paid,  then  they  were  to  refund  and  pay  to  the  attorney  general,  or  such  persons  as 
he  should  appoint,  all  such  sums  of  money  as  it  should  appear  they  were  so  over 
paid,  and  were  also  to  reoonvey,  deliver  possession,  and  all  deeds  and  writings  as 
aforesaid;  and  the  court  of  Exchequer  were  ordered  to  take  cara  that  the  same 
should  be  done  and  performed  accordingly,     (Jour.  vol.  18.  p.  614.) 


Case  2. — Ann  Horton,  Widow,  and  others, — Appellants ;  Anthony  Kieton 
and  another, — Jieapojulents  [Slat  January  1709]. 

[Mew's  Dig.  iv.  1135.     Forfeitures  except  on  outlawry  were  abolished  by  the 
Forfeiture  Act,  1870  (33  and  34  Vict  c.  23).     See  also  2  and  3  W.  IV.  c.  34.] 

[A.  seized  of  a  freehold  lease  for  lives,  is  indicted  and  found  guilty  of  coining. 
Held,  that  the  whole  estate  is  forfeited  to  the  crown,  notwitlistanding  the  pro- 
viso in  the  act  8  and  9  W.  3.  c.  26.  that  no  offence  made  treason  or  felony 
by  tiiat  act,  shall  extend  to  make  any  corruption  of  blood.]  **  For  there 
are  other  ttatutes  which  give  the  forfeiture  to  the  crown  in  cut  treatons;  and 
when  two  acts  seem  to  cross  one  another,  such  construction  shall  be  ma^ie, 
that  both  shall  stand  together:  besides,  it  is  not  like  the  case  of  felony;  for 
there  it  is  the  corruption  of  blood  only  that  prevents  the  descent  and 
occasions  the  escheat.     13  Vin. 

Dbcree  of  the  court  of  Exchequer  affihmbd.** 

Viner,  vol.  13.  p.  437.  ca.  8.  vol.  19.  p.  520.  ca.  84.  cited  by  the  name  of 
Horton  v.  Hinton.     **  Fost  233.** 

Roger  Whitby  Esq.  on  the  2l8t  of  October  1695,  in  consideration  of  a  fine  of 
£1200  and  a  yearly  rent  of  £10  granted  a  tenement  and  lands  in  the  township  of 
Cotton  Abbots,  alias  Cotton  Hooke,  in  the  county  palatine  of  Chester,  of  tiie  clear 
yearly  value  of  £80  to  one  Joseph  Horton,  for  the  lives  of  himself,  and  tiie  appellants 
Ann  his  wife,  and  Joshua  Horton,  senior,  his  brother ;  but  Joseph  not  having  money 
to  pay  this  fine,  on  the  24th  of  the  same  month  made  a  mortgage  of  the  premises  to 
Sir  John  Manwaring  Bart,  in  trust  for  Mr.  Whitby ;  redeemable  on  payment  of  the 
£1200  and  interest. 

Mr.  Whitby  afterwards  calling  in  some  part  of  his  money,  JosejA  Horton 
borrowed  several  large  sums  at  interest,  and  prevailed  on  his  said  brother  Joshua 
and  other  persons,  to  become  bound  as  his  sureties  for  the  same ;  and  with  the 
monies  so  borrowed,  he  discharged  part  of  the  £1200. 

On  the  8th  of  April  1701,  Joseph  was  indicted  before  the  justices  of  oyer  and 
terminer,  and  gaol  delivery  for  the  county  of  the  city  of  Chester,  for  having  in  his 
custody,  widkout  any  lawful  authority,  or  suflScient  excuse  for  that  purpose,  one  press 
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for  coinage,  two  diee  for  coinage,  eto.  against  the  form  of  the  statute  [142]  of  the 
8tix  and  9th  William  III.  entitled,  an  act  for  the  preventing  the  eotmterfeiting  the 
current  coin  of  thi$  kingdom,  whereby  such  offence  is  made  high  treason;  and  being 
thereof  lawfully  convicted,  judgment  was  given  against  him  accordingly. 

In  this  statute  is  the  following  proviso,  viz.  "  Provided  always,  and  be  it  enacted 
by  the  authority  aforesaid,  that  this  act,  or. any  thing  therein  contained,  or  any 
attainder  or  attainders  of  any  person  or  persons,  for  any  ofEenoe  or  offences  made 
treason  or  felony  by  this  act,  shall  not  in  any  wise  extend  or  be  judged,  interpreted, 
or  expounded,  to  make  any  corruption  of  blood  to  any  the  heir  or  heirs  of  amy  sucli 
offender  or  offenders ;  or  to  make  the  wife  of  any  such  offender  to  lose  or  forfeit  hes 
dower,  of  or  in  any  lauds,  tenements,  or  liBreditamenta,  or  her  title,  action,  or 
interest  to  the  same." 

Joseph  Horton,  soon  after  his  conviction,  made  his  escape  out  of  prison, 
and  died  in  the  city  of  London ;  leaving  the  appellant  Ann  his  widow,  the  appellant 
Joshua  Horton,  jun.  his  eldest  son  and  heir,  an  infant,  and  three  younger  children. 

An  inquisition  having  been  taken,  and  it  being  thereupon  found  that  the 
convict  was  possessed  of  the  lands  in  question,  subject  to  Sir  John  Manwaring's 
mortgage,  and  several  other  incumbrances ;  the  lands  were  seized  into  the  hands  of 
the  crown,  and  some  time  afterwards  granted  to  the  respondents,  subject  to  an 
annual  rent,  and  under  covenants  on  their  part  to  discharge  the  incumbrances. 

In  Michaelmas  term  1706,  the  respondents  exhibited  their  bill  in  the  court  of 
Exchequer,  against  the  appellants  and  other  proper  parties ;  to  establish  the  right  of 
the  crown,  and  to  redeem  the  premises,  and  for  an  account  of  the  mesne  profits 
thereof.  To  which  bill  the  appellants  put  in  an  answer,  and  thereby  insisted  on 
the  above  proviso,  as  preventing  the  corruption  of  the  blood  of  the  heir. 

On  the  16th  of  May  1709,  tiie  cause  was  heard;  when  (contrary  to  the  opinion 
of  Mr.  Baron  Price)  Ihe  court  declared  tliat  the  whole  estate  was  forfeited  to  the 
crown ;  and  therefore  decreed,  that  the  plaintiffs  should  be  at  liberty  to  redeem  the 
premises,  and  should  be  let  into  possession,  and  have  an  account  of  the  rents  and 
profits,  from  the  time  that  the  offence  was  committed. 

But  from  this  decree,  the  defendants,  the  widow,  brother,  and  eldest  son  of  Joseph 
Horton,  appealed;  insisting  (E.  Northey,  L.  Lutwyche),  that  the  above  clause  or 
proviso  in  the  statute  which  made  this  offence  treason,  intended  to  make  the  punish- 
ment as  personal  to  the  offender  as  the  guilt,  and  never  meant  that  the  innocent 
heir,  who  was  no  way  particept  criminia,  should  be  a  sufferer ;  but  that  it  fully,  and 
in  express  words,  saved  and  preserved  the  right  of  the  heir  to  every  thing  which 
could  descend  or  come  to  him  from  his  ancestor,  as  fully  as  if  the  ancestor  had 
committed  no  offence  at  all.  For,  that  the  saving  against  corruption  of  blood 
preserved  the  descent  to  the  heir,  in  the  same  manner  as  a  saving  of  the  land  to  the 
heir  [143]  would  have  prevented  corruption  of  blood;  and  although  the  act  made 
a  new  offence  treason,  yet  it  restrained  and  limited  the  effects  of  that  treason,  and 
confined  the  forfeiture  to  the  offender's  life.  That  not  only  the  heir,  but  the  widow 
and  the  rest  of  the  children,  whose  only  support  the  remains  of  this  estate  was,  would 
be  starved  and  utterly  undone ;  and  the  several  fair  and  bond  fide  creditors  of  the 
said  Joseph  Horton,  particularly  those  wlio  had  become  bound  for  him  in  consider- 
able sums,  and  divers  workmen  who  had  demands  for  building  a  large  brick-house, 
which  was  standing  on  the  premises,  must  fail  of  their  debts,  and  be  entirely  ruined, 
unless  they  could  be  reimbursed  out  of  the  estate  itself ;  and  therefore  it  was  prayed, 
that  the  decree  might  be  reversed. 

In  support  of  the  decree,  it  was  contended  (T.  Parker,  S.  Dodd),  that  saving-  the 
blood,  in  an  attainder  for  felony,  might  probably,  by  implication,  save  the  inheri- 
tance also ;  because  attainders  in  felony  do  not  forfeit  any  lands  to  the  crown,  but 
only  corrupt  the  blood,  and  thereby  prevent  a  descent^  and  are  the  same  in  oonae- 
quence  of  law,  as  if  the  offender  had  died  without  heir,  unattainted;  in  either  of 
which  cases,  there  being  no  person  who  can  make  title  to  the  inheritance  under  the 
offender,  his  tenure  is  determined;  and  therefore  the  land,  by  law,  may  return  to 
tlie  lord  of  the  manor,  not  as  a  forfeiture,  but  as  an  escheat  only  for  want  of  a 
tenant,  and  so  become  parcel  of  the  demesnes  again :  but  that  the  present  case  being 
an  attainder  for /(("^^  treaton,  diSesred,  toto  calo,  from  attainders  for  felony.  For 
by  the  express  words  of  tlie  statutes  26  Hen.  8.  cap.  13.  33  Hen.  8.  cap.  2.  it  b  Sc  6 
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Ed.  6.  cap.  11.  the  lands  of  persons  attainted  for  any  manner  of  high  treason,  are 
forfeited  to  and  actually  vested  in  the  crown,  against  the  offender  and  his  heirs,  and 
also  against  the  lord  of  whom  they  are  holden,  to  all  intents  and  purposes;  saving 
the  right  of  all  persons,  except  the  heirs  of  him  attainted.  That  the  estate  in 
question  was  but  a  freehold,  and  no  inheritance,  nor  the  wife  dowable  thereof ;  and 
was  before,  and  until  the  attainder,  entirely  in  the  convict,  either  to  alien  to  any, 
or  to  forfeit  to  the  reversioner,  a  fortiori,  to  the  orown.  That  an  attainder  for 
treaion  does  alienum  faeere,  as  much  (and  more)  than  the  offender  could  have  made 
or  done,  by  any  grant  or  means  before  attainder;  it  being  a  rule  in  law,  that 
whatever  a  person  has  power  to  grant,  he  shall  as  fully  forfeit  by  attainder  for  high 
treaion.  That  therefore,  to  save  the  estate  by  any  implication  or  construction,  would 
be  inconsistent  with,  and  directly  repugnant  to  the  several  statutes  above- 
mentioned  ;  which  expressly  give  to,  and  actually  vest  in  the  crown,  all  the  right, 
title,  and  interest,  of  the  offender,  in  any  lands,  tenements,  etc.  with  a  saving  of  all 
persons,  except  the  heirs  of  him  attainted;  and  yet  the  heir,  by  such  a  supposed 
implication  only,  would  totally  defeat  the  crown ;  altiiough  it  has  been  solemnly 
held,  by  all  the  judges  of  England,  that  no  implication  ought  to  be  admitted  for  a 
lubject,  against  the  right  and  interest  of  the  crown.  Besides  such  a  construction  of 
this  proviso  [144]  as  the  app^lants  contended  for,  was  contrary  to  the  general  rule 
observed  in  the  construction  of  statutes ;  for  wherever  two  statutes  seem  to  cross 
each  other,  such  exposition  and  construction  must,  if  possible,  be  made  of  both,  as 
that  both  mtky  stand  in  force;  and  in  the  present  case  it  would  be  so,  if  by  the 
attainder  and  the  aforesaid  statutes  the  lands  were  forfeited  to  the  crown,  and  by 
the  proviso,  the  blood  not  corrupted ;  for  thereby  the  heir  would  continue  inherit- 
able to  him,  or  any  other  ancestor,  though  attainted  of  felony,  or  any  other  crime, 
except  high  tretuon;  and  so  this  proyiso  and  all  the  other  statutes  would  be  con- 
sistent, and  have  their  fuU  effect  and  operation,  which  otherwise  could  not  be.  And 
that  it  is  regrularly  true,  that  all  provisoes  and  exceptions  must  be  taken  strictly  : 
and  here  the  blood  only  being  expressly  saved,  no  more  shall  be  intended  to  be  saved, 
for  erpresgum  facit  cessare  taciturn. 

Accordingly,  after  hearing  counsel  on  this  appeal,  it  was  ordxbbd  and  AnnmoBD, 
that  the  same  should  be  dismissed,  and  the  decree  therein  complained  of,  affirmed. 
(Jour.  vol.  19.  p.  63.) 


FRAUD. 

Case  1. — Francis  Sckibblehill, — Appellant ;  Henry  Brett  and  another, — 
Bespondents  [29th  Januaiy  1703]. 

[Mew's  Dig.  vii.  704.  viii.  861.] 

[Tenant  in  tail  made  a  lease  to  A.  in  consideration  of  his  procuring  a 
maa-riage  between  the  lessor  and  a  lady  of  fortune.  Held,  that  this  con- 
sideration was  fraudulent,  and  the  lease  accordingly  set  aside.] 

**  Dbcbbb  of  the  court  of  Chancery,  dismissing  the  bill  for  rdief  against 
the  lease,  kkvbrbed. 

It  does  not  appear  that,  on  this  appeal,  the  principles  of  law  or  equity 
on  the  subject  of  marriage-hrocage  agreements  were  at  all  disputed. — But 
it  is  probable  the  reversal  of  the  decree  might  arise  from  a  knowledge  of 
facts  in  tiiis  instance,  as  it  appears  very  remarkably  to  have  been  previously 
before  the  house  in  the  case  cited  below  from  Shower.  The  following  extract 
from  the  Treatise  of  Equity,  (edit.  1793,  with  Mr.  Fonblanque's  notes,)  will 
elucidate  the  rules  both  of  law  and  equity  on  the  general  question.  See 
Treat.  Eq.  pp.  249—254. 

"  Wherever  a  mother,  or  father,  or  guardian,  insist  upon  a  private  gain, 
or  security  for  it,  and  obtains  it  of  the  intended  husband,  it  shall  be  set 
aside ;  for  the  power  of  a  parent  or  guardian  ought  not  to  he  made  use  of 
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to  such  purposes.  And  these  contracts  with  the  father,  etc.  seem  to  be  of 
the  same  nature  with  brocage  bonds,  etc.  but  of  more  mischievous  conse- 
quence, as  that  which  would  happen  more  frequently ;  and  it  is  now  a  settled 
rule,  that  if  the  father,  on  the  marriage  of  his  son,  takes  a  bond  of  the 
son  to  pay  him  so  much,  etc.  it  is  void,  being  done  by  coercion  while  he 
is  under  the  awe  of  his  father.  Nor  will  the  Court  only  decree  a  marriage 
brocage  bond  to  be  delivered  up,  but  a  gratuity  of  50  guineas  actually 
[146]  paid  to  be  refunded  (2  Vern.  392  ) :  for  such  bond  is  in  no  case  to  1» 
countenanced. — And  a  bond  to  procure  marriage,  though  between  persons 
of  equal  rank  and  fortune,  is  void,  as  being  of  dangerous  consequence. 

"  From  the  case  of  Gritley  v.  Lather,  Hob.  10,  it  should  seem  that  though 
the  procuring  of  a  marriage  is  not  a  consideration  in  equity,  it  is  a  sufficient 
consideration  in  law ;  and  of  that  opinion  Holt  C  J.  appears  to  have  heesi 
in  Hale  v.  Potter,  3  Lev.  411.  (the  case  cited  below);  and  the  circumstance 
of  the  bond  in  that  case  having  been  ultimately  cancelled  by  tihe  decree  of 
the  House  of  Lords,  does  not  affect  the  rule  of  law;  as  that  decision  was 
upon  an  appeal  from  the  decree  in  equity  which  had  hdd  Uie  bond  to  be 
good ;  as  courts  of  equity  do  not  in  such  cases  interpose  on  account  of  the 
particular  damage  to  the  party,  but  from  considerations  of  public  policy. 
See  Law  v.  Law,  Forrest.  142.  But  query,  whether  the  vice  of  such  consider- 
ation could  not  now  be  pleaded  at  law  ?     Collins  v.  Blantem,  2  Wils.  347. 

"  That  Equity  will  relieve  against  bonds  to  strangers  for  the  procuring 
of  marriage,  see  Arundel  v.  Trevilian,  1  C.  R.  47 :  Glanville  v.  Jenningt, 
3  C.  R.  18:  Toth.  27:  Drury  v.  Hook,  2  C.  C.  176:  1  Vern.  412:  CoU  v. 
Gibson,  1  Yez.  503 :  Smith  v.  Aykivell,  3  Atk.  666.  And  as  these  contracts 
are  avoided  on  reasons  of  public  inconvenience,  the  court  of  Exchequer,  in 
Shirley  v.  Martin,  Nov.  14,  1779,  hrfd,  that  they  would  not  admit  of  subse- 
quent confirmation  by  the  party." 

See  also  Booth  v.  Earl  of  Warrington,  post,  ca.  6.** 

2  Vern.  445 :  Preced.  in  C!han.  165 :  2  Eq.  Ca.  Ab.  585.  ca.  1 :  Viner,  vol.  10.  p.  286. 
ca.  27:  vol.  14.  p.  160.  ca.  4:  vol.  15.  p.  265.  ca.  10. 

t  Thomas  Thynne,  of  Longleat,  Esq.  being  seised  of  the  rectory  of  Thame  in 

t  Mr.  Vernon,  and  the  other  authors  cited,  as  having  reported  this  case,  mention 
the  event  of  it  upon  the  appeal,  but  say,  ttiat  the  decree  was  reversed,  and  the  lease 
set  aside  without  any  regard  to  the  two  verdicts;  this  seems  to  throw  some  imputa* 
tion  on  the  judgment;  but  upon  examining  the  matter,  there  does  not  appear  to  be 
the  least  ground  for  any  imputation.  For  by  a  memorandum  on  the  appellant's 
printed  caee,  reference  is  made  to  a  cause  of  a  similar  nature,  determined  by  the 
house  some  time  before;  and  which  case  seems  to  have  governed  the  house  in  tiie 
present  determination :  but,  as  no  notice  appears  to  have  been  taken  of  it  in  the 
court  of  Chancery,  the  reversal  of  that  decree,  under  this  particular  circumstance, 
does  not  impeach  the  general  principles  on  which  it  was  founded.  The  case  alluded 
to,  is  indeed  so  similar,  as  to  vary  in  only  one  circumstance ;  viz.  there  was  a  bond, 
here  was  a  lease;  in  ©very  thing  else  it  depended  on  the  same  facts.  It  is  re- 
ported in  3  Lev.  411.  and  abridged  by  Viner,  vol.  15.  p.  265.  ca.  8.  but  the  best 
report  of  it  is  in  a  book  known  by  the  name  of  Shower's  Parliament  Cases,  p.  76. 
and  as  both  the  case  itsrif,  and  <^e  arguments,  throw  g^eat  light  upon  and  fully 
support  the  present  determination,  I  hope  to  be  excused  inserting  it  as  reported  hy 
the  last-mentioned  author. 

"  Hall,  et  alia,  executors  of  Thomas  Thynne, 

"  versus 

"  Jane  Potter,  administratrix  of  G«orge  Potter. 

"  Appeal,  from  a  decree  of  dismission  in  the  court  of  Chancery :  the  case  was 

thus,  tiiat  Thomas  Thynne  Esq.  having  intentions  to  make  his  addressee  to  Lady 

Ogle,  gave  a  bond  of  £1000  penalty  to  the  respondent's  husband,  to  pay  £500  in 

ten  days  after  his  marriage  with  Lady  Ogle :  the  respondent  assisted  in  promoting 

tlie  said  marriage,  which  afterwards  took  effect.     Soon  after  the  said  Mr.  Thynne 

was  barbarously  murthered;  and   about  six  years  after  Mr.  Potter  brought  an 
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Oxfordshire,  granted  a  lease  thereof  to  John  Thynne,  of  Egham,  Esq.  for  bis  life; 
and  this  had  been  usually  done  by  their  respective  ancestors,  for  the  better  support 
of  the  Egham  family,  which  was  a  branch  of  the  other. 

On  the  28th  of  January  1681,  the  same  Thomas  'Ehynne  granted  a  lease  of  this 
rectory,  to  Richard  Brett  Esq.  the  uncle  of  the  respondents;  to  hold  from  the  death 
of  die  above  John  Thynne  for  99  years,  if  the  respondents  should  so  long  live ;   under 

action  upon  this  bond  against  the  appellants  as  executors  of  Mr.  Thynne,  and 
proving  the  marriage,  recovered  a  verdict  for  £1000.  Thereupon  the  appellants 
preferred  their  bill  in  Chancery  to  be  relieved  against  this  bond,  as  given  upon  an 
unlawful  consideration;  the  defendants  by  their  answer  acknowledged  their  pro- 
motion of  the  marriage  to  be  the  reason  of  giving  the  bond. — Upon  hearing  the 
cause  at  the  Rolls,  the  court  decreed  the  bond  to  be  delivered  up,  and  satisfaction 
to  be  acknowledged  upon  the  judgment.  The  respondent  petitioned  the  Lord 
Keeper  for  a  rehearing ;  and  the  same  being  reheard  accordingly,  his  lordship  was 
pleased  to  reverse  the  decree,  and  ordered  ^e  appellant  to  pay  principal,  interest, 
and  costs,  or  ^se  tiie  bill  to  stand  dismiBsed  with  costs. 

"  And  it  was  argued  on  behalf  of  the  appellants,  that  this  bond  ought  in  equily 
to  be  set  aside ;  for  that  even  at  the  common  law,  bonds  founded  upon  unlawful 
oonBiderations  appearing  in  the  condition  were  void ;  that  in  many  instances,  bonds 
and  contracts  which  are  good  at  law,  and  cannot  be  avoided  there,  are  cancelled  in 
equity;  that  such  bonds,  to  match-makers  and  procurers  of  marriage,  are  of  dan- 
gerous consequence,  and  tend  to  the  betraying,  and  oftentimes  to  the  ruin,  of  per- 
tons  of  quality  and  fortune;  and  if  the  use  of  such  securities  and  contracts  be 
aUowed  and  countenanced,  iba  same  may  prove  the  occasion  of  many  unhappy 
marriages,  to  the  prejudice  and  discomfort  of  the  best  of  families;  that  the  con- 
sideration of  such  bonds  and  securities  have  always  been  discountenanced,  and 
relief  1^  equity  given  against  them,  even  so  long  since  as  the  Lord  Coventry's 
time,  and  long  before;  and  particularly  in  the  case  of  Arundel  and  Trevilian,  be- 
tween whom,  the  4th  February,  11  Charles  L  was  an  order  made  in  these  or  the 
like  words : 

"  '  Upon  the  hearing  and  debating  of  the  matter  this  present  day,  in  the  presence 
rf  the  counsel  learned  on  both  sides,  for  and  touching  the  bond  or  bill  of  £100 
sgainst  which  the  plaintiff  by  his  bill  prayeth  relief ;  it  appeared  that  the  said  bill 
was  originally  entiered  into  by  the  plaintiff  unto  the  defendant  for  the  payment 
of  £100  formerly  promised  unto  the  said  defendant  by  the  plaintiff  for  effecting 
of  a  marriage  between  the  plaintiff  and  Elizabeth  his  now  wife,  which  the  said 
defendant  procured  accordingly,  as  his  counsel  alledged.  But  this  court  utterly 
disliking  the  consideration  whereupon  the  said  bill  was  given,  the  same  being  of 
dangerous  consequence  in  precedent;  upon  reading  l£ree  several  precedents, 
Therein  this  court  had  relieved  others  in  like  cases  against  bonds  of  that  nature, 
thought  not  fit  to  give  any  countenance  unto  specialties  entered  into  [on]  such 
contracts:  it  is  therefore  ordered  and  decreed,  that  the  said  defendant  shall  bring 
the  said  bill  into  this  court,  to  be  delivered  up  to  the  plaintiff  to  be  cancelled.' 

"  Then  it  was  further  urged,  that  the  app^lants  had  once  a  decree  at  the  Rolls 
to  be  relieved  against  the  bond  in  question ;  upon  consideration  of  the  said  pre- 
cedent, in  time  of  the  said  Lord  Coventry  and  others,  and  of  th£  mischiefs  and 
inconveniences  likdy  to  arise  by  such  practices,  which  encrease  in  the  present  age 
more  than  in  the  times  when  relief  was  given  against  such  bonds:  and  therefore 
it  was  prayed  that  the  decree  might  be  reversed. 

"  On  the  other  side  it  was  urged  that  the  consideration  of  this  bond  was  lawful ; 
that  the  assisting  and  promoting  a  marriage  at  the  party's  request,  was  a  con- 
sideration in  law  at  all  times  to  maintain  a  promise  for  payment  of  money ;  that 
this  bond  was  v<dunta.ry,  and  the  partv  who  was  obligor  was  of  age  and  sound 
memory;  that  here  was  no  fraud,  no  deceit,  in  procuring  it;  that  Chancery  was 
not  to  relieve  against  voluntary  acts ;  that  here  was  a  great  fortune  to  be  acquired  to 
the  appellant's  testator  by  the  match ;  that  here  was  assistance  given ;  that  the  per- 
«on»  were  both  of  great  quality  and  estate,  and  no  imposition  or  deceit  on  either 
ride  in  the  marriage;  that  it  might  be  proper  to  relieve  against  such  security 
where  ill  consequences  did  ensue,  yet  here  being  none,  and  the  thing  lawful,  and 
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the  yearly  rent  of  £5  and  for  the  expressed  consideration  of  J&3650.  And  on  the 
15th  of  June  1689,  the  said  Richard  Brett  assigned  this  lease  to  the  respondents. 

[146]  Thomas,  the  first  Lord  Weymoutii,  took  a  surrender  of  the  lease  to  John 
Thynne ;  and  granted  another  lease  of  the  same  premises  to  trustees  during  the 
lives  of  tiie  said  John  Thynne,  and  of  John  [147]  Thynne  his  son ;  but  in  trust  for 
the  benefit  of  John  Thynne  the  father. 

The  said  John  Thynne  the  father  afterwards  mortgaged  the  rectory  to  the  ap- 
pellant's intestate,  for  securing  £2000;  and  having  several  children,  he,  by  his 
will,  devised  the  same  for  the  purpose  of  raising  portions  for  them,  and  for  the 
payment  of  his  debts,  and  made  his  wife  executrix ;  and  in  March  1698  died. 

Soon  after  the  death  of  John  Thynne  the  father,  the  respondents  brought  an 
ejectment,  and  thereby  recovered  possession  of  this  leasehold  estate;  but  in  June 
1699  the  appellant  exhibited  her  bill  in  Chancery  against  them,  praying  to  be  re- 
lieved against  the  leue  of  1681,  under  which,  ihey  claimed;  suggesting,  tiiat  it 
was  obtained  by  Richard  Brett,  the  uncle,  for  brocage,  in  procuring  a  marriage 
between  the  said  Thomas  Thynne  the  lessor,  and  the  Lady  Ogle. 

On  hearing  this  cause,  26th  of  February  1701,  the  Lord  Keeper  declined  de- 
termining, upon  the  proofs  and  circumstances  of  the  case ;  but  was  pleased  to  direct 
a  trial  at  tlie  bar  of  the  court  of  Common  Pleas,  by  a  special  jury  of  the  county  of 
Oxford,  upon  the  two  following  issues :  Ist,  Whether  the  said  £3650  was  paid,  s« 
the  consideration  of  the  said  lease  or  not)  And,  2dly,  Whether  the  consideration 
of  the  said  lease  was  the  procuring  the  said  marriage,  or  on  what  other  considera- 
tion the  said  lease  was  granted) 

The  trial  was  accordingly  had,  and  a  verdict  for  the  plaintiff  on  the  first  issue, 
and  for  the  defendants  on  the  second :  but  three  of  the  judges  having  certified, 
that,  though  they  did  not  find  cause  to  set  the  verdict  aside,  yet  they  were  not  so 
fully  satisfied  with  it,  as  to  think  a  new  trial  unreasonable,  application  was  made 
to  the  court  of  Chancery  for  a  new  trial ;  and,  on  the  1 1th  of  July  1702,  it  was  or- 
dered, that  there  should  be  a  new  trial  at  the  bar  of  the  said  court  of  Common 
Pleas,  upon  the  same  issues,  and  before  another  special  jury  of  the  same  countjy. 

A  second  trial  was  accordingly  had,  when  the  jury  found  the  same  verdict  as 
on  the  first  trial ;  and  in  consequence  thereof,  when  the  cause  came  to  be  heard 
on  the  equity  reserved,  3d  May  1703,  the  Lord  Keeper,  assisted  *  by  the  Lord  Chief 
Justice  Holt,  the  Master  of  the  Rolls,  and  the  Lord  Chief  Justice  Trevor,  were  un- 
animously of  opinion,  that  the  plaintiff  ought  [148]  not  to  be  relieved,  and  there- 
fore ordered  that  the  bill  should  stand  dismissed. 

From  both  these  decrees,  and  the  order  directing  a  new  trial,  the  plaintiff  ap- 

the  bond  good  at  law,  the  same  ought  to  stand;  that  here  are  no  children,  pur- 
chasors,  or  creditors,  to  be  defeated ;  tliat  there  are  assets  sufficient  to  pay  all ;  and 
consequently,  there  can  be  no  injustice  in  allowing  this  bond  to  remain  in  force; 
that  it  was  the  expectation  of  the  respondent,  without  which  she  would  not  liave 
given  her  service  in  this  matter ;  that  it  was  the  full  meaning  of  the  appellant's 
testator  to  pay  this  money  in  case  the  marriage  took  effect ;  that  there  was  a  vast 
difference  between  supporting  and  vacating  a  contract  in  Chancery;  that  though 
equity  perhaps  would  not  assist  and  help  a  security  upon  such  consideration,  if 
il  were  defective  at  law,  yet  as  there  was  no  cheat  or  imposition  upon  the  party, 
but  he  meant  (as  he  had  undertaken)  to  pay  this  money,  and  was  not  deceived  in 
his  expectation  as  to  the  success  of  the  respondent's  endeavours,  it  would  be  hard 
in  equity  to  damn  such  a  security;  and  therefore  it  was  prayed,  that  the  decree 
should  be  affirmed. 

"  It  was  replied,  that  marriages  ought  to  be  procured  and  promoted  by  the 
mediation  of  friends  and  relations,  and  not  of  hirelings;  that  the  not  vacating 
such  bond,  when  questioned  in  a  court  of  equity,  would  be  of  evil  example  to 
executors,  trustees,  guardians,  servants,  and  other  people,  having  the  care  of 
children :  and  therefore  it  was  prayed,  that  the  decree  might  be  reversed,  and  it 
was  reversed  accordingly." 

By  the  Journals,  [vol.  15.  p.  638  ]  this  judgment  appears  to  have  been  given  on 
the  11th  of  January  1695. 

*  The  reason  of  this  solemnity  seems  to  have  been,  because  the  plaintiff  had 
previously  obtained  an  order,  for  hearing  the  cause  ab  origine. 
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pealed ;  and  on  her  behalf  it  was  contended,  that  the  taking  of  bonds,  or  making 
bargains,  as  rewards  for  procuring  marriages,  though  not  voidable  in  strictness 
of  law,  had  always  been  declared  fraudulent,  and  set  aside  in  courts  of  equity; 
because  such  transactions  tended  to  corrupt  executors,  trustees,  guardians,  servants, 
and  others,  having  intimacy  with  persons  of  quality  and  fortune,  to  betray  them 
into  unhappy  or  improvident  marriages ;  and  were  therefore  the  very  seeds  of 
fraud,  misrepresentation,  and  deceit.  That  the  court  of  Chancery  having  an 
original  juriidiction,  in  all  matters  of  fraud  and  evil  practice,  because  they  are 
frequently  covered  with  such  specious  pretences  as  not  to  be  avoidable  by  the  strict 
forms  of  law,  ought  to  have  given  judgment,  and  relieved  against  the  lease  in 
question,  according  to  the  facto  and  circumstances  of  the  case;  and  not  have  sent 
the  appdlant  to  prove  the  same  at  law,  where  matters  of  fraud  are  not  so  properly 
inquirable  by  a  jury.  That  the  inserting  in  the  lease  so  great  a  consideration  as 
£3650  when,  in  truth,  not  one  penny  of  it  was  paid,  or  agreed  to  be  paid,  was 
evidently  an  attempt  to  cover  some  fraud  or  otiber,  and  sufficient  to  shew  that  the 
lesse  was  not  bona  fide  made;  and  that  the  fraudulent  practices  of  Brett,  in  ob- 
'  uining  the  lease,  were  so  &ppare>nt  in  the  cause,  that  the  setting  it  aside  could 
be  attended  with  no  ill  consequences ;  whereas,  by  denying  the  relief  sought  for 
against  it,  the  appellant,  and  other  creditors  of  John  Thynne  the  fattier  would  be 
deprived  of  their  security;  the  provision  made  for  his  family  and  children  would 
be  defeated ;  and  a  broc^e  for  betraying  persons  of  quality  and  fortune  into  un- 
hxppy  marriages,  might  be  encouraged ;  or  at  least  a  safe  method  of  managing  the 
reward  for  such  transactions  would  be  established. 

On  the  other  side  it  was  insisted  (P.  Crawford),  that  the  lease  in  question  was 
not  made  untU  six  months  after  the  marriage  between  Lady  Ogle  and  Mr.  Thynne 
had  taken  e£fect,  when  he  was  under  no  kind  of  obligation  to  make  it,  and  even 
declared  so  at  ibe  time  of  ite  being  executed,  as  appeared  upon  both  the  trials. 
That  there  was  nothing  alledged  to  avoid  the  lease,  but  that  it  waai  made  on  a 
corrupt  agreement,  to  procure  the  marriage;  which  being  a  matter  of  fact,  was, 
according  to  the  law  of  England,  most  properly  triable  by  a  jury,  and  was  accord- 
ingly submitted,  by  the  appellant,  to  be  so  tried;  and  that  if  she  had  conceived 
any  ground  of  appeal  from  tr3ang  that  fact  at  law,  such  appeal  should  have  been 
brought  immediately  after  making  the  decree  which  directeid  the  issues,  and  not 
after  the  appellant  had  submitted  to  have  the  fact  tried  twice;  which  had  been 
done  in  the'  fairest  and  most  solemn  manner,  and  the  same  verdict  found  by  two 
Bpecial  juries,  of  unquestionable  character  and  reputation. 

[149]  After  hearing  counsel  on' this  appeal,  it  was  orobrbi)  and  adjudgbd, 
that  the  decree,  and  the  several  other  orders  complained  of,  shoxdd  be  reversed ; 
and  that  the  indenture  of  lease,  made  by  Thomas  Thynne  Esq.  deceased,  to  Richard 
Brett  Esq.  also  deceased,  bearing  date  the  28th  of  January  1681,  should  be  vacated, 
annulled,  and  made  void,  to  ah  intento  and  purposes  whatsoever;  and  that  the 
respondento  should,  forthwith,  deliver  up  the  same  to  the  appellant,  to  be  can- 
celled :  and  it  was  further  ordered,  that  the  said  respondento  should  deliver  posses- 
sion of  the  leasehold  premises;  and  that  the  several  tenanto  of  the  said  premises 
should  pay  the  rento  to  the  appellant.     (Jour.  vol.  17.  p.  389.) 


Case  2. — D.wid  Etton, — Appellant ;  John  Eyton  and  others, — JRespondents 

[14th  February  1706]. 

[Mew's  Dig.  vii.  174.] 

[The  defendant  suppresses  a  settlement,  but  upon  proof  that  it  came  to  his 
hands,  the  party  entitled  shall  hold  and  enjoy  the  lands,  according  to  the 
settlement.] 

**Dbicrbbs  and  Ordbrs  of  the  Master  of  the  Rolls  and  Lord  Keeper, 

AFFIRMED. 

Seethe  case  of  Daitton  v.  Coatsworth,  1  P.  Wms.  731,  and  the  case  of 
Hampden  v.  Hampden,  ante,  vol.  3.  p.  550,  title  Evidence;  and  pott,  Kenrich 

v.  Eiidton,  ca.  16.  of  this  title. This  case  of  Eyton  v.  Eyttm  is  also  cited 
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aa  having  determined  the  following  points  by  the  affirmance  in  the  House  of 
Lords ;  though  the  ground  of  fraud  seems  to  have  been  the  main  considera- 
tion.  "  Equity  will  never  assist  to  avoid  a  common  recovery  upon  pretence 
that  there  is  no  tenant  to  the  prxtecipe,  especially  when  suffered  by  an  heir 
at  common  law  to  bar  a  voluntary  settlement.  2  E!q.  Ab.  692.  c.  1 :  18  Vin. 
217.  c.  3."     See  this  work,  title  Fine,  Recovery. 

"  A  counterpart  of  a  settlement  was  admitted  as  sufficient  evidence  that 
there  was  such  a  settlement,  and  a  conveytuice  was  decreed  aecordinglj. 
Pre.  Ch.  116:  13  Vin.  61.  c.  5." — This  point  does  not  appear  on  the  present 
report.** 

2  Vern.  380.  1  Eq.  Ca.  Ab.  169.  B.c.  1 :  Viner,  vol.  13.  p.  61.  ca.  5 :  100.  ca.  11 :  voL 

18.  p.  217.  ca.  3,  4:  2  Eq.  Ca,  Ab.  692.  ca.  1.  **1  Eq.  Ca.  Ab. 

228.  c.  8:   Pre.  Ch.  116.** 

Thomas  Eyton,  the  appellant's  grandfather,  by  deed  and  fine,  16th  October,  2 
Car.  I.  settled  several  lands  and  tenements  in  Enolton,  Overton,  Villa,  and  Erbi*- 
tock,  in  the  county  of  Flint,  to  tixe  use  of  himself,  for  life;  remainder  to  his  eldest 
son  Benjamin,  and  the  heirs  male  of  his  body;  remainder  to  his  second  son 
Randall,  and  the  heirs  male  of  his  body ;  remainder  to  his  third  son  David, 
the  appellant's  father,  and  the  heirs  male  of  his  body;  with  other  remainders  over. 
But  in  this  deed  was  contained  a  proviso,  that  if  Benjamin  should  die  without  issue 
male,  leaving  issue  female ;  that  ^en  and  in  such  case,  if  the  nert  in  remainder  to 
the  lands  so  limited  to  him  as  aforesaid,  should  not,  witiiin  one  year  after  Ben- 
jamin's death,  without  issue  male,  pay  or  tender  to  the  daughter  or  daughters  of 
Benjamin,  in  manner  therein  expressed,  the  sum  of  £300  to  be  equally  divided 
between  them,  that  then  the  uses  so  limited  of  the  said  lands  should  cease,  and 
[160]  the  same  should  be  and  enure  to  the  use  of  the  daughter  or  daughters  of 
Benjamin,  her  or  their  heirs. 

Thomas,  the  settlor,  and  two  of  his  sons,  Randall  and  David,  all  died  in  the  life- 
time of  Benjamin;  and  Randall  dying  without  issue,  the  appellant,  as  the  ddest 
son  of  David  his  father,  became  entitled  as  next  in  remainder  to  this  estate,  ex- 
pectant upon  the  determination  of  Benjamin's  estate-tail;  who  had  no  sons,  and 
only  two  daughters,  namely,  the  respondents  Jane  and  Ann. 

Benjamin  Eyton,  being  a  lunatic,  and  the  respondent  John  having  married 
Jane,  one  of  these  daughters,  he  got  the  original  settlement  into  his  custody ;  where- 
upon the  appellant,  in  1690,  filed  his  bill  in  th^  court  of  Chancery,  against  Benjamin 
and  Ann  his  wife,  and  also  against  the  respondent  John  and  his  wife,  for  a  dis- 
covery of  this  settlement,  and  to  have  the  same  brought  into  court. 

The  defendant  John  by  his  answer  confessed  the  settlement  to  be  in  his  custody, 
and  set  forth  the  date  and  uses  thereof,  but  insisted,  that  he  could  not  part  with 
it,  without  Benjamin's  consent,  who  had  levied  a  fine  of  part  of  the  premises ;  and 
by  a  deed  dated  the  6th  of  September  1648,  had  declared  tiie  uses  thereof  to  himself 
and  his  heirs.  The  defendant  also  insisted,  that  the  bill  was  brought  too  soon ;  for 
that  Benjamin  being  tenant  for  life,  might  bar  the  remainders,  or  at  least,  that 
BO  long  as  he  lived,  there  was  a  possibility  of  his  having  issue  male.  The  plaintiff 
therefore  dropped  all  further  proceedings  in  this  suit,  during  the  life  of  Benjamin. 

In  1696  Benjamin  died,  without  issue  male;  whereupon  the  plaintiff,  as  next  in 
remainder,  became  entitled  to  the  lands  in  question ;  and  he  accordingly  amended 
his  former  bill,  by  making  Ann,  the  other  daughter  and  co-heir  of  Benjamin,  a 
party;  and  praying  a  discovery  of  the  settlement,  and  other  deeds  and  writings 
which  manifested  his  title,  and  an  account  of  the  rents  and  profits  from  Benjamin's 
death. 

To  this  amended  bill,  the  defendant  John  by  his  answer  insisted,  that  A«  cottld 
not  set  forth  the  purport  of  the  tettlement,  because  he  had  many  years  ago  delivered 
it  to  Benjamin,  and  knew  not  what  was  become  of  it;  and  the  defendants  Jane  and 
Ann  insisted,  that  they  were  seised  of  a  good  estate  of  inheritance  in  the  said 
premises,  under  a  fine  and  recovery  levied  and  suffered  by  Benjamin,  their  late 
father. 

The  cause  being  at  issue,  and  witnesses  examined,  it  came  on  to  be  heard  before 
the  Master  of  the  Rolls,  on  the  Ist  of  December  1699 ;  when  his  honour  declared, 
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that  there  was  manifest  proof  of  the  settlement  of  the  16th  of  October,  2  Car.  I. 
and  that  the  same  was  in  the  defendant  John's  custody,  and  suppressed  bj  him; 
and  that  he  had  made  a  very  wicked  defence,  in  denying,  by  his  second  answer,  what 
he  had  confessed  by  his  first,  and  varying  from  the  same ;  and  therefore  decreed, 
that  the  defendants  should  convey  the  premises  in  question  to  the  plaintiff,  and 
[161]  that  he  should  hold  and  enjoy  the  same,  according  to  the  settlement;  and,  as 
to  the  forfeiture,  by  reason  of  tho  plaintiff's  not  paying  the  £300  according  to  the 
said  proviso,  the  court  declared,  that  he  ought  to  be  relieved  against  the  same,  on 
payment  of  one  moiety  of  the  said  ;£300  to  the  defendant  John,  and  the  other 
moiety  to  the  defendant  Ann,  with  interest  from  the  time  it  ought  to  have  been 
paid;  and  therefore  referred  it  to  a  master  to  compute  such  interest,  and  also  to 
take  an  account  of  the  rents  and  profits  of  the  premises,  received  by  the  defendants 
since  Benjamin's  death ;  and  decreed,  that  what  should  appear  to  be  due  from  them 
for  such  rents,  more  than  the  interest,  should  be  paid  to  the  plaintiff,  with  costs. 

The  defendants  being  dissatisfied  with  this  decree,  obtained  a  re-hearing  of  the 
cause,  before  the  Lord  Keeper  Wright,  on  the  6th  of  January  1700  ;  when  his  lordship 
declared,  that  he  saw  no  cause  to  alter  'iie  decree,  and  therefore  confirmed  it. 

In  consequence  of  this  decree,  the  plaintiff  got  possession  of  some  part  of  the 
estate;  but  the  defendants,  being  still  dissatisfied,  obtained  another  re-hearing 
before  the  Lord  Keeper  (afterwards  Lord  Chancellor)  Cowper,  on  the  24th  of  July 
1701 ;  when  it  was  ordered,  that  the  defendants  should  proceed  to  a  trial  at  law, 
for  the  premises  in  question ;  and  after  such  trial,  either  party  was  to  be  at  liberty 
to  resort  back  to  the  court. 

An  ejectment  was  accordingly  brought,  on  the  trial  whereof  a  verdict  was  found 
for  the  defendants,  as  to  all  the  lands  in  Knolton,  comprised  in  the  fine  and  recovery 
of  1648;  and  the  cause  being  afterwards  heard  on  the  equity  reserved,  on  the  26th 
of  November  1702,  it  was  referred  to  a  master,  to  compute  what  was  due  to  the 
defendants,  for  their  respective  moieties  of  tiie  jC300  with  interest,  and  to  tax  the 
defendant  Ann  her  costs  both  at  law  and  in  equit(y ;  and  it  was  decreed,  that  i^e 
defendants  should  distinctly  account  for  the  rents  and  profits  of  such  of  the  lands 
in  question,  as  they  had  not  recovered  by  the  verdict;  and,  on  payment  of  what 
ahould  i^ppear  due  to  the  plaintiff  on  that  account,  aftdr  deducting  such  principal, 
interest,  and  costs,  as  aforesaid,  the  defendants  were  to  convey  to  him  the  premises 
aot  included  in  the  verdict;  and  as  to  such  of  the  lands  in  Knolton  as  the  defendants 
had  recovM-ed  at  law,  the  plaintiff  was  forthwith  to  deliver  the  possession  thereof  to 
them,  and  account  for  the  rents  and  profits  by  him  received. 

But  the  plaintiff,  apprehending  ^at  the  defendants  had,  upon  the  trial  at  law, 
taken  a  verdict  for  more  lands  than  were  comprised  in  the  fine  and  recovery,  and 
the  deed  of  September  1648,  applied  to  the  court  of  Chancery  to  be  relieved  in  this 
reject;  and  on  the  28th  of  January  1704,  an  order  was  made,  that  he  should  be  at 
liberty  to  bring  an  ejectment  for  the  recovery  of  such  lands  as  were  not  comprised 
in  the  fine  and  recovery,  which  the  defendants  had  taken  possession  of  under  colour 
of  the  ver-[152]-dict ;  unless  the  defendants,  having  notice  of  that  order,  should  on 
the  Ist  day  of  February  then  next,  shew  cause  to  the  contrary.  And  the  defendants 
having,  on  that  day,  shewed  cause  against  the  said  order ;  the  court,  by  another  order 
then  made,  thought  fit  to  allow  the  cause  shewn,  and  to  discharge  the  former 
order. 

Fr(»n  tliis  order  of  tiie  1st  of  Febt'uary  1704,  and  also  from  the  two  former 
decrees  of  the  24th  of  July  1701,  and  the  26th  of  November  1702,  the  plaintiff 
appealed ;  and  on  his  behalf  it  was  argued  (N.  Lechmere),  that  Thomas  Eyton,  the 
grandfather,  who  was  tenant  for  life  of  the  lands  comprised  in  Benjamin's  fine  and 
recoverv,  was  living  at  the  time  when  such  fine  and  recovery  was  levied  and  suffered, 
and  yet  did  not  join  therein ;  nor  was  there  any  proof,  at  any  of  the  hearings  in  the 
court  of  Chancery,  or  upon  the  trial  at  law,  of  any  deed  to  make  a  tenant  to  the 
praecipe,  without  which  the  fine  and  recovery  could  not  operate,  or  any  thing  pass 
thereby ;  and  without  such  proof,  the  court  of  Chancery  ought  not  to  have  decreed  the 
lands  from  the  appellant  to  the  respondents.  That  there  were  more  lands  in 
Knolton  than  what  were  comprised  in  Benjamin's  fine  and  recovery,  and  yet  the 
respondents,  under  colour  of  the  verdict,  had  taken  possession  of  all  those  lands; 
and,  though  by  an  order  of  assize,  which  was  afterwards  made  a  rule  of  court, 
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the  respondents  were  ordered  to  take  poBBession  of  no  more  lands  than  what  were 
compriBed  in  the  deed  of  the  6th  of  September  1648,  under  which  they  made  their 
title;  yet,  by  the  said  order  of  the  1st  of  February  1704,  the  appellant  was  debarred 
from  taking  his  legal  remedy,  for  recovering  these  surplus  lands.  That  if  the 
iutail  created  by  Thomas  was  barred  by  the  said  fine  and  recovery,  then  the  con- 
dition, expectant  on  that  estate-tail,  was  thereby  defeated ;  and  the  £300  secured 
by  tiiat  condition  for  the  benefit  of  the  daughters,  ought  not  to  remain  a  charge 
upon  such  of  the  lands  as  were  not  comprised  in  the  fine  and  recovery ;  or  at  least, 
such  lands,  of  which  the  intail  was  not  barred,  ought  only  to  bear  an  equal  pro- 
portion of  this  charge ;  and  that  the  app^ant  ought  not  to  be  charged  with  interest 
of  the  £300  or  witii  costs  in  respect  thereof ;  because  he  had  duly  tendered  the  same, 
according  to  the  condition  of  the  setUement. 

On  the  other  side  it  was  contended  (W.  Banastre),  that  courts  of  equity  never 
assisted  to  avoid  a  common  recovery,  on  pretence  of  there  not  having  been  a  good 
tenant  to  the  praecipe;  and  especially,  when  it  was  suffered  by  an  heir  at  law,  to  bar 
a  veJuntary  settlement,  and  where  the  pretence  was  not  set  up,  until  near  fourscore 
years  afterwards.  But  however,  there  was  all  reasonable  ground  to  preeume  that 
Thomas  actually  released  or  surrendered  his  estate  for  life  to  Benjamin ;  for  it  was 
proved,  that  Benjamin  was  for  many  years  before,  and  till  the  death  of  his  father, 
in  possession  of  all  the  Enolton  estate ;  and  that  Thomas  agreed  to  quit  and  release 
to  him,  for  a  valuable  consideration  of  above  £200  which  it  was  also  proved  that 
Benjamin  had  paid  for  the  debts  of  Thomas ;  besides,  the  law  did  mot,  at  that  time, 
require  that  such  a  surrender  [153]  should  be  by  deed,  or  even  in  writing.  That 
as:  to  the  objection  that  the  fine  and  recovery  comprised  only  two  messttaget,  and 
many  acres  in  Knolton,  and  yet  tiie  reepondente  had  taken  possession  of  four  more 
little  tenements  and  other  landt  there.;  it  was  answered,  that  the  deed  of  uses,  and 
not  the  fine  and  recovery,  was  the  measure  which  the  jury  went  by;  and  though 
it  was  true,  th!at  this  deed  named  but  two  messuages  in  particular,  and  sevenl 
closes,  lands,  and  inclosures  by  name;  yet  it  had  the  general  words  of  all  other  the 
megguages,  landt,  tenements,  and  hereditamentg  of  the  said  Benjamin,  ajid  which 
then  were  in  the  possession  of  him  or  his  assigns  in  Enolton.  And  whether  those 
other  little  tenements  now  claimed  were  then  standing,  or  erected  afterwards,  ought 
not,  at  the  distance  of  sixty  years,  to  be  inquired  into,  especially  as  there  was 
general  proof  in  the  cause,  that  Benjamin  had  possession  of  all  in  Enolton  in  his 
father's  lifetime:  and  as  to  the  appellant's  insisting  on  a  proportionable  abatemmt 
out  of  the  £300  because  he  could  not  have  the  lands  in  Enolton,  it  was  urged  without 
any  foundation,  for  he  thought  the  residue  of  the  lands  so  well  wortii  redeeming,  on 
payment  of  the  whole  £300  that  he  brought  his  bill  for  that  very  purpose,  and 
thereby  stated,  and  also  proved  by  witnesses,  that  he  hjad  made  a  tender  of  this 
money  according  to  the  terms  of  the  proviso  in  the  settlement.  The  appellant  had 
it  evidently  in  his  choice,  whether  he  would  sue  for  his  redemption  or  not ;  for  the 
respondents  did  not  ask  for,  nor  could  compel  him  to  pay  the  £300  and  would  have 
been  content  with  the  remaining  lands  in  lieu  of  it :  and  this  suit  being  to  preserve 
amd  be  restored  to  his  estate-tail  on  performing  the  condition  annexed  to  it;  viz. 
paying  the  £300;  he  was  accordingly,  by  the  decrees,  restored  to  so  much  of  the 
estate-tail  as  was  not  legally  barred.  No  equity  arose  to  the  appellant  for  an 
apportionment  on  account  of  Benjamin's  having  barred  his  title  to  the  Enolton  lands ; 
because  the  title  of  Benjamin  was  paramount  that  of  the  appellant,  whose  title  being 
in  its  original  creation  subject  to  be  barred  by  Benjamin,  he  did  no  more  in  barring 
it  than  what  the  settlement  and  the  law  gave  him  a  power  to  do,  consequently  no 
wrong  was  done  to  the  appellant,  nor  was  the  £300  payable  to  Benjamin,  the  pre- 
tended wrong-^oer,  but  to  the  respondents,  who  were  his  heirs  at  law,  and  from 
whom  these  remaining  lands  were  taken  by  the  decree :  and,  as  to  interest  and  costs, 
it  was  the  constent  justice  of  the  court  of  Chancery,  in  all  cases  of  redemption,  to 
allow  both. 

Accordingly,  after  hearing  counsel  on  this  appeal,  it  was  ordbrbd  and  ADJcnoiD, 
that  the  same  should  be  dismissed ;  and  the  several  orders  and  decrees  therein  com- 
plained of,  affirmed.     (Jour.  vol.  18.  p.  237.) 
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[164]     Casb  3. — Lord  Viscount  Kingsland, — Appellant ;  Nicholas  Barne- 
WALL  and  others, — Bespondevis  [Ist  March  1706]. 

[Mew's  Dig.  vii.  225,  261.] 

[A.  being  standing  counsel,  and  manager  for  B.  obtained  leasee  for  long  terms, 
of  different  parts  of  his  estate,  and  a  lelease  of  the  equitj  of  redemption  of 
other  part;  on  a  bill  brought  to  set  aside  these  transactions  for  fraud,  it 
wa«  proTod,  that  A.  had  as  great  a  power  over  B.  as  a  parent  has  over  a 
child,  and  could  persuade  him  to  do  whatever  he  pleased ;  but  it  being 
proved  on  the  other  side,  that  the  purchase  money  was  nearly  equal  to  the 
value  of  the  land,  and  that  A.  had  in  many  respects  been  exceedingly  service- 
able to  B.  tile  bill  was  dismissed.] 

Dbcbbb  of  the  Court  of  Chancery  in  Ireland,  affirmbd. 

Robert  Barnewall  Esq.  the  respondents  testator,  and  his  ancestors,  were  for 
many  years  in  the  possession  of  a  small  farm  in  the  county  of  Dublin,  called  Bal- 
hery,  at  the  yearly  rent  of  £18  18s.  under  several  successive  leases  for  21  years, 
granted  by  the  appellant  and  his  ancestors;  and  in  the  year  1692,  Barnewall  ob- 
tained from  the  appellant  a  new  lease  of  this  f^rm  for  a  like  term  of  21  years,  at 
the  old  rent  of  .£18  18s.  per  annum.  The  appellant  being  seised  of  another  farm 
called  the  Grange  of  Ballybog  Hill,  made  a  lease  thereof  in  April  1694,  to  one 
Christopher  Horish  for  a  term  of  99  years,  a)t  an  old  rent  of  £50  per  annum; 
whereupon  Barnewall  applied  to  the  appellant  for  a  like  lease  of  his  farm  of 
Balhary;  but  both  these  farms  being  subject  to  a  mortgage  for  ;£580  made  in  the 
year  1665,  to  one  Martin  Brice,  in  trust  for  Barnewall,  and  tiiis  mortgage  being 
stiU  subsisting  for  the  whole  of  the  said  principal  money,  a  proposal  was  made 
by  the  appellant  to  release  the  equity  of  redemption  of  4£ese  mortgaged  premises 
to  Barnewall,  in  consideration  of  his  paying  £50  down,  and  granting  tiie  a^ppellant 
a  rent-charge  of  £10  a  year  for  his  life. 

This  proposal  being  agreed  to,  was  accordingly  carried  into  execution;  and 
Barnewall  having  paid  the  £60  and  secured  the  payment  of  the  rentxiharge,  the 
appellant,  by  deed,  dated  the  18th  of  October  1694,  released  the  equity  of  redemption 
of  both  these  farms  to  the  said  Robert  Barnewall  and  his  heirs. 

In  consequence  of  this  purchase,  Barnewall  received  the  rents  and  profits  of 
the  premises  until  the  time  of  his  death,  which  happened  in  October  1700 ;  and 
having  made  great  improvements  thereon,  he,  by  his  will  devised  the  same  to 
Robert  Barnewall  his  nephew,  (one  of  the  respondents,)  for  life;  with  remainders 
over  to  several  other  nephews,  also  respondents;  and  appointed  the  respondent 
Nicholas,  his  brother,  etzecutor. 

The  appellant  never  attempted  to  impeach  Barnewall's  purchase  in  his  lifetime, 
nor  for  some  time  after  his  death;  but  at  length  in  1702,  he  exhibited  his  bill  in 
the  court  of  Chancery  in  Ireland  against  the  respondents,  all  of  whom,  except  the 
re»pondent  Nicholas,  were  then  infants;  suggesting,  that  both  the  re-[156]-newed 
leases  in  1692,  and  the  release  of  the  equity  of  redemption  in  1694,  were  obtained 
from  him  by  fraud  and  circumvention ;  and  therefore  praying  that  they  might  be 
set  aside. 

The  cause  being  at  issue,  several  witnesses  were  examined  on  the  part  of  the 
plaintiff,  as  well  to  prove  the  fraud  and  circumvention,  as  that  the  plaintiff  was 
of  go  wea^  a  capacity  as  not  to  be  able  to  manage  his  own  affairs;  and  that  there- 
fore the  purchase  was  made  by  Barnewall  at  an  under-value ;  but  when  the  cause 
came  on  to  be  heard  on  the  11th  of  December  1705,  before  the  Lord  Chancellor, 
assisted  by  the  Lord  Chief  Justice  Doyne,  the  Lord  Chief  Baron  Donnellan,  Mr. 
Justice  Dolbin,  and  Mr.  Justice  Coote,  the  court  was  unanimously  of  opinion,  that 
both  the  lease  and  purchase  were  fairly  obtained;  and  therefore  the  bill  was 
ordered  to  stand  dismissed. 

From  this  decree  the  plaintiff  appealed ;  insisting  (S.  Harcourt,  H.  Foley),  that 
a  great  fraud  aoid  breach  of  trust  had  been  committed  upon  him ;  for  that  it  ap- 
peared by  the  proofs  in  the  cause,  that  he  put  his  whole  confidence  in  Barnewall,  and 
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was  entirely  guided  and  governed  by  him  as  being  his  standing  counsel  and 
manager ;  and  that  he  had  as  great  a  power  over  the  appellant  as  a  parent  had  over 
a  child,  and  could  persuade  him  to  do  whatever  he  pleased. 

On  the  other  side  it  was  contended  (F.  Page),  that  there  was  no  proof  in  the 
cause  of  any  fraud  or  corruption  in  obtaining  the  lease  or  purchase  ;  but,  on  the 
contrary,  Barnewall  was  proved  to  have  been  a  man  of  great  worth  and  credit 
That  if  .the  appellant  might  be  admitted  to  stultify  himsdif,  yet  he  had  not  proved 
any  thing  of  that  kind ;  and  that  purchases  were  not  to  be  set  aside  eitfier  in 
courts  of  law  or  equity,  upon  pretence  of  a  good  or  haA  bargain ;  or  if  they  might, 
yet  the  purchase-money,  in  this  case,  would,  upon  computation,  appear  to  be  nearly 
equal  to  the  value  of  the  land  at  the  time  it  was  purchased ;  and  that  Barnewall  tss 
at  great  trouble  and  pains  in  procuring  the  appellant  to  be  included  in  the  articles 
of  Limerick ;  and  was,  in  many  other  respects,  exceedingly  serviceable  to  him,  and 
therefore  deserved  much  more  kindness  from  the  appellant  than  either  was  or  could 
be  shewed  in  his  said  purchase. 

Accordingly,  after  hearing  counsel  on  this  appeal,  it  was  obderbd  and  ad- 
JUDGED,  that  the  same  should  be  dismissed ;  and  tihe  decree  therein  complained  of, 
affirmed.     (Jour.  vol.  18.  p.  264.) 


[166]     Cask  4. — Richard  May, — Appellant ;  Wentworth  Harmak, — Bx,- 
sporuUnt  [19th  January  1709]. 

[Mew's  Dig.  vi.  519  ;  xi.  1304.] 

[A.  together  with  B.  and  C.  as  his  sureties,  executed  a  bond  to  D.  for  securing 
£300  and  interest;  the  debt  is  paid  by  C.  with  the  proper  money  of  A.; 
but  C.  neglects  delivering  up  the  bond  to  A.  to  be  cancelled.  C.  afterwards 
procures  this  bond  to  be  assigned  as  a  collateral  security  for  a  debt  of  his 
own.  Held,  that  this  assignment  was  a  gross  fraud  in  C.  and  a  perpetual 
injunction  was  granted  to  restrain  all  further  proceedings  upon  the  bond. — 
Partieeps  crvminis,  in  the  case  of  fraud,  is  the  most  proper  person  to  dis- 
cover and  prove  it ;  especially,  when  what  he  so  proves  turns  to  his  ovrn  pre- 
judice.] 

Dbcbbk  of  the  Lord   Chancellor  of  Ireland  granting  injunction,  af- 
firmed. 

One  Thomas  Whitley  borrowed  of  Mrs.  Judith  Lake  £300  and  for  securing  the 
re-payment  thereof,  with  interest,  he,  together  with  Roger  Whitley,  Matthew  Kent, 
and  the  respondent,  as  his  sureties,  executed  a  bond  to  Mrs.  Lake,  dated  19th  Sep- 
tember 1689,  in  the  penalty  of  £600  conditioned  for  payment  of  the  £300  and  in- 
terest on  the  9th  of  March  following. 

In  the  year  1695,  Kent  and  one  John  Mantus,  his  partner,  by  the  order  and  with 
the  proper  money  of  Thomas  Whitley,  paid  Mrs.  Lake  the  principal  and  interest 
due  on  this  bond,  which  was  thereupon  delivered  up  to  Mantus,  who  kept  it  in  his 
custody  a  considerable  time;  and  before  Thomas  Whitley  saw  either  oi  them  to 
demand  a  delivery  of  the  bond,  he  died. 

Kent  and  Mantus  being  indebted  to  Philip  Howard  Esq.  in  a  large  sum  of 
money  upon  bond,  in  which  one  Thomas  Shephard  had  become  bound  with  them, 
and  being  insolvent  in  their  circumstances ;  they  prevailed  with  Mrs.  Lake  in^ 
November  1695,  to  assign  the  bond  to  Shephard,  although  she  at  the  same  time 
informed  him,  that  she  had  long  ago  been  paid  all  principal  and  interest  due  to 
her  thereon ;  nor  did  Shephard  pay  her  any  money  or  other  consideration  for  such 
assignment. 

Kent,  Mantus,  and  Shephard,  being  «dl  bankrupts,  Shephard,  on  the  6th  of 
December  following,  with  the  privity  of  the  other  two,  assigned  the  said  bond  to 
Mr.  Howard,  as  a  farther  security  for  the  debt  which  they  then  owed  him;  but 
Kent  soon  afterwards  informed  Mr.  Howard,  that  there  was  nothing  due  on  this 
bond,  and  told  him  in  what  manner  the  same  had  been  satisfied  by  Thomas  Whitley ; 
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BO  that  Mr.  Howard,  though  he  lived  several  years  afterwards,  never  put  the  bond 
in  suit  against  Roger  Whitley,  the  only  solvent  obligor  therein  named. 

In  July  1701,  Mrs.  Lake  died,  and  Jatmes  Lake  her  executor  was  by  some  means 
prevailed  upon  to  assign  his  interest  in  the  [167]  bond  to  Mr.  Howard;  but  he 
at  the  same  time  assured  him  there  was  nothing  due  thereon. 

Mr.  Howard  afterwards  died,  having  made  his  wiU,  and  thereof  appointed 
Robert  ThornhiU  Esq.  and  the  appelant  executors  in  trust,  for  the  payment  of  his 
debts ;  and  Charles  £arl  of  Carlisle  residuary  legatee. 

The  respondent  living  in  Ireland,  was  a  perfect  stranger  to  the  several  transac- 
tions which  had  passed  .relative  to  liiis  bond ;  but  Mr.  Howard's  executors  having 
sent  it  there,  and  put  it  in  suit  against  him,  he  made  some  inquiry  concerning  it ; 
and  finding  that  the  bond  had  in  fact  been  satisfied  by  the  original  and  real 
debtor,  in  the  manner  before  stated,  the  respondent,  in  Hilary  term  1704, 
exhibited  his  bill  in  the  court  of  Chancery  in  that  kingdom,  against  the  e;cecutor8 
of  Mr.  Howard,  and  also  against  the  Earl  of  Carlisle  and  others,  to  be  relieved 
against  the  bond^  and  to  have  the  same  ddivered  up  and  cancelled. 

On  the  22d  of  November  1707,  the  cause  was  heard  before  the  Lord  ChanceUor 
of  Ireland ,-  when  it  appearing  from  the  depositions  of  Kent  and  Mantus,  who  were 
privy  to  all  these  transactions,  that  the  said  debt  of  £300  and  the  interest  thereof, 
was  paid  by  Thomas  Whitley  in  discharge  of  the  bond ;  that  the  assignment  from 
Mrs.  Lake  to  Shephard  was  made  by  fraud  and  contrivance,  without  one  farthing 
of  money  paid  by  Shephard ;  and  that  Mrs.  Lake  and  her  executor,  at  the  time  of 
their  respective  assignments,  declared  that  nothing  was  due  on  the  bond ;  his 
lordship  decreed  a  perpetual  injunction  against  any  proceedings  at  law  on  the 
said  bond,  and  that  the  same  should  be  delivered  to,  and  remain  in  the  custody  of 
the  usher  of  the  court. 

From  this  decree  the  defendant  May  alone  appealed ;  insisting  (J.  Jekyll,  R. 
Turner),  that  Kent's  deposition  ought  not  to  have  been  read,  because  he  was 
examined  to  prove  the  payment  of  a  debt,  for  which  he  himself  was  bound  and 
liable  to  be  sued,  unless  acquitted  on  his  own  testimony ;  and  that  the  deposition 
ought  not  also  to  have  been  read,  or  if  read,  not  credit^ ;  he  thereby  confessing 
himsdf  a  party  to  so  great  a  fraud,  as  joining  in  the  assignment  of  a  bond,  after 
it  was  satisfied.  That  Mr.  Howard  appeared  to  be  a  fair  purchaser  of  the  bond, 
without  notice  of  the  pretended  fraud  set  up  by  the  respondents  bill,  and  which 
he  himsdf  ought  to  have  prevented,  by  taking  care  to  have  had  the  bond  cancelled, 
in  case  of  payment ;  and  such  neglect,  if  the  money  was  paid,  ought  not  to  turn 
to  the  prejudice  of  the  appellant,  who  was  an  executor  in  trust  to  pay  debts,  great 
part  of  which  would  never  be  paid,  unless  he  received  the  money  due  on  this  bond. 
And  that  the  court  refused  to  permit  the  assignment  from  Mrs.  Lake  to  Shephard 
to  be  read,  although  there  was  an  indorsement  thereon  of  the  payment  to  her  of 
£111  as  the  consideration  of  such  assignment. 

[168]  On  the  other  side  it  was  contended  (S.  Harcourt,  S.  Cowper),  that  Mr. 
Kent,  who  paid  the  debt  to  Mrs.  Lake  with  Whitley's  money,  was  the  propter  wit>- 
uess  to  prove  such  payment,  and  was  under  no  legal  disability ;  inasmuch  as  he  re- 
mained debtor  to  Mr.  Howard's  executors,  by  his  own  and, his  partner's  bond,  not- 
withstanding his  proving  the  bond  to  Mrs.  Lake  satisfied ;  and  that  this  bond  being 
assigned,  as  a  collateral  security  only  for  his  own  debt,  it  was  rather  his  interest  to 
prove  that  it  was  not  paid  by  Thomas  Whitley,  in  order  that,  in  that  case,  the 
appelant  might  have  received  a  satisfaction  out  of  the  collatertd  security,  in  dis- 
charge of  the  principal  debt  That  partieeps  eriminii,  in  the  case  of  fraud,  was 
the  most  proper  person  to  discover  and  prove  it,  especially  when,  as  in  the  present 
case,  what  he  proved  was  to  his  own  prejudice ;  for  it  was  plain,  Mantus  remained 
debtor  to  the  appellant,  as  executcr  to  Mr.  Howard,  in  all  the  money  for  which  he 
and  his  partner  and  Shephard  were  bound  to  Howard;  whereas,  if  the  appellant 
had  recovered  against  the  respondent,  the  debt  to  Mr.  Howard  would  have  been 
pro  tanto  discharged.  That  by  the  concurring  testimony  of  Kent  and  Mantus,  the 
payment  of  the  principal  sum  of  £300  and  interest  to  Mrs.  Lake,  with  the  proper 
money  of  Thomas  Whitley,  was  fully  and  effectually  proved ;  and  as  to  the  refusing 
the  assignment  from  Mrs.  Lake  to  Shephard  to  be  read,  there  was  no  proof  in  the 
cause  of  any  payment  whatsoever  being  made  to  her,  at  the  time  of  executing  this 
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assignment ;  but,  on  the  contrary,  it  appeared  in  evidence,  that  no  money  was  psid 
in  consideration  thereof.  And  therefore  as  it  clearly  appeared  that  the  debt  to 
Mrs.  Lake  was  discharged,  for  the  payment  whereof  the  respondent  was  bound; 
and  as  the  bond,  whidi  ought  then  to  have  been  cancelled,  had  been  afterwards 
fraudulently  assigned,  it  was  hoped  that  the  decree  would  be  affirmed,  with  costs. 

And  accordingly,  after  hearing  counsel  on  this  appeal,  it  was  orobrbd  and 
ADJUDOBD,  that  the  appeal  should  be  dismissed,  and  the  decree  and  injunction  tiierein 
complained  of,  affirmed ;  and  that  the  appellant  should  pay  to  the  respondent  the 
sum  of  £20  for  his  costs.     (Jour.  vol.  19.  p.  40.) 


[169]     Case  5. — Thomas  Amoey, — Appellant ;  Henhy  Luttrell, — Respondent 

[5th  April  1710]. 

[Mew's  Dig.  V.  1052.] 

[Lands  of  £353  per  ann.  were  devised  in  trust  for  the  sole  and  separate  use  of 
K.  during  the  joint  lives  of  herself  and  her  husband ;  tiie  husband  being 
afterwards  outlawed  for  high  treason,  these  lands  became  forfeited,  and  were 
granted  by  the  crown  to  S.  his  brother,  subject  to  all  legal  and  just  incum- 
brances. S.  having  withheld  the  rents  of  these  lands  from  K.  whereby  she 
was  reduced  to  great  necessity,  she  was  prevailed  upon  to  release  the  same  to 
S.  in  consideration  of  £100  paid  down,  (though  the  arrears  amounted  to 
£1200)  and  an  annuity  of  £200  per  ann.  during  the  joint  lives  of  herself 
and  her  husband.  But  this  release  was  set  aside  as  fraudulent,  and  S.  decreed 
to  account  for  the  whole  rents  and  profits.] 

Decrbs  of  the  Court  of  Chancery  in  Ireland  rbvbrsbd. 

On  the  marriage  of  Simon  Luttrell  Esq.  with  Katharine,  the  appellant's  late  wife, 
in  August  1672,  tihe  town  and  lands  of  Diswellston,  and  several  other  lands  in  Ire- 
land, of  about  £500  per  ann.  were  settled  on  the  said  Katherine,  for  her  jointure; 
and  in  1675,  the  lands  of  Luttrell's-town,  of  about  £250  per  ann.  were  limited  to 
Katherine  for  her  life,  as  an  addition  to  her  former  jointure,  in  case  Simon  should 
die  withbut  issue  male  by  her. 

On  the  9th  of  May  1684,  Simon  Luttrell  granted  the  rents  and  reversions  of 
several  houses  in  Dublin,  and  of  several  lands  thereunto  adjoining,  to  Colonel 
Richard  Talbot,  afterwards  Earl  of  Tyrconnd,  for  a  term  of  61  years,  if  Simon 
and  Katherine  his  wife  should  so  long  live,  in  trust  for  and  for  the  sole  and  separate 
use  of  Katherine,  during  the  joint  lives  of  her  and  her  husband  Simon.  In  pur- 
suance of  this  deed,  the  rents  of  these  premises,  amounting  to  £353  5s.  per  ann.  were 
received  for  the  separate  use  of  Katherine,  from  May  1684  to  May  1690.  And  on 
the  17th  of  June  in  that  year,  the  earl  assigned  this  lease  to  Sir  Thomas  Newcomen 
and  Samuel  Molyneux  Esq.  upon  the  same  trusts. 

In  1692,  the  Earl  of  Tyrconnel  and  Simon  Luttrell  were  outlawed  for  high 
treason  ;  and  thereupon  the  rents  of  this  Dublin  estate,  limited  to  Katherine  for  her 
separate  maintenance,  were  stopped  in  the  hands  of  the  tenants ;  but  upon  complaint 
being  thereof  made  to  tbe  Lord  Lieutenant  of  Ireland,  and  on  full  examination  of 
the  matter  before  the  commissioners  of  forfeitures,  an  order  was  made,  that  the 
rents  of  the  premises  so  granted  in  trust  for  Katherine,  should  be  paid  to  Sir 
Thomas  Newcomen,  her  trustee,  for  her  us& 

By  an  inquisition  taken  on  the  8th  of  May  1694,  the  forfeitures  of  Simon  Luttrdl 
were  found,  and  therein  express  notice  was  taken  of  tlie  above  grant  and  assignment, 
in  trust  for  Katherine;  and  on  the  14th  of  June  following,  the  respondent  obtained 
u  grant,  by  letters  patent  under  the  great  seal,  of  the  forfeited  estates  of  the  said 
Simon  Luttrell,  his  brotiier ;  dischiarged  of  all  rente  reserved  to  the  crown,  but  under 
a  proviso,  that  the  [160]  premises  so  granted  should  nevertheless  remain  subject  to 
all  legal  and  juet  incumhrcmcet. 

But  the  respondent,  under  pretence  that  the  said  trust  estate  was  part  of  his 
brother  Simon's  forfeitures,  which  he  was  entitled  to  under  the  letters  patent,  pre- 

108 


Digitized  by 


Google 


AMORY  V.  LUTTBELL  [j  710]  IV  BBOWN. 

vailed  upon  the  tenants  to  pay  their  rente  to  him  instead  of  Katherine  or  her 
trustee,  and  thereby  deprived  her  of  ihe  whole  separate  maintenance,  and  reduced 
her  to  great  ertremitiee ;  although  he  was  likewise  in  possession  of  the  residue  of  his 
brother's  estates,  to  the  amount  of  £1500  per  ann. 

Mrs.  Luttrell,  being  thus  circumstanced,  and  resident  in  France  with  her 
husband,  wrote  in  the  year  1695,  to  one  Mrs.  Sheldon  in  London,  requesting  her  to 
apply  to  the  respondent  for  the  arrears  of  her  said  separate  maintenance,  which  he 
80  unjustly  detained;  and  thereupon  the  respondent  proposed  to  Mrs.  Sheldon,  that 
if  Mrs.  Luttrell  would  release  the  arrears  of  such  separate  maintenance,  which  then 
amounted  to  £1750,  and  also  both  her  jointures,  he  would  grant  her  an  annuity  of 
£200  per  ann.  for  her  life ;  and  having  got  a  deed  prepared  for  this  purpose,  he  pre- 
vailed with  Mrs.  Sheldon  to  transmit  it  to  Mrs.  Luttrell,  in  order  to  be  executed. 
But  she  rejecting  this  proposal,  as  equally  unreasonable  and  unjust,  wrote  several 
letters  to  Mrs.  Sheldon,  in  the  months  of  August  and  September  1695,  complaining 
of  the  respondent's  behaviour,  and  directing  her  to  enter  into  no  agreement  with 
him,  but  what  should  be,  in  every  point,  conformable  to  a  paper  which  Mrs.  Luttrell 
had  signed,  and  then  sent  to  her. 

Notwithstanding  these  instructions,  Mrs.  Sheldon,  on  the  I7th  of  March  1695, 
and  without  any  authority  from  Mrs.  Luttrell,  executed  a  deed  to  the  respondent, 
whereby  the  said  £353  5s.  per  ann.  and  all  arrears  thereof  to  that  time,  were 
assigned  and  released  to  him,  in  consideration  of  £100  then  paid,  and  of  £200  per 
ann.  to  be  paid  in  Ireland  to  Mrs.  Sheldon,  for  Mrs.  Luttrell's  use,  during  the  joint) 
lives  of  herself  and  her  husband  Simon,  provided  the  respondent  should  so  long 
enjoy  the  Dublin  estate,  out  of  which  £353  5s.  per  ann.  was  to  issuei  And  the  only 
security  given  by  the  respondent  for  the  payment  of  ihia  annuity  of  £200  per  ann. 
was  a  lease  of  the  very  same  estate,  charged  witli  the  payment  of  the  £353  5s.  per 
ann. ;  but  without  any  covenant  for  the  payment  of  the  annuity,  or  of  any  other 
sum  towards  Mrs.  Luttrell's  support,  in  case  the  respondent  should  by  any  means  be 
deprived  of  that  particular  es^te. 

In  October  1698,  Simon  Luttrell  died  without  issue;  whereupon  Katherine,  his 
widow,  became  entitled  to  her  jointure-lands ;  but  the  respondent,  for  about  three 
years,  withheld  the  possession  thereof,  under  pretence  that  they  were  granted  to  him 
by  the  crown  in  1696;  however,  in  May  1702,  she  recovered  the  possession  of  these 
lands ;  but  was  not  able  to  obtain  any  satisfaction  for  the  rents  and  profits  thereof, 
from  the  time  of  her  husband's  death. 

[161]  In  May  1703  Mrs.  Luttrell  intermarried  with  the  present  appellant;  and 
in  Michadmas  term  following,  they  filed  their  bill  in  the  court  of  Exchequer  in 
Ireland,  against  the  respondent,  in  order  to  set  aside  the  deed  of  the  17th  of  March 
1695,  and  recover  the  arrears  of  tiie  separate  maintenance;  and  also,  for  an  account 
and  satisfaction  of  the  rents  and  profits  of  the  jointure-estate:  the  defendant,  by 
his  answer  to  this  bill,  admitted  the  receipt  of  the  separate  maintenance,  from  the 
l«t  of  May  1692,  to  the  death  of  his  brother  Simon  in  1698;  and  also,  of  the  rents 
and  profits  of  the  jointure-lands,  for  three  years  after  Simon's  death ;  but  lie  insisted 
upon  the  deed  of  1695,  and  the  payment  of  the  annuity  of  £200  per  ann.  thereby 
granted,  in  bar  to  so  much  of  the  plaintiffs  demands,  as  related  to  the  arrears  of 
the  separate  maintenance. 

Pending  this  suit,  the  plaintiff  Katherine  died;  and  the  other  plaintiff  heu 
husband,  having  taken  out  letters  of  administration,  nnd  revived ;  the  cause  was 
heard  on  the  8tii  of  February  1706,  when  the  court  thought  proper  to  dismiss  tha 
bill,  as  to  all  the  arrears  of  the  separate  maintenance ;  but  decreed  the  defendant  to 
account  for  the  rents  and  profits  of  the  jointure-lands,  from  the  death  of  Simon 
Luttrell,  to  tiie  death  of  Katherine. 

This  account  being  accordingly  taken,  the  sum  of  £710  was  found  due  from  the 
defendant  for  these  arrears;  which,  by  another  decree  of  the  6th  of  December  1708, 
he  was  ordered  to  pay  to  the  plaintiff  on  the  25th  of  March  1 709,  but  vyulhont  any 
interest  or  costs ;  and  upon  such  payment,  the  plaintiff  was  to  deliver  up  both  the  deeds 
of  jointure,  and  release  the  defendant  from  all  further  demands :  and,  as  to  some 
part  of  the  arrears,  which  the  defendant  had  not  received,  he  was  ordered  to  deliver 
the  counterparts  of  the  leases  to  the  plaintiff,  who  was  left  to  recover  the  same  at 
law,  from  the  tenants. 
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From  these  decrees  both  parties  appealed ;  and  in  support  of  the  original  appeal 
it  was  insisted  (T.  Powys,  S.  Haroourt),  that  Mrs.  Sheldon  had  na  sufficient  authority 
from  Katherine  Luttrell,  to  execute  the  assignment  and  release  of  the  separate 
maintenance;  and  that  this  deed  was  obtained  by  the  respondent  without  any 
valuable  or  equitable  consideration,  or  any  hazard  run  by  him  on  that  account :  for 
the  £200  per  ann.  to  Mrs.  Sheldon,  in  trust  for  Mrs.  Luttrell,  was  made  payablQ 
only  out  of  the  estate  charged  with  the  separate  maintenance,  and  even  tiiat,  no 
longer  than  while  the  respondent  should  enjoy  the  same;  and  no  more  than  £100 
was  paid  in  hand,  although  the  arrears  of  this  separate  maintenance,  then  due  from 
the  respondent,  amounted  to  above  £1200.  That  the  appellant  ought  to  have  been 
allowed  interest  for  the  sum  decreed,  and  also  the  costs  of  the  suit;  because  that  sum 
appeared  by  the  report  to  have  been  detained  for  several  years  before  filing  of  the 
bill.  And  that  the  appellant  ought  not  to  be  obliged  to  deliver  up  the  jointure-deeds, 
or  release  tiie  respondent  from  all  [162]  demands;  before  he  had  brought  in  the 
counterparts  of  the  leases,  and  the  appellant  had  recovered  the  arrears  of  rent 
remaining  due  from  the  tenants,  which  he  could  not  do  without  having  the  counter- 
parts of  those  leases. 

In  answer  to  this,  and  in  support  of  the  erost  appeal,  it  was  said  (S.  Dodd,  S. 
Cowper),  that  though  the  respondent  obtained  a  grant  from  the  crown  of  his  brother's 
forfeited  estates,  yet  the  act  of  rerwmption  vested  all  Irish  forfeitures  in  trustees, 
from  the  2d  of  November  1699 ;  before  which  time,  no  grantee  was,  by  a  clause  in  the 
act,  to  be  made  accountable ;  and  by  another  clause,  tihe  estates  of  article^men  were 
saved  to  them;  and  therefore,  Mrs.  Luttrell  claimed  both  her  jointures  before  the 
trustees,  and  the  same  were  decreed  to  her  accordingly.  That  Mrs.  Luttrell  im- 
powered  Mrs.  Sheldon,  by  letter  of  attorney,  to  execute  the  agreement,  respecting  the 
annuity  of  £200  for  her;  and  in  consequence  thereof,  that  annuity  had  been 
punctually  paid  to  Mrs.  Sheldon,  for  her  use,  as  it  became  due  That  upon  the 
respondent's  applying  to  the  parliament  of  England  for  his  estate,  Mrs.  Luttrell 
petitioned  to  have  a  saving  of  her  right;  and  a  clause  being  thereupon  offered, 
entitiing  her  to  the  arrears  from  her  husband's  death,  the  respondent  objected,  that 
being  a  grantee,  he  was  not  accountable  before  November  1699;  and  this  objection 
being  corroborated,  by  the  examination  of  the  Irish  trustees,  who  declared,  that 
they  had  adjudged  to  Mrs.  Luttrell  her  jointure  and  arrears,  only  from  the  2d  of 
November  1699,  when  the  act  of  rMumption  commenced;  the  clause  was  rejected, 
and  another  inserted,  to  entitle  her  to  her  jointures,  agreeable  to  the  adjudication, 
of  the  trustees.  But,  that  in  order  to  frustrate  the  effect  of  this  latter  clause,  the 
appellant,  who  was  register  to  the  trustees,  afterwards  obtained  from  them  a  certifi- 
cate, that  they  had  adjudged  to  Katherine,  her  jointure  and  arrears,  from  the  death 
of  Simon ;  and  therefore  it  was  insisted,  that  under  these  circumstances,  the  respon- 
dent was  only  liable  to  account  for  the  arrears  of  the  jointures,  from  the  2d  of 
November  1699;  that  the  appellant's  ingenuity  in  obtaining  the  certificate,  aftei? 
the  act  for  the  respondent's  relief  was  passed,  ought  not  to  prevail ;  and  that  the 
decree,  as  to  this  point,  ought  to  be  reversed. 

To  this  it  was  answered,  on  the  part  of  the  appellant,  that  the  rents  of  the) 
jointure-lands,  which  accrued  after  the  death  of  Simon  Luttrell,  were  no  part  of  hie 
forfeitures;  but  belonged  to  Katherine  during  her  life,  and  had  accordingly  been 
adjudged  to  her  by  the  trustees.  That  by  a  clause  in  thJe  act  for  the  sale  of  Irish 
forfeitures,  it  was  enacted,  that  estates  claimed,  and  allowed  by  the  trustee,  should 
not  afterwards  be  called  in  question,  by  any  person  deriving  under  the  crown  ;  that 
their  adjudication  to  Katherine  was  further  confirmed  by  a  clause  in  the  same  act, 
which  restored  the  respondent  to  the  forfeitures  granted  him  by  the  orown;  and 
that  the  clause  which  exempted  grantees  from  being  accountable,  extended  only  to 
the  rents  and  profits  of  the  [163]  forfeited  lands,  for  which  they  would  otherwisQ 
have  been  accountable  to  the  trustees ;  but  not  to  the  rents  of  any  lands  which  were 
claimed  by,  and  adjudged  to  other  persons. 

Accordingly,  after  hearing  counsel  on  tiiis  appeal,  it  was  obdbbbd  and  adjudobd, 
that  that  part  of  the  decree,  by  which  the  appellant's  bill  was  dismissed,  as  to  all 
arrears  of  the  separate  maintenance,  should  be  reversed ;  and  that  the  respondenlj 
should  account  to  the  appellant  for  all  the  arrears,  and  all  the  profits,  received  by 
him,  or  any  other  person  by  his  order,  or  for  his  use,  out  of  the  lands  and  premises 
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contained  in  the  deed  of  the  9th  of  May  1684,  and  thereby  settled  or  conveyed  ii^ 
trust,  for  the  sole  and  separate  maintenance  of  Eatherine  Luttrell,  tlie  appellant's 
late  wife,  by  Simon  Luttrell  her  former  husband ;  and  tliat  the  said  account  was  to 
be  taken  by  the  chief  remembrancer  of  the  court  of  Exchequer  in  Ireland,  who,  iU) 
taking  the  same,  was  to  make  the  respondent  all  just  allowances :  and  as  to  the  other 
matters  concerning  interest,  it  was  ordered,  that  the  appeal  should  be  dismissed,  and 
tlie  decree  afiG.rmed ;  but  without  prejudice  to  the  interest  which  was  or  might  b^ 
due  upon  the  stated  balance  of  £710  only;  and  that  the  said  remembrancer  should 
tax  the  appellant's  costs  in  the  court  of  Exchequer,  to  be  paid  by  the  respondent  to 
him :  and  that  the  erosi  appeal  should  be  dismissed ;  and  the  decree,  so  far  as  it  was 
not  now  reversed  or  altered,  was  afOrmed.     (Jour.  vol.  19.  p.  142.) 


Case  6. — Gbokge  Booth, — AppdUmt ;  Gbokge,  Eael  of  Wabkington, — 
Respondent  [29th  April  1714]. 

[MeVs  Dig.  vii.  704;  ix.  124.     Explained  Gibb*  v.  Guild,  1881,  8  Q.B.D. 
304.     See  Betjemann  v.  Betjemann,  1895,  64  L.  J.  Gh.  641.] 

A.  under  a  pretence  that  B.  was  instrumental  in  procuring  a  beneficial  mar- 
riage for  C.  obtains  a  bond  from  C.  to  B.  for  1000  guineas,  as  a  reward  for 
his  services.  The  bond  is  paid  when  due;  but  in  nine  years  afterwards  C. 
discovers  the  whole  to  be  a  gross  imposition  in  A.  and  that  he  received  all  the 
money.  On  a  bill  brought,  A.  was  decreed  to  repay  C.  the  whole  money, 
with  interest  and  costs.] 

**  DECBSEa  of  the  Court  of  Chancery  affirubd. 
Where  there  is  fraud,  and  such  fraud  is  concealed,  no  length  of  time  can 
bar.      See  Cottrel  v.  Purchase;  Forrest.  61 ;  and  past,  ca.  14.  S.P. — and  also 
ante,  case  1  of  this  title,  relative  to  marriage-brocage  agreements.** 

Viner,  vol.  13.  p.  542,  ca.  3. 

In  August  1701,  Mr.  John  Oldbury,  a  merchant  in  London,  died,  leaving  only 
two  daughters ;  namely,  Mary,  who  afterwards  married  the  respondent,  and  Dorothy, 
who  married  Francis  Herbert  Esq.  It  being  reported  that  Mr.  Oldbury  had  died 
worth  £100,000,  the  respondent,  on  the  6th  of  September  1701,  wrote  a  letter  from 
Dunham  in  Cheshire,  to  his  uncle  the  appellant,  who  was  then  in  London,  desiring 
him  to  make  some  inquiry  into  the  truth  of  this  report ;  this  the  appellant  accord- 
ingly did,  and  in  answer  informed  the  'respondent,  "  Uiat  the  [164]  ladies  fortunes 
vere  so  very  considerable,  that  nothing  must  be  wanting  to  obtain  them,  that  was  hon- 
ourable and  just;  that  to  obtain  either  of  them  in  marriage,  would  be  a  matter 
attended  with  very  great  diffietdtiea,  but  he  would  endeavour  to  get  over  them,  and 
thould  be  glad  to  be  instrumental  in  serving  his  nephew  in  a  matter  of  that  great 
eoneem,  to  make  the  head  of  his  family  considerable;  and  that  he  would  forthwith 
undertake  and  go  about  it." 

The  respondent,  apprehending  that  the  fortunes  of  these  ladies  were  at  least 
£40,000  each,  and  his  estate  being  incumbered  with  the  debts  of  his  father  to  more 
than  that  amount ;  wrote  another  letter  to  the  appellant,  on  the  10th  of  September 
1701,  saying,  that  if  the  ladies  fortunes  were  so  considerable  as  was  represented,  he 
should  think  no  trouble  or  expence  ill  employed  to  obtain  one  of  them.  To  tiiis 
letter,  the  appellant,  on  the  7th  of  October,  following,  returned  an  answer,  and  there- 
in expressed  himself  as  follows :  "  My  Lord,  I  believe  you  wiQ  not  be  less  surprised 
than  I  was,  to  find  that  the  ladies  will  not  be  worth  above  £2,4,000  each. — Now, 
my  lord,  I  must  acquaint  you,  that  having  had  a  meeting  with  a  person,  deputed 
by  those  that  can  bring  this  matter  about,  they  first  insisted  to  have  2000  guineas 
deposited  in  a  third  hand,  when  the  match  should  be  concluded,  to  be  paid  in  a 
month;  but  with  much  arguing,  it  was  concluded,  that  1000  guineas  should  be 
paid  in  a  month  after  such  marriage;  and  in  lieu  of  depositing  money,  I  have  put 
isto  their  hands,  the  security  I  have  from  my  Lord  Radnor,  of  my  wife's  portion : 
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I  deeire  your  lordship  will  send  me  your  answer  by  the  nest  post,  what  your  thoughts 
are  upon  the  whole  matter,  for  there  will  not  allow  of  any  delay,  there  being  so 
many  offers  made  to  t^em. — I  will  use  ao  argument  for  or  against." 

The  respondent  being  able  to  make  a  settlement  fully  adequate  to  the  fortune 
mentioned  in  this  last  letter,  he  considered  the  appellant's  agreeing  to  give  so  large 
a  gratuity,  as  rather  rasK  and  imprudent:  believing  him,  however,  to  be  just  and 
sincere  in  what  he  had  done,  the  respondent  signified  his  approbation  thereof,  and 
promised  to  be  punctual  in  paying  the  money,  by  two  several  letters  of  the  1 1th  and 
13th  of  the  same  month. 

A  treaty  was  soon  afterwards  opened  by  the  appellant,  on  b^alf  of  the  respond- 
ent, with  Doctor  Castle,  the  uncle  and  guardian  of  the  young  ladies;  in  consequence 
of  which,  a  match  was  agreed  upon  between  the  respondent  and  Mary,  the  eldest  of 
them;  and  on  the  9tk  of  April  1702,  the  marriage  was  had,  a  suitable  settlement 
having  been  previously  made. 

Soon  after  the  marriage,  the  appellant  informed  the  respondent,  that  the  speedy 
payment  of  the  1000  guineas  was  much  pressed  for ;  but  that  to  make  the  parties 
easy,  he  had  entered  into  a  bond  to  one  James  Isaackson,  bearing  date  the  19th  of 
May  1702,  in  the  penalty  of  £2150,  conditioned  for  the  payment  of  £1075  on  the 
29th  of  September  then  next;  and  therefore  pro-[166]-po8ed,  that  the  appellant 
should  give  him  a  counter-bond  of  the  same  tenor  and  date,  by  way  of  indemnity, 
which  was  accordingly  done. 

On  the  14th  of  January  following,  the  respondent  paid  the  appellant  the  sum 
of  £1050  together  with  £15  more,  which  he  said  was  required  for  interest;  he  also 
made  a  present  of  £200  to  the  appellant's  son,  as  an  acknowledgment  of  the  favours 
supposed  to  be  done  by  tiis  father,  who  had  refused  any  gratification,  professing 
that  what  he  did,  was  purely  out  of  friendship,  and  not  for  reward. 

About  nine  years  after  this  transaction,  die  respondent  discovered  the  whole  of 
it  to  be  a  gross  fallacy  and  imposition  ;  that  Doctor  Castle  was  the  only  person  with 
whom  the  appellant  treated  for  the  match ;  but  that  he  had  never  received  a  single 
shilling  of  the  money  paid  upon  the  bond.  The  respondent  therefore,  in  Hilary 
term  1711,  exhibited  his  bill  in  the  court  of  Chancery  against  the  appellant,  in 
order  to  recover  back  the  1000  guineas  and  £15  with  interest. 

To  this  bill,  the  defendant  pleaded  the  statute  of  limitations ;  and  by  his  answer 
it  appeared,  that  he  had  deposited  the  Earl  of  Radnor's  security  with  one  Samuel 
Jackson,  had  given  his  bond  to  James  Isaackson,  and  had  paid  the  money  to  one 
Towers ;  but  as  to  who  these  people  were,  or  where,  or  in  what  capacity  they  lived, 
no  satisfactory  account  waj  given. 

On  the  6th  of  March  1712,  the  plea  was  argued :  when  the  benefit  of  it  was  saved 
to  the  hearing.  And  the  cause  being  at  issue,  the  plaintiff  proved  by  divers  wit- 
nesses, that  Doctor  Castle  was  the  uncle  and  sole  guardian  of  the  young  ladies,  and 
the  person  who  had  the  sole  disposal  both  of  their  persons  and  fortunes :  that  he  was 
the  only  person  with  whom  tlie  defendant  treated  for  the  marriage,  and  to  whom  he 
had  written  many  letters  on  that  subject,  which  were  produced  and  verified :  that 
the  ladies  were  never  out  of  the  company  of  the  doctor  and  his  wife,  and  two  other 
gentlewomen,  who  were  their  constant  companions  both  at  home  and  abroad :  that 
no  person  was  ever  deputed  to  treat  with  the  defendant  for  the  match,  nor  one 
penny  ever  asked  or  receiv«d  as  a  gratuity  for  effectuating  it:  and  that  Isaackson, 
Jackson,  or  Towers,  were  never  known,  seen,  or  heard  of. — The  defendant  entered 
into  no  evidence  to  support  the  case  made  by  his  answer. 

On  the  22d  of  June  1713,  the  cause  was  heard  before  the  Lord  Chancellor  Har- 
court ;  who  declared,  "  that  he  was  far  from  being  satisfied,  that  there  ever  was  any 
such  agreement  as  in  the  answer,  touching  the  payment  of  the  1000  guineas ;  or  that 
there  were  any  such  persons  as  Isaackson,  Jackson,  or  Towers,  or  that  they  had  any 
power  to  influence  the  match,  or  were  ever  represented  to  have  such  power,  or  that 
any  money  was  paid  by  the  defendant  on  the  bond  pretended  to  have  been  entered 
into  by  him ;  but  that  uie  same  appeared  to  have  been  set  up  on  a  fraudulent  ac- 
count, and  upon  a  misrepresentation  [166]  of  the  defendant,  and  was  not  really 
executed  by  him  ;  and  that  therefore,  the  plea  of  the  statute  of  limitations  ought  not 
to  avail  him  any  thing."  But  in  regard  to  the  length  of  time  since  the  bond  was 
pretended  to  be  entered  into,  it  was  referred  to  a  master  to  see  whether  any  such 
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bond  was  executed,  and  to  whom  the  same  was  delivered  after  the  execution  thereof ; 
and  whether  there  were  then  any  such  persons  as  Isaackson  and  Towers,  and  where 
they  then  lived,  or  were  yet  living ;  and  whether  any  and  what  money  was  really  and 
bond  fide  paid,  and  when,  where,  to  whom,  and  in  whose  presence,  upon  the  said 
bond :  and  after  the  master's  report,  such  further  order  should  be  made,  as  should 
be  just 

The  defendant  examined  one  Philip  Oddy,  before  the  master,  to  prove  the  exe- 
cution of  the  bond ;  who  confessed,  that  he  wrote  his  name  as  a  witness,  and  believed 
that  it  was  executed ;  but  said  he  was  an  utter  stranger  to  all  the  parties,  and  being 
accidentally  present,  was  desired  to  be  a  witness. 

The  master,  by  his  report  of  the  5th  of  February  1713,  after  stating  this 
evidence,  certified,  that  it  did  not  appear  to  him,  to  whom  the  bond  was  delivered, 
or  by  whom  it  was  taken  away  after  the  execution  thereof ;  or  that  there  were  any 
Buch  persons  as  Isaackson  and  Towers  at  the  time  of  entering  into  the  bond,  or 
whether  they  were  then  living,  or  where  they  lived  ;  or  that  any  money  was  really 
and  bond  fide  paid  to  any  person  whatsoever,  upon  the  said  bond. 

On  the  16th  of  March  following,  the  cause  was  heard  upon  this  report;  when  the 
court  declared,  that  it  fully  appeared  by  the  master's  report,  that  there  never  was 
any  real  transaction  between  the  defendant  and  Isaackson  and  Towers ;  and  that  the 
payment  of  the  1000  guineas  and  £15  was  a  mere  fiction  and  fraud  in  the 
defendant;  and  therefore  decreed,  that  he  should  pay  to  the  plaintiff  the  said  1000 
guineas  and  £16  with  interest  from  the  time  of  filing  the  plaintiff's  bill,  and  the 
costs  of  the  suit. 

From  both  these  decrees,  and  also  from  tiie  order  of  the  6th  of  March  1712,  the 
defendant  appealed ;  and  on  his  behalf  it  was  insisted  (£.  Northey,  S.  Mead),  that 
the  statute  of  limitations  extends  as  well  to  proceedings  in  equity  as  at  law,  and 
that  the  respondent's  bill,  being  in  the  nature  of  an  action  upon  the  case,  for 
monies  supposed  to  have  been  had  and  received  to  the  respondent's  use,  above  nine 
years  before  the  bill  exhibited,  witlilfout  so  much  as  a  pretence  of  any  claim  or 
demand  in  all  that  time,  nor  any  thing  surmised  in  excuse  of  this  neglect;  there  was 
no  just  reason  for  over-ruling  the  appellant's  plea,  or  depriving  him  of  the  benefit 
of  the  statute.  That  upon  ^e  circumstances  of  the  case,  it  was  neither  just  or 
reasonable,  after  so  long  an  acquiescence,  and  at  such  a  distance  of  time,  to  require 
of  the  appellant  any  other  evidence  or  proof  of  payment,  than  his  own  oath,  and  the 
delivering  up  the  bond.  And  the  rather,  because  the  transaction  was  of  a  secret 
nature,  and  requisite  to  be  kept  [1673  so,  for  the  honour  of  the  respondent's  family ; 
for  which  reason,  the  appellant  kept  no  notes  or  memorandums  of  it,  and  it  was  by 
meer  accident  that  he  found,  amongst  loose  and  disregarded  papers,  some  few  of 
the  respondent's  letters,  which  were  proved  in  the  cause. 

On  the  other  side  it  was  only  said  (J.  Jekyll,  T.  Lutwyche),  that  the  order  and 
decrees  appealed  from  were  just,  and  grounded  upon  the  rules  of  equity  and  good 
conscience ;  and  that  therefore  the  appeal  ought  to  be  dismissed  with  costs. 

After  hearing  counsel  on  this  appeal,  on  the  28th  of  April  1714,  it  was  obdbrbd, 
that  on  the  morrow  at  12  o'clock,  the  house  would  hear  one  counsel  of  a  side,  to  the 
following  points :  "  First,  Whether,  supposing  such  a  fraud  to  have  been  committed, 
as  charged  by  the  plaintiff's  bill,  an  action  at  law  might  have  been  maintained,  and 
the  plaintiff  thereby  repaired  in  damages,  for  what  he  had  suffered  by  reason  of 
the  fraud?  Secondly,  Supposing  such  an  action  might  have  been  maintained  at 
law,  at  what  time  the  cause  of  action  accrued?  Thirdly,  Supposing  the  fraud  not 
to  have  been  discovered,  till  six  years  after  the  cause  of  action  a£|crued,  whether  a 
court  of  equity  be  barred  from  giving  relief  in  such  case,  on  a  bill  to  be  commenced 
after  the  six  years?"  And  it  was  further  ordered,  that  all  the  judges  should  attend 
the  house,  on  the  morrow  at  12  o'clock.     (Jour.  vol.  19.  p.  669.) 

Accordingly,  on  the  next  day,  after  hearing  one  counsel  of  a  side,  as  to  the 
above  points,  and  also  the  judges,  and  upon  due  consideration  of  what  .was  offered, 
it  was  oBDERBD  and  adjudobd,  tixai,  the  appeal  should  be  dismissed,  and  the  order  and 
decrees  therein  complained  of,  affirmed.    (Jour,  vol.  19.  p.  670.) 
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Case  7. — Jeremiah  Beownb, — Appellant ;  Thomas  Mitton, — Respondent 

[23d  June  1714]. 

[Mew's  Dig.  vii.  20.] 

[J.  S.  and  W.  his  eldest  son,  join  in  a  mortgage  for  £100  and  interest,  and  after 
payment  it  was  declared,  that  the  premises  should  be  to  the  use  of  J.  S.  for 
life ;  remainder  to  W.  and  the  heirs  of  his  body ;  remainder  over.  B.  takes 
an  assignment  of  this  mortgage,  and  afterwards  prevails  on  J.  S.  to  sdl  him 
part  of  the  premises,  and  levy  a  fina  This  sale  is  a  fraud  upon  W.  and  was 
accordingly  set  aside.] 

Dbcbbbs  of  the  Court  of  Chancery  affirukd. 

John  Mitton  was  seised  in  fee  of  a  messuage,  tan-house,  and  lands,  in  Ciunton 
in  the  county  of  Salop;  and,  by  articles  dated  the  14th  of  April  1687,  previous  to 
the  marriage  of  his  son  William,  witii  Alice  Bolton,  in  consideration  of  the  intended 
marriage,  and  of  £170  the  portion  of  Alice,  he  covenanted  to  settle  the  said  premises 
to  the  following  uses;  viz.  one  moiety  to  the  use  of  William  and  Alice,  for  their 
lives,  and  the  life  of  the  survivor  [168]  of  tiiem ;  and  after  the  death  of  the  survivor, 
to  the  use  of  the  heirs  of  their  two  bodies;  and  the  other  moiety,  to  the  use  of  tiie 
said  William,  for  life;  with  remainder  to  the  use  of  the  heirs  of  die  bodies  of 
William  and  Alice. 

By  indentures  of  lease  and  release,  dated  the  16th  and  16th'  of  tixe  same  month, 
John  Mitton  conveyed  the  premises  to  the  uses  of  the  articles ;  save  only,  that  I7 
some  mistake  in  the  wording  of  this  settlement,  Alice  was  made  only  a  bare  tenant 
for  life,  in  the  moiety  limited  to  her,  instead  of  being  &  joint-tanant  in  tail  of  sudi 
moiety,  as  by  the  articles  wats  stipulated. 

By  other  indentures  of  lease  and  release,  dated  the  7th  and  8th  of  November 
1695,  John  Mitton  and  William  his  son,  mortgaged  the  lands  so  settled  to  one 
Jeremiah  Bright,  for  securing  the  payment  of  £100  and  interest;  but  after  payment 
thereof,  it  was  declared,  that  the  said  mortgaged  premises  should  be  to  tlie  use  of 
the  said  William  Mitton,  for  his  life;  remainder  to  John,  his  eldest  son,  and  the 
heirs  of  his  body ;  remainder  to  Thomas,  his  second  son  (the  respondent),  and  IJie 
heirs  of  his  body,  with  other  remainders  over. 

Alice,  the  wife  of  William  Mitton,  never  joined  in  this  mortgage;  and  in  Novem- 
ber 1698,  Bright,  the  mortgagee,  assigned  all  his  estate  and  interest  to  one  Evans, 
in  trust  for  one  Thomas  Browne;  which  assignment  recited  the  mortgage,  and  was 
drawn  and  prepared  by  the  appellant. 

William  Mitton  becoming  soon  afterwards  distressed  in  his  circumstances,  was 
prevailed  upon  by  the  appellant,  in  consideration  of  £100  to  sell  him  several  parcels 
-of  the  settled  lands,  of  about  £11  per  ann.  which  lay  contiguous  to  his  own  estate; 
and  in  October  1699,  the  same  were  conveyed  to  him  accordingly :  but,  as  these  lands 
were  part  of  the  premises  comprised  in  Bright's  mortgage,  the  appellant,  in  order 
to  fortify  his  title,  took  an  assignment  of  that  mortgage  from  Evans  and  Browne, 
by  indentures  of  lease  and  release,  dated  the  1st  and  2d  of  November  following,  in 
consideration  of  £123. 

At  the  time  of  executing  the  mortgage  to  Bright,  William  Mitton  levied  a  fine 
of  the  premises ;  and  he  was  afterwards  prevailed  on  to  levy  another  fine  thereof,  to 
corroborate  the  appellant's  purchase ;  but  Alice,  the  wife,  was  no  party  to  either  of 
these  fines. 

In  1708,  William  Mitton  died,  leaving  Alice  his  widow,  with  five  sons  and  two 
daughters;  and  soon  afterwards  the  widow,  together  with  John,  her  eldest  son, 
«xhibited  ^eir  bill  in  Chancery  against  the  app^ant,  in  order  to  set  aside  the  said 
■conveyance  of  October  1699,  as  having  been  fraudulently  obtained ;  and,  that  they 
might  enjoy  the  estate  according  to  the  marriage-articles. 

The  appellant  thereupon  exhibited  his  cross  bill,  to  foreclose  the  equity  of  re- 
demption of  the  mortgaged  premises;  to  have  his  purchase  of  part  thereof  con- 
firmed ;  and  to  compel  the  widow  to  [169]  come  to  a  division  of  the  lands,  in  respect 
of  the  moiety  which  she  was  entitled  to  for  her  life. 
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On  the  13th  of  November  1711,  these  cauBee  were  heard  at  the  Rolls;  when  his 
honour  declared,  that  the  settlement  or  limitation  of  the  equitj  of  redemption  of  the 
lands  in  Bright's  mortgage,  was  not  voluntary,  but  founded  on  the  marriage 
articles ;  and  that  the  plaintifi  John  ought  to  be  admitted  to  a  redemption  of  the 
lands  contained  in  that  mortgage,  on  payment  of  what  the  defendant  had  really 
and  bond  fide  paid  on  taking  the  assignment  thereof,  with  interest  for  the  same, 
after  discounting  the  profits  of  the  lands ;  and  therefore  it  was  depreed,  thati  the 
defendant  should  account  for  what  profits  he  had  received  out  of  tiie  lands  in  the 
said  mortgage;  and,  upon  the  plaintiff  John's  paying  what  the  master  should  state 
to  be  due  to  the  defendant  on  account  of  the  said  mortgage,  he  should  re^ionvey  the 
mortgaged  premises  to  the  plaintiff  John ;  and  tiie  master  was  directed  to  inspect 
the  defendant's  purchase  deeds,  and  to  examine  and  certify  what  lands  were  com- 
prised therein ;  and  also  what  money  the  defendant  really  paid  or  advanced  to  or 
for  the  said  William  Mitton,  the  plaintiff's  father ;  and  upon  the  master's  report,  such 
further  order  should  be  made  touching  the  defendant's  said  purchase,  as  should  be 
just. 

'Hie  defendant,  being  dissatisfied  with  this  decree,  applied  for,  and  obtained  a 
re-hearing  before  the  Lord  Keeper  Harcourt,  on  the  18th  of  May  1712;  when  it 
being  admitted,  that  the  whole  estate  was  comprised  in  the  mortgage  made  to 
Bright,  it  was  ordered,  that  only  so  much  a«  the  defendant  paid  on  taking  the  assign- 
ment of  Brighfs  mortgage,  was  to  be  re-paid  with  interest;  and  that  so  much  of  the 
decree  as  directed  the  master  to  look  into  the  defendant's  purchase  deeds,  and  to 
certify  what  lands  were  comprised  therein,  and  whether  all  or  any,  and  what  part 
of  tlte  lands  contained  in  Bright's  mortgage,  were  comprised  in  the  defendant's 
purchase  deeds,  and  also  to  examine  and  certify,  what  money  the  defendant  paid  to, 
or  advanced  for  the  plaintiff's  father,  should  be  discharged:  and  that  the  defend- 
ant's cross  biU,  touching  those  matters,  should  be  dismissed ;  but  his  lordship  did 
not  think  fit  to  give  costs  to  eitiier  party,  in  either  of  the  causes. 

Before  this  decree  was  drawn  up,  the  plaintiff  John  Mitton  died ;  whereupon  the 
present  respondent  Thomas  became  entitled  to  the  mortgaged  premises;  and 
having  accordingly  revived  the  suit,  wiM  proceeding  to  carry  the  decree  into 
execution. 

But  the  defendant  thought  proper  to  appeal  from  both  decrees;  insisting  (J. 
Pratt,  N.  Lechmere),  that  the  limitation  in  Bright's  mortgage,  on  which  they  were 
founded,  and  to  which  Alice  the  wife  was  no  party,  was  voluntary ;  it  being  entirely 
in  the  power  of  William  Mitton  to  create  such  limitation  or  not,  and  no  consider- 
ation was  mentioned  in  that  deed,  to  raise  such  uses  or  limitation.  That  by  the 
decrees,  the  limitation  was  declared  to  be  founded  on  the  marriage{170]-articlee ; 
whereas  the  settlement  itself  was  executed  before  the  marriage,  in  pursuance  of, 
and  by  all  the  parties  to  the  articles;  and  the  fines  afterwards  levied  by  William 
Mitton,  barred  the  intail,  as  well  in  the  settlement  as  in  the  articles.  And  that 
the  appellant  being  in  possession  by  virtue  of  his  purchase,  the  mortgage  being  only 
assigned  to  protect  the  purchase,  ought  not  to  have  been  decreed  to  account  for  the 
profits  of  the  purchatsed  lands,  received  in  William  Mitbon's  lifetime ;  for  he  being, 
by  the  limitation  in  Bright's  mortgage,  tenant  for  life,  had  power  to  dispose  of  the 
profits  as  he  pleased,  during  the  continuance  of  that  estate. 

On  the  other  side  it  was  contended  (J.  Jekyll,  S.  Mead),  that  the  limitations  of 
the  equity  of  redemption  in  Brighfs  mortgage,  being  founded  upon,  and  consonant 
to  the  marriage-articles,  were  not  voluntary ;  and  that  the  appellant  having  notice 
of  those  articles,  by  taking  an  assignment  of  that  mortiga^e,  and  a  full  knowledge 
of  the  settlement,  Uie  lands  therein  comprised  ought  not  to  be  subject  to  any  other 
of  his  claims,  but  the  mortgage  That  his  pretended  purchase,  being  founded  in 
fraud,  ought  not  to  subsist ;  and  that  having  got  into  possession  of  the  estate 
in  a  very  unfair  manner,  he  ought  not  to  avail  himself  thereof  to  the  respondent's 
prejudice,  who  was  a  purchaser  for  a  valuable  consideration. 

Accordingly,  after  hearing  counsel  on  this  appeal,  it  was  ordbrbd  and  adjodobd, 
that  the  same  should  be  dismissed,  and  the  decree  and  confirmation  thereof,  therein 
complained  of,  afiElrmed.    (Jour.  vol.  19.  p.  724.) 
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Case  8. — Michael  Webbeb, — Appellant ;  Richard  Fabhsb, — Respondent, 

[2l8t  January  1718]. 

[Mew'e  Dig.  vii.  705;  xiv.  1747.] 

[A.  made  an  absolute  conveyanoe  of  lands  to  B.  and  his  heirs,  in  consideration 
of  £1500  which,  was  at  that  time  the  full  value;  but  on  the  next  day  B. 
executed  a  defeazance,  declaring,  that  if  A.  or  hia  hjeira,  dbould  within  16 
years  pay  B.  the  £1500  the  conveyance  should  be  void.  B.  entered  and 
enjoyed  the  lands;  and  about  three  years  afterwards  made  a  settlemeiit 
thereof  upon  his  marriage;  and  to  which  settlement  A.  was  privy,  but  took 
no  notice  of  the  defeazance,  or  ever  attempted  to  refute  the  general  opini<m 
that  B.  was  the  sole  and  absolute  owner  of  the  lands.  After  B.'s  death,  A 
set  up  by  the  defeazance,  and  filed  a  bill  to  redeem;  to  which  the  son  and 
heir  of  B.  pleaded  the  purchase  deeds  and  marriage  settlement  of  his 
father.  Held,  that  the  intent  of  the  conveyance  being  to  enable  B.  to  obtain 
a  marriage,  and  a  considerable  portion,  such  intention  was  fraudulent ;  and 
therefore  a  perpetual  injunction  was  awarded  against  A.  to  stop  all  further 
proceedings  under  the  defeazance.]^ 

**  Dbcrbb  of  the  Court  of  Chancery  in  Irdand,  for  a  perpetual  in- 
junction, AFFiBUBD :  eight  Lords  against  seven.  Cowper  and  Haroourt 
against  the  decree ;  Parker  for  it.     13  Vin.  525.  H.  c.  3. 

From  the  statement  in  13  Yin. :  2  Eq.  Ca.  Ab.  and  Treatise  of  Equity, 
the  point  determined  seems  more  aiccurately  as  follows : 

"If  A.  make  an  absolute  conveyance  to  B.  for  £1500  and  B.  executes  a 
defeazance  up<Mi  payment  of  the  £1500  within  16  years;  and  B.  on  his  mar- 
[171]-riage  settles  this  as  an  absolute  eatete  on  his  wife,  and  the  issue  of 
that  marriage ;  there  being  proof  that  A.  made  the  conveyance  to  enaUe  B. 
to  get  a  fortune,  though  another  lady,  and  not  the  wife  he  really  married; 
yet  A.  shall  be  bound,  as  parHeept  criminig,  notwithstanding  that  the  wife's 
father  had  notice  of  the  defeazance  before  the  settlement  made." 

To  the  principle  of  this  case  may  be  referred  the  several  cases  in  which 
Courts  of  Equity  have  held  the  party,  colluding  in  a  misrepresentation, 
barred  from  disturbing  the  claims  of  such  persons  as  the  law  considers 
purchasors  for  valuable  consideration. 

If  a  man,  by  the  suppression  of  the  truth,  or  by  the  suggestion  of  a 
falsehood,  be  the  cause  of  prejudice  to  another,  who  had  a  right  to  a  full 
and  correct  representation  of  the  fact,  it  is  agreeable  to  the  dictates  of  good 
conscience  that  his  claim  should  be  postponed  to  that  of  the  person  whose 
confidence  was  induced  by  Ixis  representation:  but  where  the  party  to 
whom  the  fraud  is  imputed,  was  not  conusant  of  the  treaty  in  which  the 
fraud  was  practised,  nor  in  any  manner,  nor  for  any  fraudulent  purpoBe^ 
confederating  with  the  party  practising  the  fraud,  the  rule  does  not  apply. 
—See  Treat  of  Eq.  c.  3.  §  4 ;  and  c.  4.  §  11. 

So,  at  law,  a  false  affirmation  made  by  A.  to  defraud  B.  whereby  B.  re- 
ceives damage,  is  the  ground  of  an  action  on  the  case  in  the  nature  of  deceit. 
And  in  such  action  it  is  not  necessary  that  A.  should  be  benefited  by  the 
deceit,  or  that  he  should  collude  with  the  person  who  is.  Pasley  v.  Free- 
man, 3  Term  Rep.  51 ;  where  the  question  is  fully  and  abiy  investigated. 
See  also  poet,  ca.  15.** 

Viner,  vd.  13.  p.  525.  ca.  3 :   2  Eq.  Ca.  Ab.  481.  ca.  15. 

The  appellant  being  seised  in  fee  of  the  lands  of  Curraghconway,  in  the 
liberties  of  the  city  of  Cork,  in  Irdand,  by  indentures  of  lease  and  relecwe,  dated 
the  3lBt  of  October,  and  Ist  of  November  1698,  conveyed  the  same  absolutely  to 
Jasper  Farmer,  the  respondent's  father,  and  his  heirs,  in  consideration  of  £1500 
which  was  at  that  time  the  full  value  thereof;  and  by  the  release,  the  appellant 
entered  into  all  the  covenants  which  are  usual  upon  the  absolute  sale  of  lands. 

But  by  a  deed  of  defeazance,  dated  the  2d  of  the  said  month  of  November, 
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and  executed  by  the  said  Jasper  Farmer,  it  was  declared,  that  if  the  appellant, 
or  hia  heirs,  should  within  sixteen  years,  from  the  Ist  of  May  1699,  pay  unto  ihe 
said  Jasper  Farmer,  his  heirs,  executors,  or  administrators,  the  said  sum  of  £1500 
the  said  conveyance  should  be  void.  And  it  was  thereby  agreed,  that  the  said 
Jasper  was  to  hold  the  said  lands,  without  giving  any  account  for  the  profits; 
but  that  for  every  sum  which  the  appellant  should  pay  him  within  the  said 
sixteen  years,  (no  one  sum  being  less  tiian  £200)  the  appellant  should  have  interest 
for  the  same,  at  the  rate  of  £7  per  cent  per  ann.  in  regard  the  said  Jasper  had 
the  profits  of  the  lands. 

Jasper  Farmer,  being  in  the  actual  possession  and  the  reputed  owner  of  this 
estate,  entered  into  a  treaty  of  marriage  with  Elizabeth,  the  daughter  of  George 
Rogers  Esq.  and,  by  indentures  of  lease  and  release,  dated  the  8th  and  9th  of 
Juty  1701,  in  consideration  of  tiie  intended  marriage,  and  of  £1000  marriage- 
portion,  the  said  lands  of  Curraghconway  were  (among  others)  settled  to  the  use 
of  the  said  Jasper  for  life,  lemainder  to  the  first  and  other  sons  of  the  marriage, 
successively  in  tail  male;  subject  to  a  rentrdiarge  of  £200  per  ann.  to  the  said 
Elizabeth  for  life  for  her  jointure,  with  other  muaindere  over.  And  by  this 
settlement,  the  said  Jasper  covenanted,  that  he  was  seised  of  an  absolute  estate  in 
[172]  the  premises  in  fee-simple,  without  any  condition  or  power  of  revocation 
whatsoever;  and  that  he  had  good  right  and  full  power  to  convey  the  same,  to 
the  uses  of  the  said  settlement. 

l^e  marriage  was  soon  afterwards  had,  and  the  appellant,  who  lived  near  the 
said  city  of  Ck>rk,  and  was  uncle  to  the  said  Jasper  Farmer,  wae  privy  to  it;  but 
it  does  not  appear,  that  he  took  the  least  notice  of  the  above  deed  of  defeazance, 
or  ever  attempted  to  refute  the  general  opinion,  that  Jasper  was  tibe  sole  and 
absolute  owner  of  the  said  lands,  so  long  as  he  afterwards  lived. 

In  1707,  the  said  Jasper  Farmer,  having  survived  the  said  Elizabeth  his  wife, 
died;  leaving  the  respondent  his  eldest  son  and  heir,  an  infant  of  about  nine 
years  old ;  who  thereupon  became  entitled  to  the  lands  in  question,  under  the  said 
settlement;  and  accordingly,'  by  his  guardians,  continued  in  the  quiet  enjoyment 
thereof  for  several  years  afterwards. 

But  at  length,  under  colour  of  tlie  said  defeasance,  the  appellant,  in  the  year 
1713,  exhibited  his  bill  in  the  court  of  Chancery  in  Ireland  against  the  respondent; 
praying  a  redemption  of  the  lands,  and  an  account  of  the  profits,  from  the  date 
(tf  die  pretended  mortgage. 

To  this  bill,  the  respondent  pleaded  his  father's  purchasedeeds  and  marriage- 
settlement,  in  bar;  and  this  plea,  on  argument,  being  allowed  with  coeta,  the 
app^ant  did  not  think  proper  to  proceed  any  farther  in  that  suit. 

But  the  appellant  having  in  Hilary  term  1714,  brought  an  ejectment  for  these 
lands;  the  respondent  thereupon  filed  his  biU  in  the  said  court  of  Chancery 
against  the  appellant,  for  a  discovery  of  this  pretended  defeazanoe. 

In  Easter  term  1715,  the  ejectment  was  tried,  and  the  appellant  non-suited; 
whereupon  he  immediately  brought  another  ejectment,  which  occasioned  the 
respondent  to  exhibit  a  second  bill  tot  relief;  but,  before  this  cause  txiuld  be 
brought  to  a  hearing,  the  appellant  proceeded  to  trial  in  his  said  second  ejectment, 
and  obtained  a  verdict. 

This,  and  the  discovery  of  new  matter,  produced  a  supplemental  bill  on  the 
part  of  the  respondent;  charging,  that  if  such  a  defeazance  was  perfected  by  the 
said  Jasper  Farmer,  yet  the  oonv^ance  made  to  him  by  the  appellant  was  in- 
tended to  enable  him  to  make  a  settlement  on  his  marriage  with  'Uie  respondenf  s 
mother,  or  some  otlier  woman ;  and  that  therefore  such  intention  was  fraudulent. 

On  the  16th  of  February  1716,  this  cause  was  heard ;  when  the  court  was 
pleaded  to  decree  a  perpetual  injunction  against  the  appellant,  to  stop  all  further 
proceedings  at  law  against  the  respondent,  or  any  deriving  under  him,  for  or 
concerning  the  said  lands  of  Curraghconway;  and  that  the  respondent  might 
make  up  and  inr(d  the  said  decree  with  costs. 

From  this  decree  the  present  appeal  was  brought;  and  on  behalf  of  the  appel- 
lant, it  was  said  (C.  Phipps,  R.  Raymond)  to  be  fully  proved  in  the  cause,  [173] 
that' George  Rogers,  the  respondent's  grandfather,  had  notice  of  the  defeazance 
about  the  time  it  was  executed,  and  long  bef(M«  his  daughter's  marriage  with 
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the  said  Jasper  Farmer ;  and  whatorer  design  the  aaid  Jasper  might  have,  in  cue 
he  had  married  any  other  woman  (which  t^e  appellant  was  not  privy  to),  yet  no 
deoeit,  even  by  Jasper,  was  imposed  upon  the  respondent's  mother,  or  her  friends; 
because  the  said  defeasance  was  not  concealed  from  them,  but  they  knew,  before 
the  marriage,  that  Jasper's  interest  in  the  lands,  was  only  that  of  a  mortgagee. 
That  it  was  of  the  last  consequence,  if  mens  inheritances  should  be  endang^wi 
by  pretended  discourses,  casually  happening  at  a  tavern,  as  in  the  present  caie; 
which  were  easily  mistaken,  and  more  easily  misrepresented ;  and,  if  such  sort  of 
proof  should  be  admitted,  the  statute  to  prevent  frauds  and  perjuries  would  be 
of  little  use.  And  therefore  it  was  hoped,  that  the  decree  would  be  reversed,  or 
the  appellant  otherwise  relieved. 

On  the  other  side  it  was  said  (T.  Lutwyche,  S.  Cowper),  that  upon  hearing  of 
the  cause,  it  appeared  to  the  courts  as  well  from  a  sight  of  the  deeds,  as  by  the  proofs, 
that  the  deeds  so  made  by  the  appellant  to  the  said  Jasper  Farmer,  were,  and 
imported  to  be,  an  absolute  sale  or  oonveyance  of  the  lands,  with  audx  covenants 
as  are  usual  between  buyer  and  seller ;  and  that  the  consideration  given,  was  then 
the  full  value  of  the  lands  to  be  sold :  that  the  said  Jasper,  immediatriy  after  the 
perfection  of  the  deeds,  entered  upon  the  said  lands,  and  all  along  enjoyed  the 
same  during  his  life,  as  the  absolute  owner  thereof,  without  any  claim  or  mentimi 
made  of  any  right  of  redemption  in  the  appellant :  that  theee  lands  were  settled 
by  Jasper,  on  his  said  marriage,  for  valuable  consideration;  and,  that  after  his 
death,  the  same  were  enjoyed  as  the  absolute  estate  of  the  respondent,  during  the 
life  of  his  said  grandfather  George  Rogers.      That  it  also  appeared  to  the  court, 
that  the  appellant  had  sworn  in  his  answer,  that  the  said  pretended  defeazanoe 
was  dated  the  2d  day  of  the  said  month  of  November  1698,  which  was  the  day 
after  the  date  of  the  said  deed  of  purchase ;  and  that  the  appdllant,  some  time 
after  he  first  claimed  the  benefit  of  this  defeaeance,  had  confessed,  in  the  preeenoe 
of  several  credible  persons,  that  his  intent  in  making  the  said  deed  of  release 
absolute,  leaving  out  the  condition  of  redemption  in  the  samei,  was  to  enable  the 
■aid  Jasper  to  obtain  a  marriage  and  a  consideraUe  portion,  on  a  aettlemeut  to 
be  made  by  him  of  the  said  lands ;  and,  that  when  the  said  deed  of  release  should 
happen  to  be  shewn  or  produced,  it  might  thereby  appear,  that  the  said  Jasper 
Farmer  had  an  absolute  estate  in  the  premises,  and  might  settle  the  same  <mi  such 
his  marriaga     IThat  it  likewise  appeared  to  the  court,  but  was  never  observed  till 
the  hearing,  that  one  of  the  witnesses  to  this  pretended  deed  of  defeazanoe  (l<mg 
since  dead)  was  a  marksman ;  whereas,  the  name  of  the  same  witness  to  the  pur- 
chase-deed, was  written  very  legibly  and  at  length,  without  any  mark.     But  the 
court  declared,  that  supposing  such  defeasance  had  been  really  executed,  yet  the 
contriving  the  deeds  of  lease  and  release  [174]  in  manner  aforesaid,  w«s  done 
with  an  intent  to  defraud  and  inveigle  some  honest  purchasor ;  and  that  therefore^ 
the  said  deed  of  defeasance  was  void.     And  that  the  appellant  in  court,  contradict- 
ing what  one  of,  his  own  witnesses  had  sworn  touching  the  said  deed,  the  court 
offered  him  an  issue  at  law,  to  try  whethor  the  same  was  put  into  a  separate 
deed,  to  defraud  any  person,  or  not;  but  the  appellant  not  consenting  thereto, 
the  court  made  their  decree;  which,  upon  all  the  circumstances  of  the  case,  the 
respondent  hoped  was  well  founded;  and  would  therefore  be  aSurmed,  and  the 
appeal  dismissed  with  costs. 

After  hearing  counsel  on  this  appeal,  the  question  was  put«  "  Whether  the 
decree  should  be  reversed?"  Which  being  resolved  in  the  negative;  it  was  OB- 
DBBBD  and  ADJUDGiD,  that  the  appeal  should  be  dismissed ;  and  the  decree  therein 
complained  of,  affirmed.     (Jour.  vd.  21.  p.  52.) 
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Cask  9. — Thsobald  Butlkb, — Appellant ;  Sib  Thohab  Pbxndjsboast  and 
others, — Bespondmts  [13th  May  1720]. 

[Mew's  Dig.  vii.  382.] 

[A.  agreed  witii  B.  for  the  purchase  of  timbe>r,  and  together  with  C.  entered 
into  a  hond,  that  A.  his  executors  and  administrators,  should  not  cut  any 
timber  under  a  particular  size;  but  A.'b  name  was  only  made  use  of  in  this 
agreemeoit  for .  C.  C.  cuts  down  timber  under  the  size  stipulated ;  but  as 
there  could  be  no  remedy  against  C.  upon  the  bond,  it  was  held  to  be  a 
fraud  upon  B.  the  seller,  and  therefore  r^ievable  in  equity.] 

**Dkcbbe  of  the  Court  of  Chancery  in  Ireland,  vabibd. 

See  the  observations  on  the  preceding  Case  8. 

The  following  is  given  es  one  point  determined  in  this  case: 

A  nominal  person  only  that  has  no  interest  is  no  necessary  party,  and  a 
suit  may  go  on  without  him.  16  Yin.  248.  c.  5 :  2  Eq.  Ab.  632.  c.  6.  and 
which  appears  to  have  been  insisted  on  by  the  counsel  in  argument  on  both 
sides.**] 

Viner,  voL  13.  p.  546.  ca.  13:  vol.  16.  p.  248.  ca.  5:  2  Eq.  Ca.  Ab.  481.  oa.  16.  632. 
oa.  6.  **2  Eq.  Ca.  Ab.  185.  c.  6.** 

Thomas  Prendergast  Esq.  afterwards  Sir  Thomas  Prendergast  Bart,  deceased, 
the  respondent  Sir  Thomas  Prendergast's  father,  being  seised  in  fee  of  several 
lands  in  the  county  of  Galway,  formerly  the  estate  of  Roger  O'Shagneeey;  the 
appellant  employed  one  Andcorson  Saunders  Esq.  to  take  a  lease  thereof,  in  trust  for 
him ;  and  Sir  Thomas  not  knowing  that  such  lease  was  to  be  in  trust  for  the  appel- 
lant, by  indenture  dated  the  30th  of  .October  1697,  demised  to  lihe  said  Anderson 
Saunders,  his  executors,  administrators,  and  assigns,  the  several  lauds  therein 
particularly  named,  and,  imUr  alia,  the  lands  of  Gortocarnane  and  Eillofane, 
whereon  woods  of  great  value  were  then  growing,  for  21  years,  from  the  25th  of 
March  then  next  ensuing,  under  the  yearly  rents  thereby  payabla  In  which  lease, 
all  timber  and  timber  trees  and  saplings,  then  lying,  standing,  or  growing,  on 
the  said  demised  premises,  were  excepted  and  reserved  to  the  said  Sir  Thomas 
Piendergast,  his  heirs  and  assigns ;  witii  liberty  to  cut  and  carry  [176]  the  same 
away,  at  all  times  during  the  said  term,  in  such  manner  as  he  or  theiy  should 
think  fit;  with  the  freedom  also  of  a  house  and  garden,  and  the  grazing  of  six 
coUups  in  the  woods  on  the  said  lands,  and  liberty  for  a  servant,  to  be  appointed 
liy  Sir  Thomas,  his  heirs  and  assigns,  to  preserve  and  keep  tlie  said  woods. 

The  appellant  having  thus,  under  the  name  of  Saunders,  obtained  a  lease  of 
the  lands  whereon  the  woods  were  growing,  afterwards  prevailed  on  Sir  Thomas  to 
demise  the  said  woods  to  one  Com^ius  Ryan,  who  was  the  appellant's  servant ;  and 
accordingly,  the  said  Sir  Thomas  Prendergast,  by  indenture  dated  the  20th  of 
December  1698,  in  consideration  of  £2500  to  him  partly  in  hand  paid,  and  the 
rest  secured,  did  bargain,  sell,  demise,  and  set  unto  the  said  Cornelius  Ryan,  all 
the  woods,  timber,  and  timber  trees,  and  all  saplings  like  to  be  or  grow  into  timber 
or  timber  trees,  standing  or  growing  upon  the  said  lands ;  "  saving  and  excepting 
out  of  the  said  sale  and  demise  to  the  said  Sir  Thomas  Prendergast,  his  heirs  and 
SMigns,  all  saplings  of  oak,  ash,  or  elm,  then  standing  or  growing,  or  that  then-after 
should  grow  on  the  said  premises,  that  were  of  eighteen  inches  girt,  or  under ;  the 
tame  to  be  measured  two  feet  above,  and  from  the  ground."  And  likewise  house- 
boot  and  plough-boot,  for  all  the  tenants  of  the  said  lands,  during  the  ssuid 
Saunders's  lease,  according  to  a  covenant  in  the  said  lease  for  that  purpose  con- 
tained; to  bold  the  said  premises  (except  as  before  excepted)  to  him  the  said 
Cornelius  Ryan,  his  executors,  administrators,  and  assigns,  for  21  years,  from  the 
25th  of  March  then  last  past:  and  by  this  indentufre,  Ryan  covenanted  that  he 
would,  before  the  25th  of  March  then  next,  join  one  or  more  person  or  persons,  with 
one  or  more  person  or  persons  whom  the  said  Sir  Thomas  Prendergast^  or  any  on 
hii  behalf  should  appoint,  to  girt  and  number  the  said  saplings ;  and  that  he  the  said 
%an,  his  executors,  administrators,  or  assigns,  or  any  by  him  or  them  employed, 
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should  not  cut  down  or  destroy,  or  willingly  permit,  suffer,  order,  or  direct  to  be  cut 
down  or  deetrojed,  any  of  the  said  saplings,  during  the  said  term,  or  at  any  time 
after,  without  the  special  leave  or  licence  of  the  said  Sir  Thomas  Prendergast,  hii 
heirs  or  assigns,  in  that  behalf  first  had  or  obtained,  upon  the  penalty  of  forfeiting 
10s.  for  every  sapling  that  should  be  so  cut  or  destroyed. 

In  order  to  induce  Sir  Thomas  Prendergast  to  execute  tins  deed  of  sale  of  the 
woods,  the  appellant,  jointly  with  the  said  Ryan,  became  bound  to  Sir  Thomas  in  a 
bond  of  £5000  penalty,  conditioned  for  the  performance  of  the  covenants  in  tiiat 
deed  contained.  But  by  the  condition  of  this  bond,  the  appdiant  was  only  bound 
so  far,  as  the  breach  of  any  covenant  might  extend  against  the  said  Ryan,  his  heirs, 
executors,  or  administrators,  and  not  against  his  assigns ;  and  that  for  suoh  parts 
only  as  Ryan  himself  was  obliged  to  perform. 

[176]  The  appellant  having,  under  the  said  lease  made  to  Saunders,  amd  deed  of 
sale  made  to  Ryan,  possessed  himself  of  the  said  several  lands  and  woods,  proceeded 
to  cut  down  the  said  woods ;  at  which  time,  as  appears  by  the  proofs  in  the  cause, 
there  were  upwards  of  26,000  saplings  of  oak  and  ash,  which  were  girt  and  marked 
belmreen  fourteen  and  eighteen  inches  in  their  girt,  two  feet  above  tixe  ground ;  and 
there  were  many  more  of  a  lees  girt,  which  were  not  marked :  so  that  in  the  year 
1710,  t^ere  only  remained  of  those  which  were  so  marked  2500,  and  about  1500  of 
tbose  which  were  not  marked ;  and  the  appellant  having  prevailed  upon  Sir  Thomas 
Prendergast  to  turn  off  one  Kelly,  who  was  his  Serjeant  and  took  care  of  the 
said  woods,  and  having  appointed  a  serjeant  of  his  own,  he  and  his  agents  cut  down 
and  destroyed  all  the  saplings  excepted  by  the  said  deed  of  sale,  but  the  said 
remaining  few,  and  thereby  did  irreparable  damage  to  the  respondent  Sir  Thomas 
Prendergast's  estate. 

Whereupon  in  Michaelmas  term  1712,  the  respondents  exhibited  their  bill  in  the 
court  of  Chancery  in  Ireland  against  the  appellant  and  the  said  Ryan,  stating 
the  said  lease  and  deed  of  sale,  and  that  the  appellant  had  obtained  the  same  in  the 
name  of  the  said  Saunders  and  Ryan  in  trust  for  himself,  with  intent  to  destroy 
and  cut  down  the  young  saplings;  and  had  accordingly  destroyed  and 
cut  down,  and  converted  to  his  use,  saplings,  which  were  excepted,  to  the  value 
of  £20,000 ;  and  therefore  the  bill  prayed  a  specific  performance  of  the  covenants 
contained  in  the  said  deed  of  the  20th  of  December  1698 ;  and  that  the  appellant 
might  be  compelled  to  pay  the  said  penally  of  lOs.  per  sapling  to  the  respondents 
the  executors ;  and  consequential  damages  to  the  respondent  Sir  Thomas  the  heir, 
for  the  prejudice  done  to  his  estate. 

To  this  bill,  the  appellant  put  in  his  answer;  and  thereby  confessed,  that  the 
said  lease  made  to  Saunders  was  taken  in  trust  for  him ;  and  that  the  deed  of  sale 
of  the  said  woods  made  to  Ryan,  was  also  in  trust  for  him;  that  the  said  Ryan 
was  his  servant,  and  that  he  possessed  himsdf  of  the  wood,  timber,  and  timber  trees, 
and  disposed  of  the  same;  but  that  Ryan  did  not  intermeddle  therein,  otherwise 
than  in  permitting  his  name  to  be  made  use  of,  nor  was  he  any  ways  employed  in  the 
management  or  disposal  of  the  woods :  but  he  denied  having  cut  down  any  of  the 
excepted  saplings ;  and  said,  that  an  action  at  law  had  been  brought  against  him 
in  the  court  of  Exchequer,  by  the  executors,  upon  the  said  bond  for  £5000  which 
action  was  still  depending. 

On  the  12th  of  September  1713,  the  appellant  exhibited  his  cross  bill  in  the  said 
court  against  the  respondents;  praying  the  court  to  decree,  that  the  said  lease 
was  duly  obtained,  and  ought  to  be  confirmed  during  the  term ;  and  that  the  sale  of 
the  said  woods  was  also  duly  made  and  obtained,  and  the  purchase-£177]-™'"*®y  ^^^^7 
paid ;  and  that  the  appellant  might  have  relief  as  to  the  lands  of  Killofane,  whim 
were  detained  from  him  by  one  Walter  Taylor. 

The  respondents  having  severally  answered  the  cross  bill,  and  both  the  causes 
being  at  issue,  several  witnesses  were  examined  on  both  sides,  and  on  the  2l8t  and 
22d  of  February  1717,  the  causes  were  heard  before  William  Whitshed  Esq.  Lord 
Chief  Justice  of  the  King's  Bench,  and  Mr.  Justice  Cawfidd,  and  others,  Conunia- 
sioners  for  hearing  and  determining  causes  in  Chancery;  when  the  Court  ordered, 
that  in  regard  the  said  Cornelius  Ryan  had  not  answered  the  original  bill,  the 
causes  should  be  adjourned  over  to  the  then  next  term ;  and  that  in  the  mean  time, 
the  plaintiffs  in  the  original  cause  should  serve  Ryan  with  process,  so  as  to  bring 
him  before  the  Court. 
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Accordingly  process  was  issued  against  Ryan,  to  a  commission  of  rebellion ;  but 
he  still  neglecting  to  appear,  the  respondents  applied  by  petition,  that  the  causes 
might  be  heard  without  him,  as  bedng  an  unnecessary  party;  and  on  the  17th  of 
June  1718,  they  were  accordingly  heard  before  the  Lord  Chancdlor,  when  his  Lord- 
ship declared,  that  all  the  matters  in  the  original  bill,  except  what  r^ated  to  the 
agreement  for  sale  of  the  woods,  were  unnecessarily  suggesteid  and  groundless ;  the 
whole  question  being,  whether  the  said  agreement  was  performed  by  the  appellant, 
or  not !  And  whether  he  had  cut  any  saplings,  contrary  to  the  said  articles  1  And 
therefore  it  was  ordered,  that  the  parties  should  go  to  a  trial,  upon  the  following 
iasue,  viz.  "  Whether  the  appellant,  or  James  Butier  his  brother,  Richard  Butler, 
and  Patri(^  Hore,  or  any  of  them,  or  any  person  or  persons  emplojred  by  them, 
or  any  or  either  of  them,  in  felling  the  woods  of  Gortocarnane,  cut  down  or 
destroyed  any  oak  or  ash  saplings  in  the  said  woods,  excepted  out  of  the  sale  or 
grant  of  the  said  woods  of  Gortocarnane,  made  by  Thomas  Prendergast,  Esq.  to 
Cornelius  Ryan,  by  deed  dated  the  20th  of  Deoember,  1698,  and  what  value  the  same 
amounted  unto,  at  the  time  they  were  so  cut  1 " 

But,  instead  of  proceeding  to  try  this  issue,  the  respondents  petitioned  for  a 
r«-beariing;  setting  forth,  that  they  were  advised  that  the  period  of  time  to 
ascertain  the  value  of  the  saplings  cut  and  destroyed,  ought  rather  to  be  at  tibe 
time  of  the  expiration  of  the  appellant's  lease,  than  at  the  time  that  they  were  cut ;  for 
that  the  value  tiiereof ,  at  tiie  respective  times  of  their  being  cut,  could  be  but  very 
imaU,  to  what  the  value  might  have  been  at  the  end  of  the  lease;  and  that  therefore 
it  would  be  to  no  purpose  for  them  to  go  to  trial  on  the  said  issue,  ais  thei  same 
was  worded. 

Accordingly,  on  the  15th  of  May  1719,  the  causes  were  re-heard  before  the  Lord 
Chancellor,  assisted  by  the  Lord  Chief  Justice  Whitshed  and  Mr.  Justice  Dolbin; 
when  the  Judges  declared  their  opinion,  that  the  issue  ought  to  be  amended,  and 
the  Lord  Chancellor  took  time  to  consider  thereof ;  but  the  ap-[178]-pellant  being 
then  in  Court,  and  apprehending  the  said  issue  would  be  changed,  did  then  declare 
that  he  acquiesced  under  the  said  jSrst  issue. 

On  the  5th  of  June  following,  the  Lord  Chancellor  declared  in  Court,  that  he 
had  advised  with  all  the  Lords  the  Judges  upon  this  case,  and  gave  his  opinion,  that 
the  respondent  Sir  'fhomas  Prendergast,  as  heir  to  his  father,  was  properly  relief- 
able  against  thei  appellant  in  a  Court  of  Equity,  for  that  he  could  not  recover  at 
law;  and  that  th^  appellant  ought  to  be  answerable  for  what  damages  the  said 
respondent  had  suffereid  by  Richard  Butler,  James  Butler,  ajQd  Patrick  Here's  cut- 
ting down  and  destroying  any  of  the  saplings,  excepted  out  of  the  deed  of  the  20tii 
of  December  1698 ;  and,  to  ascertain  the  same,  his  Lordship  was  pleased  to  order 
and  decree.  That  the  respondents  should,  as  of  the  th%n  Trinity  term,  commence  a 
feigned  action  against  the  appellant  In  the  Court  of  Common  Pitas,  and  that  the 
appellant  should  appear  gratis,  and  plead  the  general  issue,  so  as  a  trial  might  be 
had  at  the  bar  of  tiie  said  Court,  some  time  in  the  next  Michaelmas  term,  upon  the 
following  issue,  viz.  "  How  much  the  respondent  Sir  Thomas  PrendergMt  was 
damnifieii  on  the  25th  of  March  1718,  by  the  appelant  Theobald  Butler,  and  by 
James  Butler,' Richard  Butler,  and  Patrick  Hore,  or  any  of  them,  or  by  any  other 
person  or  persons  by  them,  or  any  of  them,  tepaployed  in  cutting  the  woods  sold 
by  Thomas  Prendergast,  Esq.  deceased,  to  Cornelius  Ryan,  by  deed  dated  the  20th 
day  of  December  1698,  cutting  any  oak,  elm,  or  ash  saplings,  excepted  out  of  thie 
aale  or  grant  made  by  the  said  Prendergast  to  Cormdius  Ryan  1 "  And  it  was 
ordered,  that  each  party  should  be  at  liberty  to  make  u8e  of  the  depositions,  as 
usual ;  and  that  the  sale  to  Ryan,  the  lease  to  Saunders,  and  the  assignment  thereof, 
«honld  be  produced  by  th^  appellant  on  the  said  triid,  and  be  admitted  as  evidence, 
and  read  as  they  were  on  tie  hearing:  And  the  parties  were  to  aigree  on  an  in- 
different county,  and  if  they  could  not,  the  Court  would  order  a  county. 

The  appellant  refusing  to  agree  to  an  indifferent  county  for  tiie  said  trial ;  upon 
motion  of  the  respondents,  on  an  affidavit  that  they  did  not  expect  indifferency  in 
flie  county  of  Galway,  in  regard  the  appellant  had  many  relations  there ;  and  also 
in  consideration  of  the  value  of  the  respondents  demands ;  the  Lord  Chancellor,  on 
the  25th  of  the  said  month  of  June,  was  pleased  to  order.  That  the  said  issue  should 
he  ta-ied  at  the  bar  of  the  Court  of  Common  Pleas,  some  time  in  the  next  Michaelmas 
tenn,  by  a  jury  of  the  Queen's  county ;  to  which  and,  the  Sheriff  of  the  said  county 
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was  to  attend  one  of  the  Masters  of  the  said  Court,  with  tb^  grand  pannel  of  free- 
holders, and  he  was  thereout  to  name  forty-eight,  and  eac^  party  to  strike  out 
twelve,  and  the  remaining  twenty-four  were  to  be  the)  jury  for  trial  of  the  said 
issue,  unless  on  the  next  motion-day  g^ood  cause  should  be  shewn  to  the  contrary, 
without  further  motion.  And  accordingly,  the  appellant  and  respondents  did 
proceed  to  strike  a  jury;  but  the  [179]  appellant  neglecting  to  appear  at  law,  it 
was  on  the  3d  of  November  following,  ordered,  that  tlie  app^ant  should,  by  tlie 
first  day  of  the  then  nast  Michaelmas  term,  appear  at  law,  as  by  the  said  order  of 
the  5th  of  June  last  was  directed. 

The  applallant  still  neglecting  to  appear,  pursuant  to  this  last  order,  the  re- 
spondents, on  tlie  12th  of  the  same  month,  moved  the  Court,  that  the  said  issue 
might  be  taken  as  found  against  him,  as  to  lOs.  per  tree,  according  to  the  number 
of  saplings  proved  by  the  respondents  witnessiee  to  be  cut  and  destroyed ;  or,  that 
an  attachment  might  issue  against  the  appdUant :  Whereupon  it  was  ordered,  that 
unless  the  appellant  appeared  that  day,  an  attachment  should  be  awarded  against 
him,  without  farther  motion. 

But  the  app^ant,  instead  of  appearing,  appealed  from  the  decree  of  the  17th  of 
June  1718,  and  the  several  subsequent  orders;  and  on  his  behalf  it  was  insisted 
(T.  Lutwyche,  C.  Phipps),  that  the  respondents  having  imade  Cornelius  Ryan  a 
defendant  to  their  biU,  and  taken  out  process  against  him,  and  it  being  proper  and 
necessary  to  l>ring  him  before  the  Court ;  that  cause  could  not  regularly  be  heard, 
till  Ryan  had  appeared  and  answered,  or  until  thle  utmost  process  of  contempt  had 
been  issued  against  him.  That  on  the  hearing  of  the  cause,  the  respondents  waived 
all  the  demands  and  pretensions  of  their  bill,  exoept  what  related  to  the  saplings; 
and  the  Lord  Chancellor  declared,  that  all  the  suggestions  of  that  bill,  except  what 
related  to  the  perforiftance  of  the  agreieimezit,  touching  the  sale  of  the  wood,  were 
unnecessary  and  groundless.  That  as  it  did  not  appear  in  the  causes  that  any  of 
the  excepted  saplings  had  been  cut  or  destroyed  by  the  direction,  or  with  the 
privify  or  consent  of  the  appellant,  or  had  been  converted  to  his  use;  the  original 
bill  ought  to  have  been  dismissed,  not  only  as  to  what  rdated  to  the  pretended 
fraud  dierein  suggested,  but  as  to  the  whole;  because  the  case  was  reduced  to  the 
single  point  of  cutting  the  excepted  trees,  for  which,  if  there  had  been  any  trespass 
or  breach  of  covenant,  there  was  a  proper  remedy  at  law ;  and  accordingly  an  action 
had  been  brought  against  the  appellant,  upon  the  bond  entered  into  by  him  and 
Ryan,  which  was  still  depending.  That  it  was  not  prbtended,  tihat  any  of  the 
excepted  saplings  were  cut  since  the  death  of  Sir  Thomas  Prendergast  the  father, 
nor  could  it  be  pretended,  that  Sir  Thomas  the  respondent  had  any  right,  either  in 
law  or  equity,  to  recover  damages  for  a<iy  trespass  committed  in  his  father's  life- 
time; and  yet,  as  the  last  issue  waa  directed,  the  jury  were  to  ascertain  damages 
for  him,  on  account  of  trespasses  supposed  to  be  committed  before  he  was  born, 
and  to  try  what  he  was  thereby  damnified  on  the  25th  of  March  1718,  several  years 
after  the  commencement  of  the  suit.  That  it  appeared  by  the  original  bill,  and 
also  by  the  deed  of  the  20th  of  December  1698,  that  in  case  any  saplings  were  cut, 
contrary  to  that  deed,  the  penalty  for  so  doing  was  settled  at  10a.  each;  and  this 
being  a  stated  damage,  fixed  by  tiie  deed  itself,  no  issue  or  ejnquiry  ought  to  have 
been  [180]  directed  as  to  those  matters.  Tliat  the  last  issue  waa  worded  in  such  a 
manner,  as  left  the  jury  no  dartain  rule  or  measure  to  go  by,  in  trying  it;  and  it 
any  such  issue  was  triable,  yet,  being  in  its  nature  local,  and  a  view  being  necessary, 
it  ought  not  to  have  been  tried  in  a  foredgn  county,  without  such  reasons ;  and,  in 
the  present  caae,  none  such  were  offered:  It  was  therefore  insisted,  that  the  said 
decree  and  orders  being  erroneous,  and  not  agreeable  to  the  rules  of  equity,  the 
same  ought  to  be  reversed. 

On  the  other  aide  it  was  contended  (R.  Raymond,  S.  Mead),  that  the"  appellant 
had  no  just  foundation  to  complain  of  the  said  several  orders,  he  being  the  only 
person  who  had  the  btoefit  of  the  leases.  That  the  appellant,  by  purchasing  Uie 
woods  in  the  name  of  Ryan,  in  trust  for  himself,  was  not  properly  the  assignee  of 
Ryan ;  and  as  the  covenant  extMided  only  to  Ryan,  his  executors,  administrators, 
and  assigns,  the  respondents  had  no  action  at  law  against  the  appellant,  upon  the 
deed  of  sale  That  by  the  bond  which  the  appellant  and  Ryan  executed,  for  the 
performance  of  covenants,  the  appellant  stood  only  bound  for  the  breach  of  such. 
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parta  of  the  covenantB,  u  Ryan  waa  guilty  of ;  and  as  it  appeared  by  the  appdlant's 
anBwer  that  Ryan  never  intermeddled,  he  was  not  therefore  strictly  guilty  of  any 
breach  of  covenant  within  the  words  of  the  condition ;  so  that  the  reepondents 
oould  not  properly  bring  an  action  at  law  against  the  appellant  upon  that  bond. 
That  the  appellant  having  tak<an  the  lease  in  the  name  of  Saunders,  and  purchased 
the  wood  in  the.  name  of  Ryan,  that  he  might  not  be  accountable  in  law  for  such 
damage  as  he  should  commit  in  cutting  down  and  destroying  the  saplings;  and 
having  procured  Kdly  to  be  discharged,  and  appointed  a  Serjecuit  of  his  own  to 
look  after  the  woods,  seemed  to  amount  to  a  proof,  that  the  appellant  was  guilty  of 
a  fraud.  That  the  bond  executed  by  the  appellant  and  Ryan  being  only  for  £6000 
vDuld  not,  if  recoverable  at  law,  be  an  adequate  satisfactiopn  for  the  damage  done : 
And  the  respondents  being  at  liberty,  to  take  their  remedy  on  the  covenants  in  the 
deed  of  demise  to  Ryan,  the  proper  method  to  ascertain  the  damages  was,  by  direct- 
ing an  issue  at  law ;  especially,  as  by  the  agreement,  10s.  was  to  be  paid  for  every 
tree  which  should  be  destroyed,  contrary  to  the  terms  of  that  deed,  and  as  the 
appellant,  by  his  cross  bill,  had  submitted  the  whole  matter  to  the  Court. 

Afto-  hearing  counsel  an  this  appeal,  it  was  ordkbbd  and  adjudobd,  that  the 
decree  and  orders  therein  complained  of,  should  be  affirmed ;.  with  this  variation, 
"  That  instead  of  the  issue,  by  the  order  of  the  5th  of  June  last,  directed  to  be  tried 
in  this  cause,  a  feigned  action  be  brought  against  the  appellant  by  the  respondents, 
the  executors  of  the  late  Sir  Thomas  PrendergaBt>  and  the  now  respond^t  Sir 
Thomas  Prendergast,  to  try  of  how  much  bettM'  value  the  estate  of  Sir  Thomas 
Prendergast  would  have  beien  at  the  time  of  the  expiration  of  the  grant  made  to 
Cornelius  Ryan  of  the  woods  in  question,  in  case  none  of  the  saplings,  excepted  in 
the  said  grant,  had  been  [181]  cut  or  destroyed,  or  wilfully  permitteid  to  be  cut  or 
*«troyed  by  tie  appellant  or  his  agents,  or  by  any  employed  by  him,  them,  or  any 
of  them ;  and  that  such  issue  be  tried  by  a  jury  of  Queen's  county : "  And  it  was 
furthn:  ordsbsd,  that  if  the  appellant  should  not  appear  and  join  issue,  and  proceed 
to  trial,  at  such  time  as  the  Court  of  Chancery  in  Ireland  should  direct ;  that  the 
respondents  should,  on  such  his  default,  enter  an  appearance  for  the  appellant,  and 
put  in  a  plea  for  him,  to  be  approved  by  a  Master  of  the  said  Court,  and  might 
proceed  to  try  the  said  issue  ex  parte :  And  it  was  ordbrbd,  that  the  said  Court  of 
Chracery  should  give  the  necessary  directions  for  the  prooeeding  to  try  the  said 
itsne  with  all  convenient  speed ;  and  after  the  said  trial  had,  the  said  Court  was 
to  proceed  further  in  the  cause,  as  should  be  just    (Jour.  vol.  21.  p.  327.) 


Case  10. — Ann  White,  Widow,  and  others, — AppeUarUs ;  Stafford  Light- 

BUBNE  and  others, — Hespondents  [5th  February  1722]. 

[Mew's  Dig.  vii.  415.] 

[Where  articles  and  a  conveyance  are  not  obtained  with  the  strictest  fairness, 
a  Court  of  Equity  will  set  them  aside,  and  order  the  conveyance  to  stand  as  a 
security  only  for  the  consideration  money.] 

Orders  of  the  Court  of  Chancery  in  Ireland,  BavBBSBD. 
Viner,  vol.  13.  p.  555.  ca.  7 :  vol.  21.  p.  541.  ca.  5 :  2  Eq.  Ca. 
Ab.  482.  ca.  20:  687.  ca.  2. 

John  Pue,  Esq.  deceased,  being  seised  in  fee  of  the  lands  of  Aghavana,  with  the 
appurtenances,  in  the  county  of  Wicklow,  of  the  yearly  value  of  about  £25  per  ann. 
borrowed  £200  of  Thady  Byrne ;  and  for  securing  the  re-payment  thereof,  did,  by 
deeds  of  lease  and  release,  dated  the  9th  and  10th  of  May  1688,  convey  the  same 
to  the  said  Thady  Byrne  and  his  heirs,  subject  to  redemption  on  payment  of  £200 
wiA  interest:  Whereupon  Thady  Byrne  was  inunediately  put  into  possession  of  the 
mortgaged  premises,  and  received  the  rents  and  profits  thereof  for  some  years: 
but  this  mortgage  being  afterwards,   for  a  valuable  consideration,  assigned  to 
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Arthur  Emerson,  Esq.  he  was  let  into  the  poBseuion  of  the  lands,  and  received  the 
rents  and  profits  thereof,  till  the  year  1706. 

The  said  lands  were  liable  to  great  arrears  of  a  yearly  quit-rant  of  £204  Is. 
charged  thereon  by  act  of  Parliament;  and  though  application  had  been  made  br 
Sir  Laurence  Esmond,  the  former  proprietor,  to  th.e  Commissioners  appointed  for 
reducing  the  quit-rents  of  coarse  and  barren  lands,  and  an  order  was  made  for 
reducing  this  quitrrent  from  £204  Is.  to  £10  per  ann. ;  yet,  as  the  Commissiono^ 
had  not  granted  a  certificate  thereof,  before  their  commission  expired,  the  said  quit- 
rent  still  remained  a  charge  on  the  premises  in  the  Exchequer :  The  said  lands  were 
also  subject  to  a  chief  rent  of  40s.  a  year,  payable  to  Sir  Laurence  Elsmond,  and  to 
several  judgments  and  other  incumbrances;  particularly,  a  judgment  obtained 
against  the  said  John  Pue,  by  Alice  [182]  Smith,  widow,  for  £180,  and  two  other 
judgments  for  £440  and  £200  recovered  against  him  by  William  Langton. 

From  the  year  1688,  to  May  1695,  the  clear  yearly  rents  of  the  mortgaged 
pr^Eonises,  did  not  amount  to  the  annual  interest  of  the  mortgage-money;  and  the 
legal  rate  of  interest  being  then  £10  per  cent  and  the  common  value  of  lands  in 
Ireland,  not  more  than  ten  years  purchase;  the  said  John  Pue,  in  1697,  proposed  to 
sell  the  equity  of  redemption  of  the  premises,  to  Sir  WiUiam  Fownes  Knt.  for  £100, 
but  he  refused  to  give  so  much,  though  the  lands  lay  contiguous  to  his  estate,  and 
though  Pue  was  then  indebted  to  him  in  upwards  of  £82,  which  was  to  be  part  of 
the  £100;  and  Sir  William  being  pressing  for  his  money,  Pue  offered  to  sell  the 
said  equity  of  redemption  to  Abraham  White  and  the  appellant  Thomas  Burrowes ; 
and,  after  some  treaty,  articles  of  agreement  were,  on  the  7th  of  May  1697,  made 
between  tiiem,  whereby,  in  consideration  of  £5  paid  by  the  appeUamt  Burrowes  and 
the  said  Abraham  White,  to  the  said  John  Pub,  and  of  the  furtlier  suto  of  £95 
sterling,  agreed  to  be  paid  to  him,  or  his  order,  on  the  execution  of  the  conveyances; 
it  was  agreed,  that  the  said  John  Pue,  his  heirs  and  assigns,  should,  on  the  requiset 
and  at  the  proper  costo  and  charges  of  the  appellant  Burrowes  and  the  said 
Abraham  White,  make  and  perfect  conveyances  and  assurances,  for  the;  absolute 
conveying,  assuring,  and  making  over,  unto  the  appellant  Burrowes  and  the  said 
Abraham  White,  their  heirs  and  assigns,  all  his  <he  said  John  Puef's  right,  title, 
interest,  and  equity,  power  and  right  of  redemption,  of,  in,  and  to  the  said  lands 
of  Aghavana,  with  all  its  sub-denominations,  free  from  all  incumbrances,  except  the 
mortage  made  to  the  said  Thady  Byrne;  and  the  said  John  Pue  did  thereby 
covenant,  to  procure  his  then  wife  and  thjb  said  William  Langton,  to  join  with  him 
in  the  said  conveyances,  and  in  fines  to  be  executed  and  levied  of  the  premises. 

Soon  afterwards,  Burrowes  and  White  paid  Sir  William  Fownes  £82  17s.  lOd. 
in  full  of  the  debt  due  to  him  from  Pue ;  and  thereupon  by  deed,  dated  the  22d  of 
June  1697,  Sir  William  assigned  his  security  to  them. 

By  indenture,  dated  the  2lBt  of  October  following,  reciting  the  mortgage  made 
to  Thady  Byrne,  and  the  said  articles  of  agreement,  the  said  John  Pue,  in  per- 
formance of  such  agreement,  and  as  well  in  comsideration  of  the  £5  to  him  paid  on 
the  execution  of  the  articles,  as  of  the  said  furthbr  sum  of  £95  paid  to  and  for  his 
use,  according  to  the  said  articles ;  did  grant,  bargain,  sell,  assign,  make  over, 
and  confirm,  unto  the  said  Abraham  White  and  the  appellant  Burrowes  and  their 
heirs,  the  aforesaid  condition,  power,  and  equity'  of  redemption  of  the  said  premises, 
and  all  the  benefit  thereof;  and  all  his  estate,  right,  title,  interest,  claim,  and 
demand,  of,  in,  and  to  the  said  premises,  by  force  or  virtue  of  the  said  proviso 
or  condition  of  redemption,  and  all  deeds  and  writings  relating  thereto:  And  he 
covenanted,  to  make  further  assurances  of  the  said  lands,  to  the  appellaat 
Burrowes  and  the  said  Abraham  White,  their  heirs  and  assigns,  freed  and  dischargned 
from  [183]  all  charges  and  incumbrances,  except  the  said  mortgage  to  the  said 
Thady  Byrne. — And  by  articles,  dated  the  26th  of  November  1697,  the  said 
Abraham  White  and  the  appelant  Burrowes  agreed  to  sever  the  joint-teoancy,  and 
to  bar  the  right  of  survivorship. 

Although  the  said  John  Pue  had  covenanted,  that  the  appellant  Burrowes  and 
the  said  Abraham  White,  should  enjoy  the  said  lands,  freed  and  discharged  from 
all  incumbrances,  except  the  said  mortgage  to  Byrne;  yet  the  judgments  recovered 
against  him  by  William  Langton  and  Alice  Smith  were  still  unsatisfied:  and 
Langton  having  sued  out  elegits  on  his  judgments,  the  appellant  Burrowes  and  the 
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gaid  Abraham  White  were  necessitated  to  satisfy  tiia  money  due  thereon ;  and 
aocordingly,,  Langton  by  deed,  dated  the  3d  of  June  .1698,  assigned  the  benefit  of 
the  said  two  several  judgments  to  Robert  Anyon,  in  trust  for  the  appellant  Burrowes 
and  the  said  AbrahaJn  White :  And  the  said  Alice  Smith  did  also  by  deed,  dated  the 
4th  of  March  1698,  for  a  yaluable  consideration,  assign  the  benefit  of  her  judgment 
to  Jacob  Peppard,  in  trust  for  the  said  Abraham  White. 

In  1699,  John  Pue  died,  leaving  issue  Constance,  the  wife  of  Richard  Ashmore, 
and  the  respondents  Catherine,  Jane,  Alice,  Elizabeth,*  Mary,  and  Sarah. 

In  the  year  1706,  the  said  Abraham  White  and  the  app(eUant  Burrowee  recovered 
poaaession  of  the  said  lands  of  Aghavana,  after  a  tedious  and  expensive  suit,  which 
they  were  obliged  to  prosecute  against  Arthur  Emerson,  the  assignee  of  the  mortgage 
originally  made  to  the  said  Thady  Byrne. 

Soon  afterwards,  the  Commissioners  of  tlie  revenue  in  Ireland  ordered  a  distress 
to  be  made  upon  these  lands,  for  the  arrears  of  the  said  quit-rent  of  £204  10s. 
whereupon  application  was  made  by  White  to  th^  Court  of  Exchequer  in  Ireland, 
to  have  these  arrears  discharged;  and  the  matter  being  referred  to  the  then 
Attorney-General  of  that  kingdom,  he  reported  the  application  made  by  Sir 
Laurence  Esmond,  and  the  proceedings  thereon,  as  before  stated ;  and  upon  reading 
this  report,  tiie  Court,  on  the  7th  of  June  1708,  allowed  White  timo,  till  the  last  day 
of  then  next  Michaelmas  term,  to  procure  a  patent,  confirming  the  order  which  had 
been  made  for  reducing  the  said  quit-rent :  but  befoiie  this  could  be  effected,  White 
died,  so  that  the  premises  still  remained  charged  with  arrears  of  quit-rent,  far  ex- 
ceeding the  value  of  the  inheritance. 

The  said  Abraham  White  by  his  will,  dated  the  11th  of  June  17 17,  devised,  inter 
alia,  the  said  lands  of  Aghavana  to  the  appellants  Anne  White  and  Paul  Howell, 
and  to  John  UsheV,  Esq.  to  be  sold  by  them  for  the  payment  of  his  debts,  and  raising 
portions  for  his  daughters:  and  at  his  death  left  issue,  Thomas  White,  his  only 
■on  and  heir,  and  several  daughters. 

In  Hilary  term,  1719,  the  respondents  exhibited  their  bill  in  the  Court  of 
Chahcery  in  Ireland,  against  the  appellant*  and  others;  suggesting,  that  the  con- 
veyance made  by  John  Pue  to  the  said  Abraham  White  and  the  appellant  Burrowes, 
was  not  made  [184]  for  a  valuable  consideration,  but  was  fraudulently  obtained ; 
and  that  the  said  John  Pue,  for  some  time  before  his  death,  became  uneasy  in  his 
thoughts,  and  at  last  so  stupid  and  weak  in  his  senses,  that  he  was  incapable  of 
nuinaging  his  own  afiairs,  and  therefore  prayed  general  relief :  but  the  respondents 
did  not  make  the  said  Thomas  White,  the  son  ««id  heir  of  Abraham,  or  any  of  his 
daughters,  parties  to  this  bill. 

The  appellants  put  in  several  pleas  and  answers  to  the  bill,  and  by  their  answers 
»aid,  that  the  said  John  Pue  had  the  perfect  use  of  his  reason  and  understanding 
at  the  time  of  executing  the  said  articles  and  conveyance ;  and  that  a  full  and 
valuable  consideration  had  been  paid  for  the  said  purchase,  and  denied  all  fraud 
and  imposition  whatsoever:  and  they  pleaded  the  said  purchase  for  a  valuable 
consideration,  and  the  said  several  deeds  executed  by  John  Pue,  in  bar  of  tte  relief 
prayed  by  the  bill.  And  these  pleas  coming  afterwards  to  be  argued,  it  was  ordered, 
that  the  benefit  of  tiiem  should  be  reserved  to  the  hearing  of  tiie  cause. 

On  the  3d  and  4th  of  July  1721,  the  cause  was  heard  before  the  Lord  Chancellor 
of  Ireland,  when  it  plainly  appeared,  by  the  depositions  of  several  unquestionable 
witnesses,  and  particularly  of  Sir  William  Fownes,  George  Lynden,  Esq.  and  the 
said  Constance  Ashmore,  the  said  Pue's  (eidest  daughter,  that  the  said  John  Pue  had 
the  perfect  use  of  his  reason  and  understanding  at  the  time  of  executing  the  said 
deeds ;  and  that  a  valuable  consideration  was  paid  him  for  the  purchase,  by  the 
said  Abraham  White,  and  the  appellant  Burrowes ;  but  notwithstanding  this  proof, 
his  Lordship,  on  the  6th  of  the  said  month  of  July,  ordbrbd  and  dbcrbbd,  that  the 
appellants  ^ould  appear  to  an  ejectment,  to  be  brought  by  the  reepon<Jent8  for  the 
said  lands,  and  that  the  appellants  should  not  insist  on  the  mortgage  maide  to 
Byrne  or  Fownes,  or  s^  up  any  temporary  bars ;  but  insist  on  their  mere  right 
under  tbe  articles  and  deed  of  sale,  made  by  the  said  John  Pue  to  Abraham  White 
and  the  appelant  Burrowes.  And  it  was  further  ordered,  that  each  party,  plain- 
tiffs and  defendants,  should  be  at  liberty  on  the  said  trial,  to  give  in  evidence  the 
depositions  of  such  witnesses  already  taken  in  the  cause,  as  by  reason  of  their 
dwrth,  or  any  other  lawful  causey  could  not  be  present  at  tftie  said  trial. 
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The  appellants  being  diasatisfied  with  this  order,  petitioned  for  a  re-hearing: 
and  the  cause  being  accordingly  re-heard  on  the  13th  of  November  following,  the 
Lord  Chancellor  was  pleased  to  affirm  the  former  order. 

From  theee  orders  both  sides  appealed ;  and  in  support  of  the  original  appeal 
it  was  argued  (R.  Raymond,  W.  Peere  Williams),  that  the  appe^Uants  were  fair 
purchasers,  for  a  full  and  valuable  consideration,  without  the  least  colour  of 
fraud,  circumvention,  or  surprise;  that  it  appeared,  the  premises  had  every  way 
cost  them  considerably  mor^tiian  they  could  be  sold  for,  even  in  case  they  had  been 
exonerated  from  the  load  of  quit-rent  wherewith  they  still  remained  charged ;  and 
therefore  the  bill  ought  to  have  been  dismissed.  That  after  so  long  a  posseesion,  a 
Court  of  Equity  ought  not  to  have  interposed  so  far,  [186]  as  to  direct  any  trial  at 
law,  to  impeach  the  title  of  fair  purchasers:  especially  when  it  appeared  by  the 
testimony  of  Pue's  own  daughter,  and  several  reputable  persons,  intimately  ac- 
quainted with  him,  that  he  was  of  sound  understanding  when  he  executed  both  the 
articles,  and  the  assignment  of  his  equity  of  redemption.  That  if  it  were  at  all 
proper  at  this  distance  of  time,  to  examine  or  enquire  into  the  sanity  or  insanity 
of  the  said  John  Pue,  y'et  the  trial  in  ejectment  was  apprehended  to  be  an  improper 
method;  for  no  legal  estate  did,  or  could  possibly  pass,  or  be  conveyed  by  the 
articles  or  assignment;  and  yet,  by  the  said  orders,  the  appellants  were  to  insist 
on  their  mere;  right,  under  the  said  articles  and  assignment,  which  only  conveyed 
a  bare  equity  of  redemption ;  so  that  the  appellants  could  not  have  thereby  made 
any  defence  in  ejectment,  though  it  had  been  fully  proved  that  Pue  was  of  sound 
mind  and  understanding,  at  ^e  time  of  executing  the  same;  and  this  being  a 
trial  in  ejectment,  and  no  issue  directed  out  of  the  Court  of  Chancery,  ^e  Judges 
must  govern  themselves  according  to  the  rules  of  law,  and  the  plaintiffs  upon 
proving  a  title  in  them,  as  heirs  at  law,  must  certainly  recover  a  verdict. 

To  this  it  was  answered  (T.  Lutwyche,  S.  Mead),  on  t^  part  of  the  reepondents, 
that  White  and  Burrowes  appeared  to  have  been  guilty  of  a  gross  fraud  and 
manifest  imposition  upon  John  Pue,  in  obtaining  the  said  articles  and  conveyance; 
and  that  this  was  so  manifest  from  the  facte  of  the  case,  that  the  whole  transaction 
might  be  esteemed  a  fraud  ivppaa^nt.  As  to  the  objection  arising  from  tJie  length 
of  time  and  acquiescence,  ever  since  1699,  when  Pue  died ;  it  was  said  to  be  but  18 
years  ago  since  John  Pue  died,  and  left  his  seven  daughters  in  so  poor  and  miserable 
a  condition,  that  they  were  dispersed  to  get  their  livelihood,  and  unable,  by  reason 
of  their  poviarty,  to  prosecute  their  right.  That  in  1701,  they  preferred  their  bill 
in  the  Exchequer,  against  White  and  Burrowes,  but  were  so  poor,  they  could  not 
proceed;  but  in  1718,  after  Catherine,  one  of  t^e  daughters,  had  married  the  re- 
spondent Lightburne,  a  gentleman  of  estate  and  substance,  they,  and  the  other 
respondents,  preferred  their  bill,  and  thereupon  obtained  the  decree  now  complained 
of;  and  therefore  it  was  hoped,  tJiat  18  years  was  not  such  a  length  of  time,  as  to. 
bar  the  respondents  of  their  plain  and  manifest  right;  and  especially  when  liieir 
not  proceeding  sooner,  was  so  fully  accounted  for :  that  tiie  decree  in  this  case,  being 
no  more  than  to  put  the  reepondents  in  a  condition  of  trying  the  merits  of  tiie 
cause,  as  to  the  insanity,  by  ordering  that  the  mortgage  should  not  be  made  use 
of,  to  hinder  those  merits  from  coming  in  question  on  a  trial ;  the  reepondents  were 
ftdvised,  that  it  was  but  the  ordinary  justice  ,of  a  Court  of  Equity,  and  that  there 
was  not  the  least  colour  for  appealing  from  such  a  decree. 

In  support  of  the  crott  appeal,  it  was  insisted,  that  it  appeared  from  the  proofs 
in  the  cause,  that  White  and  Burrowes  obtaine|d  from  Pue,  the  articles  and  deed 
under  which  they  claimed  tiie  equity  of  redemption,  when  he  was  under  imprison- 
ment: and  that  they  being  attornies,  were  the  more  capable  of  imposing  on  [186] 
him  in  that  situation.  That  the  estate  was  above  £80  per  ann.  and  might  be  conr 
siderably  improved,  subject  only  to  two  mortgages ;  one  to  Thady  Byrne  for  £200 
which  was  overpaid  by  the  perception  of  the  profits ;  and  the  otiier  to  Sir  William 
Fownes  for  £82  17s.  lOd.  That  the  pretended  consideraticm  of  £100  bore  no 
proportion  to  the  value  of  the  equity  of  redemption,  neither  was  there  any  proof 
that  even  this  inconsiderable  sum  was  ever  paid ;  and  that  the  whole  of  this  trans- 
action was  so  manifestly  fraudulent,  thjat  it  was  conceived  a  Court  of  Equity  ought 
to  have  relieved  against  it,  without  the  expence  of  sending  the  parties  to  a  trial 
at  law. 

But  to  this  it  was  answered  (R.  Raymond,  P.  Torke),  that  tfaei^  was  no  proof  in 
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tike  cause  of  any  fraud,  imposition,  or  unfair  practice,  in  obtaining  tue  said  pur- 
chase; but  on  the  contraiy  it  appeared,  that  during  the  treaty,  which  was  fairly 
carried  on,  and  at  the  time  of  executing  the  articles  and  assignm^ant,  John  Pue 
had  the  perfect  use  of  his  reason,  and  very  well  understood  what  he  was  doing : 
that  purchases  were  not  to  be  set  aside  in  Courts  of  Equity,  upon  pretence  of  a  good 
or  bad  bargain ;  and  a 'precedent  of  that  kind  might  be  attended  with  many  incon- 
veniences in  Ireland,  where  the  value  of  lands  had  for  seyeral  years  past  been 
subject  to  great  fluctuation.  That  it  was  in  proof  in  the  cause,  tlhat  at  the  time 
of  making  the  aaid  purchase,  the  lands  in  queetiob  were  let  to'r  a  term  of 
21  years,  at  the  yearly  rent  of  £25,  out  of  which  a  quit-rent  of  ;£10  per  ann. 
at  least  was  paid  to  the  Crown,  and  a  chief-rent  of  iOs.  a  year,  to  Sir  Laurence 
Esmond,  which  reduced  the  clear  yearly  rent  to  £13.  That  there  was  then  due  on 
the  mortgage  to  Byrne,  £155,  which,  with  the  £100  paid  to  John  Pue,  and  for  his 
use,  amounted  to  near  20  years  purchase,  and  which,  according  to  the  then  rate  of 
interest  in  Ireland,  was  equal  to  40  years  purchase  in  England  ;  so  that,  considering 
the  then  value  of  lands,  which  ought  to  be  the  measure  in  this  case,  more  than  a 
sufficient  consideration  was  given  for  the  purchase;  besides  £300  expended  by 
White  in  obtaining  a  reduction  of  the  high  quit^rent,  and  the  other  sums  laid  out 
by  him,  after  the  purchase,  in  buying  in  judgments,  that  afiected  the  premises, 
and  which  he  was  forced  to  do  in  order  to  have  quiet  enjoyment  of  his  purchase: 
that  though  Pue  was  imprisoned  at  the  time  of  eseicuting  the  articles  and  assign- 
ment, yet  he  was  not  in  prison  at  the  suit  either  of  Wliite  or  Burrowes,  or  by 
their  procurement,  management,  or  consent;  and  it  appeared,  by  thie  testimony  of 
Beversj  witnesses  of  undeniable  credit,  that  he  was  in  his  perfect  senses  when  h^ 
executed  the  deeds:  and  should  it  be  objected,  that  by  a  report  made  in  a  cause 
between  White  and  Emerson,  the  assignee  of  the  mortgage,  it;  appeared,  that  in 
1706,  when  White  got  possession  of  tiie  mortgaged  premises,  he  was  overpaid  £262, 
it  was  answered,  that  this  was  occasioned  by  the  unforeseen  and  unexpected  rise 
in  the  value  of  lands  in  Ireland,  after  making  the  bargain,  and  ought  not  to  be  of 
any  weight  or  influence  in  tJiis  case. 

[187]  After  hearing  counsel  on  these  appeals,  it  was  okhbrbd  and  adjudged,  that 
the  said  orders  should  be  reversed,  and  the  original  appeal  dismissed. — And  then 
the  judgment  proceeds  in  these  words :  "And  forasmuch  as  the  articles  of  the  7th 
of  Hay  1697,  entered  into  by  John  Pue  deceased,  in  the  pleadings  named;  as  also 
the  conveyance  of  the  equity  of  redemption  of  the  premises,  made  pursuant  thereto, 
touching  which,  the  appellants  in  the  cross  appeal,  by  their  bill,  sought  to  be 
reliered,  appear  to  have  been  obtained  by  notorious  fraud ;  it  is  therefore  further 
OBDKRBD  and  ADJUDGBD,  that  the  said  articles  and  conveyance  be  set  aside,  so  far 
Mthe  same  import  an  absolute  sale  or, conveyance  of  the  equity  of  redemption  of 
the  lands  and  premises  contained  therein ;  and  that  the  said  articles  and  conveyance 
be  only  deemed  and  taken  to  be,  and  do  stand  as  a  security  for  such  money  only, 
u,  on  a  fair  account  to  be  taken  in  the  said  Court,  shaU  appear  to  have  been 
really  and  bond  fide  paid  by  the  testator  Abraham  White,  and  the  respondent 
Thomas    Burrowes,     or     either     of     them,     as     the     consideration  -  money,     or 
u    part    of    the    consideration  -  money,    mentioned    in    the    said     articles    and 
conveyance ;     as     also     for     all     such     other     sum     and     sums    of    money,     as 
the  said  White  and  Burrowes,  or  either  of  them,  really  and  bond  fide  paid  to, 
or  to  the  use  of  the  said  John  Pue,  or  by  his  order  or  direction,  or  in  discliarge, 
or  towards  satisfaction  of  any  other  debt,  or  sum  of  mon^,  which,  was  really  and 
honA  fide  due  or  owing  from  the  said  John  Pue,  and  for  which  the  said  White  and 
Burrowes,  or  any  person  or  persons  claiming  under  them,  or  either  of  them,  had 
not  received  satisfaction  out  of  any  other  lands  of  the  said  Pue's,  or  otherwise; 
togethn-  with  interest  for  the  same,  at  the  rate  of  £10  per  cent,  from  the  respective 
times  the  said  White  and  Burrowes  advanced  and  paid  tixe  same,  until  such  time 
as  it  shiJl  appear  on  ihe  account  hereby  directed,  that  they  were,  or  should  be  re- 
imbursed the  same,  by  and  out  of  the  profits  of  the  premises  liable  to  the  payment 
thereof,  or  otherwise :  And  it  is  further  ordered  and  adjudged,  that  the  respondent 
Thomas  Burrowes,  as  also  the  eocecutrix  and  devisees  of  the  said  Abraham  White, 
do  come  to  an  account  before  one  of  the  Masters  of  the  said  Court,  for  what  they, 
or  any  or  either  of  them,  or  the  said  Abraham  White,  in  his  life-time,  have,  or, 
without  their  wilful  neglect  or  default,  might  have  received,  by  and  out  of  the 
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rents  and  profits  of  the  said  John  Pue's  real  estate,  comprised  in  tiie  said  articles 
and  conveyance;  and  they  are  to  stand  charged  with  what  shall  appear  to  have 
been  by  them  received  as  aforesaid,  as  also  with  the  further  sum  of  £262  12b.  11^ 
mentioned  in  the  report  of  the  9th  of  July  1712,  made  in  the  Court  of  Exchequer 
in  Ireland,  or  so  much  thereof  as  shall  appear  to  have  been  paid  to  the  said 
Abraham  White  by  Arthur  Emerson,  the  assignee  of  Thady  Byrne's  mortgage, 
together  with  Irish  interest  for  the  same,  from  the  time  of  payment  thereof;  and 
in  case  the  said  Burrowes,  and  the  devisees  of  the  said  .White,  insist  on  any  [188] 
other  debts  of  tiie  said  Pue's  to  have  been  paid  by  them,  any  or  either  of  them, 
then  they  are  to  account  for  what  they,  any  or  either  of  them,  or  any  daiming  under 
them,  or  either  of  them,  have,  or  without  wilful  default  might  have  received,  out 
of  the  rents  and  profits  of  any  other  estate  liable  to  the  payment  thereof,  or  other- 
wise towards  the  satisfaction  thereof:  And  it  is  furtixer  obdbbbd  and  adjudobd, 
that  if  on  taking  the  said  accounts,  any  thing  shall  appear  to  remain  due  to  the 
said  Burrowes  and-  the  devisees  of  the  said  White,  the  same  is  to  be  paid  them, 
with  Irish  interest,  by  the  coheirs  of  the  said  John  Pue,  at  such  time  and  place 
as  the  said  Court  shall  appoint;  and  upon  payment  thereof,  the  said  Burrowes  and 
the  devisees  of  the  said  Abraham  White,  are  to  re-convey  the  equity  of  redemption 
of  the  premises  to  the  said  coheirs  of  the  said  John  Pue,  or  to  whom  they  shall 
appoint;  and  also  all  the  estate  and  interest  of  them  the  said  Burrowes  and  the 
said  devisees,  or  any  or  either  of  them,  or  any  other  person  or  persons  claiming 
in  trust  for  them,  or  any  or  either  of  them,  by  or  underr  the  mortgage  or  con- 
veyance of  the  said  premises  from  the  said  Emerson,  freed  and  discharged  of  and 
from  all  incumbrances  made  by  them  the  said  Abraham  White  and  the  said 
Burrowes,  or  either  of  them,  or  any  claiming  under  them,  or  either  of  them,  or 
in  trust  for  them  or  any  or  either  of  them;  which  conveyances  are  to  be  settled 
and  approved  of  by  one  of  the  Masters  of  the  said  Court,  in  case  the  parties  differ 
therein :  And  it  is  further  obdbkbd  and  adjudgbd,  that  the  said  Burrowes  and  the 
executrix  and  devisees  of  the  said  Abraham  White,  do  also  assign  over  to  the  co- 
heirs of  the  said  J^hn  Pue,  or  as  they  shall  direct,  all  the  securities  and  other 
incumbrances,  which  were  taken  in  by  the  said  Burrowes  and  White,  and  which, 
upon  the  said  accounts,  shall  appear  to  be  satisfied;  and  to  deliver  up  the  same 
upon  oath,  to  or  for  the  benefit  of  the  said  coheirs,  with  possession  of  the  said 
estate,  as  the  said  Court  shall  direct:  but  if,  upon  taking  the  said  accounts,  it 
shall  appear  that  the  said  Burrowes,  and  White,  in  his  life-time,  or  his  executrix 
and  devisees  since  his  decease,  are  overpaid;  then  it  is  further  obdbbkd  and 
ADJUDGBD,  that  what  shall  appear  to  be  so  overpaid,  shall  be  paid  by  the  said 
Burrowes  and  the  executrix  and  devisees  of  the  said  Abraham  Whiter  to  the  said 
ooheirs  of  the  said  John  Pue,  with  Irish  interest,  to  be  computed  for  the  same  from 
the  time  of  such  over-payment,  at  such  time  and  place  as  the  said  Court  shall 
appoint ;  and  thereupon  such  reconveyances  and  assignments,  are  to  be  made  to  or 
for  the  benefit  of  the  said  coheirs ;  and  possession  of  the  estate,  and  the  deeds  and 
writings  relating  thereto,  are  to  be  delivered  up  on  oath,  as  before  directed :  and, 
for  the  better  taking  the  said  accounts,  all  deeds,  writings,  securities,  books,  papers, 
and  accounts,  are  to  be  produced  on  oath,  before  one  of  the  Masters  of  the  said 
Court;  and  all  parties  accounting  are  to  be  examined  on  interrogatories,  for  the 
better  discovery  of  the  [189]  matters  aforesaid,  as  the  said  Court  shall  direct ;  and 
they  are  to  have  all  just  allowances  upon  the  said  accounts,  in  taking  which 
accounts  ;annual  rests  are  to  be  made:  and  it  is  further  obd^rbd  and  adjudobd, 
that  the  appellants,  who  are  complainants  in  the  said  suit  in  Chancery  in  Ireland, 
be  paid  their  costs  of  that  suit  by  the  said  Burroivles,  and  the  executrix  and 
devisees  of  the  said  White,  to  be  taxed  according  to  the  usage  of  that  Court ;  and 
that  the  said  Court  do  give  all  proper  directions  for  the  better  ezecutintr  this  iudff- 
ment."    (Jour.  vol.  22.  p.  78.)  ^ 
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Cask  11. — Lohd  roBBES  and  others, — Appdlants;  Albxandkb  Deniston  and 
others, — Reapondmta  [23rd  February  1722]. 

[Mew's  Dig.  Tii.    188.] 

[By  an  Irish  statute,  6  Ann.  all  deeds  executed  after  the  25th  of  March  1708, 
and  not  registered,  are  declared  void.  A  lease  6f  lands  was  neglected  to  be 
registered,  which  the  letior  taking  advantage  of,  granted  a  new  lease  to 
another  person,  who  brought  an  ejectxaent  and  recovered:  held,  that  the 
original  lessee  was  relievable  in  equity;  for  the  statute  being  made  to 
prevent  frauds,  shall  never  be  used  as  a  means  to  cover  it.] 

**Dbcrhh  of  the  Court  of  Chancery  in  Ireland,  for  a  perpetual  injunc- 
tion against  the  first  lessee,  rbvkrsbd. 

The  case  is  stated  in  13  and  19  Yin.  and  2  Eq.  Ca.  Ab.  in  the  following 
terms.  It  is  not  perhaps  very  easy,  or  very  material,  to  decide  which 
Abridgment  agrees  best  with  the  report  here  given  at  length. 

"A  statute  was  made  in  Ireland,  that  all  leases  that  should  not  be  regis- 
tered by  such  a  day  should  be  void.  The  respondent,  who  lived  in  the  re- 
motest part  of  Ireland,  not  having  notice  of  the  act  of  Parliament,  did 
not  register ;  whereupon  another  lease  was  made  to  one  who  had  notice  of 
t^e  first,  and  registered,  and  ejectment  brought  upon  it ;  but  the  respondent 
was  relieved." 

Vinor,  vol  13.  p.  550.  ca.  9 :  vol.  19.  p.  514.  ca.  36 :  2  Eq.  Ca.  Ab.  482.  ca.  19. 
In  1678,  Arthur,  Earl  of  Granard,  grandfather  to  the  appellant  Lord  Forbes, 
on  the  marriage  of  Arthur  his  eldest  son,  the  appellant's  father,  settled  his  estate 
in  Ireland  on  himself  for  life;  remainder  to  his  said  son  Arthur,  for  life;  re- 
mainder in  tail,  to  the  first  and  other  sons  of  that  marriage ;  with  a  power  in  this 
settlement,  for  the  Earl  and  his  said  son  Arthur,  to  make  leases  for  three  lives, 
or  21  years  in  possession,  at  the  be*t  improved  rent,  unt/iotit  fine;  and  with  an 
express  condition,  that  the  then  rent  thovid  not  he  lesiened. 

The  Earl  in  1693,  let  part  of  the  estate,  called  Drumceele,  to  the  respondent 
Alexander  Deniston,  for  three  lives,  at  £14  per  ann.  for  part  of  the  term,  with  a 
rising  rent  till  it  came  to  £28  per  ann.  although,  at  the  time  of  the  settlement, 
these  lands  were  let  for  £28  per  ann. 

An  act  of  Parliament  was  made  in  Ireland,  in  the  6th  year  of  Queen  Ann,  which 
enacted  in  the  words  following,  viz.  "  That  every  deed,  or  conveyance,  (a  memorial 
whereof  shall  be  duly  registered  according  to  the  rule  and  directions  in  this  act 
prescribed,)  shall,  from  and  after  the  25th  day  of  March  in  the  [190]  year  of  our 
Lord  1708,  be  deemed  and  taken  as  good  and  effectual,  both  in  law  and  equity, 
according  to  til©  priority  of  time  of  registering  such  memorial,  for  and  concerning 
the  honours,  manors,  lands,  tenements,  and  hereditaments,  in  such  deed  or  convey- 
ance mentioned  or  contained,  according  to  the  right,  title,  and  interest  of  the  person 
or  persons  so  conveying  such  honours,  manors,  lands,  tenements,  and  heredita- 
ments, against  all  and  every  other  deed,  conveyance,  or  disposition  of  the  honours, 
manors,  lands,  tenements,  or  hereditaments,  or  any  part  thereof,  comprised  or 
contained  in  any  such  memorial,  as  aforesaid :  and  that  every  deed  or  conveyance, 
not  registered,  which  shall  be  made  and  executed  from  and  after  the  25th  day  of 
March  1708,  of  all  or  any  of  the  honours,  manors,  lands,  tenements,  or  heredita- 
ments, comprised  or  contained  in  such  deed  or  conveyance,  a  memorial  whereof 
shall  be  registered  in  pursuance  of  this  act,  shall  be  deemed  and  adjudged  as 
fraudulent  and  void,  not  only  against  such  deed  or  conveyance  registered  as  afore- 
said, but  likewise  against  all  and  every  creditor  and  creditors  by  judgment,  re- 
cognizance, statute-merchant  or  of  the  staple,  confessed,  acknowledged,  or  entered 
into,  from  and  after  the  25th  day  of  March  aforesaid,  as  for  and  concerning  all 
or  any  of  the  honours,  manors,  lands,  tenements,  or  hereditaments,  contained  or 
expressed  in  such  memorial  registered  as  aforesaid." 

The  price  of  lands  in  Ireland  being,  in  the  year  1715,  advanced,  and  the  said 
premises  being  of  far  greater  value  than  the  said  rent  of  £28  per  ann.  the  respon- 
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dents  procured  a  lease  from  Earl  Arthur,  th»  father  of  the  appdlant  Lord  Forbo, 
dated  the  13th  of  December  1715,  for  three  new  lives,  at  £30  per  ann.  and  the 
lease  of  1693  was  then  surrendeired ;  but  this  ne(w  lease  was  not  registered,  as 
required  bj  the  said  act. 

The  last  Earl  Arthur  being  greatly  in  debt,  the  appellant  Lord  Forbes,  out 
of  his  duty  to  him,  agreed  to  pay  his  debts ;  and  thereupon,  by  deeds  of  lease  and 
release,  dated  the  16th  and  17th  of  September  1717,  in  consideration  of  £6670 
thereby  agreed  to  be  paid  by  the  said  appellant^  to  and  for  his  said  father's  debts 
therein  mentioned,  and  of  securing  to  him  a  rent>-charge  of  £700  per  ann.  and 
also  £400  per  ann.  to  the  Countess  of  Granard,  during  his  Lordship's  life,  and  an 
annuity  of  £100  per  ann.  to  one  Mdvil,  and  several  other  charges  on  the  estate; 
the  said  Earl  conveyed  all  his  estate  to  the  appellants  Robert  Doyne  and  Richard 
Nutley,  in  trust  for  the  appellant  Lord  Forbes. 

These  sums  and  charges  were  a  full  and  valuable  consideration  for  the  said 
Earl's  estate  for  life;  and  this  conveyance  was  immediately  afterwards  registered 
according  to  the  directions  of  the  said  act. 

When  \hB  appellant  Lord  Forbes  looked  into  the  estate;,  he  found  the  lease 
obtained  by  the  respondents  in  1716,  was  let  at  a  veoy  great  under-value,  and  not 
warranted  by  the  settlement,  or  registered  j  and  therefore  he  ordered  an  ejectment 
to  be  brought,  [191]  and  upon  a  trial  at  the  Assizes,  in  Hilary  vacation  1719,  a 
special  verdict  was  found,  and  returned  into  the  King's  Bench  in  Ireland:  and 
in  Michaelmas  term  1720,  judgment  was  given  for  Lord  Forbes. 

The  respondents  thereupon,  in  Easter  term  following,  filed  a  bill  in  the  Court  of 
Chancery  in  Ireland,  against  the  appellants  and  one  Richard  Stewart;  praying 
to  be  established  in  the  possession  of  the  premises,  undbr  the  first  lease  of  1693, 
or  the  last  lease  made  in  1715;  and  pretended  that  the  appellants,  or  the  said 
Richard  Stewart  as  tiieir  receiver,  had  notice  of  the  lease  before  the  said  purchase 
in  1717. 

To  this  bill  the  appellants  and  the  said  Richard  Stew.art  put  in  their  answer: 
and  thereby  fully  denied  all  fraud  charged  in  the  bill,  or  that  any  of  them  had 
notice  of  the  respondents'  lease;  and  insisted,  that  the  first  lease  was  surrwidered, 
and  that  the  second  was  not  warranted  by  the  powers  in  the  settlement,  and  was 
made  at  a  great  under-value;  and  that»  by  the  said  act»  the  same  was  fraudulent 
and  void  as  against  the  appellant  Lord  Forbes,  who  was  a  purchaser  for  a  valuable 
consideration,  and  had  obtained  judgment  at  law  on  a  special  verdicts 

Notwithstanding  which,  and  although  the  appellant  Lord  Forbes  fully  proved 
in  the  cause  that  he  had  paid  and  secured  on  his  said  father's  account  £8199  Hs. 
and  had  made  good  all  the  considerations  in  the  said  deed ;  yet,  upon  hearing  the 
cause  on  the  13th,  14th,  and  I7th  of  February  1721,  the  Lord  Chancellor  decreed, 
that  a  perpetual  injunction  should  be  awarded  from  time  to  time,  to  stay  the 
appellants'  proceeding  against  the  respondents  at  law  during  the  continuance  of 
the  said  last  leiase;  and  decreed  the  appellants  to  pay  costs;  declaring,  it  was  a 
fraudulent  purchase  in  the  trustees  who  bought  the  estate  for  the  appdluit  Lord 
Forbes,  they  having  full  notice  of  the  respondent's  lease. 

From  this  decree  the  appellants  appealed,  insisting  (R.  Rajrmond,  T.  Lutwyche) 
that  there  was  no  colour  of  equity  to  support  the  said  lease,  contrary  to  the  act  of 
Parliament,  and  against  the  special  verdict  obtained  by  the  appellant  Lord  Forbes, 
upon  a  fair  trial ;  but  if  there  had  been,  yet  the  injunction  ought  only  to  be  con- 
tinued during  the  life  of  the  appellant  Lord  Forbee's  father ;  it  being  a  void  lease 
against  the  appellant  as  tenant  in  tail,  being  made  contrary  to  the  power  reserved 
in  thei  settlement  for  granting  leases.  That  Siis  decree  was  against  the  plain  words 
and  intent  of  the  said  act  of  Parliament,  which  makes  prior  conveyances,  not 
registered,  fraudtilent  and  void  against  subsequent  conveyances  which  are  res- 
tored, as  well  in  equity  as  at  law ;  and  especially  in  this  case,  where  the  appellant 
Lord  Forbes  was  a  purchaser  for  a  valuable  consideration.  That  even  if  a  Court 
of  Equi^  could  controul  an  act  of  Parliament,  there  was  no  ground  for  doing  it 
in  the  present  case ;  the  appellants,  or  any  person  concerned  for  tibiMn,  not  having 
any  notice  of  the  lease,  nor  having  been  guilty  of  any  fraud  whatsoever.  That  the 
judgmMit  was  given  at  law  before  the  bill  was  filed,  and  [192]  that  upon  a  special 
vwdict,  which  stated  all  that  the  respondents  could  insist  upon  in  a  Court  of 
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Equity;  and  therefore  it  was  oonceived,  tliat  even  if  the  re^ondents  were  reliev- 
aUe  in  a  Court  of  Equity,  they  were  too  late,  after  having  made  all  the  defence 
they  could  at  law,  and  put  the  appelant  Lord  Forbes  to  a  great  espence  in  obtaining 
the  said  judgment  That  though  all  persons  are  parties  and  privy  to  acts  of  Parlia- 
ment, yet,  that  none  might  pretend  ignorance  of  the  register  acts,  they  are  to  be 
publicly  read  at  evwry  Assizes,  and  every  General  Quarter-sessions  in  each  county; 
and  therefore  it  was  hoped  that  the  decree  would  be  reversed,  the  appellants  left  at 
liberty  to  have  the  benefit  of  their  judgment  at  law,  and  that  the  respondents'  bill 
would  be  dismissed  with  costs. 

On  the  other  side  it  was  argued  (S.  Mead,  C.  Talbot),  that  the  register  act,  as 
appeared  by  the  preamble  of  it,  was  made  for  the  benefit  of  fair  purchasers  and 
creditors,  against  fraudulent  and  dormant  deeds ;  and  was  never  intended  to  pre- 
judice any  deed  or  lease  fairly  obtained,  where  actual  possession  always  went  along 
with  it.     That  the  said  Richard  Stewart,  who  acted  for  Lord  Forbes,  had  notice  of 
the  respondent's  title  and  possession,  and  was  fully  apprised  of  the  condition, 
circumstances,  and  value  of  the  estate,  before  the  conveyance  to  Doyne  and  Nutlqr 
was  executed.     That  no  more  was  intended  to  be  conveyed  to  Lord  Forbes  than  the 
rent  and  reiversion  during  Lord  Granard's  life;  the  yearly  value  of  the  estate  at 
that  time,  according  to  the  rents  reserved  upon  the  several  leases  under  which  the 
tenants  were  in  possession,  being  the  occasion  of  the  consideration-money  given  by 
Lord  Forbes ;  and  upon  that  foot  he  had  a  very  beneficial  bargain,  the  yearly  rents 
of  the  estate  theib  in  possession  amounting  to  £1500  or  better,  besides  an  estate 
in  rerversion,  since  fallen  in,  of  the  yearly  value  of  £900.     That  Stewart,  who  was 
agent  to  Lord  Forbes  and  his  trustees,  received  from  the  reef>ondents  several  sums 
of  money  for  rent  accrued  after  the  conveyance  to  Nutley  and  Doyne  was  executed, 
and  gave  acquittances  for  the  same;  and  which,  as  the  respondents  were  advised, 
amounted  to  an  agreement  that  their  lease  should  stand;  or,  at  least,  to  a  con- 
firmation of  it.     That  if  the  registry  of  Lord  Forties's  deed,  after  his  having  had 
full  notice  of  the  respondent's  lease,  and  receiving  rent  thereon,  should  be  a  mean« 
of  avoiding  the  lease,  for  no  other  reason  than  because  it  was  not  registered,  the 
act  of  Parliament,  instead  of  suppressing  fraud,  would  be  made  use  of  to  eetaUish 
fraud,  and  to  ruin  a  number  of  honest  industrious  tenants  in  Ireland.     And  therefore 
it  was  hoped  that  the  decree  would  be  affirmed,  and  the  appeal  dismissed  with  costs. 
But,  after  hearing  counsel  on  this  appeal,  it  was  ordibbd  and  adjudobd,  that 
the  said  decree  of  ihe  17th  of  February  1721,  should  be  reversed :  and  it  was  further 
OKDBRio  and  asjudokd,  that  all  proceedings  at  law  by  the  appellants,  or  any  of 
them,  against  the  respondents,  or  their  heirs  or  assigns,  or  any  claiming  under 
them,  to  avoid  or  impeach  the  said  lease  in  question,  dated  [193]  the  13th  of 
December  1715,  except  for  breach  of  the  conditions  or  covenants  therein  contained, 
should,  during  the  life  of  the  Earl  of  Granard,  if  the  term  of  the  said  lease  should 
so  long  continue,  be  stayed  ;  and  that  the  respondents,  their  heirs  and  assigns,  pay- 
ing their  rents,  and  performing  their  covenants,  should  be  quieted  in  the  possession 
of  the  lands  and  tenements  therein  demised,  during  the  oontinuance  of  the  said 
lease,  if  the  Earl  of  Granard  should  so  long  live;  but  that  after  his  death  the 
appdlants  should  be  at  liberty  to  try  their  title  at  law,  as  they  should  be  advised ; 
Iwt  not  to  take  out  execution  on  the  judgment  in  ejectment  already  obtained :  and 
it  was  further  obdirbd,  that  the  Court  of  Chancery  in  Ireland  should  cause  an 
injunction  or  injunctions  to  be  issued  accordingly ;  and  this  present  order  to  be 
duly  performed  and  put  in  execution.     (Jour.  vol.  22.  p.  98.) 
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Case  12. — John  Walker, — Appellant;  Joseph  Nightingale,— i2e!jp<md«n< 

[15th  March  1726]. 

[Mew'8  Dig.  i.  934.     See  Sale  of  Goods  Act,  1893  (56  and  57  Vict.  c.  71),  s.  58.] 

[A.  brought  his  bill  for  an  allowance  of  a  certain  sum  of  money,  as  a  commission 

upon  the  sale  of  goods  by  auction,  where  he  attended  as  a  pufter  to  enhance 

the  price  of  the  goods.     Bill  dismissed  with  costs;  the  demand   being  of 

such  a  nature  as  ought  not  to  have  any  countenance  in  a  Court  of  Equity.] 

**  And  Equity  will  not  suBEer  demands  of  an  unfair  nature  to  be  set 
against  fair  and  just  demands  in  an  account;  and  a  cross-bill  for  that  pur- 
pose was  dismissed  with  costs. 

The  Dbcrbb  of  the  Lords  Commissioners  of  the  Court  of  Chancery  was 

AFFIRMBD,  with  £100  COSts. 

Mr.  Fonblanque,  in  his  notes  to  the  Treatise  of  Equity,  c.  4.  §  4.  obsenres 
that  the  practice  of  pufflng,  as  it  is  called,  at  auctions,  was,  in  Bextcell  v. 
Chrittie,  Cowp.  395,  considered  as  illegal.  But  the  Legislature  having 
since  that  case  enacted,  that  property  put  up  to  sale  at  auction  shall,  upon 
the  knocking  down  of  the  hammer,  subject  the  auctioneer  to  the  pa3rment 
of  certain  duties ;  unless  such  property  can,  by  the  mode  prescribed  by  the 
act,  be  shewn  to  have  been  bought  in  by  the  owner  himself,  or  by  some  pei> 
son  by  him  authorized;  this  seems  indirectly  to  have  given  a  sanction  to 
this  practice;  which  may  materially  aSect  the  authority  df  the  decision  in 
Walker  v.  Gascoigne  [the  case  here  reported],  and  the  opinion  in  BexweU  ▼. 
Chrittie.  See  Morrice  v.  Tvdning,  2  Bro.  C.  S.  326 ;  and  stat  28  Geo.  8. 
c.  37.  §  20,  which  recognizes  these  puffers  or  bidders.** 

Viner,  vol.  13.  p.  544.  ca.  13.     2  Eq.  Ab.  161.  ca.  13.  483.  ca.  26.     Cited  in  both 
books  by  the  name  of  Walker  v.  Gascoigne. 

Sir  Robert  Nightingale,  who  was  many  years  resident  in  East  India,  returned 
to  England  in  August  1709 ;  and  both  before  and  after  that  time,  to  his  death,  he 
employed  Francis  Chamberlain  Esq.  to  manage  most  of  his  affairs,  which  Mr. 
Chamberlain  did  (^iefly  in  his  own  name;  and  having  dealings  with  the  appellant, 
he  intrusted  him  with  several  monies,  army  debentures,  and  other  things  of  Sir 
Robert's,  for  which  Mr.  Chamberlain  took  notes  in  his  own  name  from  the  appellant 
or  his  servant. 

Before  Mr.  Chamberlain  had  settled  any  account  with  Sir  Robert  Nightingale, 
viz.  on  the  16th  of  July  1722,  Sir  Robert  died;  having  made  his  will,  and  thereof 
appointed  Robert  Gascoigne,  the  [194]  respondent's  brother,  executor;  who,  pur- 
suant to  the  direction  of  such  will,  took  the  sirname  of  Nightingale,  and  after- 
wards died,  having  made  his  will,  and  appointed  the  respondent  executor  thereof, 
who  duly  proved  the  same,  and  also  took  the  sirname  of  Nightingale,  pursuant  to  a 
clause  in  the  same  will. 

Soon  after  Sir  Robert's  death,  Mr.  Chamberlain  commenced  a  suit  touching  the 
validity  of  his  will,  in  the  Prerogative  Court  of  Canterbury,  against  the  said  Robert 
Gascoigne  Nightingale,  and  after  his  death,  carried  on  the  same  against  the  re- 
spondent, until  the  btii  of  February  1722;  when  the  respondent  obtained  a  de- 
.finitive  sentence  against  Chamberlain,  and  a  confirmation  of  the  probate  formerly 
granted  to  the  said  Robert  Gascoigne  Nightingala  After  which,  the  respondent 
applying  to  Mr.  Chamberlain  for  an  account  of  Sir  Robert's  effects  come  to  his 
hands,  had  three  notes  delivered  him  in  part  of  such  effects;  two  of  them  signed 
by  the  appellant,  and  the  other  by  David  Karver  his  servant,  which  notes  were  in 
the  following  words,  viz. 

/  promise  to  pay  unto  Mr.  Fran.  Chamberlain,  or  hit  order,  on  demand, 
four  hundred  pounds.  London,  May  16,  1709. 

Value  received  for  self  and  Comp.  John  Walker 

£400. 
Received,  May    2,  1712,  of  Captain  Edward  Arnold,  a  warrant  to  clear 
goods,  amounting  unto  the  sum  of  eight  hundred  eighty  three  pounds,  eleven 
shillings,  and  sixpence,  which  I  promise  to  be  accountable  for  on  demand 

£883  lis.  6d.  John  Walker. 
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Received  the  6th  of  June,  of  Mr.  Francis  Chamberlain,  one  hundred  and 
twelve  pound*,  five  ehiUinge,  and  nine  pence,  in  a  debenture  for  Mr.  John 
Walker,  per  David  Earver. 

£112  5b.  9d. 

Mr.  Chamberlain  owned,  upon  the  delivery  of  these  notes,  that  the  money  had 
been  often  demanded  of  the  appdlant,  and  was  not  paid,  because  of  several  demands 
made  on  Sir  Robert  by  the  appellant,  which  could  not  he  adjusted.  And  the 
respondent  afterwards  demanding  satisfaction  for  such  notes  from  the  appellant, 
he  owned  the  same  were  unpaid,  but  said.  Sir  Robert  owed  him  more  than  tjie 
monies  came  to;  and  being  pressed  for  the  particulars  of  his  demands,  delivered 
an  account,  making  Sir  Robert's  estate  debtor  to  him  £1038  9s.  6d.  whereof 
£784  9b.  6d.  was  for  commission  at  £3  per  cent  on  account  of  goods  of  Sir 
Kobert's  sold  at  the  East  India  Company's  sale;  and  £200  more,  for  so  much  he 
pretended  to  have  lost  by  two  bales  of  muslins  he  had  at  those  sales  bid  very  high 
for,  and  which  were  therefore  left  upon  his  hands. 

The  appellant  refusing  to  pay  the  notes,  unless  h^  was  allowed  his  demands; 
and  the  respondent  not  being  able  to  bring  an  action  at  law  in  his  own  name,  he, 
on  the  24th  of  July  1723,  exhibited  a  bill  in  Chancery  against  the  appellant  and 
Mr.  Chamberlain,  for  a  satisfaction  of  the  money  due  on  these  notes.  To  which 
bill  the  appellant  put  in  his  answer,  and  thereby  admitted  [196]  the  notes ;  but 
insisted,  that  in  1709,  Sir  Robert  having  many  muslins  and  callicoes  to  dispose 
of  at  a  public  sale,  bid  the  appellant  lay  aside  his  other  business  and  apply  himself 
to  that  sale;  promising  to  allow  the  appellant,  as  customary  in  tjiose  cases,  full 
commission  for  the  whole  produce  of  such  sale.  That  the  appellant  thereupon 
undertook  and  went  through  the  management  of  the  sale,  which  amounted  in  all 
to  £26,149  36.  lid.  and  his  commission  at  £3  per  cent,  to  £784  9s.  6d.  which 
commission  he  insisted  on,  pretending  that  by  his  management  of  the  sale  he  gained 
for  Sir  Robert  several  thousand  pounds,  and  which  he  believed  no  other  person 
would  have  done;  he  also  insisted  on  £200  more,  as  a  loss  sustained  by  two  bales 
of  muslin,  which  he  said  were  sold  at  the  risk  and  on  the  account  of  Sir  Robert; 
and  the  rest  of  the  £1038  Ss.  lid.  he  said  was  due  to  him  for  wine  and  linen  sold 
Sir  Robert;  and  that  he  was  willing  to  account  for  the  monies  due  on  the  notes, 
if  the  respondent  would  allow  his  said  demands;  but  because  great  part  of  the 
appellant's  acts,  and  Sir  Robert's  orders,  were  of  a  private  nature,  and  impossible 
for  the  appellant  to  prove  but  by  circumstances,  he  therefore,  if  the  respondent 
refused  to  allow  them,  insisted  on  the  statute  of  limitations  in  bar  of  the  respond- 
ent's demands. 

On  the  27th  of  April  1724,  the  appellant  brought  a  cros^  bill  against  the  re- 
qwndent  and  Mr.  Chamberlain,  to  be  paid  the  £1038  9s.  6d.  and  also  £500  more, 
pretended  to  be  due  to  him  for  managing  a  sale  of  other  part  of  Sir  Robert's 
goods,  by  Chamberlain's  order:  and  that  ^e  said  three  notes  might  be  delivered 
up  and  cancelled.  And  in  this  bill  the  appellant  opened  and  explained  his  pre- 
tended services ;  saying  he  was,  by  Sir  Robert's  order,  to  raise  the  price  of  his  goods 
at  the  public  sales,  by  bidding  upon  the  buyers  thereof,  and  thereby  increase  the 
value  of  such  goods;  and  that  the  reason  why  the  appellant  was  to  have  £3  per 
cent  commission  was,  for  that  if  he  out-bid  others  he  waa  to  pay  for  the  goods, 
which  was  very  hazardous;  and  he  set  forth  particularly,  that  at  a  sale  in  1712, 
Sir  Robert  made  signs  to  him  to  bid  on  two  bales  of  muslin,  which  he  accordingly 
did,  and  lost  £200  by  them ;  which  loss  he  also  demanded  by  his  bill  of  the  respond- 
ent, besides  the  £784  9s.  6d.  iot  commission. 

The  respondent  put  in  his  answer  to  this  cross  bill,  and  on  the  16th  of  October 
1724,  brought  on  his  original  cause  to  be  heard  before  the  Lord  Chancdlor  Mac- 
clesfield, who  decreed  the  respondent  to  pay  Chamberlain,  he  being  only  a  trustee 
in  the  three  notes,  his  costs  to  be  taxed ;  and  that  the  Master  should  see  what  was 
due  from  the  appellant  to  the  respondent  on  the  said  three  notes,  and  compute 
interest  for  them,  and  tax  the  respondent  his  costs;  and  it  was  further  decreed, 
that  the  app^ant  should  pay  the  respondent  the  said  principal  money,  interest 
and  costs,  together  with  such  costs  as  the  respondent  should  pay  Chamberlain. 
But  the  appellant  then  making  default,  this  decree  as  to  him  was  only  unless  cause. 

[196]  The  appellant  having  paid  the  costs  of  his  default  both  causes  came  to 
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be  heard  together,  before  the  Lords  CommiBsioners  of  the  Great  Seal,  on  the  2d 
of  April  1725 ;  who  were  pleased  to  confirm  the  former  decree,  with  this  variation 
only,  that  the  Master  should  compute  interest  on  the  three  notes,  from  the  5th  of 
February  1722;  and  also  take  an  account  of  what  Sir  Robert  Nightingale  was 
indebted  to  the  app^ant  for  wine  and  linen,  and  allow  the  same  in  the  account 
directed  by  the  former  decree ;  but  dismissed  the  cross  bill  with  costs,  declaring  they 
saw  no  cause  to  relieve  the  appellant  therein. 

In  pursuance  of  these  decrees  the  Master  made  his  report  on  the  25th  of  November 
1725,  and  thereby  certified,  that  after  a  deduction  of  £5i  allowed  the  appellant  for 
his  wine  and  linen,  there  remained  £1624  Os.  lid.  due  to  the  respondent  for  prinoipal 
and  interest  on  the  notes,  and  for  his  costs  in  the  original  cause.  And  thas  report 
being  afterwards  duly  confirmed,  and  the  appellant  served  with  a  writ  of  execution 
of  the  decree,  he  paid  the  respondent  the  whole  money. 

But  notwithstanding  this  payment,  he  soon  afterwards  appealed  from  tiie 
decree,  insisting  (C.  Talbot,  T.  Lutwyche)  that  the  same  was  erroneous,  and  ought 
to  be  altered  and  set  aside  in  the  particulars,  and  for  the  reasons  following:  that 
an  allowance  ought  to  have  bepn  made  to  the  appellant  for  the  £784  9b.  6d. 
proved  to  have  become  due  to  him  for  his  commission  of  £3  per  cent,  on  the  sale 
of  goods  for  Sir  Robert  Nightingale's  account,  amounting  to  the  nett  produce  of 
£26,149  38.  lOd.  being  the  usual  and  customary  commission  given  to  others  in 
all  such  cases;  or  at  least  it  should  have  been  referred  to  the  Master  to  settle  a 
proper  allowance.  That  although  the  last  dealings  between  Sir  Robert  Nightingale 
and  the  appellant  were  in  1712,  and  Sir  Robert  lived  till  July  1722,  and  during 
all  that  time  they  were  near  neighbours  in  the  country,  and  the  app^ant  frequently 
at  Sir  Robert's  house,  yet  he  never  demanded  the  money  on  any  of  the  said  notes; 
which  afforded  a  strong  presumption  that  Sir  Robert  looked  upon  those  notes  as 
satisfied  by  the  services  which  the  appellant  had  done  him;  and  it  could  not 
reasonably  be  presumed  that  Sir  Robert  would  let  such  a  sum  remain  so  long  in 
the  appellant's  hands,  if  he  had  not  been  conscious  that  the  same  was  accounted 
for  and  satisfied  by  those  services,  for  which  the  appellant  never  received  any 
other  recompence  than  the  money  contained  in  the  said  notes:  and  therefore  it 
was  conceived,  that  the  appellant's  demands  ought  to  have  been  allowed,  or  some 
reasonable  compensation  made  him  for  his  trouble  in  Sir  Robert's  affairs;  or 
that  both  parties  should  have  been  left  to  their  respective  remedies  et 
law.  That  the  appellant's  cross  bill  had  been  dismissed  with  costs, 
although  it  is  Uie  common  practice  of  the  Court  of  Chancery,  where  there 
are  mutual  accounts  and  dealings  between  parties,  for  the  defendant  in  the  original 
cause  to  exhibit  a  cross  bill  to  have  a  satisfaction  of  his  demands.  And  the  appel- 
lant having  a  just  demand  upon  the  respondent,  which  he  refused  to  allow,  as 
appeared  upon  the  face  of  his  own  [197]  biU,  the  cross  bill  was  therefore  proper  and 
necessary,  as  well  for  a  discovery  as  relief,  and  ought  to  have  been  retained,  and 
the  appellant  relieved  in  the  manner  thereby  prayed.  That  by  the  decree  the 
appellant  was  ordered  to  pay  the  respondent  not  only  his  own  costs,  but  also  the 
costs  which  he  was  to  pay  the  defendant  Chamberlain;  whereas  it  appeared,  both 
by  the  respondent's  bill  and  the  evidence  in  the  cause,  that  the  appellant  was  always 
ready  to  come  to  an  account  with  him,  on  having  a  just  allowance  for  his  services  ; 
besides,  the  appellant  was  so  conscious  of  the  justice  of  his  demand,  that  he  offered 
to  leave  it  to  the  determination  of  any  two  indifferent  persons  conversant  in  the 
East  India  trade;  but  which  the  respondent  having  refused,  he  ought  not  to  be 
allowed  costs,  if  he  should  be  excused  from  paying  josts  to  the  appellant  It  was 
therefore  hoped  that  the  decree  would  be  reversed,  the  appellant's  bill  retained,  and 
the  money  he  had  paid  the  respondent  restored  to  him. 

On  the  other  side  it  was  contended  (P.  Yorke,  N.  Fazakerley),  that  the  demands  of 
the  appellant,  even  if  he  had  proved,  as  he  had  not,  that  they  were  grounded  on  any 
promise  or  agreement  of  Sir  Robert  Nightingale,  were  of  such  a  nature  as  ought  not 
to  have  any  countenance  in  a  Court  of  Equity ;  the  services  pretended  to  have  been 
done  for  Sir  Robert  being  no  other  than  attending  for  a  few  days  at  the  public  sales 
where  Sir  Robert's  goods  were  sold,  and,  by  a  fraudulent  underhand  contrivance, 
enhancing  the  prices  of  those  goods  by  bidding  upon  the  buyers  of  them  as  if  he 
had  been  a  real  buyer  himsdf ;  and  should  a  C^urt  of  Equity  decree  a  satisfaction 
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of  such  demands,  it  would  give  sanction  to  a  practice  contrary  to  the  faith  of  public 
sales,  and  be  an  injury  to  the  fair  and  honest  purchasor,  and  therefore  ought  to  meet 
witii  the  greatest  discouragement  That  the  appellant  having  made  such  an  unjust 
defence,  and  seeking  by  his  cross  bill  a  satisfaction  of  demands  founded  upon  unfair 
practices,  and  being  moreover  unable  to  make  proof  of  any  promise  or  agreement  of 
Sir  Bobert's,  it  was  but  just  to  dismiss  his  bill  witii  costs;  and  though  he  was  thereby 
left  to  seek  his  remedy  at  law,  yet  it  would  not  have  been  reasonable  to  have  senti 
the  respondent  to  law  for  recovery  of  a  just  and  unoontroverted  debt,  and  for  which 
he  could  not  maintain  any  action  in  his  own  name,  the  notes  being  taken  in  the 
name  of  Mr.  Chamberlain,  and  the  respondent  only  entitled  to  the  benefit  of  them| 
in  equity.  The  decree  therefore  being  founded  on  such  manifest  justice,  ought  to  be 
afSrmed,  and  the  appeal  dismissed  with  costs. 

Accordingly,  after  hearing  counsel  on  this  appeal,  it  was  ordbrbd  and  adjudobd, 
that  the  same  should  be  dismissed,  and  the  decree,  orders,  and  proceedings  therein 
complained  of,  affirmed :  and  it  was  further  ordbrbd,  that  the  appellant  should  pay 
the  respondent  £100  for  his  costs  in  respect  of  the  said  appeal.  (Jour.  vol.  23. 
P-  74.)  

[198]     Case  13. — John  Gould  and  others, — Appellants;  William  Okeden 

and  others, — Bespondents  [1st  April  1731]. 

[Mew's  Dig.  V.  1050 ;  vii.  180.] 

[Where  a  purchaser  takes  advantage  of  the  distress  or  ignorance  of  the  vendor, 
or  of  any  particular  authority  over  him,  a  Court  of  Equity  may  set  aside  the 
purchase  as  fraudulent,  even  after  the  purchaser's  death.] 
**  Dbcrbb  of  the  Lord  Chancellor  King  bkvkrsbd.** 

Grounds  and  Rudiments  of  Law  and  Equity,  p.  89.  92.  by  the  name  of 

Gould  V.  Morgan. 

Bartholomew  Lane,  having  a  wife  and  two  daughters,  and  being  seised  in  fee  of 
sereral  messuf^es  and  lands  in  Sembley  and  Tisbury  in  tiie  county  of  Wilts,  and  in 
Wimborne  in  the  county  of  Dorset;  by  his  will,  dated  the  5th  of  May  1671,  directed 
that  his  wife  should  epjoy  his  dwdling-house  at  Wimborne,  so  long  as  she  remained 
his  widow ;  and  all  the  rest  of  his  real  estate  he  gave  to  trustees,  on  failure  of  his 
own  issue  male,  in  trust  for  his  two  daughters  in  tail,  with  divers  remainders  over. 
But  by  a  settlement  made  subsequent  to  this  will,  dated  the  18th  of  March  1677,  ha 
settled  his  lands  in  Sembley  and  Tisbury  on  himself  for  life;  remainder  to  trustees 
for  50  years,  to  raise  out  of  the  rents  and  profits  £100  per  ann.  for  his  wife  for  hei* 
life;  remainder,  as  to  one  moiety,  to  his  daughter  Susan ;  and  as  to  the  other  moiety, 
to  his  daughter  Magdalen  in  fee. 

In  the  life-time  of  Lane,  Susan,  his  eldest  daughter,  intermarried  with  Robert 
Coker ;  and  after  Lane's  death,  Magdalen,  the  younger  daughter,  intermarried  with 
William  Okeden,  Esq. 

And  by  indentures  of  lease  and  release,  dated  the  29th  and  30th  of  August  1687, 
in  consideration  of  that  marriage,  and  of  £4800  paid  down  as  the  marriage  portion 
of  Magdalen,  by  her  father's  executors,  Okeden  and  his  father  conveyed  to  trustees 
sereral  estates  of  £1200  per  ann.  as  to  part,  to  the  use  of  William  Okeden  for  life, 
rwnainder  to  Magdalen  for  Ufe,  for  her  jointure ;  remainder  to  the  first  and  other 
Kns  of  that  marriage  in  tail  male;  remainder  to  the  heirs  male  of  the  body  of 
William  Okeden ;  remainder  to  William  Okeden  in  fee.  And  as  to  the  residue,  tq 
the  use  of  William  Okeden  for  life;  remainder  to  trustees  for  500  years :  remainder 
to  the  first  and  other  sons  of  the  marriage  in  tail  male;  remainder  to  trustees  for 
600 years;  remainder  to  William  Okeden  and  the  heirs  male  of  his  body;  remainder 
to  the  heirs  of  the  body  of  William  Okeden ;  remainder  to  William  Okeden  in  fee. — . 
The  trust  of  the  500  years  term  was  declared  to  be,  for  raising  portions  for  younger 
children,  in  case  of  a  son  and  other  children ;  but  if  there  should  be  only  daughters, 
^hatterm  was  to  cease.  And  the  trust  of  the  600  years  term  was  declared  to  be,  that 
m  case  William  Okeden  should  die  without  issue  male,  and  leaving  issue  female,  ibo 
trustees  were,  after  his  death,  to  raise  portions  for  such  issue  female;  and  parti- 
cularly, if  but  one  [199]  daughter,  £5000 ;  but  titeh  portion  wot  not  to  become  due, 
unlen  gueh  only  daughter  th<mld  survive  her  father. 
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In  the  year  1679,  Bartholomew  Lane  died ;  whereupon  the  fe&«imple  and  inheri- 
tance of  his  real  estate,  except  the  dwelling  house  at  Wimborne,  was  yested  in 
the  said  Susan  and  Magdalen  his  daughters,  in  moieties:  and  Maiy,  his  widow, 
having,  in  1687,  intermarried  with  one  Draycott,  Susan  and  Magdalen  became 
thereby  seised  in  fee-tail  of  the  said  dwelling  house,  in  moieties. 

Magdalen  Okeden  died  in  July  1688,  leaving  issue  only  one  daughter  named 
Mary ;  whereupon  Uie  said  William  Okeden  became  seised  of  a  moiety  of  aU  Lane's 
real  estate,  as  tenant  by  the  curtesy.  And  in  June  1707,  the  said  Mary,  his  only 
daughter,  intermarried  with  William  Glisson ;  but  this  marriage  was  without  the 
consent  of,  and  displeasing  to  the  father. 

Glisson  being  very  careless  and  extravagant,  and  having  contracted  a  debt  of 
£170  to  one  George  Pashen,  for  securing  the  repa3mient  thereof,  he  and  Mary  his 
wife,  by  lease  and  release  dated  the  26th  and  27th  of  Decwnber  1715,  and  by  a  fine, 
conveyed  to  the  said  Pashen  and  one  George  Clarke,  and  their  heirs,  the  reversion 
of  an  undivided  moiety  of  her  grandfather  Lane's  estate,  in  trust,  by  sale  or  mort- 
gage to  raise  and  pay  the  said  Pashen  £170  and  interest;  and  afterwards,  in  trust 
for  the  said  William  Glisson  in  fee. 

William  Glisson's  debts  increasing,  and  he  being  under  a  necessity  of  selling 
the  said  estate  for  satisfaction  thereof,  frequent  applications  were  made  I^ 
him  and  his  wife  to  William  Okeden  her  father,  to  purchase  their  reversionary 
interest ;  and,  after  several  treaties,  they  agreed  at  the  price  of  £500.  In  pursuance 
whereof,  by  indentures  dated  the  I7th  and  18th  of  July  1716,  executed  by  Glisson, 
Pashen,  and  Clarke,  reciting  the  last  mentioned  indentures  of  lease  and  release,  and 
that  Pashen  and  Clarke  had  not  raised  the  £170  and  that  Glisson  wanted  to  raise 
other  money,  and  had  agreed  that  the  premises  conveyed  to  Pashen  and  Clarke 
should,  for  £500,  be  granted  and  conveyed  to  the  said  William  Okeden:  it  was 
witnessed,  that  in  consideration  of  £174  10s.  paid  by  Okeden  to  Pashen,  and  £325 
15s.  paid  by  him  to  Glisson,  and  lOs.  paid  to  Clarke;  Pashen  and  Clarke,  at  the 
instance  and  request  of  Glisson,  conveyed  to  Okeden  in  fee,  all  the  said  premises 
conveyed  to  Pashen  and  Clarke  as  aforesaid ;  and  the  said  William  Glisson  thereby 
covenanted  against  incumbrances,  except  the  said  William  Okeden's  estate  for  life^ 
as  tenant  by  the  curtesy ;  and  also  covenanted  to  make  further  assurance. 

WiUiam  Okeden  being  so  seised  of  the  said  premises,  and  of  a  considerable  real 
and  personal  estate,  on  the  29th  of  January  1716,  made  his  will,  and  thereby  devised 
his  personal  estate,  and  particular  parts  of  his  real  estates,  to  the  respondents, 
Walter,  Hussey,  and  Bond,  and  Joshua  Churchill  deceased,  in  trust,  to  be  applied 
in  payment  of  his  debts  and  legacies,  and  the  £5000  to  be  raised  by  virtue  of  his 
marriage  settlement;  and  he  devised  [200]  th^  residue  of  his  real  and  personal 
estate  to  his  said  trustees,  for  the  benefit  of  the  respondents  William  and  Edmand 
Okeden  his  natural  children,  successively  in  tail  male;  with  remainder  to  his  own 
right  heirs. 

On  the  18th  of  September  1718,  William  Okeden  the  testator  died,  leaving  Mary 
Glisson  his  only  daughter  and  heir  at  law;  who  died  in  January  1719,  leaving  the 
appellants  Mary  and  Magdalen,  and  one  son,  who  afterwards  died  an  infant  and 
without  issue. 

In  November  1722,  William  Glisson  died  intestate;  whereupon  Hie  appellant 
Place  the  elder  took  out  letters  of  administration  both  to  him  and  Mary  his  wife; 
and  in  May  1725,  the  appellants  brought  their  bill  in  the  Court  of  Chancery  against 
the  respondents  and  others,  for  an  account  of  the  real  and  personal  estate  of 
Bartholomew  Lane;  and  particularly,  for  an  account  of  profits  of  the  estates  at 
Sembley,  Tisbury,  and  Wimborne,  conveyed  to  '  the  said  William  Okeden  as 
aforesaid,  and  also  to  set  aside  the  conveyances  thereof ;  suggesting,  that  William 
Glisson  and  his  wife,  beng  very  necessitous,  were  imposed  upon  by  William  Okeden 
and  his  agents,  and  drawn  in  to  execute  the  same  for  little  or  no  consideration,  being 
under  the  power  and  influence  of  Okeden,  and  on  assurances  of  kindness,  and  other 
promises  which  were  never  made  good.  And  the  bill  likewise  prayed  relief  as  to  the 
raising  the  £5000  provided  by  the  marriage  settlement  of  1687 ;  and  sought  also  to 
impeach  the  will  of  William  Okeden. 

The  respondents  answered  this  bill,  and  the  respondent  William  Okeden  I^  his 
answer  set  forth  the  conveyance  to  William  Okeden  of  the  estates  at  Sembley, 
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Tisbury,  and  Wimborne;  denied  the  several  ch&rgee  of  fraud  and  imposition,  and 
insisted  on  the  said  purchase  being  made  for  a  fuU  and  valuable  consideration,  and 
not  obtained  by  fraud  or  imposition  in  any  respect  whatsoever. 

On  the  18th  of  May  1728,  the  cause  was  heard  before  the  Lord  Chancellor  King, 
who  was  pleased  to  decree,  that  what  of  tlie  £5000  was  not  raised,  together  with  the 
interest  thereof  from  tiie  death  of  William  Okeden,  should  be  raised  and  paid  out  of 
his  personal  and  trust  estates ;  and  directed  the  accounts  to  be  taken  for  that  purpose, 
with  proper  directions  touching  the  same,  and  for  the  maintenance  of  the  appellants, 
and  placing  out  their  monies  for  their  benefit  till  their  coming  of  age.  And  as  to 
the  deeds  and  writings  of  the  real  estate,  they  were  to  be  produced  upon  oalji  before 
the  Master,  to  be  inspected  by  each  side,  who  were  to  be  at  liberty  to  take  copies  thereof 
kt  their  own  charge ;  and  the  same  were  to  remain  with  the  Master  for  six  months  for 
that  purpose,  and  then  the  parties  were  to  be  at  liberty  to  Qipply  to  the  Court,  to 
have  the  deeds  delivered  out  to  those  to  whom  they  belonged,  or  for  any  other 
purpose  rdating  to  the  lands  contained  in  the  said  deeds.  And  as  to  all  other 
matters  and  things,  the  appellants'  bill  was  dismissed  as  to  the  defendant  Mrs. 
Morgan,  with  coste  to  be  paid  by  the  appellants ;  and  the  respondents  Bond,  Walter, 
and  Hussey,  were  to  have  their  costs  out  of  tlie  tee-[201]-tator's  estate;  and  the 
defendants  Farewell  and  his  wife  to  have  10s.  costs  out  of  the  trust  estate,  and  the 
appdlants  to  have  Hieir  costs  as  to  that  part  of  the  bill  whidi  related  to  the  raising 
the  £S000  out  of  the  trust  estate  till  the  same  should  be  raised. 

From  so  much  of  this  decree  as  dismissed  the  appellants'  bill  relative  to  William. 
Okeden's  purchase,  they  appealed ;  and  on  their  behalf  it  was  urged  (C.  Talbot,  J. 
Floyer),  that  William  Okeden,  not  having  advanced  any  thing  to  his  daughter  either 
apon  or  after  her  marriage,  she  and  her  husband  and  children  were,  at  the  time  of 
this  purchase,  under  the  most  extreme  want  and  necessity ;  from  whence,  as  well  aa 
from  their  ignorance  of  the  real  value  of  the  estate,  which  was  in  Okeden's  posses- 
tion,  and  from  the  influence  of  his  paternal  authority,  they  were  liable  to  be  imposed 
upon  l^  him.  That  the  great  disparity  between  the  real  value  of  the  estate,  and  the 
turn  of  £500  advanced  by  Okeden  for  the  purchase  of  it,  was  a  strong  proof  of  his 
having  taken  an  unreasonable  advantage  of  Glisson's  distress,  ignorance,  and 
dependance  upon  him,  it  appearing  fully  in  the  cause  that  the  estate  was  tlien  worth 
£1800  to  be  sold.  And  though  he  was  entitled  to  an  estate  for  life  therein  as  tenant 
by  the  curtesy,  yet  there  ought  not  upon  that  account  to  Ixave  been  a  deduction  of 
more  than  one  third  at  the  most,  which  would  have  left  above  £1200  as  the  value 
of  the  inheritance  purchased  I^  him.  And  this  unkindness  to  his  daughter  Mr. 
Okeden  completed  by  his  will,  whereby  he  totally  disinherited  her,  and  left  not  only 
the  estate  in  question,  but  also  all  his  family  estate  which  was  in  his  power  to 
dispose  of,  to  his  two  natural  sons.  It  was  therefore  prayed,  that  the  decree  might  be 
rerersed  as  to  this  point;  that  the  pretended  sale  might  be  set  aside,  and  considered 
M  a  security  only  for  what  was  really  paid  by  Okeden  as  the  consideration  thereof ; 
and  that  upon  repayment  of  the  same  with,  interest,  after  a  deduction  of  the  profits 
which  had  grown  due  since  his  death,  the  estate  might  be  conveyed  to  the  appellants 
Mary  and  Magdalen,  and  their  heirs ;  and  that  they  might  have  their  costs  out  of 
his  estate. 

On  the  other  side  it  was  said  (P.  Torke,  D.  Ryder),  that  there  was  not  the  least 
proof  of  any  fraud  or  imposition  upon  Glisson  or  his  wife  in  obtaining  this  purchase, 
but  on  the  contrary  it  appeared  clearly  by  the  evidence,  tliat  tliey  themsdvee  first 
applied  to,  and  afterwards  pressed  Mr.  Okeden  to  become  the  purchaser ;  that  several 
treaties  were  had  about  it,  and  even  when  the  price  was  agreed  upon,  he  gave  them 
tune  to  procure  a  better  purchaser ;  and  that  the  conveyances  were  not  executed, 
nor  the  agreement  itself  completed,  till  a  considerable  time  had  been  spent  in  seeking 
fcr  a  better  purchaser,  and  they  themselves  declared  they  could  not  find  one.  That 
the  purchase  was  only  of  a  reversion,  after  an  estate  for  life,  of  an  undivided 
moiety  then  let  at  £70  per  ann.  out  of  which  was  allowed  by  the  landlord  £8  per 
>nn.  in  lieu  of  tithes,  and  all  other  rates,  taxes,  repairs,  and  outgoings  to  which  the 
pranises  were  liable ;  and  part  thereof  consisted  in  old  houses ;  so  that  this  bargain 
upon  the  face  of  it  could  not  be  very  beneficial,  and  [202]  it  appeared  in  fact  that 
£600  was  the  most  which  could  be  got  for  it.  But  how  advantageous  soever  the 
purchase  might  be,  it  was  a  fair  agreement  between  parties  who  were  capable  of 

137 


Digitized  by 


Google 


vrrnxma.  cotter  v.  barrymore  (earl  op)  [1733] 

contracting,  and  had  a  right  to  dispose  of  tteir  own ;  and  it  was  appr^ended  to  be 
no  ground  for  a  Court  of  Equity  to  set  aside  an  agreement  made  without  fraud  or 
deceit,  because  one  party  happened  to  have  a  good  bargain.  That  Glisson  himsrif 
never  complained  of  being  injured  by  the  sale,  but  quietly  acquiesced  till  his  deatli, 
which  was  six  years  after:  and  it  was  submitted,  that  an  attempt  to  set  aside  a 
purchase  after  so  great  a  length  of  time,  and  upon  a  charge  of  gross  fraud  and 
imposition,  without  any  proof  to  support  it,  wets  very  vexatious ;  and  that  therefore 
the  appeal  ought  to  be  dismissed  witii  costs. 

But,  after  hearing  counsd  on  this  appeal,  it  was  ordibbd  and  ADnmoBD,  that  so 
muoh  of  the  decree  aa  was  therein  complained  of  should  be  reversed :  and  it  was 
further  ordbrho  and  adjudqbd,  that  the  deeds  of  lease  and  rdease  of  the  17th  and 
18th  of  July  1716,  should  be  set  aside  from  being  an  absolute  purchase,  and  be 
considered  only  as  a  mortgage  or  seourity  for  the  money  really  and  bona  fide  paid  by 
William  Okeden  to  William  Glisson,  or  to  his  order,  or  for  his  use;  and  that  it 
should  be  referred  to  a  Master  of  the  Court  of  Chancery,  to  take  an  account  of  what 
was  due  for  principal  and  interest  of  the  money  so  paid  and  advanced  by  the  aaid 
William  Okeden ;  and  that  an  account  should  be  likewise  taken  of  the  rents  and  profits 
nf  the  lands  and  premises  comprised  in  the  said  deeds,  received  by  the  respondents 
since  the  said  Okeden's  death,  or  which  might  have  been  received  without  their 
wilful  default,  or  through  the  means  of  the  said  William  Okeden  in  his  life-time : 
and  the  Master  was  to  make  a  rest  at  the  end  of  every  year,  and  deduct  that  rest  first 
out  of  the  interest,  and  then  out  of  the  principal  advanced  by  the  said  Okeden ; 
and  if  upon  taking  the  said  account  the  respondents  should  be  found  to  be  overpaid, 
then  they  should  pay  the  surplus  to  the  appellants,  and  deliver  up  to  them  the  title 
deeds,  and  convey  one  moiety  of  the  said  estate,  free  from  all  incumbrances,  to  the 
appellant  Mary  Gould  and  her  heirs,  and  the  other  moiety  to  the  a,ppellant  Magdalen 
Place  and  her  heirs.  But  if,  on  taking  the  said  account,  there  should  be  any  thing 
found  due  to  the  respondents,  then  on  the  appellants'  payment  to  them  of  -what 
should  be  so  found  due,  the  respondents  were  to  convey  one  moiety  of  the 
said  lands  and  estate  to  the  appellant  Mary  and  her  heirs,  and  the  other  moiety 
to  the  appellant  Magdalen  and  her  heirs.  And  it  was  further  obdkrbd,  that  the 
reepondents  should  pay  the  appellants  their  coats  in  the  Court  of  Chancery,  with 
respect  to  that  part  of  the  bill  which  related  to  the  matter  appealed  from ;  and  that 
such  costs  should  be  taxed  by  the  Master.     (Jour.  voL  23.  p.  657.) 


[203]  Cask  14. — Laurence  Cotter, — Appellant ;  James  Earl  of  BAnsYMOBE, 

Respondent  [3rd  April  1733]. 

[Mew's  Dig.  vi.  389 ;  vii.  408 ;  viii.  860.] 

[A.  filed  his  bill  in  the  Court  of  Chancery  in  Ireland,  to  be  relieved  against  a 
long  lease  granted  by  his  ancestors,  on  the  foot  of  frstud;  but  not  giving 
sufiScient  evidence  of  the  fraud,  his  bill  was  dismissed  with  costs.  Some 
years  after,  A.  filed  a  new  bill  for  the  same  purpose,  charging  fresh  proofs 
of  the  fraud,  which  were  not  discovered  pending  the  former  suit.  Up<Hi 
hearing  this  second  causei,  the  lease  waa  set  aside;  and  on  an  appeid,  this 
DECRBB  was  AFFiRMBD,  but  Varied  by  consent.] 
See  ante  ca.  6.  of  this  title. 

Richard,  Earl  of  Barrymore,  being  seised  in  fee  of  t^e  lands  of  Ballyvillowne,  o/toc 
Cove,  Lissineeky,  Tyn^lassy,  and  Bane  Collig,  in  the  county  of  Cork,  by  indenture 
dated  the  18th  of  November  1652,  demised  the  same,  being  then  only  of  the  yearly 
value  of  £20,  to  Nicholas  Astwood,  for  the  term  of  151  years,  in  consideration  of  a 
fine  of  £160  and  of  a  reserved  rent  of  .£12  10s.  But  as  the  premises  were  h^d 
either  in  jointure  or  dower,  by  Alice,  Countess  Dowager  of  Barrymore,  care  was 
taken  to  provide  that  this  lease  should  not  commence  till  her  decease,  which  did 
not  happen  until  fifteen  years  afterwards;  and  his  Lordship,  at  the  same  time, 
also  executed  a  penal  bond  for  £320  to  Astwood,  conditioned  for  performance  of 
the  covenants  on  his  part  contained  in  the  lease. 

By  deed  dated  tlie  28th  of  April  1656,  Mr.  Astwood  assigned  all  his  interest 
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in  the  lease  to  Edmund  Cotter  Esq.  the  appellant's  grandfather,  for  £160 ;  who, 
in  the  year  1660,  died,  having,  by  his  last  will,  devised  his  said  reversionary  term, 
when  the  same  should  fall  into  possession,  to  his  two  sons.  Garret  Cotter  and 
James,  afterwards  Sir  James  Cotter,  the  appellant's  father,  equally  between  them ; 
and  if  either  of  them  should  die  before  he  had  lawful  issue,  then  his  part  was  to 
go  to  the  survivor. 

The  Countess  Dowager  dying  in  the  year  1667,  and  Sir  James  Cotter  being  then 
in  England,  his  brother  and  co-devisee,  on  their  joint  behalf,  entered  upon  the 
premises,  which  they  held  afterwards  as  joint-tenants,  or  tenants  in  common,  till 
the  whole  at  last  came  to  vest  absolutely  in  Sir  James ;  who  continued  in  the  sole 
enjoyment  of  t^e  lands,  under  the  said  lease  and  ruit,  witJiout  any  interruption, 
othw  than  that,  in  the  year  1690,  one  George  Gamble  got  into  possession,  under 
a  covenant  of  lease,  which  the  Earl  had  taken  upon  himself  to  make  of  the  pre- 
mises; but  which  being  soon  after  given  up  as  a  void  lease.  Sir  James  was  again 
restored,  and  enjoyed  the  lands  during  the  remainder  of  his  life. 

Sir  James  Cotter  being  afterwards  in  treaty  for  purchasing  the  reversion  of  this 
estate,  and  desirous  to  protect  the  term  from  being  merged,  by  deed  dated  the  20th 
of  July  1695,  assigned  over  [204]  the  same  to  William  Cotter,  in  trust  for  himself 
during  his  own  life,  and  afterwards  in  trust  for  his  eldest  son  James  Cotter; 
who,  upon  his  father's  death  in  1705,  became  entitled  to,  and  accordingly  entered 
upon,  and  for  some  time  continued  in  the  quiet  possession  of  the  premises,  without 
any  contest  whatever. 

But  in  Trinity  term  1711,  the  respondent,  deriving  under  a  fine  levied  and  a 
settlement  made  of  the  reversion  by  the  said  Earl  Richard  his  father,  some  time 
in  the  year  1682,  exhibited  an  original  biU,  and  soon  after  a  supplemental  bill, 
in  the  Court  of  Chancery  in  Ireland,  against  the  said  James  Cotter  and  others,  to 
impeach  and  set  aside  the  interest  under  the  said  term  of  151  years;  in  order  to 
which  it  was,  amongst  other  things,  suggested  by  these  biUs,  that  Earl  Richard  had, 
in  1668,  executed  another  lease  of  the  same  lands  to  one  Vincent  Scott  for  the  term 
of  41  years,  at  the  yearly  rent  of  £12,  in  trust  for  the  said  Garret  and  Sir  James 
Cotter;  and  that  his  Lordship  then  also  acknowledged  a  statute-staple  for  a  certain 
sum  of  money  to  the  said  Vincent  Scott,  which,  by  a  deed  of  defeozanoe,  was  de- 
clared to  be  only  intended  as  a  collateral  security  for  the  better  performance  of 
the  covenanta  and  conditions  contained  in  such  second  lease;  and  that  the  said 
Vincent  Scott  had  also  by  some  deed,  declared  the  same  to  have  been  so  taken  only 
in  trust  for  the  said  Sir  James  Cotter  and  his  brother  Garret,  and  assigned  it  over  to 
the  latter  for  their  joint  use  and  benefit ;  all  which,  as  was  suggested,  did  amount 
to  a  surrender,  or  at  least  an  agreement  to  waive  the  benefit  of  the  former  lease  for 
151  years ;  and  in  order  to  give  a  greater  colour  of  probability  to  such  pretended 
agreement,  it  was  further  alledged,  that  their  reason  for  coming  into  it  was  a 
persuasion  and  conviction  they  had,  that  the  first  lease  was  either  void  or  voidable, 
M  exceeding  the  lessor's  power  or  authority  to  grant  the  same :  and  the  bills  further 
Kt  forth,  tihat  Sir  James,  in  his  life-time,  and,  since  his  death,  the  said  James 
Cotter  his  son,  had  got  into  their  hands,  and  fraudulently  withheld  and  suppressed 
the  said  several  deeds ;  and  that  to  carry  on  still  the  appearance  of  a  title  under 
the  first  lease,  there  had  been  some  erasure  made  in  the  deed,  by  which  the  rent 
reserved  was  changed  from  £9  to  £12  a  year,  with  a  view  of  making  it  the  better 
to  correspond  with  that  sum,  which  had  all  along  been  paid  annually  for  the  pre- 
mises ;  but  that  the  respondent,  who  was  become  entitled,  as  reversioner,  to  re-enter 
upon  the  pronises  at  the  expiration' of  the  second  lease,  was  disabled  from  making 
out  his  title,  or  proceeding  at  law  for  the  recovery  thereof,  on  account  of  the  said 
aerer&l  supposed  frauds;  and  therefore  he,  by  his  said  bills,  prated  a  discovery 
of  all  these  particulars,  and  to  be  decreed  the  possession  of  the  premises. 

James  (>)tter,  in  his  several  answers  to  these  bills^  admitted  to  have  heard  of 
the  second  lease  to  Vincent  Scott;  but  denied  that  thereby,  or  otherwise,  it  was 
agreed,  or  ever  intended,  to  surrender  or  waive  the  first  lease,  or  that  there  was  any 
erasure  or  alteration  therein ;  and  therefore  insisted  upon  the  benefit  of  the  first 
lease,  as  a  subsisting  lease,  which  his  ancestor  had  purchased  for  so  valu-[206]-able 
a  consideration,  under  an  unquestionable  title  in  the  lessor,  and  which  there  could 
not  have  been  any  motive  or  inducement  for  departing  with  afterwards  as  was 
pretended ;  and  he  likewise  denied  the  several  other  allegations  of  the  bills. 
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Issue  being  joined,  and  puUication  having  duly  passed,  after  a  long  ezaminsr 
tion  of  many  witnesses  on  both  sides,  the  cause  came  on  to  be  heard  in  Trinity 
term  1715,  and  afterwards  re-heard  in  Hilary  term  following,  before  the  Lord 
Chancellor  of  Ireland,  assisted  by  the  Lord  Chief  Justice  Forster,  and  Mr.  Justice 
Dolben ;  when,  upon  great  consideration  had  of  the  several  proofs  and  circum- 
stances in  the  cause,  and  more  particularly  of  the  deposition  of  Vincent  Scott 
himself,  who  was  examined  as  a  witness  for  the  respondent,  and  on  his  death-bed 
denied  any  such  agreement  as  was  pretended ;  and  it  appearing  likewise,  that  the 
old  lease  and  bond  werp  uncancelled  and  entire,  without  any  erasure  or  alteration 
whatsoever ;  and  that  the  taking  an  assignment  of  this  concurrent  or  reversionary 
interest,  whether  accepted  to  prevent  a  law  contest  with  Vincent  Scott^  or  even 
to  protect  his  first  title  under  a  mistaken  misapprehension  that  tiie  same  might 
be  questioned  by  the  Earl  himself,  or  Vincent  Sc<^  or  any  other  lessee,  were  not 
a  sufiBcient  foundation  in  equity  for  setting  aside  the  first  purchase,  the  Court 
decreed  both  the  respondent's  bills  to  stand  dismissed  with  costs;  and  were  also 
pleased  to  direct  his  Ilfajest3r'B  Attomey-generaF  to  carry  on  a  prosecution  against 
some  agents  or  solicitors  that  appeared  guilty  of  indirect  practices  in  tampwing 
with  Vincent  Scott  about  his  evidence  in  the  cause. 

This  decree  being  afterwards  inrolled,  the  appellant,  under  the  sanction  of  it, 
treated  for  and  became  a  purchaser  of  the  remainder  of  the  first  term  from  his 
brother  James,  who  assigned  all  his  interest  oyer  to  him  for  a  valuaUe  considraa- 
tion,  by  deed  dated  the  22d  of  September  1718;  in  pursuance  whereof  the  appellant 
immediately  entered  upon  and  enjoyed  the  premises  for  many  years,  without  any 
the  least  interruption  or  contest. 

But  on  the  27th  of  July,  which  was  after  above  five  years  acquieeoence  under 
the  decree,  the  respondent  exhibited  a  new  bill  in  the  same  court  against  the  ap- 
pellant, and  also  against  James  Cotter,  the  eldest  son  of  the  said  James  Cotter, 
Robert  Reeves,  Francis  Bernard  Esq.  John  Rogerson  Esq.  his  Majesty's  Attom^- 
general,  and  others ;  stating  all  that  had  been  before  alledged  and  insisted  upon  in 
his  former  biUs ;  but  disclosing  no  new  matter  whatsoever,  other  than  the  death  of 
the  said  James  Cotter  in  the  year  1720,  under  an  attainder  of  felony  for  a  rape, 
of  which  he  had  been  convicted ;  and  that  there  had  since  been  discovered  f reeh 
proofs  to  support  tiie  allegations  of  the  original  and  supplemental  bills  concerning 
the  suppression  and  concealment  of  the  second  lease  for  41  years,  and  the  other 
deeds  relating  thereto,  by  the  said  James  Cotter,  whilst  the  former  suit  wom 
depending ;  and  that  the  respondent  had  since  got  the  same  into  his  own  power, 
which  bore  date  respectively  upon  the  26th  of  April  and  7th  of  May  1668,  to- 
gether also  with  another  deed,  dated  the  24th  of  [206]  December  1681 ;  by  which 
it  was  alledged,  that  Garret  Cotter  had  assigned  or  r^eased  his  interest  under 
the  second  lease  to  his  brother  Sir  James;  and  it  was  also  alledged,  that  by  tiie 
second  lease  Earl  Richard  covenanted  that  he,  his  heirs  or  assigns,  should,  within 
one  year  after  the  expiration  of  the  said  41  years  term,  at  the  charge  of  the  said 
Vincent  Soott,  his  executors,  administrators,  or  assigns,  renew  the  said  lease  for 
28  yetu^,  to  commence  from  the  expiration  of  the  said  41  years,  at  the  same  rent; 
and  that  an  old  mortgage  made  by  his  father,  subsequent  to  the  second  lease,  though 
satisfied,  was  still  outstanding  in  the  said  Francis  Bernard :  The  respondent 
therefore  prayed,  that  the  said  decree  of  dismission  might  be  reversed  or  set  aside; 
and  that  he  might  be  decreed  to  the  possession  of  tlie  said  lands,  and  to  an  account 
of  the  profits  since  the  appellant  became  possessed  thereof. 

The  appellant  put  in  a  plea  to  part  of  this  bill,  and  insisted,  that  the  several 
particulars  thereby  pretended  to  have  been  discovered,  were  not  any  new  matter 
of  fact  which  had  not  already  been  put  in  issue;  but  only  fresh  supplemental 
proofs  of  tiie  same  facts,  which  had  been  before  examined  into  and  determined 
upon  in  the  former  cause ;  and  therefore,  by  the  rules  and  practice  of  the  Court, 
it  was  an  improper  foundation  for  any  bill  to  reverse  or  impeach  a  decree  made 
upon  so  great  consideration :  he  also  insisted  upon  his  being  a  purchaser  for  a 
valuable  consideration,  long  before  the  conviction  of  his  said  brother,  and  without 
notice  of  any  title  the  respondent*  had  to  impeach  the  same.  And  by  his  answer 
to  the  rest  of  the  bill,  the  appellant  sets  fortli  at  large  ihe  several  reasons  which 
induced  him  to  bdieve  that  the  deeds  alledged  to  be  in  the  reepondenf  a  power 
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were  not  genuine,  or  ever  concealed  by  James  Cotter ;  or  if  they  had,  yet,  that 
the  game  being  wholly  immaterial,  they  ought  not  to  aSect  the  appellant's  title 
to  the  premises. 

On  the  4th  of  June  1725,  this  plea  came  on  to  be  argued  before  the  Lord 
Chancellor  of  Ireland,  when  his  Lordship  was  pleased  to  over-rule  the  same  with 
costs. 

Afterwards  Mr.  Attorney-general  put  in  an  answer;  but  insisted  upon  no  title, 
by  reason  of  the  conviction  of  Jamee  Cotter,  on  account  of  the  appellant's  ante- 
cedent purchase.  And  the  said  Francis  Bernard  also  put  in  an  answer,  and  thereby 
submitted  to  act  as  the  Court  should  direct. 

This  cause  came  on  to  be  heard  before  the  Lord  Chancellor  upon  the  22d,  23d, 
24th,  27th,  29th,  and  30th  days  of  Aprill  730;  and  upon  the  3d  of  July  follow- 
ing, his  Lordship  was  pleased  to  direct  a  trial  at  law  to  be  had  by  jury  of  the 
county  of  Corke,  upon  the  following  issue;  viz.  whether  the  said  several  deeds, 
dated  respectively  the  25th  of  April,  the  2d  of  May,  and  the  7th  of  May,  1668, 
and  the  other  deed,  dated  the  24th  of  December  1681,  were  in  the  possession  of 
James  Cotter,  son  of  the  said  Sir  James,  and  when;  and  whether  the  said  deeds, 
or  any,  and  which  of  them  were  concealed  by  him  or  his  order? 

[S^yn  ^  trial  was  accordingly  had  (m  this  issue  upon  the  }Oth  of  April  1731, 
before  the  Lord  Chief  Baron  of  the  Court  of  Exchequer  in  Ireland ;  but  the  appel- 
lant being  disabled  to  make  a  defence,  by  the  death  of  those  witnesses  who  had 
been  examined  in  the  former  cause  to  the  same  points,  the  jury  returned  their 
verdict  in  these  words,  viz.  "  That  the  said  four  deeds  were  in  t^e  possession  of 
the  said  James  Cotter,  the  son  of  the  said  Sir  James,  on  tiie  6th  day  of  December 
1711,  and  that  the  same  were  concealed  by  him  from  iiiat  time,  till  the  time  of  his 
death." 

This  verdict  being  afterwards  certified  by  the  Lord  Chief  Baron,  the  cause 
came  on  to  be  further  heard  before  the  Lord  Chancellor  on  the  17th  of  May  1731, 
when  his  Lordship  was  pleased  to  decree,  that  the  said  lease  for  151  years  should 
be  set  aside,  and  delivered  up  to  the  respondent,  as  having  been  surrendered  and 
determined  by  the  acceptance  of  the  said  other  lease  for  41  years;  and  directed 
an  account  to  be  taken  against  the  appellant,  from  the  time  he  first  came  into 
possession,  for  what  he  miaide^  or  might  have  made,  of  the  said  lands,  without 
wilful  default;  and  that  an  injunction  should  be  directed  to  the  Sheriff  of  the 
county  of  Corke,  awarding  him  to  put  the  respondent  into  possession  of  the  pre- 
mises ;  and  also  decreed  ^uo  said  Francis  Bernard  to  convey  the  legal  estate  he  had 
therein  to  the  respondent. 

From  this  decree,  and  also  from  the  order  for  over-ruling  the  plea,  the  appteUant 
appealed ;  insisting  (P.  Torke,  J.  Strange),  that  as  this,  in  its  own  nature,  seemed 
to  be  a  bill  of  the  first  impression,  so  ^e  over-ruling  the  plea  put  in  to  it  by  the 
appellant,  might  become  a  precedent  of  the  most  dangerous  tendency ;  and  which, 
if  once  established,  must  lay  open  the  justice  of  almost  every  decree  to  be  called 
in  question  and  re-examined,  either  upon  a  real  or  pretended  discovery  of  further 
STidence  to  the  same  points,  which  had  already  been  controve^d  and  determined, 
and  thereby  introduce  the  utmost  confusion,  not  only  among  the  immediate  suitors 
themselves,  but  all  those  deriving  under  them  by  purchase  or  otherwise,  and  be  a 
great  inlet  to  perjury  and  subornation.  That  the  issue  directed  in  this  cause, 
and  the  facts  found  upon  it,  were  plainly  immaterial ;  and  what  ought  not^  there- 
fore, in  any  sort  to  impeach  or  affect  the  appellant's  title  to  the  lands  in  question : 
because  neither  the  first  acceptance  or  subsequent  assignment  of  the  new  lease  by 
Vincent  Scott  to  Garret  Cotter,  ever  amounted  to  a  l^al  surrender  even  of  his 
own  moiety  of  the  old  lease;  and  if  any  act  thus  done  had  wrought  a  surrender 
of  his  moiety,  yet  it  could  not  affect  the  contingent  interest  either  present  or 
future  of  the  other  joint-tenant,  who  was  then  in  another  kingdom,  and  an  entire 
etraoger  to  the  whole  transaction.  Nor  could  the  subsequent  assignment  alledged 
to  have  been  made  in  1681,  amount  in  any  sense  to  more  than  the  release  of  one 
tenant  in  common  to  another,  of  whatever  interest  passed  under  the  second  lease. 
But  there  was  not  the  least  colouraUe  foundation  for  presuming  either  of  the 
joint-tenants  ever  agreed  or  intended  to  waive  the  benefit  of  a  valuable  interest, 
to  which  their  title  was  clear  and  unques-[208]-tionable,  and  which  had  been 
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purchased  by  their  father  at  ao  high  a  price;  especially  considering  the  evidence 
of  Vincent  Scott,  who  best  knew  tins  truth  of  the  whole  transaction,  and  to  the 
time  of  his  death  persisted  iin  his  denial  of  any  such  agreement.  It  was  howevw 
objected,  that  it  appeared  by  the  evidence  of  one  Richard  Barry,  a  witness  examined 
in  the  former  suit,  that  on  pretence  of  the  lease  for  151  years  being  a  void  lease, 
either  because  it  exceeded  tjie  power  which  Earl  Richard  had  to  make  leases,  or 
because  Nicholas  Astwood  happened  to  die  in  the  life-time  of  the  Countess  Dowager, 
his  Lordship,  soon  after  her  death,  entered  and  distrained  upon  the  premises, 
which  gave  birth  to  a  law-suit  on  his  part  to  set  aside  that  lease;  and  that  this 
dispute  was  afterwards  compromised  by  an  agreement  between  him  and  Garret 
Cotter,  by  which  the  old  term  was  to  be  surrendered,  in  consideration  of  a  new 
lease  for  a  less  number  of  years,  to  be  perfected  l^  the  same  lessor.  But  it  was 
apprehended,  that  the  bare  stating  of  this  loose  parol  evidence  was  sufiBcient  to  shew 
the  improbability  of  its  being  true  in  almost  any  oine  particular:  for  though  it 
should  be  admitted,  that  the  lessor  had  only  a  particular  estate  in  these  lands, 
which  might  make  any  act  he  did  void,  as  against  his  remainder-man,  yet,  as  it 
evidently  could  not  be  so  against  himself,  there  did  not  seem  to  be  any  colour  or 
pretence  for  contesting  the  same  in  his  life-time.  Besides,  it  was  hardly  con- 
ceivable how  any  such  suit  should  have  taken  its  first  rise  by  distraining  upon,  the 
premises;  or  why,  if  it  ever  had  been  begun  and  carried  on,  there  should  not  be 
now  extant  the  least  footsteps  of  any  such  proceedings  upon  record ;  or  why  the 
second  lease  for  41  years,  with  a  covenant  to  renew  for  a  further  term  of  28  years, 
should  have  been  tiiought  a  more  certain  interest,  or  in  lees  danger  of  being 
avoided  than  the  other.  But  what  rendered  the  whole  of  this  evidence  yet  more 
improbable,  and  almost  incredible,  was,  that  it  appeared  of  the  respondent's  own 
shewing,  that  the  lessor  had  an  absolute  estate  of  inheritance  in  the  pnemises,  the 
respondent  claiming  by  a  settlement  under  him,  which  necessarily  implied  an 
antecedent  power  in  him  to  execute  the  lease  now  contested;  beisides,  it  further 
manifestly  appeared,  that  the  lease  to  Astwood  was  made  for  161  years,  to  com- 
mence absolutely  at  the  death  of  the  Countess,  and  not  to  depend  upon  his  sur^ 
viving  her,  or  any  other  contingency  whatever.  Lastly,  that  although  the  old 
lease  should  be  looked  upon  as  an  interest  agreed  to  be  surrendered,  yet  the  appel- 
lant ought  to  have  enjoyed  the  entire  benefit  of  the  second  lease,  which  was  allowed 
to  be  the  only  recompence  and  consideration  for  giving  up  so  valuable  a  purchase 
as  the  other ;  nor  ought  he  to  be  deprived  of  the  benefit  of  the  further  term  th^-eby 
covenanted  to  be  granted,  by  being  decreed  to  account  for  the  profits  from  the 
time  of  his  coming  into  possession,  notwithstanding  such  covenant  fully  appeared 
in  the  cause,  and  amounted  to  a  lee^e  in  equity  for  that  term.  It  was  therefore 
hoped,  that  the  orders,  and  decree  appealed  from,  would  be  reversed,  and  the 
respondent's  biU  dismissed  with  costs. 

[209]  On  the  other  side  it  was  contended  (C.  Talbot,  T.  Lutwjrche),  that  the  conceal- 
ment of  the  several  deeds  mentioned  in  the  issue  and  verdict  by  James  Cotter,  the 
appellant's  brother,  and  the  subsequent  transactions  relating  thereto,  were  unknown 
to  the  respondent,  and  not  discovered  till  long  after  the  dismission  of  his  former 
bill ;  and  that  several  of  these  facts  happening  after  such  dismission,  could  not  be 
made  use  of  in  the  former  cause.  That  the  appellant  had  neither  in  his  answer  or 
plea  sworn  to  any  particular  consideration  being  paid  for  the  purchase;  nor  did 
the  instrument  under  which  he  claimed  to  be  a  purchasor,  mention  any  particular 
consideration ;  nor  had  he  proved  that  he  ever  paid  or  gave  any  consideration  for 
such  purchase :  he  ought  therefore  to  be  considered  only  as  a  Volunteer,  and  must 
be  affected  with  the  frauo  and  ill  practices  of  his  brother  James  in  relation  to  the 
deeds.  Besides,  it  appeared  in  the  cause,  that  James  Cotter  executed  the  assignment 
in  the  absence  of  the  appellant,  and  without  any  previous  agreement  or  communi- 
cation with  him  concerning  the  same.  And  as  to  tiie  appellant's  having  any  benefit 
of  the  covenant  for  renewal,  it  appeared  by  the  covenant^  that  application  was  to  be 
made  for  such  renewal  within  a  year  after  the  expiration  of  the  41  years  lease;  but 
the  appellant's  brother,  instead  of  applying  for  a  new  lease,  fraudulently  set  up  the 
lease  for  151  years;  and  by  his  answer  in  the  former  cause,  expressly  waived  the 
benefit  of  that  covenant,  as  did  the  appellant  likewise  by  his  answer  in  the  present 
cause.  It  was  therefore  prayed,  that  the  orders  and  decree  might  be  affirmed,  and 
the  appeal  dismissed  with  costs. 
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After  counsel  had  been  heard  on  this  appeal,  the  parties  came  to  an  agreement, 
which  being  reduced  into  writing  and  signed,  was  delivered  in  at  the  bar,  and  desired 
to  be  made  the  order  of  the  House.  It  was  accordingly  ordirbd  and  adjcdoxd,  that 
the  decree  complained  of  should  be  so  far  varied,  as  that  the  appellant  should  have 
the  benefit  of  the  renewal  of  Scott's  lease  for  41  years  of  the  lands  in  question  for  the 
term  of  28  years,  from  the  expiration  of  the  said  41  years  lease,  according  to  the 
terms  of  the  oovenants  therein ;  and  that  the  appellant  should  be  let  into  possession 
on  the  Ist  day  of  May  next ;  and  that  the  respondent  should  answer  a  year  and  a 
halfs  rent  of  the  estate  in  question,  from  the  Ist  of  November  1731,  to  the  Ist  of 
May  1733,  at  JC163  a  year,  amounting  to  £244  10s.  and  the  appellant  was  to 
answer  for  fifteen  years  reserved  rent  of  the  premises,  at  £12  a  year,  from  the  Ist 
of  May  1718,  to  the  Ist  of  May  1733,  amounting  to  £180,  which  being  deducted  out 
of  the  said  £244  lOs.  there  remained  due  to  the  appelant  £64  10s.  which  the  re- 
spondent was  to  pay  to  the  appellant  on  the  said  1st  day  of  May  next;  and  the 
i^pellant  was  to  deliver  back  the  possession  of  the  said  estate  to  the  respondent  on 
the  Ist  day  of  May  1737,  when  the  said  28  years  would  expire:  and  no  costs  were 
to  be  paid  by  either  party  in  his  cause,  either  here  or  in  Ireland ;  and  with  these 
variations,  the  decree  was  afiSrmed.    (Jour.  vol.  24.  p.  224.) 


[210]  Cask  15. — James  Hunteb, — AppdlatU;  Johk  Sheppabd  and  others, — 
Respondents  [17th  April  1769]. 

[Mew's  Dig.  vii.  261 ;  x.  466 ;  xi.  1060.] 

[A  usually  employed  B.  as  his  agent  to  buy  hops  of  the  several  planters  in  and 
about  Canterbury,  but  having  in  a  particular  season  omitted  to  give  him  any 
orders  at  the  usual  time,  B.  enters  into  a  partnership  with  three  others,  for 
purchasing  hops  of  that  year,  for  their  mutual  benefit  The  hops  are  accord- 
ingly purchased,  but  A.  having  intelligence  of  this  transaction  before  they 
were  delivered,  prevails  upon  B.  to  declare  to  the  planters,  that  he  bought 
them  as  A.'s  agent,  and  by  that  means  A.  got  the  hops  delivered  to  him. 
Held  that  this  was  a  fraud  upon  the  partners  of  B.  and  that  A.  should  account 
for  the  value  of  the  hops,  according  to  the  highest  price  for  which  he  sold 
them.] 

**  Decbxb  of  Lord  Chancellor  Camden  affirubd.     See  ante.  Case  8, 
and  the  note  there,  and  also  Case  9  of  this  title.** 

The  appellant  was  for  many  years  one  of  the  most  considerable  dealers  in  hops 
in  En^nd,  and  living  in  London,  he  employed  one  Abraham  Rye  to  buy  hops  for 
him  of  the  bop  planters  and  others  in  Kent,  for  several  years,  whereby  Rye  was  the 
appellant's  known  agent  to  all  the  gentlemen,  both  planters  and  hop-dealers  in  and 
about  Canterbury ;  and  the  appellant  having  been  many  years  in  trade,  had  con- 
stantly, by  himself  or  Rye,  bought  the  principal  planters'  hops  in  that  neighbour- 
hood, and  was  looked  upon  by  several  of  them  as  their  constant  purchaser  of  hops, 
at  the  common  market  price,  and  his  connections  with  them  were  so  well  known  to 
an  the  dealers  in  hops  in  and  about  Canterbury,  that  few  or  none  of  them,  for  a 
aeries  of  years,  attempted  to  treat  with  those  gentlemen  for  their  hops,  until  the 
year  1764,  when  the  respondents,  being  dealers  in  hops  at  Canterbury,  and  hearing 
from  Rye  that  he  had  received  no  express  or  particular  orders  from  the  appelant 
ao  early  as  usual,  intimated  to  him  tiiat  the  appelant,  had  employed  another  agent, 
and  ao  prevailed  upon  Rye  to  enter  into  an  agreement  with  them,  for  buying  hops 
of  that  season  on  his  and  tiieir  joint  account.  Rye  was  immediately  dispatched 
to  Sir  Thomas  Pym  Hales  and  other  the  appellant's  friends,  whose  hops  he  had 
usually  bought,  and  agreed  for  the  purchase  of  them  as  he  had  formerly  done,  without 
declaring  for  whose  use  he  bought  them ;  but  Sir  Thomas  Hales  and  the  other  gentle- 
men considered  him  as  buying  for  the  appellant,  and  for  him  only. 

Hops  bearing  a  greater  price  in  that  year  than  usual,  made  IJie  appellant  back- 
ward in  contracting  lot  any  oonsideraUe  quantily,  till  he  found  how  the  markets 
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want;  and  receiving  a  letter  from  Mr.  Geoghegan  relative  to  his  bops,  tiie  appel- 
lant vrote  him  an  answer  on  the  I7th  of  September  1764,  which  be  incloaeid  to 
Rye,  purporting,  that  he  should  be  ready  to  give  Greogbegan  as  high  a  price  for 
bis  hops  as  any  one  else  would  when  they  were  bagged ;  and  until  then,  be  thought 
it  impossible  to  put  a  fair  valuation  upon  them ;  desiring  Rye  in  bis  letter  to  keep 
him  regularly  advised  of  what  passed  in  the  country,  and  as  soon  as  there  was  an 
opening  [211]  for  doing  business.  Rye  might  depend  upon  having  bis  orders ;  and 
that  the  appellant  should  buy  ordinary  bops,  as  well  as  fine  bops  in  pockets.  By 
another  letter  from  Geoghegan,  of  the  20th  of  September,  he  informed  ib»  appellant 
that  l^ey  should  not  differ  if  possible,  being  very  desirous  of  dealing  with  tbe 
appellant  for  bis  part,  and  perhaps  for  Lady  Hardres's ;  and  about  the  26tii  of  the 
same  month,  the  appellant  wiwte  to  Rye,  that  he  should  be  at  Canterbury  in  the 
middle  of  the  next  week,  and  accordingly  arrived  there  on  the  29tb,  meaning  to  buy 
the  bops  of  Geogh^an,  Hales,  Hardres,  Beckingbam,  Hougham,  and  Abbott;  but 
being  informed  by  some  people,  that  Rye  had  the  day  before  bought  for  him  what 
are  called  the  bourn  hops,  and  also  Hales's  hops,  and  by  others,  psj-ticularly  the 
respondent  Sheppard,  that  Rye  bad  bought  them  for  himself,  Sbeppard,  and  others; 
the  appellant,  to  get  at  the  truth,  went  to  Greogbegan,  who  told  him  he  had  sold  Rye 
all  the  bourn  bops  at  £9  per  hundred  for  the  appellant's  use,  and  desired  the 
appellant,  as  be  was  then  in  the  country,  to  advance  him  some  mon^  on  account 
thereof,  which  the  appellant  accordingly  did ;  and  G^gbegan  bearing  the  next  day 
that  Sheppard  pretended  that  Rye  had  bought  the  hops  for  him,  declared  that 
nobody  should  have  them  but  the  appellant,  as  they  had  been  in  treaty  before  about 
them ;  that  he  always  intended  giving  the  appellant  the  preference,  and  had  sold 
them  to  Rye  as  the  appellant's  servant,  and  on  his  account.  The  appelant  went  next 
to  Sir  Thomas  Hales,  who  told  him,  that  since  he  had  sold  his  hops  to  Rye,  for  the 
appellant's  use,  he  heard  that  Sheppard  laid  claim  thereto;  but  that  be  looked 
upon  Rye  as  the  appellant's  agent,  and  had  treated  with  and  sold  him  bis  bops  for 
the  appellant's  use,  but  if  the  appellant  was  not  disposed  to  take  them  at  the  price 
fixed  to  Rye,  being  £8  ISs.  per  hundred,  it  should  be  no  bargain;  that  he  would 
keep  them,  and  not  deliver  a  single  pocket  to  Rye  but  on  the  appellant's  account; 
adding,  that  Sheppard  and  the  others  were  entire  strangers  to  him;  whereupon 
the  appellant  agreed  with  Sir  Thomas  Hales  for  his  hops  at  £8  15s.  per  hundred, 
and  paid  him  £700  in  part  thereof.  One  Mrs.  Abbott  likewise,  the  wife  of  Charles 
Abbott,  a  bop-planter,  came  to  the  appellant  and  informed  him,  that  she  bad  been 
treating  with  Rye,  the  appellant's  agent,  for  sale  of  her  husband's  bops,  that  they 
had  differed  about  the  price,  and  as  she  understood  that  Rye  had  treated  with  her 
on  the  appellant's  behalf,  she  therefore  offered  to  sell  them  to  the  appellant,  who 
accordingly  agreed  with  her  for  the  purchase  of  aU  her  husband's  bops,  at  different 
prices.  These  several  parcels  of  hops  thus  bought  of  Geogh^an,  Hougham,  Hales, 
and  Abbott,  were  soon  afterwards  delivered  in  London  to  the  appellant's  use,  and 
he  paid  for  them  all. 

But  in  Michaelmas  term  1764,' the  respondents  thought  proper  to  file  their  bill 
in  the  Court  of  Chancery  against  the  appellants.  Sir  Thomas  Pym  Hales,  G^ghegan, 
Hougham,  Lady  Hardres,  Beckingbam,  Corbett,  Abbott,  and  Rye;  setting  forth, 
tiiat  on  the  27th  of  September  1764,  they  bad  made  an  agreement  with  Rye  [212] 
for  purchasing  the  hops  of  Hales,  Greogbegan,  Hougham,  Hardres,  Beckingbam, 
Corbett,  and  Abbott,  on  their  joint  account,  to  the  intent  that  the  same  might  be 
afterwards  sold  for  their  equal  benefit;  and  that  Rye  should,  on  bis  own  and  the 
respondents  behalf,  treat  with  Halee,  Geoghegan,  Hougham,  Hardres,  Beckingbam, 
Corbett,  and  Abbott,  or  some  of  them,  for  the  purchase  of  their  several  parcels  of 
hops  of  that  year's  growth.  That  accordingly  Rye  went  the  next  day  to  Sir  Thomas 
Pym  Halee,  and  agreed  with  him  for  tlie  purchase  of  all  his  bops,  at  £8  15s.  per 
hundred,  Geoghegan's  at  £9  per  hundred,  Abbott's  at  £8  15s.  and  paid  them  some 
money  on  account.  That  all  these  contracts  were  made  on  the  joint  aooount  of  Rye 
and  the  respondents,  whereof  Sir  Thomas  Hales  and  the  others  were  then  informed, 
or  soon  after,  and  that  they  were  in  several  instances  confirmed,  and  in  part  per- 
formed by  the  respective  owners  delivering  Rye  samples  of  the  hops,  accepting 
money  from  him  towards  payment,  and  promising  to  perform  the  agreements. 
That  the  appellant  bad  never  directed  or  authorised  Bye  to  contract  for  the  pur- 
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chase  of  theee  hops,  nor  had,  before  "Rj^'i  entering  into  such  contracts,  any  ex- 
pectation that  Rye  wotdd  contract  witii  Hales,  Geoghegan,  Hougliam,  Hardres, 
Beckingham,  Corbett,  and  Abbott,  for  the  purchase  of  their  hops :  but,  on  the  con- 
trary, although  the  appelant  had  in  some  past  years  employed  Rye  as  his  agent  for 
bayiLg  hops  in  the  neighbourhood  of  Canterbury,  he  hsul,  on  some  displeasure 
conceived  against  him,  dismissed  Rye  for  two  years  before  September  1764  from 
Buch  employment,  and  resolved  to  employ  him  no  more  in  that  capacity,  whereof  he 
had  given  Rye  notice ;  and  had  several  times  declared,  he  would  no  more  employ 
him  in  that  business,  and  had  therefore  sent  him  no  orders  in  that  year  to  buy  hops 
as  he  had  constantly  done  before,  except  in  the  year  1763,  but  had  come  himself  into 
the  neighbourhood  of  Canterbury,  in  the  month  of  September,  in  order  personally 
to  buy  hops,  which  was  not  usual  with  him  while  be  wnployod  Bye.  That  in  all 
former  years,  the  appellant,  long  before  the  28tii  of  Sept^nber,  applied  to  tlie 
owners  of  the  hop  grounds  personally,  or  by  letter,  opncwning  their  hops,  but  had 
made  no  such  application  to  them  before  the  28th  of  September  1764;  on  the  con- 
trary, he  had  some  short  time  before  that  day  written  a  letter  to  Rye,  declaring 
he  was  quite  idle  in  the  hop  trade,  and  had  then  no  thoughts  of  buying  any ;  and  on 
his  journey  to  Canterbury  in  September,  had  offered  to  Mnploy  another  person  as  his 
agent  to  buy  hops  for  him ;  and  had  also  declared  several  times,  that  Rye  had  con- 
tracted for  bis  own  and  the  respondents,  and  not  on  the  appellant's  account.  That 
Bye  hearing  on  the  27th  of  September,  that  some  persons  were  arrived,  or  soon 
expected  in  the  neighbourhood  of  Canterbury,  expressed  that  very  evening  an  in- 
clination to  Sheppard,  instantly  to  go  from  Canterbury  to  Hales,  Geoghegan,  and 
Abbott,  and  contract  for  their  hops,  lest  the  west  country  Quakers  should  be  before 
him:  and  though  he  was  dissuaded  by  Sheppard  from  going  that  night,  he  went 
early  the  next  morning;  agreed  with  Hales,  Geoghegan,  and  Abbott,  and  [213] 
brought  and  delivwed  to  Sheppard  samples  of  the  hops,  and  publicly  declared  he 
had  bought  th«n  for  himself  and  the  respcmdents,  boasting  of  his  management  in 
getting  the  start  of  the  Quakers,  who  were  entering  as  he  came  out  of  Hales's  yard. 
That  on  the  29th  of  September,  Rye  met  Sheppard  in  Canterbury ;  and  after  tdling 
him  of  the  purchase  he  had  made  of  hops  on  his  own  and  the  respondents  account, 
represented  to  Sheppard  that  he  had  occasion  for  money,  who  gave  him  £72  and  ^50 
on  account;  that  on  the  same  day,  after  contraibting  with  Hales,  Geoghegan,  and 
Abbott,  Rye  had  entered  into  treaty  to  sell  his  part  of  these  contracts;  and  had, 
after  the  appellant  claimed  a  right  to  the  hops,  declared,  that  he  had  no  order  or 
authority  from  him  to  buy  or  treat  for  these  or  any  hops  whatsoever  in  that  year, 
and  to  shew  that  the  hops  were  contracted  for  on  his  own  and  tiie  respondents 
account,  and  not  on  the  appellant's,  he  produced  a  letter  to  him  from  Sir  Thomas 
Hales,  intimating,  that  if  he  chose  to  have  the  hops,  he  must  come  the  next  morning 
by  8  o'clock,  for  that  other  persons  would  come  and  see  them  at  II  o'clock  that 
morning.  That  Rye,  at  the  time  of  produlbing  this  letter  and  at  other  times, 
promised  that  the  hops  ^ould  be  delivered  for  the  joint  use  of  him  and  the  respond- 
ents, and  to  go  with  Sheppard  the  next  morning  to  Hales  and  others,  and  inform 
than  that  the  contracts  were  made  on  his  and  tiie  respondents  account;  and  they 
had  notice  thereof  before  they  delivered  the  hops.  That  Mary  Abbott  acknowledged 
her  husband's  hops  were  bought  on  Rye's  and  the  respondents  joint  account,  and 
prconised  to  deliver  th«u  for  their  use,  making  her  a  present  of  five  guineas,  it 
being  usual  with  her  to  require  a  small  present  from  the  perrsons  with  whom  she 
from  time  to  time  bargained  for  salei  of  her  husband's  goods,  to  any  considerable 
amount.  That  Hales's  letter  to  Rye  was  evidence,  that  Hales  considered  Rye  as 
treating  with  him  on  his  own  account,  and  not  as  an  agent ;  and  if  Rye  had  on  the 
said  treaties  mentioned  the  appellant's  name  to  Hales,  Geoghegan,  and  Abbott, 
which  the  respondents  did  not  admit,  he  had  done  it  only  with  a  view  of  inducing 
them  to  sell  him  their  hops,  as  the  appellant  had  dealt  with  them  before,  and  they 
knew  him  to  be  a  person  of  good  circumstances ;  whereas  the  respondents  having 
nevM-  before  dealt  with  them,  were  strangers,  and  the  hops  were  of  a  large  value: 
and  Rye  afterwards  informed  tiiem  that  the  contracts  were  not  {or  the  appellant, 
but  on  his  own  and  the  respondents  joint  account  That  die  respondents  gave 
notice  to  Hales  and  the  others,  forbidding  the  delivery  of  the  hops  to  the  appellant, 
long  before  they  were  d^ivered  to  him ;  but  t^e  appellant  finding,  tiiat  by  the  rise 
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of  hope  which  soon  after  happened,  the  contracts  were  beneficial,  resolved  to  obtain 
tliezn  for  himself  at  the  price  agreed  for  by  Rye;  and  thinking  that  Rye's  having 
been  employed  by  him  as  his  agent  in  buying  hops,  afforded  a  favourable  oppor- 
tunity of  effecting  his  design,  he  had,  by  some  reward  or  promise,  or  by  again 
employing  Rye  in  his  service,  prevailed  on  him  to  declare  to  Hales  and  the  other 
hop  owners,  that  the  said  contracts  were  made  on  the  ap-[214]-pellant'8  account; 
and  the  appellant  had  made  the  like  declaration;  but  that,  notwithstanding  this, 
the  hop  owners  ought  to  deliver  them  to  the  respondents,  upon  pa3rment  of  the  money 
remaining  due;  and  if  any  of  them  had  been  delivered  to  the  appellant,  such 
delivery  was  an  act  of  fraud,  and  the  respondents  ought  to  have  satisfaction.  The 
bill  therefore  prayed,  that  an  account  might  be  taken  of  all  the  hops  agreed  to  be 
purchased,  and  the  price  thereof  according  to  the  terms  of  the  agreement,  and  of  all 
money  received  by  or  for  the  use  of  the  hop  planters,  towards  their  payment;  and 
if  the  hops  had  not  been  already  delivered  to  the  appellant,  that  they  might  be 
delivered  to  the  respondents,  they  paying  such  money,  if  any,  as  remained  unpaid 
in  respect  of  the  price  thereof ;  and  if  the  bops  had  been  delivered  to  the  appellant, 
and  he  should  have  sold  them  or  any  part  thereof,  that  he  might  account  with  and 
pay  the  respondents  their  shares  of  the  profit  made  by  such  sala 

The  appellant  by  his  answer  admitted  his  having  bought  Hales's,  Geogh^an's, 
and  Abbott's  hops,  and  having  gold  part  thereof,  the  other  part  remained  unsold; 
but  insisted  he  was  entitled  to  the  whole  benefit  thereof,  without  rendering  any 
account,  or  making  any  satisfabtion  for  them  to  the  respondents,  being  a  purchaser 
of  the  hops  for  a  fair  and  valuable  consideration ;  and  t^at  the  transaction  was  fair, 
open,  and  honest  on  his  part,  without  any  deceit,  fraud,  or  circumvention  whatso- 
ever.    He  admitted  he  had  given  no  particular  or  express  orders  to  Ry|e,   for 
buying  the  hops  of  that  year,  but  had  in  general  retained  him  as  his  agent;  and 
particularly  agreed  with  him  that  he  should  not  buy  hops  for  any  other  person. 
Tliat  about  three  weeks  before  the  appellant  went  down  to  Canterbury,  he  informed 
Rye  that  he  was  to  continue  buying  hops  for  him  as  usual,  and  had  nerer  dis- 
missed Rye  from  that  employment,  nor  ever  resolved  so  to  do,  or  to  employ  him  no 
more,  though  he  might  on  some  occasions  have  declared  his  dissatisfaction  at  Rye's 
conduct    That  he  never  paid  or  promised  Rye  any  money,  or  other  benefit,  profit, 
or  advantage,  in  consideration  of  his  making  such  declaration  as  the  respondents 
liad  alleged  in  their  bill,  or  in  consideration  of  his  being  any  ways  instrumental 
m  procuring  the  hops  to  be  sold  or  delivered  to  him,  otherwise  than  his  accustomed 
commission ;  nor  had  promised  any  benefit  to  the  hop  owners,  above  what  was  agreed 
to  be  paid  tiiem  for  the  hops,  save  ten  guineas  to  Abbott's  wife.    That  between  the 
19th  of  September  and  the  I7th  of  November,  he  had  bought  hops  at  or  about 
Canterbury  to  the  amount  of  .£30,000  several  persons  being  concerned  with  him 
in  the  purchase.     That  forty-one  pockets  of  Geoghegan's  and  Hougham's  hops  were 
sent  to  the  wa.rehouse,  and  seventy  pockets  of  Hales's  and  twelve  pockets  of  Abbott'o 
to  the  warehouses  of  ihe  other  persons  concerned  therein :  and  until  the  accounts 
between  him  and  those  other  persons  were  settled,  he  could  not  set  forth  whether 
Hales's  and  Abbott's  hops  would  or  would  not  turn  out  profitable;  but  that  thirty- 
three  pockets,  part  of  the  forty-one,  had  been  sold  at  dif-[215]-ferent  prices,  from 
£9  to  £10  7s.  6d.  the  hundred,  and  had  produced  £425  Is.  6d.  and  the  remaining 
eight  pockets  were  still  unsold ;  and  after  valuing  the  said  eight  pockets  at  the  then 
market  price,  and  deducting  the  necessary  expences  and  outgoings  attending  the 
sale  of  tiie  thirty-tliree  pockets,  there  would  be  a  loss  and  not  a  profit  upon  tiie 
forty-one  pockets.    That  in  1764,  hops  being  later  than  usual,  and  thinking  they 
bore  too  high  a  price,  the  appellant  forebore  ordering  Rye  to  buy  any  for  him,  until 
he  himself  should  go  to  Canterbury.     That  he  had  usually  given  orders  to  Rye,  some- 
times in  writing  and  sometimes  by  word  of  mouth,  for  upwards  of  seven  years 
last  past,  to  buy  hops  for  him  about  September  in  each  year,  or  as  soon  as  they 
were  usually  gathered  and  fit  for  sale ;  and  that  Rye  had  many  times  bought  hops 
for  him  without  receiving  any  immediate  orders,  being  generally  retained  by  hira 
as  his  agent  for  that  purpose.    That  having  occasion  for  a  large  quantity  of  hops, 
he  had  treated  with  several  persons  himsdf,  and  employed  John  Eingsford  and 
Thomas  Giles  to  buy  hops  for  him,  on  the  usual  commission  of  one  shilling  per 
hundred  weight.     That  he  still  employed  Eingsford  and  Rye,  but  not  Giles,  and 
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might  have  occasion  to  employ  several  persons  for  buying  hops  in  and  about  Canter- 
bury. He  admitted  that  the  hop  owners,  considering  him  as  the  purchaser,  had 
delivwed  the  hops  in  question  to  him  as  the  real  purchasor  thereof  for  a  fair  and 
valuable  consideration. 

Rye  by  his  answer  said,  that  on  the  27th  of  September  1764,  being  in  company 
■with  the  respondents,  the  conversation  turning  upon  hops,  he  informed  them  that 
be  expected  orders  from  the  appellant  to  buy  the  bourn  hops,  and  the  hops  of  Hales. 
That  the  respondents  then  intimated  to  him,  that  the  appellant  would  not  become 
the  purchasor  of  the  said  hops,  nor  of  any  hops  till  Qiristmas,  and  would  have 
engaged  him  to  purchase  the  bourn  and  Hales's  hops  for  their  and  his  (Rye's) 
account,  but  he  then  declared  he  would  not  purchase  the  hops  on  any  other  person's 
account  than  the  appellant's,  if  he  wovdd  have  them.  That  hearing  some  per- 
sons were  about  buying  the  bourn  and  Hales's  hops,  he  was  alarmed  thereat,  and 
having  no  positive  directions  from  the  appellant  to  buy  for  him,  he  determined  to 
run  tiie  risque  of  buying  them  himself,  rather  than  they  should  fall  into  the  hands 
of  strangers ;  and  that  the  respondents  told  him,  that  if  he  purchased  them  they 
would  be  concerned  with  him  therein,  and  he  should  be  concerned  with  them  in 
the  purchase  of  some  other  hops  which  they  had  in  view,  to  which  Rye  assented ; 
and  in  the  morning  of  the  28th  of  September,  he  went  and  agreed  with  Geoghegan, 
Hougham,  Hardres,  and  Beckingham,  at  £9  per  hundred,  and  gave  Geogh^an 
one  guinea  earnest  That  he  afterwards  went  and  agreed  with  Hales  and  Abbott, 
at  £8  13s.,  £8  10s.,  and  £7  per  hundred  weight.  That  he  was  at  that  time,  as  he 
had  been  ever  since  1757,  the  appellant's  known  agent  for  buying  hops  in  and 
about  Canterbury,  and  had  for  some  years,  as  such,  bought  Geoghegan's,  Hougham's, 
Hardres's,  and  Beckingham's  hops,  and  the  [216]  preceding  year  Hales's,  and 
then  appeared  to  the  hop  owners  as  such ;  nor  did  he  at  all  inform  them  to  the 
contrary.  That  the  appiellant  coming  to  Canterbury  on  the  29th  of  September 
1764,  applied  to  Geoghegan,  Hales,  and  Abbott,  and  purchased  their  hops  at  the 
price  Rye  had  agreed  for,  except  ten  guineas  to  Abbott's  wife :  he  denied  that  he 
entered  into  any  agreement  with  the  respondents  for  purchasing  the  hops  ou 
their  joint  account,  or  that  he  alone  should,  on  the  behalf  of  himself  and  the  rest 
•  of  the  respondents,  treat  with  the  hop  owners  for  the  purchasing  their  hops,  other- 
wise than  as  aforesaid :  but  admitted,  that  it  was  agreed  between  them  that  they 
should  purchase  diverse  other  hops  on  their  joint  account,  and  that  th^  respond- 
ents had  since  purchased  diveors  quantities  of  hops  under  that  agreement,  but 
refused  to  admit  Rye  to  have  any  benefit  thereby.  That  he  was  never  dismissed 
by  the  appellant  from  his  service  as  agent;  on  the  contrary,  th&  appellant  had 
corresponded  with  him  as  his  agent  in  the  summer  of  1764,  in  such  manner  as 
he  had  usually  been  accustomed  to  do;  and  tlhat  he  had  not  received  any  gratuity, 
reward,  or  satisfaction  from  the  appellant  for  purchasing  the  said  hops,  or  being 
instrumental  in  procuring  them  to  be  delivered  to  him,  other  than  the  usual  com- 
mission :  and  no  part  of  the  hops  had  been  delivered  to  him,  nor  had  he  received 
any  benefit  therefrom.  That  the  appellant,  on  the  26th  of  September  1764,  wrote 
to  Bye :  "  I  thank  you  for  hinting  to  me  of  John  Pickman's  hops.  I  should  like 
to  buy  them  or  any  other  of  tiiat  kind,  but  I  suppose  he  will  not  stay  for  my  coming 
down,  which  I  do  not  think  will  be  before  the  middle  of  next  week,  although  I 
cannot  plead  business,  for  I  never  had  a  prospect  of  doing  so  little  business  since 
I  have  known  the  trade.  I  am  quite  idle,  and  am  resolved  to  be  so  till  hops  are 
cheaper.  You  are  so  kind  to  write  to  me  of  the  highest  prices  that  are  given  with 
you,  but  not  a  word  of  what  low  prices  are  going  for  brown  hops.  Information  on 
that  head  would  be  grateful  to  me  from  Mr.  Rye.  I  hear  it  reported  that  £6  lOs. 
to  £7  and  £7  10s.  have  been  prices  for  a  great  many  of  your  hops  this  week. 
Pray  tell  me  what  you  know  has  been  done  in  bags  or  low  priced  pockets,  and  what 
you  think  could  be  done  in  them."  That  at  the  time  he  bought  the  hops,  he  took 
small  samples  thereof,  and  afterwards  returning  to  Canterbury,  laid  them  in  the 
parlour  window,  when  some  of  the  respondents  looked  at  and  examined  them. 
Denied  his  receiving  £72  from  Sheppard  for  the  purposes  mentioned  in  the  bill, 
but  for  the  purpose  of  disposing  thereof  to  such  persons  as  Sheppard,  Rayner,  and 
one  John  Lade,  had  contracted  with  for  several  ensuing  growths  of  hops,  as  they 
should  have  occasion  to  call  for  it     That  he  had  received  £50  on  the  same  account 
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and  several  other  Bums,  which  he  had  accounted  for;  and  would  have  accounted 
for  the  £72  but  Sheppard  refused  to  accept  it,  under  pretence  that  he  had  paid  tie 
game  on  account  of  the  hops  in  the  bill  mentioned.  Denied  his  having  promised 
the  respondenta,  that  the  hops  agreed  for  should  be  at  [217]  any  time  or  place 
delivered  for  his  and  the  respondents  joint  use,  not  having  purchased  them  in  the 
name  of  any  particular  person ;  and  the  hops  were  not  then  bagged  up.  And  said 
that  Hales  told  him,  in  the  appellant's  presence,  that  at  the  time  Rye  bought  hi» 
hops,  he  understood  they  were  bought  for  the  appellant,  and  that  the  appellant 
shovdd  have  them. 

The  defendants  Hales,  Hougham,  Abbott,  and  Geoghegan,  by  their  answers  said, 
that  they  had  looked  upon  Rye  as  the  appellant's  agent,  and  had  sold  him  tlieir  hop» 
for  the  appellant's  use ;  they  knew  nothing  of  Sheppard,  Rayner,  or  Royle,  nor  had 
ever  heard  that  Rye  was  concerned  with  tiiem,  but  knew  that  he  was  the  appellaat'a 
agent. 

The  cause  being  at  issue,  and  the  appellant  not  thinking  himself  at  all  answer- 
able to  the  respondents  for  any  part  of  the  above  transaction,  and  there  being  no 
charge  of  fraud  against  him,  the  complaint  being  against  Rye  only,  he  thought  it 
unnecessary  to  examine  witnesses.  But  those  examined  for  the  respondents  fullr 
proved  the  agreement  entered  into  between  them  and  Rye,  and  his  purchasing  the  hops 
in  question  on  their  joint  account. 

On  the  30th  of  June  1767,  the  cause  was  heard  before  the  Lord  Chancellor 
Camden,  who  was  pleased  to  declare,  that  the  plaintiffs,  together  with  the  defendant 
Rye,  entered  into  partnership  upon  the  27th  of  September  1764,  in  all  the  hops 
which  Rye  should  purchase  of  tlie  planters  in  that  year,  for  ^eir  joint  benefit ;  but 
that  Rye  having  afterwards,  in  breach  of  his  agreement,  and  in  collusion  with  the 
appellant,  procured  all  the  hops  in  question,  so  bought  for  the  benefit  of  the  partner- 
ship, to  be, delivered  over  to  the  appellant;  his  Lordship  further  declared,  that  Rye 
iiad  no  right,  in  taking  the  account  prayed  by  the  plaintiff's  bill,  to  any  benefit  or 
advantage  of  his  fourth  share  of  the  partnership  under  the  said  agreement;  and 
decreed,  that  it  should  be  referred  to  the  Master,  to  take  an  account  between  the 
appellant  and  the  respondents,  as  to  the  quantum  and  value  of  the  several  parcels  of 
hops  in  question ;  and  in  taking  such  account,  the  Master  was  to  inquire  for  what 
sums  the  same  had  been  sold  by  the  other  defendants  the  planters,  when  the  same 
were  delivered  to  the  appellant ;  and  whether  the  appellant,  or  any  of  his  partners, 
iiad  sold  any  of  the  hops  in  question  at  any  time  before  the  20th  of  November  1764 : 
and  if  the  Master  should  find  that  any  such  had  been  sold  before  that  time,  th^i  he 
was  to  inquire  at  what  prices  the  same  had  been  so  sold,  and  that  the  best  price  that 
should  be  proved  to  have  been  given  should  be  the  measure  of  the  plaintiff's 
damages  sustained  by  the  breach  of  the  said  partnership ;  but  in  case  none  of  the 
hops  had  been  sold  before  that  time,  or  if  proof  should  not  be  made  touching  the 
]}rice  at  which  the  same  were  sold,  then  that  the  Master  should  inquire  and  state 
to  the  Court,  what  was  the  highest  price  given  for  hops  of  the  like  quality  that  year, 
at  any  time  before  the  said  20th  of  November;  and  that  the  Master  should  compute 
the  difference  be-[218]-tween  the  value  of  the  hops  as  if  sold  at  the  best  price,  and 
the  value  of  them  at  the  price  tliey  were  so  delivered  out  to  the  appellant ;  and  that  such 
difference  should  be  divided  into  four  equal  parts,  and  that  the  appellant  should 
pay  to  each  of  the  plaintiffs  one  such  fourth  part ;  and  that  the  appelant  and  Rye 
should  pay  to  the  plaintiffs  and  the  other  defendants  their  costs  of  suit  to  the  time 
of  the  decree,  to  be  taxed  by  the  Master :  and  his  Lordship  reserved  the  consideration 
of  subsequent  costs  until  after  the  Master  should  have  made  his  report. 

The  appellant  conceiving  himself  to  be  much  aggrieved  by  this  decree,  appealed 
from  it ;  insisting  (F.  Norton,  A;  Forrester),  that  he  did  not  appear  guilty  of  one 
single  act  of  imposition  upon  the  respondents,  or  of  the  least  collusion  with  Rj&  to 
their  prejudice.  Rye  had  for  several  years  been  the  appellant's  known  agent  in  th* 
country  for  buying  hops,  and  was  so  in  1764.  The  hop  planters  knew  him  in  no 
other  light,  and  whatever  declarations  the  appellant  might  make  to  Sheppard,  in 
August  or  September  1764,  or  to  Allen  on  the  29th  of  September  1764,  against  his 
future  employment  of  Rye,  would  not  alter  the  question.  These  two  witnesses,  for 
any  thing  which  appeared  to  the  contrary,  were  little  better  than  strangers  to  ttie 
appellant;  nay,  one  of  them  swore  their  conversation  to  have  been  at  a  casual 
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meeting  on  the  road.     But  however  seriously  these  expreesions  might  be  considered  by 
the  respondents,  the  appeUant's  reason  for  using  them  was  very  different   from 
what  they  supposed.     The  trade  waa  at  that  time  very  particularly  circumstanced, 
hops  being  in  1764,  like  South  Sea  stock  in  1720,  or  India  stock  in  1767,  and  it 
required  great  precaution  to  deal  in  them  with  safety  and  advantage ;  in  all  whicli 
cases,  the  great  art  is  to  conceal  the  real  intuition ;  and  the  appellant  being  the 
most  considerable  dealer  in  England,  was  not  obliged  to  let  into  tlie  secret  every  man 
who  pleased  to  speak  to  him  on  the  subject,  whettier  upon  the  road  or  elsewhere. 
To  Buch  he  might  say  he  would  employ  Rye  no  more,  or  would  buy  no  hops  that  year, 
and  this  to  prevent  the  price  from  being  raised  upon  him.     Such  finesses  most 
dealers  think  themsdves  at  liberty  to  use  at  certain  periods ;  and  that  the  appellant 
never  really  meant  to  dismiss  Rye,  was  proved  by  the  correspondence  between  them 
of  the  17th  and  26th  of  September,  as  set  forth  in  the  answers;  the  last  of  which, 
though  partially  stated  in  the  bill  to  serve  tlie  intended  purpose,  proved  to  demon- 
stration, not  only  that  Rye  was  still  employed  by  the  appellant,  but  tliat  the  appel- 
lant did  actually  intend  buying  hops,  and  was  only  postponing  it  for  a  very  few 
days  until  his  arrival  at  Canterbury,  on  account  of  their  very  high  price.     But 
taking  it  in  the  strongest  light  a^inst  the  appellant,  how  it  could  avail  the  respon- 
dents was  difficult  to  prove;  surely  a  declaration  made  only  on  the  29th  of  September 
could  not  apply  to  a  partnership  said  to  be  entered  into  between  Rye  and  the  respon- 
dents on  the  27th ;  and  the  similar  preceding  declarations  made  by  him  in  August 
and  September  were  plainly  unknown  to  the  respondents  on  the  27th,  when  they, 
attempted  inveigling  Rye  into  a  [219]  partnership  with  them,  in  fraud  and  pre- 
judice of  the  appelant ;  not  upon  any  express  dismission  of  Rye  by  him,  but  upon  an 
implied  one  only,  or  change  of  intent  as  to  buying  hops,  grounded  singly  on  his  not 
having  sent  his  orders  to  Rye  so  early  as  usual     The  fraud  therefore  was  manifestly 
not  on  the  side  of  the  appellant,  but  of  the  respondents.     They  were  indeed  guilty 
of  a  double  fraud;  first  upon  the  app^ant,  and  next  upon  tlie  hop  planters. 
Aware,  as  they  themselves  set  forth  in  their  bill,  that  the  hop  jdanters  u-ovld  he 
eautiou*  of  dealing  with  them  at  ttrangert,  they  seot  Rye  to  treat  with  the  hop 
planters,  without  declaring  on  whose  part  he  treated.     These,  totally  strangers  to 
any  clandestine  transaction  between  Rye  and  the  respondents,  treated  with  him  upon 
the  <dd  footing  of  his  being  the  appellant's  agent,  and  positively  swore  th^  did  so. 
k  manifest  proof  ol  the  fraudulent  intent  of  Uie  respondents,  who,  conscious  of  their 
want  of  credit  with  the  hop  planters,  availed  themselves  of  Rye's  known  character 
of  being  the  appellant's  agent,  to  draw  the  others  into  a  contract     As  honest  and 
fair  dealing  men,  they  should  have  treated  above  board,  as  the  appelant  had  always 
done,  and  as  they  charged  by  their  bill  the  Quakers  meant  to  do.     The  app>ellant 
was  all  this  while  totally  ignorant  of  this  underhand  practice,  nor  was  there  a  tittle 
of  proof  to  the  contrary;  and  when  he  first  obtained  an  account  thereof,  on  his 
arrival  at  Canterbury  on  the  29th  of  September,  he  instantly  went  to  Geoghegan 
and  Sir  Thomas  Hales,  who  both  informed  him  of  their  having  sold  their  hops  to 
Rye,  as  his  agent,  and  for  his  use;  and  the  former  required  an  advance  of  money 
from  him  upon  account,  which  the  appellant  complied  with,  and  then  came  out  the 
truth  of  the  transaction   from  most  unquestionable  testimony;  for  it  was  very 
indifferent  to  the  planters  whether  they  sold  their  hops  to  Rye  as  the  appellant's 
agent,  or  as  a  partner  with  the  respondents ;  to  whom  however,  as  never  dreaming 
of  their  supposed  concern,  they  never  applied  for  payment,  but  to  the  appellant  only. 
These  facts  totally  excluded  the  most  distant  idea  of  the  appellant's  colluding 
with  Rye,  to  deprive  the  respondents  of  the  benefit  of  their  supposed  partnership  ; 
for  he  neither  did  or  could  collude  to  deprive  those  of  a  contract,  who  themselves 
stated  their  own  collusive  manner  of  coming  at  it;  namely,  that  of  employing  the 
appeJlant's  known  agent,  without  which,  and  that  agent's  appearing  as  such,' it  could 
not  have  been  compassed.      The  collusion  tlierefore  witli  Rye,  if  any  there  was,  was 
thmrs  and  not  the  appellant's:  and  if  they  were  really  aggrieved,  their  remedy  was 
against  Rye,  and  him  only,  who  was  their  dupe ;  or,  if  they  would  have  it  so,  a  party 
in  the  contrivance  to  deceive  both  the  appelant  and  the  hop  planters.     But  the 
appdlant^  who  dealt  in  optima  fide  with  the  planters  as  a  purchaser  for  a  valuable 
consideration,  and  equally  ignorant  of  this  underhand  work,  could  never  be  answer- 
able to  the  respondents.     Lastly,  that  however  right  the  decree  might  be  as  to 
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making  the  highest  price  which  the  hops  actually  sold  for  bj  the  appellant,  bef<m 
the  20di  of  Novem-[220]-ber  1764,  the  measure  of  the  respondents  damages;  yetss 
to  those  remaining  unsold  after  that  day,  the  rule  should  not  have  been  the  higheM 
price  given  for  hops  before  that  day,  but  the  profit  actually  made  thereof. 

On  behalf  of  the  respondents,  it  was  said  (W.  DeGrey,  C.  Yorke),  to  be  plain 
beyond  dispute,  that  they  entered  into  partnership  with  Rye  on  the  27th  of  Septem- 
ber 1764,  for  purchasing  the  hops  in  question;  and  that  the  respondents  at  tbst 
time  considered  Rye,  according  to  the  truth  of  the  fact,  as  a  man  quite  unengaged, 
and  at  liberty  to  buy  hops,  etc.  upon  commission,  for  any  person.     It  was  also  plain 
that  he  accepted  such  emplojrment,  and  acted  in  consequence  of  it,  confessedly  in 
partnership  with  the  respondents ;  and  though  by  his  answer  he  endeavoured  to 
account  for  his  subsequent  extraordinary  behaviour  to  them,  by  saying  he  was  tin 
known  agent  of  the  appellant,  and  so  received  by  the  planters,  he  not  informing 
them  to  the  contrary ;  yet  it  w^  well  known,  and  fully  proved  in  the  cause,  that  he 
was  a  common  agent  for  buying  hops,  corn,  etc.  upon  commission.     That  the  appet 
lant,  who  certainly  gave  no  orders  to  Rye  for  purchasing  hops  in  the  year  1764, 
asserted  in  his  answer,  that  he  never  dismissed  Rye,  or  intended  so  to  do ;  and  that 
Rye  was  his  ordinary  agent,  and  used  often  to  buy  hops  for  his  use,  witliout  snv 
positive  orders  for  that  purpose:   and  in  case  that  colour  should  not  be  deemed 
sufficient,  the  appellant  set  up  other  pretensions  to  the  hops  in  question,  viz.  the 
having  bought  tjie  growths  in  former  years,  and  having  before  written  to  Mr. 
Geoghegan  touching  his  growth  in  1764.     In  answer  to  all  which  suggestions  it 
might  be  truly  said,  that  the  appellant  never  bought  Sir  Thomas  Hales's  growth  bvt 
once  before,  viz.  in  the  preceding  year,  and  never  bought  the  growth  of  Abbott  and 
his  wife,  who  neither  of  them  knew  or  ever  saw  the  appellant ;   and   it  thwetore 
became  necessary  for  Rye  to  describe  tiie  appellant  to  them,  as  the  gentleman  who 
rode  with  him   about  the  country;    and   with   respect  to  his  treaty  with  Mr. 
Geoghegan,   it  was    evident    that  neither   of  them  looked   upon   themselves   as 
bound  by  it;  the  appellant  saying  he  would  be  idle,  and  Geoghegan  ordering  his 
steward  to  sell  the  hops  without  waiting  for  the  appellant,  or  linking  himself 
obliged  to  give  him  any  preference,  although  Rye  afterwards  in  fact  became  the 
purchaser  of  them  from  Greoghegan.     That  the  correspondence  which  subsisted 
between  the  appellant  and  Rye,  in  the  year  1764,  was  meant  by  the  appellant  for  no 
other  purpose  than  to  gain  all  possible  intelligence  from  Rye  in  that  critical  year, 
but  not  by  any  means  carried  on  with  any  view  to  employ  him ;  and  though  the 
appellant  said,  that  three  weeks  before  he  went  to  Canterbury  he  told  Rye  to  buy 
hops  as  usual  for  him,  yet  in  his  letter  of  the  26th  of  September  1764,  he  said  ha 
was  idle,  and  determined  to  remain  so  till  hops  should  be  cheaper ;  which  declarstioa 
was  a  countermand  to  any  former  orders  to  Rye,  if  such  had  been  given,  and  a  pro- 
hibition to  make  purchases  on  the  appellant's  account.     And  accordingly  Rye  to 
understood  it ;  for  he  received  this  letter  on  the  27th  of  Septem-[221]-l»r,  and  on 
the  next  day  bought  the  hops  in  question,  in  partnership  with  the  respondents, 
That  from  the  whole  evidence  it  appeared  plainly,  that  the  appellant  never  thought 
of  possessing  such  a  quantity  of  hops  upon  his  arrival  at  Canterbury,  but  finding 
afterwards  the  advantage  to  be  made  by  obtaining  them,  his  sole  view  was  to  effect 
it;  and  though  he  pretended  to  have  possessed  himself  of  tJie  hops  without  any 
fraud  or  circumvention,  and  tliat  the  planters  themsdves,  at  the  time  of  contracting, 
deemed  Rye  the  appellant's  agent ;  yet  the  appellant  himself  well  knew  that  Rye  was 
not  at  that  time  his  agent ;   and  so  it  appeared  from  the  letter  of  the  26th  of  Septem- 
ber, and  many  other  circumstances.     And  it  being  clear  that  he  deceived  Sir  Thomas 
Hales  and  Mr.  Geoghegan,  and  bribed  the  wife  of  Abbott,  thiere  was  the  strongest 
reason  to  believe  that  indirect  practices  must  also  have  been  used  by  the  appdlant 
with  Rye.     For  it  was  observable  that  neither  of  them  had  entered  into  any  proof  in 
support  of  their  assertions ;  that  the  answers  of  both  were  calculated  to  prove  Rye 
in  general  to  be  the  appellant's  agent,  and  if  that  pretence  would  not  succeed,  tiie 
appellant  insisted  that  he  was  a  fair  purchaser.     But  to  support  these  propositions 
he  had  entangled  himself  in  a  series  of  contradictions;  and  the  assertions  in  both 
the  answers  were  in  many  respects  falsified  by  the  evidence  for  the  respondents; 
who  had  proved  fraud  upon  the  appellant,  and  the  collusion  between  him  and  Rye, 
in  as  full  a  manner  as  the  nature  of  so  artful  and  secret  a  transaction  would  admit 
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After  hiring  counsel  on  this  appeal,  it  was  ordbbsd  and  adjudgfbd,  tiiat  the 
game  should  be  dismissed,  and  the  decree  therein  complained  of  affirmed.  (MS. 
Jour,  tub  anno  176&-9,  p.  778.) 


[222]   Case  16. — Matthew  Kenkick  and  others, — Appellants;  John  Hudson 
and  others, — Respondents  [22d  February  1773]. 

[Mew's  Dig.  vii.  179,  379,  382.     See  Jud.  Act,  1873,  g.  24 :  Derry  v.  Peek,  1889, 

14  A.  C.  360.] 

[It  is  the  peculiar  province  of  Courts  of  Equjity  to  give  relief  in  all  cases  of 
fraud,  or  of  contracts  in  which  any  advantage  is  unduly  taken  by  either  of 
the  parties  of  the  distress  or  necessity  of  the^  other.  And  therefore,  where 
A.  purchases  a  rent-charge  of  B.  for  a  certain  sum  of  money,  and  gives  his 
bonds  for  part  of  the  purchase  money,  and  afterwards  unfairly  gets  the 
bonds  iinto  his  own  possession,  a  Court  of  Equity  will  oblige  him  to  pay  the 
principal  and  interest  thereby  secured.] 

'-'Dbcbee  of  Lord  Chancellor  Bathurst  AFriRMSo.  See  ante.  Case  2  of 
this  title,  as  to  fraudulent  suppression. 

Though  Courts  of  Equity  will  not  relieve  against  agreements,  merdy  on 
the  ground  of  the  consideration  being  inadequate;  yet  if  there  be  such  in- 
adequacy as  to  shew  that  the  person  did  not  understand  the  bargain  he  made, 
or  was  so  oppressed  that  he  was  glad  to  make  it,  knowing  its  inadequacy,  it 
will  shew  a  command  over  him  which  may  amount  to  a  fraud.  Treatise  of 
Equity,  6.  1.  c.  2.  §  9.** 

Sir  Jamee  Collet,  upon  his  marriage  with  Dame  Elizabeth  his  wife,  in  July  1700. 
settled  his  estates  in  the  county  of  Kent  upon  the  said  Dame  Elizabeth  for  her  life, 
for  her  jointure,  with  remainder  to  the  first  and  other  sons  of  the  marriage  in  tail 
male  successively,  remainder  to  the  daughters  of  the  marriage  in  tail,  with  re- 
mainder to  the  right  heirs  of  Sir  James  iii  fee. 

Sir  James  afterwards  died,  leaving  Dame  Elizabbth  surviving,  and  James 
Collet  Esq.  his  only  son  and  heir,  and  several  daughters. 

Jamee  Collet  wanting  to  raiete  a  sum  of  money  in  the  lifetime  of  his  mother, 
who  was  then  in  possession  of  the  estate,  as  her  jointure  under  the  settlement, 
applied  to  Thomas  Hudson,  father  of  the  respondent,  to  advance  the  same;  and 
accordingly,  by  indenture  dated  the  9th  of  January  1734,  between  the  said  James 
Collet  of  the  one  part,  and  the  said  Thomas  Hudson  of  the  othfer  part;  and  by  a 
fine  levied  by  Collet,  pursuant  to  this  deed,  in  consideration  of  £600  Collet  granted 
to  Thomas  Hudson,  his  heirs  and  assigns,  an  annuity  or  yearly  rent-charge  of  £160 
to  commence  from  the  decease  of  Dame  Elizabeth  CoUet,  and  to  be  payable  out  of 
and  charged  upon  divers  estates  in  the  county  of  Kent,  therein  particularly  de- 
scribed ;  to  hold  the  said  annuity  unto  and  to  the  use  of  the  said  Thomas  Hudson, 
his  heirs  and  assigns,  for  ever,  from  and  immediatejly  after  the  decease  of  the  said 
Dame  Elizabeth  Collet,  payable  quarterly,  free  from  all  taxes  and  deductions,  with 
powers  of  entry  and  distress  in  case  of  non-payment.  And  by  this  indenture 
CoUcft  covenanted  with  Hudson,  that  if  he  the  said  James  Collet,  or  any  issue  male 
of  his  body,  survived  Dame  Elizabeth,  then  he  and  such  male  issue  would  sufifer 
one  or  more  recovery  or  recoveries,  to  bar  all  reversions  and  remainders  expectant 
of  and  in  the  premises. 

[223]  In  1739,  Thomas  Hudson  died  intestate,  leaving  Mary  his  widow,  and  the 
respondent  John  Hudson  his  eldest  son  and  heir ;  who  upon  his  father's  death  became 
entitled  to  the  said  annui'^  of  £150  in  reversion  after  the  decease  of  Dame 
Elizabeth  Collet. 

The  respondent  being,  in  March  1752,  very  much  reduced  and  in  prison,  was 
prevailed  upon  by  his  mother  to  execute  an  inatrument,  dated  the  11th  of  that 
month,  whereby  he  granted  a  moiety  of  the  said  annuity  to  William  Lyster  and  his 
heirs,  in  trust,  and  for  the  use  of  the  said  Mary  Hudson  his  motiier:  b'ut  this 
instrument  was  obtained  from  him  by  fraud,  and  without  any  consideration  what- 
soever. 
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In  October  foUowingi,  tiie  reepondtot  being  in  the  most  neceMitous  circum- 
stances, applied  to  the  appellant  Eenrick,  by  the  means  of  Thomas  Bradish  an 
attorney,  to  raise  a  sum  of  money  for  his  support,  on  the  credit  of  the  annuity; 
and  Bradish,  on  such  application,  laid  before  the  appellant  a  copy  of  the  indenture 
of  the  9th  of  January  1734,  and  after  several  treaties,  during  the  course  of  which 
the  appellant  Eenrick  was  made  fully  acquainted  with  the  distressed  situation  thie ' 
respondent  was  in,  and  that  he  was  in  want  of  the  common  necessaries  of  life, 
Kenrick  formed  a  scheme  of  procuring  an  absolute  conveyance  of  the  annuity  at 
a  very  inadequate  price:  and  after  he  had  informed  himself  of  the  respondent's  i 
title,  and  that  the  above  deed  which  had  bben  obtained  by  Mary  Hudson,  was  a 
fraudulent  one;  and  that  James  Collet  was  m  a  good  state  of  health,  and  had  a 
son  and  daughter  then  living;  and  that  Dame  l^izabeth  Collet  was  infirm,  and 
then  upwards  of  70  years  of  age;  and  knowing  the  respondent  Hudson's  great 
necessities,  he  declined  to  advance  any  money  by  way  of  loan  on  the  annuity,  but 
proposed  to  give  the  respondent  £1500  for  the  purchase  thiareof,  subject  to  the 
contingencies  then  affecting  the  same ;  and  also  proposed  to  reconvey  the  s&id  annuity 
at  any  time  at  the  respondent's  request,  on  being  paid  back  the  principal  money 
and  interest  which  he  shoudd  have  paid  and  expended  on  account  thereof;  which 
proposal  the  respondent  Hudson  agreed  to  accept.  And  accordingly,  by  indenture 
dated  the  21st  of  July  1753,  made  between  tiie  respondent  Hudson  of  the  one 
part,  and  the  appellant  Eenrick  of  the  other  part,  it  was  witnessed,  that  the 
respondent,  in  consideration  of  £1500  therein  mentioned  to  be  to  him  in  hand  paid 
by  the  appelant  Eenrick,  did  grant,  assign,  bargain,  and  sell  the  said  yearly  rent- 
charge  of  £150  to  the  appellant  Etorick,  his  heirs  and  assigns,  for  ever.  And  the 
respondent,  among  other  things,  thereby  covenanted  to  ddiver  up,  or  cause  to  be 
delivered  up,  to  the  appellant  to  be  canceled,  the  said  instrument  of  the  11th  of 
March  1752,  whereby  a  moiety  of  the  said  annuity  had  been  granted  to  William 
Lyster,  in  trust  for  Mary  Hudson :  and  which  was  therein  mentioned  to  have  been 
obtained  from  tlie  respondent  by  fraud  and  imposition,  while  he  was  in  gaol,  and 
without  any  consideration  whatsoever. 

[224]  Immediately  after  the  execution  of  this  deed,  the  reepondent  fully  ex- 
pected to  have  received  the  £1500  the  consideration  therein  mentioned  to  be  paid 
him,  without  any  deduction ;  but,  to  his  great  surprise,  the  appellant  then  insisted, 
for  the  first  time,  to  retain  in  his  own  hands,  out  of  such  purchase  money,  the 
sum  of  £400  till  the  indenture  of  the  11th  of  March  1752  should  be  delivered  up 
to  be  cancelled;  and  the  further  sum  of  £200  till  tlie  death  of  Dame  Elizabeth 
Collet,  when  the  appelant  Eenrick  was  to  enter  into  the  actual  receipt  of  the 
rent  charge;  and  also  to  retain  £500  other  part  of  the  purchase  money,  for  the 
pretended  purpose  of  making  an  insurance  on  the  respondent's  life;  and  he 
absolutely  refused  to  pay  the  respondent  any  more  of  the  consideration  money 
at  that  time  than  £400  which  sum  the  respondent's  urgent  necessities  compelled 
him  to  accept. 

About  four  or  five  days  afterwards,  the  appellant  Eenrick,  with  a  view  to 
impose  on  the  respondent  by  raising  a  colourable  consideration,  delivered  to  him 
two  bonds,  dated  the  21st  of  July  1753,  though  executed  several  days  after,  in  the 
penal  sum  of  £1200  conditioned  for  paym^it  to  the  respondent  of  £400  upon  his 
delivering  up  of  the  indenture  of  the  11th  of  March  1752  to  be  cancelled,  and  for 
payment  of  the  further  sum  of  £200  when  the  appellant  Eenrick  should  be  in  the 
actual  receipt  of  the  said  annuity;  and,  with  resptect  to  the  remaining  £500  the 
appelant  Eenrick  promised  that  he  would  in  a  few  days  make  an  insurance  on  the 
respondent's  life,  and  that  after  deducting  the  charges  thereof,  which  might,  as  he 
said,  amount  to  about  £80  or  £90  he  would  pay  the  remainder  to  the  respondent ; 
and  though  the  above  deed  was  made  to  be  an  absolute  grant  or  assignment  of  the 
annuity,  yet  the  reepondent  Hudson  always  apprehended  and  believed,  both  from 
the  declarations  of  the  appellant  and  of  Bradirfa,  that  he  could  at  any  time  dem^and 
and  insist  upon  a  reconveyance  of  the  annuity,  on  payment  of  the  principal  money, 
and  interest,  advanced  and  paid  on  account  thereof. 

It  appeared  afterwards,  that,  as  to  a  moiety  of  the  above  purchase,  tlie  app^ant 
Kenrick  was  a  trustee  for  John  Skey  Esq.  and  Admiral  Philip  Durell. 

After  the  appellant  Eenrick  had  purchased  this  annuity,  he  applied  to  James 
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Collet,  the  origiaal  grantor;  and  although  he  had  never  attempted  to  dispute  the 
validity  of  such  grant,  but  rested  satisfied  therewith,  yet  Eenrick  entered  into  a 
treaty  with  hizn  to  confirm  the  same  to  him ;  and  accordingly,  by  indenture  dated 
the  26th  of  November  1753,  made  between  the  said  James  Collet  of  the  one  part, 
and  the  appellant  Eenrick  of  the  other  part,  Collet,  in  consideration  of  £36  158. 
did  ratify  and  confirm  to  the  appellant  Eenrick  the  said  annuity  of  X150  to  hold 
to  the  said  appeUant,  his  heirs  and  assigns,  for  ever,  according  to  the  terms  of  the 
original  grant. 

Very  soon  after  this  confirmation  had  been  executed,  the  appelant  Eenrick 
(who  had  retained  £400  part  of  the  purchase  [226]  money,  till  such  time  as  the 
fraudulent  deed  of  t^e  11th  of  March  1752,  should  be  delivered  up)  applied  to  Mary 
Hudson,  the  respondent's  mother,  and  prevailed  on  her  to  deliver  up  the  said 
indenture  to  him,  and  to  assign  to  him  all  her  interest  in  the  said  annuity.  And 
accordin^y,  by  indenture  dated  tlie  17th  of  December  1753,  between  the  said  Mary 
Hudson  and  WiUiam  Lyster  of  the  one  part,  and  the  appellant  Eenrick  and  Philip 
Durell  Esq.  of  the  other  part ;  Hudson  and  Lyster,  by  the  direction  of  the  appeUant, 
and  in  consideration  of  £10iD  paid  by  him,  did  assign  and  tet  over  one  moiety  of 
the  said  annuity  to  the  said  Philip  Durell  and  his  heirs,  in  trust  for  the  appellant 
and  his  heirs. 

Soon  after  the  execution  of  this  assignment,  the  respondent  applied  to  the 
appellant,  and  requested  him  to  pay  the  £300  residue  of  the  £400  then  due  to  him 
according  to  the  condition  of  the  bond,  and  to  account  for  the  remainder  of  the  £500 
after  deducting  what  the  appellant  had  paid  for  insuring  the  respondent's  life. 
But  the  appellant,  instead  of  complying  with  this  request,  told  tlie  respondent  that 
he  was  very  ready  to  permit  him  to  i«deem,  or  re-purchase  the  annuity,  on  pay- 
ment of  what  he  had  advanced,  together  with  interest ;  although  he  well  knew  the 
respondent  was  unable  so  to  do.  He  then  told  the  respondeat,  that  he  should  be 
at  liberty  to  procure  any  other  person  to  do  it,  on  such  terms  as  he  should  agree 
upon :  and  in  consequence  of  this  assurance,  the  respondent  applied  to  several  per- 
aons,  and  at  last  prevailed  upon  Mr.  Gervas  Shaw  to  become  the  purchasor  of  the 
annuity.  And  after  the  terms  had  been  settled  bet-v^een  them,  the  respondent  ac- 
quainted Eenrick  therewith;  who  then  insisted  that  he  would  complete  the  con- 
tact himself  with  Mr.  Shaw,  and  would  receive  the  money,  amd  account  for  the 
same  to  the  respondent. 

During  the  course  of  the  respondent's  treating  with  Mr.  Shaw,  he  had  from 
necessity  been  obliged  to  pledge  Etorick's  two  bonds  for  £400  and  £200  with  Shaw 
for  £150  which  the  respondent  had  borrowed  of  him.  Mr.  Eenrick  having  in- 
sisted upon  n^otiating  the  business  with  Mr.  Shaw  himself,  a  meeting  was  had 
between  them ;  when  Mr.  Shaw,  who  understood  Mr.  Eenrick  was  only  a  mortgagee 
for  about  £500  and  interest,  tendered  him  £600  in  discharge  of  it;  but  Eenrick 
then  insisted  that  he  was  the  absolute  purchasor  of  tlie  annuity,  and  that  he  would 
be  paid  £1300  as  the  consideration  of  his  assignment  thereof  to  Mr.  Shaw,  and  also 
the  money  which  he  had  paid  to  James  Collet,  and  the  further  sum  of  £94  lOs. 
which  he  had  paid  for  insuring  the  respondent's  life;  and  Mr.  Shaw  having 
acquiesced  therein,  Eenrick  prepared  an  assignment  by  way  of  indorsement  on  the 
conveyance  to  him,  and  dated  the  26th  of  June  1754,  whereby  E^irick,  for  the 
consideration  therein  mentioned,  assigned  and  conve3red  tli^e  said  annuity  of  £150 
to  the  said  Gervaa  Shaw  in  fee. 

[226]  The  respondent  Hudson  was  not  present  at  the  execution  of  this  assign- 
ment, but  Mr.  Shaw  paid  the  appellant  the  £1300  and  also,  on  behalf  of  the  respond- 
ent, paid  him  the  money  which  he  had  paid  to  Collet,  and  for  the  insurance  of  the 
respondent's  life;  and  at  the  same  time  the  appeUant  prevailed  on  Shaw  to  deliver 
liim  up  his  own  bonds  which  he  had  given  the  respondent  for  securing  the  £400 
and  £200  and  which  were  then  due  and  unpaid,  alleging  that  the  respondent  would 
have  no  objection  to  it,  as  they  could  settle  matters  between  themselves.  But  before 
the  meeting  broke  up,  the  respondent  came  to  Eenrick's  house,  when  Shaw 
acquainted  him  that  he  had  finished  the  transaction,  and  paid  Eenrick  £1300 
and  the  other  sums  above  stated ;  on  which  the  respondent  desired  Mr.  Shaw  would 
ddiver  him  up  Eenrick's  bonds  for  £400  and  £200  wliich  he  had  pledged  with 
him ;  but  was,  to  his  great  surprize,  informed  that  they  were  in  Eenrick's  custody. 
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The  respondent  then  demanded  the  bonds  of  him,  but  he  absolutelj  refused  to 
ddiver  them  up,  or  to  account  with  the  respondent  for  the  residue  of  the  £1300 
after  a  deduction  of  what  he  had  actually  paid  the  respondent,  together  vith 
interest;  and  insisted  on  retaining  both  the  £1300  and  also  the  bonds  of  whidi  he 
had  thus  surreptitiously  got  the  possession,  without  paying  any  thing  furUier  to  the 
respondent,  who  had  at  that  time  only  received  from  the  appellant  £400. 

The  respondent  being  in  this  unfortunate  situation,  was  advised  to  file  a  bill 
in  Chancery  against  Eenrick,  for  aji  account  and  payment  of  what  was  justly  due 
to  him;  and  accordingly,  in  Michaelmas  Term  1754,  he  filed  such  bill  against  the 
appellant,  who  put  in  his  answer  thereto ;  but  the  respondent  being  then,  and  for  a 
long  time  afterwards,  in  the  utmost  distress,  occasioned  by  the  appellant  Kenrick'i 
conduct,  and  wholly  unable  to  carry  on  his  cause  to  a  hearing,  the  same  vu 
dismissed  for  want  of  prosecution. 

However,  some  years  after  this  dismission,  the  respondent  being  in  better 
circumstances,  and  being  urged  by  many  of  his  friends,  did,  in  Easter  Term 
1766,  file  another  bill  against  the  appellants,  and  also  against  Admiral  DurdI, 
praying  that  Eenrick  might  account  for  the  surplus  of  the  said  £1300  and  pay  the 
same  with  interest;  and  in  case  he  had  accounted  or  paid  to  the  other  defendants 
any  part  of  the  said  £1300  that  then  they  might  account  with  and  pay  the  re- 
spondent so  much  money  as  they  so  received,  with  interest. 

To  this  bill  the  appellant  Eenrick  and  the  other  defendants  put  in  their 
respective  answers ;  and  Eenrick  by  his  answer  admitted,  that  the  respondent  was, 
at  the  time  of  his  agreeing  for  the  purchase  of  the  annuity,  represented  to  him 
to  be  in  a  starving  condition,  and  without  shoes  to  his  feet;  and  the  appellant 
believing  iHoB  truth  of  such  representations,  and  being  desirous  of  doing  the  re- 
spondent Hudson  a  good  turn  in  his  distresses,  did  for  i^at  reason,  and  after  much 
importunity,  agree  for  the  purchase  thereof;  [227]  and  he  admitted,  that  the 
consideration  money  mentioned  in  the  conveyance  was  £1500  for  which  sum  the 
respondent  Hudson  signed  a  receipt  on  the  back  of  the  indenture;  but  said  that 
such  sum  was  so  inserted  merely  because  be  supposed  the  whole  of  what  he  might 
have  advanced  and  paid  for  the  purchasb  of  the  said  annuity,  when  the  same  should 
fall  into  possession,  ought  to  be  expressed  as  the  consideration  of  the  Ba.id  deed. 
That  he  had  computed  Uiat  the  £400  which  he  was  to  pay  down  to  the  respondent 
Hudson,  with  interest  till  the  annuity  might  be  supposed  to  fall  in,  and  the 
further  sums  of  £400  and  £200  for  which  he  was  to  give  his  bonds  to  the  respondent 
Hudson,  and  the  interest  of  the  said  last  mentioned  sum  of  £400  to  be  computed 
from  the  time  of  payment  thereof  till  the  time  of  his  taking  the  benefit  of  the 
annuity,  and  the  money  which  he  should  pay  for  the  insurance  he  intended  to  make 
on  account  of  the  said  purchase,  together  with  iii&  charges  he  apprehended  he  might 
probably  be  put  to  in  endeavouring  to  procure  tiie  original  grant  of  the  said  annuity, 
or  to  get  the  same  confirmed  in  a  Court  of  Equity,  and  to  compd  an  assignmmit  of  the 
grant  of  a  moiety  thereof  from  the  respondent  Hudson's  mother ;  the  expenoe  of 
which  two  last  mentioned  articles  Eenrick  made  no  doubt  must  be  defrayed  by  him, 
notwithstanding  the  respondent  Hudson  had  covenanted  with  him  to  prosecute  the 
suits  necessary  for  those  purposes;  and  the  satisfaction  which  the  respondent 
Hudson  and  Brandish  thought  Eenrick  might  be  well  entitled  to  for  his  trouble  in  the 
transaction,  might  all  together  be  reasonaUy  stated  at  £1500  and  that  he  reasonablv 
supposed  he  might  be  that  sum  out  of  pocket  when  the  annuity  should  fall  in.  He 
said,  that  such  computation  upon  what  he  had  agreed  to  pay  the  respondent  Hudson, 
and  the  further  sums  he  was  likely  to  pay  in  securing  the  annuity  in  the  best 
manner  he.  could,  and  the  better  to  enable  him  to  dispose  thereof  again  if  he  should 
be  so  inclined,  were  the  only  reasons  for  inserting  the  said  sum  of  £1500  as  tlie 
consideration  of  the  assignment  to  him,  and  that  it  was  so  inserted  with  the  consent 
and  approbation  of  the  respondent  Hudson  and  Bradish.  And  he  admitted,  that 
no  other  consideration  was  agreed  to  be  paid  for  t^e  said  annuity  than  the  £400 
so  paid  as  aforesaid,  and  the  £400  and  £200  to  be  paid  at  the  times  and  upon 
the  terms  mentioned  in  the  conditions  of  the  bonds.  He  also  admitted,  that  the 
respondent  Hudson's  mother  had  assigned  the  moiety  of  the  said  annuity  to  him, 
in  consideration  of  £100  and  that  on  the  respondent's  intimating  to  the  defendant 
that  he  had  a  cheap  bargain,  he  did  say  tliat  he  was  reedy  to  take  the  principal 
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money  he  had  expended  oa  account  of  the  annuity,  and  interest,  and  which  he  would 
then  willingly  have  done;  but  that  what  he  bo  said  was  before  the  original  grant 
from  Collet  was  recovered,  and  before  the  assignment  from  the  respondent  Hudson's 
mother  was  made,  and  before  Collet's  confirmation  of  the  annuity  was  procured ; 
but  that  after  those  difficulties  were  overcome  he  never  made  any  such  offer.  He 
likewise  admitted,  that  he  gave  the  respondent  [228]  liberty  to  agree  with  Shaw 
for  the  purchase  of  the  annuity,  and  promised  to  confirm  any  agreement  he  should 
make  for  the  sale  thereof,  provided  the  respondent  would  first  agree  with  him  how 
much  of  the  purchase  money  he  should  have.  Believed  he  told  Shaw,  when  he 
informed  him  he  was  in  treaty  with  the  respondent  for  the  purchase  of  the  annuity, 
that  he  (Eenrick)  expected  £1300  for  assigning  the  same  to  a  purchasor,  in  con- 
sideration of  the  risque  he  run  of  the  money  he  had  already  paid,  and  had  con- 
tracted and  bound  himself  to  pay,  and  of  the  advantages  he  had  obtained  towards 
better  securing  the  annuity  since  his  purchase.  But  as  he  was  a  bona  fide  purchasor 
of  the  annuity,  and  as  he  had  actually  sold  one  moiety  thereof  to  Mr.  Skey,  with  tlie 
privity  of  the  respondent,  and  as  he  had  run  the  risque  of  his  monies  so  paid  and 
contracted  to  be  paid  to  the  respondent,  from  the  21st  of  July  1753,  to  the  10th  of 
April  1754,  when  the  insurance  thereof  was  made,  he  insisttad  upon  retaining  tlie 
whole  of  the  £1300  paid  him  by  Shaw. 

The  defendant  Skey  put  in  his  answer,  and  thereby  stated,  that  he  was  a 
joint  purchasor  of  the  annuity  with  Eenrick ;  that  he  paid,  and  made  himself  liable 
to  pay  one  moiety  of  the  consideration  money  to  the  respondent;  that  it  was  an 
absolute  purchase,  and  that  he  received  one  moiety  of  the  £1300  paid  to  Eenrick 
by  Shaw,  and  insisted  on  retaining  the  same.  Said  he  sold  one  moiety  of  his  share 
of  the  annuity  to  Admiral  Durell,  since  deceased ;  and  that  h^e  accounted  with  him 
before  his  death  for  the  half  of  bis  moiety  of  the  £1300. 

The  other  defendants,  who  were  the  represefntatives  of  Admiral  Durell,  by  their 
answer  admitted,  that  their  testator  was  paid  his  fourth  part  of  the  £1300  and 
denied  any  notice  of  the  circumstances  attending  the  purchasa 

In  November  1766,  the  appellant  Eenrick  filed  his  cross-bill  against  the  re- 
tpondent  and  Mr.  Shaw,  stating  the  several  facts  in  his  answer  to  the  original  bill, 
and  praying  that  hie  might  be  considered  by  the  Court  as  a  fair  purchasor  of  the 
annuity,  and  might  be  so  declared,  free  from  any  account  to  be  rendered  to  the 
respondent  Hudson. 

To  this  bill  the  respondent  Hudson  put  in  his  answer,  and  thereby  stated  the 
sercral  facts  set  forth  in  his  original  bill.  And  Shaw  by  his  answer  stated  his 
purchase  of  the  annuity  and  the  payment  of  £1300  to  Eenrick;  and  that,  previous 
to  such  purchase,  the  bonds  for  £400  and  £200  had  been  deposited  with  him  by 
the  respondent  Hudson  by  way  of  pledge  for  £150  and  that  such  bonds  were,  by 
mistake,  delivered  by  him  to  Eenrick,  without  the  respondent  Hudson's  knowledge. 

Witnesses  being  examined  on  both  sides,  the  two  causes  came  on  to  be  heard 
together  before  the  Lord  Chancellor  Bathurst,  on  the  11th  of  May  1771,  who  was 
pleased  to  d'ecree,  that  the  cross-biU  should  stand  dismissed,  with  costs  to  be  taxed. 
And  on  the  original  bill  his  Lordship  declared,  that  the  respondent  Hudson  was 
entitled  to  the  mooies  secured  by  the  two  bonds  respectively  dated  [229]  the  2l8t 
of  July  1753,  for  £400  and  £200  (after  allowing  th'ei  defendant  Eenrick  thereout 
£100  advanced  by  him  to  Mary  Hudson,  and  £36  10s.  paid  by  him  to  James  Collet) 
with  interest  for  the  remainder  of  the  said  two  sums  of  £400  and  £200  after  the 
rate  of  £4  per  cent  from  the  22d  of  June  1754.  And  referred  it  to  the  MastJer  to 
take  an  account  of  what  was  due  for  principal  and  interest  on  the  said  two  sums 
of  £400  and  £200  accordingly,  after  such  deduction  as  aforesaid.  And  it  was 
ordered,  that  the  appellant  Eenrick  should  pay  to  the  respondent  Hudson  what 
should  be  found  due  for  principal  and  interest  in  respect  of  the  said  two  sums  of 
£400  and  £200.  And  that  the  respondent  Hudson  should  pay  the  defendants,  the 
representatiyes  of  Admiral  Durell,  their  costs  in  the  original  cause,  to  be  taxed  by 
the  Master ;  and  that  the  appellant  Eenrick  should  repay  the  same  to  the  respondent 
Hudson,  together  with  his  own  costs  in  the  original  cause. 

From  tihis  decree  the  appellants  thought  proper  to  appeal;  contending  (J. 
Glynn,  J.  Dunning),  that  the  deed  of  the  2l8t  of  July  1753,  was  an  absolute  con- 
veyance of  ihe  respondent  Hudson's  interest  in  the  annuity  to  the  appellant  Eenrick, 
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and  that  no  evidence  had  been  produced  to  prove  the  same  to  be  a  conditional  or 
mortgage  deed ;  and  therefore  Mr.  Eenrick  had  power  to  assign  and  dispose  of  the 
annuity  as  he  should  think  proper.  That  by  his  industry  and  diligence,  and  at  his 
expence,  and  by  Lady  Collet's  dying  befoi^  her  son  James,  the  several  incumbrances 
aflEecting  this  annuity  were  removed,  whereby  it  became  of  miwh  greater  value 
when  assigned  to  Shaw,  than  when  £enrick  purchased  it  of  Hudson;  and  as  the 
bargain  eventually  turned  out  advantageous,  the  appdlanta  were  justly  entitled 
to  all  the  benefit  and  profits  which  had  arisen  therefrom.  That  although  it  appearfcd 
that  tlie  appellant  Eenrick  paid  the  appellant  Skey  £650  a  moiety  of  the  £1300 
which  he  received  of  Shaw,  and  that  Skey  paid  over  a  moiety  of  that  £650  to  the 
late  Admiral  Durdl,  yet  Eenrick  alone  was  by  the  decree  ordered  to  pay  the  prin- 
cipal and  interest  on  the  £400  and  £200  bonds,  without  his  being  thereby  provided 
with  any  remedy  over  against  his  companions.  That  Eenrick  alone  was  also 
decreed  ultimately  to  pay  the  costs  of  Admiral  Durell's  representatives  in  the 
original  suit,  alUiough  they  appeared  interested  with  Skey  in  a  fourth  part  of  the 
produce  of  the  annuity;  and  therefore  Eenrick  ought  not  to  have  been  decreed  to 
pay  their  costs.  That  pronouncing  the  decree  on  the  deposition  of  Shaw,  was  ad- 
mitting parol  evidence  in  contradiction  to  the  written  deed  of  July  1754,  wherein 
it  was  expressly  declared,  that  it  had  been  previously  agreed  the  appeUant  Kenrick 
should  receive  £1300  of  Shaw  for  assigning  over  the  annuity  to  him. 

On  the  other  side,  it  was  said  (A.  Wedderburn,  J.  Skynner),  to  be  the  peculiar 
province  of  Courts  of  Equity  to  give  relief  in  all  cases  of  fraud,  or  of  contracts  in 
which  any  advantage  is  unduly  taken  by  either  of  the  parties  of  the  distress  or 
necessity  of  tiie  other ;  and  in  the  present  case  each  of  those  ingredients  occurred. 
The  appellant  [230]  Eenrick  was  a  gentleman  of  the  profession  of  the!  law,  and 
conversant  in  business;  he  in  the  strongest  terms  admitted  the  distressed  situation 
the  respondent  was  in  at  the  time  of  tiie  contract,  and  it  was  evident  he  availed 
himsdf  of  that  situation ;  for  though  he  confessedly  advanced  the  respondent  no 
more  tliau  £400,  and  by  ike  very  terms  of  the  stipulation,  as  stated  by  himself,  was 
to  advance  no  more  than  two  sums  of  £400  and  £200  to  be  paid  at  a  future  period, 
making  in  all  £1000,  yet  he  inserted  in  the  assignment,  and  made  the  respondent 
sign  a  receipt  for  £1500  as  the  consideration  of  the  purchase.  That  at  the  time  of 
Shaw's  purchase,  Mr.  Eenrick  paid  very  little  more  than  £500  to  the  respondent 
or  on  his  account.  He  received  £1300  of  Shaw,  without  deduction  on  account  of 
any  contingency ;  and  which  sum  he  had  ever  since  had  the  benefit  of :  the  bonds 
therefore  which  he  had  giv^i  to  the  respondent  became  payable;  and  it  was  evident 
he  considered  himself  liable  to  pay  them,  as  he  expressly  averred  in  his  answer,  that 
the  £1300  received  of  Shaw,  was  the  consideration  of  the  money  which  ho  had 
paid,  and  had  contracted  and  bound  himself  to  pay ;  and  his  getting  the  custody  of 
the  bonds,  in  the  manner  above  stated,  was  a  direct  fraud  upon  the  respondent,  and 
such  as  a  Court  of  Equity  ought  to  relieve  against^ 

After  hearing  counsel  on  this  appeal,  it  was  ordirbd  and  adjitdokd,  that  the 
same  should  be  dismissed ;  and  the  decree  therein  complained  of,  affirmed :  and  it 
was  further  ORnxBBD,  that  the  appellants  should  pay  the  respondent  Hudson,  j£100 
for  his  costs  in  respect  of  the  said  appeal.     (MS.  Jour,  sub  anno  1772-3.  p.  244.) 


Case  17. — Edmund  Filmwi  and  others, — Appellants;  Hknky  Thomas  Gott, — 
Respondent  [3d  Febraary  1774]. 

[Mew's  Dig.  vii.  221.     Discussed  in  WhaUey  v.  Whalley,  1821,  3  Bli.,  13.] 

[J.  S.  purchases  an  estate  of  his  aunt  for  £10,000  which  was  proved  to  be 
wortii  £20,000  and  upwards,  but  in  the  conv*e|yance,  adds  the  consideration 
of  natural  love  and  affection.  Held  that  this  was  a  gross  fraud  upon  the 
aunt,  and  the  conveyance  was  accordingly  set  aside.] 
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'^Dbcrbe  of  the  Court  of  Chancery  ArriRUBD. 

See  the  note  to  the  preceding  case  16;  and  at  the  end  of  the  last  case 
under  this  title  Fraud.** 

Mary  Gott  and  Sarah  Gott,  upon  the  death  of  their  brother,  and  of  another 
sister  named  Elizabeth,  and  after  they  were  considerably  advanced  in  years,  became 
seised  in  fee  simple  as  co-parceners  of  several  real  estates  in  the  counties  of  Kent 
and  Sussex,  consisting  of  a  capital  mansion,  heriotable  manor,  and  divers  farms, 
It't  to  tenanta  at  very  old  rents,  amounting  to  £898  3b.  id.  per  ann.  and  of  upwards 
of  2000  acres  of  valuable  woodland,  which  were  not  let,  but  kept  in  hand. 

[231]  Mary  Gott  usually  resided  in  Sussex,  and  Sarah  at  Eggarton,  near  Canter- 
bury, the  mansion  house  upon  the  Kentish  estate;  Mary  died  in  July  1768,  having 
first  made  her  will,  dated  the  13th  of  October  1760,  whereby  she  'devised 
her  moiety  of  the  estates  to  the  reepoadent  (whose  name  was  then  Greening)  in 
fee. 

The  estate  in  Sussex  was  consideraUy  the  most  valuable;  and  Sarah  Gott  always 
left  her  moiety  of  it  entirely  to  the  management  of  her  agents :  no  part  of  it  had 
ever  beea  surveyed,  estimated,  or  understood  by  herself,  after  she  became  entitled 
to  an  interest  in  it. 

After  the  respondent,  upon  the  death  of  Mary  Gott,  became  entitled,  under  her 
Till,  to  a  moiety  of  the  real  estate,  he  knowing  that  Sarah  Gott  had  made  her  will, 
and  devised  her  moiety  to  the  appellants  Hugessens,  (the  three  infant  daughters  of 
a  gentleman  who  was  her  near  rdation,)  became  veiry  desirous  to  secure  tiie  whole 
estate  to  himself;  and  being  satisfied  that,  in  case  of  the  death  of  Sarah  Gott,  it 
would  be  difficult  for  him  to  do  it,  he  came  to  Sarah  Gott's  house  at  Eggarton,  very 
soon  after  her  sister's  death,  viz.  in  April  1769,  and  proposed  to  purchase  her 
moie^.  She  told  him,  "  she  did  not  choose  to  sell  her  share  of  the  estate : "  the 
respondent  however,  from  time  to  time,  repeated  his  desire  to  become  the  purchaser 
of  her  moiety ;  at  length  tired  out  by  his  importunities,  and  confiding  in  the  solemn 
assurances  which  he  gave  her,  that  the  price  he  proposed  was  the  full  value,  she 
was  prevailed  upon  by  the  respondent  to  consent  to  sell  him  her  moiety  of  the  real 
estate  for  £10,000. 

At  the  time  of  making  this  contract,  which  was  only  verbal,  and  made  in  the 
presence  or  hearing  of  none  but  the  two  contracting  parties,  Sarah  Gott  wafe  77 
years  of  age,  had  been  absolutely  bed- ridden  for  above  three  years,  was  just  re- 
covered from  a  very  dangerous  illness,  and  had  no  friend  or  agent  about  her  with 
whom  to  advise.     But  having  thus  consented  to  the  sale,  the  respondent  immediately 
set  out  for  his  own  house  at  Brentford,  70  miles  from  Eggarton;  and  uged  such 
uncommon  dispatch,  that  he  returned  to  Eggarton  on  the  2d  of  May,  about  three 
o'clock  in  the  afternoon,  with  deeds  of  conveyance    prepared  and  reia.dy  to  be 
immediately  executed,  and  accompanied  by  a  witness  to  attest  the  execution.     He 
instantly  repaired  to  the  old  lady's  chamber,  where  he  continued  till  seven  or  eight 
o'clock  in  the  evening,  when,  at  his  request,  she  eiecutted  deeds  of  lease  and  release, 
bearing  date  the   1st  and   2d  of  May  1769.      The  release  recited   among  other 
things,  "  That  the  parties  wfare  seised  in  undivided  moieties  in  fee  simple,  as  tenants 
in  common ;  and  that  it  had  been  concluded  and  agreed  upon,  by  and  between  the 
said  Sarah  Gott  and  Henry  Thomas  Gott,  for  the  absolute  sale  bty  her  the  said 
Sarah  Gott,  unto  him  the  said  Henry  Thomas  Gott,  of  the  fee  simple  and  inheritance 
of  the  said  undivided  moiety,  of  her  the  said  Sarah  Gott,  of  and  in  all  the  said 
real  estate  (except  an  estate  for  the  life  of  her  the  said  Sarah  Gott  in  certain 
estates  therein  enumerated);  and  that  in  consideration  thereof  th'a  said  Henry 
Thomas  Gott  should  immediately  pay  unto  the  said  Sarah  Gott,  the  [232]  sum  of 
£10,000  in  money,  and  make  a  demise  to  her  for  the  term  of  99  years,  if  she  should 
so  long  live,  of  the  otlier  undivided  moiety  of  the  manor  house  and  premises, 
whereof  her  moiety  was  reserved  to  her  for  her  life."     After  this  recital,  the  deed 
witnessed,  that  in  consideration  of  the  said  agreement,  and  in  performance  thereof 
on  the  part  of  the  said  Sarah  Gott,  and  in  consideration  of  £10,000  in  hand 
well  and  truly  paid  by  the  said  Henry  Thomas  Gott  to  the  said  Sarah  Gott ;  and  also 
in  consideration  of  the  demise  made,  or  intended  to  be  made  by  the!  said  Henry 
Thomas  Gott,  and  also  for  and  in  consideration  of  the  natural  love  and  affection 
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which  she  the  said  Sarah  Gott  had  and  bore  to  the  Baid  Henry  Thomas  Gott,  and 
for  other  good  causes  and  considerations  her  thereunto  moving,  she  the  said  Sarah 
Gott  granted  and  conveyed  to  the  said  Henry  Thomas  Gott,  his  heirs  and  assigns  for 
ever,  her  undivided  moiety  of  and  in  the  said  real  estates  in  the  counties  of  Kent 
and  Sussex,  (in  the  release  described,)  and  also  of  and  in  all  ol^er  the  manors,  or 
reputed  manors,  messuages,  or  tenements,  lands  and  hereditan^ents  whatsoever,  and 
real  estate  of  her  the  said  Sarah  Gott,  situate,  lying,  and  being  in  the  said 
counties  of  Kent  and  Sussex,  or  elsewhere  in  the  kingdom  of  Great  Britain,  to 
which  she  was,  or  should,  or  might  be  entitled  either  in  possession,  remainder,  re- 
version, or  expectancy,  or  otherwise  howsoever ;  with  an  exception  of  a  life  estate 
in  the  house  of  Eggarton,  and  certain  lands  in  the  indenture  mentioned,  to  the 
said  Sarah  Gk)tt  and  her  assigns  for  life,  she  and  they  keeping  the  same  in  good 
repair  and  condition.  And  tiie  said  Sarah  Gott  was  thereby  made  to  covenant, 
not  only  for  quiet  enjoyment  from  thenceforth,  but  also  that  the  respondent  should 
receive  to  his  own  use  all  the  rents,  issues,  and  profits  then  due,  and  thereafter  to 
grow  due.  At  the  close  of  this  indenture  of  release  was  a  covenant  in  the 
following  words,  viz.  "  and  that  the  executors  or  administrators  of  her  the  said 
Sarah  Gott  shall  and  will,  immediately  upon  her  decease,  deliver  up  unto  him  the 
said  Henry  Thomas  Gott,  his  heirs,  executors,  administrators,  or  assigns,  the  quiet 
and  peaceable  possession  of  all  and  singular  the  last  beforementioned  premises 
(being  the  premises  reserved  to  her  for  her  life),  together  with  the  several  chattels 
stock  and  things  used  thereon,  or  witJi  any  part  thereof,  to  and  for  his  and  their 
own  use  and  benefit."  And  on  the  back  was  a  receipt  for  the  £10,000  which  Sarah 
Gott  signed  at  the  instance  of  the  respondent. 

By  another  indenture,  bearing  date  the  same  2d  of  May  1769,  it  was  recited, 
that  th^  respondent  and  Uie  said  Sarah  Gott  being  seised  or  entitled  in  fee  simple. 
in  equal  undivided  moieties,  of  or  to  the  manor  house,  messuages,  lands,  and 
hereditaments  therein  after  mentioned,  and  of  other  considerable  real  estates  in  the 
counties  of  Kent  and  Sussex,  an  agreement  had  been  made  between  th«u  for  the 
sale  of  the  undivided  moiety  of  the  said  Sarah  Gott  of  and  in  the  same  estates, 
subject  to  her  life  estate  in  hetr  moiety  of  the  manor  house,  messuages,  lands,  and 
hereditaments  therein  after  mentioned,  in  consideration  of  the  sum  of  £10,000 
to  be  paid  to  [2333  ^^t  by  the  respondent,  anid  of  his  making  a  demist  to  her  of 
his  undivided  moiety  of  the  said  manor  house,  messuages,  lands,  tenements,  and 
hereditaments  for  the  term  of  99  years,  if  she)  should  so  long  live;  the  respondent 
then  demised  his  said  undivided  moiety  to  her  for  99  years,  if  she  should  so  long 
live,  at  a  pepper-corn  rent. 

The  respondent,  not  satisfiied  with  the  conveyance  which  he  had  thus  procured, 
came  again  to  Eggarton  about  the  latter  end  of  the  monlli  of  July  following,  and 
brought  with  him  a  deed  poll,  prepared  and  ready  (as  the  other  instruments  had 
been)  for  immediate  execution,  and  bearing  date  the  24th  of  July  1769.  It  recited, 
that  the  said  Sarah  Gott  had  lately  sold  and  conveyed  to  the  respondent,  for  certain 
considerations,  all  that  her  moiety  of  the  manor  of  Eggarton,  and  capital  mansion 
house,  with  thelajids  and  estate  belonging  thereto,  among  other  estates,  lands,  and  pre- 
mises, in  the  counties  of  Kent  and  Sussex,  and  elsefwhere  within  the  kingdom  of 
Great  Britcun,  and  that  it  was  her  intention,  and  so  agreed  by  her  at  the  time  of 
such  sale,  that  all  her  plate,  household  goods,  stuff  and  implements  of  housdiold, 
utensils  and  things  whatsoever,  belonging  to  her  about  the  said  capital  mansion 
house  of  Eggarton,  and  tlie  lands  thereto  belonging,  should  be  also  bargained  and 
sold  to  the  respondent ;  and  that  he  should  have  and  enjoy  the  same,  together  with 
the  estates  in  the  said  release  conveyed,  subject  to  her  life  estate  therein :  Then 
followe<I  these  words :  "  And  because  it  may  not  be  so  fully  expressed,  and  my  mind 
and  intention  so  clearly  and  explicitly  declared  by  the  said  release  as  I  could  wisli, 
and  to  avoid  dispute  and  controversies  after  my  decease."  And  then  she  bargained 
and  sold  to  the  respondent  all  the  plate,  hous^old  goods,  stuff  and  implements  of 
household,  stock  both  dead  and  alive,  and  all  ot^er  things  belonging  and  appe^ 
taining  to  her,  and  that  should  be  so  at  her  decease,  and  be  used  witli,  or  be  in, 
about,  or  upon  the  said  capital  mansion  house^  lands,  and  premises,  or  any  of 
them ;  reserving  the  use  thereof  to  herself  for  life ;  and  concluding  with  a  general 
warranty  to  the  respondent. 
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At  the  time  of  executing  all  theee  deeds,  Sarah  Gott  vag  confined  to  her  bed,  and 
remained  in  that  condition  to  the  time  of  her  deaith ;  no  draft  or  abstract  of  the 
deeds  had  been  produced  to  her,  or  to  any  person  on  her  behalf ;  nor  'trere  the  deeds 
tliemBelres  read  over  by  her,  or  to  any  of  her  friends;  indeed,  if  an  opportunity 
had  been  given  her  to  read  them,  she  was  utterly  incapable  of  doing  it,  on  account  of 
her  infirmities;  and  though  the  respondent,  to  give  the  better  colour  to  this 
part  of  the  transaction,  thought  fit  to  say  in  his  answer,  that  he  left  the  deeds  with 
her  in  the  morning  of  the  2d  of  May  for  h«ir  perusal,  whilst  he  went  15  miles 
further ;  yet  this  was  positively  denied  by  Elizabeth  Shindler,  (Mrs.  Gott's  waiting 
woman,  and  the  respondent's  own  witness,)  who  said,  that  he  did  not  go  from  the 
house  and  leave  any  deeds  for  Mrs.  Gott's  perusal  in  his  absence,  but  continued  in 
her  room.  And  though  a  receipt  for  the  £10,000  [234]  was  signed  by  Sarah  Gott 
on  the  back  of  the  release,  yet  no  part  of  ih&t  sum  was  paid  her ;  but  the  respondent 
prevailed  upon  her  to  accept  his  bond  as  a  security  for  t^e  payment  of  it,  with 
interest  at  4  per  cent. 

The  person  on  whose  advice  Sarah  Gott  had  for  several  years  entirely  relied  in 
the  management  of  her  affairs,  was  the  appellant  Mr.  Francis  Filmer  of  Lincoln's 
Inn.  This  gentleman  usually  paid  her  an  annual  visit  in  the  long  vacation,  (either 
the  latter  end  of  July  or  the  beginning  of  August,)  a  circumstance  which  the  re- 
spondent well  knew,  and  consequently  wished  to  procure  a  further  ratification  of  his 
contract  before  the  time  of  this  visit.  With  that  vieiw  he  called  again  upon  Sarah 
Gott,  about  the  !;24th  of  July,  and  paid  her  in  advance  £100  as  the  first  quarter's 
interest  of  the  £10,000  before  it  was  become  due,  and  at  the  same  time  got  her  to 
eiecute  the  last  mentioned  deed. 

In  the  month  of  August  1769,  the  appellant  Francis  Filmer  went  to  Eggarton; 
and  tiU  then,  Sarah  Gott  had  not  apprized  any  friend  of  the  transactions  between 
her  and  the  respondent;  the  demise  and  bond  (which  were  the  only  instruments 
left  by  the  respondent  in  her  custody)  were  produced  to  Mr.  Filmer ;  and  in  the 
conversation  which  then  passed  between  her  and  him,  he  convinced  her  that  she  had 
been  grossly  imposed  upon.  She  therefore  immediately  directed,  that  the  re- 
spondent should  be  applied  to  for  a  production  of  the  deeds  which  she  had  executed ; 
and  on  his  declining  to  produce  them,  a  bill  was  filed  in  the  Court  of  Chancery  in 
Michaelmas  term  1769,  charging,  that  Sarah  Gott's  moiety  of  the  real  estate  was  of 
the  value  of  £20,000  and  upwards ;  and  that  the  personal  estate  comprized  in  the 
deeds  was  of  considerable  value;  that  she  had  been  grossly  iniposed  upon  by  the 
respondent,  in  whom  she  reposed  confidence;  and  therefore  praying,  that  the  deeds 
or  conveyances,  or  other  instruments  executed  by  her,  might  be  cancelled ;  and  that 
the  respondent  might  reconvey  to  her,  all  interest  in  her  real  and  personal  estate 
which  he  derived  under  any  deeds  or  conveyances,  or  other  instruments  executed 
by  her;  amd  that  he  might  reddiver  to  her  all  deieds,  evidences,  and  writings  re- 
specting the  title  of  the  premises,  deposited  with  him  by  her,  or  any  person  or 
persons  on  her  behalf,  and  for  general  relief. 

The  respondent,  in  his  answer  to  this  bill,  stated  the  deeds  before  mentioned,  and 
icsisted  on  the  fairness  of  the  transaction.  He  said,  that  apprehending  the 
estates  might  be  better  improved  and  managed,  if  the  same  were  his  sole  property, 
he  thought  it  would  be  prudent  to  purchase  of  Sarah  Grott  her  undivided  moiety, 
if  she  should  be  disposeid  to  sell  the  same,  at  such  price  as  might  not  lessen  her 
income,  and  might  enable  her  to  fulfil  her  intention  respecting  the  Miss  Hugeesens ; 
and  tlierefore  he  immediately,  or  very  soon  after  the  death  of  Mary  Gott,  mentioned 
to  Sarah  his  inclination  to  purchase  her  undivided  moiety;  whereupon  she  told 
him,  she  did  not  choose  to  sell  her  share  of  the  estatei,  because  she  was  about  to 
make,  or  had  made  her  will,  and  had  devised,  or  intended  t»  devise  the  same  to 
Miss  Hugessens.  He  admitted,  that  no  copy,  draft,  or  counterpart  of  either  of  tJie 
deeds  executed  by  [236]  Sarah  Gott,  was  produced,  read,  or  shewn,  or  offered  to  be 
produced,  read,  or  shewn,  to  any  agent  or  friend  of  hers,  prior  to  the  time  when 
the  same  were  produced  to  her  for  execution :  he  also  admitted,  tixxt  he  did  not,  at 
any  time  antecedent  to  the  execution  of  the  said  deeds,  in  any  manner  apprise  any 
friend  or  even  domestic  of  Sarah  Gott,  of  his  having  t^eed,  or  of  his  meaning 
or  designing  to  agree  with  her  for  the  purchase  of  the  said  estate  and  effects.  He 
said  he  believed,  that  the  whole  of  the  timber  trees  growing  on  the  said  estate, 
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esclusive  of  the  coppice  wood  and  underwood,  vere  of  the  value  of  .£1000  or  thei^ 
abouts,  and  no  more,  to  one  moiety  of  which  he  was  entitled ;  and  he  said  be 
belieTed,  that  at  the  time  of  the  execution  of  the  said  oonve|^anoe  to  him,  the  fee 
simple  and  inheritance  of  Sarah  Gott's  undivided  moietj  of  the  said  real  estate  in 
the  countj  of  Sussex,  including  the  said  timber,  might  be  worth,  to  be  sold,  about 
£8000  or  £8300  and  the  remainder  of  the  estate  in  Kent,  subject  to  the  estate  for 
life  of  the  said  Sarah  Gott,  he  rated  at  the  sum  of  £1000  and  furniture,  plate,  and 
outdoor  stock  at  £700  which  sums  making  together  £10,000  was,  as  he  bdiered, 
the  real,  or  near  the  real  value  of  the  premises  so  sold  to  him,  at  the  time  of  audi 
sale:  and  he  concluded  his  answer,  with  insisting  on  the  benefit  of  the  uid 
purchase. 

The  respondent  having  filed  a  cross  bill  against  Sarah  Gott  for  a  disooTery; 
slie  by  her  answeir  thereto  said,  that  she  being  tired  out  with  his  importuni^, 
though  she  never  intended  selling  her  estatei,  in  order  that  aha  might  not  be 
troubled  any  more  by  him  about  it,  at  last  consented  to  let  him  have  her  moiety: 
upon  which  he  offered  her  £9000  and  the  Eggarton  estate  for  her  life,  which  he 
assured  her  was  more  than  her  estate  was  worth,  but  that  she  refused  to  take  that 
price ;  however,  confiding  in  a  degree  in  the  representation  made  of  the  value  of 
the  estate  by  the  respondent,  she  told  him  he  should  have  the  said  moiety  at  the 
price  of  £10,000  which  sum,  together  with  the  proposed  interest  in  the  estate  u 
Eggarton  for  her  life,  she  said  she  then  beiievefi,  relying  on  the  respondent'e 
account  thereof,  was  tihe  full  outside  value  of  the  said  moiety ;  and  said  that  the 
respondeat  pretended  to  make  a  calculation,  in  order  to  shew  that  the  price  he 
offered  was  the  full  value  of  the  said  estate.  But  she  positively  said,  that  ahe 
treated  with  the  respondent  under  an  idea,  that  his  account  of  the  value  of  the 
estate  was  fair  and  honest ;  and  that  she  intended  him  no  favour  or  advantage  iu 
the  bargain,  more  than  what  could  be  derived  to  him  from  his  purdiase  of  her 
moiety,  at  an  extended  outside  price,  as  she  always  intended  her  fortune  to  go  at 
her  death  to  other  objects ;  and  said  she  told  him,  that  as  she  knew  nothing  about 
the  value  of  the  estate,  nor  could  judge  of  the  contents  of  the  deeds,  she  must  depend 
entirdy  on  what  he  said  about  them,  and  therefore  hoped  he  would  not  impose 
upon  her ;  and  that  she  wDuld  sign  the  writings,  but  as  Mr.  Filmer  would  be  with 
Iier  soon,  she  should  shew  them  to  him  and  acquaint  him  witix  the  transaction. 

[236]  The  cause  being  at  issue,  witnesses  were  examined  on  both  sides ;  and  the 
value  of  the  property  conveyed  by  Sarah  Gott  being  one  of  tiie  eesenti&l  points  in 
dispute,  several  witnesses  were  examined  as  to  that  fact 

The  witnesses  examined  for  Sarah  Gott,  were  James  Hassenden  and  Th<nna8  Bov. 
both  of  whom  had  for  many  years  been  employed  in  valuing  land  and  timber,  and 
particularly  in  the  counties  of  Kent  and  Sussex;  and  tliey,  in  their  depositiona 
valued  Sarah  Gott's  real  property  comprised  in  the  conveyance  to  the  respondent 
after  giving  in  a  distinct  estimate  of  the  farms,  woods,  coppices,  eitc.  at  £29,306 
15b.  out  of  which  sum  was  to  be  deducted  Sarah  Gott's  life  interest,  in  so  much  of 
the  Kentish  estate  as  was  reserved  to  her,  and  which  was  valued  by  the  respondent's 
witnesses,  at  £1000. 

The  witnesses  examined  on  the  part  of  the  respondent,  as  to  the  value  of  Sarah 
Gott's  moiety  of  the  real  estate,  (the  principal  of  whom  was  Edmund  Chittenden 
the  respondent's  steward,)  rated  her  moiety  at  £19,417  lOs.  out  of  which  sum, 
after  deduction  of  £1000  (at  which  they  rated  the  life  estate  reserved  to  Sarah 
Gott  in  tlie  estate,  by  themsdves  valued  at  £195  per  ann.  though  the  rent  was  onlj 
£116)  there  remained  £18,417  lOs.  as  the  value  of  the  property  conveyed  to  the 
respondent  for  the  price  of  £10,000,  and  this  £18,417  lOs.  stood  exclusive  of  the  price 
of  the  personalty  conveyed,  which  personalty  the  answer  admitted  to  be  worth 
£700  and  which  turned  out  in  fact  to  be  worUi  double  that  sum. 

John  Janes,  the  respondent's  attorney,  who  drew  the  deeds,  being  examined  on 
the  respondent's  behalf,  said,  that  about  the  latter  end  of  April  1769,  the  reepondnit 
acquainted  the  witness,  that  he  had  agreed  •wiih.  Sarah  Gott  for  the  purchase  of  her 
moiety  of  the  estates  mentioned  in  the  pleadings,  and  also  for  the  furniture,  plate, 
china,  and  stock  in  and  about  the  house  at  Eggarton,  for  the  sum  of  £10,000  and 
that  over  and  besides  this  consideration,  he  had  agreed  to  let  her  enjoy  for  her  life 
the  whole  of  her  mansion  house,  with  the  farm  and  lands  thereto  belonging;  and 
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the  respondent  requested  the  witness  to  prepare  the  necessary  and  proper  deedfl 
and  conTeyances  for  carrying  the  said  agreement  into  execution. 

Elizabeth  Shindler,  a  maid  serrant  of  Sarah  Gott's,  vho  waited  upon  her  person, 
and  had  done  so  for  20  years,  on  her  crosg  examination  on  Sarah  Clott's  part,  de- 
posed, that  on  or  about  the  2d  of  May  1769,  about  three  o'clock  in  the  afternoon, 
the  respondent  came  to  Eggarton  and  brought  some  deeds  with  him ;  that  he  staid 
in  Sarah  Gott's  room  till  about  7  or  8  o'clock  in  the  evening,  during  which  time 
the  witness,  as  she  went  into  and  out  of  the  room,  saw  some  parchment  deeds  lie 
upon  the  bed  there,  but  the  respondent  did  not,  during  that  time,  go  from  the 
house,  or  leave  any  deeds  with  her  for  her  perusal  in  his  absence :  she  further  said, 
that  Sarah  Gott  could  not  in  her  then  situation  peruse  and  read  over  such  deeds, 
without  tiie  assistance  of  some  other  person ;  and  that  she  was  not  so  assisted  by 
any  person,  unless  by  the  respondent.  [237]  And  on  her  examination  on  the  part 
of  die  respondent,  she  also  said,  that  when  tihe  respondent  was  at  Eggarton  in  the 
beginning  of  May  1769,  no  conversation  passed  between  Sarah  Gott  and  the  re- 
spondent in  her  hearing,  touching  tiie  £10,000,  but  that  about  September  following 
rite  heard  Sarah  Gott  say,  that  she  had  agreed  with  the  respondent  for  the  sale  of 
her  moiety  of  the  estate  for  £10,000,  and  that  he  was  to  pay  her  £400  a  year  for 
her  life;  and  after  her  death  the  £10,000  was  to  be  paid  to  Miss  Hugessens;  she 
said,  that  Sarah  Gott  then  told  her,  she  would  show  tiie  agreement  to  Mr.  Filmer, 
with  whom  she  usually  consulted  in  such  matters,  and  that  she  had  informed  the 
respondent  of  such  her  intention.  She  further  said,  that  Sarah  Gott  informed  her, 
that  she  should  not  take  the  £10,000  of  Mr.  Gott  until  she  had  seen  Mr.  Filmer,  to 
whom  she  should  shew  tho  agreement,  and  consult  him  thereon :  that  when  Mr. 
Filmer  came  on  a  visit  to  Sarah  Gott's  house,  Sarah  Gtott  called  the  deponent  up 
stairs,  and  desired  her  to  get  the  papers  out  of  the  scrutore,  and  to  give  them  to 
Mr.  Filmer,  which  the  deponent  accordingly  did,  and  that  Saralx  Gott  and  Mr.  Filmer 
then  expressed  great  dissatisfaction  and  disapprobation  at  the  deeds ;  and  botli  said 
that  Sarah  Gott  had  been  imposed  upon  by  the  respondent,  and  that  Mr.  Filmer  said 
Mrs.  Gott  should  have  consulted  some  person  on  her  behalf.  That  several  times  after- 
wards, she  heard  Sarah  Gott  declare  she  had  been  imposed  upon,  in  not  having  had  the 
ralue  of  the  estate ;  but  said  she  never,  before  the  time  of  Sarah  Gott's  conversation 
with  Mr.  Filmeir,  heard  her  declare  any  satisfaction  or  dissatisfaction  respecting  the 
deeds.  She  said  further,  that  ^he^  respondent  was  a  great  favourite  with  the 
deceased  Mary  Gott;  but  she  did  not  know  of  any  particular  regard  or  affection 
which  Sarah  Gott  ever  shewed  to  him.  She  likewise  said,  she  had  heard  the  re- 
spondent himself  say,  since  Mary  Gott's  death,  that  he  found  he  was  not  a  favourite 
of  Sarah  Gott's. 

Samuel  Day,  another  witness,  and  one  of  the  principal  tenants  of  the  estate, 
deposed,  that  in  May  1769,  he  was  at  the  respondent's  house  at  Brentford,  and  had 
some  conversation  witih  him  relative  to  a  purchase  which  he  had  then  lately  made 
from  Sarah  Gott,  of  her  moiety  of  the  estate  in  question;  in  which  conversation 
the  respondent  informed  him,  that  one  half  of  the  estate  having  been  givem  to 
him,  he  had  purchased  the  other  half  of  Sarah  Gott,  and  thought  himself  l^ppy  in 
80  doing,  and  having  the  whole  estate  his  own :  that  the  respondent  said  he  hoped 
he  had  not  given  too  much  for  it:  that  be  had  given  £10,000  and  that  Sarah  Gott 
would  not  herself  make  any  price  for  it,  but  left  the  price  to  him ;  that  he  had  first 
consulted  his  steward  Mr.  Chittenden  before  he  set  ^e  price.  And  the  respondent 
furtho-  said,  that  if  he  had  set  the  price  at  £20,000  he  was  afraid  it  would  be 
too  much;  and  if  at  £10,000  he  was  afraid  she  would  think  it  too  little;  but  that 
he  did  set  it  at  £10,000  and  she  accepted  it.  That  the  respondent  added,  he  was 
pleased  he  had  bought  it,  because  Sarah  Gott  was  so  open  with  him,  as  to  declare 
that  she  never  in-[238]-tended  to  give  him  any  part  of  the  estate  in  question ;  so 
that  if  he  had  not  bought  it,  he  should  never  have  had  it :  that  tlie  respondent  then 
ssked  the  witness  what  he  tihought  of  his  purchase?  to  which  the  witness  answered 
be  thought  it  a  good  one,  and  well  worth  the  respondent's  money. 

On  the  10th,  11th,  and  12th  of  December  1770,  the  cause  was  heard  before  the 

Urds  Commissioners  for  the  custody  of  the  Great  Seal,  when  their  Lordships 

ordered,  that  the  parties  should  proceed  to  a  trial  at  law,  at  the  next  Lent  assizes  to 

be  holden  for  the  county  of  Kent,  on  the  following  issue :  viz.  "  Whether  natural  love 
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and  affection  was  really  and  truly  any  part  of  tiie  consideration  of  the  indentures 
of  lease  and  release,  of  the  let  and  2nd  of  May  1769,  in  the  pleading  mentioned) " 
And  the  usual  directions  were  given  for  that  purpose;  and  the  consideration  of 
costs  and  all  further  directions  were  reserved  until  aftra-  the  trial  of  the  said  issue. 

Sarah  Grott,  conceiving  herself  aggrieved  by  this  decree,  appealed  from  it  to  the 
House  of  Lords,  and  the  appeal  was  set  down  to  be  heard :  but  she  dying  before  tlie 
same  came  on,  an  order  was  made  by  their  Lordships,  dated  the  13th  of  March 
1772,  upon  the  petition  of  the  present  appellaots,  stating  the  will  of  S^rah.  Gott, 
and  that  the  appellants  were  advised,  it  was  necessary  for  than  to  exhibit  i 
supplemental  bill  in  the  Court  of  Chancery,  and  to  prove  Sarah  Gott's  will  there, 
and  to  have  a  decree  of  that  Court  to  carry  on  the  suit  brought  by  her,  before  thev 
could  be  entitled  to  prosecute  the  said  appeal ;  that  the  appeal  of  the  said  Sar&li 
Gott  should  be  dismissed,  but  without  prejudice  to  the  present  appellants  bringing 
a  new  appeal,  in  case  they  should  be  so  advised. 

Accordingly  the  appellants,  on  the  2d  of  May  1772,  exhibited  their  supplemental 
bill  in  the  Court  of  Chancery,  against  tlie  respondent,  and  several  persons  who  were 
the  heirs  at  law  of  Sarah  Gott,  stating  the  proceedings  in  the  cause  brought  by  the 
said  Sarah  Gott,  and  that  she  died  on  the  6th  of  March  1772,  having  first  made  her 
will,  dated  the  2d  of  July  1764,  whereby  she  devised  her  moiety  of  all  the  maoors, 
messuages,   lands,   tenements,   and   hereditaments,   which  she  was   entitled  unto 
equally  with  her  sister  Mary  Gott,  to  all  and  every  the  child  and  children  of  William 
Western  Hugessen  Esq.  deceased,  lawfully  begotten,  to  be  equally  divided  between 
them,  as  tenants  in  common  amd  not  as  joint-tenants,  and  to  the  heirs  of  the  body 
and  bodies  of  all  and  every  such  child  and  children  lawfully  issuing,  severally  and 
respectively;  and  that  if  any  such  children  should  happen  to  die  without  issue,  then 
she  gave  and  devised  the  part  and  share,  or  parts  and  shares,  of  such  of  the  said 
children  who  should  so  die  without  issue,  to  all  and  every  other  the  child  or  chil- 
dren of  the  body  of  the  said  William  Western  Hugussen,  equally  to  be  divided 
between  them,  as  tenants  in  common  and  not  as  joint-tenants,  and  to  the  heirs  of 
the  body  and  bodies  of  all  and  every  such  other  child  and  children,  severally  and 
reepectivdy :   and  in  case  all  such  children  [238]  but  one,  should  happen  to  die 
without  issue,  then  to  such  only  child,  and  to  the  heirs  of  his  or  her  body  lawfully 
issuing ;  and  for  default  of  sudi  issue,  to  the  respondent,  his  heirs  and  assigns  for 
ever.     And  the  said  Sarah  Gott,  by  her  said  will,  gave  all  the  residue  of  her 
personal  estate,  (her  debts  and  legacies  being  first  paid,)  to  the  appeUants  Edmund 
and  Francis  Filmer,  tlieir  executors  and  administrators,  upon  trust  to  place  out  the 
monies  arising  thereby,  upon  public  or  other  good  securities ;  and  to  pay  the  money 
so  to  be  placed  out,  unto  and  amongst  all  and  every  the  children  of  the  said  Williuo 
Western  Hugessen,  in  equal  shares  and  proportions,  if  more  than  one,  when  they 
should  respectivdy  attain  the  age  of  21,  or  daiys  of  marriage;  and  in  case  any  of 
such  children  should  happen  to  die,  before  their  attaining  such  age  or  day  of 
marriage,  the  share  and  shares  of  such  child  or  children  so  dying,  should  go  and 
be  paid  to  the  suorvivor  or  survivors  in  equal  shares  and  proportions,  if  more  than 
one :  and  if  all  such  children  but  one  should  die,  before  his,  her,  or  their  share  or 
shares  should  become  payable,  then  the  same  should  be  paid  to  ^uch  only  or  sur- 
viving child  at  the  time  aforesaid.     And  she  declared  it  to  be  her  will,  that  the 
interest  and  annual  produce  of  such  money  should  be  paid  to  such  child  or  children 
respectively,  until  the  same  should  become  payable ;  and  in  case  all  and  every  such 
child  and  children  of  the  said  William  Western  Hugessen  should  die  beforei  such  age 
or  marriages  then  in  trust  for  the  respondent. — That  the  said  Sarah  Giott  made  a 
codicil  to  her  said  will,  dated  the  29th  of  August  1768,  whereby  she  revoked  w 
much  of  the  devise  of  her  real  estate  as  related  to  her  moiety  of  the  mansion  house 
at  Eggarton,  witji  the  lands  and  hereditaments  thereunto  belonging,  or  therewith 
used,  and  then  in  her  occupation ;  and  did  tliereby  devise  all  her  share  of  tlie  said 
mansion  house  and  premises,  so  in  her  own  occupation,  to  the  appellants  Edmund 
and  Francis  Filmer,  upon  trust  to  sell  and  dispose  tliereof  for  the  best  price  that 
could  be  gotten  for  the  same,  and  to  invest  the  money  arising  by  such  sale,  in 
the  purchase  of  other  lands,  tenements,  and  hereditaments,  to  be  limited  to  such 
and  the  same  uses,  as  were  by  her  said  will  expressed  concerning  her  whole  real 
estate  thereby  devised.     That  the  said  Sarah  Go^  made  another  codicil  to  her  said 
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will,  dated  the  16th  of  NoTember  1769,  whereby  she  reivoked  the  former  codicil 
dated  the  29th  of  August  1768,  and  thereby  oonfirmed  her  said  will,  and  all  and 
every  the  devises  and  bequests  tiierein  contained.  And  that  the  said  Sarah  Gott 
made  another  codicil  to  her  said  will,  dated  the  3d  of  May  1771,  whereby,  after 
taking  notice  of  her  will,  and  that  subsequent  to  the  making  thereof,  she  was  pre- 
vailed upon  by  the  respondent,  to  execute  a  conveyance  to  him  of  the  whole  of  her 
real  estate,  (subject  to  a  life  estate  to  her  res^-red  in  part  thereof,)  for  the  sum  of 
£10,000  which,  relying  upon  his  solemn  assurances,  and  confiding  in  his  honour 
and  integrity,  she  then  believed  to  be  the  full  value  thereof ;  and  also  taking  notice 
that  she  had  since  discovered,  that  she  was  grossly  imposed  upon  by  the  respondent, 
in  the  representation  he  so  made  of  the  value  [240]  of  the  estate,  and  that  he  had 
greatly  abused  the  confidence  she  had  reposed  in  him,  the  estate  being  of  far  greater 
value;  and  that  she  had  brought  her  bill  in  the  Court  of  Chancery,  praying  that  the 
said  deeds  might  be  set  aside,  and  that  she  was  minded  Bind  desirous  to  ratify  and 
confirm  her  said  will  in  all  points,  except  as  to  the  limitation  in  remainder  to  the 
respondent,  which  she  intended  to  revoke;  she  did  by  this  last  codicil,  not  only 
republish,  ratify,  and  confirm  her  said  will  of  the  2d  of  July  1764,  and  every  article, 
clause^  limitation,  matter,  and  thing  therein  contained,  except  only  so  far  as 
respected  the  ultimate  remainder,  thereby  limited  to  the  respondent,  which  she  did 
revoke,  and  expressly  declare  to  be  null  and  void :  but  did  also  give  and  bequeath 
her  whole  estate,  of  what  nature  or  kind  soever,  wfaetlier  real  or  personal,  legal  or 
equitaUe,  unto  such  and  the  same  i>ersons,  for  such  and  tiie  same  estates,  and  to, 
for,  and  upon  such  and  the  same  uses,  trusts,  intents,  and  purposes  respectivdy,  as 
(he  had  in  and  by  her  said  will  given,  devised,  and  bequeathed  her  real  and  per- 
sonal estate  therein  named,  except  only  the  ultimate  remainder  tliereby  limited 
to  the  respondent. 

The  appellants  therefore  by  their  said  bill  prayed,  that  the  witnesses  to  the  will 
and  last  codicil  of  the  said  Sarah  Gott,  might  be  examined,  and  their  testimony 
preserved ;  and  that  the  said  will  and  codicil  mi^t  be  declared  to  be  well  proved : 
and  that  the  suit  and  proceedings  by  the  said  Sarah  Gott  against  the  respondent 
might  be  reirived ;  and  that  the  appellants  might  be  at  liberty  to  prosecute  the  same, 
and  have  the  benefit  thereof. 

To  this  supplemental  bill  all  the  defendants  appeared  and  answered,  and  the 
cause  having  been  duly  revived,  the  witnesses  to  the  said  wiU  and  last  codicil  of  the 
said  Sarah  Gott  were  examined,  and  publication  having  afterwards  passed,  tiie 
supplemental  cause  came  on  to  be  heard  on  the  17th  of  March  1773,  when  the  Court 
made  a  decree,  according  to  the  prayer  of  the  supplemental  bill. 

From  the  decree  of  the  12th  of  December  1770,  both  parties  appealed.  In 
support  of  the  original  appeal  it  was  argued  (J.  Dunning,  LI.  Eenyon,  6.  Hardinge), 
that  though  Mary  Grott  appeared  to  have  paid  great  attention  to  the  respondent,  and 
sctually  to  have  disinherited  her  sister  in  his  favour,  yet  there  wag  no  ground 
or  colour  to  say  that  he  was  ever  considered  by  Sarah,  as  in  any  degree  an  object 
of  her  affection  and  bounty,  when  set  in  competition  with  the  appellants,  the 
Uugessens ;  on  tiie  contrary,  he  himself  admitted  in  his  answer,  that  upon  his  first 
applying  to  her  to  sdl  him  her  moiety,  she  answered  she  did  not  choose  to  sell, 
becsuse  she  was  about  to  make,  or  had  made,  her  iii'll,  arul  devised  the  same  to  Miss 
Hugessens.  Nor  did  this  fact  rest  singly  upon  the  respondent's  admission,  or 
upon  Sarah's  answer  to  his  cross  bill,  wherein  she  swore,  that  she  intended  him  no 
favour  or  advantage  in  the  bargain,  more  than  what  could  be  derived  to  him  from 
being  owner  of  her  moiety  at  on  extended  outside  price.  But  there  was  also 
tvidentia  rei  appearing  on  the  face  of  her  will,  made  near  five  years  before;  which 
shewed  to  de-[241]-monstration,  that  she  never  intended  any  part  of  her  estate  for 
the  respondent,  so  long  as  the  Miss  Hugessens,  or  any  descendants  from  them, 
ahould  be  living.  That  the  transaction  respecting  Sarah's  moiety  of  the  estate, 
appeared  from  the  whole  of  the  evidence,  to  have  been  equally  considered  botli  by 
idler  and  purchasor,  as  a  sale  for  a  valuable  consideration :  the  respondent  himself 
referred  peculiarly  and  exclusively  to  that  idea  in  his  answer,  where  he  insisted  and 
laboured  to  shew,  that  the  price  he  was  to  pay  was  a  full  price ;  and  he  had  measured 
It  with  so  much  parage  of  precision,  as  to  use  fractions  in  computing  the  separate 
values  of  the  different  estates,  which  when  put  together,  were  to  amount,  by  his 
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calculation,  to  the  very  sum  mentioned  in  the  deeds.  His  own  attorney  (toe  ohIt 
person  employed  in  tiie  transaction,  and  who  never  saw  Saraih  Gott  in  his  life) 
stated  liie  instructions  he  received  from  the  reipondcnt,  to  prepare  the  con- 
veyance, as  instructions  proceeding  upon  the  idea  of  a  sale  for  a  valuabU  eomidera- 
tion,  without  suggestion  or  pretence  from  the  respondent  of  any  other  consideration. 
The  agreement  itself,  as  stated  in  the  release,  imported  a  s^e  in  consideration  of 
£10,000,  and  the  respondent  so  treated  it,  when  he  conversed  with  the  witneBs 
Samuel  Day  upon  the  subject.  There  was  not  one  tittle  of  evidence,  that  love  and 
affection  made  any  the  Bmallest  part  of  the  consideration,  except  the  bare  expression 
in  the  deed,  which  was  no  more  than  clausula  cleriealii,  absolutely  unwarranted  bv 
the  contract  recited,  as  well  as  by  the  instructions  proved ;  and  utterly  inconsistent 
with  the  case  made  even  by  the  respondent  himself  in  his  answer,  and  with  his 
declaration  to  Day  the  witness :  and  this  after-suggestion  was  so  far  from  colouring 
over  the  respondent's  case,  that  his  resorting  to  it  now,  and  chiefly  relying  upon  it 
when  driven  from  every  other  defence,  was  a  further  and  glaring  proof  of  the 
imposition,  and  a  double  hatching  of  the  original  fraud. 

To  consider  this  transaction  then  as  a  mere  sale,  a  grosser  fraud  was  never 
perpetrated.     Mrs.  Gott  was  an  old  lady,  who  had  for  years  been  confined  to  her 
bed ;  the  bargain  was  made,  and  the  conveyance  executed  in  the  dark ;  no  friend  of 
hers,  no  indifferent  person  of  honour  and  skill  consulted  on  her  part;  the  interval 
between  the  bargain  made,  and  the  conveyance  executed,  was  unnaturally  short: 
the  respondent's  extraordinary  expedition  was  quite  unaccountable,  upon  the  idea 
that  he  thought  the  bargain  a  fair  and  honest  one ;  the  manner  in  which  the  deeds 
were  drawn,  and  the  price  was  to  be  secured,  a  bare  personal  security  by  bond,  was 
prescribed  by  the  respondent  himself ;  the  operative  part  of  the  deed  was  a  curiosity, 
it  extended  infinitely  further  than  the  recited  agreement,  and  conveyed  all  the 
estates  which  Sara/i  Gott  might   have   in   possession,  reversion,  remainder,  or  ex- 
pectancy within  Great  Britain ;  it  passed  also  by  express  words,  the  arrears  of  rent 
due  to  her,  and  compr^ended  the  stock  on  thp  farm,  household  goods,  etc.  thou^ 
there  was  no  evidence  to  shew,  &at  these  articles  were  at  all  the  objects  of  the 
contract,  either  expressed  or  implied;  the  value,  according  to  the  estimate  of  the 
appellants  witnesses,  was  [242]  nearly  three  times  the  price  to  be  paid;  and  the 
respondent's  own  witnesses  {ichose  valuation  was  under  27  years  purchase  at  the 
present  rents,  though  it  was  aSinitted  none  of  them  had  been  raised  vttAm  the 
memory  of  any  man  living)  valued  the  lands  at  nearly  double  the  price  which  was 
to  be  paid  for  tiiem ;  so  that  taking  the  value  at  a  medium  between  the  two  estimates, 
the  whole  estate,  including  both  moieties,  might  be  fairly  and  moderat^y  computed 
at  £50,000,  notwithstanding  which,  and  though  it  was  clear  from  the  wills  of  the 
two  sisters,  that  as  Mary  intended  her  moiety  for  the  respondent,  Sarah  designed 
hers  for  the  Mi^s  Hugessens,  the  respondent  would  by  his  dextrous  management 
and  contrivance,  if  his  bargain  was  permitted  to  stand,  possess  himsdf  of  four  parts 
in  five,  or  £40,000,  and  leave  only  £10,000  for  the  Hugessens ;  who  as  infaats  too, 
\vere  more  peculiarly  the  objects  of  equitable  interposition  and  redress,  aigainst  a 
bargain  so  preposterous  in  itself,  and  so  greatly  to  tueir  prejudice.     These  circum- 
stances, added  to  the  confidence  which,  as  it  appeared   from  the  transaction    in 
general,  and  Day's  evidence  in  particular,  the  old  lady  reposed  in  the  respondent, 
afforded  the  moat  ample  ground  to  declare,  that  the  conv^ance  was  obtained  by 
fraud  and  imposition. 

Should  it  however  be  insisted,  that  Sarah  Gott  had  ratified  the  agreement,  by  the 
subsequent  acceptance  of  a  quarter's  interest ;  it  must  be  observed,  that  the  payment 
of  that  interest  betrayed  a  consciousness  in  the  respondent,  that  his  contract  stood 
in  need  of  such  evidence  of  acquiescence,  or  something  like  it,  on  the  part  of  the  old 
lady;  as  no  other  reason  could  with  any  colour  of  probability  be  assigned,  for  his 
paying  this  quarter's  interest  in  advance.  But  nothing  could  be  inferred  to  palliate 
the  fraud,  from  her  acceptance  of  this  payment;  since,  in  accepting  it,  she  acted 
upon  her  then  impression  of  the  nature  of  the  transaction.  He  had  assured  her. 
that  the  price  for  which  he  gave  his  bond,  was  the  full  value;  she  gave  a  blind  and 
implicit  credit  to  this  assertion ;  and  all  her  behaviour  prior  to  the  time  of  her 
being  undeceived  by  Mr.  Filmer,  proceeded  upon  that  ground:  but  from  that 
period,  the  witnesBee  agreed,  she  uniformly  held  a  different  language,  and  made 
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r^eftted  complaints  af  the  impoaition.  Upon  the  whole,  if  any  issue  was  proper  to 
liATe  beoi  directed,  it  ought  to  have  been  a  general  issuer  as  to  the  fairness  of 
obtaioing  the  conveyance  and  the  other  deed.  The  present  issue  might  not  be  decisive 
of  the  merits  of  the  case;  and  bj  the  manner  in  which  it  was  directed  to  be  framed, 
it  mi^t  let  in  the  respondent  to  insist,  that  the  appdlants  were  in  a  C!ourt  of  Law 
estopped  bj  the  indenture,  to  saj  that  love  and  affection  were  not  part  of  the 
consideration,  that  deed  having  expressed  the  affirmative.  But  upon  all  the  circum- 
stances of  the  case,  already  proved,  the  fraud  was  so  apparent,  that  no  issue,  or 
farther  ^iquiry  into  the  fact  in  any  shape,  was  apprehended  to  be  necessary  or 
proper;  the  former  appellant  Sarah  Gk>tt  had  a  right  in  equity  to  immediate  relief 
according  to  the  substance  of  the  prayw  of  her  bill ;  and  the  present  appellant.^, 
to  ^om  that  right  was  derived,  were  now  entitled  to  [243]  a  reversal  of  the  Lords 
Commissioners  decree,  and  to  such  other  directions  as  might  relieve  them  against 
a  bargain  so  unconscionable,  and  procured  by  so  rank  an  impoaition. 

In  support  of  the  cross  appeal  it  was  said  (E.  Thurlow,  A.  Wedderburn,  J. 
Morton,  J.  Madocks),  it  could  not  be  disputed,  but  tiiat  the  consideration  of 
love  and  affection  between  the  parties,  would  have  been  good  and  sufficient  in  law 
to  have  established  the  deeds  in  question,  without  any  pecuniary  consideration. 
That  an  alliance  in  blood  between  ^e  respondent  and  SaraJli  Gott  was  admitted  by 
her,  and  it  was  clear  that  he  was  taken  to  be  her  presumptive  heir  at  law :  and 
in  fact  was  the  only  person  in  the  line  of  succession  to  her,  with  whom  she  had  any 
acquaintance.  That  the  devise  of  her  sister's  moiety  of  the  estate  to  him,  clearly 
suggested  to  her  the  idea  of  preserving  the  whole  entire  in  his  person,  as  the 
representative  of  her  name  and  family;  and  the  object  she  pursued  was,  not  to 
acquire  the  largest  possible  price  for  her  land,  but  such  a  sum  only  as  might  be 
sufficient  for  her  other  relations.  The  conditions  and  terms  of  the  treaty  evidently 
shewed  that  this  was  her  purpose.  She  meant  to  make  a  bountiful,  and  not  a 
hard  bargain  with  him;  and  no  evidence  in  the  cause  tended  to  raise  any  just 
ground  of  doubt  against  the  actual  existence  of  the  consideration,  solemnly  assented 
to  by  the  unimpeached  execution  of  the  deeds.  And  with  respect  to  all  other  grounds 
on  which  the  respondent's  several  transactions  with  Mrs.  Sarah  Gott  were  attempted 
to  be  impeached,  there  appeared  no  evidence  whatever  to  induce  a  proof  of  fraud, 
ro  as  to  set  aside  the  conveyance ;  as  it  was  expressly  in  proof,  that  she  was,  and  so 
continued  for  several  montiis,  wtU  xatitfied  with  t/ie  transaction.  Her  answer 
admitted,  that  she  might  have  sent  for  whom  she  pleased,  and  that  the  respondent 
asked  her,  if  she  wished  to  have  any  particular  person  or  persons  to  be  present  as 
witnesses  to  the  fflcecution  of  the  deeds ;  and  that  previous  to  the  execution  of  them, 
the  told  the  respondent,  that  she  should  very  soon  acquaint  her  friend  Mr.  Fiimer 
with  the  whole  transaction,  and  consult  him  on  the  properest  means  of  disposing 
of  her  money,  for  which  she  admitted  she  desired  the  respondent  to  give  his  bond. 
It  was  impossible  therefore  to  conceive,  that  he  transacted  any  part  of  this  business 
under  a  confidence,  or  even  bdief,  that  any  impropriety  in  his  behaviour  could  be 
protected,  by  any  secret  or  sinister  management  whatever  on  his  part:  and  it  was 
now  evident  from  the  proceedings  stated  by  the  present  appeUants  in  their  supple- 
mental bill,  that  at  the  time  of  the  treaty  being  made  and  carried  into  execution, 
Sarah  Gott  had  so  far  considered  the  respondent  an  object  of  her  affection  and 
regard,  as  to  have  devised  all  her  estate  to  him  in  fee,  on  failure  of  issue  of  the 
bodies  of  Miss  Hugessens,  then  infants  of  tender  years;  and  that  more  than  six 
months  after  the  sale  of  the  estate,  sought  to  be  impeached  by  Sarah  Gott's  original 
bill,  and  even  after  she  had  filed  that  bill,  she  executed  a  codicil  to  her  will,  whereby 
the  ratified  and  confirmed  the  same,  and  all  and  every  the  devises  and  bequesto 
therein  contained.  From  whence  it  was  manifest,  that  the  testatrix  could  [244] 
not  entMtain  the  most  remote  idea  that  the  treaty  for,  or  subsequent  sale  of  the 
estate,  had  been  b^un,  carried  on,  or  completed  by  any  fraudulent  or  sinister 
means  on  the  part  of  the  respondent;  and  it  was  equally  manifest  that  the  con- 
sideration of  natural  love  and  affection  was  a  real  active  motive  upon  her  mind  at 
the  time  of  the  treaty  and  sale.  Lastly,  that  a  difference  of  opinion  as  to  tlie 
value  of  an  estate,  or  even  a  price  clearly  inadequate,  wto  no  just  ground  to  set 
aside  a  sale  between  absolute  strangers ;  but  where  other  circumstances  of  affection, 
or  fancy,  appeared  to  have  had  a  consideraUe  influence,  there  was  no  reason  for 
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trying  the  merita  of  the  transaction  by  the  opinion  of  a  land  surveyor.  That  the 
respondent  being  confident  that  the  merits  of  his  case  would  stand  the  test  of  the 
inquiry  which  the  Court  had  thought  fit  to  direct  for  its  own  information,  did  not 
object  to  the  trial  of  the  issue  as  between  the  original  appellant  and  himself ;  but  the 
state  of  the  case  being  altered  by  her  death,  and  the  proofs  on  his  part  corroborated 
by  the  several  testamentary  papers  set  forth  in  the  supplemental  bill,  he  had 
presumed  to  present  a  cross  appeal,  praying  that  the  decree  of  the  13th  of  December 
1770  might  be  reversed,  and  the  bill  against  him  dismissed. 

After  hearing  counsel  on  these  appeals,  it  was  ordbrbd  and  adjitdgbd,  that  the 
same  should  be  dismissed,  and  the  decree  therein  respectively  complained  of 
affirmed*.     (M.  S.  Jour,  rub  anno  1774,  p.  69.) 


[246]     Case  18. — James  Middleton  and  others, — Appellants ;  Richard 
Welles  and  others, — Bespondents  [6th  June  1785]. 

[Mew's  Dig.  vii.  228.     See  Hatch  v.  Hatch,  1804,  9  Ves,  293a:  LUeg  v.  Terry, 

1896,  65  L.J.  Q.B.  34.] 

[It  is  an  established  rule  in  Courts  of  Equity,  that  no  gift  or  gratuity  to  an 
attorney,  beyond  his  fair  professional  demands,  made  during  tlie  time  that 
he  continues  to  conduct  or  manage  the  aiSairs  of  the  donor,  shall  be  per- 
mitted to  stand ;  and  more  especially  if  such  g^ft  or  gratuity  arises  immedi- 
ately out  of  the  subject  then  under  the  attorney's  conduct  or  management, 
and  if  the  donor  is  at  the  time  ignorant  of  tJie  nature  and  value  of  the 
property  so  given,] 

**Dkcrbk  of  Lord  Chancellor  Thurlow  apfirmbd. 

See  ante.  Case  3  ;  and  the  notes  to  the  Cases  imjuediately  preceding  this.** 

On  the  26th  of  July  1776,  William  Wilcox,  lata  of  Portsmouth,  in  the  county 
of  Southampton,  Gentleman,  died  intestate,  unmarried,  and  without  issue,  being 
at  the  time  of  his  death,  seised  in  fee  of  a  coneideraUe  real  estate,  and  possessed  of 
large  personal  property,  leaving  John  Wilcox,  late  of  Ringwood  in  the  same 
county,  since  deceased,  his  first  cousin  and  heir  at  law,  and  only  next  of  kin. 

The  death  of  William  Wilcox  was  rather  sudden,  and  the  acquisition  of  this 
property  was  wholly  unexpected  by  John,  who  was  at  tliis  time  seventy-two  years 
of  age,  and  had  lived  for  many  years  at  Ringwood  in  great  indigence,  having  been 
supported  for  a  considerable  length  of  time  by  a  weekly  allowance  of  48. ;  one  half 
of  which  was  the  bounty  of  William  Wilcox,  and  the  other  half  of  a  deceased  uncle 
who  had  made  this  provision  for  him  by  will.  His  character  was  very  extra- 
ordinary :  by  several  of  the  witnesses  examined  on  the  part  of  the  respondents  in 
this  cause,  he  is  spoken  of  as  being  totally  out  of  his  senses,  and  as  being  received 
and  treated  in  that  light  by  the  generality  of  the  inhabitants  of  Ringwood:  but 
whatever  difference  of  opinion  may  have  arisen  with  respect  to  his  natural  capacity, 
it  seems  perfectly  clear  that  he  had  spent  a  very  long  life,  especially  the  latter  part 
of  it,  in  an  almost  constant  state  of  intoxication;  and  by  a  series  of  the  wildest 
absurdities,  and  the  most  singular  extravagance  of  conduct  in  the  ordinary  traoa- 
actions  of  life,  had  for  many  years  been  the  established  object  of  public  ridicule. 
He  bad  effectually  abandoned  all  pretensions  to  common  sense;  and  those  who 
have  persuaded  themselves  into  the  most  favourable  opinion  of  his  capacity  and 
intellects,  seem  to  have  formed  their  judgment  from  some  particular  instances  of 

*  In  consequence  of  this  affirmance,  the  issue  was  tried  at  the  Summer  Assizes 
of  1774,  when  the  jury  found  a  verdict,  that  natural  love  and  affection  was  not 
really  and  truly  any  part  of  the  consideration  of  the  deeds  of  May  1769.  And  on 
the  22d  of  March  1776,  the  Lord  Chancellor  Bathurst,  on  hearing  the  cause  upon  the 
equity  reserved,  declared  that  those  deeds  ought  to  be  set  aside  for  fraud  and  im- 
position, and  decreed  the  same  accordingly ;  with  the  consequential  directions  as  to 
delivering  up  possession  of  the  premises,  accounting  for  the  rents  and  profits,  and 
paying  the  costs  botli  at  law  and  in  equity.     (Register,  Lib.  A.  1775,  p.  305.) 
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(what  th^  thought  to  be)  cunning,  rather  than  from  any  general  tenor  of  rational 
behaviour.  He  had  in  the  early  part  of  his  life  worked  in  tlie  woollen  manufactories 
as  a  journeyman ;  but  for  many  years  before  hia  death  he  had  followed  no  employ- 
ment He  had  in  general  a  lodging  in  which  be  might  have  lived  if  he  had  thought 
fit,  but  he  waa  more  frequently  to  be  found,  in  tlie  night  aa  well  aa  the  day,  in  the 
streets  of  Ringwood,  or  its  neighbourhood,  noisy  and  riotous  to  excess ;  preaching, 
[246]  swearing,  talking  to  the  walls  and  trees,  and  guilty  of  every  act  of  extra- 
vagance. He  was  the  public  sport  and  jest  of  the  town,  and  called  so  universally 
by  the  nick-name  of  Dr.  Luley,  which  by  some  of  his  absurdities  he  had  acquired, 
that  many  people  never  knew  him  by  any  other  nama 

The  appellants  James  and  John  Middleton  were  brothers,  and  both  attorniee; 
the  former  living  at  Ringwood,  the  latter  at  Rumsey,  in  the  same  county.  As  the 
object  of  the  present  suit  was  to  set  aside  certain  deeds  by  which  John  Wilcox 
conveyed  the  whole  property  which  he  acquired  by  the  death  and  intestacy  of 
William,  to  the  said  appellants,  it  seemed  necessary  to  8t^4e  rather  minutely  the 
facts  which  followed  the  death  of  William  Wilcox.  This  event,  which  took  place 
at  Portsmouth  late  in  the  night  of  the  26th  of  July,  was  communicated,  ab;>ut  five 
o'clock  in  the  morning  of  Uie  27th,  to  Mr.  Thomas  Binsted  an  attorney  of  Pwts- 
mouth,  who  had  been  well  acquainted  with  William  Wilcox  in  his  life-time.  The 
intelligence  waa  immediately  conveyed  by  letter  from  Mr.  Binsted  to  John  Willis 
an  attorney  of  Ringwood,  since  deceased;  which  letter  was  sent  by  express,  and 
arrived  at  Ringwood  about  twelve  o'clock  of  the  same  night.  Mr.  Willis  immedi- 
ately sent  the  letter  to  the  appellant  Jamee  Middleton,  who,  in  consequence  thereof, 
at  six  o'clock  in  tlie  morning  of  the  28th,  sent  for  John  Wilcox,  and  acquainted  him 
vith  the  death  of  his  cousin,  and  proposed  their  going  immediately  to  Portsmouth. 
At  eight  o'clock  of  the  same  morning,  the  appellant  James  Middleton  and  John 
Wilcox  went  from  Ringwood  together  in  a  postchaise.  On  their  way  to  Winchester 
and  Portsmouth,  at  Rumsey,  they  called  upon  the  appellant  John  Middleton,  and, 
being  joined  by  him,  they  proceeded  to  Winchester ;  at  which  place  the  two  brothers, 
on  the  same  day,  althougli  that  happened  to  be  Sunday,  procured  letters  of  ad- 
ministration to  be  granted  by  the  Consistory  Court  of  the  Bishop  of  Winchester  to 
the  said  John  Wilcox  of  the  goods  and  chattels  of  William  Wilcox;  and  John 
Wilcox  took  the  usual  oath  aa  to  hia  belief  of  the  intestacy  of  William,  the  two 
Hiddletons  becoming  his  securities,  as  usual  in  such  cases.  On  the  morning  of 
che  29th,  the  two  appellants  James  and  John  Middleton,  and  John  Wilcox,  pro- 
ceeded to  Portsmoutii,  when  the  former,  professing  to  act  on  the  behalf  and  account 
of  John  Wilcox,  took  p>088ession  of  the  house  and  effects  of  the  intestate;  but  it 
appeared,  that  the  ready  money  which  waa  found  in  the  house  at  the  time  of  his 
death,  was  taken  away  for  safe  custody  by  Mr.  Binsted,  and  was  never  produced 
to  John  Wilcox,  but  remained  with  Mr.  Binsted  until  the  10th  of  September  follow- 
ing, when  it  was  delivered  by  him  to  the  appellants  James  and  John  Middleton. 
During  the  stay  of  the  app^lants  and  John  Wilcox  at  Portsmouth,  where  they 
continued  about  ten  days,  the  design  of  the  appellants  to  obtain  to  their  own  use 
the  property  of  which  thej  had  undertaken  the  management  on  the  part  of  John 
Wibox,  became  apparent.  They  first  prepared  the  draft  of  a  will,  purporting  to 
be  the  will  of  John  Wiloox,  by  which  he  waa  made  to  bequeadi  the  whole  of  the 
property,  [247]  both  real  and  personal,  to  the  two  brothers.  This  draft  was  pro- 
duced and  read  over  by  them  (John  Wilcox  himself  being  absent)  in  the  presence 
of  James  Collins,  who  was  examined  as  a  witness  in  the  cause;  but,  after  tiiey  had 
read  it,  they  expressed  tlieir  disapprobation  of  it,  alleging  as  a  reason,  that  a  will 
being  liable  to  alteration,  he  might  probaMy  be  persuaded  to  alter  it  on  his  return 
to  Ringwood,  and  therefore  they  immediately  destroyed  it.  No  further  step  of 
consequence  was  taken  during  their  stay  at  Portsmouth  at  that  time;  but  after 
having  proceeded  to  Havant  in  the  same  county,  in  order  to  view  some  smell  copy- 
hold landa,  part  of  the  intestate's  real  estate,  they  returned  to  their  respective 
homes,  carrying  John  Wilcox  with  them  to  Ringwood. 

The  said  appellants  afterwards  finding  it  necessary  to  take  out  a  prerogative 
administration  in  the  name  of  John  Wilcox,  in  order  to  enable  him  to  get  possession 
of  the  stock  standing  in  the  name  of  the  intestate  in  iho  books  of  the  Bank,  on  the 
nth  of  August  the  appellant  James  Middleton  sent  directions  to  London  to  take 
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a  commission  from  tlie  Prerogative  Court  for  that  purpose,  which  was  accordingly 
obtained,  and  was  returned  to  the  said  Court  on  the  14th  of  the  same  month,  and 
on  the  19th.  the  letters  of  administration  issued.     ButJ  previously  thereto,  and 
without  waiting  for  its  arrival,  on  the  16th  of  August  the  said  appellants  carried 
John  Wiloox  to  Portsmouth,  and  remaining  tliere,  on  the  20th  of  the  same  montli 
they  obtained  from  him  a  deed  of  gift  of  a31  his  estate,  both  real  and  personal,  to 
their  own  use,  reserving  to  him  only  20s.  a  week  for  his  life.     This  deed  was  drawn 
by  tiie  appellant  James  Middleton   himself,  and  it  was   engrossed  by  the  other   ap- 
pellant John }  but  was  not  perused  by,  or  shenrn  either  in  the  draft  or  the  engross- 
ment to,  any  friend  or  attorney  of  John  Wilcox,  previous  to  its  being  engrossed 
or  executed.     By  this  deed,  bearing  date  the  20th.  of  August   1776,   and  made 
between  the  said  John  Wilcox,  by  the  name  and  addition  of  John  Wilcox,  of  Ring- 
wood  in  the  county  of  Southampton,  Gentleman,  heir  at  law  and  sole  next  of  kin 
of  William  Wiloox,  late  of  Portsmouth  Common  in  Uie  said  county.  Gentleman, 
deceased,  of  tlie  one  part;  and  the  said  appellants,  by  the  names  and  additions 
of  James  Middleton,   of  Ringwood   aforesaid.   Gentleman,   and   John   Middleton. 
of  Ruqisey,   infra,  in  the  said  county  of  Southampton,  Gentleman,  of  the  other 
part;  reciting,  that  the  said  William  Wiloox,  on  or  about  the  27th  day  of  July 
then  last,  died  intestate,  leaving  the  said  John  Wilcox  his  heir  at  law  and  sole  next 
of  kin ;  and  that  he  the  said  John  Wilcox  being  perfectly  satisfied  of  the  said 
William  Wilooi's  friendship  and  good  intentions  towards  the  said  appellants,  who 
were  also-  neai'ly  related  to  the  said  intestate^  and  iliat  from  the  public  declarations 
of  the  said  William  Wilcox  in  his  life-time,  it  was  very  much  to  be  expected  that 
he  would  have  given  -the  greatest  part  of  his  real  and  personal  estate  to  the  said 
appellants,  if  the  said  intestate  had  made  a  will;  and  that  the  said  John  Wilcox 
being  at  that  time  very  old  and  infirm,  ao  as  not  to  be  able  to  manage  and  transact 
the  afiairs  of  the  said  intestate,  and  being  de-[248]-Birous  of  fulfilling  the  good 
intentions  and  designs  of  the  said  William  Wilcox  towards  the  said  appellants, 
he  the  said  John  Wilcox  had  voluntarily  proposed  and  agreed  to  grant,  bargain, 
sell,  and  assign  all  the  said  William  Wilcox's  real  and  personal  estate  to  the  said 
appellants,  in  trust,  for  the  several  uses  and  purposes  thereinafter  particularly 
mentioned:    it  was  .thereby  witnessed,  that  for  the  consideration  aforesaid,  and 
also  in  consideration  of  the  natural  love  and  affection  which  the  said  John  Wilcox 
had  and  bore  towards  tiie  said  appdlants,  and  of  the  sum  of  five  shillings  to  him 
in  hand  paid  by  the  said  appellants  at  or  before  the  sealing  and  delivery  thereof, 
he  the  said  John   Wilcox  did   freely  and  voluntarily  give,   grant,   bargain,   sell, 
assign,  transfer,  and  set  over  unto  the  said  appellants,  their  heirs  and  assigns,  an 
ancient  freehold  dwelling-house  and  garden,  with  the  appurtenances,  and  a  cottage 
thereunto  adjoining,  in  the  town  of  Ringwood  aforesaid;   and  iJso  a  freehold 
dwelling-house  and  garden,  witli  the  appurtenances,  on  Portsmoutii  Common  afore- 
said ;  and  four  small  copyhold  estates  of  inheritance  in  and  held  of  the  manor  of 
Hnvant  aforesaid :  which  tenements  were  late  the  property  of  the  said  William 
Wilcox,  and  of  which  he  died  seised  and  possessed  in  fee;  to  hold  unto  the  said 
appellants,  their  heirs  and  assigns,  for  ever.     And  it  was  thereby  further  witnessed, 
that  for  the  considerations  aforesaid,  and  of  the  sum  of  five  killings  to  the  said 
John  Wilcox  in  hand  paid  by  the  said  appellants  at  or  before  the  seeling  and 
delivery  thereof,  the  said  John  Wilcox  did  freely  and  voluntarily  give  and  assign, 
transfer  and  set  over  unto  the  said  appellants,  their  executors,  administratoro, 
and  assigns,  all  the  household  furniture,  monies,  securities  for  money,  government 
securities,  and  all  other  the  personal  estate  of  the  said  William  Wilcox,  which  the 
said  John  Wilcox  was  then  possessed  of  and  entitled  unto  as  his  administrator 
and  sole  next  of  kin,  to  have  and  to  hold  all  the  household  furniture,  monies, 
securities  for  money,  government  securities,  and  other  the  personal  estate  and 
effects  of  the  said  John  Wilcox,  thereby  given,  assigned,  and  set  over  unto  the  said 
appellants,  their  executors,  administrators,  and  assigns,  as  their  own  proper  good8 
and  chattels  for  ever.     All  which  said  freehold  and  copyhold  premises,  houselkold 
furniture,  and  other  tlie  personal  estate  so  given,  granted,  bargained,  sold,  and 
assigned  unto  the  said  appellants,  their  executors,  administrators,  and  assigns, 
were  so  given,  granted,  and  assigned  unto  them,  in  trust,  in  the  first  place,  to  pay 
and  discharge  all  the  just  debts  of  the  said  William  Wilcox  due  and  owing  at  the 
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time  of  his  decease ;  and  after  payment  thereof,  then,  in  trust,  to  pay  unto  Dinah 
Stocker  and  Barbara  Darley,  both  of  Portsmouth  Common  aforesaid,  spinsters, 
late  Berrants  of  the  said  William  Wilcox  deceased,  one  annuity  of  £10  8s.  each,  to 
be  paid  them,  or  their  assigns,  respectively,  quarterly,  during  their  respective 
natural  lives,  to  commence  from  the  29th  day  of  September  then  next  ensuing :  and 
also,  in  trust,  to  pay  unto  the  said  John  Wilcox,  and  his  assigns,  one  annuity  of 
iiftf-two  pounds,  to  be  paid  him  by  weekly  payments,  at  and  after  tiie  [249]  rate 
of  208.  a  week,  for  and  during  the  term  of  his  natural  life,  clear  of  all  deductions, 
to  commence  from  the  day  of  the  date  thereof :  and  from  and  after  payment  of  the 
raid  debts  and  the  said  three  several  annuities,  in  trust  for  the  said  appellants 
James  and  John  Middleton,  their  heirs,  executors,  administrators,  and  assigns,  for 
ever,  as  tenants  in  common,  and  not  as  joint  tenants,  and  to  and  for  no.  other  use 
or  purpose  whatsoever:  and  the  said  John  Wilcox,  for  the  considerations  and 
purposes  aforesaid,  did  thereby  empower  the  said  appellants  to  recover  and  receive 
all  such  sum  and  sums  of  money  as  were  due  and  owing  to  him  as  administrator 
aforesaid :  and  the  said  John  Wilcox,  for  himself,  his  heirs,  executors,  and  adminis- 
trators, did  thereby  covenant  and  agree  to  and  with  the  said  appellants,  their  heirs, 
executors,  and  administrators,  that  they  the  said  appellants,  Uieir  heirs,  executors, 
ddministrators,  and  assigns,  should  and  might  from  thenceforth  peaceably  and 
quietly  enter  into,  have,  hold,  use,  occupy,  possess,  and  enjoy  the  said  tenements 
and  premises,  goods,  chattels,  and  personal  estate  and  efFects,  and  receive  and 
take  the  rents,  issues,  and  profits  thereof,  without  the  lawful  let,  suit,  trouble,  or 
interruption  of  the  said  John  Wilcox,  his  heirs,  executors,  administrators,  or 
assigns,  or  any  person  or  persons  lawfully  claiming  or  to  claim  hy,  from,  or  under 
him  or  them. 

The  subscribing  witnesses  to  the  execution  of  this  deed  were  Edward  Hunt  of 
the  Dock-yard  at  Portsmouth,  Esquire,  Mary  Ridge  of  Portsmouth  Common,  widow, 
since  deceased,  and  Thomas  Grant  of  the  Dock-yard,  Portsmouth,  Gentleman,  three 
porons  of  undoubted  credit,  who  had  all  been  well  acquainted  with  William  Wilcox 
in  his  life-time,  but  were  all  total  strangers  to  J<^n  Wilcox  and  his  character :  they 
vere  sent  for  by  the  said  appellants,  and  by  John  Wilcox  under  their  direction, 
for  this  express  purpose ;  and  on  their  arrival,  the  deed  was  read  over  to  John 
Wilcox,  who  executed  the  same  in  their  presence,  and  they  subscribed  their  names 
u  witnesses  to  the  execution. 

It  is  plain  that  in  the  haste  the  appellants  made,  they  lost  sight  of  the  nature 
of  part  of  ihe  estate,  and  the  proper  means  of  procuring  a  legal  title  to  it;  but 
finding  out  the  defect  afterwards  when  they  were  got  l»ck  to  Ring^ood,  by  in- 
dentures of  lease  and  release,  bearing  date  respectively  the  3d  and  4th  of  September 
1776,  and  made  between  the  said  John  Wilcox,  by  the  name  and  addition  of  John 
Wikox  of  Ringwood  in  the  county  of  Southampton,  Gientleman,  heir  at  law  of 
WiUiun  Wilcox  late  of  Portsmouth  Common  in  the  said  county.  Gentleman, 
deceased,  of  the  one  part;  and  the  said  appellants  of  the  other  part;  the  rdease 
reciting  the  said  deed  of  gift ;  and  that  the  said  John  Wilcox,  in  order  to  vest  the 
freehold  and  inheritance  of  the  said  freehold  tenements  and  premises  in  the  said 
appdlants  and  their  respective  heirs,  and  further  to  support  and  manifest  their 
title  to  the  same,  had  agreed  to  grant  and  convey  the  said  freehold  tenements  and 
premises  unto  the  said  appellants ;  the  said  John  Wilcox  did  for  the  purposes  afore- 
»aid,  and  in  consideration  of  the  sum  of  lOs.  to  him  in  hand  paid  by  the  said 
appellants,  grant,  bargain,  and  re-[260]-lea8e  unto  the  said  appellants,  their  heirs 
and  assigns,  the  said  ancient  freehold  dwelling-house  and  garden  with  the  appur- 
tenances, and  the  said  cottage  thereunln  adjoining,  in  the  town  of  Ringwood 
aforesaid ;  and  the  said  frediold  dwelling-house  and  garden,  with  the  appurtenances, 
"n  Portsmouth  Common  aforesaid,  together  with  all  deeds,  evidences,  and  writings 
touching  or  concerning  the  premises,  or  any  part  thereof,  to  hold  unto  the  said 
sppdlants,  their  heirs  and  assigns,  for  ever,  as  tenants  in  common,  and  subject  to 
the  tmits  mentioned  and  declared  in  the  said  deed  of  gift. 

On  the  7th  of  September  following,  John  Wilcox  was  admitted  to  the  cojiyhold 
premiges  as  heir  at  law  of  William  Wilcox,  and  afterwards  surrendered  the  same 
to  the  appellants  James  Middleton  and  John  Middleton,  and  their  heirs,  as  tenants 
in  common,  and  subject  to  the  trusts  mentioned  and  declared  in  the  deed  of  gift; 
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and  the  said  appellants  were  accordinglj  duly  admitted  thereto.  By  virtue  o{ 
wIlicIi  several  deeds  the  said  appellants  possessed  themselves  of  the  whole  propertj 
of  the  late  William  Wilcox,  both  real  and  personal,  and  of  all  the  deeds  and  writing* 
relating  tliereto,  the  real  estates  being  of  the  annual  value  of  £50  and  the  perwoal 
property,  as  the  appellants  acknowledged  in  their  answers,  amounting  to  about 
£2095. 

On  the  2l8t  of  October,  John  Wilcox  died  intestate  and  without  issue,  leaving 
the  respondents  Susannah  Forbes,  Mary  Lewis,  and  Catiierine  Wilcox,  his  three 
nieces  and  heirs  at  law,  and  only  next  of  kin.  And  the  respondent  Suaaimtli 
Forbes,  after  his  death,  obtained  letters  of  administration  of  his  personal  estate 
and  effects,  and  also  of  the  personal  estate  and  effects  of  William  Wiloox,  in- 
administered  by  John  Wilcox  in  his  life-time. 

The  respondents  John  Forbes  and  Susaunali  his  wife,  Christopher  Lem'n  and 
Mary  his  wife,  and  Catherine  Wilcox,  conceiving  the  several  deeds  and  surrenden 
before  mentioned  to  have  been  fraudulently  or  unduly  obtained  from  John  Wilcoi, 
in  Michaelmas  Term  1781,  filed  their  bill  in  tlie  Court  of  Cliancery  against  tlie 
appellants,  which  bill  was  afterwards  amended;  setting  fortli,  among  other  things, 
the  substance  of  the  matters  aforesaid,  and  praying  that  the  seiveral  deeds,  con- 
veyances, and  surrenders  so  obtained  from  John  Wilcox,  might  be  set  aside  for 
fraud  and  imposition;  and  that  the  appellants  James  and  John  Middleton  might 
come  to  an  account  with  the  respondents  for  the  personal  estate  and  efCects  of 
William  and  John  Wilcox  respectively,  which  had  come  to  the  hands,  custodj, 
power,  or  possession  of  the  appellants,  since  the  death  of  William  Wiloox ;  and  migjit 
account  for  the  rents  and  profits  of  the  real  estates  of  William  Wilcox,  received  b? 
them  or  either  of  them  since  his  death,  and  pay  the  respondents  what  should  be 
due  to  them  respectivdy;  tlie  respondents  tiiereby  offering  to  allow  the  appellant: 
what  they  paid  John  Wilcox  on  account  of  his  annuity  of  £52 ;  and  that  the  respon-  j 
dents  might  in  tlieir  several  and  respective  rights  be  let  into  possession  of  the  ; 
said  freehold  and  copyhold  estates;  and  that  th«  appellants  might  convey  the  ; 
freehold,  and  surrender  the  copyhold  premises,  to  the  [261]  respondents ;  and  that 
all  deeds,  surrenders,  admissions,  writings,  and  securities  for  money  relating  to 
the  said  freehold  or  copyhold  premises,  might  be  delivered  up  to  the  respondents. 

To  this  bill  the  appdlants  appeared  and  put  in  their  answers ;  and  by  their  ^ 
first  answer,  sworn  the  23d  of  August  1781,  stated  the  particulars  of  the  several  i 
real  estates  of  which  William  Wilcox  was  seised  at  the  time  of  his  death ;  admittfd  j 
that  William  Wilcox  was  at  his  death  possessed  of  a  considerable  personal  estate,  \ 
but  they  did  not  state  the  amount:  mentioned  the  several  circumstances  of  their  \ 
conduct  from  the  time  of  the  deatli  of  William  Wilcox,  until  their  first  arrival  at  ■ 
Portsmouth  with  John  Wilcox  on  the  29th.  of  July  1776,  as  before  set  forth :  stated 
t^at  they  had  reason  to  expect  that  if  William  Wiloox  had  made  a  will,  they  should  '. 
Iiave  succeeded  to  the  principal   part  of  his   fortune:    that  tlie  appellant  Jamei  ; 
Middleton  obtained  letters  of  administration  of  the  goods  and  chattels  of  William  ! 
Wilcos  to  be  granted  to  John  Wilcox  by  the  Prerogative  Court  of  the  Archbishop  of 
Canterbury,  as  before  mentioned :  tliat  relying  that  such  letters  of  administration 
would  be  duly  sent  into  the  country  in  pursuance  of  the  directions  given  for  that 
purpose,  John  Wilcox  went  a  second  time  to  Portsmouth  on  the  16th  of  August 
1776,  and  the  ^.ppellants  accompanied  him  there  in  order  to  astUi  him  in  taking 
a  particular  account  of  the  whole  personal  estate  and  effects  of  William  Wilcox,  and 
to  enable  him  to  pay  and  discharge  such  debts  as  were  owing  by  William  Wilcoi 
at  the  time  of  his  decease,  and  to  defray  "his  funeral  expences ;  but  that  John 
Wiloox  soon  after  finding  himself  indisposed  by  the  fatigue  of  the  journey,  he 
resolved  to  settle  his  own  affairs,  and  to  make  tlie  appellants  amends  for  the 
disappointment  they  had  met  with  by  William  Wilcox  not  having  made  a  will  ia 
their  favour,  which  he  well  knew  and  was  satisfied  would  have  been  the  case  if 
William  Wilcox  had  not  died  unexpectedly  after  a  few  days  illness ;  and  therefore 
ttiat  John  Wilcox  spontaneously,  ddibeirately,  and  of  his  own  accord,  gave  instruc- 
tions for  preparing  a  deed  for  carrying  such  his  resolution  and  intent  into  execu- 
tion: that  accordingly  a  deed,  purporting  to  be  a  deed  of  gift,  being  afterwards 
prepared  pursuant  to  the  instructions  so  given  by  John  Wilcox,  he  desired  that 
some  of  William  Wilcox's  most  intimate  acquaintances  might  be  sent  for  to  atteat 
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tbe  execution  thereof,  to  whom  he  would  declare  his  intentions  and  reason  for 
doing  what  he  had  so  resolved  on ;  and  that  accordingly  tlie  said  Edward  Hunt, 
Uary  Ridge,  and  Thomas  Grant,  were  sent  for  at  the  particular  desire  and  request 
of  John  Wiloox,  to  come  to  the  dwelling-house  of  William  Wilcox ;  and  that  the 
said  Edward  Hunt,  Mary  Ridge^  and  Thomas  Grant  did,  in  compliance  with  such 
request,  attend  Jt^in  Wilcox,  when  he,  being  perfectly  as  tliey  alleged  in  his  senses, 
and  only  in  company  with  the  said  Edward  Hunt,  Mary  Ridge,  and  Thomas  Grant, 
declared  to  them,  as  the  appellants  were  afterwards  informed,  that  he  the  said 
John  Wilcox  had  the  greatest  regard  for  the  appellants,  and  that  he  had  no  other 
friends  in  the  world,  and  he  knew  they  were  descended  from  a  Wilcox,  and  [262] 
nearly  related  to  William  Wilcox,  and  therefore  was  desirous  and  had  come  to  a 
resolution  of  making  over  all  the  estate,  both  real  and  personal,  which  he  became 
possessed  of  and  entitled  unto  by  the  death  of  William  Wiloox,  to  the  appellants, 
they  undertaking  to  pay  the  said  Dinah  Stocker  and  Barbara  Darley,  the  late 
maid  servants  of  William  Wilcox,  an  annuity  of  £10  8s.  each  for  their  lives,  being, 
as  he  calculated  it,  4b.  a  week  each,  John  Wilcox  declaring  he  was  informed  and 
fully  convinced  that  William  Wilcox  would  have  made  a  further  provision  for 
them  had  he  made  a  will ;  and  also  paying  unto  the  said  John  Wilcox  an  annuity 
of  £52  a  year,  by  weekly  payments  of  20b.  a  week  during  his  life,  clear  of  all  deduc- 
tions:  and  that  John  Wilcox  further  declared  to  the  said  Edward  Hunt,  Mary 
Ridge,  and  Thomas  Grant,  as  the  appellants  were  informed  and  believed,  that  he 
wdl  knew  the  great  friendship  and  regard  which  WiUiam  Wiloox  had  in  his  life- 
time for  the  appellants,  and  that  he  should  not  die  in  peace  if  he  did  not  effectuate 
what  he  had  ttius  resolved  upon,  and  that  he  had  taken  this  resolution  freely  and 
uninfluenced  by  any  person  whomsoever,  and  that  he  had  ordered  a  deed  to  be 
prepared  for  carrjring  tliis  resolution  into  execution :  they  then  set  forth  the  deed 
of  gift  of  the  2(Hh  of  August  1776,  to  the  purport  or  effect  before  mentioned.     They 
also  set  forth  the  indentures  of  lease  and  release  of  the  3d  and  4th  of  September 
1776,  and  the  surrender  of  the  copyhold ;  admitted  that  they  converted  the  personal 
estate  or  effects  of  William  Wilcox  to  their  own  use.     Stated,  that  they  gave  bonds 
to  John  Wilcox  and  the  otlier  appellants  Dinah  Stocker  and  Barbara  Darley,  iu 
order  to  secure  to  them  their  respective  annuities.     That  on  the  30th  of  August 
1776,  the  appelant  John  Middleton  did,  by  virtue  of  a  letter  of  attorney  from  John 
Wilcox,  seQ  a  sum  of  £50  long  annuities,  then  standing  in  tlie  name  of  William 
Wilcox,  for  £1260  which  the  appellant  John  Middleton  received,  and  which  had 
been  since  converted  to  the  use  of  them  the  appellants  James  and  John  Middleton. 
Admitted  that  they  got  into  their  custody  or  power  all  tlie  title  deeds,  papers,  and 
writings  belonging  to  tlie  freehold  and  copyhold  estates  of  WiUiam  Wilcox.     That 
John  Wilcox  was  70  years  of  age  and  upwards  at  the  time  he  executed  the  deed  of 
gift  and  conveyances;  but  although  it  was  recited  in  the  said  deed  of  gift,  that 
John  Wilcox  was  then  very  old  and  infirm,  so  as  not  to  be  able  to  manage  and 
transact  the  affairs  of  William  Wilcox,  nevertheless  th^  insisted  that  John  Wilcox 
was  not  more  old  and  infirm  in  his  health  or  constitution  than  persons  at  his  time 
of  life  usually  are.     They  then  set  fortli  several  instances  of  the  attachment  of 
William  Wilcox  to  the  family  of  tlie  appellants,  which  they  insisted  to  be  the  reason 
which  induced  John  Wilcox  to  execute  to  them  several  deeds  in  question. 

By  the  further  answer  of  the  appellants,  sworn  tlie  18tli  of  September  1783, 
they  stated  the  personal  estate  of  William  Wilcox,  at  tlie  time  of  his  death,  to 
amount  to  £2095  (including  the  £1260  received  by  tlie  sale  of  tiie  long  annuities, 
as  b^ore  mentioned,)  [253]  out  of  which  they  applied  £130  in  defraying  his 
funeral  expences  and  debts,  of  which  £94  4s.  2d.  were  paid  by  John  Wilcox  Wore 
the  execution  of  the  deed  of  gift,  and  tlie  residue  by  tlie  appellants  after  the  execu- 
tion thereof.  Admitted  tliat  the  appellant  James  Middleton  prepared  the  draft 
of  the  said  deed  of  gift,  and  that  the  appelant  JcAn  Middleton  engrossed  the  same; 
and  stated  that  John  Wilcox  approved  thereof,  but  tliat  John  Wiloox  being  a 
stranger  to  the  gentlemen  of  tlie  law  in  Portsmouth  and  the  neighbourhood  thereof, 
he  insisted  that  the  appellants  should  prepare  the  deed ;  and  therefore  John  Wilcox 
had  not  any  person  on  his  part,  except  the  .appellants,  to  peruse  the  draft  of  the 
deed,  or  to  read  over  or  examine  Uie  draft  to  see  if  the  engrossed  deed  corresponded 
with  it. 
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The  appellants  Dinah  Stocker  and  Barbara  Darley,  by  tlieir  answers,  sworn  the 
Jith  of  July  1782,  said,  that  about  the  16th  of  August  1776,  John  Wilcox  com- 
mvnicated  to  them  his  intention  of  settling  his  affairs  while  he  was  then  at 
Portsmouth,  and  informed  them  that  he  had  resolved  to  make  a  provision  for  them 
by  allowing  them  an  annuity  of  £10  Ss.  each,  telling  them  he  was  well  convinced 
his  cousin  William  Wilcox  would  have  provided  for  them  if  lie  had  made  a  will. 
That  the  other  appellants  James  and  John  Middleton  executed  bonds  to  the  ap- 
pellants Dinah  Stocker  and  Barbara  Darley  respectively,  for  securing  to  tiiexa  the 
payment  of  their  respective  annuities:  th*t  John  Wilcox  frequently  afterwards 
declared  himself  to  be  perfectly  satisfied  witti  what  he  had  done  for  the  appellants, 
and  they  denied  that  the  annuities  were  provided  for  them  for  any  undue  purpose. 

On  the  8th  of  March  1782,  a  commission  of  bankrupt  having  issued  against 
the  respondent  John  Forbes,  the  respondents  Richard  Welles,  John  Uffington,  and 
Nathaniel  Crawford  were  chosen  his  assignees;  and  they  therefore^  on  the  behalf 
of  themselves  and  the  other  creditors  of  John  Forbes,  about  the  25th  of  January 
1783,  filed  a  supplemental  bill  against  the  appellants,  praying  that  they  might 
have  the  benefit  of  the  proceedings  lield  in  the  former  suit. 

To  this  supplemental  bill  the  appellants  appeared  and  put  in  their  answers; 
and  the  cause  being  at  issue,  a  commission  issued  for  tlie  esamination  of  witnesses, 
which  was  afterwards  executed  at  P(»-t8mouth,  and,  by  adjournment  from  thence, 
at  Ringwood ;  when  many  witnesses  were  examined  on  each  side,  as  wdl  touching 
the  capacity  and  character  of  John  Wilcox,  as  the  other  matters  and  circumstances 
before  mentioned.  And  several  witnesses  were  afterwards  examined  in  London, 
as  well  on  the  part  of  the  appellants  as  of  the  respondents,  and,  amdng  others,  the 
appelant  Dinah  Stocker  was  examined  on  the  part  of  the  appellants,  by  virtue  of 
an  order  obtained  from  the  Court  of  Chancery  for  that  purpose,  saving  just 
exceptions. 

The  respondents  having  set  down  the  cause  for  hearing  in  Easter  Term  1784. 
and  having  served  the  appellants  with  subpoenas  to  hear  judgment,  the  appellants 
applied  to  the  Court  of  [264]  Chancery  for  leave  to  efdiibit  articles  to  imp<»ch  the 
credit  of  seven  of  the  respondents'  witnesses,  and  on  the  20th  of  April  1784,  they 
obtained  an  order  for  a  commission  to  examine  witnesses  in  support  of  such  articles ; 
and  the  respondents  were  to  be  at  liberty  to  examine  witnesses  in  support  of  their 
credibility;  and  upon  the  execution  of  such  commission,  several  witnesses  were 
examined  on  each  side  for  those  purposes. 

This  cause  came  on  to  be  heard  on  the  12th,  13tlt,  and  IStli  of  July  1784,  before 
the  Lord  Chancellor  Thurlow,  when  his  lordship  was  pleased  to  order  and  decree, 
that  the  deeds  of  the  20th  of  August  1776,  and  the  3d  and  4th  of  September  1776. 
and  the  surrender  dated  the  7th  of  September  1776,  should  be  set  aside,  and  delivered 
up  to  the  respondents  to  be  canceUed :  and  it  being  alleged  that  part  of  the  real 
estates  of  William  and  John  Wilcox  had  been  sold,  it  was  ordered ;  that  it  should 
be  referred  to  Mr.  Wilmot,  one  of  the  Masters  of  the  Court,  to  inquire  whether  tlie 
appeUants  James  Middleton  and  John  Middleton  had  sold  any  part  or  parts  of  the 
intestate's  real  estates  which  belonged  to  them  at  file  times  of  their  diecease ;  and 
if  the  Master  should  find  that  any  part  or  parts  of  the  said  estates  had  been  sold 
by  them,  it  was  further  ordered,  that  the  Master  should  inquire  whether  the  same 
had  been  sold  for  an  adequate  price;  and  if  the  Master  should  find  the  same  had 
been  sold  for  an  adequate  price,  it  was  further  ordered,  that  then  he  should  charge 
the  appellants  James  and  John  Middleton  with  the  purchase  monies  received  by 
them  for  the  same,  with  interest  thereupon,  at  the  rate  of  £4  per  cent,  per  annum, 
from  the  time  they  or  either  of  them  received  the  purchase  monery,  such  interest 
to  be  computed  1^  the  Master :  but  in  case  the  Master  should  find  that  any  part  of 
such  real  estate  which  had  been  so  sold,  had  not  been  sold  for  an  /adequate  price, 
tlien  it  was  ordered,  that  he  should  inquire  and  state  to  the  Court  what  would  have 
been  an  adequate  price  to  have  been  paid  for  such  part  or  parta  of  such  estate 
so  sold,  together  with  the  reasons  and  occasions  of  such  under-sale;  and  in  such 
case  his  Lordship  reserved  the  consideration  of  any  further  directions  rrfating 
thereto  until  after  the  Master  should  have  made  his  report.  And  it  was  furtlier 
ordered,  that  the  real  estates  in  question,  then  unsold,  should  be  re^onveyed.  and 
the  copyhold  estates  in  question  should  be  re-surrendered,  by  Uie  appellants  James 
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Middleton  and  John  Middleton,  to  the  respondents,  at  the  costs  of  the  appellants, 
as  the  Master  should  direct.  And  it  was  ordered,  that  the  Master  should  take  an 
account  of  the  personal  estate  of  William  Wilcox  and  John  Wilcox  the  intestates, 
that  had  come  to  the  hands  of  the  appellants  James  Middleton  and  John  Middleton, 
or  either  of  them,  or  to  the  hands  of  any  other  person  or  persons  by  their  or  either 
of  their  order,  or  for  their  or  either  of  their  use.  And  tbAt  the  Master  should  also 
inquire  what  part  of  tiie  said  intestates'  estates  -were  out  upon  securities,  and  what 
part  thereof  had  been  called  in  or  sold  and  converted  into  money  by  the  appellants ; 
and  should  also  inquire  upon  what  other  securities  the  appellants  James  Mid-[266]- 
dleton  and  John  Middleton  had  placed  out  such  monies  again,  and  what  interest 
they  had  received  thereon.  And  as  to  such  part  of  t^e  said  intestates'  personal 
estates  as  the  Master  should  find  the  appellants  had  not  placed  out  on  securities, 
it  was  ordered,  that  he  should  compute  interest  thereon  at  the  rate  of  £i  per  cent, 
per  annum,  from  the  respective  times  that  such  personal  estates  had  come  to  their 
hands.  And  it  was  further  ordered,  that  the  Master  should  also  take  an  account 
of  tlie  rents  and  profits  of  the  said  intestates'  estates  that  had  oome  to  the  hands  of 
the  appeUjants  James  Middleton  and  John  Middleton,  or  either  of  them,  or  to  the 
hands  of  any  otiier  person  or  persons  by  their  or  either  of  their  order,  or  for 
their  or  either  of  their  use;  such  account  of  rents  and  profits  to  cease  from  the  time 
or  times  when  the  appellants,  or  either  of  them,  last  receaved  the  same.  And  the 
Master  was  to  take  an  account  of  the  debts  and  funeral  expences  of  the  said 
intestates,  and  compute  interest  on  such  of  their  debts  as  carried  interest,  after 
such  rate  of  interest  as  they  respectively  carried.  And  the  Master  was  to  cause 
advertisements  to  be  published  in  the  London  Gazette,  for  the  creditors  of  the  said 
intestates  to  come  in  before  him  and  prove  their  debts,  and  fix  a  peremptory  day 
for  that  purpose;  and  such  of  their  creditors  as  should  not  come  in  and  prove 
their  debts  by  that  time,  were  to  be  excluded  the  benefit  of  the  decree.  And  for 
the  better  taking  of  the  accounts,  and  discovery  of  the  matters  aforesaid,  the  parties 
were  to  be  examined  upon  interrogatories,  and  to  produce  before  the  Master  upon 
oath  all  books,  papers,  and  writings,  in  their  custody  or  power,  relating  thereto, 
as  the  Master  should  direct;  who,  in  taking  the  said  accounts,  was  to  make  unto 
the  parties  all  just  aUowances,  and  particularly  an  allowance  to  the  appellants 
James  Middleton  and  John  Middleton  for  what  they  had  expended  on  the  copyhold 
estate,  or  otherwise,  in  order  to  make  a  title  to  such  estate  to  themselves.  And  it 
was  ordered,  that  the  appellants  James  Middleton  and  John  Middleton  should  pay 
what  should  be  found  due  from  them  on  the  several  accounts  aforesaid  into  the 
Bank,  with  the  privity  of  the  Accomptant-general,  to  be  placed  to  the  credit  of  tlie 
cause,  subject  to  the  further  order  of  the  Court;  and  any  persons  interested  therein 
were  .to  be  at  liberty  to  apply  to  the  Court  concerning  the  same  as  they  should  be 
advised.  And  his  Lordship  did  not  think  fit  to  give  any  costs  on  either  side ;  and 
any  of  the  parties  were  to  be  at  liberty  to  apply  to  the  Court  as  there  should  be 
occasion. 

From  this  decree  the  appellants  thought  proper  to  appeal ;  and  on  their  bdialf 
it  was  said  (6.  Hardinge,  T.  Erskine),  that  at  the  hearing  in  the  Court  below, 
cases  were  meiitioned,  upon  which  it  was  understood  the  decree  was  founded ;  and 
particularly  the  case  of  Pierce  and  Waring,  as  set  forth  in  1  Vezey  380 ;  but  in  2 
Vee^  260  and  548,  the  circumstances  upon  which  Lord  Hardwicke  determined  in 
that  case  are  more  fully  stated ;  and  it  was  submitted,  that  the  situation  of  the 
Hiddletons  did  not  comprehend  them  within  the  doctrine  contained  in  that  case, 
or  any  other  which  had  been  quoted  against  them.  [266]  This  was  no  transaction 
between  attornies  and  their  client,  or  a  person  who  confided  in  th^m  as  attomiet; 
they  were  all  relations,  between  whom  good  offices,  attachment,  and  affection  had 
for  a  number  of  years  subsisted.  That  Courts  of  Justice,  not  being  able  to  dive 
into  motives,  liberally  construe  beneficent  acts  of  one  relation  to  another.  That 
there  was  no  proof  of  any  kind  against  the  appellants  Stocker  and  Darley ;  and 
from  the  testimony  of  Thomas  Parsons,  it  was  manifest  that  John  Wilcox  was  well 
convinced  of  the  rectitude  of  his  provision  for  them.  That  it  might  be  reasonably 
presumed  that  John  Wilcox,  reflecting  in  his  mind  upon  the  age  he  had  attained, 
and  being  in  a  habit  of  living  which  at  his  time  of  life  he  was  unwilling  to  alter, 
sod  feeling  powerfully  the  regard  he  had  for  the  Middletons,  and  grateful  to  them 
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for  their  acte  of  kindness  and  humanity  to  him,  determined  in  executing  tiie  deed 
of  gift,  at  once  to  mark  his  gratitude,  and  an  act  of  piety  in  fulfiling  what  he 
believed  were  the  intentions  of  William  Wilcox  in  their  favour.  And  that  what 
he  said  at  the  time  of  executing  the  deed  of  gift^  and  his  declarations  after  it  was 
executed,  proved  that  he  had  in  fact  adopted  these  proper  sentiments. 

On  the  other  side,  it  was  said  (J.  Madocks,  J.  Scott)  to  be  a  rule  established  in 
Courts  of  Equity,  that  no  gift  or  gratuity  to  an  attorney,  beyond  his  fair  profes- 
sional demands,  made  during  the  time  he  continues  to  conduct  or  manage  the 
affairs  of  the  donor,  more  especially  if  such  gift  or  gratuity  arises  immediately 
out  of  the  subject  then  under  the  conduct  or  management  of.  the  attorney,  shall  be 
permitted  to  stand :  in  tlie  present  case,  the  transaction  was  on  all  hands  acknow- 
ledged to  be  a  gift.     It  was  equally  clear  that  it  was  a  gift  made  to  otDomiei  then 
acting  on  the  part  of  the  donor  in  the  management  of  the  very  property  g:iven,  and 
a  gift  of  property  the  nature  and  amount  of  which  tlie  donor  did  not  know.     That 
fraud  which  is  implied  in  the  cases  alluded  to,  was  in  the  present  case  proved  \fj 
th^  strongest  circumstantial  evidence,  arising  as  well  upon  the  face  of  the  deed  of 
the  20tli  of  August,  as  from  extrinsic  facts.     The  design  of  the  appellants  shewed 
itself  from  the  moment  that  the  netws  of  William  Wilcox's  death  arrived  at  Ring- 
wood,  by  tlie  appellant  James  Middlebon  sending  for  John  Wilcox,  and  his  brodier 
joining  the  party.     The  uncommon  precipitation  with  which  they  carried  him 
to  Portsmouth ;  the  taking  out  letters  of  administration  from  the  Diocesan  Court 
on  the  Sunday,  before  it  could  be  known  whether  any  will  existed,  were  circum- 
stances not  to  be  accounted  for,  if  done  by  a  mere  attorney,  or  a  disinterested 
person ;  but  were  easily  reconciled  to  tlie  anxiety  of  men  pursuing  their  object  by 
indirect  means,  and  aware  of  the  danger  of  their  design  being  circumvented  Inr 
delay  or  the  interference  of  disinterested  persons.     As  to  John  Wilcox,  they  seemed 
to  have  had  a  firm  rdiance  on  the  influence  they  had  over  him,  as  appeared  by 
the  conversation  tliey  had  with  James  Collins  in  respect  to  the  will;  the  draft  of 
which  they  had  prepared  for  Jolin  Wilcox,  without  any  previous  communication 
with  him  upon  the  subject,  and  which  they  afterwards  abandoned  professedly  on 
account  of  the  [267]  revocaUe  nature  of  the  instrument.     The  deed  of  the  20th  of 
August  was  a  general  sweeping  gift  of  all  tlie  property,  freehold,  copyhold,  and 
personal,  without  specification  of  particulars  or  value;  drawn  and  engrossed  l^ 
the  appellants,  without  the  advice,  perusal,  or  knowledge  of  any  third  person  on  the 
part  of  John  Wilcox,  and  that  at  a  time  when  it  was  scarcely  posaible  that  eitlier 
John  Wilcox,  or  the  appellants  themselves,  could  be  informed  of  all  the  particulars 
of  the  intestate's  personal  estate,  and  especially  of  liis  money  in  the  public  funds. 
Nor  was  there  any  pretence  on  the  part  of  tlic  appellants  of  any  account  having 
been  delivered  to  John  Wilcox,  by  which  he  could  form  any  idea  of  the  amount  of 
what  he  had  acquired  by  William's  deatli.     The  recital  of  the  intentions  of  William 
Wilcox  in  favour  of  the  appellants,  and  the  desire  of  John  Wilcox  to  effectuate  those 
intentions,  which  indeed  the  appellants  made  their  main  ground  of  defence,  was 
wholly  unsupported  by  evidence  of  any  kind;  the  three  witnesses,  who  were  un- 
doubtedly persons  of  credit,  and  wlio  wore  very  circumstantial  in  the  account  they 
gave  of  what  passed  at  that  time,  were  totally  silent  as  to  any  such  motives  being  then 
mentioned  by  any  body:  and  it  was  further  remarkable,  that  the  three  witnesses 
having  been  intimately  acquainted  with  William  Wilcox  in  his  life-time,  and  chosen 
by  the  appellants  to  attest  the  execution  of  the  deed  for  that  express  reason,  must 
have  known  the  intentions  of  William  Wilcox  in  favour  of  the  appellants,  if  thev 
in  fact  existed;  and  yet.  nothing  of  this  nature  appeared  in  any  part  of  their 
depositions;  and  indeed  the  appellants  had  not  ventured,  by  their  interrogatories, 
to  ask  any  one  of  th«n  a  single  question  upon  the  subject.     Further,  as  to  tlie 
recital  in  the  deed  of  the  age  and  infirmities  of  John  W^ilcox,  and  his  being  in- 
capable to  manage  his  affairs,  the  appellants,  finding  it  did  not  well  accord  with 
the  rest  of  their  case,  thought  fit  by  their  answer  to  give  a  flat  contradiction  to 
their  own  assertion.     No  counterpart  or  copy  of  the  deed  was  driivered  to  Jolm 
Wilcox.     The  annuity  of  £52  per  annum  was  not  one-tliird  of  the  income  of  the 
property  conveyed,  and  was  secured  to  him  only  by  the  bond  of  the  two  appellants, 
it  was  postponed  in  tlie  trusts  of  the  deed  to  the  two  annuities  granted  to  the  maid- 
servants; so  that  for  any  care  the  appellants  took  to  the  contrary,  if  they  had 
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become  inBolvetnt,  or  the  estates  had  turned  out  insufficient,  he  might  hare  been 
again  a  beggar,  seeing  his  property  out  of  his  own  reach  in  th/a  hands  of  other 
people,  and  ih.B  maid-eervants,  who  weire  supposed  to  be  the  objecto  of  his  bounty, 
enjoying  his  properly  in  preference  to  himself  during  his  own  life-time.  That  whether 
his  tinderstanding  should  be  considered  as  naturally  deficient,  or  as  worn  out  by 
age,  or  vitiated  by  intemperance;  in  either  case,  the  character  of  this  man  was  not 
such  as  to  uphold,  in  a  Court  of  Equity,  a  yoluntary  gift  of  his  whole  property, 
two^hirds  immediately,  and  the  remainder  at  his  death,  without  any  power  of  re- 
vocation or  controul.  The  transaction  itself  was  much  beyond  the  scope  of  his  ideas, 
and  the  habits  of  his  lifa  The  small  allowance  upon  which  John  Wilcox  subsisted, 
previously  to  the  [258]  death  of  William,  being  particularly  directed  by  those 
relations  from  whom  it  came  to  be  paid  to  him  weekly^  and  the  same  mode  of 
payment  being  adopted  by  the  appeUants  in  respect  of  the  annuity  reserved  to  him 
by  the  deed  of  gift,  mai4Eed  very  strongly  the  opinion  of  his  own  family,  and  of  the 
apjieUants  themselves,  that  he  was  utterly  unfit  to  be  trusted  with  T<he  care  of  money : 
so  that  if  he  had  known  the  amount  of  his  fortune,  which  he  clearly  did  not,  he 
could  not  have  been  competent  to  determine  for  himself  in  such  a  transaction. 
But  the  appeUants  rest  much  upon  the  satisfaction  said  to  be  expressed  by  John 
Wilcox  in  his  life-time,  at  the  acts  done  by  him  in  their  favour.  These  expressions, 
if  uncontradicted,  which  was  by  no  means  the  fact,  would  not  impeach  the  case 
made  by  the  respondents  upon  any  of  the  grounds  above  mentioned.  If  tlie  trans- 
action was  vitiated  by  the  state  of  mind  of  John  Wilcox,  his  subsequent  declarations 
could  not  have  much  weight ;  if  by  the  undue  influence  of  the  appellants,  or  their 
actual  misrepresentation  or  wilful  concealment  in  respect  of  thie  value  of  tlie  pro- 
perty in  question,  both  which  might  be  here  fairly  presumed,  these  declarations 
would  apply  only  to  what  he  thought  he  had  done,  and  not  to  what  he  had  done  in 
fact.  Nor  would  the  subsequent  indentures  of  lease  and  release,  the  surrender 
of  the  copyholds,  or  the  execution  of  the  letters  of  attorney,  vary  thie  case  in  the 
appellants  favour.  They  must  be  considered  as  only  parts  of  a  transaction  bad 
in  toto,  and  therefore  could  not  be  taken  singly  so  as  to  make  the  case  less  liable 
to  objection. 

Accordingly  after  hearing  counsel  on  this  appeal,  it  was  Ordbbbd  and  adjudged, 
that  the  same  should  be  dismissed,  and  the  decree  therein  complained  of  affirmed, 
with  £100  costs.     (M.S.  Jour,  nib  anno  1785.  p.  616.) 


Cask  19. — Kobkrt  Mackkkth, — Appellant;  Jahes  Fox  and  others, — 
EespondetUt  [14th  March  1791]. 

[Mew's  Dig.  vii.  189,  199.     Explained  in  ex  parte  Laeey  6  Ves.  625.     See  also  2 
Cos  320 :  and  2  Wh.  and  T.  L.C.  7th  ed.  709.] 

[Among  the  various  acts  which  in  a  Court  of  Equity  constitute  Fraud,  the  abuse 
of  confidence  is  one.  A.  reposing  an  unlimited  confidence  in  B.  makes  him 
a  trustee  of  his  estates,  for  the  purpose  of  paying  his  debts ;  B.  at  the  same 
time  negotiates  witli  A.  for  the  absolutie  sale  of  tliose  estates  to  himself,  and 
obtains  a  conveyance  at  an  under  value ;  B.  aftwwards  sells  the  estates  at  a 
very  advanced  price.  This  conduct  of  B.  was  held  to  be  fraudulent,  and  he 
was  decreed  to  account  to  A.  for  the  advanced  price,  with  interest  and  costs ; 
although  it  appeared,  that  the  purchaser  at  the  advanced  price  was  a  con- 
sidwaUe  loser  by  his  bargain.] 

^'DiKCRiBS  of  Lord  Chancellor  Thurlow,  affirming  a  decree  of  the  Master 

of  the  Rolls,  AFFIRMBD. 

The  point  of  this  Case  may  be  more  accurately  stated  from  the  report  in 
2  Bro.  C.  B.  400 :   Thus, 

"  A  trustee  for  the  sale  of  estates,  for  payment  of  debts,  purchased  them 
himself,  by  taking  undue  advantage  of  the  confidence  reposed  in  him  by  the 
[269]  plaintiff  (tlie  vendor) ;  and  previous  to  the  completion  of  the  contract 
sold  them  at  a  highly  advanced  price;  decreed  that  he  should  be  a  trustee 

175 


Digitized  by 


Google 


IVBBOWN.  MACKRETH  V.  FOX  [1791] 

for  the  vendor  for  the  money  produced  by  such  second  sale,  with  interest 
and  costs,  with  allowance  for  money  actually  paid." 

It  appears  that  the  Lord  Chancellor  had  considerable  di£Sculty  in  makipg 
up  his  mind  to  this  case,  lest  he  should  establish  a  precedent  dangerous  to  the 
general  commerce  in  the  sale  of  estatee.  The  ground  on  which  his  Lordship, 
and  finally  the  House  of  Lords,  affirmed  the  Master  of  the  Rolls'  decree, 
appears  to  have  been  that  abuie  of  confidence,  which  is  a  general  feature  in 
aU  contracts  between  usurious  money-lenders  and  distressed  extravagant 
young  men  of  fashion. 

See  the  general  note  on  the  subject  of  Frauds  at  the  end  of  this  Case.** 

2  Bro.  Chan.  Rep.  400. 

In  the  year  1773,  the  respondent,  James  Fox,  then  about  17  years  of  age,  was 
entitled  in  possession  to  an  estate  of  inheritance  in  tail  in  divers  real  estates,  in 
the  couniy  of  Surry,  of  the  yearly  value  of  jC1200  and  upwards,  subject  to  his 
motiier's  jointure,  charged  upon  part  of  the  said  estate.  He  was  also  entitled, 
under  the  will  of  the  late  Lord  Bingley,  to  an  estate  for  his  life  in  remainder,  ex- 
pectant upon  the  death  of  the  survivor  of  Sir  John  and  Lady  Goodriche,  in  divers 
other  real  estates  in  England,  of  the  yearly  value  of  £6000  or  thereabouts;  and  if 
he  attained  his  age  of  21  years,  he  in  like  manner  became  entitled  in  possession 
for  his  life,  subject  to  the  charges  affecting  the  same,  to  divers  real  estates  in  Ireland, 
of  the  yearly  value  of  X6000  or  thereabouts ;  and  also  to  some  other  real  estates  and 
property  in  England,  of  the  yearly  value  of  £1300  or  thereabout. 

In  this  situation  of  his  property,  Mr.  Fox,  young  and  unexperienced,  engaged 
i'n  a  very  dissipated  and  extravagant  course  of  life  during  his  minority,  and 
squandered  away  large  sums  of  money,  far  beyond  what  were  proper  to  be  allowed 
for  his  maintenance  and  education,  whereby  he  became  exposed  to  great  distress; 
and  during  his  infancy,  and  soon  after  he  attained  the  age  of  17  years,  he,  in 
opposition  to  the  repeated  advice  and  remonstrances  of  the  gentleman  who  was 
employed  as  his  solicitor,  procured  large  sums  of  money  by  selling  annuities  during 
his  life,  and  by  procuring  his  friends  and  acquaintance,  who  were  engaged  in  the 
same  extravagant  course  of  life,  and  had  barely  attained  21,  to  join  with  him  or 
give  securities  for  the  payment  of  such  annuities.  The  money  thus  attained  by 
Mr.  Fox  was  obtained  upon  terms  the  most  disadvantageous  to  him  that  can  be 
conceived,  and  the  means  used  to  obtain  it  were  carefully  concealed  by  him  from 
his  solicitor  and  friends.  By  this  imprudent  and  dissipated  conduct,  the  respon- 
dent, Mr.  Fox,  was  in  the  year  1776  involved  in  debt  to  the  amount  of  £26,000,  and 
in  the  month  of  May  in  that  year,  he  was,  although  under  20  years  of  age,  arrested 
by  different  creditors. 

Mr.  Fox's  distressed  situation  and  conduct  could  be  no  longer  concealed  from 
his  friends,  who,  upon  being  made  acquainted  therewith,  found  it  absolutely  neces- 
sary to  adopt  some  mode  for  extricating  him  from  his  distress.  It  was  therefore 
proposed  by  Mr.  Fox's  solicitor,  who  had  been  appointed  to  manage  his  affairs  by 
his  friends,  and  agreed  to  by  Mr.  Fox  and  his  friends,  that  as  soon  [260]  as  he 
should  attain  21  he  should  suffer  a  reoovery  of  his  estates  in  the  county  of  Surry, 
of  which  he  was  tenant  in  tail  in  possession,  and  tliat  those  estates,  or  a  competent 
part  thereof,  should  be  vested  in  trustees,  upon  trust  to  sell  the  same,  tuad  apply 
the  money  arising  from  such  sale  in  paying  his  debts,  and  redeeming  the  senreral 
annuities  which  he  and  his  acquaintajice  had  engaged  to  pay  for  him  during  his 
life:  and  in  order  to  get  a  true  knowledge  of  his  situation,  both  with  respect  to 
his  debts  and  annuities,  and  also  with  respect  to  the  value  of  his  estate  in  the 
county  of  Surry,  so  intended  to  be  vested  in  trustees,  it  was  proposed  by  his 
friends,  and  agreed  to  by  Mr.  Fox,  that  Mr.  Farrer,  his  solicitor,  should  forthwith 
endeavour  to  procure  an  account  of  his  debts  and  annuities,  by  inserting  advertise- 
ments in  the  public  newspapers,  or  by  such  otlier  means  as  he  thought  adviseable ; 
and  that  Mr.  Fox  should,  in  the  mean  time,  get  his  estate  in  Surry  valued  by  some 
surveyor  skilled  in  tlve  value  of  lands  in  that  county.  And  it  was  also  proposed  and 
agreed,  between  Mr.  Fox  and  his  friends,  that  when  an  account  could  be  obtained 
of  his  debts  and  annuities,  a  list  should  be  made  thereof,  or  of  such  of  them  as  were 
found  to  be  fair  and  just ;  and  tliat  such  list  should  be  annexed  by  way  of  schedule 
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to  the  truBt  deed  :  and  it  was  likewise  determined,  tbat  the  plan  of  the  deed  should 
be  to  secure  upon  the  estate  to  such  of  tlie  annuity  creditors  as  should  agree  to 
liquidate  their  annuities,  and  should  accept  the  proposals  made  to  them  on  the 
part  of  Mr.  Fox,  their  principal  money,  and  interest  at  four  and  a  half  per  cent. 
and  that  such  of  the  creditors  who  should  refuse  to  sign  the  proposals,  should  be 
excluded  from  all  benefit  under  the  trust  deed.  And,  in  order  to  make  the  most 
of  the  estates,  it  was  proposed  that  the  trustees  should  sell  the  same  in  parcels  and 
Jy  public  auePion. 

In  May  or  June  1776,  Mr.  Fox,  with  the  Rev.  Dr.  Shepherd,  his  tutor,  set  off  upon 
his  travels  with  an  intention  of  making  the  tour  of  Italy,  and  of  remaining  abroad 
until  he  should  have  attained  21.  He  travelled  almost  immediately  to  Turin,  but 
instead  of  making  the  tour  of  Italy,  as  had  been  intended,  he  very  soon  went  to  Paris, 
whwe  his  tutor  left  him,  and  during  his  residence  at  Paris,  and  after  his  return 
to  England,  he  lived  in  a  very  dissipated  and  extravagant  manner,  and  became  so 
very  much  overwhelmed  in  debt  and  distress,  that  he  would  have  executed  almost 
any  engagements  or  securities  that  could  bb  proposed  to  him,  in  order  to  raise 
money  to  answer  his  purposes,  which  was  easily  discovered  by  any  person  who 
had  money  transactions  with  him.  At  this  period  the  indiscretion  and  extravagance 
of  Mr.  Fox  and  his  acquaintance  were  so  great,  that  they  sold  annuities  for  his  life 
for  five  or  six  years  purchase,  and  left  part  of  the  money  in  the  hands  of  the  pur- 
chasers or  procurers  of  the  money,  in  order  to  answer  the  growing  payments  of 
the  annuities,  and  without  keeping  any  account  thereof;  and  they  also  executed 
bonds  and  warrants  of  attorney,  to  confess  judgments  to  personsi  whom  they 
employed,  without  receiving  any  consideration,  and  without  keep-[261]-ing  any 
account  thereof,  in  order  that  such  persons  might  raise  money  thereon  by  assign- 
ments of  such  securities. 

About  the  beginning  of  October  1777,  in  pursuance  of  directions  received  from 
Mr.  Fox  and  his  friends,  his  solicitor,  Mr.  Farrer,  caused  advertisements  to  be  in- 
serted in  the  public  newspapers,  desiring  all  the  creditors  and  annuitants  of  Mr. 
Fox,  and  all  other  persons  having  any  claims  upon  him,  to  send  in  an  account  of 
their  respective  debts,  annuities,  and  demands ;  and  in  consequence  of  such  adver- 
tisements, a  great  number  of  debts  and  annuities  were  claimed  against  him  amount- 
ing together  to  £50,000,  a  list  of  which  debts  and  annuities  was  made  out  by  his 
wlicitor,  in  order  that  the  same  might  be  taken  into  consideration  by  Mr.  Fox,  and 
his  friends  and  trustees ;  and  in  order  that  such  of  the  said  debts  and  annuities  as 
were  found  to  be  just  and  fair  might  be  scheduled  to  the  intended  trust  deed.  Mr. 
Fox  about  the  same  time  employed  Mr.  Thomas  Jackman,  an  experienced  surveyor, 
who  resided  in  the  county  of  Surry,  near  his  estates  in  that  county,  to  value  the  said 
estates;  and  Mr.  Jackman,  after  having  carefully  surveyed  the  said  estates,  valued 
and  estimated  the  same,  with  the  timber  growing  thereon,  (and  without  the  furni- 
ture in  the  house  and  ofiBces,)  to  be  worth  the  sum  of  £45,000  after  making  an  allow- 
ance of  £1680  for  the  jointure  of  Mr.  Fox's  mother,  which  was  charged  upon  part  of 
the  estate. 

Mr.  Fox  attained  21  in  August  1777 ;  and  the  appellant,  being  intimate  with  the 
Reverend  Dr.  Shepherd,  who  had  been  Mr.  Fox's  tutor,  was  upon  or  shortly  after 
Mr.  Fox's  attaining  21  informed  by  Dr.  Shepherd,  that  Mr.  Fox  had  been  extravsr 
gant,  and  was  greatly  in  debt,  and  meant  to  sell  his  Surry  estate  to  enable  him  to 
pay  his  debts. 

About  the  same  time,  and  soon  after  Mr.  Fox  attained  21,  he,  without  the  know- 
ledge of  his  solicitor  or  his  friends,  sold  two  annuities  of  £500  and  £350  for  his 
life,  to  the  appellant  and  John  Dawes,  deceased,  who  was  a  particular  friend  of  the 
appellant,  and  much  concerned  with  him  in  annuities  and  other  money  transactions, 
for  £5100,  being  after  the  rate  of  six  years  purchase;  and  upon  this  occasion  Mr. 
John  Baynee  Garforth,  the  intimate  friend  and  attorney  of  the  appellant,  was  em- 
ployed bjr  the  appellant  to  prepare  the  securities  for  the  said  annuities;  and  for 
securing  those  two  annuities,  Mr.  Fox  executed  to  the  said  John  Dawes  two  bonds 
and  two  warrants  of  attorney,  for  confessing  two  judgments  against  him,  bearing 
date  respectively  the  23d  day  of  September  1777,  the  one  in  the  penalty  of  £6000 
and  the  other  in  the  penalty  of  £4200,  and  also  executed  two  indentures,  bearing 
date  respectively  the  said  23d  day  of  September  1777,  by  which  indentures  reepec- 
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tivdy  Mr.  Fox  charged  the  said  two  annuities  of  £500  and  £360  upon  certain  real 
eetates  in  Yorkshire,  of  tiie  yearly  rent  of  £1000  and  upwards,  of  which  he  was  then 
in  possession,  and  entitled  to  for  life ;  and  by  each  of  the  same  indentures  demised 
th«  same  estates  to  the  said  John  Baynes  Garf orth,  as  a  trustee  for  the  purchasers  of 
the  said  annuities  for  two  terms  [262]  of  99  years,  if  he,  Mr,  Fox,  should  so  long 
live,  upon  trust,  and  with  powers  of  distress  and  entry,  and  by  sale  or  mortgage  of 
the  said  estates,  for  better  securing  the  regular  payment  of  the  said  two  annuities, 
which  were  made  payable  quarterly ;  all  wtich  securities  were  prepared  by  the  said 
John  Baynes  Garforth,  and  executed  by  Mr.  Fox  without  tha  least  knowledge  of  his 
solicitor,  or  anyof  his  friends. 

Those  two  annuities  were  granted  by  Mr.  Fox  within  a  month  after  he  had 
attained  21,  and  when  he  was  in  perfect  health,  at  six  years  purchase,  and  were  most 
effectually  secured  by  two  bonds  and  two  judgments,  and  by  two  regular  conveyances  jf 
real  estates  in  the  register  county  of  York,  to  the  said  John  Baynes  Garforth,  the 
intimate  friend  and  attorney  of  Mr.  Mackreth,  the  appellant,  and  the  said  John 
Dawes.  By  this  loan  the  appellant  gained  the  confidence  of  Mr.  Fox ;  and  it  appears 
from  the  answer  of  the  appelant,  that  at  the  time  of  this  transaction  he  knew  of  the 
distress  of  the  respondent  Mr.  Fox,  and  that  he  intended  to  sell  his  estate  in  Suriy 
in  order  to  extricate  himself  from  such  distress. 

The  appellant,  by  his  answer,  stated,  that  he  was  jointly  and  equally  intereeted 
with  the  said  John  Dawes  in  the  said  annuity  of  £500. 

Neither  the  appellant,  nor  the  said  John  Baynes  Garforth,  nor  John  Dawea,  ever 
discovered  the  purchase  of  those  annuities  to  any  of  the  respondent's  friends,  or  his 
sidicitor ;  but  the  appellant  in  his  answer  stated,  that  he  believed  Mr.  Fox  consulted 
and  advised  with  the  said  John  Baynes  Garforth,  who  was  Mr.  Mackreth's  friend  and 
attorney,  touching  the  said  securities,  and  employed  him  to  prepare,  and  that  he  did 
prepare  the  same. 

The  respondent  James  Fox  having  determined  after  he  attained  21  to  bar  the 
intail  of  his  estates  in  Surry,  requested  his  solicitor,  the  said  Oliver  Farrer,  to 
become  a  trustee  for  him  for  the  sale  of  those  estates,  and  for  payment  of  his  debts; 
but  Mr.  Farrer  declined  to  act  alone,  and  requested  that  the  late  Lord  Grantley  and 
Lord  Ligonier,  two  particular  friends  of  tbe  respondent,  Mr.  Fox,  might  be  joined 
in  the  trust;  and  he  agreed  to  do  the  business  under  their  inspection  and  direction. 

In  Michaelmas  term  1777,  Mr.  Fox  suffered  a  recovery  of  all  his  freehold  estates 
in  the  county  of  Surry,  and  the  legal  estate  therein  was  thereupon  vested  in  Mr. 
Farrer,  upon  trust  to  convey  the  same  in  such  manner  as  Mr.  Fox  should  direct. 

Soon  after  the  said  two  annuities  were  granted  to  Mr.  Dawes,  it  appears  that  the 
appellant  became  well  acquainted,  and  had  frequent  conversations  with  the  respon- 
dent, Mr.  Fox ;  and  the  appellant  stated  by  his  answer  to  the  respondent's  bill,  tihat 
he  discovered  that  Mr.  Fox  had  not  a  good  opinion  of  Mr.  Farrer,  and  did  not  con- 
ceive he  meant  friendly  towards  him ;  and  that  he  was  sorry  he  had  vested  his  estate 
in  him,  for  that  he  did  not  believe  Mr.  Farrer  meant  to  make  use  of  such  confidence 
for  his  benefit.  If  the  respondent  Mr.  Fox  ever  used  such  expressions,  or  professed 
to  entertain  such  an  opinion  of  Mr.  Farrer,  it  does  not  appear  [263]  that  Mr.  Mack- 
reth attempted  to  remove  it,  nor  does  it  appear  upon  what  circumstances  such 
opinion  had  been  formed.  Mr.  Farrer's  situation  indeed  threw  some  obstacles  in 
the  way  of  Mr.  Fox's  raising  money  upon  his  estate,  upon  terms  which  were  impro- 
vident, the  estate  being  vested  in  Mr.  Farrer  at  ^is  time,  and  remaining  vested  in 
him  tiU  it  was  upon  the  occasion  after  mentioned  conveyed  to  Mr.  Mackreth. 

Although  the  respondent  Mr.  Fox  had  borrowed  £5100  in  September  1777,  he 
was  in  the  month  of  November  in  the  same  year  in  such  distress  as  to  be  oUiged  to 
confine  himself  to  his  lodgings  for  fear  of  being  arrested  for  £2000  by  the  holders  of 
two  bills  of  exchange,  drawn  by  him  when  at  Paris  in  the  preceding  summer ;  and 
being  very  anxious  to  raise  tiiat  money,  the  appellant  Robert  Mackreth,  at  the 
request  of  Mr.  Garforth,  agreed  to  advance  him  £3000  and  to  take  a  mortgage  for 
the  same  upon  the  estate  in  Surry.  And  the  said  John  Baynes  Garforth,  Mr.  Mack- 
reth's sdicitor,  was  directed  to  prepare  a  mortgage  for  that  sum.  The  solicitor  of 
the  respondent  Mr.  Fox  was  ignorant  of  this  transaction  until  the  21st  or  22d  of 
December,  when  he  was  informed  by  Mr.  Fox,  that  the  draft  of  the  mortgage  would 
be  sent  to  him  for  his  perusal  on  the  part  of  the  respondent  and  himself ;  and  accord- 
ingly the  draft  of  tlie  said  mortgage  was  sent  by  the  said  John  Baynes  Garforth  to 
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Mr.  Farrer,  Mr.  Fox's  solicitor,  on  the  said  22d  December  1777,  for  his  perusal  and 
approbation,  as  well  on  behalf  of  himself  as  of  Mr.  Fox ;  and  he  accordingly  perused 
and  settled  tiie  same,  and  returned  it  the  same  evening  to  the  said  John  Baynee  Gar- 
forth,  and  on  the  following  day  the  £3000  was  adyanced  by  the  appellant  to  Mr.  Fox, 
and  thereupon  he  and  t^  said  Oliver  Farrer  executed  the  mortgage  to  the  appellant, 
bearing  dato  the  23d  of  December  1777,  by  which  means  the  appellant  obtained  the 
l^al  estate  in  the  premises,  and  thereby  strengthened  and  improved  the  security  for 
the  said  annuities  of  £850  a  year,  for  which  he  had  judgments  as  well  as  securities 
on  the  Yorkshire  estates.  And  it  is  to  be  observed  that  the  estate  being  thus 
divested  out  of  Mr.  Farrer,  the  respondent  might  be  dealt  with  for  his  estate  after- 
wards without  the  knowledge  or  intervention  of  Mr.  Farrer  his  solicitor. 

Mr.  Fox  gave  part  of  the  money  received  from  the  appellant  upon  this  security 
to  Mr.  Farrer,  in  order  to  take  up  the  bills  from  Paris,  and  the  same  was  applied 
accordingly.  This  was  the  first  and  only  money  transaction  between  the  appellant 
and  the  respondent  Mr.  Fox,  which  Mr.  Farrer  then  knew  or  had  heard  of;  and 
supposing  it  to  be  so,  and  being  wholly  ignorant  that  Mr.  Fox  had  sold  two  annuities 
for  £850  to  Mr.  Mackreth  and  his  friend  Mr.  Dawes  upon  the  terms  before  stated, 
and  apprehending  that  the  appellant  had  advanced  the  money  upon  a  very  short 
notice,  and  as  he  then  supposed  without  any  knowledge  of  Mr.  Fox's  titles  to  his 
estates,  Mr.  Farrer,  in  conversation  with  the  appellant,  treated  the  transaction  as 
very  friendly  on  the  part  of  the  appellant. 

[264]  The  appellant,  by  advancing  and  procuring  to  be  advanced  to  Mr.  Fox 
the  gums  of  £5100  and  £3000  obtained  to  so  great  a  degree  the  confidence  of  Mr. 
Fox,  that  Mr.  Fox  was  induced  to  appoint  Mr.  Mackreth  one  of  his  trustees  for  the 
sale  of  his  estates,  and  payment  of  his  debts,  and  also  to  consent  that  Mr.  Mackreth 
ahould  nominate  the  other  person  who  was  to  be  appointed  a  trustee  for  that  pur- 
pose. Accordingly  on  the  said  23d  of  December  1777,  Mr.  Farrer  being  with  Mr. 
Fox,  the  appellant  came  into  the  room  to  them,  and  after  some  conversation  Mr.  Fox 
said,  he  believed  the  appellant  would  have  no  objection  to  be  one  of  his  trustees  for 
sale  of  his  estates,  and  payment  of  his  debts ;  and  fainUy  asked  Mr.  Farrer  if  he 
would  be  another?  Mr.  Farrer  hesitating  in  his  reply,  tiie  appellant  immediately 
said,  that  Mr.  Farrer  very  well  knew  Mr.  Dawes,  and  that  he  was  a  man  of  property ; 
and  that  as  he  and  the  appellant  well  knew  one  another's  modes  of  doing  business, 
and  could  treat  better  tiian  most  people  with  annuity  dealers,  he  hoped  Mr.  Fox  and 
Hr.  Farrer  would  have  no  objection  to  Mr.  Dawes  being  the  other  trustee.  Mr. 
Farrer  then,  in  the  presence  of  the  appellant,  steted  the  plan  he  had  proposed  to 
adopt  on  behalf  of  Mr.  Fox,  in  order  to  relieve  him  from  his  distress ;  and  the  per- 
sons whom  he  had  recommended  to  Mr.  Fox  as  trustees  for  that  purpose;  but  he 
declined  to  act  as  a  co-trustee  with  the  appellant :  Mr.  Fox,  however,  assented  to  Mr. 
Mackreth's  nomination  of  Mr.  Dawes  as  co-trustee;  whereupon  Mr.  Mackreth  or 
Mr.  Fox  said,  that  the  sooner  the  trust  deeds  were  prepared  the  better ;  and  Mr. 
Mackreth  then  said,  he  hoped  Mr.  Farrer  would  have  no  objection  to  tiheir  being  pre- 
pared by  Mr.  Garforth,  and  settled  by  Mr.  Burton ;  to  which  Mr.  Farrer  replied,  he 
did  not  care  who  did  the  business,  provided  Mr.  Fox  was  relieved  from  his  di£Scul- 
ties;  on  which  Mr.  Mackreth  declared,  and  repeated  in  very  strong  terms,  that 
nothing  should  ever  be  done  in  the  business  (or  that  they  should  never  think  of 
doing  any  thing  in  the  business)  without  Mr.  Farrer  being  advised  with  and  con- 
sulted on  behalf  of  Mr.  Fox.  In  the  course  of  this  conversation,  and  in  the  presence 
and  hearing  of  the  appellant,  Mr.  Farrer  stated,  that  Mr.  Fox's  estates  in  Surry  had 
been  valued,  and  that  he  had  frequently  conferred  with  Mr.  Jackman,  the  surveyor, 
who  had  valued  the  estates,  and  had  been  informed  by  him,  that  the  same  were  well 
worth  £45,000,  subject  to  the  jointure  of  the  respondent's  mother,  and  witiiout  the 
furniture.  And  Mr.  Farrer  stated  Mr.  Jackman's  valuation,  and  the  amount  thereof, 
to  the  appdlant,  and  told  him,  that  he  verily  believed  it  would  sell  for  much  more ; 
and  therefore  repeatedly  advised,  that  the  estate  should  be  sold  by  auction,  becauso 
he  had  heard,  and  from  good  authority,  that  there  were  persons  who  were  very  desirous 
to  buy  the  same ;  and  the  appellant  assented,  or  seined  to  assent,  to  the  propriety  of 
the  advice  so  given  by  Mr.  Farrer.  The  appellant  then  requested  that  Mr.  Farrer 
would  permit  Mr.  Garforth  to  call  on  him,  to  take  instructions  for  the  trust  deed ; 
[366]  to  which  Mr.  Farrer  assented,  and  Mr.  Garforth  called  upon  him  accordingly, 

179 


Digitized  byVjOOQlC 


IVBBOWN.  MACKRETH  1'.  FOX  [l79l] 

and  he  gave  Mr.  Garforth  the  best  and  fullest  information  and  instructions  upon  the 
subject  in  his  power. 

After  this  meeting  with  the  appellant,  Mr.  Fox  for  iJie  first  time  stated  to  Mr. 
Farrer  the  annuity  transaction  between  him  and  the  appellant,  which  was  the  first 
intimation  Mr.  Farrer  had  of  such  transaction.  Mr.  Farrer  having,  in  pursuance 
of  advertisements  and  otherwises  collected  a  long  account  of  debts  claimed  againrt 
Mr.  Fox,  made  out  a  state  thereof,  and  sent  the  same,  on  tte  29th  December  1777, 
to  the  appellant,  with  observations  and  remarks  thereon ;  and  about  the  same  time 
Mr.  Farrer  wrote  a  letter  to  him,  purporting,  that  he  hoped,  by  the  joint  en- 
deavours of  Mr.  Mackreth  and  Mr.  Dawes,  the  annuitants  would  be  brought  to 
reasonable  terms.  The  amount  of  such  debts,  including  what  was  due  to  Mr. 
Mackreth  and  Mr.  Dawes,  was  upwards  of  £60,000,  reckoning  the  original  Bumi 
advanced  or  said  to  be  advanced  for  the  purchase  of  the  several  annuities  therein 
mentioned,  which  were  upwards  of  £5000  a  year.  And  in  the  list  of  debts  so  gent, 
there  was  an  account  of  the  several  sums  of  money,  and  annuities  claimed  by  the 
executrix  of  Thomas  Chandless,  deceased,  amounting  to  about  £3400.  Upon  that 
claim  Mr.  Farrer  made  the  following  memorandum :  "  N.B.  There  is  not  a 
farthing  due  on  Chandlees's  demands — on  the  contrary  they  owe  Mr.  Fox  £60."  i 
But  notwithstanding  this  memorandum,  the  sum  of  £2460  was  inserted  in  a  ; 
schedule  annexed  to  the  draft  of  a  proposed  trust  deed  prepared  by  Mr.  Garforth, 
under  the  direction  of  Mr.  Mackreth,  as  due  to  Chandless. 

The  draft  of  a  deed  of  trust  was  prepared  by  Garforth,  for  the  purpose  of  vest- 
ing Mr.  Fox's  Surry  estates  in  trustees,  to  be  sold.  This  draft  contained  some 
unusual  and  extraordinary  covenants  on  the  part  of  Mr.  Fox,  and  purported 
to  vest  the  estates  in  Mr.  Mackreth  and  Dawes,  subject  to  the  two  an- 
nuities of  £500  and  £350  granted  by  Mr.  Fox  to  Mr.  Dawes,  (the 
amount  of  which  annuities  was  left  in  Uank  in  the  draft  of  the  deed,)  and  to  tiie 
payment  also  of  £3000  and  the  accruing  interest  thereof,  to  the  appellant,  in  trust 
to  sell  and  dispose  of  the  same^  either  by  public  sale  and  auction,  or  private  con- 
tract; and  until  such  sale  to  mortgage  or  charge  the  said  estates  with  any 
money  which  they  (Mr.  Mackreth  and  Mr.  Dawes)  should  think  proper  to  borrow, 
or  should  advance  themselves,  with  interest  at  £5  per  cent,  and  also  upon  trust  to 
apply  all  the  money  to  arise  by  such  sale,  mortgage,  or  charge  of  the 
said  premises  (after  deducting  their  and  his  costs  and  charges)  in  the  first  place  in 
redeeming  and  discharging  of  the  said  annuity  of  £  to  the  said  John 

Dawes,  and  all  arrears  thereof  (if  any  should  have  accrued  due);  and  in  the  next 
place  in  redeeming  and  discharging  of  the  said  annuitiy  of  £  to  the  said 

John  Dawes,  and  all  arrears  thereof  (if  any  should  have  accrued  due) ;  and  in  the 
next  place  in  redeeming  and  discharging  the  said  security  of  £3000  to  the  said 
Robert  Mackreth,  and  the  [266]  interest  thereof;  and  the  residue  in  redeeming 
iaA  discharging  the  several  annuities,  and  in  paying  and  satisfying  the  several 
debts  of  Mr.  Fox  in  the  schedule  thereunto  annexed  mentioned,  in  case  the  same 
should  be  sufficient  for  tJiose  purposes ;  but  if  not,  then  in  redeeming,  compound- 
ing, and  discharging  such  last-mentioned  annuities  and  debts,  in  the  best  manner 
that  they  could  procure  or  obtain  the  same  to  be  redeemed  or  compounded,  by 
apportioning  and  paying  such  residue  for  redeeming,  compounding,  and  dis- 
charging thereof  reepectively,  to  such  of  the  annuitants  and  creditors  in  tha 
schedule  named,  as  might  be  willing  to  accept  the  same  in  full  satisfaction  of  their 
demands  on  Mr.  Fox,  in  such  manner  as  they  or  he  thottld  thihi  most  proper  and 
advantageous  for  his  benefit;  and  upon  further  trust  to  pay  and  apply  the  overplus 
inoney  (if  any)  to  Mr.  Fox,  his  executors,  administrators,  or  assigns;  and  in  case 
any  part  of  the  premises  should  remain  unsold,  upon  trust  to  stand  seised  thereof 
to  the  use  of  Mr.  Fox,  or  as  he  should  appoint:  and  the  said'  draft  contained  a 
power  (until  such  sale  or  sales)  for  the  appellant  and  John  Dawee,  and  the  survivor 
of  them,  his  heirs,  executors,  administrators,  or  assigns  respectivdy,  to  receive  the 
rents  and  profits  of  the  said  respective  premises,  except  such  parts  thereof  as  irere 
limited  in  use  to  Mr.  Fox's  mother  during  her  life,  for  her  jointure;  and  after 
deducting  and  retaining  thereout  all  such  costs  and  charges  as  aforesaid,  to  pay  and 
apply  tiie  overplus  of  such  rents  and  profits  in  such  manner  as  the  money  to  arise 
by  sale  or  mortgage  of,  or  to  be  charged  upon  the  said  respective  premises,  was 
thereinbefore  directed  to  be  paid  and  disposed  of:  and  tlie  said  draft  contained  » 
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power  authorising  them  the  said  Robert  Mackretli  and  John  Dawes,  and  the  sur- 
viTor  of  tiiem,  his  heirs,  executors,  administrators,  and  assigns,  to  appoint,  use,  and 
employ,  from  time  to  time,  all  and  every  such  attorney  and  attorhiee,  agent  and 
agent*,  receiver  and  receivers,  banker  and  bankers,  and  other  persons,  as  they  or 
he  should  think  necessary  and  proper  in  tlie  execution  of  the  said  trusts,  or  any  of 
them;  and  to  gratify  and  pay  such  person  and  persons  so  employed,  out  of  the 
said  trust  premises,  for  their  time,  labour,  and  assistance,  in  such  manner  as  to 
tbem,  or  the  survivor  of  them  the  said  trustees,  should  seem  reasonable,  and  to 
deduct  and  retain  what  tliey  should  ao  pay  on  these  or  any  otlier  accounts  relative 
to  the  said  trusts,  in  such  manner  as  they  wwe  thereby  authorised  and  directed  to 
deduct  and  retain  all  such  costs  and  charges  as  aforesaid ;  and  the  said  draft  con- 
tained the  following  extraordinary  and  unusual  covenant,  namely,  That  he,  Mr.  Fox, 
would  not  in  any  manner  molest,  interrupt,  or  obstruct  the  said  Robert  Mackreth 
and  John  D&wes  in  the  execution  and  discharge  of  the  several  trusts  thereby  re- 
posed in  them,  but  that  he  would  at  all  times,  at  his  own  costs,  upon  the  request  of 
the  said  Robert  Mackreth  and  John  Dawes,  join  in  any  sale  or  mortgage  of  the 
premises,  and  execute  and  acknowledge  any  deeds,  assurances,  or  surrenders,  for 
better  conveying  and  assuring  the  same  premises  [267]  unto  any  purchaser  or 
mortgagee,  and  enter  into  such  covenants  as  was  usual,  and  do  all  other  acts  for 
the  better  assuring  the  premises  to  the  uses  and  upon  the  trusts  aforesaid. 

On  the  6th  January  1778,  the  above  draft  was  sent  to  Mr.  Farrer  for  his 
perusal  and  approbation  on  b^alf  of  Mr.  Fox,  and  on  the  following  dajy  the 
same  was  returned  by  him  to  Garforth,  with  a  letter,  purporting  that  the  terms  of 
the  draft  were  very  different  from  what  he  (Mr.  Farrer)  expected,  inasmuch  as  it 
appeared  from  the  draft,  tiiat  the  annuities  granted  to  the  said  John  Dawes  were 
to  continue  as  annuities  till  the  respondent's  estates  could  be  sold,  and  the  pur- 
chase money  applied  by  the  trustees ;  and  inasmuch  as  the  trustees  were  thereby 
empowered  to  sell  and  dispose  of  the  estates  without  the  concurrence  or  inter- 
position of  Mr.  Fox,  and  to  employ  such  attornies,  agents,  receivers,  and  bankers, 
.and  other  persons,  as  they  should  tiiink  proper,  without  being  answerable  for  their 
acts,  or  for  any  loss  which  might  happen  from  such  attornies,  agents,  receivers, 
bankers,  or  other  persons. 

On  the  8th  of  January,  the  appellant  called  upon  Mr.  Farrer,  who  then  stated  to 
him  his  objections  to  Uie  terms  of  the  draft,  particularly  with  respect  to  the 
annuities  granted  to  Dawes,  and  the  unlimited  power  of  sale  vested  in  the  trustees ; 
and  he  also  then  represented  to  Mr.  Mackreth,  that  he  hoped  he  did  not  intend  that 
the  annuities  to  Dawes  should  remain  as  annuities  till  the  sale  of  the  estate,  but 
titst  he  meant  to  have  them  immediately  liquidated,  and  a  gross  sum  to  be  inserted 
in  the  schedule  to  be  annexed  to  the  trust  deed,  to  bear  interest  at  £5  per  cent., 
otherwise  the  rest  of  the  annuitants  would  expect  Uie  same  terms,  and  the  whole 
plan  proposed  by  Mr.  Fox's  friends  for  extricating  him  from  his  difficulties  would 
be  defeated. 

The  appellant  admitted  these  objections  to  be  reasonable,  and  appeared  to 
blame  Garforth,  declaring  that  he  had  not  attended  to  the  instructions  given  him, 
but  that  Mr.  Farrer  should  have  the  draft  prepared  in  his  own  way ;  and  for  that 
purpose  Mr.  Mackreth  requested  him  to  call  on  Robert  Burton  Esq.  in  Lincoln's 
Inn,  who  had  prepared  the  draft,  and  state  his  objections  to  him.  Mr.  Farrer 
accordingly  waited  upon  Mr.  Burton,  in  company  with  Mr.  Mackreth,  and  after 
some  conversation  upon  the  terms  of  the  draft,  Mr.  Burton  admitted  that  he  thought 
it  was  necessary  to  make  some  such  alterations  therein  as  Mr.  Farrer  had  suggested, 
and  the  draft  was  then  left  with  Mr.  Burton  for  the  purpose  of  making  such 
alterations. 

On  the  12th  January  1778,  the  draft  of  the  trust  deed  was  again  sent  to  Mr. 
Farrer,  with  some  alterations  made  therein  by  Mr.  Burton ;  but  Mr.  Farrer,  after 
having  perused  it  as  altered,  conceived  the  same  to  be  still  imperfect  or  improper, 
and  made  some  further  obs»vations  thereon,  either  in  the  margin  of  the  draft, 
or  upon  a  separate  paper ;  which  observations  he  submitted  to  Mr.  Burton  on  the 
day  after  he  had  received  back  the  draft,  in  order  that  some  further  alterations 
might  be  made  therein  before  [268]  the  same  was  engrossed ;  but  Mr.  Farrer  never 
knew  or  heard  whether  any  further  alterations  were  made  in  the  draft  or  ^^t,  for 
the  same  was  engrossed  by  Mr.  Garforth,  without  being  ever  afterwards  sent  back 
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to  Mr.  Farrer,  nor  did  he  ever  see  the  same  again,  nor  was  he  ever  further  con- 
sulted with  thereon,  or  made  privy  to  the  liquidating  the  sums  with  which  the  blanks 
were  to  be  filled  up. 

During  the  time  that  Mr.  Farrer  was  employed  in  settling  the  draft  of  the  trust 
deed  with  Mr.  Garforth  and  Mr.  Burton,  Mr.  Mackreth,  finding  that  Mr.  Farrer 
objected  to  Mr.  Dawee's  annuities  continuing  as  annuities,  agreed  with  Mr.  Fox  to 
take  the  arreart  that  might  he  due,  and  to  add  the  same  to  the  principal ;  and  also 
to  lend  Mr.  Fox  such  further  sum  of  money  as,  with  what  was  then  due  to  Mr. 
Mackreth,  would  amount  to  the  sum  of  £10,000 ;  but  this  transaction  was  concealed 
from  Mr.  Farrer,  and  no  mention  was  made  of  it  in  the  draft  of  the  trust  deed. 

Mr.  Fox  being  in  expectation  of  borrowing  a  further  sum  of  money  from  the 
appellant,  and  apprehending  it  was  to  be  advanced  upon  the  trust  deed  bedng 
executed,  became  extremely  anxious,  and  pressed  Mr.  Farrer  to  get  the  same 
finished ;  in  consequence  of  which,  on  the  15th  January  1778,  Mr.  Farrer  wrote  a 
letter  to  Mr.  Mackreth,  of  which  the  following  is  a  copy :  "  Sir,  on  Sunday  last  I 
received  the  draft,  altered,  from  Mr.  Garforth.  I  waited  on  Mr.  Burton  tiie  first 
moment  I  could  see  him,  and  suggested  some  further  observations,  which  met  with 
his  approbation.  I  have  called  upon  him  this  morning,  but  cannot  learn  from  his 
clerks  whether  be  has  finished  the  draft  or  not.  My  reason  for  troubling  you  with 
this  is  to  assure  you,  that  I  will  be  ready  at  any  place  and  hour  to  meet  Mr.  Gar- 
forth and  you,  and  to  settle  the  plan  of  the  schedule,  which,  in  my  idea,  is  a  very 
material  thing  both  to  you  and  Mr.  Fox.  I  have  had  sent  in  between  £300  and  £400 
more  book  debts,  which  I  will  furnish  you  with.  Mr.  Fox  is  extremely  desirous  of 
having  the  business  concluded ;  and  I  flatter  myself  you  will  do  me  the  justice  to 
say  tJuit  it  has  not  been  delayed  by  me.  I  am  your  most  obedient  servant,  Oliver 
Farrer." 

Notwithstapding  this  letter,  Mr.  Farrer  never  heard  more  of  the  draft  of  the 
trust  deed,  and  the  schedule  was  never  settled  at  all,  nor  was  any  list  of  debts  or 
schedule  ever  annexed  to  the  trust  deed,  although  it  was  afterwards  executed  by  Mr. 
Fox.  And  Mr.  Mackreth  in  his  answer  says,  he  believes  that  after  the  draft  had  . 
been  perused,  settled,  approved,  and  completely  finished  by  Mr.  Burton,  (Mr. 
Mackreth's  counsel,)  the  said  Mr.  Garforth  sent  for  and  had  the  same  ingrossed. 
ready  for  execution  on  the  16th  of  January  1778. 

During  the  preparation  of  the  trust  deed,  the  agreement  by  Mr.  Mackreth,  before 
mentioned,  to  advance  Mr.  Fox  a  further  sum  of  money,  was  entered  into,  and  a 
draft  of  a  deed  poll  was  prepared  by  Mr.  Garforth,  and  settled  by  Mr.  Burton,  for 
securing  [269]  the  same  upon  Mr.  Fox's  estate  in  Surry ;  but  it  is  remarkable,  that 
the  loan  of  such  money,  the  draft  of  the  deed  for  securing  it,  and  the  subsequent 
execution  of  the  deed,  were  all  concealed  from  Mr.  Farrer:  for  in  the  draft  of  the 
trust  deed,  the  last  time  which  Mr.  Farren-  saw  it,  there  was  not  the  smallest  inti- 
mation that  there  was  any  debt  due  from  Mr.  Fox  to  Mr.  Mackreth,  except  the  afore- 
mentioned sum  of  £3000  and  the  money  due  on  account  of  the  annuity  transaction. 
After  Mr.  Farrer  had  seen  the  draft,  the  recital  respecting  Mr.  Dawes's  two  annui- 
ties was  struck  out,  and  instead  thereof,  the  mortgages  to  Mr.  Mackreth  for  £7000 
and  £3000  were  inserted  in  the  ingrossment  of  the  trust  deed. 

During  the  time  the  trust  deed  had  been  preparing,  the  appellant,  although  well 
apprized  of  Mr.  Jackman's  valuation  of  the  respondent's  estates,  privately,  and 
wholly  unknown  to  Mr.  Fox  or  any  of  his  friends,  sent  down  a  surveyor  from  his 
own  neighbourhood,  in  the  county  of  Hants,  to  view  the  estate  and  report  the  value 
to  him. 

The  16th  of  January  1778  was  the  day  appointed  for  Mr.  Fox  to  execute  the  trusfc 
deed,  and  to  receive  the  further  sum  of  money  then  intended  to  be  advanced  to  him 
by  the  appellant;  and  for  this  purpose  he  had  an  invitation  to  meet  Mr.  Mackreth. 
to  dinner  at  Mr.  Garforth's  house ;  or,  as  Mr.  Garforth  in  his  deposition  stated,  Mr: 
Fox  and  Mr.  Mackreth  agreed  to  meet  and  dine  at  his  house  in  Lower  Brooke  Street, 
in  order  to  execute  the  additional  security  and  the  deed  of  trust. 

The  parties  met  accordingly ;  but  all  business  was  postponed  till  after  dinner  ; 
when  a  treaty  was  set  on  foot  for  Mr.  Mackreth  himself  to  purchase  the  estates  of 
Mr.  Fox.  The  history  of  this  treaty,  from  the  account  given  of  it  by  the  appellant 
himself,  in  the  answer  put  in  by  him  to  the  respondent's  bill,  is  as  follows :  "  That 
after  dinner,  and  before  the  respondent  Mr.  Fox  had  executed  the  trust  deed,  the 
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respondent,  in  tiie  course  of  conversation,  said  to  the  appellant,  that  as  he  should 
sell  his  estates  in  the  county  of  Surrj,  he  wished  the  appellant  would  buy  the  samei^ 
or  to  that  effect ;  and  thereupon  the  respondent  proposed  to  the  appellant  to  buy  the 
game,  and  said  the  same  had  been  valued  by  Thomas  Jackman,  together  with  the 
timber  tJiereon,  at  £45,000,  and  that  he  (the  respondent)  thought  it  was  wdl  worth; 
that  sum,  or  to  that  effect.  That  upon  considering  the  proposal,  the  appellant  in- 
formed the  respondent,  that  he  (the  appellant)  thought  £45,000  a  very  long  price,^ 
and  much  more  than  the  value  of  the  said  estates,  considering  that  the  houses, 
messuages,  cottages,  and  mills  thereon,  were  valued  by  Jackman's  particular,  or 
rentiJ,  at  only  the  clear  yearly  rent  of  £285  15s.  and  the  land  at  only  the  cleai] 
yearly  rent  of  £981  Is.  making  £1216  16b.  and  subject  to  the  respondent's  mother's 
jointure  of  £240  per  annum,  and  £4  a  year  for  Bishop's  Mead ;  and  that  if  he  (the 
appellant)  bought  the  respondent's  estates,  he  should  buy  the  same  on  speculation,  in 
[270]  order  to  sell  out  in  parcels.  That  the  respondent  thereupon  informed  Uie 
appellant,  that  Jackman  had  told  him  he  thought  the  estates  would  fetch  the  money 
he  valued  them  at ;  to  which  the  appellant  answered,  that  Jackman,  in  his  opinion, 
had  valued  the  estates  at  too  much  money;  and  the  appellant  then  made  a  short) 
calculation  of  the  value  of  the  estates,  and  valued  the  messuages,  houses,  and 
cottages  at  14  years  purchase,  and  the  land  at  30  years  purchase,  amounting, 
together  with  the  furniture  and  other  things  in  the  mansion-house,  and  which  was 
estimated  by  the  respondent  as  well  as  the  appellant  to  be  of  the  value  of  £500,  and 
together  with,  the  timber,  which  was  also  admitted  to  be  of  the  value  of  £4000,  to 
£37,853  14s.  and  no  more.  -That  after  two  or  three  hours  further  conversation, 
the  respondent  offered  his  estates  to  the  appellant  for  £42,000  which  the  appellant 
declined  to  give,  but  said  he  would  split  l^e  difference,  and  would  give  the  respon- 
dent £39,500  for  his  estates,  in  case  the  respondent  would  discharge  his  estates  from 
his  mother's  jointure;  whereupon  a  long  conversation  ensued  between  the  respondent 
and  the  appellant,  and  the  appellant  told  the  respondent  he  would  not  give  more^ 
That  the  respondent  not  agreeing  to  accept  the  terms  offered  by  the  appellant,  the 
indentures  of  the  15th  and  16th  January  1778  (i.e.  the  trust  deeds)  were  executed  ; 
and  that  after  the  said  deeds  were  executed,  the  respondent,  being  very  pressing  that 
the  appellant  should  become  the  purchaser  of  his  estate,  resumed  the  conversation 
relating  thereto,  and  urged  the  appellant  to  consider  of  his  proposals ;  and  at  lengtli, 
finding  that  the  appellant  was  unwilling  to  alter  his  last  proposal,  the  respondent 
expreraed  a  concern  what  he  should  do  touching  his  mother's  jointure  of  £240  peQ 
annum,  payable  out  of  tlie  estate,  if  he  should  accede  thereto ;  saying,  that  he  could 
manage  to  pay  it  during  the  time  he  himself  lived,  out  of  the  rents  and  profits  of  tjie 
estates  to  which  he  was  entitled  for  life ;  but  in  case  of  his  death  before  his  mother, 
she  would  be  destitute  and  without  a  subsistence.  To  which  the  appellant  said, 
that  he  would  agree  to  give  the  respondent  £39,500  and  subject  himself  to  the  pay- 
ment of  his  mother's  jointure,  in  case  she  survived  the  respondent.  That  the  respon- 
dent thereupon  closed  with  the  appellant's  last  offer,  and  declared  that  he  would 
accept  the  same.  That  the  respondent  soon  afterwards  rung  the  bell  for  or  called 
in  the  said  John  Baynes  Garforth,  who  was,  for  the  greatest  part  of  the  time  while 
such  treaty  was  proceeding,  in  another  room;  and  on  his  coming  into  the  room 
where  the  respondent  and  appellant  were,  the  respondent  told  Garforth,  that  he  had 
agreed  to  sell  his  estates  to  the  appellant  for  £39,600  and  asked  him  if  it  would  not 
be  proper  to  have  some  memorandum  of  the  agreement  drawn  up,  and  signed  by 
the  appellant  and  the  respondent,  till  proper  articles  could  be  prepared  ;  and  Garfortii 
having  replied  in  the  affirmative,  tiie  respondent  desired  him  to  draw  up  such 
memorandum ;  and  [271]  it  having  been  also  agreed  between  the  respondent  and 
appellant,  that  the  respondent  should  receive  the  rent  up  to  Lady-day  then  next, 
and  on  or  before  that  time  convey  the  estates  to  the  appellant,  Garforth  drew  up  the 
memorandum  after  mentioned.  That  after  the  memorandum  was  drawn  up, 
Garforth,  to  the  beet  of  the  appellant's  recollection  and  belief,  read  over  the  same ; 
and  the  respondent,  as  well  as  the  appellant,  approving  thereof,  did,  about  12  o'clock 
at  night,  sign  the  same  in  the  presence  of  Garforth.  That  the  respondent  and  the 
appellant  afterwards  staid  and  supped  with  Garforth ;  and  the  appellant  believes, 
that  Garforth,  and  also  the  appellant,  being  on  a  very  friendly  and  intimate  footing 
with  the  respondent,  might  ask  and  prevail  on  him  to  stay  with  them  longer ;  and 
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that  the  respondent  and  t^e  appellant  did  continue  together  till  about  three  o'clock  the 
next  morning,  wh«i  they  parted,  after  agreeing  to  meet  again  on  the  27th  day  of 
the  said  month  of  January,  in  order  to  execute  proper  articles,  which  the  respondent 
and  the  appellant  directed  Garforth  to  prepare  between  them  for  the  sale  and 
purchase." 

Mr.  Garforth,  in  his  deposition,  states  the  directions  for  preparing  the  agre» 
ment  with  more  caution  than  Mr.  Mackreth  in  his  answer ;  for  Mr.  Garforth  states, 
tJiat  "  on  hearing  a  bell  ring  he  went  into  the  room,"  when  Mr.  Fox  informed  him 
he  had  agreed  to  sell  his  estates  to  Mr.  Mackreth  for  £39,500 ;  and  they  (Mr.  Fox  and 
Mr.  Mackretii)  or  one  of  them,  asking  if  it  would  not  be  proper  to  have  a  memor- 
andum of  the  agreement  drawn  and  signed,  till  proper  articles  could  be  prepared, 
Mr.  Garforth  declared  he  thought  it  would;  and  deponent  was  then  desired  (not 
saying  by  whom)  to  draw  up  a  memorandum  for  the  purpose;  and  he  thereupon 
drew  up  the  following  memorandum;  viz.  "  16th  January  1778,  Mr.  Fox  agree* 
to  sell  his  estate  in  Surry  to  Mr.  Mackreth  for  £39,600  witJi  the  furniture  and  other 
things  at  his  capital  mansion-house  at  Horsdey,  except  plate,  linen,  books,  and  family 
pictures,  to  be  paid  on  or  before  the  25th  March  1778;  and  Mr.  Fox  to  receive  th^ 
rents  and  profits  up  to  the  said  25th  day  of  March  next ;  on  or  before  that  time  to 
convey  the  said  estates,  clear  of  all  incumbrances,  except  £4  a  year  tor  Bishop's 
Mead,  and  a  copyhold  rent  of  408.  a  year  for  an  estate  in  the  parish  of  Bookham." 

In  the  whole  of  the  transaction  of  the  16th  January  1778,  Mr.  Fox's  interest  was 
sacrificed  to  Mr.  Mackreth's ;  for  it  is  observable  that  the  things  necessary  for  Mr. 
Mackreth's  safety  were  duly  attended  to ;  the  mortgage  to  him  for  £7000  was  duly 
executed  and  attested ;  the  agreement  by  which  he  got  so  advantageous  a  bargain 
was  signed  by  both  parties ;  but  with  respect  to  Mr.  Fox,  the  trust  deed,  (the  execu- 
tion of  which  was  tlie  principal  object  of  the  meeting,)  by  which  Mr.  Fox  conveyed 
his  estates  to  Mr.  Mackreth  and  Mr.  Dawes,  in  trust,  to  sell,  and  apply  the  money 
in  discharging  his  debts,  mentioned  in  a  schedule  referred  to  by  the  deed,  was 
executed  by  Mr.  Fox  in  a  very  imperfect  state,  [272]  and  without  any  witnesaes 
attesting  the  execution,  and  without  any  schedule  or  list  of  debts  indorsed  or 
annexed  to  it,  although  the  debts  in  such  schedule  were  referred  to  in  the  deed,  and 
were  ih&  principal  or  sole  object  in  view  in  executing  the  deed. 

The  interest  of  Mr.  Fox  was  equally  neglected  and  sacrificed  with  respect  to  the 
two  annuities  to  Mr.  Dawes,  and  in  the  manner  in  which  the  appellant  was  per- 
mitted to  make  up  the  sum  of  £7000  for  which  the  mortgage  was  given  to  him  bv 
Mr.  Fox. 

.    The  consideration  for  the  mortgage  of  £7000  was  made  up  in  the  manner 
following;  viz. 

In  cash  and  bank  notes  then  advanced  —  -  — £1635  15     2| 

The  principal  money  advanced  for  the  two  annuities  —     5100 

A  quarter's  arrears  of  the  said  annuities,  to  23d  December 

1778,  which  Mr.  Dawes  had  agreed  to  accept    —  —       21210  — 

Twenty-three  days  for  the  said  annuities,  which  Mr.  Mackreth 
claimed  for  himself,  after  Mr.  Dawes  had  consented  to  their 
being  redeemed        —  —  —  —  —         5114     9} 

£7000  


Mr.  Mackreth  in  his  answer  says,  that  he  applied  to  Mr.  Dawes  touching  the 
taking  up  his  said  annuities,  and  Mr.  Dawes  agreed  to  accept  the  said  sum  of 
£5100  and  the  arrears  due  on  the  two  annuities,  being  one  quarter  up  to  the  23d 
December  1777,  amounting  to  £212  10s.  in  discharge  of  the  annuities;  and  Mr. 
Mackreth  agreed  to  pay  him  such  principal  and  arrears;  and  Mr.  Mackreth  was 
permitted  to  charge  Mr.  Fox  for  arrears  of  annuities  down  to  the  16th  January 
1778,  altliough  Mr.  Dawes  was  satisfied  with  receiving  the  arrears  of  such  annuitiea 
down  to  the  23d  December  1777.  And  thus  Mr.  Garforth  advised  Mr.  Fox  to  execute 
a  mortgage  to  Mr.  Mackreth  for  £7000  although  the  sum  of  £5312  lOs.  part  of 
that  sum,  was  due  to  Mr;  Dawes,  and  although  Mr.  Dawes  was  not  present  to  give 
any  discharge  for  ihe  annuities,  nor  to  receive  the  money,  nor  in  truth  did  he 
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receive  the  money  from  Mr.  Mackreth  till  six  months  after;  ior  Mr.  Mackrath  in 
hia  answer  says,  "  That  he  did  aftertrardB,  on  the  27th  of  July  1778,  pay  to  the  said 
John  Dawes  tiie  saifl  principal  sum  of  £5100  and  the  said  sum  of  £212  10s.  and 
inttrett  for  the  tatd  two  turns  up  to  that  time."  The  only  discharge  which  Mr. 
Garforth  took  for  the  two  annuities  to  Mr.  Dawes  was  tlie  following  memorandum 
signed  by  Mr.  Mackreth;  viz.  "  16th  January  1778.  I  do  hereby  acknowledge  to  be 
satisfied  tiie  annuities  of  £500  and  £350  granted  by  James  Fox  Esq.  to  John 
Dawes  Esq.  and  the  interest  of  the  sum  of  £3000  due  on  mortgage  from  Mr.  Fox 
to  me,  up  to  this  day ;  and  that  I  am  indebted  to  Mr.  Fox  in  the  sum  of  £120.  R. 
Mackr^li." 

[273]  How  Mr.  Mackreth  became  indebted  to  Mr.  Fox  in  the  sum  of  £120  as 
above  mentioned,  he  has  never  explained. 

At  the  time  of  this  treaty  between  the  appellant  and  the  respondent,  Mr.  Mack- 
reth  was  in  possession  of  the  valuation  of  Mr.  Jackman ;  and  it  appears  from  his 
answer  (stating  the  circumstances  of  the  treaty)  that  he  had  critically  examined 
euch  valuation.  He  had  also  received  from  Mr.  Farrer  his  advice,  that  tlie  estates 
ought  to  be  sold  by  public  auction  ;  and  Mr.  Farrer's  reasons  for  such  advice.  The 
trust  deed  had  also  pointed  out  to  him  his  duty  to  make  the  experiment  of  a  sade 
by  public  auction ;  but,  what  is  more  material,  Mr.  Mackreth  was  at  the  time  of  the 
vreaty  in  poa»e»tion  of  a  valuation  of  the  estate,  made  by  Mr.  Hampton,  a  surveyor 
oi  his  own,  whom  Mr.  Mackreth  had  sent  down  to  the  estate  in  December  1777, 
and  who  was  also  employed  by  the  appellant,  and  has  charged  him  for  such  em- 
ployment relating  to  tiie  said  estate  from  the  8th  to  the  17th  Janueury  1778.  This 
valuation,  and  the  knowledge  obtained  from  it,  Mr.  Mackreth  concealed  from  Mr. 
Fox,  and  it  was  not  discovered  that  such  valuation  had  been  made  till  the  cause  was 
at  issue. 

On  the  20th  of  January,  Mr.  Mackreth  and  Mr.  Garforth  attended  Mr.  Farrer, 
as  to  settling  the  schedule  to  be  annexed  to  ihe  trust  deed,  although  the  deed  had 
been  executed  four  days  before;  and  as  to  the  mode  of  treating  with  Mr.  Fox's 
creditors ;  but  the  execution  of  the  trust  deed,  the  mortgage  for  £7000  and  the  sale 
of  the  estate,  were  concealed  from  Mr.  Farrer. 

Mr.  Garforth  pr^ared  further  articles  of  agreement,  which  were  settled  by  Mr. 
Burton,  Mr.  Mackreth's  counsel,  on  the  27th  or  28th  of  January  1778;  but  these 
articles  were  never  shewn  to  Mr.  Farrer  or  any  other  of  Mr.  Fox's  friends,  nor  did 
they  know  or  suspect  any  thing  about  them.  A  blank  was  left  in  the  articles  for 
the  amount  of  Mrs.  Fox's  jointure.  Mr.  Mackreth  first  signed  those  articles,  and 
filled  up  the  blank  with  £240;  Mr.  GarforUi  then  waited  upon  Mr.  Fox  witii  the 
articles.  Mr.  Fox  (as  Mr.  Garforth  stated)  altered  the  sum  for  his  mother's  jointure 
from  £240  to  £300  a  year,  and  then  executed  the  articles  in  the  presence  of  Mr. 
Garforth  and  hit  clerk.  Mr.  Mackreth  acquiesced  in  the  alteration  of  the  amount 
of  Mrs.  Fox's  jointure,  and  re-executed  the  articles.  The  articles  bear  date  the  16th 
of  January  1778,  (the  same  day  as  the  first  memorandum,)  but  were  not  executed 
till  the  27th  or  28th  of  January;  and  at  the  same  time  the  £120  which  Mr.  Mackreth 
had  acknowledged  by  the  memorandum  before  mentioned  to  owe  to  Mr.  Fox,  was 
paid  to  him,  as  appears  by  Mr.  Fox's  receipt  dated  the  27th  January  1778.  Two 
parts  of  the  articles  were  executed,  but  both  remained  in  the  hands  of  Mr.  Mackreth 
and  his  attorney  Mr.  Garforth.  These  articles  were  laid  before  Mr.  Burton  as 
counsel  for  Mr.  Mackreth,  but  Mr.  Garforth  (Mr.  Mackreth's  attorney)  was  the  only 
person  who  saw  them  on  behalf  of  Mr.  Fox. 

On  the  2d  of  February  1778,  Mr.  Garforth  wrote  the  following  letter  to  Mr. 
Farrer,  still  concealing  the  execution  of  the  trust  [274]  deed,  and  the  agreement 
for  the  sale :  viz.  "  Sir,  Mr.  Mackreth  is  of  opinion  that  another  advertisement  is 
iiecessary  for  the  creditort  of  Mr.  Fox  to  bring  in  their  demands,  and  has  talked  with 
Mr.  Fox ;  which  he  informs  me  Mr.  Fox  approves  of  :  therefore  I  have  this  morning 
«ent  an  advertisement  to  be  inserted  in  the  Morning  Pott  and  Public  Advertiser, 
and  in  the  London  and  General  Evening  Pott,  for  that  purpose.     I  am.  Sir,  your 

most  obedient  humble  servant,  J.  B.  Garforth. P^S.  Mr.  Mackreth  was  in  hopes 

to  have  the  writings  before  this,  and  begs  to  have  them  immediately." 

Some  time  in  January  or  February  1778,  Mr.  Farrer  attended  Mr.  Fox,  by  his 
desire,  at  his  lodgings,  and  found  him  very  low-spirited,  and  much  out  of  temper. 
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Mr.  Farrer  then  learnt  from  Mr.  Fox,  that  he  had  signed  a  parcel  of  deeds  and 
papers  at  Mr.  Garforth's,  and  that  he  did  not  know  what  they  were,  or  what  might 
be  the  consequences  ;  and  that  it  was  probable  he  had  signed  the  trust  deed,  but  tibst 
Mr.  Fox  really  could  not  tell  what  he  had  signed ;  and  Mr.  Fox  desired  Mr.  Farrer 
to  go  to  Mr.  Mackreth  and  get  an  explanation,  and  let  him  know  so  soon  as  he 
could.  Mr.  Farrer  immediately  called  upon  Mr.  Mackreth  and  Mr.  Garforth,  bat 
finding  neither  of  them  at  home,  called  again  the  next  day  on  Mr.  Mackreth,  and 
being  informed  that  Mr.  Mackreth  was  not  up,  he  desired  the  servant  to  infom'. 
him  that  he  came  from  Mr.  Fox,  and  wished  to  see  Mr.  Mackreth  upon  particular 
business.  Mr.  Mackreth  returned  an  answer  that  he  was  not  well,  and  thereupon 
desired  Mr.  Farrer  to  call  on  Mr.  Oarforth.  Mr.  Farrer  did  call  upon  Mr.  Garforth. 
but  could  not  see  him ;  and  upon  going  to  Mr.  Fox's  lodgings,  found  he  was  gone 
out  of  town,  but  could  not  learn  whither  he  was  gone. 

On  the  7th  of  February,  Mr.  Mackreth  wrote  the  f (blowing  letter  to  Mr.  Farrer: 

"  Dear  Sir,  I  shall  esteem  it  a  singular  favour  if  you  will  be  kind  enough  to  send 

all  the  writings  in  your  hands  of  Mr.  Fox's  Horseley  estate  to  Mr.  Garforth  some 

'  time  to-morrow,  and  I  beg  leave  to  assure  you  it  will  greatly  oblige,  dear  Sir,  your 

most  obedient  and  very  humble  servant,  Robert  Mackreth." 

On  the  19th  or  20th  of  February  1778,  Mr.  Fox  intending  to  leave  En^and, 
executed  a  power  of  attorney,  authorizing  Mr.  Farrer  to  tee  to  the  application  of  the 
purchase  money  to  arise  by  gale  of  hit  Surry  ettate;  another  for  receiving  monev 
from  the  Accountant-Creneral  of  the  Court  of  Chancery;  and  another  for  dw 
management  of  his  life-estates  in  England  and  Ireland ;  and  at  the  same  time  Mr. 
Fox  declared  he  was  determined  to  go  abroad,  and  not  return  till  his  affairs  were 
put  in  a  better  train. 

On  ihe  27th  of  February,  Mr.  Mackreth  wrote  again  to  Mr.  Farrer  for  the  title 
deeds,  in  the  following  words :  "  I  request,  by  Mr.  Fox's  desire,  tliat  you  will  send  all 
the  writings  of  the  Surry  estete  to  Mr.  Garforth's  some  time  to-morrow."  Mr. 
Farrer  returned  for  answer.  That  he  saw  Mr.  Fox  the  evening  before  he  went  out  of 
town,  but  that  he  had  given  no  directions  [276]  respecting  the  writings.  Mr.  Farrer 
also  informed  Mr.  Mackreth,  that  in  consequence  of  his  letter,  ha  had  ordered 
schedules  of  the  deeds  to  be  made,  and  that,  on  Mr.  Fox's  order  in  writing  for  the 
delivery,  they  should  be  ready,  on  the  usual  receipts. 

After  writing  as  above,  Mr.  Mackreth  met  Mr.  Farrer  in  the  street,  and  again 
asked  for  the  title  deeds,  alleging  that  Mr.  Farrer  knew  that  he  (Mr.  Mackreth) 
was  entitled  to  them  at  a  mortgagee,  without  any  order  from  Mr.  Fox ;  to  whidi 
Mr.  Farrer  replied,  he  was  determined  not  to  driver  them  without  an  order  from 
Mr.  Fox.  Mr.  Mackreth  admits  he  did  not  send  for  the  deeds  as  purchaser ;  and 
says  he  does  not  recollect  or  believe  that  he  mentioned  any  ground  for  deeirinf; 
the  same.  During  all  tliis  time  Mr.  Mackreth  concealed  from  Mr.  Farrer  his  having 
agreed  to  purchase  the  ettatet. 

From  an  entry  in  the  books  of  Mr.  Hampton,  the  surveyor  privately  employed 
by  Mr.  Mackreth,  it  appears  that  he  charged  Mr.  Mackreth  for  a  day's  attendance  on 
the  5th  January  1778,  and  for  ten  days  from  the  8th  to  tlie  17th  January.  Mr. 
Hampton  was  frequently  heard  to  say,  that  after  he  had  had  a  view  of  the  estate 
he  advised  Mr.  Mackreth  to  purchase  it  at  the  price  put  upon  it  by  Jackman.  The 
appellant  concealed  from  Mr.  Fox  and  his  friends  that  he  had  ever  employed  any 
surveyor  to  value  Mr.  Fox's  estates ;  and  in  his  account  of  money  disbursed  on 
account  of  Mr.  Fox,  he  never  made  any  charge  of  what  he  had  paid  Hampton. 
And  after  the  deatli  of  Hampton,  Mr.  Mackreth  sent  for  and  got  into  his  own  pos- 
session Hampton's  books  relating  to  the  estate  in  question ;  and  the  appellant  for 
the  first  time,  when  the  cause  was  heard  at  the  Rolls,  avowed  that  he  had  employed 
and  received  information  from  Hampton  relating  to  the  estate. 

Between  the  28th  January  1778,  and  the  26tii  April,  Mr.  Mackreth  advanced  Mr. 
Fox  £1000  and  upwards. 

Some  time  in  March,  Mr.  Farrer  for  the  first  time  heard  of  the  eigreement  for  tie 
tale  between  the  appellant  and  Mr.  Fox ;  but  there  was  no  pretence  to  say  that  he 
knew  the  price  at  which  tiie  estate  had  been  sold  till  April  1778.  Mr.  Garforth 
prepared  the  conveyance  of  ib»  estate,  and  laid  the  same  before  Mr.  Burton,  who 
settled  and  approved  it  on  b^alf  of  Mr.  Mackreth.     On  the  26th  of  March  1778, 
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(the  time  the  conveyance  waB  to  be  executed,)  Mr.  Fox  was  at  Paris,  and  wrote  to 
Mr.  Garforth,  desiring  him  to  send  the  writings  that  were  necessai-y  to  Calais,  but  also 
desired  that  Mr.  Farrer  might  look  them  over  before  they  were  sent.  This  requisi- 
tion of  Mr.  Fox's  for  the  draft  of  the  conv^ance  to  be  shewn  to  Mr.  Farrer,  rendered 
it  necessary  for  Mr.  Mackreth  to  acquaint  him  with  the  purchase,  which  had  hitherto 
been  unknown  to  him  and  all  Mr.  Fox's  friends.  Accordingly  Mr.  Farrer  wrote  to 
Mr.  Mackreth,  requesting  the  draft  of  tiie  conveyance  to  be  sent  to  him  for  his 
perusal  on  behalf  of  Mr.  Fox ;  and  on  the  26th  of  March,  received  the  draft  from  Mr. 
Garforth,  together  wilJi  the  following  letter :  "  sir,  I  have  herewith  sent  the  draft  of 
the  conveyance  from  Mr.  Fox  to  Mr.  [276]  Mackreth,  as  approved  by  Mr.  Burton. 
Mr.  Mackreth  begs  you  will  be  so  obliging  as- to  look  it  over,  and  return  it  as  soon 
as  you  can.    I  am.  Sir,  your  most  obedient  servant,  J.  B.  Garforth." 

Mr.  Mackreth  had  some  time  before  this  period  actually  concluded  an  agreement 
with  Mr.  Page  for  the  purchase  of  the  estate,  by  which  he  (Mr.  Mackreth)  was  to  get 
£11,000 ;  and  Mr.  Page  was  to  receive  the  rents  as  from  Lady-day  1778. 

The  draft  of  the  conveyance  sent  to  Mr.  Farrer  was  very  imperfect,  blanks  being 
left  for  the  sums  due  to  Mr.  Mackreth,  and  the  sum  then  to  be  paid,  and  no  copy  of 
the  purchase  article  was  sent  with  it. 

On  the  Ist  of  April  1778,  Mr.  Mackreth  met  Mr.  Farrer  in  Lincoln's  Inn.  Mr. 
Mackreth  informed  Mr.  Farrer  he  was  going  to  call  upon  him.  Mr.  Mackreth  began 
a.  conversation  respecting  the  draft  of  the  conveyanca  Mr.  Farrer  told  Mr.  Mack- 
reth he  must  see  the  purchase  agreement  before  he  could  settle  the  draft  on  behalf 
of  Mr.  Fox  ;  upon  which  Mr.  Mackreth  took  the  same  out  of  his  pocket,  and  held 
it  whilst  Mr.  Farrer  read  part  of  it  by  his  side.  Mr.  Farrer  afterwards  took  the 
same  into  his  hands,  and  after  he  had  read  the  same  through,  he  (Mr.  Farrer) 
immediately  exclaimed,  "  Good  God  I  what,  have  you  bought  the  estate  and  furni- 
ture, and  to  be  cleared  of  the  jointure,  for  £39,500,  wljen  you  knew  Mr.  Jackmau 
had  valued  the  estate  alone,  subject  to  Mrs.  Fox's  jointure,  and  without  the  furni- 
ture, at  £45,000?  "  Upon  which  Mr.  Mackreth  stated  to  Mr.  Farrer,  that  the  sale  was 
an  advantageous  one  to  Mr.  Fox ;  and  that  it  would  be  a  great  convenience  to  Mr. 
Fox  to  receive  ready  money,  and  get  out  of  his  difficulties  without  further  trouUe; 
and  that  Mr.  Fox  meant  that  he  (Mr.  Mackreth)  should  get  £2000  or  £3000  for 
his  trouble,  which  Mr.  Mackreth  represented  to  be  very  reasonable ;  but  Mr.  Farrer 
then  informed  Mr.  Mackreth,  that  it  was  in  vain  to  endeavour  to  convince  him 
(Mr.  Farrer)  of  the  propriety  of  the  measure,  for  that  he  could  never  approve  the 
transaction ;  and  that  he  would  never  settle  the  draft  of  the  conveyance  till  he  had 
either  the  original  agreement,  or  a  copy  of  it.  Mr.  Farrer  desired  Mr.  Mackretli 
to  remember,  that  the  purchase  had  been  agreed  upon  without  his  (Mr.  Farrer's) 
knowledge;  and  further  declared,  that  he  hioped  Mr.  Mackreth  did  not  mean  to 
send  the  purchase  money  to  Calais ;  and  asked  what  he  intcmded  in  that  respect,  but 
could  get  no  satisfactory  answer  from  Mr.  Mackreth. 

A  few  days  after,  viz.  on  the  6th  of  April,  a  copy  of  tlie  agreement  was  sent, 
either  by  Mr.  Mackreth  or  Mr.  Garforth,  to  Mr.  Farrer ;  and  at  the  same  time  Mr. 
Farrer  also  received  another  draft  of  a  deed,  which  purported  to  be  a  draft  of  an 
assignment  from  Mr.  Fox  to  Mr.  Mackreth  and  Mr.  Dawes,  of  the  purchase  money 
(after  deducting  thereout  the  several  sums  of  money  stated  to  be  due  to  Mr.  Mack- 
reth) upon  mortgage  of  the  estate,  but  which  sums  wire  not  specified  in  the  draft. 
This  draft  was  settled  and  approved  of  by  Mr.  Burton  on  behalf  of  Mr.  Mackreth 
[277]  and  Mr.  Dawes,  and  was  sent  to  Mr.  Farrer  for  his  approbation  on  behalf  of 
Mr.  Fox.  Mr.  Farrer  never  settled  or  approved  the  draft  of  the  conveyance,  but 
made  several  observations  on  it;  one  of  which  was,  asking  how  the  purchase  money 
was  to  be  paid;  and  observing,  that  it  ought  to  be  paid  into  the  hands  of  some 
banker,  to  the  joint  account  of  Mr.  Mackreth  and  some  person  on  behalf  of  Mr. 
Fox,  previous  to  the  execution  of  the  deed.  And  the  draft  of  the  assignment  of  the 
purchase  money  to  Mr.  Mackreth  and  Mr.  Dawes  appeared  so  exceptionable,  that  he 
totally  disapproved  thereof  as  improper,  and  what  Mr.  Fox  could  not  execute  con- 
sistent with  his  own  interest;  and  on  tlie  back  thereof  wrote  as  follows;  viz.  "I 
cannot  approve  this  draft  on  behalf  of  Mr.  Fox.    0.  F.  7th  April  1778." 

On  the  7th  April  1778,  Mr.  Farrer  returned  the  draft  of  the  intended  convey- 
ance, and  the  draft  of  the  assignment  of  the  purchase  money,  to  Mr.  Mackreth. 
Mr.  Garforth  in  his  deposition  says,  he  attended  Mr.  Burton  with  the  draft  so 

187 


Digitized  by 


Google 


ITBBOWH.  MACKRETTH  V,  FOX  [l79l] 

returned  by  Mr.  Farrer,  and  left  the  game  for  hie  perusal  and  consideration,  and  to 
make  any  alterations  in  consequence  of  Mr.  Farrer's  observations,  which  he  '(Mr. 
Burton)  might  think  necessary;  and  Mr.  Burton  having  returned  the  drafts,  Mr. 
Garforth  caused  the  same  to  be  ingrossed,  but  the  drafts  were  never  again  diewn 
to  Mr.  Farrer,  nor  did  Mr.  Farrer  ever  see  the  same  again,  or  know  how  the  blanks 
were  filled  up,  nor  was  he  requested  to  attend  the  execution  of  tiie  deeds. 

On  the  17th  of  April  1778,  Mr.  Fox  returned  to  England,  and,  as  Mr.  Mackreth 
admits  by  his  answer,  greatly  dittretsed  for  money;  and  thereupon  Mr.  Garforth 
waited  upon  and  informed  him  what  had  been  done,  and,  as  he  states,  commuBi- 
cated  to  him  Mr.  Farrer's  objections  or  alterations;  on  which,  Mr.  Garfortlt  aayt, 
according  to  the  best  of  his  recollection,  Mr.  Fox  declared  the  same  to  be  trifling, 
and  made  with  a  view  to  perplex. 

When  Mr.  Fox  arrived  in  England,  Mr.  Mackreth  was  out  of  town.  Mr.  Garfortii 
immediately  wrote  to  him,  and  on  the  25th  of  April  the  conveyance  was  signed  by 
Mr.  Fox,  but  without  the  privity  of  Mr.  Farrer  or  any  one  of  Mr.  Fox's  friends. 

By  this  time  the  debt  claimed  by  Mr.  Mackreth  to  be  due  from  Mr.  Fox 
amounted  to  £11,097,  which  being  deducted  out  of  £39,600,  the  purchase  money, 
there  remained  £28,403  due  to  Mr.  Fox.  £1000,  part  of  the  £11,097,  appears  to  have 
been  money  supplied  by  Mr.  Mackreth  to  Mr.  Fbx  on  and  previous  to  the  said  25th 
April. 

Mr.  Fox's  confidence  in  Mr.  Mackreth  was  so  great,  that  when  Mr.  Fox  had  ex- 
ecuted the  conveyance  of  his  estate,  and  signed  a  receipt  for  the  whole  purchase 
money,  Mr.  Mackreth  gave  him,  and  he  accepted,  and  Mr.  Garfortii  (whom  Mr. 
Mackreth  represents  as  Mr.  Fox's  solicitor)  permitted  him  to  accept,  the  following 
note  and  memorandum  on  a  piece  of  unstamped  paper;  viz.  "25th  April  1778. 
Received  of  James  Fox  Esq.  the  sum  of  [278]  £28,403  to  account  for  on  demand, 
with  lawful  interest.    R.  Mackreth." 

After  Mr.  Mackreth  had  given  Mr.  Fox  this  note  for  £28,403  he  wrote  under  it, 
for  some  reason  which  he  does  not  chuse  to  reveal,  the  following ;  viz.  "  2dth  April 
1778.  I  do  hereby  charge  all  my  estates  in  the  county  of  Surry  with  the  payment 
of  the  above  sum  of  £28,403,  with  interest,  as  witness  my  hand,  R.  Mackreth." 

Mr.  Mackreth  had  no  other  estates  ia  tlie  county  of  Surry  besides  those  which 
Mr.  Fox  had  then  conveyed  to  him  ;  notwithstanding  which,  Mr.  Mackreth  states  by 
his  answer,  that  Mr.  Fox  appeared  to  be  perfectly  satisfied  with  the  security  given 
by  Mr.  Mackreth  for  the  purchase  money. 

Mr.  Mackreth  denies  that  the  deeds  were  signed  by  Mr.  Fox  without  the  know- 
ledge of  any  of  his  friends,  for  he  says  the  deeds  were  executed  with  the  knowledge 
of  Mr.  Garforth,  and  that  Mr.  Fox  advised  with  him  thereon,  and  that  Mr.  Garforth 
drew  and  approved  the  deeds,  as  well  on  behalf  of  Mr.  Fox  as  of  him  (Mr.  Mackreth) ; 
but  Mr.  Garforth  permitted  Mr.  Mackreth  to  charge  interest  upon  £10,000,  for  which 
he  had  a  mortgage  upon  the  estates  in  question,  up  to  the  25th  April  1778,  although 
Mr.  Mackreth  was  to  receive  tiie  rents  of  the  same  estates  as  from  the  25th  of  March 
preceding,  and  by  the  agreement  was  to  have  paid  the  whole  purchase  money  on 
that  day;  and  neglected  to  require  from  Mr.  Mackreth  either  the  interest  of  the 
purchase  money,  or  a  proportion  of  the  rents  as  from  Lady-day  up  to  the  25th 
April ;  and  by  this  circumstance  Mr.  Mackreth  gained  an  advantage  of  almost  £200 
from  Mr.  Fox. 

The  receipt  and  note  before  stated  are  in  the  hand-writing  of  Mr.  Garforth,  and 
signed  by  Mr.  Mackreth. 

From  Mr.  Mackreth's  account  it  xppears  that  he  paid  £358  12s.  7d.  (part  of 
which  was  to  Mr.  Fox's  servants  at  Horsdey)  to  Mr.  Fox,  on  tiiis  25th  April  1778, 
on  account  of  the  £28,403. 

On  the  27th  April  1778,  Mr.  Farrer  attended  Mr.  Fox  at  his  house,  by  appoint- 
ment, when  he  informed  him  that  he  (Mr.  Fox)  had  executed  the  deeds ;  and  on  Mr. 
Farrer's  asking  what  was  become  of  the  money,  Mr.  Fox  said  he  had  got  a  security 
for  it;  and  Mr.  Farrer  then  first  saw  the  paper  before  mentioned. 

On  the  29th  of  April,  Mr.  Mackreth  paid  on  Mr.  Fox's  account  £4000  more. 

On  the  30th  of  April,'  Mr.  Mackreth  and  Mr.  Page  signed  the  agreement  for  sale 
to  Mr.  Page  for  £50,500:  Mr.  Pa^  paid  upon  signing  the  agreement  £11,000  to 
Mr.  Mackreth,  and  immediately  took  posseesion,  and  was  to  receive  the  rents  as  from 

188 


Digitized  by 


Google 


MACKRETH  V.  FOX  [l79l]  17  BBOWV. 

Lsdj-day  then  last.  Mr.  MackreUi  concealed  this  Bale  to  Mr.  Page  from  Mr.  Fox  and 
his  friends,  who  do  not  appear  to  have  been  acquainted  with  it  till  the  month  of 
February  1781. 

On  the  Ist  of  May,  Mr.  Mackreth  states  that  he  paid  on  Mr.  Fox's  account 
£7808  3s.  8d.  On  the  2d  of  May,  he  paid  on  Mr.  [279]  Fox's  account  £1162  lOs. ; 
and  on  the  same  day  M^.  Fox  accompanied  Mr.  Mackreth  and  Mr.  Garforth,  to  get 
big  mother  to  sign  the  conveyance  and  dischai^  the  estate  from  her  jointure;  at 
the  same  time  Mr.  Fox  executed  a  security  to  his  mother  for  an  annuity  of  £300 
and  Mr.  Mackreth  executed  a  bond  to  pay  the  £300  a  year  in  case  Mrs.  Fox 
survived  Mr.  Fox.  Mr.  Dawes  was  not  a  party  to  iiie  oonvetjrance,  or  privy  to  the 
transaction,  though  named  a  trustee  in  the  trust  deed. 

After  the  conveyance  was  executed,  Mr.  Fox  began  to  draw  bills  or  drafts  upon 
Mr.  Mackreth  on  account  of  the  purchase  money,  and  continued  to  do  so  till  some 
time  in  the  month  of  October  following;  and  Mr,  Mackreth  witihin  that  time  re- 
denned  some  of  Mr.  Fox's  annuities.  In  the  latter  end  of  October  1778,  nearly 
the  whole  of  the  purchase  money  was  exhausted,  and  annuities  and  debts  to  a  very 
considerable  amount  still  remained  due  from  Mr.  Fox. 

Mrs.  Fox,  the  respondent's  mother,  had  granted  annuities  upon  her  jointure, 
those  Mr.  Mackreth  redeemed  out  of  the  purchase  money,  and  obtained  assignments 
of  them  to  himself ;  and  at  the  hearing  of  this  cause,  the  assignments  of  two  of 
those  annuities  remained  in  force,  and  in  the  hands  of  Mr.  Mackreth. 

In  October  1778,  Mr.  Mackreth  drew  out  an  account  of  the  sums  paid  by  him  to 
Hr.  Fox  and  on  his  account,  and  sent  it  to  Mr.  Fox,  the  balance  of  which  account 
appeared  to  be  (after  giving  credit  for  the  whole  purchase  money)  only  the  sum 
of  £733  18s.  9d.  due  to  Mr.  Fox.  In  this  account  Mr.  Mackreth  leaves  a  Uank  for 
the  sums  paid  in  respect  of  the  redemption  of  two  annuities,  and  states  the  items 
in  the  manner  following ;  viz. 

June  17th.  "  To  Ridiard  Peale's  annuity,  purchased  at  six  years 
and  a  half,  and  bought  in  at  six  years,  with 
arrears,  which  are  to  be  paid. 

July  22d.       "  To  Maasey's  annuity,  purchased  at  seven 

years,  and  re-purchased  at  six  years  and  a  half, 
with  arrears,  which  are  to  be  paid." 

Mr.  Mackreth  at  the  end  of  this  account  sums  up  the  cash  paid 
to  different  people  by  Mr.  Fox's  orders,  with  interest  charged  thereon  £28,338     2     9 

This  summing   up  of  the  account  exceeds  the  real   and  true 
unount  thereof  by  £1691     3     2 

But  Mr.  Fox  placed  such  implicit  confidence  in  Mr.  Mackreth,  that,  without 
examining  the  account,  and  without  regarding  any  tihing  furtiier  than  the  sum 
total  of  the  balance,  he  drew  a  bill  upon  Mr.  Mackreth  for  the  said  sum  of  £773 
IBs  9d.  which  Mr.  Mackreth  paid  some  time  in  the  said  month  of  October,  or  in 
the  beginning  of  November  1778. 

[280]  Mr.  Mackreth  in  his  answer  accounts  for  this  error  in  his  account  as 
fdlows :  he  says,  that  when  he  sent  the  account  to  Mr.  Fox,  not  having  then  finally 
settled  two  annuities  which  Mr.  Fox  had  authorized  him  (Mr.  Mackreth)  to  pay, 
he  (Mr.  Mackreth)  put  down  in  the  said  account  such  sums  to  be  paid  in  discharge 
of  the  said  two  annuities  as  he  believed  were  originally  paid  for  the  said  annuities,  and 
were  then  due  for  the  arrears  thereof,  and  thereby  made  ttie  balance  then  remaining  in 
his  (Mr.  Mackreth's)  hands,  belonging  to  Mr.  Fox,  amount  to  £773  ISs.  9d. ;  and  Mr. 
Mackreth  admits  that  he  did,  in  or  about  October  1778,  send  or  cause  to  be  sent  the 
said  account  to  Mr.  Fox,  but  with  errors  excepted ;  and  that  he  (Mr.  Mackretli)  did 
afterwards,  on  the  5th  May  1781,  send  or  cause  to  be  sent  or  delivered  to  Mr.  Fox 
another  account,  wherein,  after  having  finally  settled  the  said  two  annuities,  Mr. 
Mackreth  made  the  balance  to  be  £617  13s.  over  and  above  the  said  other  balance  of 
£773  18s  9d. 

Mr..  Fox  did  so  implicitly  rely  upon  Mr.  Mackreth,  that  he  never  examined  the 
accounts,  and  therefore  did  not  discover  the  error,,  although  Mr.  Fox  borrowed 
money  upon  extravagant  terms  from  Mr.  Mackreth  at  a  lime  when  Mr.,  Mackreth 
was  the  debtor  of  Mr.  Fox,  and  whilst  the  account  remained  in  this  erroneous  state. 

On  the  30th  August  1779,  Mr.  Mackreth  states,  that  Mr.  Fox  executed  a  power 
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of  attorney  for  surrendering  some  copyholds,  part  of  the  '^tatee  in  question ;  and 
in  the  month  of  November,  Mr.  Mackreth  states,  that  Mr.  Page  having  raised  a  Bum 
of  money  by  mortgage  of  part  of  the  said  estate,  and  the  deed  for  making  a  tenant 
to  the  pratcipe  for  suffering  tiie  recovery,  and  the  indentures  of  lease  and  release 
of  the  22d  and  23d  of  December  1777,  executed  by  Mr.  Fox  and  Mr.  Farrer,  having 
been  delivered  to  the  mortgagee;  and  Mr.  Page  having  occasion  to  raise  a  further 
sum  by  mortgage  of  the  said  estates,  Mr.  Mackreth,  in  order  to  accommodate  Mr. 
Page  with  duplicates  of  those  title  deeds,  applied  to  Mr.  Fox,  who  executed  duplicate; 
of  those  deeds ;  and  Mr.  Mackreth  says,  that  Mr.  Fox  having  been  desired  to  toriit 
to  Mr.  Farrer,  desiring  him  to  execute  the  duplicate  of  one  of  the  deeds,  Mr.  Foi 
agreed  to  do  so. 

Soon  after,  a  person,  who  said  he  came  from  Mr.  Garforth,  called  on  Mr.  Farrer 
with  a  deed  or  deeds,  and  a  letter  from  Mr.  Fox,  in  which  Mr.  Fox  mentioned  that 
.  he  was  informed  it  was  necessary  for  him  (Mr.  Farrer)  to  execute  the  said  deed 
or  deeds.  Mr.  Farrer  refused  to  execute  the  deed;  and  soon  after  Mr.  Mackreth 
called  upon  him,  and  most  anxiously  requested  him  to  execute  the  same,  which  Mr. 
Farrer  understood  from  him  was  a  duplicate  or  duplicates  of  the  deed  by  whidi 
Mr.  Farrer  had  conveyed  the  legal  estate  to  Mr.  Mackreth.  Mr  Mackreth  assigned 
as  a  reason,  that  the  duplicates  were  wanted  to  accommodate  the  person  who  had 
bought  the  estate,  by  enabling  him  to  raise  money  on  mortgage.  Mr.  Farrer 
replied,  he  should  be  far  from  refusing  [281]  to  do  any  thing  tO'  accommodate  any 
gentleman  which  he  could  do  with  propriety,  but  that  as  Mr.  Mackreth  well  knew 
that,  he  (Mr.  Farrer)  never  had  and  never  could  approve  the  sale  to  Mr.  Mackreth, 
he  (Mr.  Farrer)  was  determined  not  to  do  any  act  which  might  be  looked  upon 
as  a  confirmation  of  the  transaction.  And  Mr.  Farrer  added,  that  if  a  memorandum 
was  indorsed  on  the  deeds,  containing  the  day  and  year  when  the  duplicates  were 
executed,  the  real  reason  for  which  they  were  required,  and  that  the  execution 
thereof  by  Mr.  Farrer  should  not  in  anywise  be  construed  to  operate  as  a  confirma- 
tion of  the  sale  to  Mr.  Mackreth,  then  he  (Mr.  Farrer)  would  execute  the  same,  but 
on  no  other  terms  whatever.  Mr.  Mackreth  used  many  entreaties  to  prevail  on  Mr. 
Farrer  to  alter  his  resolution,  but  without  effect :  and  Mr.  Farrer  well  remembers, 
from  the  singularity  of  the  expression,  tliat  Mr.  Mackreth  told  him,  that  if  he  would 
execute  the  duplicates,  he  (Mr.  Farrer)  should  have  a  pull  upon  him  for  any  thing 
he  pleased ;  upon  which  Mr,  Farrer  returned  an  answer  which  immediately  put  an 
end  to  the  conversation,  and  Mr.  Mackreth  declined  to  have  the  duplicates  executed 
upon  the  terms  mentioned  by  Mr.  Farrer. 

The  execution  by  Mr.  Fox  of  the  power  of  attorney  for  surrendering  the  copyliolds, 
and  the  duplicates,  are  insisted  upon  by  Mr.  Mackreth  as  confirmations  of  the  sale  to 
him ;  but  it  will  appear  evident  from  the  following  facts,  that  Mr.  Mackreth  still  re- 
tained his  influence  over  Mr.  Fox,  and  that  Mr.  Fox  placed  unbounded  confidence  in 
Mr.  Mackreth,  who  had  become  a  creditor  of  Mr.  Fox,  by  advancing  him  money,  after 
his  purchase  money  was  supposed  to  be  exhausted,  upon  a  new  annuity  at  six  yean 
purchase;  and  Mr.  Garforth  (Mr.  Mackreth's  particular  friend  and  attorney)  had 
also  advanced  money  to  Mr.  Fox  upon  an  annuity  at  five  years  purchase;  and  Mr. 
Fox  still  remained  loaded  witli  so  many  annuities,  and  deU»  to  so  great  an  amount, 
as  to  be  in  tlie  utmost  distress. 

It  appears  from  the  schedule  annexed  to  Mr.  Mackreth's  answer,  that  on  the  12<A 
of  November  1778,  Mr.  Mackreth  paid  Mr.  Peal  £525  for  the  re-purchase  of  his 
annuity;  and  that  on  the  \%th  November  1778,  he  paid  Mr.  Massey  £548  48.  lOd. 
for  the  purchase  of  his  annuity.  These  are  the  two  annuities  which  cause  the  dif- 
ference in  Mr.  Mackreth's  two  accounts,  as  he  alleges.  He  says,  when  he  sent  his 
first  account,  he  not  having  finally  settled  those  two  annuities,  he  set  down  such  sums 
to  be  paid  in  discharge  of  the  said  two  annuities  as  he  believed  were  originally 
paid  for  the  said  annuities,  and  were  then  due  for  the  arrears  thereof.  But  he 
says,  after  he  had  sent  the  said  account,  he  (Mr.  Mackreth)  finally  settled  tlie  said 
two  annuities  by  exerting  himself  greatly  therein  for  and  on  the  behalf  of  Mr.  Poi, 
and  redeemed  or  discharged  tlie  same  for  the  sum  of  £592  less  than  he  had  tnen- 
tioned  or  stated  in  the  first  account. 

It  is  certain,  from  Mr.  Mackreth's  own  account,  tliat  on  tlie  16th  of  November 
1778,  he  knew  the  exact  sum  paid  in  respect  [282]  of  those  annuities,  which,  in- 
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stead  of  being  discharged,  were  assigned  (b7  regular  deeds  prepared  hy  Mr.  Gar- 
forth)  to  Mr.  Mackreth;  and  those  deeds  remained  in  force,  and  in  the  hands  of 
Mr.  Mackreth,  at  the  hearing  of  this  cau8&  But  although  Mr.  Mackreth  had,  as  he 
alleges,  made  this  saving  in  Uiose  two  annuities,  he  never  apprized  Mr.  Fox  thereof. 

Od  the  5th  of  March  1779.  Mr.  Mackreth,  as  he  alleges,  advanced  to  Mr.  Fox 
(who  had  then  exhausted  the  whole  of  the  purchase  monej)  £1000  on  bond  at  £5 
per  cent  and  an  insurance  upon  Mr.  Fox's  life ;  but  Mr.  Mackreth  did  not  at  this 
time  inform  Mr.  Fox  of  the  saving  he  had  made  in  the  redem-ption  of  the  taid  an- 
nuitcM,  or  of  the  error  in  the  account  which  had  been  sent  to  him,  although,  four 
months  before  this  time,  Mr.  Mackreth  had  finally  settled  those  two  annuities. 

In  June  1779,  Mr.  Fox  was  again,  in  distress  for  money,  and,  as  Mr.  Mackreth 
in  bis  answer  gays,  in  order  to  raise  a  sum  for  his  immediate  occasion,  applied  to 
him  to  advance  £2100  for  the  purchase  of  an  annuity  ot  £350  during  his  (Mr. 
Fox's)  lifa  That  Mr.  Mackreth  agreed  to  purchase  it,  but  '<hat  he  did  not  refuse  to 
give  any  greater  price  than  £2100  for  the  annuity;  for  he  says  Mr.  Fox  applied  to 
him  to  advance  £2100  for  this  annuity  of  £350  and  that  he  (Mr.  Mackreth)  never 
mentioned  any  terms  on  which  he  would  purchase  the  annuity,  the  same  being 
proposed  by  Mr.  Fox,  to  the  best  of  Mr.  Mackreth's  recollection.  Mr.  Mackreth 
then  by  his  answer  says,  that  he  was  not  at  all  desirous  of  purchasing  the  said 
aanuity,  as  he  had  not  at  that  time  a  sufficient  sum  by  him,  but  being  mitch  pressed 
l-y  Mr.  Fox  to  become  the  purchaser,  he  consented  thereto,  and  did  actually 
borrow  the  greatest  part  of  the  money  to  enable  him  to  pay  Mr.  Fox  the  said  sum 
vl  £2100  for  the  said  annuity.  And  he  further  says,  thai  he  did  ad- 
rance  and  pay  or  satisfy  to  Mr.  Fox  the  said  sum  of  £2100  for  the 
uid  annuity  of  £350  at  the  time  of  his  granting  the  said  annuity. 
And  he  admits,  that  Mr.  Fox,  on  the  18th  June  1779,  did  execute  a  bond  to  him 
for  an  annuity  of  £350  during  his  (Mr.  Fox's)  life,  and  a  warrant  of  attorney  to 
eater  up  judgment  for  the  same  against  him.  Even  at  tnis  time,  when  Mr.  Fox's 
distress  was  most  severe,  Mr.  Mackreth  did  not  inform  him  that  he  was  his  debtor  to 
a  very  considerable  amount. 

The  appellant  Mr.  Mackreth,  perhaps  aware  of  the  act  of  parliament  respecting 
the  grants  of  annuities,  insinuates  by  his  answer  thait  the  sufm  of  £2100  was 
actually  paid  by  him  to  Mr  Fox  at  the  time  that  Mr.  Fox  granted  the  annuity ;  the 
Terr  reverse  is  the  truth  of  the  transaction,  as  appears  by  a  paper  accidentally 
found  in  a  hamper  of  Mr.  Fox's  old  letters  and  papers.  This  paper  is  proved  to 
be  in  Mr.  Mackreth's  own  hand-writing.  It  was  drawn  out  by  him  on  the  very  day 
the  securities  for  the  annuity  were  executed ;  and  the  following  is  a  copy  of  it ;  viz. 

[ffla]  "  Bond £1000     0     0 

Interest,   etc. 28  11     0 

Draft,  Castell 315     0     0 

Herries 150     0     0 

Cash 200     0     0 


1693  11     0 
Cash  to  be  paid  to  Mr.  Fox's  drafts  .         .  106     9     0 


£2100     0     0 


Cash  left  upon  a  former  account  ...  400 

June  18,  1779. 
The  sum  due  to  Mr.  Fox  on  this  account  is  .  £410  9  0  " 
Instead  therefore  of  Mr.  Mackreth's  borrowing  the  greateat  part  of  the  money 
to  advance  to  Mr.  Fox  at  the  time  of  purchasing  the  annuity,  it  appears  under  his 
own  hand  that  he  only  then  advanced  £315,  £160  and  £200,  making  together  £665, 
and  that  the  residue  of  the  purchase  money  for  the  annuity  was  £1028  lis  alleged 
to  be  then  due  from  Mr.  Fox  to  Mr.  Mackreth  on  bond,  and  £406  9a  which  remained 
in  the  hands  of  Mr.  Mackreth. 

The  above  paper,  though  in  Mr.  Mackreth's  own  hand-writing,  was  not  signed 
by  him,  although  Mr.  Fox  had  actually  signed  a  receipt  for  the  whole  £2100  as 
appears  l^  the  memorial  of  the  securities  enrolled  according  to  the  statute>,  in  which 
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it  is  said  that  £2100  was  the  conBideration  paid  bj  Mr.  Mackieth.  This  therefore 
was  an  additional  evidence  of  Mr.  Fox's  unbounded  confidence  in  Mr.  Mackredi, 
and  of  the  use  made  by  the  appellant  of  that  confidence. 

As  to  the  £i  left  upon  a  former  account^  Mr.  Mackreth  gives  no  explanation ; 
but  he  admits  that  he  had  at  this  lime  £617  13s.  in  hi:  hands,  and  that  in  hit 
judgment  no  persons  but  those  in  distress  would  raise  money  by  salu  of  annuities 
at  such  a  price. 

Mr.  Garforth  was  concerned  in  negotiating  this  business ;  prepared  the  security 
from  Mr.  Fox  to  Mr.  Mackreth ;  and  he  and  his  clerk  attested  the  execution  of  the 
bond  and  warrant  of  attorney. 

It  may  appear  unnecessary  to  produce  any  additional  proof  of  ICr.  Fox's 
implicit  confidence  in  the  appellant ;  but  the  following  transaction  is  so  decisiTe  on 
the  subject,  that  it  ought  not  to  be  omitted. 

The  first  account  sent  by  Mr.  Mackreth  to  Mr.  Fox  concludes  as  follows: 

"  1778.     April  26th.     My  note  of  hand  to  Mr.  Fox  £28,403     0     0 

Six  Months  Int.  25  April  to  the  25  Oct.  710     16 


£29,113     1     6 
Cash  paid  to  different  people  by  Mr  Fox's  order, 

with  interest  charged  thereon  .  28,338     2     9 


£773  18     9" 
[284]  This  account  was  erroneous,  as  the  app^ant  Mr.  Mackreth  admits,  he 
having  paid  less  by  £592  than  he  had  charged  in  the  above  accounts     This  error 
Mr.  Mackreth  had  discovered  in  the  November  preceding,  (eigh   months  before  this 
time,)  and  yet,  although  he  was  now  advancing  money  to  Mr.  Fox,  with  that  sum 
and  interest  admitted  to  be  in  his  hands,  he  made  no  discovery  to  Mr.  Fox,  but 
on  the  contrary,  on  the  18th  June  1779,  the  day  on  which  he  took  the  aecurity 
from  Mr.  Fox  for  the  annuity  of  £350,  Mr.  Garforth  copied  the  conclusion  of  the 
first  erroneous  account,  consisting  of  four  articles  only,  stating  the    supposed 
balance  to  be  paid  by  draft  to  Mr.  Farrer,  when  the  error  was  fully  known   to   Mr. 
Mackreth,   and  Mr.  Fox  and  Mr.  Mackreth  signed   it.     This  account  is    in    Mr. 
Garforth's  hand-writing,  and  was  retained  by  Mr.  Mackreth,   and  produced  by 
him  at  the  hearing  of  the  cause.     The  following  is  a  copy  of  it : 
"  Robert  Mackreth  Esq.  to  James  Fox  Esq.  Dr. 
"  1778.     April  25th.     To  principal  money  on  note  £28,403     0     0 

Six  months  interest,  from  25th  April  to  25th  October  1778  710      1      6 


29,113      1     6 


By  cash  paid,  with  interest  thereon     .     £28,338     2     9 
By  draft  to  Mr.  Farrer         .  773  18     9 

29,113      1     6 

18th  June  1779. 
Then   settled  the  above  account,   and   the  several  vouchers  delivered  up    by    Mr. 
Mackreth  to  Mr.  Fox,  and  Mr  Mackreth's  note  to  Mr.  Fox  agreed  to  be  delivered 
to  Mr.  Mackreth.  J.  Fox. 

R.  Mackreth." 
Mr.  Mackreth  well  knew,  eight  months  before  this  day,  that  this  account  was 
eitoneous,  and  he  admits  that  he  did  so  by  his  answer.  The  vouchers  did  not 
correspond  with  it.  There  would  have  appeared  an  error  in  the  account  in  Mr. 
Fox's  favour  of  £592  in  the  two  articles  of  Massey's  and  Peale's  annuities  said 
to  be  redeemed  by  Mr.  Mackreth.  And  the  vouchers  for  the  sums  paid  for  the  re^ 
demption  of  those  annuities  were  actual  assignments  to  Mr.  'Mackreth,  theni  in 
force ;  and  those  assignments,  as  well  as  all  the  other  vouchers,  were  never  delivered 
to  Mr.  Fox,  but  remained  in  the  hands  of  Mr.  Mackreth  down  to  the  time  of  tiie 
hearing  of  this  cause. 

In  opposition  to  the  real  trutii  of  the  case,  the  reepondant,  it  is  to  be  obberved. 
gives  a  receipt  for  the  vouchers. 

It  is  observable,  that  when  the  trust  deed  was  executed,  and  the- contract  for 
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the  saJe  was  signed,  a  large  sum  of  ready  money  was  advai.ced  by  the  appellant 
to  Mr.  Fox ;  on  the  day  before  the  execution  of  the  articles  of  agreement  £120  was 
received  by  Mr.  Fox  from  the  appellant.  On  the  25th  April  ]  778,  when  Mr.  [286] 
Fox  executed  the  conveyance  of  his  estates  to  Mr.  Mockreth,  ihe  appellant  paid  to 
Mr.  Fox's  use  £358  12s.  7d. — ^£158  128  7d.  of  which  was  paid  to  Mr.  Fox's  servants. 
On  the  2d  May  1778,  when  Mr.  Fox  attended  the  appellant  and  Mr.  Garforth  to 
get  his  mother  to  sign  the  conveyance  to  the  appellant,  £1162  lOs.  was  paid  bv  the 
appellant  to  the  use  of  Mr.  Fox.  The  account  between  the  appellant  and  Mr^  Fox 
was  settled  when  Mr.  Mackreth  advanced  Mr.  Fox  4^e  money  for  the  purchase  of 
the  annuity  in  the  manner  before  mentioned. 

On  the  30th  of  August  1779,  the  appellant  (having  discovered  that  some  part  of 
liie  premises  was  copyhold)  applied  to  Mr.  Fox,  and  requested  him  to  execute  a  letter 
o(  attorney,  auijiorising  a  surrender  of  those  premises  to  the  appellant.  In  the 
month  of  December  1779,  t^e  appellant  applied  to  Mr.  Fox,  and  requested  him  to 
execute  duplicates  of  the  deeds  of  the  22d  and  23d  December  1777,  and  also  dupli- 
cates of  those  deeds  by  which  Mr.  Fox  had  conveyed  his  estate  to  tiie  appelant. 
With  these  requests  of  the  appellant  Mr.  Fox  complied ;  and  Ihe  appellant  now  insists, 
that  those  acts  of  Mr.  Fox  are  such  a  confirmation  of  the  sale  to  Mr.  Mackreth,  that 
Mr.  Fox  cannot  in  any  manner  invalidate  that  transaction.  An  attention  to  the 
circumstances  of  ihe  case,  and  the  situation  in  which  Mr.  Fox  then  was,  will  prevent 
the  appellant  from  deriving  any  advantage  from  such  pretended  acts  of  confirma- 
tion. At  the  time  Mr.  Fox  executed  tlie  letter  of  attorney  before  mentioned,  near 
one  gitarter  of  the  annuity  of  £350  was  due  to  the  appellants  In  December,  when 
the  duplicates  of  the  deeds  were  executed,  half  a  year's  arrears  of  the  said  annuity 
were  due  to  the  appellant,  and  Mr.  Fox  was  in  distress  so  great,  that  he  was  st^iciting 
a  loan  from  Mr.  Mackreth  and  Mr.  Garforth,  of  a  sum  of  money  upon  the  grant  of  an 
annuity  to  them  by  Mr.  Fox ;  and  on  the  23d  December  1779,  two  days  only  previous 
to  the  execution  of  the  duplicates  of  the  deeds  by  Mr.  Fox  and  his  mother,  Mr. 
G«rforth  bought  of  Mr.  Fox  an  annuity  of  £400  for  Mr.  Fox's  life,  at  five  years  pur- 
chase, Mr.  Garforth  retaining  out  of  the  purchase  money  £360  lis.  7d.  alleged  to  be 
due  to  him  from  Mr.  Fox  for  business  done ;  so  that  in  consideration  of  a  bill  for 
business,  amounting  to  £360  14b.  7d.  and  of  £1639  5s.  5d.  advanced  to  Mr.  Fox 
by  Mr.  Garforth,  (Mr.  Mackreth's  friend  and  attorney,)  Mr.  Fox  granted  an  annuity 
of  £400  a  year  for  his  life;  and  for  securing  the  same,  Mr.  Garforth  took  a  bond 
and  judgment,  and  a  demise  of  real  estates  in  tbe  county  of  York,  and  was  actually 
let  into  possession  of  the  said  estates.  Mr.  Fox's  hope  of  obtaining  pecuniary 
assistance,  -when  in  great  distress,  was  from  the  appellant,  or  the  appellant's  friend 
Mr.  Garforth.  His  confidence  in  the  appellant  was  so  great,  that  he  thought  it  right 
and  neceisary,  without  consulting  Mr.  Farrer,  to  do  every  thing  which  the  appellant 
desired  him  to  do;  and  Mr.  Fox  was  totally  ignorant  of  the  price  for  which  thei 
appellant  had  sold  the  estate  to  Mr.  Page ;  and  if  he  had  known  it,  he  was  [286] 
equally  ignorant  that  he  had  any  opportunity  of  obtaining  any  relief  against  the 
^pellant. 

In  tlie  following  year,  1780,  Mr.  Fox  being  still  much  distressed  for  money,  had  an 
offer  from  a  stranger  of  £800  more  for  the  annuity  granted  to  Mr  Garforth,  than 
had  been  given  by  him ;  but  Mr.  Garforth,  by  his  conduct,  prevented  Mr.  Fox  from 
availing  himself  of  the  offer  which  had  been  made,  under  pretence  that  he  had  ' 
executed  declarations  of  trust  of  the  said  annuity  to  other  persons ;  but  on  the  5th 
of  May  1781,  Mr.  Garforth,  having  heard  that  the  bill  in  this  cause  was  about  to  be 
filed,  agreed  to  assign  his  said  annuity,  and  did  assign  the  same  (without  producing 
any  of  the  declarations  of  trust  respecting  the  same  which  he  had  before  said  had 
been  given  to  a  stranger)  to  Mr.  Fox,  who  then  gave  £600  more  for  it  than  Mr. 
Garforth  had  given  in  December  1779. 

All  the  several  last-mentioned  annuity  transactions  with  Mr.  Mackreth  and  Mr. 
Garforth  were  entirely  unknown  to  and  concealed  from  Mr.  Fox's  solicitor  and 
friends,  who  do  not  appear  to  have  been  informed  of  them  till  some  time  in  the  vear 
1781.  ' 

Mr.  Fox  having  exhausted  all  the  purchase  money  of  his  estate,  and  not  in  the 
least  relieved  from  his  dista-ess  by  the  friendship  of  the  appellant,  was  compelled,  in 
the  spring  of  the  year  1782,  to  leave  England,  and  to  assign  over  his  life  estates  to 
trustees  for  the  bienefit  of  his  creditors. 
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In  February  1781,  Mr.  Farrer  for  ihe  first  time  accidentally  diaooA-ered  the  price 
which  Mr.  Page  had  given  Mr.  Mackreth  for  the  estate  which  had  been  purchased 
by  him  from  Mr.  Fox,  and  immediately  informed  Mr.  Fox  (who  had  never  beforq 
heard  of  it)  and  his  friends,  to  whom  Mr.  Mackreth  had  never  mentioned  it ;  and  Mr. 
Fox  and  his  friends,  learning  from  the  best  legal  advice  that  Mr.  Fox  would  be 
entitled  to  relief  in  a  Court  of  Equity,  they  determined  to  seek  that  relief,  and  gave 
orders  for  proceeding  in  a  Court  of  Equity  for  that  purpose.  And  when  Mr.  Farrer 
tookt&structions  from  Mr.  Fox  for  the  bill  which  was  to  be  filed,  Mr.  Fox  for  the  first 
time  informed  him  of  the  two  annuities  of  £350  to  Mr.  Mackreth,  and  £400  to  Mr. 
Garforth,  and  expressed  great  anxiety  at  offending  Mr.  Mackreth,  fearing  he  would 
distress  him  for  payment  of  the  said  annuity. 

The  appellant  by  his  answer  admits,  That  (having  to  his  great  surprize,  after 
such  a  length  of  time,  heard  that  a  Lill  in  equity  was  to  be  hied  against  him.  in  the 
name  of  Mr.  Fox,  to  set  aside  his  purchase  of  the  estate)  he  did  on  the  5th  of  May 
1781,  (the  same  day  on  which  Mr.  Garforth  assigned  his  annuity  of  £400)  send  the 
account  of  the  application  of  the  purchase  money  for  the  estate  to  Mr.  Fox,  drawn 
out  in  a  different  form,  and  differing  from  the  first  account  as  to  monies  paid  by  Mr. 
Mackreth  in  redeeming  the  two  annuities  from  Massey  and  Peale,  and  as  to  thq 
interest  of  the  purchase  money,  and  in  the  amount  of  the  balance ;  and  the  appellant 
also  admits  by  his  answer,  that  it  does  [287]  appear  by  the  account  last  8ent>  that  Mr. 
Mackreth  had  then  in  his  hands  £617  13s.  and  interest,  and  no  more,  out  of  the 
purchase  money,  exclusive  of  £773  18s.  9d.  which  was  made  the  balance  of  the 
account  sent  to  Mr.  Fox  in  October  1778. 

When  Mr.  Garforth  knew  tJiat  Mr.  Fox  intended  to  apply  to  a  Court  of  Equity 
for  relief,  he  assigned  his  annuity,  and  Mr.  Fox  obtained  from  the  assignee  an 
(idditional  sum  of  £600  for  that  annuity.  The  appellant  knowing  that  application 
would  be  made  to  a  Court  of  Equity,  thought  it  expedient  to  rectify  an  account 
which  he  could  not  but  have  long  known  to  be  erroneous. 

When  Mr.  Mackreth  put  in  his  answer  in  this  cause^  he  for  the  first  time  insisted 
that  he  had  retained  the  sum  of  £617  13s.  to  answer  some  outgoings  from  the  estate, 
which  he  did  not  know  of  when  he  contracted  with  Mr.  Fox  for  the  purchase  of  it. 
At  the  time  Mr.  Mackreth  sent  his  second  account  to  Mr.  Fox,  and  long  before,  he 
knew  of  those  outgoings,  as  well  as  si  the  time  of  putting  in  his  answer,  and  yet  he 
took  no  notice  of  them  in  his  second  account,  but  stated  the  sum  of  £617  13s.  as  a 
dear  sum  remaining  due  to  Mr.  Fox,  although  both  Mr.  Mackreth  and  Mr.  Fox  had 
in  June  1779  finally  settled  and  signed  the  account;  and  Mr.  Fox  had  given  a  receipt 
for  the  vouchers,  as  if  they  had  been  then  delivered  up. 

In  Trinity  Term  1781,  Mr.  Fox  filed  his  bill  in  the  Court  of  Chancery  against 
the  appellant  Robert  Mackreth,  and  the  said  John  Dawes  and  John  Baynes  Garforth, 
thereby  setting  forth  the  substance  of  the  several  matters  before  stated ;  and  praying 
that  tile  sale  of  the  said  estates  in  the  county  of  Surry,  so  made  to  the  said  Thomas 
Page  as  aforesaid,  might  be  declared  to  have  been  made  in  trust  for  the  reepoadent  Mr. 
Fox ;  and  that  it  might  be  declared  in  like  manner  that  Mr.  Mackreth  and  John  Dawea, 
or  one  of  them,  was  in  the  circumstances  aforesaid  answerable  and  accountable  to 
Mr.  Fox  for  the  amount  of  what  the  same  estate  and  premises  should  appear  to  have 
been  actually  sold  for  to  the  said  Thomas  Page ;  and  that  an  account  might  be  taken. 
•  under  the  directions  of  the  Court,  of  what  was  really  due  and  owing  from  Mr.  Fox 
to  the  appellant  Mr.  Mackreth  and  Mr.  Dawes  respectively,  and  upon  what  security 
or  securities,  at  tlie  time  of  such  transactions  as  aforesaid,  and  what  tlien  was  j  ustlr 
due  and  owing  to  theni  respectively  from  Mr.  Fox ;  and  that  tiiey  might  be  decreed 
to  deliver  up  to  Mr.  Fox  tlieir  respective  securities  for  such  debts,  Mr.  For  offerini; 
that  they  should  be  at  liberty  to  retain  respectively,  out  of  such  purchase  money  aa 
aforesaid,  what  should  be  found  justly  and  bona  fide  due  and  owing  to  them  respec- 
tively from  him;  and  that  an  account  might  also  be  taken,  under  the  directions 
of  the  Court,  of  all  and  every  the  sum  and  sums  of  money  advanced  at  any  time  or 
times  by  the  appellant  Mr.  Mackreth  and  Mr.  Dawes  respectively  to  Mr.  Fox    for  on 
on  account  of  the  purchase  of  any  annuity  or  annuities  at  any  time  or  times  granted 
by  Mr.  Fox,  or  procured  to  be  granted  by  him,  or  on  his  behalf  or  account,  by  any 
other  person  or  persons,  to  or  on  ao-[288]-count,  or  in  trust,  or  for  the  benefit  <rf 
them  the  said  Robert  Mackreth  and  John  Dawes,  or  either  of  thmn ;  and  also  of  all 
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and  every  sum  and  sums  of  money  paid  or  allowed  by  Mr.  Fox,  or  any  other  person 
or  persona  on  hia  behalf,  to  Mr.  Mackreth  a.nd  Mr.  Dawes,  or  either  of  them,  or 
otherwise  by  them,  or  either  of  them,  received  for  or  towards  discharge  of  the 
growing  payments  from  time  to  time  of  such  annuity  or  annuities,  or  any  of  them, 
or  otherwiae  in  respect  thereof,  or  any  of  them ;   and  that  Mr.  Mackreth  and  Mr. 
J>awee  might  be  decreed  to  deliver  up  to  Mr.  Fox,  to  be  cancelled,  all  and  every  their 
rrepective   security  or  securities   for  auch   annuity   or   annuities,  Mr.  Fox   diereby 
offering  that  they  should  retain,  out  of  the  purchase  money  for  the  said  estates,  the 
principal  auma  so  advanced  by  them  respectively  to  him,  at  any  time  or  times,  on 
account  of  the  purchase  of  such  annuity  or  annuities,  together  with  interest  for 
tiie  same  from  the  times  of  advancing  the  same  sums  respectively,  upon  Mr  Fox's 
having  an  allowance  thereout  of  all  such  sums  as  had  been   paid  or  allowed  to,  or 
received  by  or  on  account  of  them  respectively,  for  or  on  account  of  the  growing 
payments  of  such  annuity  or  annuities,  together  with  interest  for  the  same  respec- 
tively from,  the  times  of  the  payment  and  receipt  thereof  respectively ;  and  that  an 
account  might  also  be  taken  of  what  had  been,  paid  by  oi  on  Mr.  Fox's  behalf  or 
account  to  Mr.  Mackreth,  upon  account  of,  or  for  or  towards  ihe  discharge  of  the 
said  annuity  of  £350  so  granted  by  Mr.  Fox  to  Mr.  Mackreth  as  aforesaid,  since 
the  purchase  made  by  him  of  Mr.  Fox's  estates;  and  that  he  might  be  decreed  to 
deliver  up,  and  procure  to  be  cancelled,  all  and  every  his  security  or  securities  for  the 
same,  Mr.  Fox  thereby  offering  to  allow  him  in  account,  out  of  auch  purchase  monies 
V  aforeaaid,  the  said  sum  of  £2100  the  consideration  money  for  such  annuity,  or 
such  other   sum  as  should  have  been  actually  paid  for  the  said  last-mentioned 
annuity,  and  interest  from  the  time  of  advancing  the  same,  but  deducting  thereout 
the  several  sums  which  should  appear  to  have  been  paid  to  or  received  by  him  or  on 
his  account,  on  account  of  the  growing  payments  of  the  said  annuities,  with  interest 
for  the  same  sums  from  the  times  of  pa3Tnent  or  receipt  thereof  respectively ;  and 
that  in  the  mean  time  Mr.  Mackreth  might  be  restrained  from   proceeding  at  law 
upon  such  bond,  warrant  of  attorney,  and  judgment  aa  aforesaid,  or  any  of  thei^, 
and  from  bringing,  commencing,  and  carrying  on  or  prosecuting  any  action  oi* 
actions,  suit  or  auits,  or  other  proceedings  at  law,  against  Mr.  Fox,  to  compd  pay- 
ment of  the  said  annuity  of  £350  or  any  part  thereof,  due  oi  to  gr">w  due,  or  otier- 
wise  in  relation  to  the  same,  or  upon  or  by  virtue  of  any  of  the  securities  given  for 
the  same,  by  the  injunction  of  the  Court;  and  that  an  account  might  be  taken  of  the 
said  sum  of  £39,500  agreed  to  be  paid  by  Mr.  Mackreth  for  the  purchase  of  th^ 
said  effects,  and  how  and  in  what  manner  the  same,  and  every  part  thereof,  had 
been  paid,  applied,  and  disposed  of  by  Mr.  Mackretix  and  Mr.  Dawes;  and  that 
they,  or  one  of  them,  might  be  decreed  to  pay  [289]  Mr.  Fox  so  much  thereof  as 
should  appear  upon  the  taking  of  such  account  to  be  justly  due  to  him,  and  had  not 
been  fairly  and  justly  applied  in  payment  of  hia  debts  and  annuities,  agreeable  to 
such  plan   for  the  payment  thereof  as  aforesaid ;  and  thai  they,  or  one  of  them, 
might  also  be  decreed  to  pay  to  Mr.  Fox  the  sum  of  £11,000  or  such  other  sum, 
beyond  and  exceeding  the  said  sum  of  £39,500  as  should  appear  to  have  been  paid 
and  secured  to  be  paid  by  the  said  Thomas  Page,  or  any  other  person  or  persons,  to 
Mr.  Mackreth  and  Mr,  Dawes,  or  either  of  them,  or  by  or  for  their  or  either  of  their 
order  or  use,  or  on  their  or  either  of  their  account,  for  the  purchase  of  the  said  estates 
and  premises  in  the  said  county  of  Surry,  together  with  interest  for  such  sum  from 
the  time  of  such  sale  and  purchase. 

To  this  bill  the  defendants  put  in  iheir  answers  ;  and  in  Trinity  term  1784,  the 
respondent  William  Morton  Pitt,  Henry  Hoare  (since  deceased),  and  the  respondent 
James  Farrer  and  James  Fox,  filed  their  supplemental  bill,  stating  (among  other 
things).  That  before  any  proceedings  were  had  in  the  original  cause,  Mr.  Fox,  by 
indenture  bearing  date  the  28th  May  1782,  did,  for  the  consideratimis  therein  men- 
tioned, assign  unto  the  said  William  Morton  Pitt,  Henry  Hoare,  Oliver  Farrer,  and 
James  Farrer,  their  executors,  administrators,  and  assigns,  all  sum  and  sums  of 
money  then  due,  or  to  become  due  to  him  by  the  means  therein  mentior.ed,  or  on  any 
other  account  whatsoever,  upon  the  trusts,  and  for  the  uses,  intents,  and  purposes  in 
the  said  indenture  particularly  mentioned ;  and  also  stating,  that  the  said  Oliver 
Farrer  had  declined  to  act  in  the  execution  of  the  said  trusts,  and  had,  by  indenture 
beuing  date  iho  2d  of  May  1784,  released  his  right,  titles  and  interest,  under  and 
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by  virtue  of  the  said  deed  of  trust,  to  the  respondent  William  Morton  Pitt,  the  said 
Henry  Hoare,  deceased,  and  James  Farrer;  and  praying,  that  the  said  Williau^ 
Morton  Pitt,  Henry  Hoare,  and  James  Farror,  might  have  tiie  benefit  of  the  said  suit 
and  proceedings,  and  the  like  rdief  against  the  appellant  as  was  prayed  by  the 
original  bill,  in  as  full  and  beneficial  manner  as  the  said  James  Fox  was  himself 
entitled  to. 

The  defendants  appeared,  and  put  in  their  answers  to  this  bill ;  and  the  answers 
having  been  replied  to,  and  the  cause  being  at  issue,  several  witnesses  were  ex- 
amined, as  well  on  behalf  of  the  appelant  as  of  the  respondent;  and  on  the  26th, 
27th,  and  29th  of  June,  and  on  the  4th,  13th,  14th,  and  19th  of  July  1786,  the 
Cbuse  was  heard  and  debated  upon  before  the  right  honourable  Sir  Lloyd  Kenyon 
Bart,  then  Master  of  the  Rolls,  when  his  Honour  was  pleased  to  declare,  That  undue 
advantage  had  been  taken  by  the  appellant,  Mr.  Mackreth,  of  the  confidence  reposed 
in  him  by  the  respondent,  Mr.  Fox  ;  and  that  therefore  Mr.  Mackreth  ought  to  be  con- 
sidered as  a  trustee  as  to  all  the  estates  and  interests  comprised  in  the  conveyance 
of  the  23d  and  24tii  days  of  April  1778,  in  the  pleadings  mentioned,  for  Mr.  Fox, 
after  the  execution  of  the  said  deeds ;  and  his  Honour  directed  Mr.  Pepys,  one  of  the 
Masters  of  the  Court,  to  take  an  account  of  all  sums  of  money  [290]  received  by  Mr. 
Mackreth,  or  by  any  other  person  or  persons  by  his  order,  or  for  his  use,  from 
Thomas  Page,  in  the  pleadings  named,  or  any  other  person  or  persons,  for  or  on 
account  of  the  sale  of  the  said  estates  and  interests,  or  any  part  thereof,  and  to 
compute  interest  thereon  after  the  rate  of  £5  per  cent,  per  annum,  from  the  time  of 
the  receiving  the  same  respectively :  and  the  Master  was  also  direct^'J  to  take  an 
account  of  all  sums  of  money  paid  by  the  appellant  Mr.  Mackreth,  and  Mr.  Dawes, 
or  either  of  them,  or  by  any  other  person  or  persons  by  their  or  either  of  their 
order,  or  for  l^eir  or  either  of  their  use,  for  or  on  account  of  the  purchase  of  the 
said  two  annuities  of  £500  and  £350  in  the  pleadings  mentioned,  granted  by  the 
deeds  bearing  date  respectively  the  23d  September  1777;  and  the  Master  was  also 
directed  to  take  an  account  of  all  sums  of  money  advanced  by  the  appelant,  Mr. 
Mackreth,  to  or  for  the  use  of  Mr.  Fox,  for  the  purdiase  of  the  annuity  of  £350 
secured  by  the  bond  and  warrant  of  attorney  to  confess  judgment  therein,  beuring 
date  respectively  the  18th  of  June  1779  ;  and  the  Master  was  directed  to  state  the 
particular  times  when  and  in  what  manner  such  sums  were  advanced ;  and  the 
Meister  was  also  directed  to  take  an  account  of  all  sums  of  money  advanced  or  paid 
by  or  for  the  use  of  the  appellant,  Mr.  Mackreth,  or  any  person  on  his  account,  in 
respect  of  the  mortgage  dated  the  15th  of  January  1778,  in  the  pleadings  mentioned, 
end  also  under  and  in  consequence  of  his  contract,  for  the  purchase  o''  the  estate  in 
question,  or  the  conveyance  thereof ;  and  tlie  Master  was  directed  to  state  Uie  parti- 
cular times  when,  and  the  person  or  persons  to  whom,  such  sums  of  money  were  paid, 
and  the  accounts  in  which  the  same  were  included  respectively ;  and  the  Master  was 
directed  to  compute  interest  on  such  sums  respectively  after  the  rate  of  £5  per  cent, 
per  annum,  from  the  times  such  sums  were  advanced  or  paid  respectively :  and  for 
the  better  taking  the  accounts,  and  discovery  of  the  matters  aforesaid,  the  parties 
were  to  be  examined  upon  interrogatories,  and  to  produce  before  the  Master,  up<Ma 
oath,  all  deeds,  books,  papers,  and  writings  in  their  custody  or  power  relating 
thereto,  as  the  Master  should  direct,  who,  in  taking  of  the  said  accounts,  was  to  make 
unto  the  parties  all  just  allowances;  and  it  w'as  ordered,  that  Mr.  Mackreth  should 
pay  unto  the  respondents  their  costs  of  that  suit,  to  be  taxed  by  the  Master,  so  far 
as  respected  his  insisting  on  the  said  conveyance  of  the  23d  and  24th  days  of  April 
1778,  as  a  conveyance  for  his  own  benefit;  and  his  Honour  reserved  the  considera- 
tion of  the  rest  of  the  oosts  of  the  suit,  and  of  all  further  directionF,  until  after  the 
Master  should  have  made  his  report:  and  it  was  ordered  that  an  injunction 
should  be  awar4ed  to  restrain  Mr.  Mackreth's  proceeding  at  law  against  the  respon- 
dents for  and  iouching  any  matters  in  question  in  the  cause,  until  further  order  of 
the  Court ;  and  any  of  the  parties  were  to  be  at  liberty  to  apply  to  the  Court,  as  there 
should  be  occasion. 

The  appellant,  Mackreth,  conceiving  himself  aggrieved  by  this  decree,  on  the 
15th  March  1787,  presented  his  petition  of  appeal  [291]  to  the  Lord  Chancellor, 
praying  that  the  said  decree  might  be  reversed ;  and  tfie  appeal  came  on  to  be  heard 
before  his  Lordship  on  the  12th  of  May,  the  10th,  12th,  13th,  23d,  24th,  and  26th  of 
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November,  and  7th  and  8th  of  December  1787,  and  also  on  the  11th  of  December 
1788,  when  his  Lordship  was  pleased  to  order  that  the  decree  should  be  affirmed. 
The  appellant  therefore  appealed   from  both  decrees,   insisting  (C.   Ambler,  W. 
S^wyn,  G.  Hardinge,  F.  Hargrave)  that  this  was  a  cause  of  great  importance  in 
itself,  and  in  its  general  consequence:  in  itself,  as  greatly  affecting  the  reputation 
and  property  of  the  appellant;  in  its  general  consequence,  as  it  respects  tik&  due 
administration  of  justice  in  Courts  of  Equity,  whose  power  is  not  arbitrary  or 
speculative,  but  is  restrained  by  sound  and  clear  principlee  of  right  and  wrong. 
That  the  decree  complained  of  was  not  founded  on  such  principles.     The  introduc- 
tory declaration  was  totally  destitute  of  support  in  the  facta  which  it  must  assume; 
and  the  directions  which  appear  on  the  face  of  it,  consequential  to  the  (jl^a^^ioi^f 
were  many  of  them  not  warranted  by  the  declaration,  and  were  none  of  them  war- 
rpnted  by  evidence  in  the  causa      That  the  words  of  the  declaration,  "  undue 
advantage  of  confidence,"  are  properly  applicable  to  a  bargain  or  contract,  in  which 
one  of  tite  contractors  places  a  confidence  in  the  other,  as  to  the  value,  goodness,  or 
some  property  of  the  thing  which  is  the  subject  of  the  contract,  and  in  so  doing 
has  been  deceived  and  imposed  upon.     That  these  words  were  so  meant*  and  must 
be  BO  understood,  and  that  the  pwrchase  of  the  estate  in  question  wtis  the  subject 
matter,  and  the  only  one,  appears  from  the  words  which  immediately  follow; 
namely  "  and  therefore  the  defendant  ought  to  be  considered  as  a  trustee  as  to  all 
the  estate  and  interest  comprised  in  the  conveyance  of  2Sd  and  24th  of  April  1778, 
for  the  plaintiff,  Mr.  James  Fox,  after  the  execution  of  the  deeds."     It  was  admitted 
by  the  counsel  for  the  respondents,  on  the  hearing  of  the  appeal,  that  the  merits  of 
the  decree  rest  on  the  truth  of  this  declaration.      Now  it  was  submitted  to  be  clear 
beyond  a  doubt,  that  the  respondent,  Mr.  James  Fox,  did  not  place  any  confidence 
in  tltt  appellant  as  to  the  purchase,  but  acted  upon  his  own  knowledge  and  judg- 
ment.     Both  parties  were  competent  alike  to  judge  for  themselves.      It  never  was 
doubted  throughout  the  cause  that  the  respondent,  Mr.  James  Fox,  is  an  acute  and 
sensible  man.     The  treaty  was  accidental  (the  meeting  being  for  another  purpose), 
and   was  first  proposed  by  Mr.  James  Fox,  who  came  prepared  ar.d  was  provided 
with  a  rental  and  valuation  of  the  estate.     Both  of  them  were  enormous.     Mr. 
James  Fcx  asked  a  price  according  to  the  valuation.    •Mr.  Mackreth  pointed  out  the 
extravagance  of  it,  and  offered  what  he  calculated,  at  the  time,  to  be  the  just  value. 
|He  shewed  his  calculation  to  Mr.  James  Fox.     Their  treaty  then  broke  off  ;  but  was  in 
a  little  time  renewed  by  Mr.  James  Fox,  and  after  a  conversation  of  some  hours, 
the  agreement  was  made  at  a  medium  price.     The  respondent,  Mr.  James  Fox,  was 
not  imposed  upon  in  the  sale  of  the  eetata     If  there  was  no  confidence  in  this 
tiansaction  of  the  purchase,  there  was  no  colour  or  [292]  pretence  for  supposing  a 
confidence  between  them  in  any  other  transaction. 

But  it  is  objected.  That  the  appellant  was  trustee  for  sale  of  the  estate.  Answer, 
Though  the  appellant  should  be  considered  as  an  actual  trustee  for  sale  of  the  estate, 
it  did  not  disable  him  from  contracting  with  his  eetPwique  trust,  Mr.  James  Fox, 
for  the  purchase  of  it  upon  fair  and  just  term. 

Another  objection  is,  That  the  respondent  Mr.  James  Fox  was  young  and  in  dis- 
tress. Answer,  He  was  sensible  and  capable  of  judging,  and  had  prepared  himself 
by  all  proper  information.  His  being  in  debt  was  no  objection  to  treating  with 
him,  if  the  bargain  was  fair.  If  this  could  be  received  as  a  general  objection  to  any 
bargain  which  he  could  make,  his  situation  would  have  been  deplorable  indeed,  as 
no  person  would  then  have  dealt  with  him  under  the  terror  of  that  objection  to  the 
vslidity  of  the  contract. 

3d  objection,  That  the  price  was  considerably  under  the  real  value  of  the  estate. 
Answer,  This  is  the  real  and  the  only  question  in  the  cause.  If  the  fact  were  so,  the 
decree  would  be  wrong  in  its  declaratory  part.  But,  it  was  submitted,  there  was  not 
the  least  pretence  for  the  assertion.  The  gross  rental,  as  produced  by  Mr.  James 
Fox,  was. 
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Land jE87l   16  0 

Old  Mansion-houae,  offices,  and  pleasurfr^ounds           .  200     0  0 

Mill 50     0  0 

Cottages 45     0  0 

Yearly  profits  of  East  Horseley  and  Cobham  manors     .  100     0  0 

£1266  16     0 
And  the  timber  valued  at  £4000. 

The  sum  given  was  £39,500,  which  at  any  time  would  be  a  large  price,  and  wm 
much  more  so  at  that  period,  when  money  was  scarce,  and  the  price  of  the  public 
funds  low ;  they  were  fifteen  per  cent,  lower  when  the  appellant  bought  the  estate 
than  when  Jackman's  valuation  was  made.  The  appellant  by  his  counsel,  on  th« 
original  hearing,  and  on  the  appeal,  over  and  over  again  submitted,  and  even 
pressed  to  have  the  true  value,  at  the  time  when  he  made  the  purchase,  ascertained 
by  a  jury,  or  in  any  other  manner. 

4th  objection,  That  the  respondent,  Mr.  James  Fox,  made  the  agreement  without 
the  advice  and  assistance  of  Mr.  Oliver  Farrer,  the  attorney  consulted  by  him  and 
his  friends  in  his  afiairs.  Answer,  The  reepondent  was  capable,  and  chose  to  do  it 
without  consulting  Mr.  Farrer.  If  the  bargain  was  fair,  this  could  be  no  objection 
to  it.  Although  Mr.  Farrer  was  not  consulted  at  the  time,  yet  the  agreement  was 
shewn  to  him,  and  he  looked  over  the  conveyance  on  behalf  of  Mr.  James  Fox,  with- 
out making  any  objections  to  the  price,  or  to  the  fairness  of  the  sale;  and  in  a 
[293]  letter  Mr.  Farrer  wrote  to  the  appellant  he  took  notice,  that  he  had  read  over 
the  draft  of  the  conveyance,  to  which  he  appears  to  make  no  objection ;  and  obgervei, 
that  the  appellant  instead  of  a  tkustsb  was  become  a  pitrchasbb,  and  that  Mr. 
James  Fox  was  bound  by  the  agreement  he  had  made;  but  did  not  find  fault  with 
the  consideration,  which  he  ought  to  have  done  if  he  had  thought  it  inadequate. 
This  observation  has  the  more  weight,  as  Mr.  Farrer  did  find  fault  with  the  pro- 
posed deed  of  assignment,  by  which  the  remainder  of  the  purchase  money  waa  to  be 
left  in  the  hands  of  the  appellant  as  a  trustee  for  payment  of  the  respondent's  debts. 

5th  objection.  That  the  appellant  sold  the  estate  very  soon  afterwards  for  a 
much  larger  sum  than  he  gave  for  it :  and  as  to  the  annuities  sold  by  the  respondent 
Mr.  James  Fox  to  the  appellant,  and  also  as  to  the  mortgage  to  the  latter,  they  were 
unfair  transactions.  Answer,  If  the  purchase  was  fair  and  for  adequate  considera- 
tion, it  was  not  to  be  impeached  by  the  fact  that  he  sold  the  estate  afterwards  to 
advantage.  It  is  positively  sworn  by  the  appellant  in  his  answer,  and  it  is  not  con- 
tradicted or  discredited,  that  he  neither  was  in  treaty  for  the  sale  of  the  estate,  nor 
knew  any  person  who  would  buy  it,  when  he  contracted  for  the  purchase  of  it ;  and 
it  appears  by  Mr.  Page's  deposition,  that  Mr.  Page,  the  father,  did  not  entertain 
any  intention  of  treating  with  the  appellant  till  several  weeks  after  the  appellant 
had  agreed  for  his  purchase.  The  casual  circumstance,  therefore,  of  meeting  such 
a  purchaser  soon  afterwards,  aSords  no  argument  against  the  fairness  of  Mr.  Mack- 
reth's  antecedent  conduct  in  the  purchase  he  had  made.  It  was  a  mere  chance;  he 
might  have  had  the  estate  upon  his  hands  for  a  long  time,  and  at  la&t  have  sold  it 
even  to  loss,  as  the  person  who  bought  it  of  him  actually  did,  Mr.  Page  having  lost 
many  thousand  pounds  by  the  purchase.  The  contract  was  fair  and  often  in  every 
part  of  it.  Besides,  the  original  agreement  was  followed  with  many  acts  of  confir- 
mation by  Mr.  James  Fox.  The  agreement  was  entered  into  on  the  16th  of  January 
1778;  and  was  put  into  form  and  signed  twelve  days  afterwards,  on  the  28th  of 
January  1778.  The  draft  of  the  conveyance,  after  having  been  shewn  to  Mr.  Oliver 
Fjirrer  on  behalf  of  Mr.  James  Fox,  and  returned  without  objection  was  engrossed 
and  executed  on  the  24th  of  April  1778,  three  months  after  the  agreement  was  mada 
No  complaint  was  made  during  all  that  time  by  the  respondent  or  by  Mr.  Oliver 
Farrer,  or  any  of  his  friends.  Nor  was  any  made  until  1781,  three  years  after  the 
purchase  was  completed.  Nor  would  any  complaint  have  then  been  made,  if  the? 
had  not  heard  of  the  sale  by  the  appellant,  and  so  it  was  admitted  by  the  counsel  for 
the  respondents  at  the  hearing  of  the  appeal ;  which  shews  clearly,  that,  in  t;heir 
opinion,  the  transaction  was  in  itself  fair,  and  the  consideration  adequate.  The 
original  bill  was  not  filed  till  1781.     In  the  intermediate  time  the  respondent,  Mr 
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James  Fox,  did  several  deliberate  acts  to  make  the  title  perfect,  which  was  defective 
on  the  first  convey-  [294]  -ance,  and  even  to  accommodate  ihe  person  who  bought  the 
estate  of  the  appellant;  and  Mr.  Oliver  Farrer  did  not  then  object  to  executing  a 
duplicate  of  the  mortgage  deed  from  Mr.  Jamea  Pox  to  Mr.  MackretU,  on  account  of 
any  unfairness  in  the  transaction  by  the  appellant,  but  required  an  endorsement  to 
be  made  of  the  time  and  reason  of  doing  it. 

The  annuities  were  all  fair  transactions.  The  price  was  six  years  purchase, 
which  is  a  very  common  price  for  annuities  for  the  life  of  the  seller,  and  as  such  has 
often  been  admitted  to  have  efiFect  in  a  Court  of  Equity.  The  two  first  were  pur- 
diased  in  September  1777,  after  the  respondent  Mr.  James  Fox  was  of  age,  but 
before  he  could  make  any  mortgage,  or  other  security.  The  securities  taken  for 
payment  of  the  annuities  are  common  in  such  cases,  and  such  as  any  well-advised 
man  would  require.  Advancing  the  mon^  on  the  mortgage  was  an  act  of  kindness. 
The  money  was  advanced  by  the  appellant  on  the  spur  of  necessity,  without  examin- 
ing minutely  into  the  title,  in  order  to  relieve  the  respondent,  Mr.  James  Fox,  from 
the  apprehensions  and  danger  of  an  arrest,  the  appellant  having  confided  in  the 
judgment,  and  rdied  on  the  faith  of  the  parson  concerned  for  the  respondent,  Mr. 
James  Fox,  as  to  the  title. 

But  it  is  furtheir  objected,  That  although  not  any  one  of  the  transactions  taken 
singly  is  sufficient  to  warrant  the  decree,  yet  all  of  them  taken  together  are,  as  being 
parts  of  one  settled  plan  to  get  the  estate:  Quae  non  prosunt  ningula,  juneta  juvant. 
Answer,  That  position,  at  all  times  delusive  and  dangerous,  cannot  be  applied  in 
this  case.  If  it  can  ever  take  place,  it  is  whiere  the  case  depends  upon  circum- 
stances which  conspire  one  and  all  to  the  same  end,  which  cannot  be  otherwise 
accounted  for,  and  which  irresistibly  compel  the  inference.  That  is  not  this  case. 
ETcry  one  of  the  transactions  here  is  perfectly  distinct :  they  are  all  accounted  for 
independently  of  each  other,  and  cannot  be  connected  by  fair  construction:  and 
the  estate  having  been  bought  at  a  fair  price,  it  puts  an  end  at  once  to  this,  as  well 
ax  to  the  other  arguments  used  against  the  purchasa 

That  the  delay  and  other  circumstances  of  conduct  in  the  respondents  were 
material  to  be  made  known,  and  have  considerable  weight  in  favour  of  the  appellant. 
The  bill  was  originally  filed  on  the  5th  of  June  1781,  more  than  three  years  after 
the  purchase  was  completed.  The  answer  being  put  in,  a  motion  was  made  to  dis- 
solve the  injunction  ;  and  an  order  for  that  purpose  obtained  on  the  merits.  On  the 
20th  of  May  1782,  the  respondent,  Mr  James  Fox,  is  made  to  execute  an  assignment 
of  aU  money  due,  or  to  become  due,  to  him  in  the  cause  of  Godschall,  or  any  other 
cause,  or  on  any  other  account,  and  of  all  his  personal  estates,  to  four  persons  there- 
in named,  of  whom  Mr.  Oliver  Farrer  was  one,  upon  certain  trusts.  On  the  2d  of 
May  1784,  near  two  years  afterwards,  Mr.  Oliver  Farrer  assigned  his  trust  to  the 
olter  trustees ;  and  on  the  9th  of  August  1784,  the  supplemental  bill  •nas  filed  in  the 
name  of  the  other  trustees.  That  if  [296]  any  doubt  should  be  conceived  upon  the 
value  of  the  purchase,  or  on  the  fairness  of  any  one  transaction  on  the  part  of  the 
appellant,  (for  which  it  was  however  submitted,  there  was  not  the  least  colour)  the 
appellant  readily  submitted,  and  made  it  his  very  earnest  request,  that  it  might  be 
accurately  examined  either  by  a  jury,  or  in  any  other  manner  which  their  Lordships 
might  think  fit. 

On  the  other  side  it  was  contended  (J.  Scott,  J.  Mansfield),  That  every  transaction 
Utween  the  appellant,  and  respondent  Mr.  Fox,  proved,  tliat  the  respondent  reposed 
an  unlimited  confidence  in  the  appellant;  that  he  surrendered  his  understanding 
eiitirely  to  the  direction  and  guidance  of  the  appellant ;  that  the  respondent,  witliout 
hesitation  or  consideration,  did  and  executed  every  thing  which  the  appellant  re- 
quired of  him ;  and  that  the  appellant  made  use  of  the  confidence  so  reposed  in  him 
to  his  own  advantage,  and  to  the  prejudice  of  the  respondent  Mr.  Fox,  after  engag- 
ing to  transact  nothing  material  with  the  respondent  without  first  consulting  with 
his  friends.  That  the  transaction  of  the  16th  January  1778,  even  in  the  manner  in 
*hich  it  is  stated  by  the  appellant's  answer,  could  be  accounted  for  upon  no  other 
principle,  than  the  implicit  confidence  reposed  in  the  appellant  by  the  respondent. 
The  respondent,  who  was  treating  with  Jackman's  valuation  in  his  hand,  and  pos- 
sessed of  Jackman's  opinion,  that  the  sum  at  which  he  had  valued  the  estate  might  be 

199 


Digitized  by 


Google 


IV  BSOWir.  MACKRETH  V.  FOX  [l79l] 

obtained  for  it,  and  without  any  other  knowledge  upon  the  subject,  submitted  to  the 
calculations  of  the  appellant,  and  to  his  opinion  of  the  value  of  the  estate;  and  at 
12  o'clock  at  night  sold  to  him  an  estate,  together  with  the  furniture  of  the  capital 
mansion  house,  which  estate  alone  had  been  valued  at  £45,000,  exclusive  of  the 
furniture,  and  subject  to  the  jointure  of  Mrs.  Fox,  for  £39,500  discharged  from  such 
jointure.  That  previous  to  the  15th  January  1778,  when  the  appellant  purchased 
the  respondent's  estate,  the  appellant  had,  without  the  respondent's  knowledge,  em- 
ployed his  own  surveyor  to  view  the  estate.  The  appellant's  character  of  trustee  for 
the  respondent  enabled  him  to  employ  such  surveyor  to  view  the  respondent's 
estate ;  that  character  gave  him  the  opportunity  of  so  doing,  and  the  appellant  was 
bound  to  communicate  the  knowledge  which  he  so  obtained  of  the  value  of  the  estate 
to  the  respondent,  his  cesttiiqite  trust ;  his  concealment  of  that  knowledge  from  the 
respondent  was  a  decisive  proof  that  the  estate  was  of  far  greater  value  than  he  re- 
presented it  to  be  to  the  respondent.  That  on  the  16th  January  1778,  Mr.  Mack- 
reth,  the  appdlant,  was  the  trustee  of  the  respondent,  Mr.  Fox.  The  evidence  of  Mr. 
Farrer  proves,  that  the  appellant  had  obtruded  himself  into  that  situation,  in  exclu- 
sion of  Mr.  Farrer,  and  the  other  persons  who  had  been  proposed.  The  appellant 
was  bound  in  equity  to  give  the  respondent  the  advantage  to  be  derived  from  a 
public  sale,  the  probable  good  efifecte  of  which  Mr.  Farrer  had  represented  to  him. 
If  the  estate  had  even  been  advertised  to  be  sold,  Mr.  Page  would  certainly  have 
treated  for  the  purchase;  of  this  advantage  the  appellant  [296]  deprived  the  re- 
spondent, by  treating  with  him  in  private;  and  thereforei  the  advantage  after- 
wards gained  by  the  appellant  must  be  considered  as  obtained  for  the  benefit  of  the 
respondent. 

That  in  every  transaction  between  the  appellant  and  the  respondent,  the  appel- 
lant obtained  some  advantage  over  the  respondent.  In  making  up  the  £7000  for 
vhich  the  mortgage  of  the  16th  January  1778  was  executed,  the  appellant  charged  for 
the  arrears  of  an  annuity  up  to  the(  said  16th  January,  which  annuity  the  person  who 
was  entitled  to  it  had  agreed  should  be  redeemed  on  the  23d  of  December  preceding. 
In  the  purchase  of  the  estate  the  appellant  gained  £11,000.  In  the  account  made 
up  at  the  time  of  executing  the  conveyance  by  the  respondent  to  the  appellant,  the 
appellant  was  allowed  to  receive  the  rents  of  the  estate  from  the  25th  March,  but  he 
did  not  allow  the  respondent  interest  for  his  purchase  money  between  the  25th 
March  and  the  25th  April,  by  which  the  appelant  gained  almost  £200.  In  the 
accountsVtf  the  disposition  of  the  purchase  money,  on  the  18th  June  1779,  the  time 
of  the  supposed  final  settlement  of  such  accounts,  at  the  time  when  the  app^ant 
purchased  an  annuity  from  the  respondent,  at  six  years  purchase,  there  was  a  large 
sum  of  money  due  from  the  appellant  to  the  respondent,  which  the  appdlant  did 
not  account  for.  In  such  circumstances,  he  permitted  the  respondent  to  sign  an 
account  as  finally  settled,  in  which  there  were  blanks  for  sums  of  money  paid,  the 
total  of  which  account  was  erroneous ;  and  the  appellant  permitted  the  respondoit 
to  sign,  and  took  from  him  a  receipt  for  the  voucheits  warranting  such  account, 
although  the  vouchers  did  not  correspond  with  such  account,  and  those  vouchers 
were  never  delivered  to  the  respondent,  but  remained  in  the  hands  of  the  appellant. 
That  the  acts  done  by  the  respondent  (which  the  appellant  insists  ought  to  be  con* 
sidered  as  acts  of  confirmation)  cannot  operate  as  such,  under  the  circumstances  of 
the  case.  At  the  respect^ive  tumes  at  which  some  of  such  acts  were  done,  the  appe- 
lant had  the  power  of  supplying  to  or  withholding  from  the  respondent  money,  of 
which  he  was  in  immediate  want ;  and  it  appears  that  at  the  times  at  which  such 
acts  were  done  the  appellant  actually  advanced  money  to  or  to  the  use  of  the  re- 
spondent. At  other  times,  when  other  of  such  acts  were  done,  the  respondent  was 
the  debtor  of  the  appellant,  and  liable  to  be  called  upon  for  the  arrears  of  an 
annuity  granted  by  him  to  the  appellant.  .During  the  whole  of  the  period  within 
which  such  supposed  acts  of  confirmation  took  place,  the  respondent  was  in  the 
utmost  distress  and  want  of  money.  He  appears  to  have  considered  the  appellant 
as  the  person  from  whom  he  was  to  expect  pecuniary  assistance.  His  confidence  in 
the  appellant  was  implicit;  and  the  appellant's  influence  over  the  respondent  was 
unlimited.  He  was  guided  solely  by  the  advice  of  the  appellant,  and  could  not  bo 
considered  as  a  free  agent  The  respondent  was  ignorant  of  the  advantage  whidi 
the  appellant  had  made  of  the  confidence  which  the  respondent  had  reposed  in  him: 
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80  soon  as  ho  was  informed  of  it,  he  [297]  enquired  if  justice  would  afford  him 
any  relief ;  and  having  beMi  told  by  the  best  legal  advioe,  that  a  Court  of  Equity  would 
grant  him  redress,  he  immediately  sought  that  redress,  and  obtained  it. 

After  hearing  counsel  on  this  appeal,  it  was  obdbrid  and  adjudged,  ihat  the  same 
should  be  dismissed ;  and  the  decree  thwein  complained  of,  affirmed,  with  jC200 
oost8.     (MS.  Jour,  tub  anno  1791,  p.  331.) 

[•*  The  Gases  under  this  title  of  Fraud  being  so  various,  and  depending  fre- 
quently upon  the  peculiar  Facts  in  each  case,  it  is  not  easy,  on  a  cursory  revision, 
to  deduce  any  leading  principles  from  them. — The  following  observations  seem 
applicable  and  useful;  the  introduction  of  them,  therefore,  in  this  place,  will  prob- 
ably not  be  unacceptable : 

"  Principles  of  decision  adopted  by  Courts  of  Equity,  when  fully  established 
and  made  the  ground  of  successive  decisions,  are  considered  by  those  Courts  as 
rules  to  be  observed  with  as  much  strictness  as  positive  law."  Mitford's  Treatise  on 
Equity  Pleadings.  And  it  will  be  found,  that  even  in  cases  of  Fraud,  which  from 
their  nature  must  be  almost  infinitely  various  in  their  circumstances.  Courts  of 
Equity  constantly  proceed  upon  some  clear  and  establisbed  principle,  sufficiently 
comprehensive  to  meet  the  circumstances  of  the  particular  case  to  whichj  it  is 
applied,  and  not  upon  a  vague,  arbitrary,  or  indefinite  power. 

In  ChtHerfield  v.  Jan«sen,  2  Vez.  166,  Lord  Hardwicke  enumM-ates  fowr  speeiet 
of  fraud,  1.  Fraud  arising  from  facts  and  circumstances  of  imposition,  which  is 
tile  plainest  case.  2..  Fraud  may  be  apparent  from  the  intrtntie  value  and  subject 
of  the  bargain  itself,  such  as  no  man  in  his  senses  and  not  under  delusion  would 
make  on  the  one  hand,  and  aa  no  honest  or  fair  man  would  accept  on  the  other : 
Uiese  are  inequitable  and  unconscionable  bargains,  and  of  such  even  the  common 
law  has  taken  notice.  3.  A  third  is  that  which  may  be  presumed,  from  the  circum- 
stances and  condition  of  the  parties  contracting;  and  this  goes  farther  than 
the  rule  of  law,  which  is  that  fraud  must  be  proved,  not  presumed :  but  in  Equity 
it  is  established  to  prevent  taking  surreptitious  advantage  of  the  weakness  or 
necessity  of  another;  which  knowingly  to  do  is  equally  against  conscience,  as  to 
take  advantage  of  his  ignorance.  4.  A  fourth  kind  of  fraud  may  be  collected  or 
inferred,  in  tiie  consideration  of  a  Court  of  Equity,  from  the  nature  and  circum- 
stances of  the  transaction,  as  being  an  imposition  and  deceit  on  othev  persons  not 
parties  to  the  fraudulent  agreement. 

The  first  of  the  above  divisions,  includes  the  most  numerous  Cases  of  Frauds, 
both  here  and  in  all  the  reports ;  and  to  this  may  be  referred  Cases  2,  4,  6,  7,  9,  10, 
11,  14,  of  the  preceding  series. 

As  to  the  second  head,  it  does  not  appear  that  a  single  case  can  be  found  in 
which  it  has  been  held,  tjiat  the  mere  inadequacy  of  price  is  a  ground  for  a  Court  of 
Equity  to  annul  an  agreement,  though  executory,  if  the  Mtae  appear  to  have  been 
fairly  entered  into  and  understood  by  the  parties,  and  capable  of  being  specifically 
performed ;  still  less  does  it  appear  to  have  been  considered  as  a  ground  for  re- 
scinding an  agreement  actually  executed.  In  the  case  of  Kien  v.  Stukeley,  (GHh. 
155.  See  ante  tit.  Agreement,  Ca.  19,)  the  Court  of  Exchequer  expressly  held,  that 
the  exorbitancy  of  the  price  was  not  sufficient  to  discharge  the  defendant  from  the 
performance  of  his  contract:  the  decree  for  a  specific  performance  was  indeed  re- 
versed, but  not  upon  the  ground  of  inadequacy  of  consideration;  (which  Gilbert 
calls  the  great  question,  and  on  which  there  was  much  contest;)  but  because  the 
plaintiff  had  not  made  out  his  title  by  the  time  stipulated.  See  also  2  Atk.  251 : 
1  Bro.  C.  R.  9,  22:  2  Bra.  C.  R.  17.  And  a  strong  argument  in  support  of  cne  rule 
may  be  drawn  from  several  cases,  in  which  losing  bargains  have  been  actually 
established  and  decreed.  See  2  Vern.  423 :  1  Eg.  Ab.  170 :  2  Vez.  422 :  and  1  Bro. 
C.  R.  158.  See  also  Cases  2,  16,  17,  and  19,  immediately  preceding,  and  the  reason- 
ing of  Lord  Chancellor  Thurlow  in  the  last  case,  as  reported  in  2  Bro.  C.  R.  420. 

To  the  third  of  these  divisions  of  fraud  mentioning  the  weakness  and  necessity, 
may  be  added  the  dependence,  by  means  of  the  confidence  or  relationship,  of  the 
injured  parti)^. — ^And  under  this  head  may  then  be  classed,  the  cases  of  impositions 
by  guardians,  parents,  attorn^,  or  counsel,  on  the  infants  or  clients  relying  or 
dependent  on  them.     See  Cases  1,  3,  5,  13,  16,  17,  18,  19. 

Under  the  fourth  head  may  manifestly  be  classed  Cases  1,  8,  12,  15 ;  and  perhaps 
some  others. 
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The  case  (and  it  seems  the  only  case)  in  which  Fraud  cannot  be  relieved  gainst, 
in  Equity,  concurrently  with  Courts  of  Law,  though  discovery  be  nought,  is  the 
case  of  fraud  in  obtaining  a  Will ;  which  since  the  case  of  Kerrick  v.  Branthy,  (See 
pott  tit.  WiM,)  is  constantly  referred  to  a  Court  of  Law  in  the  shape  of  an  issue 
devitavit  vel  non.  The  Courts  of  Equity  have  a  concurrence  of  jurisdiction  with 
Courts  of  Law  in  all  other  matters  of  fraud.  See  White  v.  Hussty,  Pre.  Ch.  H: 
Hungerford  v.  Earl,  2  Vem.  261 :  Colt  v.  WolUuton,  2  P.  Wms.  156 :  Stent  v. 
BaiUis,  2  P.  Wms.  220:  3  Bro.  C.  R.  218:  Com.  Dig.  titles  Chancery;  Fraud.  See 
also  Fonblanque's  Treatise  of  Equity.**] 


[298]  GUARDIAN. 

Case  1. — Masy  Peeston  and  others, — AppeUaTUs;  Lord  Fesbasd, — 
Bespondent  [23d  May  1720]. 

[Mew's  Dig.  xii.  101.  See  now  the  Guardianship  of  Infants  Act  1886  (49  ajid  50 
Vict.  c.  27),  and  Custody  of  Children  Act  1891  (54  and  55  Vict  c.  3);  also 
In  re  Byrnes,  1873,  21  W.R.  622.] 

[By  an  act  of  parliatment  made  in  Ireland,  2  Ann.  to  prevent  the  further  growth 
of  popery,  no  person  professing  that  religion  can  be  the  guardian  of  an 
infant;  but  such  guardianship,  where  the  person  entitled  to  it  is  a  papist, 
shall  be  disposed  of  by  the  Court  of  Chancery  in  that  kingdom,  to  some 
near  relation  of  the  infant,  being  a  protestant,  and  one  to  whom  the  infant's 
estate  cannot  descend ;  but  if  there  ^all  be  no  such  protestant  relation,  then 
to  some  other  proper  person,  who  will  use  his  utmost  care  to  educate  the 
infant  in  tiie  protestant  rdigion,  until  the  age  of  21.] 

**  Ordkrs  of  the  Lord  Chancellor  of  Ireland  affirued  : 
This  Case  is  not  reported  in  any  other  book. 
As  the  Stat.  23  Geo.  3.  c.  28,  has  put  an  end  to  appeals  from  Ireland  to 
the  House  of  Lords  here,  it  does  not  seem  necessary  in  this  place  to  enter  into 
the  present  state  of  the  law  in  that  kingdom  relative  to  Pap-ins.     But  see 
'  this  work  under  that  title.** 

That  care  might  be  taken  for  the  education  of  children  in  the  communion  of  the 
church  of  Ireland,  as  by  law  established ;  an  act  of  Parliament  was  passed  in  that 
kingdom,  2  Ann.  intitled.  An  act  to  prevent  the  further  growth  of  popery;  whereby 
it  was  enacted,  "  That  no  person  of  the  popish  religion,  shall  or  may  be  guardian 
unto,  or  have  the  tuition  or  custody  of  any  orphan,  child,  or  children,  under  the 
age  of  21  years;  but  that  the  same,  where  tlie  person  having,  or  intitled  to  the 
guardianship  of  such  orphan  child  or  children,  is  or  shall  be  a  papist,  shall  be 
disposed  of  by  the  high  Court  of  Chancery,  to  some  near  relation  of  such  orphan 
child  or  children,  being  a  protestant,  and  conforming  himself  to  the  church  of 
Ireland,  as  by  law  established,  to  whom  the  estate  cannot  descend,  in  case  there 
shall  be  any  such  protestant  rdation,  fit  to  have  the  education  of  such  child ;  othw- 
wise  to  some  other  protestant',  conforming  himself  as  aforesaid,  who  is  thereby 
required  to  use  his  utmost  care  to  educate  and  bring  up  such  child  or  minor 
in  the  protestant  religion,  until  the  age  of  21  years." 

Anthony  Preston  Esq.  commonly  called  Lord  Gormanstown,  died  a  papist,  in 
September  1716,  leaving  the  appellant  Mary  Preston,  commonly  called  Lady  Gor- 
manstown, his  widow  and  relict,  and  the  appellant  Jenico  Preston,  commonly  called 
Lord  Gormanstown,  an  infant  of  the  age  of  nine  years,  his  son  and  heir,  together 
with  several  daughters ;  and  dying  .possessed  of  a  considerable  real  estate,  subject 
to  a  jointure  of  £500  per  ann.  payable  to  the  appellant  Mary,  and  some  other 
demands;  and  the  said  appellant  Mary  professing  likewise  thie  popish  religion, 
Nicholas  Barnwell  Esq.  who  [299]  was  the  next  protestant  relation  of  the  infant, 
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in  the  month  of  February  following,  preferred  hia  petition  to  the  Lord  Chancellor 
of  Ireland,  stating  the  above  facts ;  and  that  the  appellant  Mary,  and  one  Nicholas 
Preston,  who  was  also  of  the  popish  religion,  had  possessed  themsdyes  of  the  man- 
sion house  of  Gormanstown,  and  other  the  estate  of  the  said  Anthony  Preston, 
deceased,  and  also  of  the  person  of  the  said  Jenico  Preston,  and  either  concealed 
him,  or  had  conveyed  him  away,  with  intent  to  educate  him  in  the  popish  religion ; 
and  therefore  prayed,  Ihat  his  Lordship  would  appoint  the  respondent  Henry,  Lord 
Ferrard,  guardian  to  the  said  Jenico  Preston,  and  that  the  appellant  Mary  and 
the  said  Nicholas  Preston  might  deliver  up  the  said  minor  by  a  short  day. — Where- 
upon, and  on  producing  an  affidavit  of  the  truth  of  these  facts,  the  Lord  Chancellor, 
on  the  5th  of  February  1716,  ordered,  that  the  appellant  Mary  and  the  said  Nicholas 
Preston  should  produce  the  said  minor,  Jenico  Preston,  to  the  Court,  in  six  days 
after  service  of  the  said  order ;  or,  in  default  thereof,  shew  cause  in  that  time  why 
they  would  not  produce  him. 

On  the  9th  of  the  same  month,  Nicholas  Preston  was  personally  served  with  a 
writ  of  execution  of  this  order,  at  the  house  of  Gormanstown,  where  he  and  the  ap- 
pellant Mary  usually  resided ;  and  it  then  appeared,  that  she  had  quitted  the  house, 
and  was  withdrawn  into  England,  and  had  taken  the  minor  with  her,  bo  that  she 
could  not  be  personally  served  with  the  order. 

And  therefore,  upon  the  petition  of  Mr.  Barnw^,  the  Lord  Chancellor,  on  the 
19th  of  February  1716,  ordered,  that  the  respondent  should  be  assigned  guardian 
to  the  said  Jenico  Preston;  he  entering  into  a  recognizance,  of  such  penalty  as 
should  be  approved  by  a  Master,  to  be  accountable  for  the  profits  of  the  said  minor's 
estate  and  fortune  yearly.  And  accordingly  the  respondent  did,  the  next  day, 
enter  into  a  recognizance  for  that  purpose. 

And  upon  motion  of  the  said  Nicholas  Barnwell's  counsel,  the  Lord  Chancellor 
did,  on  the  said  19th  of  February  1716,  order,  that  service  of  the  said  other  order 
at  the  appellant  Mary's  dwelling-house,  and  on  Mr.  Geering  (one  of  the  six  clerks, 
and  who  had  entered  a  caveat  on  her  behalf,  against  any  order  passing  for  the 
guardianship  without  notice  to  him)  should  be  deemed  good  service  on  the  said 
appellant  Mary;  and  tiiat  the  said  Jenico  Preston  should  be  delivered  to  Lord 
F«rrard,  in  a  week  after  the  service  of  this  order. 

The  said  Mr.  Geering,  and  likewise  one  of  the  appdlants  daughters  at  the  said 
dwelling-house,  being  duly  served  with  both  the  said  orders ;  and  the  appellant  not 
producing  or  delivering  up  the  said  Jenico  Preston,  nor  shewing  any  cause  pur- 
suant to  the  said  first  order;  the  respondent  petitioned  the  Lord  Chancellor,  for 
leave  to  issue  process  to  a  sequestration  against  the  appellant  Mary,  in  order  to 
enforce  the  performing  of  the  said  orders;  and  thereupon  his  Lordship,  on  the 
12th  of  April  1717,  ordered,  that  process  should  issue,  unless  peremptorily,  on  the 
first  seal  day  before  the  then  next  Easter  term,  on  service  of  that  order  at  the  [300] 
appellant  Mary's  house,  and  on  the  said  Mr.  Geering,  good  cause  should  be  shewn 
to  the  contrary. 

This  last  order  being  duly  served,  and  no  cause  shewn,  nor  any  regard  paid  to 
it  by  the  appellant  Mary,  process  of  contempt  did  accordingly  issue  against  the 
said'  appellant;  and  on  the  22d  of  July  1717,  the  Lord  Chancellor  ordered,  that  a 
Serjeant  at  Arms  should  be  awarded  against  her. 

But  on  the  13th  of  September  following,  a  petition  was  preferred  to  the  Lord 
Chancellor,  in  the  name  of  the  Earl  of  Barrymore,  praying,  that  the  said  order 
appointing  the  respondent  guardian  to  Uie  said  Jenico  Preston,  might  be  set  aside; 
and  that  he  the  said  Earl  might  be  appointed  guardian :  the  matter  of  which  petition 
being,  on  the  20th  of  September  1717,  debated  by  counsel  on  both  sides,  his  Lordship, 
upon  due  consideration  thereof,  and  of  several  affidavits  then  produced  on  the 
behalf  of  the  said  Earl  of  Barrymore,  ordered,  that  the  said  order  whereby  the 
respondent  was  appointed  guardian  to  the  said  minor,  should  be  affirmed. 

The  appellant  Mary  Preston,  on  the  9th  of  November  1717,  moved  the  Court  on 
several  affidavits,  to  set  aside  the  process  issued  against  her ;  and  upon  debate  of 
the  matter  by  counsel  on  both  sides,  the  Lord  Chancellor  declared,  that  he  saw  no 
reason  to  set  aside  the  said  process ;  but  in  r^ard  Mr.  Powell,  the  appellant's  then 
clerk  in  Court,  prayed  a  month's  time  to  produce  the  minor,  his  Lordship  ordered, 
that  the  said  appellant  should  have  a  month's  further  time  to  produce  the  said 
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minor;  and  that  the  respondent  should  stop  issuing  further  procees  in  the  mean 
time. 

On  the  5th  of  December  following  the  respondent's  counsel  informed  the  Court, 
that  the  time  given  the  appellant  Mary  to  produce  the  minor,  expired  in  vacation ; 
and  in  case  she  should  not  do  it,  then  the  respondent's  clerk  could  not  issue  a 
sequestration ;  and  therefore  prayed,  that  the  said  order  might,  in  that  respect,  be 
amended :  and  the  Lord  Chancellor  then  declaring,  that  it  was  his  intention  at,  the 
time  of  making  the  said  order,  that  in  case  the  appellant  Mary  should  not  deliver 
up  the  minor  at  the  expiration  of  the  said  month,  the  respondent  might  sue  out  a 
sequestration ;  did  order,  that  in  case  the  appellant  Mary  did  not  deliver  up  the 
(■aid  minor  by  the  time  limited  in  the  said  order,  a  sequestration  should  be  awarded 
against  hfflr. 

The  appdlant  Colclough  likewise  petitioned  to  be  admitted  guardian  to  the 
minor;  but  no  sufficient  reason  appearing,  to  induce  the  Lord  Chancellor  to  grant 
the  same,  his  Lordship  did  not  appoint  him  guardian. 

From  all  these  orders  the  appellants  appealed;  insisting  (P.  Yorke,  C.  Talbot), 
that  by  the  express  direction  of  the  said  act  of  Parliament,  the  tuition  and  custody 
of  the  infant's  person  and  estate,  ought  to  have  been  disposed  of  to  some  near  pro- 
teetant  relation ;  and  not  to  have  been  granted  to  the  respondent,  who  was  a 
stranger  in  Uood,  and  no  way  related  to  the  infant.  That  the  appellant  Colclough 
was  a  [301]  proteetant,  conforming  himself  to  the  church  of  Ireland,  as  fa;y  law 
established,  nearly  related  in  blood  to  the  infant,  and  one  to  whom  his  estate  could 
not  descend ;  and  therefore  ought  to  have  been  appointed  his  guardian,  being  in 
every  respect  qualified  for  such  a  trusts  That  as  none  of  the  said  orders  were  duly 
served  on  the  appellant  Mary,  there  was  no  just  ground  to  issue  any  process  of  con- 
tempt, or  to  award  a  sequestration  against  her ;  and  therefore,  as  the  said  several 
orders  were  erroneous,  it  was  hoped  they  would  be  reversed,  and  that  the  process  of 
contempt  grounded  thereon,  would  be  discharged. 

On  the  other  side,  it  was  argued  (T.  Lutwyche,  S.  Mead)  to  be  the  intent  of  the 
legislature  by  the  said  act  of  Parliament,  to  give  the  Lord  Chancellor  of  Ireland  a 
discretionary  power,  either  to  appoint  a  rdation  or  other  person  guardian,  as  he 
might  judge  would  best  execute  the  office,  and  was  the  most  likdy  person  to  educate 
the  infant  in  the  protestant  religion ;  for  otherwise,  the  true  intent  of  the  act  would 
easily  be  evaded.  That  the  respondent  was  appointed  guardian  at  the  request  of 
Mr.  Barnwdl,  who  appeared  to  be  the  nearest  protestant  relation  to  the  infant; 
and  before  any  other  relation  had  applied  to  be  appointed  guardian : — ^that  he  had 
given  security  to  the  Court  to  be  answerable  for  the  infant's  estate,  and  was  a  known 
protestant,  well  affected  to  the  present  happy  constitution,  and  had  a  good  real 
estate;  and  therefore  it  was  hoped  the  app^  would  be  dismissed  with  costs. 

Accordingly,  after  hearing  counsel  on  tliis  appeal,  it  was  okdirxd  and  AmrnoiD, 
that  the  same  should  be  dismissed ;  and  the  several  orders  therein  complained  of, 
affirmed :  and  it  was  further  ordered,  that  the  appellant  Mary  Preston  should  pay 
the  respondent  £iO  for  his  costs  in  respect  of  the  said  appeal.  (Jour.  vol.  21. 
p.  337.) 


[302]     Case  2. — Lady  Teynham, — Appellant ;  Dacre  Barrbtt  Lennabd, — 
BespondetU  [16th  April  1724]. 

[Mew's  Dig.  vii.  1491.  See  Guardianship  of  Infants  Act,  1886  (49  and  50  Vict  c. 
27),  Custody  of  Children  Act,  1891  (54  and  55  Vict.  c.  3),  and  In  re  EecUtiatti- 
cal  Committionerg  &  Marquit  of  Salisbury,  1876,  2  Ch.  D.  41 :  In  re  Moore, 
11  Ir.  C.  L.,  N.S.] 

[A  declaration  of  a  father  upon  his  death-bed,  that  h*  expected  A.  hu  father 
wotUd  take  care  to  tee  hit  children  educated  in  the  Fiotettant  religion;  is  a 
sufficient  appointment  to  make  the  grandfather  guardian  of  the  infant.] 

**  Orders  of  the  Lord  Chancellor  rbvbrsbd,  which  had  been  made  for 
delivering  the  infant  to  two  persons  named  by  the  grandfathiar,  under  an 
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aUegation  of  his  (the  graadfather's)  ill  state  of  health.  The  judgment  of  the 
House  of  Lords  was,  That  the  Grandfather  should  take  the  guardianship 
upon  himself  in  person,  for  that  he  could  not  assign  bis  power  to  another; 
the  appointment  of  a  guardian  being  a  bare  power  and  trutt,  and  not  assign- 
able; as  was  resolved  in  Bedell  v.  Conttable,  Vaugh.  177 ;  in  which  case,  and 
in  Lord  Shaftesbury's  (2  P.  Wms.  102.  Gilb.  172  ),  the  nature  of  guardian- 
ship bj  statute  (12  C.  2.  c.  2i,)  is  particularly  discussed.  See  2  £q.  Ca.  Ab. 
486.  c.  16.  in  n. ;  where  it  is  said  that,  in  the  Duke  of  Beaufort's  case,  his 
father  having  appointed  the  Duke  of  Ormond  guardian,  but  he  being  at- 
tainted of  high  treason,  and  so  incapable,  another  guardian  was  appointed 
hy  act  of  Parliament,  it  being  not  to  be  done  by  any  other  power.  See  also 
Foster  v.  Denny,  2  Ch.  Ca.  237.  1  Eq.  Ca.  Ab.  260.  pi.  3.  that  a  guardian 
appointed  under  the  statute  cannot  be  removed.  See  further  the  succeeding 
case ;  and  1  Eq.  Ca.  Ab.  title  Guardian ;  and  Spencer  v.  Chesterfield,  Ambl. 
146.*» 

9  Mod.  40.     Viner,  vol.  14.  p.  172.  note  to  ca.  1.     2  Eq.   Ca.  Ab.  486.  ca.  16. 
Reported  in  all  these  books  by  the  name  of  Reynolds  and  Lady  Tenham. 

Richard  Barrett  Esq.  being  seised  of  an  estate  of  upwards  of  £3000  per  ann. 
in  England  and  Ireland ;  upon  the  marriage  of  his  son,  the  respondent,  with  the  lady 
Jane,  daughter  of  the  Earl  of  Donnegall,  by  indentures  of  bargain  and  sale  and 
release,  dated  the  15th  and  16th  of  April  1681,  settled  the  said  estates  upon  his  said 
Bon,  the  respondent,  for  life,  without  impeachment  of  waste;  remainder  to  the 
first  and  other  sons  of  that  marriage;  with  divers  remainders  over. 

The  respondent  had  issue  by  Lady  Jane,  Richard,  his  only  son,  who,  without 
his  father's  consent,  intermarried  with  the  appellant,  a  Roman  Catholic. 

The  said  Richard  Barrett  the  son  died  soon  after  his  a''arTiage,  leaving  the 
appellant  ensient;  who,  on  the  20th  of  April  1717,  was  driivered  of  a  son  named 
Thomas  Lennard  Barrett;  and  who,  by  virtue  of  the  said  settlement,  would  be  en- 
titled to  the  said  estate  in  possession,  after  the  decease  of  the  respondent  the  tenant 
for  life. 

The  said  Richard  Barrett  the  respondent's  son,  being  sensible  of  the  prejudice 
it  might  be,  not  only  to  his  child  and  family,  but  also  to  the  Protestant  interest, 
especially  in  Ireland,  should  such  child  be  brought  up  a  Roman  Catholic,  did,  in 
his  last  sickness  and  not  long  before  his  death,  direct^  that  the  respondent  should 
have  the  care  and  tuition  of  such  child  when  bom;  alleging,  that  the  appellant  had 
always  promised  it  should  be  bred  up  a  Proteetant:  and  this  direction  was  then 
reduced  into  writing,  by  way  of  memorandum  or  instructions  for;  a  will;  but 
before  the  same  could  be  prepared  in  form,  the  said  Richard  Barrett  died. 

[303]  The  infant  being  near  seven  years  of  age,  the  respondent,  pursuant  to  the 
request  and  direction  of  his  said  son,  did  on  the  13th  of  December  1723,  petition  the 
Lord  Chancellor  Macclesfield,  for  the  removal  of  his  said  grandson  from  his  mother 
the  appellant ;  and  in  regard  that  the  respondent's  ill  state  of  health  was  such  as 
would  not  permit  him  to  attend  the  education  of  the  child  himself,  he  did  therefore 
recommend  the  care  of  him  to  Mr.  Baynee  and  Mr.  Milner,  two  of  his  intimate 
acquaintance,  and  oSered  to  make  a  proper  allowance  for  his  maintenanc& 

Upon  hearing  this  petition,  on  the  21st  of  the  same  month,  the  Lord  Chancellor 
was  pleased  to  order,  that  it  should  be  referred  to  one  of  the  Masters  of  the 
Courty  to  examine  if  the  appelant  had  any  reasonable  objections  against  the  said 
Mr.  Baynee  and  Mr.  Milner;  and  if  none  should  appear,  that  then,  inasmuch  as  the 
said  infant's  father  had  directed  that  the  respondent  should  have  the  care  of  him, 
and  the  respondent  had  recommended  the  said  Mr.  Baynes  and  Mr.  Milner,  they 
should  therefore  have  the  guardianship  of  tiie  said  infant:  and  his  Lordship  did 
likewise  further  order,  that  the  said  Master  should  examine  what  the  respondent  was 
willing  to  allow  yearly  for  tl^e  infant's  maintenance;  and  whether  the  same  would 
besufScient,  considering  his  quality,  and  the  estate  he  would  be  entitled  to. 

The  Master  by  his  report,  dated  the  7th  of  February  1723,  certified,  that  no 
objections  had  been  made  against  Mr.  Baynes  and  Mr.  Milner's  having  the  custody 
of  the  infant;  and  that,  as  he  could  find,  the  infant  had  no  other  estate  than  what 
he  was  otititled  to  under  tibe  said  settlement :  that  the  respondent  had  offered  to 
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allow  ;£200  per  ann.  for  the  infant's  maintenance;  and  that  the  same  was  a 
sufficient  maintenance  for  him. 

On  the  6th  of  March  following,  the  respondent  again  applied  to  the  Lord  Chan- 
cellor, for  the  removal  of  the  infant  from  the  appellant,  and  committing  him  to  the 
care  of  Mr.  Baynes  and  Mr.  Milner :  and  the  appellant  having  also  petitioned,  that 
the  order  of  the  2lBt  of  December  1723  might  be  discharged,  and  that  she  might 
have  the  guardianship  of  her  son  under  such  restrictions  as  the  Lord  Chancellor 
should  see  proper:  both  these  petitions  were  heard  on  the  18th  of  March  1723, 
when  the  Lord  Chancellor  ordered,  that  the  infant  should  be  forthwith  delivered 
to  Mr.  Milner  and  Mr.  Baynes,  by  his  said  mother  the  appellant ;  that  the  Master's 
report  of  the  7th  of  February  then  last,  should  be  absolutely  confirmed ;  and  that 
£200  per  ann.  should  be  paid  by  the  respondent  to  thie  said  Mr.  Baynes  and  Mr. 
Milner  for  the  infant's  maintenance. 

From  these  orders  of  the  21st  of  December  and  the  18th  of  March  1723,  Lady 
Teynham  appealed;  insisting  (J.  Darnall,  J.  Hungerford),  that  thereby  her  child, 
of  but  six  years  and  eleven  months  old,  was  taken  from  her,  to  the  endangering  of 
his  life  or  healtii,  as  appeared  by  the  affidavits  of  persons  acquainted  with  him; 
and  was  to  be  put  under  [304]  the  care  of  two  gentlemen  no  way  acquainted  with, 
or  of  kin  to  him  or  his  family,  and  who  were  made  guardians  upon  pretence  only 
that  they  were  appointed  for  that  purpose  by  the  respondent,  who  it  was  conceived 
had  no  right  to  be  the  guardian  himself,  and  consequently  no  right  to  appoint  any ; 
and  the  rather,  for  that  the  remainder  in  fee  of  the  said  estate  bdonged  to  the 
respondent,  if  the  appellant's  son  should  die  without  issue.  That  there  seemed 
to  be  the  less  reason  for  this  proceeding,  because  by  the  appellant's  care  the  infant 
had  been  hitherto  brought  up  a  Protestant;  that  she  ofPered  the  utmost  caution 
or  security  to  continue  so  to  do,  and  it  was  to  her  care  and  tenderness  that  the 
infant  owed  what  share  of  health  he  now  enjoyed.  That  as  to  the  recommendation 
of  the  appellant's  late  husband  touching  the  care  and  tuition  of  the  infant,  and 
which  the  respondent  had  so  strongly  insisted  on  in  the  Court  of  Chancery,  it  was 
proved  only  by  the  affidavit  of  Mr.  Milner  himself,  and  was  what  the  appelant  never 
heard  of  before,  nor  had  any  reason  to  believe;  for  her  husband  had  been  so 
severely  used  liy  the  respondent  his  father,  that  it  did  not  seem  probable  he  would 
trust  him  with  the  care  of  his  child ;  but  if  that  transaction  was  true,  yet  it  would 
not  amount  to  a  devise  or  disposition  of  the  guardianship  of  the  infant.  It  was 
admitted,  that  the  appellant  did  promise  her  husband  before  his  death,  that  the 
child  she  was  then  ensient  with  should  be  educated  a  Protestant,  and  accordingly 
she  caused  him  to  be  christened  by  a  minister  of  the  church  of  England,  and  had 
Protestant  godfathers  for  him,  of  which  the  Right  Honourable -the  Earl  of  Litc^ifidd 
was  one;  she  also  had  him  taught  the  Protestant  catechism,  and  instructed  him  in 
Protestant  books  and  in  the  Protestant  religion  so  far  as  his  years  and  capacity 
would  admit,  and  had  always  sent  him  to  Protestant  churches,  but  never  to  mass. 
That  the  appellant  had  no  jointure  or  dower,  nor  had  her  son  any  maintenance  out 
of  the  estate,  or  from  the  respondent;  but  the  appellant  had  solely  maintained 
and  educated  him  ever  since  he  was  bom,  out  of  her  own  fortune;  and  had  also 
thereout,  in  honour  of  her  husband's  memory,  voluntarily  paid  about  £1000  for  his 
debts,  of  which  the  respondent  refused  to  pay  any  part,  though  he  had  never 
allowed  her  husband,  to  the  time  of  his  death,  more  than  £40  a  year  for  his  main- 
tenance, nor  had  ever  shewn  the  least  regard  for  his  grandson,  nor  so  much  as 
seen  him.  The  appellant  therefore  prayed,  that  the  said  orders  might  be  reversed, 
and  that  her  said  son  might  be  continued  under  her  care,  at  least  for  two  or  three 
years,  she  offering  to  give  good  security  for  his  being  educated  in  the  Protestant 
rdigion,  and  also  at  her  own  expence  to  maintain  him  and  such  Protestant  tutors 
and  servants  as  might  be  thought  necessary  for  him ;  or  in  case  her  said  son  should 
be  removed  from  her,  then  she  humbly  prayed  that  he  might  be  put  under  the  care 
of  the  Right  Honourable  Charles  Duke  of  Grafton  and  the  said  Earl  of  LiteltGeld, 
they  being  boUi  of  equal  d^ree  of  kindred  to  her  and  her  said  son. 

[306]  To  this  it  was  answered  (P.  Torke,  C.  Wearg)  on  the  part  of  the  re- 
spondent, that  the  appellant  neither  had,  or  pretended  to  have,  any  testamentary 
right  to  the  guardianship  of  the  infant^  or  that  he  would  be  entitled  to  any  estate 
from  her,  nor  did  she  deny  her  being  a  Roman  Catholic ;  by  reason  whereof  she 
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would,  if  convicted,  be  absolutely  disabled  from  having  the  custody  of  any  child; 
and  consequently  wa«  in  the  highest  degree  improper  to  have  the  education  of  a 
youth,  who  was  not  only  entitled  to  so  good  an  estate,  but  wt>uld  in  aU  probability 
be  a  peer  of  the  realm.  That  the  child  being  now  near  seven  years  old,  was  of 
an  age  most  liable  to  receive  such  impressions  of  erroneous  principles  as  might  be 
very  difficult,  if  not  impossible  to  remove.  That  the  appellant's  design  was  obvious, 
for  though  she  recommended  the  Earl  of  Litchfield  for  the  guardianship  of  her  son 
if  it  was  not  granted  to  herself,  yet  she  desired  that  the  child  might  be  continued 
with  her  till  he  was  more  established  in  his  health;  but  how  long  that  pretence 
might  continue,  or  what  might  be  the  consequence  of  it,  would  be  difficult  to 
determine.  That  supposing  the  appellant  should  religiously  observe  her  promise 
in  educating  her  son  a  Protestant,  yet  she  would  not  be  able  to  prevent  her  atten- 
dants, or  others  of  the  Romish  persuasion,  from  having  access  to  him,  and  instilling 
the  principles  of  that  religion  into  him,  notwithstanding  his  having  had  Protestant 
godfathers,  and  was  never  sent  to  mass.  That  the  respondent's  son  marrying  the 
appellant  without  his  consent,  and  dying  before  the  misunderstanding  thereby 
occasioned  was  removed,  was  the  reason  why  no  settlement  was  made  on  that 
marriage:  but  on  the  other  hand,  the  appellant's  fortune,  consisting  in  land  only, 
remained  entire  to  her  at  the  death  of  her  husband :  and  it  was  believed  that  by 
hia  personal  estate,  which  the  appellant  possessed  herself  of,  she  had  more  than  suffi- 
cient to  pay  his  debts.  That  the  respondent  had  always  a  very  great  concern  for  his 
said  grandson,  which  was  apparent  from  his  having  preserved  for  him,  upon  the 
estate  which  he  would  be  entitled  to  in  Essex,  timber  to  the  value  of  £10,000  and 
upwards,  which  bad  been  some  time  of  full  growth,  and  might  have  been  felled  by 
the  respondent,  for  ihe  purpose  of  increasing  his  daughters  fortunes.  That  as 
to  the  persons  recommended  by  the  respondent  to  have  the  guardianship  of  his 
grandson,  though  they  were  not  of  kin  to  the  respondent,  yet  were  his  intimate 
acquaintance,  and  gentlemen  of  such  known  integrity,  that  the  appellant's  own 
solicitor  gave  the  unexceptionableness  of  their  characters  as  a  reason  why  he  did  not 
attend  the  Master  upon  the  reference.  That  all  these  matters  had  been  fully 
heard  and  determined  by  the  Lord  Chancellor,  who  was  entrusted  with  the  exercise 
of  that  part  of  the  prerogative  of  the  Crown,  which  concerned  the  guardianship 
of  the  persons  and  estates  of  infants,  and  to  whom,  by  the  law  of  the  land,  it  be- 
longed to  appoint  guardians :  and  therefore  it  was  hoped  that  the  appeal  would  be 
dismissed,  and  that  the  respondent  should  be  at  liberty  to  carry  the  said  orders 
into  execution. 

[306]  But  after  hearing  counsel  on  this  appeal,  it  was  orderbd  and  adjcdoid, 
that  the  orders  therein  complained  of  should  be  reversed:  ajid  it  was  further 
OBDiBBD,  that  the  respondent,  the  grandfather  of  the  infant,  should  have  the 
guardianship  of  him;  and  that  the  person  of  the  said  infant  should  be  forthwiU^i 
delivered  by  the  appellant  to  the  respondent,  or  such  person  as  he  should  appoint 
to  receive  him;  and  that  the  Court  of  Chancery  should  give  proper  directions  in 
pursuance  of  this  order.     (Jour.  vtrf.  22.  p.  321.) 


Case  3. — Eobbbt  Dillon  and  another, — Appellants ;  Lady  Mount-Cashell 
and  others, — Respondents  [20th  February  1727]. 

[Mew's  Dig.  vi.  1698;  vii.  1494,  1496.  See  Guardianship  of  Infants  Act,  1886  (49 
and  50  "Vict  c.  27)  s.  6,  and  Custody  of  Children  Act,  1891  (54  and  55  Vict.  c. 
3.] 

[Where  the  father  of  an  Infant  devises  the  guardianship  to  the  mother,  the 
Court  of  Chancery  has  no  power  to  controul  this  will,  unless  upon  complaint 
and  proof  made  of  misbehaviour  in  the  mother.] 

**  The  following  is  a  fuller  and  more  accurate  state  of  the  case,  as  far  as 
relates  to  the  question  of  guardianship ;  as  to  thb  other  part  of  it,  see  the 
[argument  and  the  judgment,  4  Bro.  P.C.  311,  312]. 

A.  devised  his  real  estate  to  his  three  daughters  and  their  heirs ;  and  after- 
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vards,  b^  a  codicil,  he  devised  it  over  to  his  wife,  in  case  his  three  children 
should  die  without  issue  of  their  bodies;  and  made  his  wife  guardian  to  his 
children,  and  died.  The  wife  was  very  young,  and  in  sir  months  after  A.'b 
deatii  married  again.  The  Lord  Chancellor  of  Ireland  decreed,  that  the 
children  should  be  removed  from  the  mother  their  guardian,  and  that  the 
Court  would  appoint  some  proper  person  amongst  their  relations  to  receive 
them ;  but  that  the  mother  should  be  at  liberty  to  see  them  aa  often  as  she 
would :  but  as  to  the  guardianship  of  the  lands,  there  was  no  decree  made, 
but  there  was  another  bill  depending  as  to  that  point.  But  the  decrbe  of 
the  Lord  Chancellor  was  reviir!4Ed  in  the  House  of  Lords,  and  the  mother 
confirmed  in  the  guardianship. 

See  the  note  at  the  head  of  preceding  Case  2.** 
**  2  Eq.  Ab.  487.  c.  18.**     9  Mod.  105.  by  the  name  of  Morgan  v.  Dillon. 

Sir  Arthur  Shaen  Bart,  being  seised  in  fee  of  a  real  estate  of  the  yearly  value 
of  .£1300  and  possessed  of  a  personal  estate  to  the  amount  of  £16,000  or  £17,000 
did  in  the  year  1717,  being  then  advanced  in  years,  intermarry  with  the  appellant 
the  Lady  Shaen,  then  Susannah  Magan,  the  respondent  Morgan  Magan's  eldest 
daughter,  with  whom  Sir  Arthur  had  £4000  portion. 

By  articles  previous  to  the  marriage,  dated  the  23d  of  December  1717,  Sir  Arthur 
Shaen  agreed  that  the  appellant  the  Lady  Shaen  should  have  £500  per  ann.  jointure 
issuing  out  of  his  real  estate,  in  case  she  survived  him.;  and  that  his  real  estate, 
chargeable  with  such  jointure,  should  be  settled  to  the  use  of  himself  for  life, 
remainder  to  his  first  and  every  other  son  to  be  begotten  on  the  body  of  the  appel- 
lant, in  tail  male  successively,  according  to  the  usual  form  of  family  settlements 

The  appellant  Lady  Shaen  behaved  herself  with  great  tenderness  and  affection 
towards  her  husband,  and  by  him  had  issue  three  daughters,  namely,  the  respon- 
dents Frances,  Elizabeth,  and  Susannah  Shaen. 

[307]  By  an  act  of  Parliament  passed  in  Ireland,  14  &,  15  Car.  II.  intituled, 
An  act  for  taking  away  the  Cottrt  of  Wards  and  Liveries,  and  tenures  in  capite, 
and  by  knight's  service,  to  the  same  effect  with  an  act  passed  in  England,  12  Car. 
II  Sir  Arthur  was  enabled  to  dispose  of  the  guardianship  of  his  children  by  his  will. 

Accordingly,  on  the  26th  of  September  1724,  Sir  Arthur  made  his  will,  and 
thereof  appointed  his  Lady  sole  executrix ;  and  devised  to  her,  by  the  name  of  his 
dearly  beloved  wife  Susannah  Lady  Shaen,  one  third  part  of  his  personal  estate,  and 
£100  per  ann.  in  addition  to  her  jointure  provided  for  her  by  her  marriage  articles ; 
and  thereby  left  it  at  her  election  to  pay  all  his  debts  and  legacies  out  of  his  real 
or  personal  estate ;  and  devised,  that  in  case  he  should  have  no  son,  his  real  estate 
should  be  equally  divided  between  his  three  daughters,  Frances,  Elizabeth,  aad 
Susannah,  and  their  heirs;  and  appointed  £100  per  ann.  maintenance  for  each 
of  them  until  their  respective  marriages  or  ages  of  21,  and  appointed  his  Ladj 
their  guardian. 

Sir  Arthur  Shaen,  on  the  24th  of  June  1725,  made  and  executed  a  codicil  to 
his  will,  and  thereby  devised,  that  in  case  his  three  daughters  should  die  without 
issue,  the  appellant  his  Lady  should  have  all  his  real  and  personal  estate  in  the 
kingdoms  of  England  and  Irdand,  to  her  and  her  heirs  for  ever ;  and  soon  after  died. 

After  the  death  of  Sir  Arthur,  the  appellant  Lady  Shaen  with  her  children 
lived  for  some  time  with  the  respondent  Morgan  Magan  her  father ;  but  she  having 
afterwards  intermarried  with  the  appellant  Robert  Dillon,  her  father  waa  pleased 
to  express  so  much  dislike  thereat,  that  the  appellants  were  forced  to  remove 
from  his  house,  and  to  leave  the  three  children  with  him ;  and  he  also  detained 
all  the  plate  which  belonged  to  Sir  Arthur  Shaen  in  his  life-time. 

Mr.  Magan,  with  a  view  to  have  the  management  of  the  children  and  their 
estate  and  fortune,  did,  on  the  7th  of  March  1726,  petition  the  Lord  Chancellor 
of  Ireland,  praying  his  Lordship  to  order,  that  he  the  said  Morgan  Magan,  or  such 
other  person  as  his  Lordship  should  think  proper,  might  be  assigned  guardian  to 
the  minors,  and  have  the  care  and  tuition  of  their  persons,  and  the  management 
of  their  estate  and  fortunes ;  and  that  the  care,  custody,  and  tuition  of  them  might 
be  committed  to  him,  or  such  person  as  his  Lordship  should  appoint,  upon  hi!« 
entering  into  a  recognizance  with  security,  aa  by  the  standing  order  of  the  Court 
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was  directed.  Whereupon  it  was  ordered,  That  tlie  appellant  Lady  Shaen  should 
shew  cause  the  first  seal  before  the  then  neit  Easter  Term,  wherefore  the  said  Morgan 
Magan  should  not  be  appointed  guardian  to  the  minorB,  as  desired;  and  that  in 
the  mean  time  the  said  minors  should  continue  under  his  custody  and  care. 

By  an  order  dated  the  12th  of  May  1726,  it  was  ordered,  That  the  order  of  the  7th 
of  March  should  be  discharged,  and  that  the  [308]  minors  should  remain  where 
they  then  were,  vii.  in  the  custody  of  the  said  Morgan  Magan,  until  the  further 
order  of  the  Court  to  the  contrary ;  with  liberty  for  the  Lady  Shaen  to  visit  tliem 
when  and  as  often  as  she  should  think  fit :  and  his  Lordship  was  pleased  to  direct, 
that  the  names  of  some  of  the  nearest  relations  of  the  said  minors,  to  whom  their 
estate  could  not  deecend,  and  who  were  of  distinction  and  fortune,  should  be  given 
to  his  Lordship  ;  and  that  he  would  then  appoint  some  person  to  take  care  of  their 
persons  and  education. 

And  by  another  order  of  the  27th  of  the  same  month  it  was  ordered,  that  the 
Right  Huiourable  Catherine  Yiscounteas  Dowager  Mount  Cashell  should  be  ap- 
pointed guardian  to  the  said  minors  Frances,  Elizabeth,  and  Susannah  Shaen,  to 
take  care  of  their  persons  and  education,  upon  her  giving  security  by  recognizance, 
such  as  one  of  the  Masters  of  the  Court  diould  approve  of,  conditioned  that  the  said 
minors,  or  any  of  them,  should  not  be  disposed  of  in  mMrriage  by  the  said  Lady 
Mount  Cashell,  or  that  she  should  not  be  privy  or  consenting  thereto,  without  the 
leave  of  the  Court;  and  the  appellant,  the  Lady  Shaen,  should  have  liberty  to 
visit  them  when  and  as  often  as  she  should  think  fit. 

Pending  the  proceedings  on  the  petition  for  the  guardianship  of  the  children, 
the  said  Morgan  Magan,  on  the  26tlt  of  March  1726,  procured  a  bill  to  be  filed  in 
the  Court  of  Chancery  in  Ireland  against  the  appdiants,  and  tlie  tenants  of  Sir 
Arthur  Shaen's  estate  and  others,  in  Vae  name  of  tJie  minors,  by  Thomas  Magan 
his  son,  their  proehein  amy,  charging  the  appellants  with  misapplication  of  Sir 
Arthur  Shaen's  estate,  and  praying  a  discovery  and  account  of  his  real  and  per- 
nnal  estate;  that  a  receiver  might  be  appointed  thereof;  and  that  the  personal 
estate  might  be  divided  according  to  Sir  Arthur's  will :  and  charging,  that  the  ap- 
pellants were  suing  at  law  for  the  plate  and  part  of  ihe  assets  of  Sir  Arthur,  which 
were  in  the  hands  of  the  said  Morgan  Magan :  an  injunction  was  prayed  to  stop 
such  proceedings  at  law,  and  any  other  suit  for  the  said  personal  estate.  And  on 
the  appellants  taking  out  a  dedimus  to  put  in  their  answer,  the  plaintiffs  obtained 
an  injunction,  as  of  course,  according  to  the  prayer  of  their  bill. 

The  appellants,  by  tJieir  answer,  set  forth  the  whole  personal  estate  come  to  their 
hands,  and  also  the  rents  of  the  real  estate,  with  the  tenants  names;  and  insisted 
that  th^  had  not,  since  the  death  of  Sir  Arthur,  received  so  much  of  the  rents  as 
answered  the  £600  per  ann.  due  to  the  appellants ;  they  also  fully  denied  any  mis- 
application of  Sir  Arthur  Shaen's  estate,  and  insisted,  that  the  appellant  Lady 
Shaen  being  sole  executrix  of  her  said  husband's  will,  and  having  thereby  power  to 
pay  his  debts  out  of  the  real  or  personal  estate  as  she  thought  fit,  and  being  like- 
wise testamentary  guardian  to  the  minors,  she  had  in  both  capacities  a  right  to  the 
receipt  of  the  rents  and  management  of  the  personal  estate  during  their  minorities. 

ITie  tenants  refusing  to  pay  their  rents  to  the  appellants,  although  they  had 
not  received  so  much  as  was  due  to  them  on  ac-[909]-count  of  Lady  Shaen's  £600 
per  ann. ;  on  affidavit  made  thereof,  it  was,  on  the  21st  of  July  1726,  ordered, 
that  the  appellants  should  be  at  liberty  to  distrain  for  the  rents  and  arrears  of 
rent  of  the  said  estate,  notwithstanding  the  injunction. 

Soon  afterwards  the  plaintiffs  preferred  a  petition,  setting  forth,  that  when  the 
motion  was  made  on  the  2lBt  of  July  1726,  his  Lordship,  as  they  apprehended,  de- 
clared, that  the  injunction  which  had  before  issued  in  the  cause,  was  only  an  injunc- 
tion to  stay  proceedings  at  law  as  to  the  plate  and  other  personal  assets,  and  that 
therefore  the  motion  was  needless ;  and  yet  that  an  order  was  made  upon  the  said 
motion,  that  the  appellants  should  be  at  liberty  to  distrain  for  the  rents  and  arrears 
of  remt  of  the  real  estate,  notwithstanding  the  injunction  ;  and  that  they  were  appre- 
hensive the  appdlants,  under  colour  of  that  order,  would  oblige  the  tenants  to  pay 
their  rents  and  arrears  to  them,  which  were,  as  they  alleged,  very  considerable,  and 
would  not,  as  litey  were  advised,  be  safe  in  the  appellant's  hands,  and  was  not  in- 
tended by  his  Lordship;  and  the  rather,  for  that  the  appellants  had  given  no 
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Becurily  to  be  accountable  for  the  same;  and  therefore  prayed,  that  the  order  of  the 
2  let  of  July  might  be  set  aside.  And  this  petition  being  heard  on  Hoa  28th  of  llie 
same  month,  the  said  order  of  the  21st  of  July  was  set  aside  accordingly;  though  the 
plaintifis  did  not  support  any  of  the  allegations  of  their  petition  by  affidavit  or 
otherwisa 

The  plaintiffs  having  afterwards  amended  their  bill,  by  praying  an  injunction 
against  the  appellants  suing  or  distraining  for  the  rents,  or  molesting  tiie  tenants; 
they  again  petitioned  the  Lord  Chajicellor,  setting  forth  their  having  so  amended 
their  bill,  and  that  the  appellants  had  not  put  in  their  answer  thereto,  and  were  dia- 
training  and  harassing  the  tenants  with  an  intent  to  receive  their  rents ;  and  there- 
fore prayed  an  injunction  to  prevent  the  appellants  receiving  aay  part  of  the  renU 
or  profits  of  the  said  estates,  and  distraining  or  molesting  the  tenants,  till  they  had 
answered  the  said  amended  bill,  and  his  Lordship's  further  order  to  the  contrary. 
Upon  the  hearing  of  which  petition  on  the  15th  of  Septen^ber  1726,  though  there 
were  no  affidavits  to  support  the  allegations  thereof,  it  was  ordered  that  such  injunc- 
tion should  issue,  unless  in  a  fortnight  after  service  of  that  order,  good  cause  should 
be  shewn  to  the  contrary ;  and  that  the  appellants  should  stop  receiving  any  part  of 
the  rents  or  profits  of  the  said  estate,  and  from  distraining  or  molesting  any  of  the 
tenants  thereof,  in  the  mean  time. 

The  appellants  put  in  a  full  answer  to  the  amended  bill,  and  on  the  6th  of 
October  1726,  came  to  shew  cause  against  the  injunction;  when  his  Lordship  was 
pleased  to  order,  that  the  said  order  of  the  15th  of  September  should  be  discharged, 
upon  l^e  appellants  giving  such  security  by  recognizance  as  one  of  the  Masters 
of  the  Court  should  approve  of,  conditioned  to  account  for  such  part  of  the 
rents  and  profits  of  the  minors  real  estate  as  should  come  to  their  hands :  and  it  was 
further  ordered,  that  such  [310]  security  should  be  given  by  tlie  first  seal  before  the 
then  next  term;  or  in  default  thereof,  that  an  injunction  diould  be  and  was 
thereby  awarded,  to  stop  all  proceedings  at  law  against  the  respondents  for  the 
plate  and  other  effects  in  the  bill  mentioned ;  and  to  stop  all  proceedings  at  law  by 
distress,  action  of  debt,  covenant,  or  otherwise,  for  recovery  of  the  rents  of  the 
minors  estate ;  the  same  to  continue  till  the  appellants  should  file  full  and  perfect 
answers  to  the  bill,  and  the  further  order  of  the  Court  to  the  contrary. 

On  the  9th  of  November  following,  the  plaintiffs  moved  the  Court,  that  in  regard 
the  appellants  had  given  no  security,  as  by  the  order  of  the  6th  of  October  1726  they 
were  directed  to  do,  that  the  said  order  might  be  made  absolute ;  which  was  ordwed, 
and  an  injunction  awarded  accordingly. 

These  proceedings  occasioned  two  separate  appeals  by  Lady  Shaen  and  her 
husband  Mr.  Dillon ;  one,  from  the  several  orders  made  relative  to  the  guardianship 
of  the  infants ;-  and  t^e  other,  from  the  orders  made  concerning  the  testator's  per- 
sonal estate. 

In  support  of  the  first  appeal  it  was  argued  (C.  Talbot,  T.  Lutwyche),  that  the 
appellant  Lady  Shaen  being  of  the  communion  of  the  church  of  England,  hkd  an  un- 
doubted right  to  the  guardianship  of  her  children  by  the  will  of  their  father ;  who 
by  virtue  and  in  pursuance  of  the  powers  given  him  by  the  statute,  had  regularly 
devised  the  sole  guardianship  of  his  children  to  his  lady,  their  motiier  and  natural 
guardian ;  and  this  will  the  Court  of  Chancery  had  no  power  to  controul,  especially 
as  there  was  not  the  least  ground  to  complain  of  any  misbehaviour  in  Lady  Shaen 
towards  her  children.  As  to  the  objection,  that  Lady  Shaen  had  by  the  will  a  re- 
mainder limited  to  her  of  her  children's  estate,  in  case  of  their  deatii  without  issue, 
and  that  therefore  she  was  not  a  proper  person  to  have  the  care  and  custody  of 
them ;  it  was  said,  that  this  objection  ought  to  have  had  no  weight  with  the  Court,  as  it 
had  none  with  Sir  Arthur  the  father  of  the  children.  The  right  to  the  guardianship 
vested  in  Lady  Shaen  by  Sir  Arthur's  will,  and  the  remainder  devised  to  her  by  the 
same  will  could  not  destroy  that  right;  besides,  this  objection  could  not  ordinarily 
prevail  in  any  case  against  the  parent  of  the  children.  But  Lady  Shaen's  second 
marriage  had  been  urged  as  an  objection,  because  it  might  lessen  her  affection  for 
the  children,  and  in  time  destroy  it;  tiiis  marriage  however  did  not  neceesarilT 
infer  a  prejudice  to  the  children,  nor  was  there  any  restraint  put  upon  Lady  Shaen 
in  that  respect  by  Sir  Arthur's  will,  or  any  limitation  of  her  right  of  guardianship. 
Her  marriage  therefore  with  Mr.  Dillon,  against  whom  there  was  no  real  objection 
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was  not  a  gufficient  reason  for  taking  away  from  her  the  guardianship  which  was 
vested  in  her  both  by  the  testator's  wiU  and  the  act  of  Parliament. 

Against  this  reasoning  it  was  urged  (P.  Yorke,  N.  Fazakerley),  that  Lady  Shaen 
had  entirely  quitted  and  relinquished  the  minors,  and,  by  her  marriage  with  the 
appellant  Dillon,  had  put  it  out  of  her  power  to  execute  the  trust  reposed 'in  her  by 
Sir  Arthur  Shaen.  That  Mr.  Dillon  [311]  had  greatly  misman^ed  his  own  for- 
tune, and  being  thereby  in  very  needy  circumstances,  was  a  very  improper  person 
to  be  trusted  with  the  persons  or  fortunes  of  the  minors.  Xhat  Lady  Shaen  having 
a  remainder  limited  to  her  of  the  minors  estate  upon  their  dying  without  issue,  was 
die  less  proper  to  be  their  guardian,  and  had  it  not  in  her  power,  were  she  ever  so 
well  inclined,  to  take  the  necessary  care  of  their  health,  maintenance,  and  education. 
And,  lastly,  that  it  might  be  of  tie  utmost  ill  consequence  to  the  minors  to  be  put 
into  the  hands  of  the  appellant  Dillon,  because  his  interest  was  apparently  incon- 
sistent viih  theirs. 

In  support  of  the  second  appeal  it  was  insisted  (C.  Talbot,  T.  Lutwyche),  that  Sir 
Arthur  Shaen,  having  by  his  will,  pursuant  to  the  power  given  to  parents  by  the 
statute  made  in  Ireland,  14  and  15  Car.  IL  appointed  the  appellant  Lady  Shaen 
guardian  to  the  minors ;  and  it  being  by  tJiat  act  expressly  provided,  that  the  person 
to  whom  the  custody  of  such  minors  should  be  devised,  should  and  might  receive  as 
well  the  rents  and  profits  of  the  minors  real  estate  as  the  personal  estate,  for  their 
use,  and  bring  such  actions  in  relation  thereto  as  by  law  a  guardian  in  socage  might 
do ;  the  appelant  Lady  Shaen  ought  not  to  be  restrained  from  exercising  the  power 
given  to  her  by  that  act ;  nor  could  she  be  divested  of  the  estate  during  the  minority 
of  the  children,  or  at  least  until  she  had  committed  some  act  in  breach  of  the  trusts 
reposed  in  her  by  Sir  Arthur  Shaen's  will,  and  which  was  not  attempted  to  be  made 
out;  nor  was  there  any  affidavit  to  prove  that  the  respondents  even  apprehended  the 
rents  and  profits  to  be  unsafe  in  the  appellants  hands.  And  as  neither  the  testator's 
will  or  the  act  of  Parliament  required  any  security,  the  Court  of  Chancery  ought 
not  to  have  directed  any  to  be  given.  That  the  appellant  Lady  Shaen  being  execu- 
trix of  Sir  Arthur's  wiU,  and  likewise  a  devisee  of  a  third  part  of  his  real  estate, 
and  having  authority  to  pay  his  debts  and  legacies  either  out  of  his  real  or  personal 
estate,  at  her  election  ;  she  ought  not  to  be  turned  out  of  the  receipt  of  either  of  them, 
or  restrained  from  the  recovery  thereof,  at  least  without  some  misbehaviour,  which 
was  not  so  much  as  pretended.  That  an  executrix  is  under  no  obligation  to  give 
any  security,  nor  is  it  usual  for  a  Court  of  Equity  to  compel  an  executrix,  who  is  in- 
trusted by  the  testator  with  his  personal  estate,  to  give  security;  or  at  least  not 
upon  a  bare  motion,  without  any  affidavit  of  insolvency  or  misconduct.  That  Lady 
Shaen  being  entitled  to  £600  per  ann.  as  her  jointure  out  of  the  real  estate,  and  to 
£300  per  ann.  thereout  for  the  maintenance  of  the  minors ;  she  ought  not  to  be  re- 
strained from  receiving  the  same,  or  from  taking  any  legal  course  for  the  recovery 
thereof.  And  therefore  it  was  hoped  that  the  said  several  restraining  orders  would 
be  reversed. 

On  the  other  side  it  was  contended  (P.  Yorke,  N.  Fazakerley),  that  two  thirds  of 
the  personal  estate  of  Sir  Arthur  Shaen  belonged  to  the  minors,  and  ought  to  be  laid 
out  on  good  security  for  their  benefit;  and  that  the  rents  and  profits  of  the  real 
estate,  subject  to  the  £600  a  year  payable  [312]  to  the  appellant  Lady  Shaen,  like- 
wise bdonged  to  them,  and  ought  to  be  received  and  secured  for  their  benefit.  That 
Mr.  Dillon  having  mismanaged  and  spent  his  own  fortune,  and  being  very  much  in 
debt,  ought  not  to  be  intrusted  with  the  receipt  or  management  of  the  minors  estate ; 
and  his  being  either  unable  or  unwilling  to  give  security  for  what  should  come  to 
his  hands  out  of  the  real  or  personal  estate,  plainly  shewed  that  he  was  not  a  fit 
person  to  be  trusted  therewith.  Besides,  the  appellants  were  in  contempt  for  want 
of  a  sufficient  answer,  and  the  injunction  was  only  to  continue  until  answer,  and 
further  order. 

Hfter  hearing  counsel  on  both  these  appeals,  which  came  on  together,  it  was 
OBDBRBD  and  ADJDDGHD,  that  the  several  orders  therein  respectively  complained  of 
should  be  reversed,  and  the  injunction  dissolved ;  and  that  the  custody  of  the  Lady 
Shaen's  children  should  be  forthwith  given  to  her  as  their  guardian ;  and  that  the 
Court  of  Chancery  in  Ireland  should,  out  of  the  money  appointed  for  the  mainten- 
ance of  the  children,  direct  the  Lady  Viscountess  Mount  Cashell  to  be  satisfied  for 
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the  time  the  children  were  in  her  cuBtody;  and  that  the  said  Court  of  Chancery 
should  appoint  a  receiver,  to  continue  till  the  hearing  of  the  cause  or  further  order 
of  the  Court,  to  collect  in  such  part  of  the  rents  and  profits  of  the  real  estate,  and 
also  the  personal  estate  of  the  testator  Sir  Arthur  Shaen,  as  had  not  been  received  by 
the  appellants  or  either  of  them ;  and  that  the  said  Court  should,  in  the  appoint- 
ment of  such  receiver,  prefer  the  nominee  of  the  appellants,  in  case  the  person  pro- 
posed by  them  should  be  fit ;  and  the  said  receiver  should  give  such  security  as  the 
Court  should  direct :  and  it  was  further  ordxrbd,  that  in  the  mean  time,  and  until 
the  hearing  of  the  cause,  the  said  Court  should  order  the  annuity  due  to  Lady  Shaen 
to  be  paid  to  the  appellants ;  and  also  order  payment  of  the  maintenance  due  by  the 
will  unto  the  children,  as  the  same  should  grow  due;  as  also  payment  of  the  testator's 
debts  and  legacies,  according  to  the  will ;  and  from  time  to  time  give  such  other 
orders  and  directions  relating  to  the  testator's  estate,  and  the  collecting  in  and 
securing  the  same,  as  should  be  just  and  necessary ;  and  that  at  the  hearing  of  the 
cause,  the  said  Court  should  order  and  appoint  what  should  appear  to  them  on  the 
whole  to  be  just  and  proper.     (Jour.  vol.  23.  p.  189.) 


[313]     Case  4. — John  Anstis, — Appellant ;  John  Gandy  and  others, — 
Respondents  [Slat  March  1735]. 

[Mew's  Dig.  vii.  1503.] 

[Where  a  Guardian  by  his  will  remits  to  his  ward  whatever  is  due  to  him  for  his 
maintenance,  it  will  include  all  demands  for  his  education.'] 

**  Guardians  ought  to  limit  the  expences  of  the  maintenance,  etc.  of 
infants,  within  the  bounds  of  the  annual  income  of  the  infants. 

DxOBBB  and  ordbr  of  the  Master  of  the  Rolls  affirued.  ** 

Grounds  and  Rudiments  of  Law  and  Equity,  p.  153.  ca.  II :  2  Eq.  Ab.  196. 

note  to  ca.  17. 

Mary  the  daughter  of  John  Anstis,  the  appellant's  father,  and  sister  of  the  half- 
blood  to  tlifi  appellant,  on  the  23d  of  September  1693,  intermarried  with  William 
Hooper,  who,  on  the  3d  of  December  1700,  died  intestate,  leaving  issue  by  her  the 
respondent  Frances,  and  Mary,  afterwards  wife  of  John  Swinnerton  Dyer,  and  his 
wife  enseint  with  a  posthumous  son;  who  was  born  on  the  16th  of  February  1770, 
and  named  William. 

Mary,  the  mother,  took  out  administration  to  her  husband,  and  possessed  \m 
real  and  personal  estate;  and  upon  her  husband's  death,  removed  to  the  appellaufs 
ftttlier's  house  in  Cornwall,  who  maintained  her  and  her  children  till  the  time  of  her 
death. 

On  the  3d  of  February  1707,  the  mother  died,  having  made  her  will,  and  thereby 
gave  the  respondent  Frances  and  her  sister  all  her  goods  and  chattds,  and  made 
them  executrixes;  and  during  their  minority,  appointed  her  brother-in-law  the 
Reverend  Mr.  John  Penneck,  William  Bond  Esq.  and  the  said  John  Anstis  her 
father  their  guardians  and  trustees. 

Mr.  Penneck  and  Mr.  Bond  declining  to  act  in  the  trust,  the  appellant's  father 
solely  acted  therein,  and  managed  the  personal  estate  given  to  the  respondent 
Frances  and  her  sister,  and  also  tJie  estates  of  his  grandson  William,  and  main- 
tained him  from  his  birth  till  his  death,  in  November  1712 ;  and  also  the  respondent 
Frances  and  her  sister,  until  June  1713;  when  they  were  sent  to  the  appellant  in 
London  for  their  better  education. 

Upon  the  death  of  William  the  son,  his  estate  came  to  the  respondent  Frances 
and  her  sister;  and  the  appellant's  father  managed  the  same,  as  well  as  the  estate 
which  before  belonged  to  the  respondent  and  her  sister,  until  his  own  death ;  which 
happened  in  January  1713,  having  first  made  his  will,  whereby  he  gave  to  the  re- 
spondent Frances  and  her  sister  £100  a-piece,  and  remitted  whatsoever  was  due  to 
him  for  their  maintenance  respectively,  and  what  he  had  laid  out  about  their 
brother's  funeral ;  and  made  the  appellant  his  executor. 
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The  appellant,  after  the  death  of  his  father,  at  the  request  of  tlie  respondent  and 
her  sister,  took  upon  himsdf  the  care  of  t^em,  and  tiie  management  of  their  estates, 
and  maintained  them  and  their  servant  from  June  1713,  to  March  1717;  during 
irhich  time  he  was  at  consideraUe  expeuce  in  their  maintenance,  cloaths,  [314] 
schooling,  and  sickness;  an  account  whereof  was  entered  and  kept  in  a  book  pro- 
Tided  for  that  purpose. 

The  appellant  finding  that  the  respondent  and  her  sister  would  not  be  prevailed 
upon  to  live  within  the  income  of  their  estates,  proposed  to  Mr.  Penueck,  their  uncle, 
that  they  might  be  sent  to  live  with  him  in  Cornwall  to  prevent  such  great  expences, 
and  to  break  ofF,  if  possible,  the  contracts  of  marriage  which  they  had  entered  into 
dandestindy,  and  to  their  disparagement;  to  which  proposal  Mr.  Peuneck  agreed. 
But  before  they  left  the  appdlant's  house,  the  respondent  being  then  20,  and  her 
sister  upwards  of  21  years  of  age,  after  examination  of  all  the  items  of  the  said 
account,  in  the  presence  of  two  witnesses,  they  freely  and  voluntarily  signed  the 
ttme,  amounting  to  £846  ISs.  lOd.  with  the  following  subscription  thereto :  "  We 
do  acknowledge  to  have  received  from  our  uncle  John  Anstis  Esq.  Garter  King  of 
Arms,  the  several  sums  contained  in  this  account,  from  the  20thi  of  June  1713. 
Witness  our  hands  tbe  1st  day  of  Mardx  1717." 

The  respondent  Frances  stopping  at  Mr.  Penneck's  house  at  Exeter,  in  her  way 
to  Cornwall,  made  a,  contract  of  marriage  with  the  respondent  John  Candy,  and 
went  to  his  father's  house;  and  they  intermarried  on.  the  5th  of  September  1718, 
nhen  she  was  under  age,  and  against  tim  consent  of  her  relations.  But  before  this 
marriage,  the  respondent  John  Gandy  and  his  father  were  acquainted  with  the  debt 
due  to  the  appdlant ;  and  promised,  that  the  marriage  should  not  be  had  till  tliese 
matters  were  settled. 

Upon  this  marriage,  the  respondent,  and  also  Mr.  I>yer  and  his  wife,  entered 
upon  all  their  estates,  and  possessed  themselves  of  the  stock  thereon,  which  had  been 
bou^t  by  the  appelant,  and  received  the  rents  then  iu  arrear,  which  had  accrued 
due  during  the  time  she  was  maintained  by  the  appellant. 

In  Easter  term  1719,  the  respondents,  together  witjh  Dyer  and  his  wife,  brought 
their  bill  in  Chancery  against  the  appellant  for  an  account,  and  to  be  paid  tite 
rents  and  profits  of  the  estate,  since  the  appellant's  fatlier  took  possession  thereof, 
according  to  the  value  of  such  estate ;  and  for  the  personal  estate  of  the  respondent's 
father  and  mother,  and  the  real  and  personal  estates  of  their  brother,  received  as 
well  by  the  appellant's  father  as  by  the  appellant :  to  which  bill  the  appellant  put  in 
bifc  answer,  annexing  thereto  a  full  and  particular  account  of  all  the  receipts  and 
payments  during  the  management  of  the  estate  by  his  father  and  himself. 

In  Michaelmas  term  following,  the  appellant  brought  his  cross  bill  against  the 
itqaondents  and  the  said  Dyer  and  his  wife,  for  an  allowance  for  the  board  and 
maintenance  of  the  respondent  Frances  and  her  sister,  and  their  maid  servant, 
vhile  they  lived  with  the  appellant,  and  for  the  maintenance  of  their  mother  and, 
brother  while  they  were  maintained  by  the  appellant's  father;  and  that  the  re- 
spondent and  her  sister  might  come  to  an  account  with  the  appellant,  and  pay  him 
what  should  appear  due  thereon,  and  [316]  interest  for  the  balance  of  the  accounts 
signed  by  them  as  aforesaid. 

Witnesses  being  examined,  it  was  fully  proved  on  the  part  of  the  appellant,  that 
he,  from  time  to  time,  admonished  the  respondent  Frances  and  her  sister  to  live 
according  to  their  incomes,  and  therefore  caused  an  account  thereof  to  be  delivered 
ihem  in  writing;  that  the  appellant  and  his  wife  constantly  checked  them  for  run- 
ning into  such  great  expences;  that  the  respondent  Frances  and  her  sister,  whilst 
under  the  appellant's  care,  entered  secretly  into  contracts  of  marriage,  which  he  pre- 
vented from  taking  effect :  that  all  the  things  bought  for  the  respondent  and  her 
«i«ter,  were  at  their  particular  request ;  and  that  an  account  thereof  was  entered  in 
a  book  kept  for  that  purpose ;  that  the  appellant  requested  them,  on  their  first  com- 
iiig  to  his  house,  to  keep  a  counter  boo^  which  they  accordingly  did ;  that  they 
deliberately  examined  every  item  of  the  account,  and  freely  signed  the  samt-.  And 
'hat  the  appellant,  during  his  care  of  the  respondents,  continued  a  correspondence 
with  Mr.  Penneck,  and  had  his  approbation  of  the  appellant's  management  in  every 
respect 

On  the  1st  of  March  1724,  both  causes  were  heard  before  the  Master  of  the  Rolls ; 
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when  it  was,  among  otter  things,  decreed,  that  the  appellant  should  account  before 
the  Master  for  what  of  the  personal  estate,  and  the  rents  and  profits  of  the  real  estiite 
of  William  Hooper,  the  respondent's  father,  came  to  the  hands  of  their  mother  Mai; 
Hooper ;  and  for  what  of  their  father  and  mother's  estate  came  to  the  hands  of  tib 
appellant's  father,  or  of  any  person  for  his  vaa;  and  for  what  thereof  came  to  the 
appellant's  hands,  or  to  the  hands  of  any  person  for  his  use ;  and  the  Master  was  to 
make  the  appellant  an  allowance  for  the  board  and  maintenance  of  the  respondent's 
mother  and  brother,  during  the  time  they  respectively  lived  with  the  appellant^! 
father,  and  for  the  maintenance  of  the  respondent  and  her  sister,  during  the  time 
they  lived  with  tihe  appellant,  since  the  dealji  of  his  father,  not  exceeding  the  interoBt 
of  their  fortunes ;  but  the  appellant  was  not  to  have  any  allowance  for  the  respond- 
ent's maintenance  during  the  life  of  the  appellant's  father;  and  the  respondeofs 
sister,  after  she  came  of  age,  having  signed  an  account  of  what  money,  cloaths,  and 
necessaries  she  received  from  the  app^ant,  (being  the  account  before  mentioned  to 
have  been  signed  by  the  respondent  and  ^r  sister,)  the  same  was  to  stand  and  be 
allowed  as  against  her,  with  liberty  to  falsify  or  surcharge  the  same ;  and  the  appel- 
lant was  to  be  answerable  for  what  of  the  respondent's  father's  estate  came  to  the 
hands  of  her  mother,  no  farther  than  her  assets  would  amount  to  pay;  and  costs 
were  reserved  till  after  the  Master's  report. 

On  the  9th  of  December  1731,  the  Master  made  his  report,  and  thereby  certified, 
that  old  Mr.  Anstis,  from  the  death  of  Mr.  Hooper  the  father,  had  the  management 
of  the  personal  estate,  and  received  the  rents  and  profits  of  the  real  estate  of  the 
respondent's  [316]  mother  and  brother,  and  maintained  them  to  the  time  of  their 
respective  deaths :  that  the  account,  touching  the  same,  being  very  perplexed  and 
intricate,  he  had  forborne  entering  into  the  particularSj  but  had,  to  the  time  of  the  i 
mother's  death,  set  and  allowed  &e  rents  and  profits  of  their  estates  against  the  I 
maintenance  of  her  and  her  son :  that  the  appellant,  by  his  answer,  had  admitted  to  I 
have  been  received  by  his  father  and  himself,  or  their  agents,  from  the  death  ot  the  j 
mother,  to  the  time  of  the  respondent's  marriage,  after  deducting  all  paymMitB  and  | 
outgoings,  £890  13s.  5fd.  one  half  whereof,  being  £446  68.  9d.  was  the  share  of  the 
respondent  Frances ;  besides  which,  he  had  charged  the  appellant  with  two  legacies  I 
of  £20  and  £100  given  the  respondent  by  her  aunt's  and  her  grandfather's  wills,  \ 
amounting  with  interest  to  £182,  so  that  the  whole  charge  against  tlie  appellant,  | 
as  between  him  and  the  respondent,  amounted  to  £627  6s.  9d.  out  of  which  the  [ 
Master  had  allowed  £225  for  the  maintenance  of  tlie  respondent  Frances,  from,  the  i 
death  of  her  grandfather  on  the  22d  of  January  1713,  to  the  2d  of  March  1717,  j 
after  the  rate  of  £55  per  ann.  which,  as  he  computed,  was  the  income  of  her  fortune;  ! 
as  also  £47  10s.  being  one  half  of  the  maintenance  of  the  respondent's  brother,  ■ 
amounting  together  to  £272  IDs.  which  being  deducted  from  the  £627  68.  9d.  left 
a  balance  coming  to  the  respondent  of  £354  168.  9d. 

The  appellant  took  several  exceptions  to  this  report,  which  came  on  to  be  argued 
before  the  Lord  Chancellor  King  on  the  6th  of  July  1733 ;  and  the  first  exception 
being,  for  that  the  Master  had  not  made  the  appellant  anj  allowance  for  the  board 
and  maintenance  of  the  respondent's  mother,  during  the  time  she  lived  with  the 
appellant's  father,  nor  for  the  board  and  maintenance  of  William  Hooper,  the  re- 
Bpondent's  brother,  whilst  he  was  maintained  by  the  appellant's  father,  during  the 
life-time  of  his  said  mother,  pursuant  to  the  decree ;  it  was  ordered,  that  it  should 
be  referred  back  to  the  Master  on  that  exception,  witti  this  direction,  that  the  main- 
tenance was  discharged  up  to  the  28th  of  May  1706,  and  the  MastM-  was  to  make 
the  appellant  an  allowance  for  maintenance  to  the  death  of  the  respondent  Frances's 
mother ;  and  the  appellant  was  to  account  for  the  profits  accrued  due  since  the  hsJH 
28th  of  May  1706. 

The  fourth  exception  was,  for  that  the  Master  had  not  allowed  the  appelant 
several  sums  paid  and  disbursed  by  his  father  for  the  respondent  Frances  and  her 
sister,  whilst  they  were  placed  by  him  at  a  boarding-school  at  Exeter,  after  their 
mother's  death,  amounting  to  £121  ISs.  8d.— The  fiftjh  exception  was,  'for  that  the 
Master  had  not  allowed  the  appellant  £32  for  two  years  wages,  and  board  of  a 
Ititoress  kept  by  the  appellant's  father  in  his  house,  to  teach  and  instruct  tJie  re- 
spondent Frances  and  her  sister.— The  seventh  exception  was,  for  that  the  appellnnt 
was  not  allowed  for  the  half  or  share  belon^^ng  to  the  respondent  Frances,  of  *he 
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cattle  »nd  other  goods  on  her  estate,  at  the  time  of  the  reepon-[317]-dent's  entering 
thereon,  and  which  they  and  Mr.  Dyer  and  his  wife  took  into  their  posseswon,  of 
the  value  of  £147  12s. — ^being  part  of  the  produce  of  that  estate,  during  the  time 
(he  respondent  Frances  lived  with  the  appellant,  after  the  death  of  his  falser ;  for 
which  moiety  of  cattle  and  goods,  the  respondent  John  Gandy,  by  his  examination 
to  interrogatories  before  the  Master,  submitted  to  account.^ — The  eighth  exception 
wat,  for  that  the  appellant  was  not  allowed  £58  ISs.  G^d.  due  and  in  arrear  for 
rent  of  the  respondent  Frances's  estate,  at  the  time  the  respondents  Altered  into 
the  possession  thereof,  and  which  accrued  due  during  ihe  time  the  respondent 
Frances  and  her  sister  were  maintained  by  the  app^ant,  after  his  father's  deatii. — 
The  ninth  exception  was,  for  that  the  appellant  was  not  allowed  the  sums  of  £40  and 
£9  Us.  which  the  respondent  John  G«ndy,  by  his  examination,  admitted  to  have 
rtceiTed,  or  which  he  might  have  received  of  Sampson  Ck>uch,  being  other  part  of 
the  produce  of  the  respondent's  estate,  within  the  tame  aforesaid. — The  eleventh  ex- 
ception was,  for  that  the  Master  by  his  report  certified,  that  t^e  appellant,  by  the 
wbedules  to  his  answer  had  charged  only  £47  17s.  7d.  as  paid  by  him  to  doctors, 
aiirgeons,  and  apothecaries  for  the  respondent  Frances  and  her  sister^  whereas  it 
appeared  by  those  schedules,  that  he  had  paid  on  this  account  for  the  respondent, 
onlj  £40  19s.  9d.  and  likewise  several  other  sums,  amounting  to  £27  Os.  6d. — 
AH  these  exceptions  his  Lordship  was  pleased  to  over-rule,  and  to  make  the  appel- 
lant no  allowance  whatsoever  in  regard  to  his  disbursMnentB  for  physic,  or  on 
account  of  the  respondent's  sickness. 

He  therefore  appealed  from  both  the  decree  and  order,  contending  (J.  Willet,  E. 
Green)  that  the  general  rule  whereby  guardians  are  restrained  from  exceeding  in 
eipences  the  income  of  the  infant's  fortune,  admits  of  exceptions  upon  particular 
emergencies ;  for  if  it  should  be  laid  down  as  an  universal  unalteraUe  rule,  that 
guardians,  who  (as  in  the  present  case)  have  used  all  possible  endeavours  to  prevent 
such  expencee,  yet  shall  not  be  entitled  in  Equity  to  be  reimbursed,  no  person  will 
be  induced  to  undertake  the  guardianship  of  infants ;  since  he  must  either  be  guilty 
of  a  breach  of  his  duty,  or  run  the  hazard  of  losing  what  he  may  expend  to  save 
the  minor  from  immediate  ruin.  But  if  this  rule  be  without  exception,  then  surely 
it  must  be  understood  to  comprehend  the  income  received,  and  the  expences  laid  out 
during  the  whole  continuance  of  the  minority ;  and  not  be  interpreted  in  so  strict 
s  sense,  as  to  confine  guardians  from  laying  out  in  the  latter  and  more  chargeaUe 
part  of  such  minority,  upon  just  considerations,  what  had  been  saved  out  of  the 
inocMne  in  the  former  part  of  it ;  and  therefore  the  appellant  ought  to  be  allowed  the 
money  saved  by  his  father  during  his  management  of  the  estates,  and  the  whole 
incmne  during  his  own  management,  towards  reimbursing  him  what  ha  had  ex- 
pended in  the  maintenance  and  education  of  the  respondent  Frances,  and  in  neces- 
Mries  on  her  account.  That  the  obligation  upon  minors  to  [3183  i^P*>'7  f>^  allow 
guardians  such  sums  as  have  been  expended  in  cases  of  necessity,  or  for  liie  minor's 
good,  depends  upon  proof  of  the  actual  laying  out  the  same,  and  not  solely  upon 
the  allowing  or  signing  accounts  thereof  by  the  minors  after  their  ooming  of  age ; 
and  therefore  it  was  apprehended,  that  no  distinction  ought,  in  Equity,  to  be  made 
in  the  case  of  two  sisters  and  co-heiresses,  who  had  received  the  money  upon  the 
same  considerations,  but  that  both  should  be  made  equally  liable.  That  the  decree 
ought  not  to  have  been  varied  upon  arguing  the  exceptions,  by  which  variation  the 
appdlant  would  lose  upwards  of  six  years  maintenance  of  the  respondent  Frances's 
mother,  and  near  six  years  maintenance  and  education  of  William  the  son ; 
e«pecially,  as  that  part  of  the  decree  was  agreeable  to  the  proof  in  the  causes.  That 
the  appellant's  fourth  and  fifth  exceptions  ought  to  have  been  allowed,  as  the  charges 
of  idtooliag  and  education  cannot  be  understood  to  be  included  by  the  bare  re- 
mission of  maintenance  in  a  ]egaxij;  not  only  because  the  term  does  not  import 
or  signify  schooling,  but  because  it  was  proved,  that  the  testator  did  not  mean  to 
comprehend  the  charges  of  such  schooling  and  education.  That  the  sums  mentioned 
in  ^  seventh,  eightih,  and  ninth  exceptions  ought  to  have  been  allowed,  as  being 
part  of  the  income  of  the  respondent's  estate,  while  it  was  under  the  appellant's 
care  and  management.  That  the  respondent's  bad  state  of  health,  and  the  means 
used  for  her  recovery,  were  both  admitted  and  proved ;  and  it  was  apprehended, 
that  money  laid  out  for  infants  labouring  under  sickness,  towards  their  preservation 
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snd  recoyery,  ought  in  Equity  to  be  allowed  beyond  all  ordinary  espences;  and 
frequently  are  so  allowed,  altiiough  they  may  exceed  the  income  of  the  infantV 
fortune. 

On  the  other  side,  it  was  said  (D.  Ryder,  N.  Fazakerley)  to  be  the  known  ruk 
of  th&  Court  of  Chancery,  to  limit  the  allowance  for  the  maintenance  of  infanU 
within  the  bounds  of  their  annual  income.  That  tiie  appellant  was  not  entitled 
to  any  allowance  for  maintenance  of  the  respondent  during  his  father's  life,  because 
it  appeared  by  his  answer,  not  only  that  tlie  respondent  and  her  sister  were  sent  bj 
his  father  to  tlie  appellant's  house,  but  also  ihat,  his  father  undertook  the  paym^it  of 
their  maintenance;  and  as  he  was  his  father's  executor  and  had  assets,  it  was  his 
business  to  pay  himself ;  nor  was  it  to  be  doubted  that  he  did  so.  That  the  appe- 
lant himself  having  proved  a  stated  account  between  his  father  and  the  respondent's 
mother,  by  which  all  accounts  were  liquidated  and  brought  to  a  balance  on  the  28tii 
of  May  1706,  and  which  was  allowed  to  the  appellant  by  the  Master;  that  was 
both  in  Law  and  Equity,  a  bar  to  any  new  account  of  matters  previous  thereto: 
But  if  not,  it  appeared  in  proof,  that  tiie  rents  and  profits  of  the  estate  received  by 
Mr.  Anstis  the  father,  were  more  than  sufficient  to  answer  for  the  maintenance  of 
the  respondent's  mother  and  brother,  who  boarded  with  him  at  his  house  in  Cora- 
wall.    It  was  therefore  hoped,  that  the  appeal  would  be  dismissed  with  costs. 

[319]  Accordingly,  after  hearing  counsel  on  this  appeal,  it  was  ordbbbd  and 
ADJUDOBD,  that  the  same  should  be  dismissed;  and  the  decree  and  order  thermn 
complained  of,  affirmed :  and  it  was  furttier  ordbrbd,  tliat  the  appellant  should  pay 
to  ^e  respondents  £50  for  their  costs  in  respect  of  this  appeal.  (Jour.  vol.  24. 
p.  507.) 


HEIR-LOOMS. 

Case  1. — Andrew  Foley  and  another, — AppdlaiUs ;  John  Buknell  and 
others, — Bespondents  [27th  April  1785]. 

[Mew's  Dig.  vi.  1147;  x.  1007;  xii.  927,  935  (RomiUy's  Notes  of 
Cases  1).     FdJowed  MarteUi  v.  Holoway,  1872,  L.R.  5  H.L.  532.] 

[Chattels  devised  as  Heir-Looms  to  a  certain  house,  are  removed  by  the  tenant 
for  life  of  that  house  to  another,  and  are  there  taken  in  execution  for  a  debt 
of  the  Tenant  for  life.  On  a  question  whether  these  chattels  were  liable  to  be 
so  taken,  it  was  held  they  were.  But  this  was  so  held,  under  the  particular 
words  of  the  testator's  will.] 

**  The  above  seems  not  to  be  an  accurate  state  of  the  case,  and  in  Mr. 
Brown's  original  MSS.  it  was  said,  that  it  was  held  tlie  chattels  were  not  liable 
to  be  taken. — That  tliis  was  a  mistake,  and  that  the  following  is  a  true  state- 
ment of  the  point  determined  in  this  case,  the  reader  will  easily  perceive. 

Lord  F.  left  plate,  etc.  to  be  enjoyed  as  Heir-Looms  by  the  persons  who 
should  be  in  possession  of  his  respective  houses.  A  son  being  born  who  was 
tenant  in  tail  (subject  to  his  father's  life  estate),  the  chattels  so  left  vested 
absolutely  in  him ;  and  lie  dying,  vested  in  his  father  as  his  representative ; 
and  were  liable  to  be  taken  and  sold  for  his  (the  father's)  debt.** 

1  Bro.  Chan.  Rep.  274. 

The  late  Thomas  Lord  Foley,  the  appdlant  Andrew  Foley's  father,  being  in  his 
lifetime,  and  at  the  time  of  his  death,  seised  in  fee-simple  of  a  very  consideraUe 
real  estate,  and  possessed  of  a  considerable  personal  estate,  did  in  his  lifetime  duly 
make  and  publish  his  last  will  and  testament  in  writing,  bearing  date  the  19th  of 
June  1777,  and  thereby  (among  other  things)  he  gave  and  devised  all  that  his  capital 
messuage  or  mansion  house,  parks,  and  hereditaments,  called  Stoke  Court;  and  all 
the  manors,  messuages,  lands,  tenements,  and  hereditaments  situate,  lying,  and 
being  in  the  parishes  of  Stoke  Edith,  Ashpurton,  Stretton,  Tarringbon  other«ise 
Taddington,  Yarkhill,  Weston  Beggar,  Woolliope,  Dormington,  Mordiford  Stretton. 
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Biahops  Froome,  Pixley,  Munsley,  Much  Cowarne,  and  Weethide;  and  also  all  the 
manors  of  Showle,   Donnington,   Monkhide  otherwise  Taddington,  Yarkhill,   and 
Weeton  Beggar ;  and  also  all  the  perpetual  adyowsons  and  donations  of  the  parish 
churches  of  Stoke  Edith,  Tarrington,  St.  Peter's  in  Hereford,  Donnington,  and  Mor- 
diford,  and  all  other  the  manors,  messuages,  farms,  lands,  rents,  and  hereditaments, 
whereof  or  wherein  his  late  father  Thomas  Foley  Esquire,  was  seiEod  or  possessed, 
or  had  [320]  any  estate  of  inheritance ;  and  all  other  his  manors,  messuages,  lands, 
tenements,  and  hereditaments  of  what  nature  or  kind  soerer  the  same  respectively 
were  lying  and  heing  in  the  parish  of  Stoke  Edith,  or  in  all  or  any  of  the  last 
mentioned  parishes  in  the  county  of  Hereford,  with  their  and  every  of  tiieir  riglits, 
members,  and  appurtraances ;  and  also  all  his  manor  of  Malvern,  and  all  capital 
and  otiier  messuages,  lands,  tenements,  and  hereditaments  of  what  nature  or  kind 
soever  the  same  respectivdy  were,  together  with  its  rights,  members,  and  appurten- 
ances, to  his  brother  Robert  Foley,  Doctor  of  Divinily,  and  Abraham  Turner,  since 
deceased,  their  executors,  administrators,  and  assigns,  for  the  term  of  101  years, 
to  commence  from  his  decease,  without  impeachment  of  waste,  upon  the  trusts 
therein  after-mentioned ;  and  after  the  end  or  determination  of  that  term,  to  the  use 
of  the  Honourable  Edward  Foley,  the  testator's  second  son,  and  his  assigns  for  life, 
remainder  to  trustees  to  preserve;  and  from  and  after  his  decease,  to  ihfd  use  of 
Jdm  Hodgetts  Esquire,  and  Robert  Foley  Clerk,  their  executors,  administrators,  and 
asugns,  for  the  term  of  103  years  from  the  decease  of  the  said  Edward  Foley,  without 
impeachment  of  waste,  in  trust  for  providing'  a  jointure  or  jointures  for  any  wife 
or  wives  the  said  Edward  Foley  should  happen  to  marry  as  therein-mentioned ;  and 
after  the  determination  of  the  said  term  of  102  years,  and  subject  thereto,  to  the 
use  of  Rowland  Berkeley  Esquire,  and  Thomas  Wickens  Clerk,  their  executors,  ad- 
ministrators, and  assigns,  for  the  term  of  500  years  from  the  decease  of  the  said 
Edward  Fole;y,  in  trust  to  raise  portions  for  younger  children  as  therein-mentioned  ; 
and  after  the  determination  of  the  said  term  of  600  years,  and  subject  thereto,  to 
the  use  of  the  first,  second,  third,  and  all  and  evdry  other  the  son  and  sons  of  the 
body  of  the  said  Edward  Foley,  lawfully  to  be  begotten,  sucoessiv^y  in  tail  male, 
and  in  default  of  such  issue,  to  the  use  of  the  appellant  Andrew  Foley  and  his 
assigns  for  life,  with  tiie  like  powers  for  making  jointures  and  raising  portions 
as  are  therein-before  given  to  the  said  Edward  F^ey;  remainder  to  trustees  to 
preserve,  and  remainder  to  the  use  of  the  first,  second,  third,  and  all  and  every 
other  the  son  and  sons  of  the  body  of  the  said   appellant  Andrew  Foley  lawfully  to 
be  begotten,  successively  in  tail  male,  with  divers  rmnainders  over. 

The  testator  devised  certain  other  capital  messuages  or  mansion  houses  and 
premises,  called  Great  Witley  and  Foley  House,  for  tlie  benefit  of  his  other  children 
as  therein-mentioned,  and  he  thereby  gave  and  bequeathed  all  the  standards,  fixtures, 
housdudd  goods,  implements  of  household  and  furniture,  pictures,  tapestry,  gold 
and  silver  plates  china,  porcelaine,  glass,  statues,  busts,  library,  and  books,  which 
should  be  in  his  capital  messuages  or  mansion  houses,  called  Stoke,  Great  Witley, 
and  Foley  House,  to  be  held  and  enjoyed  by  the  several  persons  who  from  time  to 
time  should  successively  be  entitled  to  the  use  and  possession  of  the  same  houses 
respectively,  as  and  in  the  nature  of  heir-looms,  to  be  annexed  to  and  go  along  with 
sudi  houses  respectively  for  ever :  but  it  was  [3211  ^^^  ^^^  '^^^  intention  that  one 
of  the  services  of  taUe  plate,  belonging  to  Thomas  late  Lord  Foley  therein-named, 
should  go  to  and  be  enjoyed  by  the  possessor  of  Witley,  and  the  other  to  the 
possessor  of  Stoke  for  the  time  being. 

And  as  concerning  the  said  several  terms  of  99  and  101  years,  respectively 
limited  to  the  said  Robert  Foley  and  Abraham  Turner,  it  was  thereby  declaried, 
that  the  same  terms  were  so  respectively  limited  upon  this  special  trust  and  con- 
fidence, and  to  the  intent  and  purpose  that  they  the  said  Robert  Foley  and  Abraham 
Turner,  and  the  survivor  of  Uiem,  and  the  executors,  administrators,  and  assigns 
of  such  survivor,  should  yearly  and  every  year  receive  and  take  the  rents,  issues, 
and  profits  of  all  and  every  the  manors,  messuages,  lands,  tenements,  and  heredita- 
ments comprized  in  the  said  several  terms  respectively ;  and  also  should  from  time  to 
time  fall  and  cut  down,  or  cause  to  be  fallen  and  cut  down,  so  much  and  such  parts 
of  the  timber,  wood,  and  underwood  growing  upon  or  within  the  manors,  lands,  and 
hereditaments  comprized  in  the  same  terms,  as  they  or  the  survivor  of  them,  or 
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the  executors,  adminiBtrators,  or  assigns  of  such  surrivqr,  should  in  bis  or  their 
judgment  and  discretion  think  proper  to  be  fallen,  not  exceeding  in  any  one  year 
the  dear  sum  of  £3000  (without  defacing  or  disfiguring  the  ornamental  plantations 
in  or  near  his  several  parks  or  capital  mansion  houses  of  Great  Witley  and  St(^ 
aforesaid),  and  to  pay,  apply,  and  dispose  of  so  much  of  the  money  arising  from 
those  funds  as  would  be  sufficient  (with  the  rents  and  arrears  of  rent  of  the  premises 
comprized  in  the  same  terms,  that  should  be  due  at  his  decease,  which  he  also  gave 
and  bequeathed  to  them  his  said  trustees  as  aforesaid)  in  manner  following,  that  is 
to  say.  In  the  first  place,  according  to  their  will  and  pleasure  and  no  otherwise,  to 
allow  yearly  and  every  year,  or  oftener,  to  or  for  the  use  or  benefit  of  his  said  two 
sons  Thomas  Foley  and  Edward  Foley,  any  sum  or  sums  of  money  not  exceeding  in 
the  whole  in  any  one  year  the  sum  of  £6000  until  such  the  debts  of  the  said  Thomas 
Foley  and  Edward  Foley  as  were  therein  provided  for  and  should  be  due  at  his 
decease  were  first  paid  and  discharged ;  but  so  as  his  said  two  sons,  or  either  of 
them,  should  have  no  estate,  right,  title,  claim,  or  interest  in  the  rents,  issues,  and 
profits  of  his  said  manors,  messuages,  lands,  tenements,  and  hereditaments  com- 
prized in  the  said  terms  for  and  during  the  respective  lives  of  his  said  two  eldest 
sons,  and  the  life  of  the  survivor  of  them,  other  than  such  as  the  said  Robert  Foley 
and  Abraham  Turner,  and  the  survivor  of  them,  and  the  executors,  administrators, 
and  assigns  of  such  survivor,  should  in  their  absolute,  free,  and  uncontrouled 
power,  discretion,  and  inclination  think  proper  and  expedient:  and  in  tJie  next 
place  thereout  to  pay  so  much  and  such  part  of  the  principal  sum  and  interest  due 
upon  a  mortgage  by  him  and  his  said  eldest  son  made  unto  Robert  Child  Elsquire, 
bearing  date  the  2d  day  of  July  1773,  as  should  be  unsatisfied  at  his  decease.  And 
in  the  next  place  thereout  to  pay  and  diteharge  all  lueh  the  debts  of  hit  said  two 
eldest  sons  Thomas  Foley  and  Edward  Foley,  and  the  interest  due  [322]  thereon 
respectively,  as  in  any  schedule  or  schedules  thereunto  annexed,  or  amy  other 
schedule  or  schedules  by  him  thereafter  to  be  made  and  subscribed,  should  he  eon- 
tained,  or  as  they  his  said  trustees  in  their  judgment  and  discr<etion  should  think 
lit  and  expedient;  but  so  as  no  one  of  the  creditors  of  his  sadd  sons  Thomas  Foley 
and  Edward  Foley,  other  than  such  whose  debts  should  be  so  scheduled,  should  have 
any  Hen  upon  or  power  over  any  of  the  manors,  messuages,  lands,  tenements,  and 
hereditaments  comprized  in  tiie  said  several  terms,  or  either  of  them,  or  on  the 
timber  growing  thereon,  or  on  the  money  arising  or  to  arise  thereby  in  amy  nuunner 
lohatsoever ;  and  after  the  decease  of  the  survivor  of  his  said  two  eldest  sons,  the 
payment  of  the  said  mortgage  mon^,  and  of  all  the  said  scheduled  and  other  debts 
therein  before  mentioned,  and  also  the  costs,  charges,  and  expences  of  the  said 
Robert  Foley  and  Abraham  Turner,  and  the  survivor  of  them,  and  the  executors, 
administrators,  and  assigns  of  such  survivor;  his  will  was,  that  the  said  terms 
should  wait  upon  and  attend  the  inheritance  of  the  said  manors,  messuages,  lands, 
tenements,  and  hereditaments  comprized  therein.  And  the  testator  appointed  the 
appellant  Andrew  Foley,  Grace  Lady  Clanbrassil,  Mary  Foley,  and  Ann  Winnington 
the  wife  of  Edward  Winnington  Esq.  and  his  brother  the  said  Robert  Foley,  and 
the  said  Abraham  Turner,  executors  and  executrixes  of  his  will. 

The  said  testator  afterwards  duly  made  and  published  a  codicil  to  his  will, 
tearing  date  the  I7th  of  September  1777,  reciting,  that  since  the  execution  of  his 
will  the  said  Abraham  Turner  had  departed  this  life,  and  that  tiiereby  the  two 
terms  of  99  years  and  101  years,  devised  to  his  brother  the  said  Robert  Foley  and 
the  said  Abraham  Turner  by  his  said  will,  would  on  his  decease  become  vested 
solely  in  his  brotlier  tlie  said  Robert  Foley;  and  that  his  intent  then  was,  that  the 
appellant  Andrew  Foley  should  be  substituted  as  a  trustee  in  the  room  and  place 
of  the  said  Abraham  Turner:  the  testator  did  by  his  said  codicil,  and  whidi  he 
desired  might  be  taken  as  part  of  his  will,  give  and  devise  all  those  manors, 
messuages,  lands,  tenements,  and  hereditaments,  therein  mentioned  to  be  by  his 
said  will  given  and  devised  to  and  to  the  use  of  his  brother  the  said  Robert  Foley 
and  Abraham  Turner,  their  executors,  administrators,  and  assigns,  for  the  said 
terms  of  99  years  and  101  years,  with  their  rights,  members,  and  appurtenances, 
unto  and  to  the  use  of  his  brother  <he  said  Robert  Foley  and  the  appellant  Andrew 
Foley,  for  the  terms  of  99  years  and  101  years  respectively,  to  commence  from  his 
decease,  upon  the  same  trusts,  and  to  and  for  the  same  uses,  intents,  and  purposes, 
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as  in  his  said  will  were  mentioned  and  declared  of  and  concerning  the  said  terms 
thereby  devised  to  hi»  brother  the  said  Robert  Foley  and  Abraham  Turner. 

The  testator  died  soon  after  making  his  said  will  and  codicil,  without  having 
KToked  his  will  or  codicil,  or  altered  his  will,  otherwise  than  bj  the  codicil ;  and 
the  said  Bobert  Foley  (the  testator's  brother,  since  deceased)  and  the  appellant 
Andrew  Foley  [823]  duly  proved  the  will  and  codicil  in  the  Prerogative  Qourt  of 
Canterbury,  and  took  upon  themselves  the  execution  thereof. 

The  said  Robert  Foley  and  the  appellant  Andrew  Foley,  as  acting  executors, 
some  time  after  the  death  of  the  testator,  permitted  tke  respondent  Edward  Foley 
to  take  possession  of  one  of  the  services  of  plate  left  by  the  testator's  will,  as  an  heir- 
loom for  the  use  of  the  several  persons  who  from  time  to  time  should  be  entitled  to 
the  use  and  possession  of  the  said  house  at  Stoke^  the  respondent  Edward  Foley 
being  the  first  tenant  for  life  of  the  said  house,  subject  ix>  the  term  of  101  years. 

^e  respondent  Edward  Foley  having  caused  a  considerable  part  of  Hie  said 
Benrice  of  plate  which  was  so  devised  as  an  heir-loom  with  iiie  said  house  at  Stoke, 
to  be  removed  from  thence  to  a  house  h.e  then  occupied  in  Portland-Place,  in  the 
county  of  Middlesex,  without  the  consent  or  knowledge  of  the  appellant  Andrew 
Foley  or  the  said  Robert  Foley ;  John  Grant  and  John  Battye,  two  of  the  respon- 
dents, and  who  severally  claimed  to  be  creditors  by  judgment  of  the  respondent 
Edward  Foley  for  considerable  sums  of  money,  caused  writs  of  fieri  facias  to  be 
issued,  directed  to  the  sheriff  of  Middlesex,  in  order  to  have  the  two  several  sums 
of  £1174  and  £401  with  the  axpences  levied  on  the  goods  and  chattels  of  the 
respondent  Edward  Foley;  and  on  the  15th.  of  March  1779,  John  BurneU  and  Henry 
Kitchen,  Esqrs.  the  sheriff  of  Middlesex,  the  other  respondents,  under  the  authority 
of  the  said  writs,  took  in  execution  all  tiie  said  plate  so  removed  by  the  respondent 
Edward  Foley ;  and  on  the  same  day  the  appellant  Andrew  Foley  gave  the  respon- 
dents Bumell  and  Kitchen  notice  that  the  said  plate  was  not  Edward  Foley's,  but 
was  part  of  the  testator's  plate,  and  had  bean  left  by  him  as  an  heir-loom. 

The  respondent  Edward  Foley  hath  not  at  present  any  issue  male  of  his  body, 
and  the  appellant  Andrew  Foley  is  the  next  tenant  for  life  of  the)  house  at  Stoke, 
in  case  the  respondent  Edward  Foley  should  die  without  issue  male;  and  the  ap- 
pellant Thomas  Foley  is  the  first  tenant  in  tail  thereof  now  in  being  under  the 
limitations  in  the  will. 

In  Hilary  Term  1779,  the  appellants  exhibited  their  bill  in  the  Court  of  Chancery 
against  the  respondents  BurneU,  Kitchen,  Grant,  Battye,  Edward  Foley,  and  Robert 
Foley  since  deceased;  which  bill  was  afterwards  amended,  and  the  respondent 
Robert  Dallas  made  party  defendant  thereto:  and  the  appdlants  in  such  bill 
stated  the  particulars  above  mentioned,  and  thereby  prayed,  that  the  respondents 
fiumeU  and  Kitchen  might  be  decreed  to  deliver  up  all  the  plate  which  had  been 
taken  by  them  in  execution,  and  that  the  same  might  be  replaced  in  the  house  at 
Stoke,  there  to  remain  as  an  heir-loom  for  the  benefit  of  the  several  parties  interested 
therein  under  the  will  of  the  testator  Thomas  Lord  Foley;  and  ^at  in  the  mean 
time  they  might  be  restrained  by  the  order  or  injunction  of  that  Court  from  making 
any  sale  of  the  said  plate  or  any  part  thereof ;  and  that  the  respondents  Grant  and 
Battye  might  in  like  manner  be  restrained  from  calling  on  the  Sheriff  for  [324] 
returns  of  the  writs  of  fieri  fcuiiat,  and  from  all  proceedings  against  them  for  not 
making  returns  thereof;  but  in  case  it  should  appear  that  Uie  sheriff  had  sold 
the  plate  or  any  part  thereof,  that  Grant  and  Battye  might  be  decreed  to  replace 
and  make  good  the  same;  and  for  further  relief.  And  the  appellants  annexed  to 
their  bill  &  schedule  of  the  plate  which  had  been  so  taken  in  execution. 

To  this  bill  the  respondents  appeared  and  put  in  their  answers ;  and  the  respon- 
dent Grant,  after  stating  in  his  answer  that  he  had  agreed  to  become  the  purchaser 
of  two  annuities  of  Thomas,  now  Lord  Foley,  the  eldest  son  of  the  testator,  and  the 
respondent  Edward  Foley,  for  their  lives  and  the  life  of  the  survivor  of  therai,  of 
£100  each,  to  be  paid  quarterly,  for  the  sum  of  £700  each ;  and  that  the  same  were 
secured  by  the  bonds  of  the  said  Thomas,  now  Lord  Foley,  and  Edward  Foley, 
and  warrants  of  attorney  to  confess  judgments  thereon ;  and  that  judgments  had 
been  duly  entered  up  in  his  Majesty's  Court  of  Common  Pleas  at  Westminster  on 
the  same:  and  also  stating  two  indentures,  each  dated  May  4th,  1776,  and  made 
between  the  respondent  John  Grant  of  the  one  part,  and  the  respondent  Robert 
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Dallas  of  the  otlier  part ;  the  respondent  John  Grant,  in  consideraticMa  of  the  sums 
of  money  in  the  said  indentures  mentioned  to  have  been  paid  to  him  bj  the  respon- 
dent Robert  Dallas,  assigned,  transferred,  and  set  over  unto  the  said  Robert  Dallas, 
his  executors,   administrators,  and   assigns,   the  said   bonds   and  the  judgmesti 
obtained  thereon;  and  said,  that  since  the  execution  of  the  assignments,  he  Lad 
not  any  interest  in  tiie  said  annuities,  or  the  securities  for  the  same,  or  either  of 
them ;  but  the  same  annuities  and  securities  were  the  property  of  the  respondent 
Dallas,  who  sued  out  the  writs  of  fieri  faciat  in  the  name  of  the  respondent  Grant 
And  the  respondent  Robert  Dallas  by  his  answer  admitted,  that  he  caused  two  vriti 
of  fieri  facias  to  be  issued  out  in  the  name  of  John  Grant  upon  the  two  judgments, 
by  virtue  of  which  sundry  pieces  of  plate  were  seized  at  the  house  of  the  respondent 
Edward  Foley ;  and  annexed  a  schedule  of  the  plate  to  his  said  answer,  and  belieTed 
part  of  it  to  have  been  the  property  of  the  testator ;  but  insisted  that  the  whole  d 
the  plate  mentioned  in  his  schedule  cooild  not  be  c.aUed  or  'included   under  the 
appellation  or  description  of  a  table«ervice  of  plate;  and  also,  that  nothing  {ouni 
or  seized  in  the  house  of  the  respondent  Edward  Foley,  in  Portland-Place,  oouM 
be  looked  upon  or  protected  as  an  heir-loom  belonging  to  the  house  at  Stoke;  and 
submitted  to  the  judgment  of  the  Court,  whether  the  appellants  had  any  right  t« 
resort  to  that  Court  for  relief.     And  the  respondent  Battye  by  his  answer,  after 
admitting  that  he  caused  a  writ  of  execution  to  be  issued  and  dejlivered  to  the  sherif 
of  Middlesex,  in  order  to  have  the  sum  of  j£401  the  arrears  of  an  annuity  secured 
by  judgment,  levied  of  the  goods  of  the  respondent  Edward  Foley,   but  that  the 
same  was  delivered  after  the  writs  issued  out  by  tlie  respondent  Dallas,  and  that 
a  quantity  of  plate  was  taken  by  virtue  of  those  writs ;  submitted  to  the  j  udgmeot 
of  the  Court,  in  case  the  plate  was  part  of  the  testator  Lord  Foley's  plate  by  hii 
will  devised  as  an  [326]  heir-loom  to  the  house  at  Stoke,  whether,  as  the  same  tu 
found  in  the  respondent  Edward  Foley's  house  in  Portland-Place,  and  appeared  to 
be  his  property,  the  same  ought  not  to  be  sold  under  the  said  executions.    The 
respondents  BurneU   and   Kitchen   in  their   answer   admitted,  that  two   of  their 
o£Bcers,  by  virtue  of  their  warrants,  took  a  quantity  of  plate  in  execution  to  satisfy 
the  judgments  in  the  dwelling-house  of  the  respondent  Edward  Fc^ey,   and  that 
the  same  was  in  the  custody  of  their  (^cers.     And  the  respondent  Edward  FoleT, 
and  Robert  Foley,  (who  died  before  the  decree  was  pronounced,)  in  their  severil 
answers  alleged  nothing  against  the  interests  of  the  appellants  or  their  relief  in 
the  premises. 

To  which  several  answers,  except  tlie  answer  of  tlie  defendant  Robert  Fdej,  j 
replications  were  filed,  and  the  cause  being  at  issue,  divers  witnesses  were  examinei  ' 
on  behalf  of  the  appellants,  and  the  same  came  on  to  be  heard  before  the  Lord  ' 
Chancellor  Thurlow,  on  the  Ist  and  4tli  of  FebruaJT^  1780,  when  his  Lordship  w»«  ' 
pleased  to  order  the  same  to  stand  over  for  consideration ;  and  the  same  came  on  ; 
again  for  judgment  the  21st  of  March  1783,  when  his  Lordship  was  pleased  to  \ 
order  the  appellants  bill  to  be  dismissed  as  against  the  respondents  Buruell  and  I 
Kitchen  and  Robert  Foley,  witli  costs  to  be  taxed  by  the  Master,  and  as  againit  i 
the  other  respondents  without  costs.  ' 

But  tlie  Lord  Chancellor  was  pleased  to  determine  the  cause  on  the  fact  of  the 
birth  of  a  son  of  the  respondent  Edward  Foley,  who  died   14  days  after  he  wa«  : 
bom,  in  the  year  1779,  which  was  not  in  issue  between  the  parties,  and  was  not 
alleged  in  any  of  the  answers,  nor  observed  upon  at  the  liearing  of  the  cause,  bat 
was  mentioned  in  the  deposition  of  one  of  tlie  witnesses. 

The  appellants  apprehending  their  bill  was  dismissed  on  the  ground  that  the 
absolute  property  of  the  plate  so  devised  as  an  heir-loom  vested  in  such  son  on  hi» 
birth,  subject  to  the  prior  interests  therein,  and  on  his  de^th  became  vested  in  the 
respondent  Mr.  Edward  Foley,  as  iiis  father  and  sole  next  of  kin ;  and  being  advised 
that  no  interest  vested  in  such  son  on  his  birth,  presented  a  petition  to  his  Lordship 
for  a  re-hearing  of  the  cause,  which  being  granted,  the  same  come  on  to  be  re-heard 
before  the  Lords  CommisBioiiers  for  tlie  custody  of  the  great  seal,  on  the  I7th  of 
May  last,  when  the  cause  being  in  part  heard,  was  adjourned  to  the  24th  d.av  of 
the  same  month,  on  which  day  their  Lordships  were  pleased  to  confirm  the  decretal 
order. 

The  appellants  conceiving  themselves  aggrieved  by  the  said  decretal  ordwv  of 
dismission  of  the  21st  of  March  and  24th  of  May,  appealed  therefrom :  and  on 
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their  beh«l£  it  was  argued  (G.  Pryco,  LL  Eenyou,  J.  Poole),  that  the  rules  of  law 
permit  personal  property  to  remain  in  contingency,  and  not  abaolutely  to  vest 
till  a  future  event  shall  happen,  provided  it  be  not  to  take  pla<ce  at  too  remote  a 
period.  That  the  event  in  this  instance  was,  when  any  sou  of  Mr.  Edward  Foley 
should  become  entitled  under  the  limitations  in  the  will  to  the  possession  of  the 
mansion-house  at  Stoke;  an  event  which  must  [326]  take  place,  if  ever,  on  the 
death  of  Mr.  Edward  Foley,  and  within  the  time  allowed  for  bequests  of  that  sort 
to  vest  That  the  plate  and  furniture  were  so  bequeathed  by  the  testator  appeared 
by  the  will ;  for  the  bequest  was,  "  To  the  several  persons  who  from  time  to  time 
should  respectively  and  successively  be  entitled  to  the  use  and  possessiou  of  the 
house  at  Stoke."  There  were  no  other  words  descriptive  of  the  persons  to  take. 
It  was  therefore  sulmiitted,  that  to  make  the  plate  and  furniture  vest  in  a  child  of 
Mr.  Edward  Foley,  who  never  was  in  pottetiion  or  entitled  to  the  poegestion  of  the 
home  at  Stoke,  and  who  died  in  a  few  days  after  his  birth,  wcu  a  construction 
dirutly  contrary  to  the  express  words  of  the  will.  That  the  construction  put  on 
this  clause  of  the  will  by  the  decree  was  contrary  to  the  intention  of  the  testator, 
which  in  a  question  of  construction  is  the  most  material  consideration.  The  will 
appeared  to  have  been  planned  for  the  purpose  of  securing  his  large  property  to 
his  family  against  those  creditors  of  his  two  eldest  sons,  of  whose  demands  he  did 
not  approve;  viz.  those  who  had  supplied  them  with  money  for  emnuities  purchased 
at  inadequate  prices:  in  that  number  were  the  respondents  Grant  and  Battye. 
The  payment  of  their  other  debts  was  provided  for  by  the  wiU.  With  this  view  he 
left  the  bulk  of  his  real  property  to  trustees  for  the  terms  of  99  and  101  years, 
and  it  could  not  be  doubted  that  he  inserted  tlie  clause  in  question  still  further  to 
effectuate  that  purpose,  that  his  mansion-houses  might  not  be  stripp^  of  t^e  plate 
and  furniture  by  those  creditors.  It  must  surely  be  deemed  inconsistent  with  the 
intention  of  a  testator,  making  his  will  on  such  a  plan,  to  have  the  plate  belonging 
to  one  of  his  mansion-houses  liable  to  be  taken  in  execution  for  the  debts  of  one 
of  his  sons,  on  an  event  which  at  the  time  of  making  the  will  was  not  improbable, 
whereby  all  the  limitations  of  such  plate  to  his  other  children  would  be  defeated ; 
it  was  to  suppose  he  intended  that  which  he  appeared  anxious  to  guard  against. 

On  the  other  side  it  was  contended  (J.  Mansfield,  J.  Scott),  tiiat  the  general 
intent  of  the  testator  was  to  annex  the  personal  properly  in  question  to  tlie  real 
estate  in  ihe  nature  of  heir-looms.  The  infant  son  of  Edward  Foley  upon  his  biith 
acquired  an  estate  in  tail  in  the  real  property,  to  which  these  heir-looms  were 
annexed :  the  extent  of  his  interest  in  the  heir-looms  therefore  was  such  as  a  tenant 
in  tail  of  personal  property  has  in  consideration  of  law :  that  interest  by  the  law 
is  considered  as  abscdute,  and  of  course  this  infant  sola  became  upon  his  birth  the 
absdute  owner  of  the  property  in  question,  subject  only  to  the  interest  his  father 
had  in  it  for  his  life;  the  consequence  of  which  is,  that  upon  the  death  of  the  sou 
the  property  vested  in  Edward  Foley  his  father,  and  was  therefore  liable  to  be 
takm  in  execution  for  his  debts.  But  it  had  been  contended  by  the  appellants,  that 
the  testator  intended  that  no  son  should  be  entitled  to  the  heir-looms  in  question 
till  he  attained  the  age  of  21  years,  or  till  he  was  entitled  to  the  possession  of  th& 
estate  to  which  they  were  annexed ;  and  it  could  not  be  denied,  that  the  testator  by 
law  might  have  limited  this  property  to  serve  either  [327]  of  these  purposes.  The 
appellants  were  not  able  to  determine  for  themselves  whether  the  testator  meant  to 
express  an  intention  to  restrain  the  vesting  of  an  absolute  interest  in  the  property 
tfll  a  son  should  attain  21  years  of  age,  or  a  purpose  to  postpone  it  till  a  son  should 
become  entitled  to  the  possession  of  the  estate.  Whether  the  former  or  the  latter 
intention  should  be  imputed  to  the  testator,  the  respondents  contended  that  botli 
were  implied  intentions,  and  that  neither  was  manifest  or  clear  of  doubt.  If  the 
appellants  insist  that  the  absolute  interest  in  the  property  was  to  vest  in  a  son 
at  his  age  of  21  years,  the  respondents  insisted  that  no  mention  was  made  in  the 
testator's  will  of  that  period ;  and  if  the  infant's  father  should  be  living  when  he 
attained  his  age  of  21  years,  the  son  would  not  answer  the  description  of  an 
owner  of  the  plate  contained  in  the  will,  which  gives  it  only  to  pertong  entitled  to 
tlie  use  and  enjoyment  of  the  houses  to  which  it  is  annexed.  On  the  other  hand, 
if  it  is  contended  that  the  testator  meant  that  the  interest  in  the  plate  should  not 
become  absolute  till  a  son  tenant  in  tail  became  entitled  to  the  possession  of  the 
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estate,  it  followB,  iiiat  although  if  the  son  attained  his  age  of  21  years  in  the  life- 
time of  his  father,  and  thej  together  might  have  suffered  a  recoveit^  of  the  real 
estate,  and  have  sold  or  pulled  down  the  house  to  which  this  plate  is  annexed  by  the 
will,  yet  they  could  not  have  disposed  of  the  plate,  because  during  the  life  of  tlie 
father  the  son  oould  not  be  entitled  to  the  possession  of  the  housa  It  could  uot 
be  the  testator's  intention  to  preserve  the  plate  longer  than  it  was  in  his  power  to 
restrain  the  alienation  of  the  house  to  which  he  annexed  it.  That  it  was  probable 
the  testator  would  have  provided  for  tiiis  case  if  it  had  been  suggested  to  him  that 
it  might  happen.  But  it  was  unnecessary  to  state  the  danger  of  construing  wills 
with  reference  to  what  a  testator  would  have  done  in  every  possible  case  that 
might  have  been  stated  to  him,  but  which  does  not  appear  from  the  words  of  his 
will  to  have  occurred  to  his  mind.  If  Edward  Fol^  had  died,  leaving  an  infant 
son  of  the  age  of  a  week  or  a  day,  and  that  son  had  survived  him  but  an  hour, 
in  which  case  he  would  have  been  for  that  hour  tenant  in  tail  of  the  real  estate 
and  entitled  to  the  possession  of  it,  this  personal  property  would  undoubtedly  have 
belonged  absolutely  to  the  personal  representative  of  the  infant;  the  testator's 
anxiety  to  preserve  the  plate  was  certainly  not  more  disappointed  by  the  ease 
which  had  actually  happened,  than  it  would  have  been  in  the  case  here  supposed. 
That  the  reported  cases,  in  which  it  has  been  held  that  tJie  interest  of  a  tenant  ib 
tail  in  heir-looms  did  not  vest  till  he  attained  21  years,  or  till  he  became  entitled 
to  the  possession  of  the  real  estate,  prove  only  that  by  clear  unambiguous  words 
personal  property  may  be  so  limited,  but  could  not  be  considered  as  authorities 
against  the  two  determinations  which  had  been  made  in  the  present  case,  in  which 
.it  had  been  held,  that  tlie  testator  had  not  expressed,  or  had  not  sufficiently  expressed, 
an  intention  to  limit  it  in  that  manner.  And  that  if  this  property  was  protected 
against  executions  for  the  debts  of  Edward  Foley  while  [328]  it  continued  in  the 
house  to  which  it  was  annexed,  the  respondents  contended  tiiat  the  protection 
ceased  when  he  was  suffered  to  remove  it  from  that  house ;  and  they  also  disputed 
the  power  of  a  testator  to  exempt  personal  estate  from  the  legal  demands  of  the 
creditors  of  a  person  to  whom  he  thought  proper  to  give  the  possession  of  such 
property. 

After  hearing  counsel  on  this  appeal  on  the  12th  and  13th  days  of  July  last, 
the  following  question  was  put  to  the  Judges :  "  Whether  Edward  Foley  had  audi 
interest  in  the  plate  in  question  in  this  cause  as  rendered  the  same  liable  to  nn 
execution  at  the  suit  of  the  creditor,  or  whether  the  plaintiff  had  any  such  interest 
therein  as  barred  such  executi<Mi  t  "  And  the  Judges  having  differed  in  opinion, 
were  heard  seriatim;  whereupon  it  was  ordbrbd  and  .idjitdged,  that  the  appeal 
should  be  dismissed,  and  the  decree  therein  complained  of,  affirmed.  (MS.  Jour,  tub 
anno  1786,  p.  381.) 


INCUMBRANCES. 

Case  1. — Hichabd  Symmes  and  others, — Appellants ;  ANN  Symonds,  widow, 
and  others, — BesporuJUrUs  [26th  February  1703]. 

[Mortgages  are  not  to  be  preferred  to  other  real  incumbrances,  but  they  shall  all 
take  place  according  to  tlieir  priority,  and  as  tliey  severally  stand  in  order  of 
time.] 

**  Dbcrbb  of  the  Master  of  the  Rolls  rbvbrsbd  in  part. 

In  Mr.  Fonblanque's  notes  to  Treatise  of  Equity,  c.  4.  sec.  25,  this  case  is 
cited  as  determining  that  where  the  legal  estate  is  standing  out,  equitable 
inevmbrances  must  be  paid  according  to  their  priority  in  tima  To  tie 
same  point  also  are  cited  Brace  v.  Marlborough  (Duchess),  2  P.  Wma  495 : 
Pomfret  (E.)  v.  Windsor  (Ld.),  2  Vez.  486 :  Worilty  v.  Birkhtad,  2  Vea.  571., 
3  Atk.  809.  But  the  rule  is  only  applicable  to  mere  equities,  Blake  v. 
Uungerford,  Pre.  Ch.  159.  If  therefore  a  subsequent  incumbrance,  in  order 
to  protect  himself  against  mesne  incumbrances,  obtains  a  conveyance  of  the 
legal  estate.  Equity  will  not  deprive  him  of  his  legal  advantage,  unless  at  the 
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time  he  lent  his  money  he  had  notice  of  the  mesne  incumbrance,  or  obtained 
the  conyeyance  of  the  legal  estate  after  the  decree :  for  though  the  second  or 
mesne  incumbrance  be  prior  to  the  subsequent  incumbrance  in  point  of  time, 
yet  it  furnishes  a  merely  equal  equity  with  the  subsequent  incumbrancer,  who 
having  by  greater  diligence  obtained  the  legal  estate,  shall  be  allc^wed  to 
retain  his  advantage,  Turner  v.  Richmond,  2  Vern.  81 :  Hawkins  v.  Taylor, 
2  Yem.  29 :  Morrett  v.  Patke,  2  Atk.  52 :  Matthewt  v.  Cartioright,  2  Atk.  347 : 
Bobinton  v.  Davison,  1  Bro.  C.  R.  63 ;  which  last  was  a  case  where  the  third 
mortgagee  bought  in  the  first  mortgage  pendente  lite.  See  al%o  Belchier  v . 
Renforth,  pott  title  Morgagee,  Ca.  20.  But  if  the  second  or  mesne  incum- 
brancer has  obtained  a  decree  for  an  account,  a  subsequent  incumbrancer 
cannot,  by  bringing  in  the  first  incumbrance,  defeat  the  effect  of  such  decree. 
WorUey  V.  Birkhead,  3  Atk.  809.** 
2  Vern.  524.  1  Eq.  Ca.  Ab.  142.  ca.  5.  by  the  name  of  BriHol  (E.)  v.  Hungerford. 

Sir  William  Bassett,  being  seised  in  fee  of  several  real  estates  in  the  county  of 
Somerset,  and  indebted  to  several  persons  by  mortgagee,  judgments,  and  otherwise, 
made  his  will,  dated  the  [329]  20tli  of  September  1693,  and  thereby  devised  all  his 
estate  to  Sir  Edward  Hungerford  Knight,  and  John  Hill  Esq.  in  trust,  to  be  sold  for 
&e  payment  of  his  debts  and  l^acies ;  and,  if  there  should  remain  any  surplus,  he 
declared  it  was  to  be  deemed  part  of  his  personal  estate. 

After  the  testator's  death,  several  controversies  arose  among  his  creditors,  con- 
cerning the  priority  of  their  respective  securities;  and,  in  consequence  of  these  dis- 
putes, two  several  suits  were  instituted  in  the  Court  of  Chancery  by  different  classes 
of  tlie  creditors;  in  one  of  them  the  Earl  and  Countess  of  Bristol  weire  plaintiffs, 
against  Sir  Edward  Hungerford  and  others,  defendants;  and  in  tJie  other,  Chris- 
topher Sparke  and  others  were  plaintiffs,  against  the  Earl  and  Countess  of  Bristol 
and  others,  defendants. 

On  the  3d  of  July  1697,  both  these  causes  were  heard  at  the  Rolls ;  when  it  was, 
inter  alia,  decreed,  that  the  Master  should  take  an  account  of  what  was  due  to  the 
several  mortgagees,  for  principal,  interest^  and  costs,  discounting  what  they  had 
received ;  and  tiiat  Sir  William  Bassett's  real  estate  should  be  sold  to  the  best  pur- 
chaser; and  that  the  monies  arising  by  such  sale,  together  with  what  should  be 
remaining  of  his  personal  estate,  should  be  in  the  first  place  applied  to  pay  the  Earl 
and  Countess  of  Bristol,  and  then  the  other  creditors  by  mortgage,  their  principai, 
interest,  and  costs;  and  in  the  next  place,  the  judgment  and  stattUe  creditors;  then 
the  bond  creditors ;  after  that,  the  simple-contract  creditors ;  and,  last  of  all,  the 
legatees.  And  the  Master  was  to  ascertain  what  was  due  to  such  creditors  respec- 
tively, who  were  to  come  in  before  him  and  prove  their  debts,  and  be  examined  upon 
interrogatories  touching  the  same. 

Under  this  decree,  the  appellants  and  other  judgment  creditors  came  in  before 
the  Master  and  proved  their  debts;  the  amount  whereof  was  ascertained  by  his 
report  of  the  19tli  of  April  1703.  The  real  estate  was  also  sold  for  £21,300  but 
turned  out  insufficient  to  satisfy  all  the  mortgage  and  judgment  creditors. 

The  appellants  therefore,  whose  judgments  were  prior  to  several  of  the  mortgagee, 
apprehending  themselves  injured  by  the  decree,  in  respect  to  the  preference  thereby 
given  to  the  creditors  on  mortgage,  appealed ;  insisting  (J.  Brockett),  that  they  ought 
to  be  paid  their  several  debts  according  to  the  due  course  of  law  and  equity ;  and 
that  their  securities  by  judgment  did,  in  law,  affect  the  real  estate,  and  the  trust 
thereof,  from  the  several  days  on  which  such  judgments  were  signed,  without  the 
aid  of  the  will;  and  therefore  ought  to  take  place  according  to  their  respective 
priorities,  as  well  on  equities  of  redemption  as  on  legal  estates ;  and  more  especially 
in  preference  to  mortgages  which  were  not  in  being  when  those  judgments  were 
signed,  and  whidi  could  not  therefore  take  from  the  appellants  any  security  tJiat 
was  before  l^ally  or  equitably  vested  in  them,  or  render  their  judgments  in  any 
degree  [330]  less  effectual  than  they  were  at  the  respective  times  of  signing  the 
sama 

On  the  other  side  it  was  said  (T.  Swinburne),  that  the  equity  of  redemption  of 
tlie  testator's  estate  was  actually  mortgaged  without  notice  of  the  judgments,  and 
before  the  same  were  extended ;  and  that  therefore  tiioee  mortgages  ought  to  be 
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satiBfied  before  them.  That,  in  a  Court  of  Equity,  judgment  creditors  could  only 
compel  the  sale  of  an  estate  of  inheritance  for  their  satisfaction ;  and  if  that  estate 
happened  to  be  in  mortgage,  it  was  not  reasonable  that  the  mortgagees  should  be 
decreed  to  convey  to  a  purchtwor,  without  first  receiying  their  money.  That  the 
decree  had  been  acquiesced  in  above  six  years,  and  was  in  a  great  measuns  per- 
formed, the  real  estate  having  been  sold,  and  the  greatest  part  of  the  parclii«» 
money  paid  to  several  of  the  mortgage  creditors.  And  that  if  this  decree  should  nov 
be  reversed,  the  present  respondents,  throu^  the  remissoeas  of  the  appellants  in  not 
appealing  sooner,  and  by  tine  growing  interest  of  the  prior  incumbrances  since  the 
decree,  might  be  in  danger  of  losing  their  just  debts. 

But,  after  hearing  counsel  on  this  appeal,  it  was  ordbrbd  and  adjudord,  that  the 
said  decree,  so  far  as  it  had  been  executed,  should  not  be  set  aside  or  opened ;  but  as 
to  the  monies  remaining  undivided  pursuant  to  the  decree,  the  appellants  should 
be  let  in  to  a  satisfaction  of  their  debts,  according  to  the  priority  of  their  sever*! 
securities ;  and  also,  that  the  respondents  should  be  at  liberty  to  contest  the  appel- 
lants, or  any  other  of  tlie  creditors  debts,  in  Chancery,  before  the  Master,  by  whom 
the  account  was  directed  to  be  taken,  if  they  should  think  fit ;  and  so  far  the  aud 
decree  was  to  be  reversed  and  opened.     (Jour.  vol.  17.  p.  460.) 


Case  2. — Henry  Champernowne, — Appellant ;  Ursula  Hujlersdon, — 
Respovdent  [llth  March  1708]. 

[Mew's  Dig.  i.  291.] 

[Lands  are  sold  to  A.  subject  to  an  annuity  of  £15  a  year  to  the  sister  of  the 
vendor;  the  lands  are  afterwards  mortgaged  and  otherwise  charged  by  A. 
and,  thus  charged,  descend  to  his  heir  at  law.  A  Court  of  Equity  will  make 
a  personal  decree  against  the  heir,  for  the  arrears  and  growing  paymrats  of 
this  annuity.] 

**  Dbobbb  of  Lord  Chancellor  Cowper  affirmed.** 

Richard  Hillersdou  Esq.  being  seised  in  fee  of  the  manor  of  Lambside,  and 
certain  messuages  in  Membland,  Caulstone,  and  Poole  Mills,  in  the  county  of  Devon, 
mortgaged  the  lands  of  Meblaud  for  £1000;  and  aftei-wards,  by  articles  dated  Slst 
January  1692,  in  consideration  of  a  marriage  between  his  daughter  and  Arthur 
Champernowne,  the  appellant's  brother,  he  covenanted  to  convey  the  said  muior 
and  premises  to  the  said  [331]  Arthur  Champernowne,  in  fee;  but  no  notice  wis 
taken  in  these  articles  of  any  annuity  payable  out  of  the  premises  to  t^e  respondent. 

Pursuant  to  ihe  articles,  the  said  Richard  Hilleradon,  by  lease  and  release  dated 
the  29th  and  30th  of  August  1695,  in  consideration  of  the  said  m&rrii^e,  and  of 
£6000  to  him  paid  by  Champernowne,  conveyed  all  the  premises  to  the  said  Arthur 
Champernowne  and  his  heirs  for  ever ;  with  a  covenant  for  quiet  enjoyment  free 
from  incumbrances,  except  the  leases  mentioned  in  a  schedule  annexed  to  the  release, 
and  the  £1000  mortgage  ;  but  in  this  schedule  mention  was  made  of  a  certain  annuity 
or  yearly  rent  of  £13  payahle  to  Ursula  HiMersdon  his  titter,  ovt  of  the  premiiet, 
for  her  life,  if  she  should  so  long  continue  unmarried. 

Some  time  afterwards,  Arthur  Champernowne  sold  the  manor  of  Lambside  and 
Poole  Mills  to  Nicholas  Trist  Esq.  for  a  valuable  consideration;  and  upon  his 
marriage  with  Mary  his  second  wife,  he  settled  the  lands  of  Caulstone  upon  the  said 
Mary  for  life,  for  her  jointure ;  and  limited  a  long  term  of  years  to  trustees,  after 
her  death,  to  raise  £1500  for  the  said  Mary,  or  as  she  should  direct 

In  November  1700,  Artliur  died,  leaving  Mary  his  widow,  and  the  appellant  his 
brother  and  heir  at  law ;  who  thereupon  became  Mititled  to  the  reiversion  of  Caul- 
stone, and  to  tJie  equity  of  redemption  of  Membland. 

At  the  time  of  Arthur's  deatli,  the  respondent's  annuity  of  £15  was  three  years 
and  a  half  in  arrear ;  and  therefore,  in  Easter  Term  1703,  she  exhibited  her  biK  in 
Chancery  against  the  appellant  as  the  brother  and  heir  of  Arthur,  in  order  U> 
recover  the  arrears  and  growing  payments  of  this  annuity,     l^e  defendant  by  his 
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aptwer  stated,  that  the  inheritance  of  Lambside  and  Poole  MillB  had  been  sold; 
that  Membland  was  still  in  mortgage  for  £1000;  and  that  Mary,  the  widow  of 
Arthur,  claimed  Caulstone  for  her  life,  and  for  a  long  term  after  hep  death,  for 
raising  £1500;  and  that  therefore  nothing  had  descended  to  him  on  the  death  of 
his  brother  but  the  reversion  of  Caulstone,  and  the  equity  of  redemption  of  Memb- 
land, the  clear  yearly  profits  whereof  did  not  exceed  the  interest  of  the  mortgage- 
money. 

On  the  20th  of  June  1707,  the  cause  was  heard  before  the  Lord  Chancellor 
Cowper,  who  decreed  the  defendant  to  pay  the  plaintiff  the  arrears  of  the  said 
annuity  of  £15  per  ann.  and  to  continue  the  growing  payments  thereof  for  the 
future  as  it  became  due,  and  to  pay  her  the  costs  of  suit;  and  it  was  referred  to  a 
Master  to  compute  the  arrears  and  tax  the  oosts. 

The  Master  accordingly  reported  the  arrears  of  tiie  annuity  to  amount  to  £153 
ISs.  and  taxed  the  costs  at  £58  ISs.  8d.  making  together  £212  13s.  8d. ;  which  report 
being  confirmed  absolutely,  the  defendant  was  seryed  with  a  writ  of  execution  of  the 
decree. 

[332]  But,  instead  of  obeying  this  decree,  the  defendant  appealed  from  it;  con- 
•tmding  (S.  Dodd,  J.  Belfield),  &at  he  was  charged  in  his  own  person  to  pay  this 
£212  13s.  8d.  and  tiie  growing  annuity  for  the  future,  whereas  the  lands  alone  ought 
to  be  subject  to  such  payments  That  he  was  only  charged  by  the  bill  as  heir  at  law 
of  his  late  brother  Arthur,  and  yet  by  the  decree  he  was  personally  charged  with 
the  arrears  of  the  annuity  which  had  incurred  due  in  his  brother's  life-time,  before 
he  had  received  one  penny  of  the  profits  of  the  lands  descended,  and  although  such 
profits  did  not  exceed  the  yearly  interest  of  the  mortgage-money  charged  thereon. 
And  that  the  exception  in  the  schedule,  of  the  respondent's  annuity,  ought  not  to 
charge  the  premises  in  the  hands  of  a  purchaser  for  a  valuable  consideration,  as 
Arthur  Champernowne  was,  because  that  annuity  was  merdy  voluntary  and  without 
consideration. 

On  the  other  side  it  was  insisted  (P.  King),  that  the  annuity  in  question  was  a 
good  charge  on  the  premises  in  the  hands  of  the  appellant;  and  tUat  he  having 
admitted  himself  to  be  in  the  possession  of  Membland,  and  entitled  to  the  reversion 
of  Caulstone,  was  the  only  person  of  whom  the  respondent  could  demand  the  pay- 
ment of  her  said  annuity,  and  which  was  the  whole  of  her  subsistence. 

Accordingly,  after  hearing  counsel  on  this  appeal,  it  was  ordbrbd  and  ADJimoaD, 
that  the  same  should  be  dismissed,  and  the  decree  therein  complained  of,  afBrmed ; 
and  that  the  appdlant  should  pay  the  respondent  £10  for  hjer  costs.  (Jour.  vol. 
16.  p.  662.) 


INDICTMENT. 

Geokge  Lookup, — Plaintiff;  The  King, — BefendaTvt  (in  Error) 
[5th  May  1766]. 

[This  case  is  obsolete.     See  14  &  15  Vict.  c.  100,  s.  24,  and  Ccutro  v.  Sea. 

6  A.C.  229.] 

[In  an  indictment  for  perjury,  the  crime  was  alleged  to  be  committed  in  the 
time  of  the  late  king;  but  was  charged  to  be  against  the  peace  of  the  now 
king.     This  error  is  fatal,  and  renders  the  indictment  totally  insufScient.] 

*»  Judgment  of  the  Court  of  K.  B.  reversed.     See  2  Hawk.  P.  C.  c  26. 
8.  92.** 

3  Burr.  1901. 

Sir  Thomas  Frederick,  on  the  death  of  Sir  John  his  brother  in  1767,  becoming 
possessed  of  a  very  considerable  fortune,  the  plaintiff  Lookup,  and  one  James 
Hamilton,  persons  well  known  to  be  very  conversant  in  the  arts  of  play,  found 
means  to  introduce  themselves  into  his  company ;  and  in  the  months  of  October  and 
[333]  November  1757,  they  contrived  to  be  (^ost  eivery  evening  with  him,  and 
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taking  every  advantage,  they  aad  their  aaaocisteB,  within  the  compass  of  a  ^ 
months,  won  a  very  considerable  sum  of  money  of  him. 

In  November  1757,  Lookup  and  Hamilton  contrived  to  get  themselves  invited 
to  Sir  Thomas  Frederick's  housei,  at  Hampton  in  Middlesex;  and  James  Plunbtt 
Esq.  (a  gentleman  who  had  been  frequently  of  the  company)  was  likewise  invited 
to  be  of  the  party,  and  accordingly  came  with  him. 

On  Saturday  the  1 2th  of  November  1757,  Sir  Thomas  Frederick  having  drwii 
freely  at  dinner,  retired  at  about  seven  in  tlie  evening  with  Lookup,  Hamilton,  aid 
Mr.  Plunkett,  into  a  private  room ;  when  cards  being  proposed  and  called  for,  Sit 
Thomas  Frederick  and  Hamilton  sat  down  to  play  at  a  geune  called  all  foun;  ud 
Hamilton  alleging,  that  he  was  tied  up  from  playing  for  more  than  one  guinea  t 
game,  they  played  only  for  that  sum ;  but  Sir  Thomas  Frederick  was  preivailed  up<n 
to  bet  with  Lookup  £30  and  with  Mr.  Plunkett  £20  on  each  game. 

In  the  course  of  this  sitting,  which  lasted  till  the  next  day.  Sir  Thomas  Frederick 
lost  many  more  games  than  he  won,  and  upon  the  whole  was  a  great  sufferer,  being 
stripped  of  all  his  ready  money  to  a  very  considerable  amount;  insomuch  that  In 
was  obliged  to  send  his  servant  to  town  the  next  morning  (altliough  Sunday)  to  hii 
banker  for  £300,  and  in  the  evening  of  that  day,  Sir  Thomast  Frederick,  Ixxduip* 
Hamilton,  and  Mr.  Plunkett  retired  into,  a  private  room,  when  Sir  Thomas  plajed 
again  at  all  fours  with. Hamilton  for  one  guinea  a  game,  and  continued  so  playing 
until  about  one  o'clock  the  next  morning,  during  which  time  Lookup  and  Plunkett, 
as  before,  made  the  same  bets  with  Sir  Thomas  of  £30  and  £20  each  game^  and 
during  the  course  of  this  sitting.  Sir  Thomas  Frederick  lost  all  the  ready  mone; 
he  had  so  sent  for  from  his  banker's,  and  likewise  a  further  sum  of  £1035,  whidi 
he  paid  to  Lookup,  Hamilton,  and  Plunkett,  by  drafts  on  his  banker  to  tint 
amount,  dated  the  same  13th  of  November  1757,  the  greatest  part  of  which  was  won 
by  Lookup. 

Sir  Thomas  being  stripped  at  these  two  sittings  of  so  large  a  sum  of  money,  and 
at  a  subsequent  meeting  in  the  same  month,  of  another  large  sum  .by  the  eame 
persons,  and  conceiving  he  had  been  unfairly  dealt  with,  was  advised  to  bring 
actions  against  the  persons  who  had  won  it,  not  as  atn  informer,  but  upon  the  dauie 
in  the  statute  of  the  9th  Ann.  chap.  14.  which  enables  the  loser  to  recover  back  tlx 
money  won.  And  accordingly,  on  the  5th  of  December  1757,  Lookup  was  served 
with  process  at  the  suit  of  Sir  'Thomas  Frederick,  returnable  in  the  Court  of  King's 
Bench  in  Hilary  Term  following;  and  having  appeared,  a  declaration  in  Hilu7 
Term  1758  was  delivered,  wherein  Sir  Thomas  Frederick  declared,  that  Lookup  was 
indebted  to  him  on  the  said  statute  in  £1500. 

To  this  action  Lookup  pleaded  nil  debet;  and  issue  being  joined  thereon,  notice 
was  given  for  trial  in  Trinity  Term  1758 ;  but  [334]  Mr.  Plunkett  and  Hamilton 
interposing  on  the  part  of  Lookup,  and  desiring  matters  might  be  referred  to  ari»i- 
tration,  the  notice  of  trial  was  thereupon,  at  their  instance,  countermanded ;  and 
the  matter  rested  in  this  state  until  Michaelmas  Term  following,  when  the  parties 
differing  concerning  the  terms  of  arbitration,  the  treaty  broke  off. 

Sir  Thomas  Frwierick  not  being  capable  of  proving  the  precise  sum  won.  by 
Lookup,  (as  in  an  action  brought  by  himself  he  could  not  be  admitted  an  evidence) 
was  advised,  agreeable  to  the  provision  in  the  statute,  to  prefer  a  bill  of  disooTery 
in  the  Court  of  Chancery  against  Lookup,  to  obtain  of  him  an  account  of  the  money 
he  had  so  won  of  Sir  Thomas ;  and  in  Hilary  Term  1769,  such  bill  was  accordingly  filed- 

Lookup,  to  gain  time,  at  first  both  pleaded  and  demurred  to  the  discovery;  bat 
the  plea  and  demurrer  being  upon  argument  overruled,  and  the  bill  being  after- 
wards amended  in  a  few  particulars.  Lookup,  on  the  19th  of  July  1759,  put  in  hi» 
first  answer  to  the  effect  following :  viz.  He  admitted  th«  play  at  Hampton,  both  on 
the  Saturday  and  Sunday  evenings ;  but  with  respect  to  tlie  play  on  Saturday,  he 
swore  the  game  first  played  at  was  whist,  and  that  Sir  Thomas  Frederick  at  tiat 
game  won  a  considerable  sum  of  Lookup ;  tjhat  Sir  Thomas  and  Lookup  afterwards 
played  at  all  fours ;  and  that  Lookup  tlien  lost  300  guineas  to  Sir  Thomas,  by  play- 
ing with  him  at  liiat  game,  and  in  express  terms  denied  tliat  Sir  Thcwnas  and 
Hamilton  did  play  that  evening  at  all  fours,  or  that  Lookup  then  won  of  Sir  ThomM 
any  sum  of  money.  But  in  regard  to  the  play  on  the  Sunday  evening.  Lookup 
admitted  it  was  between  Sir  Thomas  Frederick  and  Hamilton,  and  that  Lookup 
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betted  with  Sir  Thomas  on  the  side  of  Hamilton ;  but  he  expressly  denied  that  he 
won  any  money  of  Sir  Thomas  that  evening ;  on  tiie  contrary  he  swore,  that  he  lost 
80  considerably  tiiat  evening  to  Sir  Thomas,  that  he  was  obliged  to  leave  off  betting. 

Although  liis  answer  was  not  sworn  until  the  19th  of  July  1759,  yet  the  action 
at  law,  whereby  the  transactions  of  the  12th  and  13th  of  November  1757  were 
immediatdy  called  in  question,  was  commenced  so  long  before  as  the  5th  of 
December  1757 ;  so  that  it  was  impossible  for  Lookup  to  have  forgot  what  passed 
at  the  times  of  play,  especially  in  two  such  essential  matters,  as  the  game  played 
at,  and  his  being  a  winner  or  loser.  The  real  fact  was,  that  Sir  Thomas  Frwlerick 
was  then  in  such  a  seeming  decline  of  health,  that  it  wasi  thought  impossible  for 
him  to  live;  and  .'aerefore  Lookup  was  totally  regardless  of  what  he  swore,  and 
determined  at  all  events  to  confess  nothing  that  could  be  made  use  of  against  him. 

This  answer  being  in  many  instances  evasive,  exceptions  were  taken  to  it,  and 
being  reported  insufficient,  two  others  were  afterwards  put  in  by  Lookup ;  but  he 
still  persisted  in  his  first  story  of  not  being  a  winner,  but  a  loser. 

As  no  discovery  oould  be  obtained  from  Lookup,  Sir  Thomas  Fredcirick,  in 
Hilary  Term  1762,  proceeded  to  trial  in  his  action,  [335]  relying  chiefly  upon  the 
evidence  of  Mr.  Chandler  and  Mr.  Bristow,  who  were  both  in  4£e  room  during  a 
considerable  part  of  the  play,  and  particularly  at  Uie  breaking  up  of  the  Sunday 
night's  play;  Mr.  Plunkett  and  Hamilton  were  likewise  boUi  subpoenaed,  and 
Hamilton  attending  was  examined ;  but  notwithstanding  he  confessed  he  was  in- 
formed of  the  action  being  brought,  immediately  after  the  commencMnent  of  it, 
and  that  he  knew  it  was  grounded  on  the  transactions  which  passed  on  the  12th  and 
13th  of  November  1757,  at  Hainpton,  and  (as  may  be  reasonably  supposed)  must 
have  recollected  every  thing  material  that  happened  on  those  evenings,  or  at  least  so 
essential  a  fact  as  Lookup's  being  a  winner ;  yet  so  great  a  tenderness  had  Hamilton 
for  his  friend  Lookup,  that  he  could  not  be  prevailed  upon  to  remember  any  thing 
of  the  transaction ;  however,  upon  the  evidence  of  Mr.  Chandler  and  Mr.  Bristow, 
it  was  proved  to  the  sabisfaction  of  the  court  and  jury,  that  Sir  Thomas  Frederick 
did  play  at  all  fours  with  Hamilton,  both  on  tbe  12th  and  13th  of  November,  and 
that,  Sir  Thomas,  at  those  two  sittings,  did  lose  and  pay  to  Lookup,  in  money  and 
by  drafts  on.  his  banker,  to  the  amount  of  £750,  instead  of  Sir  Thomas  Frederick's 
winning  aoid  receiving  from  Lookup  300  guineas,  as  he  had  expressly  sworn  by  his 
answer ;  a  verdict  waa  therefore  given  for  £760  in  favour  of  Sir  Thomas  Frederick. 

It  fully  appearing  in  the  course  of  this  trial,  that  Lookup  had  sworn  false  by  his 
answer,  in  the  several  instances  above  stated,  and  that  it  could  not  be  by  mistake, 
but  was  manifestly  wilful  and  corrupt,  and  done  in  order  to  evade  the  discovery  Sir 
Thomas  Frederick  sought  by  his  bill  in  Chancery ;  Sir  Thomas  on  the  30tli  of  June 
1762,  preferred  a  biU  of  indictment  against  Lookup  for  perjury,  which  was  found 
and  presented  by  the  jury ;  stating  the  substance  of  Sir  Thomu  Frederick's  bill,  and 
of  Lookup's  answer,  and  assigned  the  perjuries  charged  to  have  been  by  him  cent- 
mitted  in  the  several  passages  before  mentioned,  on  the  19th  of  July  1759,  33  George 
II.  and  the  indictment  concluded  as  follows,  viz.  "  And  so  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  say,  that  the  said  George  Lo<^up,  on  the  said  19th 
day  of  July,  in  the  year  of  our  Lord  1769  aforesaid,  at  the  said  parish;  of  St. 
Dunstan  in  the  West,  in  the  said  county  of  Middlesex,  before  the  said  Richard 
Edwards,  then  being  one  of  the  said  Masters  of  the  said  Court  of  Chancery,  and 
then  and  there  so  having  such  sufficient  power  and  authority  to  administer  the 
aforesaid  oath  to  the  said  George  Lookup  as  aforesaid,  did  knowingly,  falsely, 
wickedly,  maliciously,  wilfully,  and  corruptly,  in  manner  and  form  aforesaid,  on 
big  oath  aforesaid,  in  and  by  his  aforesaid  answer  to  the  said  amended  bill  of  comr 
plaint,  commit  wilful  and  corrupt  perjury,  to  the  great  displeasure  of  Almighty 
God,  to  the  evil  example  of  all  others  in  the  like  case  offending,  and  against  the 
peace  of  our  said  now  Lord  the  King,  his  crown  and  dignity,  etc." 

[336]  Alarmed  at  this  indictment.  Lookup's  first  effort  was  to  intimidate  Sir 
Thomas  Frederick  from  prosecuting  il^  and  with  that  view,  he  set  up  his  brother  as 
a  common  informer,  to  bring  four  several  qm  tarn  actions  against  Sir  Thomas 
Frederick,  in  the  Court  of  Common  Pleas,  one  of  which  he  thought  proper  to  bring 
on  to  trial  in  Michaelmas  Term  1762,  and,  by  his  own  and  his  friend  Hamilton's 
evidence,  procured  a  verdict  for  his  brother  the  nominal  plaintiff,  for  no  less  than 
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£3150  under  a  pretence  that  ho  Lookup  had  lost  and  paid  to  Sir  Thomas  Frederick 
a  large  sum  of  money  on  the  11th  of  March  1757,  almost  six  years  before  the  com- 
mencement of  the  action,  and  that  Hamilton  likewise  had  lost  and  paid  ta  him 
another  large  sum  of  moner^  on  the  3d  of  December  1761. 

But  though  a  verdict  was  thus  obtained,  the  scheme  failed  of  the  effect  prin- 
cipally intended  by  it,  namely  that  of  stopping  the  indictment;  which  being  about 
this  time  at  issue,  it  was  found  necessary  to  have  recourse  to  some  otiier  con- 
trivance, to  delay  at  least  the  justice  of  the  Court  in  which  that  indictinent  wm  de- 
pending, if  it  could  not  be  finally  eluded ;  and  with  that  view  Lookup,  who  wu 
known  to  have  an  absolute  controul  over  Hamilton,  is  supposed  to  have  sent  him 
abroad,  in  order  to  have  a  pretence  for  postponing  the  trial ;  for  a  notice  being 
given  by  Sir  Thomas  Frederick,  for  the  trial  of  the  indictment  at  the  sittings  aft» 
Hilary  Term  1763,  Lookup  applied  to  the  Court  to  have  the  trial  put  o£E  until  the 
then  next  term,  on  the  absence  of  Hamilton ;  and  which,  on  Lookup's  swearing  th&t 
Hamilton  was  then  in  France,  and  that  he  was  so  material  an  evidence  for  him, 
that  he  could  not  safely  proceed  to  trial  without  his  testimony,  the  Court  wu 
pleased  to  grant. 

Hamilton  returning  to  England,  as  soon  as  the  purpose  of  sending  him  abroad 
was  answered,  notice  of  trial  was  given  for  the  sittings  after  Easter  Term  1763; 
but  the  multiplicity  of  other  business  prevented  the  cause  from  coming  on  within 
those  short  sittings,  and  it  therefore  stood  over  until  the  next  term. 

In  Trinity  Term  1763,  notice  of  trial  was  again  given  by  Sir  Thomas  Frederick; 
but  now  Mr.  Plunkett  was  abroad,  which  gave  a  fr^h  handle  to  Lookup  for  an  ap- 
plication to  the  Court,  to  have  the  trial  again  postponed  by  reason  of  his  absence; 
which  upon  Lookup's  swearing  to  the  fact,  and  that  Mr.  Plunkett  was  so  material 
a  witness  for  him,  that  he  could  not  safely  proceed  to  trial  without  his  evidence,  the 
Court  was  pleased  again  to  grant. 

Sir  Thomas  Frederick,  hearing  that  Mr.  Plunkett  and  Hamilton  were  both  in 
England,  caused  notice  of  trial  to  be  given  for  the  sittings  after  Michaelmas  Tenn 
1763,  and  had  both  of  them  subpoenaed  the  same  day,  whereby  any  further  shifts 
by  Lookup  were  prevented;  and  accordingly,  on  the  3d  of  December  1763,  the 
indictment  was  tried,  when  the  two  essential  assignments  of  perjury,  namely,  the 
game  played  at  being  all  fours,  and  not  whist,  and  Sir  Thomas  Frederick  being  a  con- 
siderable loser  to  Lookup,  were  [337]  clearly  proved  by  five  witnesses,  who,  although 
the  Court  had  taken  the  precaution  to  have  the  evidence  examined  apart,  all  ajgnxA 
in  their  testimony.  The  only  persons  attempted  to  be  produced  on  the  b^alf  of 
Lookup,  were  Plunkett  and  Hamilton,  who,  notwithstanding  Lookup  had  put  off  the 
trial  twice,  on  allegations  upon  oath  that  they  were  material  witnesses  for  him. 
did  not  contradict  any  of  the  facts  sworn  to  by  the  witnesses  pn  the  other  side,  or 
gay  any  thing  material  in  Lookup's  behalf.  Whereupon  the  jury,  to  the  entire 
satisfaction  of  the  Court,  found  Lookup  guilty  of  wilful  and  corrupt  perjury. 

Lookup  immediately  afterwards  fled,  and  the  proper  steps  were  taien  towards 
an  outlawry ;  to  avoid  which,  he  surrendered  on  the  day  before  the  outlawry  would 
have  taken  place.  And  the  Court  having  taken  time  to  consider  of  their  judgment, 
and  having  heard  every  thing  that  Lookup  had  to  say  in  his  excuse,  he,  on  the  19th 
of  November  1765,  was  brought  into  Court,  when  the  following  judgment  was  pro- 
nounced against  him:  viz.  "  That  the  said  George  Lookup,  for  ihe  trespasses,  con- 
tempts, and  perjuries  aforesaid,  be  set  in  and  upon  the  pillory  at  Charing  Cross, 
in  the  county  of  Middlesex,  for  the  space  of  one  hour;  and  liiat  the  said  George 
Lookup  be  afterwards  transported  to  some  of  his  Majesty's  Colonies  or  Plantations 
in  America,  for  the  space  of  seven  years ;  and  also  that  the  said  George  Lookup  be 
now  remanded  to  the  custody  of  the  Marshal,  to  be  by  him  kept  in  safe  custody,  in 
execution  of  the  judgment  aforesaid,  and  until  he  shall  be  transported  as  aforesaid." 
To  obtain  a  reversal  of  this  judgment.  Lookup  brought  a  writ  of  error  in  Parlia- 
ment (J.  Morton,  J.  Eyre),  and  therein  assigned  tlie  following  errors :  I.  That  the 
indictment  was  insuflBcient  II.  That  the  offence  in  the  indictment  specified,  was 
rtot  charged  to  have  been  done  against  the  peace  of  his  late  Majesty,  in  whose  reign 
it  was  alleged  to  have  been  committed.  III.  That  the  offence  was  charged  to  have 
been  done  against  the  peace  of  his  present  Majesty,  in  whose  reign  it  appeared  not 
to  have  been  committed.     IV.  That  no  certain  day  or  time  was  fixed,  appointed,  or 
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limited  hj  the  judgment,  for  setting  the  plaintiff  in  error  in  and  upon  the  pillory. 
V.  That  no  certain  day  was  fixed,  appointed,  or  limited  by  the  judgment,  for  the 
transportation  of  the  plaintiff  in  error.  And  VI.  That  the  Court  of  King's  Bench 
had  not  any  power  or  authority,  by  law,  to  adjudge  or  order,  thut  the  plaintiff 
should  be  transported  to  some  of  his  Majesty's  Colonies  or  Plantations  in  America, 
for  the  space  of  seven  years. 

In  support  of  these  assigned  errors  it  was  contended,  that  the  indictment  was 
substantially  defective,  and  therefore  no  judgment  could  be  pronounced  upon  it 
against  the  defendant.  It  did  not  charge  the  offence  to  have  been  committed 
against  the  peace  of  the  King,  and  this  omission  was  a  defect  in  substance;  crimes 
being  the  object  of  the  jurisdiction  of  courts  of  criminal  justice,  only  as  they  are 
offences  eigainst  the  peace  of  the  King,  against  the  order  of  the  King's  gOTernment 
established  by  law.  In  a  common  action  of  trespass  vi  et  turmis,  which  partakes 
of  the  nature  of  a  criminal  [338]  proceeding  in  the  slightest  degree  only,  Uie  omis- 
sion of  contra  paeem  was  at  the  common  law  a  substantial  objection,  to  be  taken 
advantage  of  by  writ  of  error;  d  fortiori  in  an  indictment,  wherein  the  greatest 
accuracy  is  required,  and  where  the  charge  must  be  fully  and  completely  made,  both 
in  substance  and  in  form.  In  fact,  indictments  have  been  quashed,  and  judgments 
reversed,  in  a  variety  of  instances,  upon  this  objection.  If  the  omission  of  contra 
paeem  be  &  defect,  it  cannot  be  supplied  by  intendment,  even  after  verdict  or 
judgment ;  nor  will  the  charging  the  offence  to  be  committed,  m  in  the  present  case, 
against  the  peace  of  his  present  Majesty,  which  is  absurd  and  impossible,  help  it. 
lord  Chief  Justice  Hale,  in  his  Pleas  of  the  Crown,  Vol.  II.  p.  188.  puts  a  case  pre- 
cisely similar  to  the  present.  "  If  A.  sajrs  he  be  indicted  for  an  offence  supposed 
to  be  committed  in  the  time  of  a  former  King,  and  concludes  contra  paeem  Domini 
Segis  nunc,  it  is  insufficient;  for  it  must  be  supposed  to  be  done  contra  paeem  of 
that  King,  in  whose  time  it  was  committed."  The  single  authority  of  that  great 
judge,  so  eminently  learned  in  the  criminal  laws  of  his  country,  was  sufficient  ^o 
decide  this  point;  however  others  were  not  wanting;  and  it  was  apprehended,  that 
there  was  no  adjudged  case,  or  even  a  dictum  of  any  judge,  to  be  found  in  the  law 
books  to  the  contrary. 

But  this  judgment  was  not  only  substantially  defective,  it  was  also  erroneous. 
For  the  Court  had  fixed  no  time  within  which  the  plaintiff  was  to  be  set  in  the 
pillory,  or  transported ;  consequently,  they  in  effect  left  the  plaintiff  to  the  mercy 
of  the  officer  who  was  intrusted  with  the  execution  of  the  sentence ;  and  though  im- 
prisonment was  not  a  substantive  part  of  the  punishment  intended  to  be  inflicted, 
jet  the  judgment  had  the  effect  of  an  adjudication,  that  the  plaintiff  should  be  im- 
prisoned for  an  uncertain  time,  at  the  discretion  of  the  officer,  which  was  conceived 
to  be  utterly  against  law.  Ajiother  objection  to  this  judgment  wa«,  that  tiia  power 
of  courts  to  transport,  in  cases  of  perjury,  is  founded  upon  tJie  statute' 2  Greo.  II. 
c.  25.  whereby  courts  are  authorized  to  transport  offenders  "  to  some  of  his  Majesty's 
Plantations  beyond  the  seas,  for  a  term  not  exceeding  seven  years."  It  was  con- 
ceived, that  the  judgment  of  transportation  ought  strictly  to  pursue  the  direction 
and  words  of  the  statute;  whereas,  in  the  present  case,  the  Court  of  King's  Bench 
had  ordered  the  plaintiff  in  error  to  be  transported  to  some  of  his  Majesty's  Colonies 
or  Plantations  in  America,  which  was  not  agreeable  to  the  letter  of  the  statute,  and 
therefore  not  warranted  by  it.  It  was  therefore  hoped,  that  the  judgmeoit  would 
be  reversed. 

On  behalf  of  the  prosecutor  it  was  argued  (F.  Norton,  J.  Dunning),  that  the 
supposed  error  in  the  indictment,  was  nothing  more  thatn  a  misprision  of  the  clerk, 
in  a  point  which  had  no  relation  to  the  guilt  or  innocence  of  the  party  indicted, 
nor  did  in  any  manner  alter  or  affect  the  nature  of  the  charge ;  it  was  not  in  the 
allegation  of  any  fact,  to  be  proved  or  disproved  by  evidence,  but  in  the  stating  a 
mere  legal  conclusion  from  the  facta  before  alleged ;  the  truth  of  which  being  ascw- 
tained  beyond  controversy  by  tiie  verdict,  that  conclu-[339}-sion  must  necessarily 
result  from  them,  whether  it  was  so  expressed  or  not.  But  ^is  objection,  if  it  was 
of  any  weight,  might  have  been  taken  advantage  of  in  the  Court  below,  by  demurrer, 
by  motion  to  quash  the  indictment,  or  in  arrest  of  judgment;  and  though  it  is  true, 
that  Courts  of  Justice  do  not  ordinarily  exercise  the  same  liberality  of  intendment 
in  support  of  indictments,  as  in  other  cases  after  verdict,  it  is  no  less  true,  that  an 

229 


Digitized  by 


Google^ 


IVBBOWK.  EFFINGHAM  (lADY)  V.  NAPIER  [1727] 

objection  of  form,  thus  kept  in  reserve  to  defeat  a  judgrment,  and  elude  a  puniah- 
ment  so  well  merited,  usually  meets  with,  as  it  deserves,  all  possible  discouatkiance. 
Besides,  the  word  now,  in  which  the  whole  of  this  supposed  error  consists,  might 
and  ought  to  be  rejected  as  mere  surplusage,  the  sense  being  complete  without  it; 
and  the  idea  it  is  supposed  to  convey,  being  repugnant  to  every  other  part  of  the 
indictment,  and  not  only  in  fact  false,  but  in  its  nature  impossible  to  be  true.  The 
rejecting  this  single  word  would  put  an  end  to  the  objection,  and  leave  the  indict' 
ment  perfect,  consistent,  formal  and  l^al ;  and  in  indictments,  as  in  all  other 
cases,  where  words  of  this  sort  occur,  nobody  knows  how  or  why,  which  have  either 
no  meaning  at  aU,  or  such  as  tends  to  involve  the  whole  in  absurdity  and  nonsenK, 
Courts  of  Justice)  not  only  may,  but  frequently  do  and  ought  to  reject  them. 

As  to  the  supposed  errors  in  the  form  of  the  judgment  itself,  it  was  the  form 
usually  observed  in  similar  cases;  and  was  warranted  by  all  tiie  precedents  to  be 
found  in  the  Court  by  which  it  was  pronounced.  If  the  objection  drawn  from  the 
want  of  specifying  the  precise  days  for  the  execution  of  the  different  parts  of  the 
sentence  was  to  prevail,  it  would  overturn  almost  every  judgment  of  that  and 
every  other  Court  of  Criminal  Jurisdiction,  by  which  the  day  of  execution  (except 
where  it  is  otherwise  directed  by  act  of  parliament,  as  in  the  case  of  murder)  is 
usually  left  to  the  discretion  of  the  sheriff,  or  other  officer  to  whom  the  executiw 
belongs,  and  who  it  is  to  be  presumed  will  execute  it  at  the  most  convenient  time; 
since  it  is  his  duty  to  do  so,  and  he  is  punishable  if  he  does  otherwise.  And  as  to 
the  error  last  assigned,  which  was  understood  to  be  founded  in  a  supposed  distino-  I 
tion  between  Colonies  and  Plantations,  that  distinction  remained  to  be  made  out,  ! 
and,  as  applied  to  this  subject,  was  conceived  to  have  no  foundation.  It  was  there-  i 
fore  hoped,  tJiat  the  judgment  would  be  affirmed.  ! 

After  hearing  Counsel  on  this  Writ  of  Error,  the  Judges  were  directed  to  deliver  ■ 
their  opinions  upon  the  following  question ;  viz.  "  Whetiier  the  perjury  being 
alleged  in  the  indictment  to  have  been  committed  in  the  time  of  the  late  King,  and 
charged  to  be  against  the  peace  of  the  now  King,  is  fatal,  and  renders  the  indictr 
ment  insufficient?"  And  the  Lord  Chief  Baron  of  the  Court  of  Exchequer,  having 
conferred  with  the  rest  of  the  Judges  present,  acquainted  the  House,  "  That  they  all 
agreed  in  their  opinion  in  the  affirmative."  Whereupon,  it  was  ordkrbd  and 
AD/UDoaD,  that  the  judgment  of  the  Court  of  King's  Bench  should  be  reiversed. 
(Jour.  vol.  31.  p.  376.) 


[340]  INFANT. 

Case  1. — Dowager  Lady  Effingham, — Appellant;  Sir  John  Napiek  and 

others, — Respondents  [Ist  May  1727]. 

[Mew's  Dig.  vii.  1463.     See  Seton  on  Judgments,  5th  ed.  830.] 

[An  infant  is  not  bound  by  the  decree  of  a  Court  of  Equity,  but  must  have  a 
reasonable  time  after  he  comes  of  age  to  shew  cause  against  it.] 

**The  report  in  2  P.  Wms.  401,  is  thus  abridged  in  the  margin :  "  Upon 
a  decree  against  an  infant,  unless  cause  within  six  months  after  he  comes  to 
age,  the  infant  may  answer,  make  a  defence,  and  examine  witnesses  anew." 
&e  also  Fountain  v.  Cain  &  al.  1  P.  Wms.  604,  that  where  there  is  a  decree, 
nisi  ccmsa,  against  an  infant ;  on  such  infant's  coming  of  age,  and  before  the 
decree  is  made  absolute,  he  may  put  in  a  new  answer ;  Bennett  v.  Lee,  2  Atk. 
531,  ace.  And  exceptions  cannot  be  taken  to  an  infant's  answer;  Strvdwiek 
V.  Pargiter.  Bunb.  338.  The  infant  at  his  full  age  may  (as  the  right  way  is) 
apply  to  the  Court,  and  set  forth  how  he  is  grieved  by  the  decree,  and  mar 
have  leave  to  amend  or  alter  his  answer,  or  any  part  of  it,  or  put  in  a  new 
one ;  but  if  he  does  not  do  so,  it  shall  be  presumed  that  he  abides  by  it,  and 
so  it  shall  be  read  against  him.     Gilb.  Rep.  Eq.  3,  4.** 

2  P.  Wms.  401.     Viner,  vol.  4.  p.  448.  ca.  12. 

After  the  determination  of  tlie  former  appeal  in  this  cause,*  viz.  on  ihgt  14th 


*  See  title  Mortgage,  ca.  11. 
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of  Julj  1725,  Thomas  Lord  Effingham  died ;  having  made  hie  will,  and  thereof 
^pointed  the  now  appellant,  his  widow,  executrix. 

On  the  28tii  of  July  1726,  the  respondent  Sir  John  Napier  attained  his  age  of 
21,  &nd  was  served  with  a  subpoena  to  shew  cause  against  the  former  decree.  But 
initead  of  setting  down  the  causes  again  for  hearing,  or  shewing  cause  against  the 
decree,  he  thought  fit,  when  the  six  months  were  very  near  expired,  to  prefer  a 
petition  to  the  Lord  Chancellor  King,  praying  liberty  to  amend  his  bill,  or  exhibit 
a  new  one,  a«  also  to  amend  his  answer  to  tiie  appellant/s  cross  bill ;  and  that  in 
order  thereto,  the  appelant  might  produce  all  tiie  deeds  and  writings  in  her 
ciutody  and  power  relating  to  the  premises,  to  the  end  that  he  might  inspect  and 
take  copies  of  such  of  them  as  he  should  have  occasion  for. 

On  the  27th  of  January  1726,  this  petition  was  heard  before  the  Lord  Chan- 
cellor, assisted  by  the  Master  of  the  Rolls ;  when  his  Lord^ip  was  pleased  to  order, 
that  Sir  John  Napier  should  be  at  liberty  to  amend  his  answer,  or  put  in  a  new 
answer  to  the  appellant's  cross  bill,  and  that  he  should  have  time  till  the  first  day 
of  the  then  next  Term  for  that  purpose.  But  as  to  the  amending  his  original  bill, 
his  Lordship  declared,  that  there  did  not  appear  to  be  any  precedent  in  the  Court 
fw  amending  a  bill,  in  any  points  wherein  the  same  had  beetn  dismissed  upon  the 
merits;  but  it  was  ordered,  that  Sir  John  Napier  should  be  at  [341]  liberty  to  re- 
iiear  the  causes ;  and  to  that  end,  that  the  original  cause  should  stand  over  till 
after  the  time  given  for  amending  his  answer,  or  putting  in  a  new  answer  to  the 
cross  bill,  was  expired :  and  it  was  further  ordered,  that  the  respondent  Sir  John 
ahould  be  at  liberty  to  see  the  deeds,  writings,  and  exhibits,  which  were  made  use  of 
bj  the  appellant  at  the  hearing  of  the  causes ;  and  to  that  end,  the  appellant  was 
to  leave  the  same  with  her  clerk  in  Court,  to  be  inspected  by  the  said  respondent  or 
his  agents. 

From  this  order  the  present  appeal  was  brought,  and  on  behalf  of  the  appellant 
it  was  insisted  (P.  Torke,  T.  Reaves),  that  the  respondent  Sir  John  having  first 
brought  his  original  bill  to  impeach  the  settlement  of  the  16th  of  July  1718 ;  and 
tbe  appellant  having  by  her  answer  to  that  biU  insisted,  that  the  deed  was  fairly 
and  deliberatdy  executed,  and  not  obtained  by  any  fraud,  circumvention,  or 
inrprise;  the  proper  and  only  heads  of  equity  on  which  the  respondent  could  hope 
for  any  relief  against  the  deed,  were  fully  in  issue  in  that  cause:  and  as  the 
appellant's  cross  bill  was  to  establish  the  deed,  and  to  have  a  legal  estate  in  the 
premises  therein  comprised  conveyed  to  her,  and  as  both  those  causes  had  been 
heard  together,  the  respondent  Sir  John  ought  not  now  to  be  at  liberty  to  put  in  any 
new  answer,  or  amend  his  former  one;  because  it  might  occasion  an  examination 
(rf  witnesses  de  novo  to  the  same  matters  as  were  in  issue  in  the  original  cause, 
after  publication  had  passed  in  that  cause,  and  the  same  had  been  heard ;  which  was 
apprciiended  to  be  contrary  to  the  known  and  established  rules  of  the  Court  of 
Chancery,  and  might  be' a  means  of  introducing  perjury,  lliat  no  precedent  could 
be  produced  of  leave  being  given  to  one  who  was  an  infant  at  the  time  of  putting 
m  his  answer  to  a  cross  bill,  either  to  amend  that  answer,  or  put  in  a  new  one, 
after  he  came  of  age,  and  after  both  the  original  and  cross  causes  had  been  heard. 
That  tiiis  case  differed  from  the  case  of  an  original  bill  being  brought  -against  an 
infant;  and  it  was  apprdiended,  that  the  rule  in  Courts  of  Equity  for  infants  to 
have  a  day  to  shew  cause  against  a  decree,  does  not  hold  in  cases  where  trusts  are 
carried  into  execution  against  infants;  for  in  such  cases  it  hath  not  been  the 
practice  of  Courts  of  Equity  to  give  an  infant  a  day  to  shew  cause.  That  the 
declaration  of  the  Court  in  the  order  now  appealed  from,  "  That  there  did  not 
appear  any  precedent  in  the  Court  for  {unending  a  bill  in  any  points  wherein  the 
tame  had  teen  dismissed  upon  the  merits,"  might  very  properly  be  used  as  an  argu- 
ment against  the  respondent  Sir  John's  amending  his  answer,  or  putting  in  a 
new  answer  to  the  appellant's  cross  bill;  for  if  he  was  at  liberty  to  do  so,  and 
thereby  bring  new  matter  in  issue,  or  make  another  defence  in  the  cross  cause,  and 
then  be  permitted  to  rdiear  both  causes,  it  might  tend  to  reverse  or  vary  the  decree 
already  pronounced  in  the  original  cause ;  and  might  be  productive  of  the  same  in- 
eonveniencies  as  if  he  had  liberty  to  amend  the  original  bill.  That  it  was  appre- 
hended, the  order  of  the  House  upon  the  former  appeal  could  not  properly  be 
carried  any  farther  than  that  the  respondent  Sir  John  [342]  might,  when  he  came 
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of  age,  be  at  liberty,  if  he  thought  fit,  to  apply  to  the  C!ourt  of  Chancery,  to  hare 
the  causes  reheard  upon  the  pleadings  and  proofs  as  they  then  stood :  for  when  the 
House  had  absolutely  reversed  that  part  of  the  original  decree  which  related  t9 
what  the  appellant  was  entitled  to  by  virtue  of  the  settlement  of  July  1718,  and 
the  inquiry  directed  concerning  the  value  of  the  lands  intended  to  be  comprised 
in  that  settlement ;  it  could  not  be  meant  that  any  farther  examination  should  be  had 
as  to  those  matters.  And  therefore  it  was  hoped,  that  the  order  complained  of  would 
be  reversed  J  and  that  as  the  respondent  Sir  John  Napier  had  not  shewn  any  cauu 
against  the  decree,  the  same  should  now  be  made  absolute. 

On  the  other  side  it  was  contended  (C.  Talbot,  T.  Lutwyche),  that  the  atiet 
was  warranted,  as  well  by  the  reason  of  the  case,  as  by  the  constant  and  ancient 
practice  of  the  Court.  For  that  Courts  both  of  law  and  equity  protect  an  infant 
from  suffering  by  his  inability  to  manage  or  defend  any  suit  in  ration  to  his  in- 
heritance: at  law,  in  all  such  suits  tiie  parol  should  demur,  and  in  many  cases  wheire 
an  infant  is  plaintiff,  the  proceedings  shall  be  stayed  until  after  he  comes  of  age; 
and  though  Courts  of  Equity  allow  of  proceedings  against  an  infant  as  far  as  a 
decree,  yet  at  the  same  time  they  always  allow  an  infant  time,  after  his  coming  of 
age,  to  shew  cause  against  such  decree :  which  privilege  would  be  vain  and  of  no  uae, 
unless  he  should  be  allowed  an  opportunity  of  amending  that  defence,  which  he  it 
presumed  incapable  of  making  properly  during  his  minority.  That  the  present  case 
was  still  much  stronger,  because  it  appeared,  that  through  the  neglect  of  the  re 
spondent's  former  sc^icitor,  his  cause  had  been  mismanaged,  and  several  proceedinga 
taken  therein  to  his  great  prejudice.  That  the  House  having  taken  the  former 
decree  to  be  defective,  in  not  giving  the  respondent  time  to  shew  cause  against  it 
after  his  coming  of  age,  did  in  great  justice  supply  that  omission,  and  give  him 
time  to  shew  cause  according  to  tiie  course  of  the  Ck>urt ;  and  this  course  allowing 
the  respondent  to  put  in  a  further  answer  and  amend  his  defence,  it  could  not  be 
the  intention  of  the  House  to  deprive  him  of  the  benefit  of  any  defence  which  he 
could  justly  make  against  the  appellant's  claims;  without  which,  these  causes  would 
come  to  a  hearing  upon  an  imperfect  defence  made  on  behalf  of  the  respondent, 
when  he  himself,  by  reason  of  his  infancy,  was  not  capable  of  making  any  defence, 
and  when  his  former  solicitor  failed  to  make  a  proper  one  for  him. 

After  hearing  counsel  on  this  appeal,  it  was  ordbrbd  and  AD/mioBD,  that  the 
same  should  be  dismissed ;  and  the  order  therein  complained  of,  affirmed.*  (Jour, 
vol.  23.  p.  122.) 


[343]     Case  2. — Frances  Lucy,  widow, — Appellant ;  Robeet  Moore  and 
others, — Respondents  [21st  April  1730]. 

[Mew's  Dig.  vii.  1391;  viii.  492;  xii.  813;  xiv.  1747.     See  Drucc  v.  Deniton, 

1801,  6  vee.  395.] 

[By  articles  made  previous  to  the  marriage  of  a  female  infant,  it  was  agreed, 
that  in  consideration  of  a  suitable  jointure  to  be  made  by  the  husband  after 
the  wife  should  come  of  age,  the  whole  of  her  real  estate  should  be  limited  to 
the  husband  in  fee.  The  jointure  was  accordingly  settled,  and  the  wife  being 
of  age,  was  a  party  to  the  deed ;  but  it  was  held,  that  she  was  not  botmd  by 
th«  articles,  and  that  her  acceptance  of  the  jointure  did  not  amount  to  a 
confirmation  of  them\.'\ 

'^fSee  the  succeeding  note,  by  which  it  appears  that  this  wbb  by  no 
means  the  express  point  determined. 

The  following,  it  is  thought,  is  a  more  full  and  accurate  statement  of  this 
Case: 

One  by  articles,  previous  to  his  marriage,  covenants,  in  consideration  of 
£3500  portion,  and  on  his  intended  wife's  conveying  her  lands  to  him  and 


*  The  parties  afterwards  compromised  all  matters  in  difference,  and  their  agree- 
ment for  that  purpose  was,  on  the  10th  of  August  1728,  made  an  order  of  the 
Court  of  Chancery.     (Register  1727.     Lib.  B.  p.  488.) 
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his  heirs  when  she  came  of  age,  to  settle  certain  lauds  of  his  own  in  jointure. 
Neither  the  wife  nor  her  trusteee  executed  the  articles.  After  marriage,  the 
husband  settles  his  lands  mentioned  in  the  articles,  and  recites  the  settlement 
to  be  in  performance  of  the  articles,  and  in  consideration  of  the  marriage, 
and  for  a  provision  for  the  wife  (to  bar  her  of  dower)  and  their  issue;  but 
never  requires  her  to  convey  her  lands  to  him.  The  wife  is  a  party  to,  and 
executes  this  settlement.  After  the  husband's  death,  she  enters  on  the  settled 
lands. — This  settlement  is  a  waiver  by  the  husband  of  the  proposed  con- 
veyance by  tiie  wife ;  and  she  shall  hold  as  well  her  own  estate  as  also  the  lands 
settled. 

Dbcbbe  of  Lord  Chancellor  King  was  affirmbd. 

The  question.  Whether  a  jointure  on  an  infant  before  marriage  may  be 
waived,  was  not  quite  settled  tiU  the  case  of  Drury  v.  Brury;  reported  by 
the  name  of  Buckingham  (E.)  v.  Drwry,  ante,  vol.  3.  p.  492.'  title  Dower, 
ca.  4.  That  case  was  heard  before  Lord  Northington,  C.  Hil.  1  Geo.  3.  The 
points  determined  by  Lord  Northing^n  in  that  case  were,  1st,  That  the  stat. 
27  H.  8.  c.  10,  which  introduced  jointures,  extends  to  adult  women  only, 
infants  not  being  particularly  named ;  and  therefore,  that  notwithstanding 
a  jointure  on  an  infant,  she  may  waive  the  jointure  and  elect  to  take  dower. 
2dly,  That  a  covenant  by  the  husband,  that  his  heirs,  executors,  or  administra- 
tors, shall  pay  the  wife  an  annuity  for  her  life,  in  full  for  her  jointure  and 
in  bar  of  Dower,  without  expressing  that  it  shall  be  charged  on  any  par- 
ticular lands,  or  be  secured  out  of  lands  generally,  is  not  a  good  equitable 
jointure  within  the  statutei.  3dly,  That  a  woman,  being  an  infant,  cannot^ 
by  any  contract  previous  to  her  marriage,  bar  hersdf  of  a  distributive  share 
of  her  husband's  personalty  in  case  of  his  dying  intestate. — From  that 
decree  there  was  an  appeal  to  the  House  of  Lords,  and  after  hearing  the 
Judgee  seriatim  on  the  question.  Whether  a  jointure  on  an  infant  could  be 
waived!  on  which  they  were  divided  in  opinion,  the  Decree  was  reverted  as 
to  all  the  above  points,  and  it  was  by  the  decree  of  the  Lords  "  dbclabbd. 
That  the  respondent  (the  widow)  wa*  hownd  by  the  agreement  entered  into 
in  consideration  of,  and  preivious  to,  her  marriage;  and  that  the  same 
ought  to  be  performed  and  carried  into  execution ;  and  that  she  was  thereby 
barred  of  her  dower,  and  of  any  share  of  her  husband's  personal  estate  under 
the  statute  of  distributions." 

Before  the  above  decision,  the  only  direct  opinions  as  to  the  effect  of  a 
jointure  on  an  infant,  were  Sir  J.  Jdiyll's,  in  Cray  v.  Willis,  2  Eq.  Ab.  389. 
c.  17 :  Vin.  tit.  Dower,  Q.  3.  pi.  18 ;  against  its  barring :  and  Ld.  Hardwicke's, 
in  Price  v.  Seys,  Barn.  c.  117;  and  Harvey  v.  Ashley,  3  Atk.  607,  to  the 
contrary.** 

Grounds  and  Rudiments  of  Law  and  Equity,  p.  122.  ca.  24.  **  Mosely  59.  c.  38.** 

George  Bohun  Esq.  being  possessed  of  a  leasehold  estate  near  Spitalfields,  in  the 
county  of  Middlesex,  and  other  lands  and  hereditaments,  aoid  of  a  considerable 
personal  estate ;  and  having  [344]  issue  only  four  daughters,  made  his  will,  dated 
the  17th  of  July  1705,  and  thereby  devised  to  Dr.  Ralph  Bohun,  Mr.  Humphry 
Barker,  and  the  respondents  Rowland  Berkley,  George  Guy,  Charles  Newburgh, 
ted  Thomas  Burgh,  and  their  heirs,  certain  messuages  and  lands  in  the  county  of 
the  city  of  Coventry,  and  in  the  county  of  Warwick,  upon  trust,  to  permit  his 
daughter  Susan  to  receive  the  rents  and  profits  thereof  until  she  should  marry  or 
die;  and  in  case  she  married  with  the  cont<ent  of  the  said  Newburgh  and  Burgh, 
snd  of  her  mother,  that  then  they  should  convey  the  said  estate  in  such  manner 
as  his  said  daughter  Susan,  with  the  consent  of  her  husband,  should  appoint;  and 
in  default  of  such  appointment,  to  his  said  daughter  Susan,  her  heirs  and  assigns, 
for  ever.  And  in  case  his  said  daughter  Susan  should  die  before  her  marriage, 
or  should  marry  witiiout  such  consent,  then,  that  his  trustees  should  dispose  of  his 
estates  so  devised,  in  such  manner  as  touching  the  rest  of  his  real  estate  was  by 
his  said  will  directed ;  and  then  his  daughter  Susan  should  only  have  an  equal 
share  with  her  other  sisters  of  the  residue  of  his  estate,  after  payment  of  his  debts 
and  legacies.     The  testator  further  devised  to  the  said  trustees  and  their  heirs,  all 
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his  real  estate  in  or  near  Spitalfields,  which  he  willed  should  be  by  them  sold  after 
his  death,  and  the  money  thereby  arising  to  be  subject  to  the  intents  of  his  said  vill 
declared  concerning  the  residue  of  his  estate.  He  then  devised  to  his  daughter  Jane 
£3600  to  be  paid  at  her  age  of  21,  or  marriage;  and  after  several  other  specific 
legacies  and  bequests,  he  gave  the  residue  of  his  real  and  personal  estate  to  fail 
tliree  daughters  Mary,  Elizabeth,  and  Jane,  (and  also  to  his  daughter  Susan,  in 
case  she  should  marry  without  such  consent  as  aforesaid,  and  forfeit' the  estate  in- 
tended for  her,  and  not  otherwise,)  to  be  equally  divided  amongst  them  share  an^ 
.hare  alike;  and  made  his  said  trustees,  together  with  Mary  his  wife,  executors. 

Susan  afterwards  intermarried  with  Gilbert  Clerk  Esq.  with  such  consent  aa  bv 
the  will  was  required,  and  thiereby  became  entitled  to  what  waa  particularly  de- 
rised  to  her,  but  excluded  from  any  share  of  the  residuary  estate.  And  her  sister 
Jane  became  ^entitled  under  the  said  will  to  the  £3600  and  to  one  third  part  of 
her  father's  real  and  personal  estate  equally  with  her  other  sisters,  Mary  the  wife 
of  the  respondent  Rowland  Berkley,  and  Elizabeth  the  wife  of  Packingtcm  Tomkins, 
who  were  entitled  to  the  other  two  thirds  thereof. 

Jane,  in  1712,  when  under  age,  was  married  to  George  Luoy  Esq.  and  thereupon, 
by  articles  dated  the  23d  of  December  1712,  between  George  Lucy  of  the  first  part 
Mary  Bohun  relict  of  the  said  George  Bohun,  and  the  said  Jane,  of  the  second  part, 
and  Allen  Lord  Bathurst  and  Gilbert  Clerk  of  the  third  part ;  reciting,  that  a  mar- 
riage was  intended  between  the  said  George  Lucy  and  Jane,  with  the  consult  of  the 
said  Mary  Bohun  her  mother ;  and  that  the  said  Jane,  by  virtue  of  the  said  George 
Bohun's  will,  would  be  entitled  to  £3500  at  her  age  of  21,  or  marriage;  and  that 
she  was  entitled  to  divers  lands  in  the  will  mentioned,  or  to  a  third  [345]  part  of  the 
monies  arising  thereout,  in  such  manner  as  by  the  said  will  was  directed ;  and  that 
the  said  Jane  was  willing  to  bestow  on  the  said  George  Lucy,  in  consideratiim  of 
the  said  marriage,  as  well  the  said  £3500  as  also  her  interest  in  the  real  and 
personal  estate  of  her  said  father,  devised,  or  which  might  descend  to  her,  or  in 
trust  for  her,  as  one  of  his  co-heirs  or  legatees,  as  soon  as  she  should  attain  the  age 
of  21,  to  hold  to  the  said  George  Lucy,  his  heirs  and  assigns,  for  ever:  the  said 
Gceorge  Lucy,  in  consideration  of  such  marriage  and  marriage  portion,  and  of  such 
conveyances  to  be  made  to  him,  and  for  securing  to  the  said  Jane  a  provision  in 
case  she  should  survive  him,  covenanted  with  Lord  Bathurst  and  Gilbert  Clerk,  that 
he  would,  upon  such  conveyances  made  to  him  upon  the  said  Jane's  attaining  her  age 
of  21,  settle  upon  her  a  jointure  of  certain  lands  therein  mentioned  of  tJie  yearly 
'value  of  £800  and  that  the  reversion  thereof,  after  the  said  Jane's  death,  should 
be  further  settled,  together  with  other  lands  of  the  yearly  value  of  £700  to  the  use  of 
the  said  Greorge  Lucy  for  life;  remainder  to  his  first  and  other  sons  by  tiie  said  Jane, 
in  tail  male ;  and  the  reversion  in  fee  to  the  said  George  Lucy  and  his  heirs. 

These  articles  were  not  executed  by  Jane,  as  being  under  age,  nor  did  any  of 
the  other  parties  thereto,  except  the  said  George  Lucy,  execute  the  satne,  nor  were 
Jane's  trustees  consenting  that  she  should  part  with  her  inheritance  in  the  premises, 
nor  was  she  ever  asked  to  execute  or  sign  the  articles  after  she  attained  her  age. 

The  marringe  however  was  had,  and  afterwards  Jane,  in  order  to  raise  the  £3500 
was  desired  to  join  in  a  fine  with  her  husband,  and  her  sisters  and  their  husbands, 
for  selling  some  part  of  her  father's  estate,  which  she  accordingly  did,  and  the 
£3500  was  paid  to  the  said  George  Lucy  her  husband;  but  he  never  insisted,  or 
desired  that  she  should  join  in  a  fine  for  conveying  the  estate  of  her  said  father, 
belonging  to  her  as  one  of  his  co-heirs. 

After  payment  of  the  £3500  which  was  the  money  portion  expressed  in  the 
articles,  and  after  Jane  had  for  about  six  years  attained  her  age  of  21 ;  the  said 
George  Lucy,  without  requiring  any  conveyance  of  the  estate  belonging  to  her,  hy  in- 
dentures of  lease  and  r^ease  dated  the  4th  and  5th  of  March  1719,  made  between 
himself  and  the  said  Jane  of  the  one  part,  and  Allen  Lord  Bathurst  and  Gilbert  Oerk 
of  the  other  part,  in  consideration  of  the  marriage,  and  in  pursuance  of  the 
articles  made  previous  thereto,  and  for  making  a  jointure  for  the  said  Jane  and  pro- 
vision for  their  issue,  Lucy  did  grant  and  convey  to  Lord  Bathurst  and  Gilbert 
Clerk,  divers  messuages  and  lands  in  the  county  of  Warwick,  to  the  use  of  the  said 
Gfeorge  Lucy  for  life;  and  after  his  death,  as  to  several  lands  therein  mentioned, 
to  the  use  of  the  said  Jane  for  her  life,  for  a  jointure:  and  as  concerning  the  said 
premises  after  her  death,  and  the  ctlier  premises  after  the  said  George  Lucy's  death, 
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to  the  use  of  the  first  and  otibor  eons  of  their  [346J  bodies  in  tail  male ;  remainder 
to  the  said  George  Lucy,  his  heirs  and  assigns  for  ever. 

In  August  1721,  George  Lucj  died  without  issue  and  intestate;  and  William 

Lucj  his  brother,  hj  the  consent  of  Jane  his  widow,  took  out  administration  to  him. 

Tliis  William  Lucy,  by  the  death  of  George,  became  entitled  to  his  real  estate  not 

settled,  which  was  very  consideraWe,  and  to  the  reversion  of  the  said  Jane's  jointure 

lands  after  her  deatli,  as  brother  and  heir  at  law  of  George  Lucy. 

About  the  latter  end  of  the  year  1722,  the  said  Jane  intermarried  with  the  re- 
spondent Moor ;  and  she  being  entitled  to  one  third  part  of  her  father's  real  estate, 
devised  hy  h's  wiB  to  the  trustees;  and  being  minded  to  settle  the  same,  by  in- 
dentures of  lea«e  and  release  dated  the  I7th  and  18th  of  June  1723,  between  the 
respondent  Moor  and  the  said  Jane  his  wife  of  the  one  part,  and  Dr.  Henry  Moor 
and  Sir  Gustavus  Hume  Bart,  of  the  other  part,  and  by  fine  levied,  the  said  Robert 
Moor  and  Jane  his  wife  did  bargain  and  s^  to  the  said  Henry  Moor  and  Sir 
Guatavus  Hume  the  said  Jane's  third  part  of  her  said  father's  estate,  to  the  use  of 
the  respondent  Robert  Moor  for  life;  remainder  to  the  said  Jane  for  life;  remainder 
to  the  said  respondent  in  fee. 

After  the  death  of  George  Lucy,  the  said  William  Lucy  his  brother  protended  to 
be  entitled,  as  hia  heir  at  law,  to  the  said  Janet's  third  part  of  her  father's  estate ; 
and  therefore,  after  the  respondent  Moor's  intermarriage,  exhibited  his  bill  in 
the  Court  of  Chancery  against  the  said  respondent  and  the  said  Jane  hia  wife, 
pretending  a  ri^t  to  her  share  of  her  said  father's  estate  under  the  aforesaid 
articles,  and  to  have  a  conveyance  thereof  to  him  and  his  heirs. 

To  this  bill  the  said  respondent  and  Jane  put  in  their  answer ;  and  the  said 
Jane  stated  her  case  in  the  manner  above  mentioned,  and  swore  that  George  Lucy 
her  late  husband,  as  they  lived  happily  together  and  had  no  issue,  made  the  afore- 
said settlement  on  her,  and  often  told  her  he  would  leave  her  own  estate  to  come 
to  her.  And  the  said  William  Lucy,  though  he  lived  six  months  after  the  answer 
was  put  in,  proceeded  no  further  in  the  suit. 

In  December  1723,  Jane  died  without  issue,  and  administration  of  her  goods 
and  chattels  was  granted  to  the  respondent  Robert  Moor  her  husband ;  who  by  virtue 
(hereof,  and  of  the  last-mentioned  conveyance  and  fine,  became  entitled  to  her  share 
of  the  estates,  real  and  personal,  of  the  said  George  Bohun  her  father,  and  of  the 
rents  and  profits  thereof  which  became  due  and  were  received  l^  the  trustees  and 
executors  of  bis  will. 

In  February  1723,  the  said  William  Lucy  also  died  without  issue,  leaving  Foulk 
Lucy  his  brother  and  heir  at  law;  but  having  before  his  death  made  his  wiU,  and 
appointed  the  appellant,  his  widow,  executrix ;  who  thereupon,  and  under  the  wiU 
of  the  said  WiI-[3473-liftia  Lucy,  pretended  to  be  entitled  to  all  ihe  right  and  share 
belonging  to  the  said  Jane,  in  the  estate  real  and  personal  of  the  said  Greorge  Bohun. 

In  Michaelmas  Term  1724,  the  appellant  exhibited  her  biU  in  the  Court  of 
Chancery  against  the  respondent  Moor  and  othJers,  to  the  same  effect  with,  William 
Lucy's  bill:  bnd  therein  set  forth,  tliat  the  said  William  Lucy,  by  his  will,  had 
charged  his  whole  estate  with  the  payment  of  his  debts  and  legacies,  and  gave 
legacies  and  charities  to  a  considerable  value,  and  made  the  appellant  executrix, 
and  that  she  had  proved  his  wiU  and  taken  out  administrfttion  to  the  said  George 
Lucy;  and  she  insisted,  that,  as  executrix  of  William,  and  administratrix  of  Greorge 
Lucy,  she  was  entitled  to  all  right  and  share  belonging  to  the  said  Jane,  in  the 
estate  real  and  personal  of  tlie  said  George  Bohun. 

To  which  bill  the  said  respondent  put  in  his  answer,  and  insisted  on  his  right 
to  the  effect  above  mentioned;  and  in  Michaelmas  Term  1725,  exhibited  his  bill  in 
the  said  Court  against  the  appellant,  and  against  the  said  Foulk  Lucy,  George  Guy, 
Charles  Newburgh,  Thomas  Burgh,  Rowland  Berkley,  and  Mary  his  wife,  and 
Packington  Trmkins  and  Elizabeth  his  wife,  to  have  a  conveyance  of  the  said  estate 
made  to  him,  and  for  an  account  of  the  rents  and  profits  thereof. 

To  this  bill,  the  appellant  put  in  her  answer  and  insisted,  as  by  her  bill;  and 
the  said  Fouls  Lucy  claimed  a  right,  as  heir  at  law  of  William  Lucy  and  George 
I  ucy ;  and  the  other  defendants  submitted  to  the  directions  of  the  Court. 

On  the  12th  of  November  1728,  both  causes  were  heard  before  the  Lord  Chan- 
cellor King,  when  his  Lordship  ordered  and  decreed,  that  the  plaintiff's  bill  in  the 
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original  cause  should  be  dismissed,  except  as  to  hear  claim,  a«  executrix  of  William 
Luc7,  to  certain  tithes  in  the  pleadings  mentioned ;  and  on  the  cross  bill  it  was 
ordered  and  I'ecreed,  that  an  account  diould  be  taken  of  the  trust  estate,  under  the 
will  of  Georgj  Bohun,  since  his  decease,  on  which  account  all  just  allowances  should 
be  made,  and  all  deeds,  rentals,  papers,  and  writiiigs,  were  to  be  produced 
upon  oath,  and  all  parties  to  bo  examined  on  interrogatories,  as  the  Master  should 
direct  And  one  third  part  of  the  said  rents  and  profits  was  to  be  paid  to  the 
respondent  Moor,  and  the  other  two  thirds  to  the  defendants  Berkley  and  Tomkins, 
and  that  a  commission  should  issue  to  divide  the  said  trust  estate  into  thirds;  &ad 
ihat  after  such  partition  madei,  the  surviving  trustees  should  convey  one  third  to 
the  respondent  Moor  and  his  heirs,  and  the  other  two  thirds  to  the  two  other  de- 
visees, according  to  their  respective  interests  therein  j  and  the  trustees  in  the  will 
of  tiie  said  Mr.  Bohun  were  to  have  40s.  costs. 

To  reverse  this  decree  the  present  appeal  was  brought;  and  on  b^tdf  of  the 
appellant  it  was  insisted  (N.  Fazakerley,  D.  Davenport),  that  where  a  suitable 
jointure  is  mede,  (as  in  this  case  there  was  a  much  greater  one  than  Mrsw  Moor's 
whole  fortune  required,)  it  ought  to  be  intended  to  be  in  consideration  of  the  fortune, 
though  not  so  expressed ;  [348]  and  ought  to  entitle  the  husband  to  such  fortune, 
though  not  auicually  paid.  That  this  jointure  was  expressed  to  be  made  in  pursuance 
of  the  articlus,  and  the  reference  to  them  was  the  same  as  if  thery  had  been  fully 
recited.  Thut  as  the  lands  limited  for  jointure  were  the  same  in  the  settlement 
rs  in  the  articles,  the  settlement  must  therefore  be  upon  the  foundation  of  the 
articles;  and  Mis.  Moor's  executing  the  settlement  when  of  age,  and  her  acceptance 
cf  the  jointure  after  Gteorge  Lucy's  death,  was  a  full  agreement  to  and  confirmation 
of  the  articles,  though  she  was  ui^der  age  at  the  time  they  were  made.  That  though 
Hhe  might  hav>  waived  her  jointure,  and  claimed  her  fortune  which  remained 
unpaid;  yet,  ly  accepting  her  jointure  she  had  made  her  election,  and  ought  there- 
fore to  give  I'p  her  fortune,  which  was  the  consideration  of  her  jointure,  or  other- 
wise she  wou^'l  have  a  double  satisfaction. 

On  the  other  side  it  was  said  (P.  Torke,  C.  Talbot),  that  though  Jane  was  an  infant 
when  married  to  George  Lucy,  yet  the  settlement  was  made  long  after  the  marriage; 
and  therefore  she  was  entitled  to  her  election,  either  to  insist  on  her  dower  out  of  her 
husband's  estate,  or  claim  the  lands  settled  for  her  jointure;  but  William  Lucy,  the 
brother  and  hei-r  of  George,  never  called  upon  her  to  make  such  Section,  well  knowing 
that  her  dower  would  have  amounted  to  much  more  than  the  jointure.  That  George 
Lucy,  who  wa3  the  only  person  entitled  under  the  articles  to  require  a  conveyance 
of  Jane's  estate,  never  demanded  one,  though  she  was  of  age  six  years  before  he  made 
t)  e  settlement,  and  though  he  lived  two  years  after  it  was  made ;  but,  on  the  con- 
tiary,  always  declared,  both  before  and  after  making  the  settlement,  tiiat  he  would 
leave  her  estate  for  her  own  benefit  That  the  settlement  so  made  did  not  exceed 
the  third  part  of  the  estate  which,  by  law,  Jane  would  have  been  entitled  to,  so  that 
she  thereby  gained  nothing;  but  George  Lucy  received  £3500  in  money  as  her  por- 
tion, and  she  did  not  live  above  a  year  and  a  half  after  him  to  enjoy  her  jointure. 
That  the  respondent  Moor  claimed  under  the  conveyance  made  by  his  wife,  who, 
by  her  father's  will,  and  as  one  of  his  co-heirs,  had  a  right  to  one  third  part  of  his 
estate,  and  haa  done  no  act  to  dispose  of  it  to  George  Lupy,  her  first  husband; 
but  the  appel'.sTit  was  only  the  executrix  and  devisee  of  William  Lucy,  the  brother 
aLd  heir  of  Get  rge,  and  was  no  otherwise  related  to  the  family  of  the  Lucys,  than 
as  being  the  wife  of  William,  from  whom  she  enjoyed  a  consideraMe  part  of  the 
family  estate;  and  therefore  there  appeared  no  reason  to  make  a  strained  con- 
Et  ruction  to  give  her  any  part  of  the  respondent's  estate,  contrary  to  the  intention 
both  of  Jane  fnd  her  first  husband. 

AccoBDiNGLT,  after  hearing  counsel  on  this  appeal,  it  was  obdbrhd  and  ab- 
JTiDGHD,  That  the  same  should  be  dismissed,  and  the  decree  therein  complained  of 
affirmed.     (Jo'U-.  voL  23.  pa.  643.) 
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[349]     Case  3. — Bbetridge  Badhah, — Appellant ;  Thomas  Odell  aad 
another, — Respondents  [2 2d  June  1742]. 

[Mew's  Dig.  ix.  1691.] 

[A  mortgagor  brings  a  bill  to  redeem,  obtains  a  decree  for  an  account,  etc.  in 
the  usual  manner,  and  the  account  is  accordingly  taken  by  the  Master. 
Before  any  further  proceedings,  the  plaintiff  dies,  and  his  infant  sou  and 
heir  revives  and  carries  on  the  suit.  Held  that  he  is  bound  by  the  account 
already  taken ;  but  he  shall  be  at  liberty  to  surcharge  and  falsify  it  if  he 
can.] 

**Dbcrbb  of  the  Court  of  Exchequer  in  Ireland  revbbsbd.     See  the  note 
to  Case  1,  of  this  titla** 

Andrew  Brandon,  by  indentures  of  lease  and  release,  dated  the  20tb  and  2lBt  of 
September  1671,  in  consideration  of  £1000  sterling  paid  him  by  John  Odell  Esq. 
and  of  the  further  sum  of  £950  16s.  sterling  to  be)  paid  him  by  eight  half-yearly 
payments,  sold  and  conveyed  to  the  said  John  Odell,  all  those  his  messuages  and 
lands,  with  the  appurtenances  therein  particularly  described,  containing  in  the 
whole  2606  acres  plantation  measure,  being  part  of  Brandon's  Lot,  situate  in  the 
barony  of  Conolloe  and  county  of  Limerick;  to  nold  to  the  said  John  Odell,  his  heirs 
and  assigns  for  ever.  And  Odell,  for  better  securing  the  £950  and  interest,  made  a 
mortgage  of  the  premises  to  Brandon  for  100  years,  by  indenture  dated  the  22d  of 
the  same  month,  redeemable  on  payment  of  the  money,  with  interest  after  the  rate 
of  £10  per  cent,  by  the  several  instalments  in  the  release  mentioned. 

Default  being  made  in  payment  of  the  said  several  sums  of  money,  by  indenture 
of  assignment,  dated  the  1st  of  April  1681,  the  said  Andrew  Brandon,  for  the  con- 
sideration therein  mentioned,  assigned  the  said  mortgage,  and  the  benefit  thereof,  to 
Sir  Matthew  Deane  Bart,  who  continued  to  receive  the  interest,  and  also  received  so 
much  of  the  principal  as  reduced  the  money  remaining  due  on  the  mortgage  to 
£750;  and  on  the  death  of  the  said  Sir  Matthew  Deane,  Sir  Matthew  Deane  the 
younger,  his  grandson,  heir  and  executor,  became  entitled  to  the  principal  and 
interest  then  due. 

By  indenture  dated  the  Ist  of  May  1714,  made  between  the  said  Sir  Matthew 
Deane  thei  younger  and  the  appellant.  Sir  Matthew,  in  consideration  of  £750 
assigned  the  said  mortgage,  and  all  monies  due  thereon,  to  the  appellant. 

Upon  the  death  of  John  Odell  the  mortgagor,  the  equity  of  redemption  of  the 
mortgaged  premises  descended  to  John  Odell,  his  son  and  heir;  and  on  his  death, 
the  said  equity  of  redemption  descended  to  John  Odell  the  younger,  his  eldest  son 
and  heir,  who,  for  several  years  after  bis  father's  death,  continued  to  pay  Sir 
Matthew  Deane  and  the  appellant  £75  a  year  for  the  interest  of  the  said  sum  of 
£750  sterling,  remaining  due  on  the  mortgage. 

[360]  In  Trinity-  Term  1719,  the  last-named  John  Odell  exhibited  his  bill  in  the 
Court  of  Exchequer  in  Irdand,  against  the  appellant  and  Sir  Matthew  Deane,  to 
redeem  the  premises,  and  for  an  account  of  the  money  due  on  the  mortgage;  and 
he  thereby  declared  himself  ready  to  pay  what  should  on  such  account  appear  to 
be  due;  and  prayed  that  the  appellant  might  be  decreed  to  receive  the  same,  and  to 
assign  the  mortgage  to  him,  or  as  he  should  appoint. 

The  appellant,  in  June  1720,  put  in  an  answer  to  this  bill ;  and  thereby  submitted 
to  a  redemption,  upon  payment  of  what  was  justly  due  on  the  mortgage:  and  Sir 
Matthew  Deane  also  put  in  his  answer,  and  confessed  the  assignment  to  the  appe- 
lant, and  that  at  the  time  of  the  making  thereof,  there  remained  due  £750  of  the 
principal  mortgage  mone(y. 

There  being,  on  tte  Ist  of  May  1721,  an  arrear  of  £200  sterling  due  for  interest, 
and  the  appellant  calling  on  the  said  John  Oddl,  the  respondent's  father,  for  pay- 
ment tiiereof ;  he  with  the  privity  of  the  respondent  Fitz-Maurice,  who  was  his 
father-in-law,  proposed  to  make  tiie  same  principal,  b{y  executing  a  bond  to  the 
appellant  for  the  payment  of  that  sum  with  legal  interest ;  and  the  appellant  having 
agreed  to  advancei  a  sum  of  £18  10s.  for  the  said  John  Odell,  he,  on  the  'Ist  of 
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August  1721,  executed  a.  bond  to  the  appelant,  conditioned  for  his  payment  of  the 
said  sum  of  £218  lOs.  with  interest. 

Thie  monej  and  interest  not  being  paid,  and  there  being  a  further  arrear  of 
interest  incurred  on  the  mortgage,  the  said  John  Odell,  on  the  Sth  of  August  1723, 
filed  an  amended  and  supplemental  bill  against  the  appellant ;  and  therein  charged, 
that  on  hia  giving  the  said  bond  for  £218  lOs.  the  appellant  gave  an  instrument, 
acknowledging  that  the  bond  was  perfected  for  security  of  so  much  interest  monejr 
then  due  on  the  mortgage;  and  further  charged,  that,  at  the  appellant's  request,  he 
procured  one  Richard  Bury  Esq.  to  agree  to  lend  him  £1200  at  £6  per  ceixt 
interest,  on  the  security  of  the  said  mortgage  being  assigned  to  him ;  and  that  the 
said  £1200  had  been  carried  in  a  bag,  some  time  in  Hilary  Term  1722,  and  tendered 
to  the  appellant,  and  that  he  refused  to  receive  the  same,  or  assign  his  said  mort- 
gage. And  therefore  this  amended  and  supplemental  bill  prayed,  that  the  appellant 
might  come  to  a  fair  account  with  Odell,  and  that  upon  payment  of  the  remaining 
principal,  and  the  legal  interest  thereof,  from  the  time  of  the  assignment  to  him, 
to  the  time  of  the  said  tender,  he  might  be  decreed  to  assign  over  his  said  mortgage 
to  the  said  Richard  Bury,  or  such  other  person  as  the  plaintiff  sliould  direct;  and 
might  be  decreed  to  deliver  up  the  said  bond  dated  the  1st  of  August  1721,  to  he 
cancelled ;  and  that  the  appellant  might  be  stayed  by  injunction  from  proceeding  at 
law  against  the  said  John  Oddl,  in  relation  to  the  premises. 

The  appellant  by  his  answer  to  this  bill  insisted,  that  he  had  received  no  interest 
on  the  mortgage  since  the  £200  included  in  [361]  the  said  bond  for  £218  10a; 
and  on  the  28th  of  May  1724,  the  appellant  filed  his  bill  in  the  said  Court  ot 
Exchequer,  against  the  said  John  OdeU  and  the  respondent  Fitz-Maurice,  for  a 
discovery ;  and  for  an  account  and  foreclosure  of  the  equity  of  redemption  of  the 
mortgage,  unless  Odell  paid  what  should  appear  due  thereon  to  the  appelant. 

.  The  said  John  OdeU  put  in  his  answer  to  this  bill ;  and  among  other  things 
insisted,  that  there  was  no  other  or  greater  sum  due  to  the  appellant  on  the  mort- 
gage than  £750  principal,  and  the  interest  thereof  from  the  time  of  his  giving  the 
said  bond  to  the  time  of  the  pretended  tender ;  and  submitted  to  account  witli  the 
appellant,  and  to  pay  him  what  was  justly  due;  but  insisted,  that  the  appellant 
ought  to  be  decreed  only  £8  per  cent,  interest  on  the  principal  sum  of  £750,  that 
being  the  rate  of  interest  of  money  at  the  time  the  mortgage  was  assigned  to  the 
appellant,  and  that  he  should  assign  his  mortgage,  on  being  paid  what  was  or 
should  be  due  to  him. 

OdeU  afterwards  put  in  a  further  answer,  and  in  December  1735,  before  any 
further  proceedings  were  had  in  either  of  the  causes,  he  died ;  leaving  the  respondent 
Thomas  Odell,  his  eldest  son  and  heir,  an  infant;  who,  on  the  25li  of  June  1726, 
filed  his  bill  of  revivor  against  the  appellant;  and  soon  afterwards  the  appellant 
duly  revived  his  suit  against  tlie  said  respondents 

On  the  20th  of  June  1729,  the  original  cause  was  heard;  when  the  Court 
decreed,  that  it  should  be  referred  to  the  Chief  Remembrancer,  or  his  Deputy,  to 
state  and  settle  an  account  of  what  was  due  to  the  appellant  of  the  £750  principal 
money,  mentioned  in  the  assignment  to  him  from  the  defendant  Sir  Matthew 
Deane,  and  for  the  interest  thereof  from  the  time  of  the  said  assignment)  at  the  rate 
of  £10  per  cent,  per  ann.  and  costs ;  and  tiie  respondent  Odell  was  to  have  credit 
out  of  the  interest  of  the  said  mortgage  money,  for  the  £200  bond  in  the  pleiulings 
mentioned,  and  was  to  be  charged  with  the  said  bond,  and  such  interest  as  was 
therein  mentioned;  and  if  no  interest  was  mentioned  therein,  then  with  legal  in- 
terest, and  both  parties  were  to  have  just  allowances:  and  it  was  further  ordered, 
that  the  respondent  Odell  should,  within  six  months  after  the  report  should  be 
made  and  confirmed,  pay  to  the  appellant  what  should  appear  by  such  ref>ort  to 
be  due  to  him,  or  that  the  said  bill  should  be  dismissed. 

On  the  12th  of  March  1730,  the  Deputy  Remembrancer  made  his  report;  whereby 
he  certified,  that  thare  was  due  to  the  appellant,  on  the  foot  of  the  said  mortgage 
and  tlie  assignment  thereof,  dated  the  1st  of  May  1714,  the  sum  of  £1883  ISa.  4d. 
And  there  being  no  objections  or  exceptions  taken  to  this  report,  the  same  was,  on 
the  6th  of  July  1731,  absolutely  confirmed.  And,  on  the  13th  of  the  same  month, 
tlie  cause  came  on  to  be  further  heard  on  the  matter  of  the  said  report;  when  it  was 
decreed,  that  upon  the  respondent's  paying  to  the  appellant  the  said  sum   of 
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£1883  188.  id.  so  reported  due,  with  interest  for  the  same  [362]  from  the  said  6th 
of  July  1731,  being  the  time  of  confirming  the  report,  as  also  his  costs  of  the  said 
suit;  ihe  appellant  should  reconyej  to  the  respondent  the  said  mortgaged  premises, 
freed  from  all  incumbrances,  and  should  also  deliver  up  to  him  all  bonds  and 
securities  entered  into  for  the  said  debt,  or  anj  part  thereof;  and  in  case  any 
judgment  or  judgments  were  entered  up  on  the  said  bonds,  or  any  of  them,  that  tlie 
appelant  should  acknowledge  satisfaction  on  the  record  of  such  judgment,  at  the  re- 
spondent's expence^ 

The  respondent  neglecting  to  pay  the  money  so  reported  due,  or  any  interest  for 
the  same,  the  appdlant,  in  order  to  have  the  benefit  of  the  said  decree,  by  a  sale 
or  absolute  foreclosure  of  the  mortgaged  premises,  filed  his  amended  and  supple- 
mental bill  against  the  respondents,  stating  the  decrees,  report,  and  proceedings 
in  the  former  cause,  and  that  no  part  of  the  £1883  18s.  4d.  or  any  interest  for  the 
sam^  had  been  paid ;  and  that  in  regard  the  mortgaged  premises  tiiere  iiot  by 
either  of  the  said  decrees  directed  to  be  sold,  the  respondent  Odell  and  his  guardian 
had  neglected  to  raise  or  pay  the  said  £1883  18s.  4d.  or  the  interest  thereof ;  and 
that  thei  appellant  could  not,  by  the  course  of  proceedings  in  Ireland,  enforce  the 
payment  thereof,  but  by  bringing  such  his  amended  and  supplemental  bill  for  a 
sale  or  foreclosure  of  the  mortgaged  lands :  and  in  r^ard  the  account  of  what  was 
due  on  the  said  mortgage  had  been  stated  in  the  former  cause,  the  appellant 
prayed  to  have  the  benefit  thereof,  and  of  all  the  other  proceedings  in  that  cause; 
and  that  the  account  to  be  taken  in  his  present  suit  might  be  taken  on  the  foot  of 
the  report,  or  decree  made  in  the  said  former  suit. 

The  respondents  put  in  their  joint  answers  to  this  amended  and  supplemental 
bill ;  and  thereby  admitted  the  said  report,  decrees,  and  proceedings ;  but  insisted, 
that  the  respondent  Odell,  apprehending  that  he  was  much  aggrieved  by  the  said 
decrees  and  report,  chose  to  have  his  biU,  upon  which  the  said  decrees  were  made, 
dismissed,  rather  than  submit  thereto ;  and  they  admitted,  that  no  part  of  the  ' 
money  so  reported  to  be  due  had  been  paid  to  the  appellant. 

The  appellant  replied  to  this  answer,  and  the  r^pondent  rejoined,  but  no 
witnesses  were  examined  on  either  side:  and  the  cause  came  on  to  be  heard  on  tlie 
pleadings,  and  on  the  proofs  taken  in  the  former  cause  in  which  Odell  was  plaintiff, 
on  the  6th  of  December,  and  27th  of  February  1737,  and  on  the  20th  of  February 
1738,  when  the  Court  declared  they  were  of  opinion,  that  the  defendant  Odell,  the 
minor,  was  not  to  be  concluded  by  the  account  taken  in  the  said  former  cause,  but 
that  the  plaintiff  was  entitled  to  an  account  as  between  mortgagor  and  mortgagee ; 
and  therefore  dfecreed,  that  it  should  be  referred  to  the  Chief  Remembrancer,  or  his 
Deputy,  to  audit  and  state  an  account  between  the  plaintiff  and  defendant,  on  the 
foot  of  the  mortgage  and  securities  in  the  pleadings  mentioned,  in  which  account 
both  parties  were  to  have  aU  just  allowances;  and  if  any  thing  should  appear  [363] 
difficult  to  the  remembrancer  in  stating  of  the  said  accounts,  he  was  desired  to 
report  the  same  specially;  when  such  order  should  be  made  as  should  be  just. 

From  this  decree  the  appellant  appealed ;  insisting  (D.  Ryder,  C.  Clarke),  that 
the  respondent  Odell  ought  to  be  concluded  by  the  account  taken  in  the  former 
cause,  on  a  bill  originally  brought  by  his  father,  revived  and  carried  on  by  himself, 
confirmed  by  subsequent  orders  of  the  Court,  and  both  the  decrees  signed  and  en- 
rolled; and  that  he  ought  not  now  to  be  permitted  to  waive  or  vary  the  same, 
especially  when  neither  fraud  or  error  in  the  account  was  even  suggested.  That  the 
Court  ought  to  have  directed  an  account  to  be  taken  of  what  was  due  to  the  appel- 
lant, in  respect  of  the  said  sum  of  £1883  18s.  4d.  reported  due  to  him,  togeUier 
with  interest  for  the  same  from  the  6th  of  July  1731,  when  that  report  was  con- 
firmed; and  in  case  of  the  respondent  Odell's  not  paying  tlie  same  by. a  time  to  have 
been  limited,  the  Court  ought  to  have  decreed  him  to  stand  absolutely  foreclosed ; 
or  at  least  to  have  decreed  a  sale  of  the  mortgaged  premises,  or  so  much  thereof 
as  should  be  necessary  for  raising  and  discharging  what  remained  due  to  the  appel- 
lant for  principal  and  interest  on  bis  mortgage,  and  for  his  costs  of  this  and  ttie 
former  suits.  As  to  the  objection,  that  the  respondent  Odell  was  an  infant  at  tlie 
time  of  pronouncing  the  two  former  decrees  and  of  making  the  report,  and  that 
therefore  he  is  not  bound  or  concluded  by  them ;  it  was  answered,  that  the  account 
and  report  in  question  having  been  tctken  and  made  in  a  cause  wherein  the  re- 
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Bpondent  Odell  was  plaintiff,  nothing  is  more  certain  or  established  than  that  he, 
though  then  a  minor,  is  bound  and  concluded  thereby;  and  more  especially  in  a 
case  where  he  has  not  attempted  to  shew  any  fraud  or  error  to  his  prejudice. 
Besides,  by  not  having  paid  tiie  money  reported  due  within  six  months  after  con- 
firming the  report,  he  thereby,  in  strictness,  waived  and  forfeited  all  benefit  of  the 
equity  of  redemption. 

On  the  other  side  it  was  argued  (J.  Browne^  W.  Murray),  that  by  the  terms  of 
the  decree,  the  respondent  was  at  liberty,  if  he  thought  fit,  to  suffer  his  bill  to  be 
dismissed  with  costs ;  and  that  such  dismission  did  not  entitle  the  appellant  to  an 
absolute  decree  for  a  foreclosure  or  sale,  but  the  equity  of  redemption  was  still 
kept  open  by  the  appellant's  own  bill,  upon  which  he  was  entitled  to  the  common 
alternative  decree,  either  that  the  respondent  should  redeem,  or  stand  absolutdy 
foreclosed.  That  as  the  respondent  was  entitled  to  a  redemption,  so,  by  the 
ordinary  justice  of  the  Court,  he  was  entitled  to  it  on  payment  only  of  what  was 
really  due ;  nor  ought  he  (being  still  an  infant)  to  be  precluded  from  this  right  hj 
the  proceedings  on  a  bill,  originally  filed  by  his  father,  but  revived,  carried  on,  and 
dismissed  during  his  infancy,  and  whilst  he  was  utterly  incapable  of  taking  care  of 
his  own  interest.  That  as  these  proceedings  were  now  out  of  Court  by  the  dismis- 
sion of  the  bill,  so  they  ought  never  to  be  introduced,  and  much  lees  made  the 
ground  of  a  decree  in  the  present  cause ;  for  if  the  infant  was  to  [364]  be  concluded 
by  the  account  already  taken,  and  to  pay  the  balance,  with  interest,  from  the  date  of 
the  report,  or  be  foreclosed;  he  would  then  be  for  ever  prevented  from  disputing 
any  errors,  omissions,  or  overcharges  in  the  account,  and  must  either  lose  his 
estate,  or  submit  to  pay  the  balance  of  an  account,  compounded  partly  of  principal, 
but  chiefly  of  interest,  and  worked  up  to  a  much  greater  sum  than  was  really  due, 
carrying  interest  from  the  dat«  of  the  report,  which  was  a  hardship  and  injustice 
that  a  Court  of  equity  would  never  inflict  upon  an  infant.  That  if  the  appdlant 
should  prevail  in  this  attempt,  it  would  be  a  dangerous  precedent  to  infants  in 
general,  whose  estates  were  under  mortgage;  for  if  they  were  to  be  foreclosed  of 
fiieir  estate  by  the  dismission  of  a  bill  brought  for  a  redemption,  or  to  be  bound  by 
an  account  taken  during  their  minority,  they  would  be  in  danger  of  being  ruined 
by  the  injustice,  n^lect,  or  misconduct  of  their  guardians ;  whereas,  on  the  other 
hand,  the  app^ant  could  never  suffer  the  least  injury  from  the  decree  as  it  now 
stood,  for  he  must  necessarily  be  paid  what  is  really  due  for  principal,  interest,  and 
costs ;  which  is  all  that  in  conscience  he  ought  to  demand,  or  the  Court  in  justice 
ought  to  allow  him.  And  therefore  it  was  hoped,  that  the  decree  would  be  afiSrmed, 
and  the  appeal  dismissed  with  costs. 

But  after  hearing  counsel  on  this  appeal,  it  was  ordbrbd  and  ADroDGsn,  That 
the  decree  Uierein  complained  of  should  be  reversed :  and  it  was  further  ordbrkd, 
That  the  account  taken  under  the  decree  of  the  20th  of  June  1729,  should  stand, 
with  liberty  for  the  respondent  Odell  to  surcharge  or  falsify  the  same;  and  that  in 
case  any  surcharge  or  falsification  should  be  made  to  appeaj-,  the  Remembrancer 
of  the  Court  of  Exchequer  should  deduct  so  much  as  ought  to  be  deducted  on  account 
of  such  surcharge  or  falsification :  and  that  the  said  Remembrancer  should  carry 
on  the  account  of  the  subsequent  interest,  at  the  rate  of  £6  per  cent,  per  ann.  from 
the  time  of  the  confirmation  of  the  report  of  the  12tih  of  March  1730,  for  the  sum 
thereby  reported  due  to  the  appellant,  after  such  deductions  made  thereout  as  afore- 
said; and  that  in  taking  the  said  account,  the  said  Remembrancer  should  make  to 
all  parties  all  just  allowances;  and  that  aU  parties  should  be  examined  upon  inter- 
rogatories, and  produce  all  deeds  and  writings,  books  and  papers  of  account,  rdat- 
ing  to  the  premises  in  question,  as  the  Remembrancer  should  direct;  and  that  the 
consideration  of  the  costs  of  this  suit,  and  of  all  further  directions,  should  be 
reserved  until  after  the  said  Remembrancer  should  have  made  his  report;  and  if 
any  thing  should  appear  difficult  to  him,  he  was  to  report  the  same  speciaUy  to  tbe 
Court;  and  after  making  the  said  report,  such  further  order  should  be  made  as 
should  be  just.     (Jour.  vol.  26.  p.  149.) 
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[35ig     Case  4. — Lord  Williaji  Gordon, — Appellant ;  Frances  Viscmjdntess 

Ibwin  and  others, — Beapondents  [9th  February  1781]. 

[Mew's  Dig.  vii.  1362,  1497.] 

[Under  what  circumstances  the  Court  of  Chancery  will  controul  the  consent  of 
a  guardian  to  the  marriage  of  an  Infant  ward  of  that  Court ;  and  will  refuse 
to  confirm  a  Master's  report,  approving  of  proposals  for  a  settlement  on  the 
marriage.] 

**  Ordib  of  Chancery  afhbmbd.** 

In  October  1780,  the  app^ant  preferred  his  petition  to  the  Lord  High  Chan- 
cellor of  Great  Britain,  stating,  amongst  other  things,  that  the  appellant  having 
made  his  addresses  to  Miss  Frances  Ingram  Shepheard,  and  she  having  approved 
of  a  proposal  for  the  appellant's  marriage  with  her,  he  was  desirous  that  the  same 
might  be  accomplished.  But  being  informed,  that  the  respondent  Frances  was  a 
ward  of  the  Court  of  Chancwy,  and  that  tibe  respondents  Frances  Yisoountess  Irwin 
and  Albany  Wallis  were  guardians  of  her  person ;  the  appellant  had  informed  them 
of  the  proposal,  to  which  they  had  no  objection :  that  the  appellant  being  willing 
and  desirous  that  a  proper  settlement  might  be  made  previous  to  such  marriage, 
with  the  approbation  of  the  Court,  he  prayed  that  it  might  be  referred,  and  it  was 
accordingly  referred,  to  Mr.  Bicknell,  one  of  the  Masters  of  the  said  court,  to 
enquire  and  state  what  estate  and  fortune  the  said  Frances  Ingram  Shepheard  was 
entitled  to,  and  particularly  what  stocks,  and  shares  of  stocks,  standing  in  the 
name  of  the  Accountant  General ;  and  also  what  share  in  the  sum  of  £20,000  due  on 
mortgage,  from  the  late  Lord  Irwin,  the  said  Frances  Ingram  Shepheard  was  en- 
titled to:  and  that  the  appellant  should  be  at  liberty  to  lay  proposals  before  tlie 
said  Master,  for  a  settlement  to  be  made  on  his  intended  marriage  with  the  said 
Frances  Ingram  Shepheard;  and  that  the  Master  should  enquire  and  certify, 
whether  the  said  proposal  wa^  reasonable  and  proper,  and  fit  to  be  carried  inko 
execution. 

In  pursuance  of  this  order,  the  Master  made  his  report  on  the  23d  of  November 
1780;  and  after  stating  ^e  wills  of  the  testators,  Samuel  Shepheard  and  Lord 
Irwin,  and  the  several  decrees,  reports,  orders,  and  other  proceedings  in  the  cause, 
certified,  that  the  said  Frances  Ingram  Shepheard  was  entitled  to  one-fifth  part  of 
the  rents  and  profits  of  the  several  freehold,  copyhold,  and  leasehold  estates  of  the 
testator  Samud  Shepheard,  the  gross  rentals  whereof  amounted  together  to 
£1790  98.  6}d.  per  annum;  to  one-fifth  part  of  the  interest  and  dividends  of 
£4939  6b.  2d.  Bank  stock,  and  £13,590  128.  2d.  old  Soutli  Sea  annuities,  standing 
in  the  Accountant  General's  name;  and  to  one-fiftli  part  of  the  interest  of 
£15,167  Ob.  3d.  part  of  the  said  £20,000  mortgage,  subject  [366]  to  a  deduction 
of  a  proportionable  part  of  several  annuities  charged  on  the  said  estates  and  funds, 
amounting  in  the  whole  to  £575,  which  said  several  estates  and  funds,  subject  as 
aforesaid,  tlie  Master  certified  the  said  Frances  Ingram  Shepheard  was  entitled  to, 
over  and  besides  a  contingent  interest  iu  £8811  9s.  4d.  old  South  Sea  annuities, 
and  £1882  78.  id.  Bank  £3  per  cent,  reduced  annuities,  also  standing  iu  the 
Accountant  General's  name,  and  over  and  besides  a  portion  or  provision  of 
.£6666  13s.  4d.  which  she  was  entitled  to  under  the  settlement  made  on  the  marriage 
of  Lord  and  Lady  Irwin ;  and  also  over  and  besides  a  contingent  interest  in  the 
estates  devised  by  the  will  of  Lord  Irwin.  And  the  Master  also  certified,  t^at  the 
said  Frances  Ingram  Shepheard  was  then  absolutely  entitled  to  £15,603  8s.  lid. 
eld  South  Sea  annuities,  and  £896  Os.  8d.  cash,  standing  in  the  Accountant  Gen- 
eral's name;  and  also  to  £2568  4b.  lid.  part  of  the  £20,000  mortgage.  And  the 
Master  further  certified,  that  it  did  not  appear  to  him  that  the  said  Frances  Ingram 
Shepheard  was  entitled  to  any  other  real  or  personal  estate,  or 'portion  whatever, 
other  than  what  she  was  so  entitled  to  under  the  wills  of  the  said  Samuel  Shep- 
heard and  Lord  Irwin,,  and  the  BetUement  made  on  tlte  marriage  of  Lord  and 
Lady  Irwin.  And  the  Master  further  certified,  that  a  proposal  had  been  laid  be- 
fore him  by  the  appellant,  for  a  settlement  to  be  made  on  his  intended  marriage 
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with  the  said  Frances  Ingram  Shepheard ;  whereby,  in  eousideration  of  the  intended 
marriage,  and  of  £10,350  old  South  Sea  annuities,  to  be  transferred  to  the  a]ipel- 
lant,  he  proposed,  that  all  and  every  the  right,  title,  estate,  and  interest,  which  the 
said  Frances  Ingram  Shepheard  then  was,  or  which  she,  or  the  appellant  in  her 
right  should,  in  case  such  marriage  should  take  effect-,  become  seised,  possessed  of, 
interested  in,  or  entitled  to,  under  the  respective  wills  of  tlie  said  Samu^  Shep- 
heard and  Lord  Irwin,  and  the  settlement  made  on  the  marriage  of  Lord 
and  Lady  Irwin,  should  be  conveyed,  settled,  and  assured  to  the  uses  follow- 
ing; as  to  all  the  real  estates,  to  tiie  use  of  the  said  Frances  Ingram  Shepheard 
for  her  life,  for  her  sole  and  separate  use,  witli  remainder  to  trustees,  for  a.  term  of 
500  years,  in  trust  to  raise  portions  for  younger  children  of  the  marriage,  with 
remainder  to  ihe  use  of  the  first  and  other  sons  in  tail  male,  with  remainder  to  all 
and  every  the  daughters  of  the  marriage,  as  tenants  in  common;  and  for  default 
of  such  issue,  to  such  uses  as  the  appellant  and  the  said  Frances  Ingram 
Shepheard  should  direct  or  appoint;  and  for  default  thereof,  to  the  use 
of  the  right  heirs  of  the  said  Frances  Ingram  Shepheard:  and  as  to  the 
personal  estate,  that  the  same  should  be  vested  in  trustees,  in  trust  to  par 
Ihe  interest  and  produce  thereof  for  the  sole  and  separate  use  of  the  said  Frances 
Ingram  Shepheard,  for  her  life;  and  after  her  decease,  in  trust  to  pay  and  divide 
the  same  to  and  amongst  all  and  every  the  children  of  the  marriage  (except  an 
eldest,  or  such  as  might  become  an  eldest  son)  share  and  share  alike,  the  shares 
of  sons  at  21,  and  of  daughters  at  21,  or  marriage;  and  in  case  there  should  be 
no  such  children  of  the  [367]  marriage,  or  if  any  and  aU  should  die  before  their 
respective  fortunes  should  become  due  and  payable,  in  trust  to  pay  the  same  to 
Kuch  uses  as  the  appellant  and  the  said  Frances  Ingram  Shepheard,  or  ihe  survivor 
of  them,  should  direct  or  appoint ;  and  in  default  tiiereof,  in  trust  to  pay  the  same 
to  the  executors,  administrators,  or  assigns,  of  the  said  Frances  Ingram  Shep- 
heard. And  the  Master  certified,  that  upon  due  consideration  of  the  matters,  and  it 
being  admitted,  that  the  appellant  was  not  seised  or  possessed  of  any  estate  or 
fortune,  whereby  he  could  make  a  greater  or  more  ample  settlement  on  the  intended 
marriage ;  and  it  appearing  to  the  Master,  by  a  writing  under  the  hand  of  the  said 
Fiances  Viscountess  Irwin,  at  the  foot  of  a  copy  of  the  proposal,  that  she  consented 
to  and  approved  of  the  proposal,  and  tiiat  Albany  Wallis,  who  with  her  were, 
by  an  order  of  the  said  Court  of  Chancery,  appointed  guardians  of  the  person  and 
estate  of  the  said  Frances,  having  personally  before  him  declared  his  approbation 
of  such  proposal,  the  Master  was  of  opinion,  that  tlie  same  was  reasonable,  and  fit 
to  be  carried  into  execution. 

The  appellant  and  the  said  Frances  Ingram  Shepheard  afterwards  presented 
tlieir  petition  to  the  Lord  Chancellor ;  praying,  among  other  things,  That  the  said 
report  might  be  confirmed;  and  that  it  might  be  referred  back  to  the  Master  to 
settle  proper  deeds  and  instruments  for  making  a  settlement  on  the  intended 
marriage,  according  to  the  said  proposal;  and  that  upon  the  execution  thereof, 
the  said  £10,350  old  South  Sea  annuities,  might  be  transferred  to  the  appellant. 

That  on  the  20th  of  December  1780,  the  petition  came  on  to  be  heard ;  and  it 
being  then  suggested,  that  the  Master  did  not  mean  to  state  that  the  appellant 
had  no  fortune,  but  only  that  he  had  not  a  fortune  that  could  be  settled ;  it  was 
referred  back  to  the  Master,  to  review  Ms  report  as  to  that  particular ;  and  it  was 
oidered,  that  tlie  appellant  should  be  at  liberty  to  make  such  other  proposals  as 
he  should  be  advised,  and  that  the  Master  should  state  the  same,  with  his  opinion 
thereon,  to  the  Court. 

On  the  13th  of  January  following,  the  Master  made  his  report :  and  certified, 
That  he  had  reviewed  his  former  report,  as  to  that  particular  part  thereof  which 
stated,  that  it  had  been  admitted  before  him,  that  the  appellant  was  not  seised 
or  possessed  of  any  estate  or  fortune  whereby  he  could  make  a  greater  or  more 
.  ample  settlement  on  his  intended  marriage,  than  he  proposed  to  do  by  the  pro- 
posals stated  in  his  former  report;  and  the  Master  found,  that  the  appellant  was 
not,  at  the  time  of  making  his  said  former  report,  nor  was  he  tlien,  entitled  to 
«>Dy  estate,  fortune,  or  income  whatever,  save  and  except  the  annual  income  there- 
inafter stated,  which  had  been  verified  before  him  by  the  afSdavit  of  the  appellant, 
viz.  an  annual  allowance  of  £600  which  the  appellant  had  for  many  vears  past 
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received,  and  continued  to  receive,  from  his  brother  Alexander  Duke  of  Gordon; 
the  yearly  sum  of  £100  arising  from  the  appeU&nt's  office  or  place  of  deputy  ranger 
of  the  Green  Park ;  and  the  yearly  sum  of  £300  arising  from  the  appel-[368]-la'nt's 
commiBsion  of  lieutenant  cok>nel  of  his  said  brother's  regiment  of  northern  fen- 
cibles,  making  in  the  whole  an  annual  sum  of  £900.    And  the  Master  further  certi- 
fied, that  the  appellant  had  laid  before  him  other  proposals  for  a  settlement  on  his 
«aid  intended  marriage;  whereby  he  proposed,  that  in  case  the  marriage  should 
take  effect,  all  and  every  the  real  and  personal  estates  whatsoever,  whereof  the  said 
Frances  Ingram  Shepheard  then  was,  or  which  tiie  appellant  in  her  right,  shiould 
become  seised,  possessed  of,  or  interested  in,  or  entitled  unto,  in  posseesion,  rever- 
sion, remainder,  or  expectancy,  under  the  last  will  and  codicil  of  the  testator 
Samuel    Shepheard,    and    the    last    will    of    Lord    Irwin,    and    the    settlement 
made  on  the  marriage  of  Lord  and   Lady  Irwin,  or    any    or    either    of    those 
instruments  respectivdy,  or  otherwise,  from  and  after  the  solemnization  of  the 
marriage,  should  be  conveyed,  assigned,  transferred,  settled,  and  assured  to  the 
several  uses,  and  upon  the  several  trusts  following,  viz.  As  to  all  and  every  the 
personal  estate,  from  and  after  the  solemnization  of  the  marriage,  in  trust  to  pay 
the  rents,  interests,  dividends,  and  produce  thereof,  to  and  for  the  sole  and  separate 
use  of  the  said  Frances  Ingram  Shepheard,  during  her  life;  and  after  her  death, 
in  trust  to  assign,  transfer,  and  pay  the  said  personal  estate  unto  and  among  the 
child  and  children   of  the  appellant  and  the  said   Frances  Ingram   Shepheard, 
(other  than  an  eldest  or  only  son,  who  should  be  entitled  to  the  real  estate  of  the 
said  Frances  Ingram  Shepheard,)  the  shares  of  sons  to  be  vested  in  interest  at 
twenty-one,  and  of  daughters  at  twenty-one,  or  marriage,  which  should  first  happen ; 
and  upon  trust,  in  case  there  should  not  be  any  child,  (other  than  an  ddest  or  only 
Bon,  entitled  to  the  said  real  estates,)  then  to  pay,  assign,  and  transfer  the  same 
to  such  persons,  and  in  such  manner,  as  the  said  Frances  Ingram  Shepheard 
should  direct  or  appoint;  and  in  default  thereof,  to  pay,  assign,  and  transfer  the 
same  to  such  person  or  persons  as  under  the  statute  for  distribution  of  intestates 
(states  would  be  entitled  thereto,  as  next  of  kin  to  the  said  Frances  Ingram  Shep- 
heard, iq  case  she  died  sole  and  unmarried :  and  as  to  all  and  every  the  heredita- 
ments and  real  estate,  from  and  after  the  solemnization  of  the  marriage,  to  the 
use  of  trustees,  upon  trust,  to  pay  the  clear  yearly  rents,  issues,  and  profits  thereof 
to  the  said  Frances  Ingram  Shepheard,  for  her  separate  use,  during  her  natural 
life,  and  after  her  decease,  as  to  and  concerning  such  of  the  same  hereditaments 
and  real  estate  as  were  not  of  customary  or  copyhold  tenure,  and  .should  not 
determine  with  her  life,  to  the  use  of  trustees,  for  500  years,  without  impeachment 
of  waste,  in  trust,  to  raise  such  additional  portions  for  the  younger  children  of 
the  marriage  as  the  said  Frances  Ingram  Sbeplueard  should  direct  or  appoint: 
and'as  to  the  said  freehold  and  other  estates  to  be  comprized  in  the  term  of  500 
years,  immediately  after  the  determination  of  the  said  term,  and  in  the  mean  time 
subject  thereto,  and  to  the  trusts  thereof;  and  also  as  to  such  others  of  the  said 
hereditaments  and  real  estates  of  inheritance  as  were  or  should  be  of  customary 
or  copyhold  [369]  tenure,  from  and  after  the  decease  of  the  said  Frances  Ingram 
Shepheard,  to  the  use  of  the  first  son  of  the  appellant  and  the  said  Frances  Ingram 
Shepheard,  in  tail  male,  with-  remainder  to  the  second  son  in  tail  male,  with   re- 
mainder to  the  third,  fourth,  fifth,  and  all  and  every  son  and  sons  of  the  appellant 
and  the  said  Frances  Ingram  Shepheard,  in  tail  male  successively,  with  remainder 
to  all  and  every  the  daughter  and  daughters  of  the  appellant  and  the  said  Frances 
Ingram  Shepheard,  equally  to  be  divided  among  them,  if  more  than  one,  share  and 
«hare  alike,  as  tenants  in  common,  and  not  as  joint  tenants,  and  in  default  of  such 
issue,  to  such  uses  as  the  said  Frances  Ingram  Shepheard  should  direct,  limit,  or 
appoint;  and  in  default  thereof,  to  the  use  of  the  said  Frances  Ingram  Shepheard, 
her  heirs  and  assigns,  for  ever.      And  the  Master  certified,  that  upon  due  consider- 
ation of  the  matter,  he  was  of  opinion  that  the  said  proposals  were  the  most  advan- 
tageous proposals  that  the  appellant  could  make,  and  therefore  conceived  the  same 
fit  and  propM*  to  be  carried  into  execution. 

The  appellant  and  the  said  Frances  Ingram  Shepheard,  afterwards  presented 
their  petition  to  the  Lord  Chancellor;  praying,  that  the  last-mentioned  report 
might  be  confirmed ;  and  that  it  might  be  referred  back  to  the  Master,  to  settle 
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proper  deeds  and  instruments  for  making  a  settlement  on  the  intwided  marriage, 
according  to  the  last-mentioned  proposals:  and  on  the  22d  day  of  January  1781, 
the  same  came  on  to  be  heard ;  when  his  Lordship  was  pleased  to  order,  that  the 
petition  should  stand  dismissed. 

The  appellant  apprehending  himself  aggrieved  by  the  last-mentioned  order, 
appealed  therefrom,  and  on  his  behalf  it  was  contended  (J.  Madocks,  J.  Dunning), 
that  the  appellant's  addresses  having  been  accepted  by  the  lady,  and  both  her 
guardians  consenting,  one  of  whom.  Lady  Irwin,  was  her  mother,  whose  ccmsent 
alone  satisfied  the  provisions  of  the  marriage  act ;  no  suggestion,  that  that  oonsent 
had  been  improperly  obtained ;  no  part  of  the  family,  all  of  whom  were  before  the 
Court,  objecting,  and  neither  the  rank,  or  character  of  the  appellant,  admitting 
a  supposition  that  an  alliance  with  him  would  be  any  disparagemeint  of  the  lady  or 
her  family ;  it  was  submitted,  to  be  unusual  for  the  Court  to  controul  the  consent  of 
the  parties  and  guardians ;  and  that  none  of  the  principles  on  which  the  discretion 
of  ijie  Court  had  been  usually  exercised,  required  it,  in  a  case  so  circumstanced. 
That  as  to  the  only  objection  which  had  been  -suggested,  a  disparity  of  fortune,  it 
was  submitted,  to  be  in  no  case  an  objection,  unless  where  it  afforded  a  ground  to 
suspect  improper  views  on  the  part  of  the  gentleman  upon  lita  lady's  fortune,  and 
that  the  proposals,  particularly  the  last,  which  the  Master  had  approved,  suflSciMitly 
evinced  the  appellant's  disinterestedness,  to  acquit  him  of  any  such  imputation; 
and  though  his  own  income  was  not  of  a  nature  to  add  to  the  provision  for  <he 
lady,  in  case  she  survived  him,  it  was  no  contemptible  addition  to  the  means  of 
their  living  happily  together;  at  least,  ttiey  would  have  such  an  income  as  the 
parties,  [360]  if  they  were  permitted  to  judge  for  themselves,  would  be  content 
with. 

No  case  was  printed  for  the  respondents,  nor  did  they  appear  by  counsel  on  the 
hearing  the  appeal;  nevertheless,  after  hearing  counsel  for  the  appellant,  it  was 
ORDBRBn  and  adjudgbd,  that  the  appeal  should  be  dismissed,  and  the  order  therein 
complained  of  affirmed.    (M.  S..  Jour.  «u&  anno  1781.  p.  188.) 


INFORMATION. 

Case  1. — John  Wilkes, — Plaintiff;  The  King, — Defmdant  (in  Error) 

[16th  January  1769]. 

[Mews'  Dig.  iv.  1902,  v.  122.     See  Brndlaugh  v.  Reg.,  1878,  3  Q.B.D.  633.  ^eg.  v. 
Coitro  1880-81,  5  Q.B.D.  602,  6  A.  C.  236.] 

[An  information  for  an  offence,  is  a  surmise  or  suggestion  upon  record,  on 
behalf  of  the  King,  to  a  Court  of  Criminal  Jurisdiction,  and  is  to  all  intents 
and  purposes  \!d»  King's  suit;  and  may  be  filed  by  the  Solicitor  General, 
during  a  vacancy  of  the  <^ce  of  Attorney  General. — In  such  a  case,  it  is 
not  necessary  in  point  of  law,  to  aver  upon  the  record,  that  the  Attorney 
General's  office  was  vacant] 

** Judgment  of  the  Court  of  King's  Bench  affibmbd.** 
See  4  Burr.  2627;  2553;  5.  P.;  2577.     [19  St  Tr.  1075.] 

In  Michaelmas  Term  1763,  Sir  Fletcher  Norton  Knt  his  Majesty's  then  Solicitor 
General  (the  office  of  Attorney  General  being  vacant)  filed  an  information  ex 
officio,  in  the  Court  of  King's  Bench,  against  the  plaintiff  in  error,  stating,  that 
before  the  printing  and  publishing  the  seditious  and  scandalous  libel  therein 
after  mentioned,  to  wit,  on  the  19th  day  of  April,  in  the  third  year  of  his  present 
Majesty's  reign,  his  Majesty  did  make  and  ddiver  a  most  gracious  speech  from  his 
throne,  to  Uie  purport  and  effect  therein  set  forth,  and  that  the  said  John  Wilkes 
most  audaciously,  wickedly,  and  seditiously  devising  and  intending  to  vilify  and 
traduce  his  Majesty,  and  his  government  of  this  realm,  to  impeach  and  disparage 
his  veracity  and  honour,  and  to  represent  and  cause  it  to  be  believed  amongst 
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his  Majesty'B  subjects,  that  his  said  most  gracious  speech  contained  falsities  and 
gross  impoeiiion  upon  the  public;  and  that  his  Majesty  had  suffered  the  honour  of 
his  Crown  to  be  sunk,  debased,  and  prostituted,  and  had  given  his  name  as  a 
sanction  to  the  most  odious  measures  of  government;  and  also  most  wickedly, 
unlawfully,  and  seditiously  dew^ising,  intending,  and  endeavouring,  as  far  as  in 
[361]  him  the  said  John  Wilkes  lay,  to  excite  disobedience  and  insurrections 
amongst  the  subjects  of  this  realm,  and  to  vi(date  and  disturb  the  public  tran- 
quility, good  order,  and  peace  of  this  kingdom;  after  the  m.aking  and  delivery 
of  the  aforesaid  speech  (that  is  to  say)  on  the  2d  day  of  August,  in  the  said  third 
year  of  the  reign  of  our  said  Lord  the  King,  unlawfully,  wickedly,  seditiously,  and 
maliciously  published,  and  caused  to  be  printed  and  published,  a  certain  malignant, 
seditious,  and  scandalous  book  and  libel,  intiUed,  "The  North  Briton,"  in  one  part 
whereof  intitled  No  45.  Saturday,  April  23d  1763,  were  then  and  tiiere  contained 
(among  other  things)  divers  malicious,  seditious,  and  scandalous  matters,  to  tlie 
effect  in  the  information  set  forth.  There  was  another  count  in  the  information 
to  the  same  effect. 

To  this  information  Mr.  Wilkes  pleaded,  not  guilty;  and  Sir  Fletcher  Norton, 
then  being  his  Majesty's  Attorney  General,  joined  issue  in  that  character  for  his 
Majesty. 

In  the  sittings  after  Hilary  Term  1764,  the  cause  was  tried  by  a  special  jury 
of  the  county  of  Middlesex,  when  Mr.  Wilkes,  after  a  full  and  fair  trial,  was  con- 
victed of  the  offences  charged  in  the  information. 

But  he  having  withdrawn  himself  into  parts  beyond  the  seas,  proceedings  to 
outlawry  were  had  against  him  upon  this  conviction,  and  on  the  1st  of  November 
1764,  he  was  outlawed;  but  in  Easter  Term  1768,  he  was  apprehended  by  the 
sheriff  of  Middlesex,  by  virtue  of  a  writ  of  Capias  uUagatum,  and  being  brought 
into  the  Court  of  King's  Bench,  was  committed  to  the  custody  of  the  Marshal  of  tliat 
Court. 

In  the  same  Term,  Mr.  Wilkes  obtained  a  writ  of  error  upon  the  outlawry, 
and  having  assigned  errors  tliereon,  the  same  were  argued  in  that  and  the  follow- 
ing Term,  when  the  Court  of  King's  Bench  were  pleased  to  reverse  the  outlawry, 
for  a  defect  of  form  in  the  return  of  the  sheriff  to  the  writ  of  exigent. 

Mr.  Wilkes's  counsel  having  surmised  to  the  Court  some  matters,  which,  if 
available,  ought  to  have  been  moved  in  arrest  of  judgment,  and  for  a  new  trial, 
the  Court  relaxed  their  general  rule,  requiring  such  applications  to  be  made  within 
the  first'  four  days  of  the  Term  immediat^y  following  the  conviction  ;  and  indulged 
Mr.  Wilkes  with  leave  to  move  now,  as  well  in  arrest  of  judgment  as  for  a  new  trial. 

Accordingly,  the  ground  of  the  motion  in  arrest  of  judgment,  was  to  tiie  informs^ 
tion  having  be«i  exhibited  by  the  Solicitor  General;  and  it  was  argued  by  the 
counsel  for  Mr.  Wilkes,  that  tiie  Solicitor  General  was  not  the  proper  officer,  nor 
had  any  authority  to  exhibit  an  information ;  and  if  he  was  vested  with  such 
authority,  it  could  only  be  temporary,  during  the  vacancy  of  the  office  of  Attorney 
General,  and  it  did  not  appear  by  the  proceedings,  that  the  office  of  Attorney 
General  was  at  that  time  vacant. 

The  application  for  a  new  trial  was  founded  upon  an  objection  to  an  order 
made  by  the  Lord  Chief  Justice  of  t^e  Court  of  King's  [362]  Bench,  for  amending 
the  information  after  issue  had  been  joined,  and  the  record  of  the  issue  made  up. 
But  the  Court  unanimously  over-ruled  both  the  objections,  and  took  time  to  con- 
sider of  the  judgment  upon  the  conviction,  till  the  I7th  of  June  1768;  when  Mr. 
Wilkes  bedng  brought  into  Court  to  receive  judgment,  was  sentenced  to  pay  a  fine 
of  £500  and  to  be  imprisoned  ten  calendar  months  in  the  custody  of  the  Marshal. 

There  was  another  information  against  Mr.  Wilkes  for  publishing  an  obscene 
and  impious  libel  entitled  "An  Essay  on  Woman,"  which  was  filed  in  the  same 
manner,  and  tried  at  the  same  time  with  the  other ;  and  upon  this  latter  informa- 
tion he  was  sentenced  to  pay  another  fine  of  £500  and  to  be  imprisoned  for  12 
calendar  months,  to  be  computed  from  the  determination  of  the  first  imprisonment. 

To  reverse  these  judgments,  Mr.  Wilkes  brought  two  several  writs  of  error  in 
parliament,  and  assigned  (J.  Glynn,  T.  Davenport,)  the  following  matters  for  error : 
I.  That  it  did  not  appear  that  Sir  Fletcher  Norton,  by  whom  the  informations  were 
nhibited,  had  any  lawful  poww,  warrant  or  authority  to  exhibit  tliem ;  and  thero- 
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fore  the  judgment  was  not  sufficient  in  law  to  convict  Mr.  Wilkes,  and  to  ground 
the  aforesaid  sentences  against  him.  II.  That  Mr.  Wilkes  was  sentenced  to  be 
imprisoned  for  12  months,  to  commence  at  a  future  time;  whereas  such  imprison- 
ment ought  to  have  commenced  at  and  from  the  time  of  giving  the  judgment,  and 
not  at  any  future  time.  III.  That  there  was  a  variance  between  the  record  and  the 
original  information,  consisting  in  altering  the  word  purport  to  tha't  of  tenor. 

And  in  support  of  these  errors  it  was  argued,  that  the  informations  were 
exhibited  and  filed  by  Sir  Fletcher  Norton,  as  his  Majesty's  Solicitor  GenwaL 
ex  offUio,  when  by  virtue  of  such  office  he  had  no  general  authority  so  to  do ;  nor 
did  it  appear  that  he  had  any  gpecial  authority.  Much  doubt  was  formerly  enter- 
tained, by  those  who  were  most  eminently  distinguished  for  their  knowledge  of 
the  criminal  laws  of  this  country,  whether  any  criminal  informations  were  lawful 
The  constructions  of  Magna  Gharta,  cap.  29,  some  ancient  statutes  and  books  of 
the  law,  declare  and  agree,  that  no  man  can  be  charged  but  by  indictment  or 
presentment.  In  the  case  of  the  King  v.  Birchett  and  others,  5  Mod.  463.  and  there 
called  Prynne's  case.  Sir  Francis  Winnington  averred,  that  Lord  Chief  Justice  Hale 
had  often  said,  "  that  if  ever  informations  came  in  dispute,  they  could  not  stand,  but 
must  necessarily  fall  to  the  ground."  It  is  admitted  however,  that  the  Court  of  King's 
Bench  in  that  case  held,  that  informations  lay  at  common  law.  The  question  there- 
fore in  the  present  case  was,  who  are  the  officers  known  to  the  law,  and  described  in  the 
law  books,  as  the  persons  with  whom  only  this  right  of  exhibiting  informations  ex 
officio,  rests)  It  may  be  clearly  collected,  from  the  authority  of  the  Legislature,  and 
the  law  books,  that  these  cheers  were  only  the  King's  Attorney  General,  and  the  King's 
Coroner,  to  which  latter  is  always  added  in  such  cases,  the  title  [363]  of  Attorney  also. 
No  act  of  parliament,  no  law  book  mentions  any  other  officer  as  having  this  power  in 
any  case,  or  under  any  circumstances.  From  the  King's  Coroner  Uiis  power  was 
taken  away,  by  the  statute  of  4th  and  6th  of  William  and  Mary,  caip.  18,  and  was 
then  left  in  the  Attorney  General  only.  And  Serjeant  Hawkins  in  his  pleas  of  the 
Crown,  vol.  II.  p.  268,  observing  upon  that  statute's  taking  away  this  power  from 
the  King's  Coroner  and  Attorney  only,  says,  "  from  whence  it  fcdlows,  that  informa- 
tions exhibited  by  the  Attorney  Greneral,  remain  as  tliey  were  at  couimon  law." 
Such  informations  can  only  be  exhibited  in  the  Court  of  King's  Bench,  of  which 
Court  the  King's  Attorney  General,  and  the  King's  Coroner  and  Attorney,  commonly 
called  the  Matter  of  the  Crown  Office,  are  officers  upon  record,  and  have  their  known 
seat*  and  places  there  as  such.  Sir  Bartholomew  Shower  in  his  reports,  p.  114,  in 
the  above  case  in  5  Mod.  argues  and  observesi,  upon  tlie  statute  31  Eliz.  cap.  5, 
and  its  proviso  in  sect.  3,  providing,  that  that  act  shall  not  attend  to  any  titeh 
Officbrs  of  Rbcord  as  have,  in  respect  of  their  offices,  theretofore  htwfuUy  used  to 
exhibit  informations,  "  that  it  is  the  judgment  of  parliament  that  there  were  officers 
to  exhibit  them,  and  those  that  are  meant,  must  be  the  Attorney  and  his  deputy 
the  Coroner,  for  I  know  of  no  other."  It  may  be  thou^t  tliat  Sir  Bartholomew 
Shower  is  inaccurate  in  calling  the  Coroner  deputy  to  the  Attorney,  because  the 
Coroner  has  a  superior  seat  in  the  Court  of  King's  Bench  to  the  Attorney ;  but  he 
must  bo  understood  to  speak  of  the  Coroner,  as  deputy  only  in  this  instance,  he  not 
having  equal  power  with  the  Attorney  over  the  information  when  exhibited:  for 
the  Coroner  cannot  put  a  stop  to  it,  even  though  he  should  have  the  King's  warrant 
under  this  sign  manual  for  the  purpose;  and  yet  the  Attorney  General  can,  by 
virtue  of  his  office,  stop  it  at  once  by  a  ttoli  prosequi,  which  appears  by  the  case 
of  the  King  v.  Benson,  1  Vent  33.  Sir  Bartholomew  Shower  sajns  further,  p.  120, 
"  That  in  case  of  malicious  prosecution,  no  action  lies  against  the  Attorney  or 
Coroner,  any  more  than  against  a  grand  juror  or  prosecutor ;  because  they  are 
upon  their  oaths,  and  so  the  Attorney  and  Coroner  are  here  as  officers  upon  record." 
And  p.  122,  he  says,  "the  way  of  apprising  the  Court  is,  by  dedit  curiae  hie 
intelUgi  et  informari,  before  any  process,  which  is  done  by  a  sworn  officer  filed  of 
record."  If  it  be  contended,  that  during  the  vacancy  of  the  office  of  Attorney 
General,  his  authority,  in  this  respect,  devolves  upon  the  Sc^ioitor  General;  it  is 
answered,  that  no  law  book,  or  judicial  determination,  warrant  tiiat  argument. 
It  is  admitted,  that  there  are  some  modern  instances  in  the  R(rfls  of  the  Crown 
office,  of  informations  filed  by  tlie  Solicitor  General,  ex  officio,  some  of  which 
describe  the  vacancy  of  the  office  of  Attorney  General,  as  if  that  was  the  circum- 
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stance  from  which  the  Solicitor  General  derived  his  authority,  and  raised  himself 
to  this  power :  but  as  the  others  are  silent  about  such  vacancy,  they  must  prove  a 
general  authority,  or  nothing ;  because,  if  a  special  authority  is  [3(64]  to  give  the 
title,  it  must,  by  tiie  rules  of  law,  be  set  forth  in  the  record ;  for  nothing  out  of  the 
record,  can  warrant  the  judgment  ij^on  the  record.  There  does  not  however 
appear  to  be  one  instance  of  a  litigation,  or  judicial  opinion,  concerning  such 
informations  filed  by  the  Solicitor  General.  In  the  present  case  it  appeared  from 
the  records,  that  the  Attorney  General  became  the  prosecutor,  before  the  judgments 
were  given ;  but  no  subsequent  adoption  by  the  Attorney  General  of  these  illegi- 
timate offspring  could  sanctify  their  birth:  if  the  informations  were  bad  when 
filed,  no  subsequent  act  whatever  could  make  them  good.  Wherefore,  as  the 
Legislature  have  not  substituted,  or  meant  to  substitute  the  Solicitor  General,  or 
any  other  person  or  persons,  in  the  room  of  the  Coroner,  from  whom  they  took  this 
power,  or  in  the  place  of  the  Attorney  General,  during  the  vtwancy  of  that  office, 
it  being  alwa3r8  in  the  power  of  the  King  to  supply  that  vacancy  at  any  moment  he 
pleased :  as  the  Legislature  has  left  the  Attorney  General  the  only  known  officer  in 
law,  authorized  to  exhibit  criminal  informations  ea>  officio ;  as  the  Solicitor  General 
is  no  sworn  officer  of  the  Court  of  King's  Bench,  either  filed  of  record,  or  otherwise : 
as  all  the  law  books  are  consistently  silent,  about  any  power  lodged  witli  him  for 
that  purpose:  as  this  power  has  of  late  time  only  been  usurped'  by  the  Solicitor 
General  in  some  modem  instances,  and  those  too  varying  in  their  form,  as  if  he 
did  not  know  on  what  ground  he  claimed  or  exercised  the  power :  and  as  he 
appeared  to  have  no  warrant  or  authority  to  act  in  this  instance,  as  attorney  for 
the  Crown ;  it  was  submitted  by  the  plaintiff  in  error,  that  the  informations  in 
question  were  filed  without  any  lawful  authority,  and  for  that  reason  were  fundar 
mentally  bad  and  void,  so  as  not  to  warrant  any  judgments  upon  them  against  him. 

As  to  the  second  error,  it  was  said  that  all  judgments  in  law,  as  they  affect 
either  the  property  or  the  persons  against  whom  they  are  given,  ought  to  contain 
in  them  the  clearest  and  most  precise  certainty,  and  to  take  immediate  effect;  but 
more  especially,  such  judgments  as  l^y  a  restraint  upon  the  liberty  of  the  persona 
of  his  Majesty's  subjects.  But  the  present  judgment  was  deficient  in  both  these 
points.  For,  1st,  it  did  not  take  immediate  effect,  but  was  to  commence  in  future; 
viz.  after  the  determination  of  another  imprisonment,  inflicted  upon  the  plaintiff 
in  error  by  another  judgment,  given  upon  a  different  record,  and  totally  uncon- 
nected with  this.  And,  2dly,  it  did  not  contain  any  precise  certainty,  it  being 
uncertain  when  the  first  imprisonment  would  determine,  upon  the  determination 
of  which  alone,  the  imprisonment  under  this  judgment  was  to  commence.  If  the 
judgment  sent^icing  him  to  the  first  imprisonment  should  be  found  erroneous, 
it  was  not  easy  to  say  upon  this  record,  whether  all  the  first  imprisonment,  previous 
to  the  reversal  of  the  j  udg^Mit,  was  to  be  held  for  nothing ;  and  the  1 2  months  be 
computed  from  the  time  of  the  reversal  only,  or  from  the  oommesicement  of  the 
first  imprisonment,  aU  of  which  would  be  unlawful  [366]  Who  was  to  be  the  judge 
of  this?  Was  it  to  be  left  to  the  discretion  of  the  Marshal,  how  to  settle  the  com- 
putation} Or  was  the  prisoner  to  go  through  another  expensive  litigation  in  the 
Court  of  King's  Bench,  by  way  of  petition  or  motion,  to  be  discharged?  If  judg- 
ments could  lawfully  commence  in  future,  they  might  as  well  commence  at  a  long, 
ag  at  a  short  date,  and  would  in  that  case  be  the  instrument  of  great  oppression  ; 
not  by  the  immediate  execution  of  present  and  certain  punishments,  but  by 
holding  suspended  terrors  over  the  heads  of  those  who  were  the  objects  of  them. 

And  as  to  tlie  third  error,  the  plaintiff  having  obtained  writs  of  rertiorari  to 
bring  in  the  original  informations,  and  those  writs  having  been  returned;  it  was 
admitted,'  that  the  records  and  the  original  informations  were  consistent,  and  that 
there  was  no  variance  between  them ;  and  that  therefore  the  plaintiff  was  precluded 
from  making  any  objection,  with  respect  to  the  propriety  of  the  amendments 
which  had  been  made. 

In  answer  to  these  several  heads  of  error,  and  the  reasoning  in  support  of  them, 
it  was  said  (W.  de  Gray,  E.  Thurlow),  I.  That  an  information  for  an  offence,  is  a 
surmise,  or  suggestion  upon  record,  on  behalf  of  the  King,  to  a  Court  of  Criminal 
Jurisdiction,  and  is,  to  all  intents  and  purposes,  the  suit  of  the  King ;  and  that  it 
would  be  difficult  to  assign  a  reason,  why  his  Majesty  should  not  have  equal  liberty 
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with  the  subject,  of  commencing  and  prosecuting  his  suite,  by  those  penons  whom 
he  thinks  fit  to  confide  in  and  employ.     That  the  Attorney  and  Solicitor  GeoenI 
are  invested,  by  their  offices,  with  general  authority  to  commence  and  proieeiiu  ' 
the  suits  of  the  Crown :  it  is  true^  the  Attorney  General,  as  the  superior  officer,  hu 
the  direction  and  controul  of  his  Majesty's  prosecutions,  in  which  the  Solicitor  i 
General  seldom  interferes ;  but  it  is  equally  true,  that  during  the  vacancy  of  tlw 
office  of  Attorney  General,  all  the  suits  of  the  Crown,  both  criminal  and  civil,  ut  i 
commenced,  prosecuted,   and  carried  on  by  the  Solicitor  General.      That  at  the 
time  when  these  informations  were  filed  against  Mr.  Wilkes,  the  office  of  Attorney  ' 
Gieneiral  was  vacant,  and  consequently  the  Solicitor  General  was  the  proper  officer 
to  exhibit  them.     But  it  is  said,  tiiat  the  fact  of  the  vacancy  ought  to  appev 
upon  the  record :  the  only  pretence  for  such  an  averment,  is  to  inform  the  Coiiit 
»f  the  vacancy,  as  an  induoraient  to  receive  the  information  from  the  Solicitor 
General ;  but  there  is  no  necessity  few  that  intelligence!.      The  Attorney  General  ii> 
in  truth,  an  officer  of  and  has  a  place  in  the  Court  of  King's  Bench,  and  the  Coott 
will  take  notice  of  tiie  vacancy  of  the  office;  and  there  are  multitudes  of  instancet 
of  suits  commenced  and  prosecuted  by  the  Solicitor  Gienwal  on  bdialf  of  the 
Crown,  without  any  averment>  or  notice  taken  of  the  vacancy  of  the  office  of 
Attorney  General.     But  if  the  circumstance  of  an  information  being  filed  by  tbe 
Solicitor  General,  furnished  any  real  ground  of  objection  to  the  prosecutaon,  yet  it 
was  conceived,  that  the  plaintifi  in  error  was  now  precluded  from  availing  himaelf 
of  it;  it  could  at  most  amount  [366]  only  to  an  irregularity,  jand  the  remedy  must 
have  been  by  application  to  the  Court,  to  have  the  information  taken  off  the  file,  or 
the  proceedings  stayed.     It  could  never  be  a  cause  of  demurrer,  or  of  arrest  of 
judgment,  or  a  ground  of  error;  and  Mr.  Wilkes  having  pleaded  to  the  oSeoce. 
had  waived  any  advantage  of  that  irregularity.     Besides,  the  Solicitor  Gencnl 
having,  during  the  suit,  been  appointed  Attorney  General,  adopted  the  informstioD, 
joined  issue  with  the  plaintiff  in  error,  and  prosecuted  the  suit  to  a  conviction. 

II.  With  regard  to  the  error  assigned  in  the  judgment,  that  the  imprisonment 
was  to  commence  at  a  future  day,  it  was  apprehended  that  the  judgment  was  givea 
in  that  manner  with  the  strictest  proprie^.  The  Court  meant  that  Mr.  Wilka 
should  undergo  twdve  months  imprisonment  for  this  offence,  which  could  not  be 
inflicted  in  any  other  manna*.  It  would  have  been  absurd  to  have  made  the 
imprisonment  to  commence  immediately,  Mr.  Wilkes  being  already  under  another 
sentence  of  imprisonment  for  ten  montiis ;  and,  in  that  case,  would  in  effect  hate 
only  suffered  an  imprisonment  of  two  months;  when  the  Court,  on  account  of  tin 
enormity  of  the  offence,  intended  he  should  be  imprisoned  twelve  months ;  and  u 
tliat  apace  of  time  was  to  be  the  measure  of  his  imprisonment  for  this  offence,  it 
could  not  effectually  have  been  inflicted  in  any  other  manner,  unless  the  Court 
had  sentenced  him  to  be  imprisoned  twenty-two  months,  to  ctMnmenoe  inomediatdT; 
and  then  there  would  have  remained  twelve  months  aftw  the  end  of  the  tra  monthi 
imprisonment^  which  he  had  before  been  sentenced  to.  But  that  might  be  attended 
wiUi  hardship  and  injustice  to  Mr.  Wilkes,  by  being  imprisoned  a  longer  time  than 
the  Court  meant,  for  the  present  offenpe ;  for  if  by  the  grace  of  the  Crown,  or  by  anr 
means,  the  ten  months  imprisonment  should  be  pardoned,  avoided,  or  shortened. 
Mr.  Wilkes  under  a  sentence  of  twenty-two  months  imprisonment,  would  be  confined 
from  the  moment  the  former  imprisonment  should  expire,  until  the  end  of  tlw 
twenty-two  months ;  which  would  exceed  twelve  months  imprisonment^  when  the 
Court  intended  to  inflict  an  imprisonment  of  twelve  months  only.  Under  the  ci^ 
cumstances  of  this  case,  there  was  no  incongruity  in  the  imprisonment  commencing 
at  a  future  time ;  and  if  there  was  any  novelty  in  it,  it  was  to  be  attributed  to  the 
accumulated  guilt  of  its  object. 

III.  The  third  and  last  errcM"  assigned,  was  upon  a  supposed  variance  between 
the  record  and  the  original  information ;  but  the  fact  did  not  warrant  that  objection. 
And  it  was  conceived,  that  this  supposed  error  was  so  assigned,  for  the  purpose  only 
of  introducing  into  the  cause,  a  matter  which  Mr.  Wilkee  had  thought  proper  fre- 
quently to  allege,  as  a  subject  of  grievance  and  complaint.  For  though  diere  waa 
not  the  least  colour  for  the  complaint,  yet  as  the  manner  in  which  it  had  been  urged, 
seemed  to  touch  upon  tlie  honour  of  the  Crown  in  the  administration  of  justice,  and 
highly  to  concern  tlie  credit  and  dignity  of  his  Majesty's  Court  of  King's  Bench, 
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it  was  greatly  to  be  lamented,  that  it  [367]  could  not  be  brought  judicially  before 
the  House  on  this  occasion :  the  real  truth  of  the  case  being  no  more  than  this,  that 
by  the  order  of  the  Attorney  General,  a  summons  was  directed  to  be  applied  for, 
after  issue  joined  and  before  the  trliJ,  from  one  of  the  judges  of  the  Court,  in  the  usual 
course  of  business ;  and  a  summons  was  accordingly  applied  for,  and  obtained  from 
the  Right  Honourable  Lord  Mansfield,  for  an  attendance  to  shew  cause  why  the  infor- 
mation should  not  be  amended,  by  altering  tlie  word  purport  to  that  of  Unor, 
throughout  the  information,  except  in  the  first  place ;  which,  upon  such  attendance 
by  the  clerks  in  Court  on  both  sides,  was  ordered  accordingly,  and  tlie  amendment 
made.  Mr.  Wilkes's  counsel  made  no  objection  to  this  on  ihe  trial,  nor  in  the 
ensuing  Term,  as  might  have  been  done,  nor  until  Trinity  Term  1768,  when  that 
amendment  was  made  one  ground  of  a  motion  in  arrest  of  judgment;  but  as  such 
an  objection  could  not  be  r^ularly  made  in  arrest  of  judgment,  the  Court  were 
pleased  to  gire  him  leave  to  make  it  upon  a  motion  for  a  new  trial:  Ihs  same  waa 
accordingly  made;  when  it  clearly  appearing,  that  the  amendment  was  made  in  con- 
formity to  a  multitude  of  precedents,  and  the  constant  usage  of  the  Court ;  that  it 
was  not  nor  could  be  of  any  prejudice  to  the  defendant,  and  that  he  himself,  instead 
of  complaining  of  it,  had  acquiesced  under  it ;  the  Court  unanimously  over-ruled 
the  objection,  as  a  point  on  which  no  doubt  could  be  entwtained. 

After  hearing  counsel  on  these  writs  of  error,  the  following  questions  were  put 
to  the  Judges:  I.  "Whether  an  information  filed  by  the  Singes  Solicitor  General, 
during  the  vacancy  of  the  office  of  the  Eingfs  Attorney  General,  is  good  in  law? 
n.  Whether  in  such  a  case,  it  is  necessary  in  point  of  law,  to  aver  upon  the  record, 
that  the  Attorney  General's  office  was  vacant?  III.  Whether  a  judgment  of  im- 
prisonment against  a  defendant,  to  commence  from  and  after  the  determination  of 
an  imprisonment  to  which  he  was  before  sentenced  for  another  offence,  is  good  in 
lawt "  And  the  Lord  Chief  Justice  of  the  Court  of  Common  Reas  having  conferred 
with  the  rest  of  tiie  judges,  delivered  their  unanimous  opinion,  upon  the  first  and 
third  questions  in  the  affirmative,  and  upon  the  second  in  the  negative.  Whereupon 
it  was  OBDfeRBn  and  adjudged,  that  the  judgments  of  the  Court  of  King's  Bench 
should  be  affirmed ;  and  that  the  records  should  be  remitted,  to  the  end  such  pro- 
ceedings might  be  had  thereupon,  as  if  no  such  writs  of  error  had  been  brought 
into  the  House.     (M.S.  Jour,  sub  anno  1768-9,  p.  310.) 


[368]  Case  2. — John  Hornk, — Plaintif;  The  King, — Defendant  (in  Error) 

[11th  May  1778]. 

[See  Bradl^ugh  v.  Reff.  1878,  3  Q.B.D.,  631 :  R.  v.  Burdett  1820,  4  B.  and  Aid. 

95,  316.] 

[How  far  an  innuendo  or  averment  is,  or  is  not,  necessary  to  support  a  charge  of 
a  libel,  consisting  in  opprobrious  words  or  signs.] 

**  JuDGMHNT  of  the  Court  of  King's  Bench  affibmbd.** 

*  Cowp.  672:   11  St.  Tr.  264.»»    [20  St.  Tr.  651.] 

In  Michaelmas  Term  1776,  an  information  was  filed  in  the  Court  of  King's  Bencii 
against  the  plaintiff,  by  his  Majesty's  Attorney-General,  on  behalf  of  his  Majesty, 
for  writing,  printing,  and  publishing  two  seditious  libds. 

The  first  count  in  the  information  stated,  "  That  the  said  John  Home,  being  a 
wicked,  malicious,  seditious,  and  ill-disposed  person,  and  being  greatly  disaffected 
to  our  said  present  Sovereign  Lord  tlie  King,  and  to  his  administration  of  t^e 
govemmwit  of  this  kingdom,  and  the  dominions  thereunto  belonging,  and  wickedly, 
maliciously,  and  seditiously  intending,  deivising,  and  contriving  to  stir  up  and 
excite  discontents  and  seditions  amongst  his  Majesty's  subjects,  and  to  alienaite  and 
withdraw  the  affection,  fidelity,  and  allegiance  of  hi»  said  Majesty's  subjects  from 
his  said  Majesty,  and  to  insinuate  and  cause  it  to  be  believed,  tliat  divers  of  his 
Majesty's  innocent  and  deserving  subjects  had  been  inhumanly  murdered  by  his  said 
Majesty's  troops,  in  the  province,  colony,  or  plantetion  of  the  Massachuset's  Bay  in 
New  England  in  America,  belonging  to  the  crown  of  Great  Britain,  and  unlawfully 
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and  wickedly  to  seduce  and  encourage  his  said  Majesty's  subjects  in  the  said  pro- 
vince, colony,  or  plantation,  to  resist  and  oppose  his  Majesty's  government,  on  the 
8th  day  of  June  in  the  15th  year  of  the  reign  of  our  present  Sovereign  Lord  G^eorg« 
the  Third,  by  the  grace  of  God  of  Great  Britain,  France,  and  Irdand,  King, 
Defender  of  the  Faith,  etc.  with  force  and  arms,  at  liondon  aforesaid,  in  die  pari^ 
of  St  Mary-lo-Bow,  in  the  ward  of  Cheap,  wickedly,  maliciously,  and  seditiously, 
did  write  and  publish,  and  cause  and  procure  to  be  written  and  published,  a  certain 
false,  wicked,  malicious,  scandalous,  and  seditious  libd.,  of  and  concerning  his  said 
Majesty's  government,  and  the  employment  of  his  troops,  according  to  the  tenor  and 
effect  following: — King's  Arms  Tavern,  Gornhill,  June  7th,  1775.  At  a  special 
meeting  this  day  of  several  members  of  the  Constitutional  Society,  during  an 
adjournment,  a  gentleman  proposed  that  a  subscription  should  be  immediately 
entered  into  by  such  of  the  members  present  who  might  approve  the  purpose,  for 
raising  tiie  sum  of  £100  to  be  applied  to  the  relief  of  the  widows,  orphans,  and  aged 
parents,  of  our  beloved  American  fellow-subjects,  who,  faithful  to  the  character  of 
Englishmen,  preferring  death  to  slavery,  were,  for  that  reason  only,  inhumanlv 
murdered  by  the  [369]  King's  (meaning  his  said  Majesty's)  troops,  at  or  near 
Lexington  and  Concord,  in  the  province  of  Massachuset's,  (meaning  die  said  pro- 
vince, colony,  or  plantation  of  Massachuset's  Bay  in  New  England,  in  America,) 
on  the  19th  of  last  April ;  which  sum  being  immediately  collecteid,  it  was  thereupon 
resolved,  that  Mr.  Home  (meaning  himself  t£e  said  John  Home)  do  pay  to-morrow  into 
the  hands  of  Messrs.  Brownes  and  CoUinson,  on  the  account  of  Dr.  Franklin,  the  said 
sum  of  £100;  and  that  Dr.  Franklin  be  requested  to  apply  the  same  to  the  above- 
mentioned  purpose.  John  Home. — (Meaning  himself  the  said  John  Home.) — Li 
contempt  of  our  said  Lord  the  King,  in  open  violation  of  the  laws  of  this  kingdom, 
to  the  evil  and  pernicious  example  of  all  others  in  the  like  case  offending,  and  also 
against  tlie  peace  of  our  said  present  Sovereign  Lord  the  King,  his  crown  and  dignity." 
There  were  other  counts  in  the  information,  charging  the  plaintiff  with  causing  the 
same  libel  to  be  printed  in  the  London  Packet  or  New  Uoyd!«  Evening  Post,  and  the 
Morning  Chronicle  or  London  Advertiser. 

The  count  on  the  second  libel  was  as  follows ;  viz.  "  That  4ie  said  John  Home 
being  such  person  as  aforesaid,  and  again  unlawfully,  wickedly,  maliciously,  and 
seditiously  intending,  devising,  and  contriving  as  aforesaid,  afterwards,  to  wit,  on, 
the  14th  day  of  July  in  the  15th  year  aforesaid,  with  force  and  arms,  at  London 
aforesaid,  in  the  parish  and  ward  aforesaid,  wickedly,  maliciously,  and  seditiously, 
did  write  and  publish,  and  cause  and  procure  to  be  written  and  published,  a  certain 
false,  wicked,  malicious,  scandalous,  and  seditious  libel,  of  and  concerning  his  said 
Majesty's  government,  and  the  employment  of  his  troops,  according  to  the  tenor  and 
effect  following: — I  (meaning  himself  the  said  John  Home)  think  it  proper  to  ^ve 
the  unknown  contributor  this  notice,  that  I  (again  meaning  himself  the  said  John 
Horne)  did  yesterday  pay  to  Messrs.  Brownes  and  Collinson,  on  the  account  of  Dr. 
Franklin,  the  sum  of  £50  and  that  I  (again  meaning  himself  the  said  John  Home) 
will  write  to  Dr.  Franklin,  requesting  him  to  apply  the  same  to  the  relief  of  the 
widows,  orphans,  and  aged  parents  of  our  beloved  American  fellow  subjects,  who, 
faithful  to  the  character  of  Englishmen,  preferring  death  to  slavery,  were,  for  that 
reason  only,  inhumanly  murdered  by  the  King's  (meaning  his  said  Majesty's)  troops, 
at  or  near  Lexington  and  Concord  in  the  province  of  Massachuset's,  (meaning  the 
said  province,  or  colony,  or  plantation  of  the  Massachuset's  Bay  in  New  Engla,ud. 
in  America,)  on  the  19Ui  of  last  April.  John  Home, — (Again  meaning  himself  the 
said  John  Horne.) — ^In  contempt  of  our  said  Lord  the  King,  in  open  violation  of  the 
laws  of  this  kingdom,  to  the  evil  and  pernicious  example  of  all  others  in  the  like  case 
offending,  and  also  against  the  peace  of  our  said  present  Sovereign  Lord  the  Kixtg, 
his  crown  and  dignity."  And  counts  were  added  for  causing  this  last  libel  to  be 
printed  in  the  public  newspapers. 

[370]  In  Easter  Term  1777,  Mr.  Horne  pleaded  not  guilty  to  this  information.  And 
at  the  sittings  after  Trinity  Term  following,  the  information  was  tried  by  a  special 
jury  of  the  city  of  London,  and  the  defendant  found  guilty  of  all  the  offences  therein 
charged. 

In  Michaelmas  Term  1777,  Mr.  Horne  moved  the  Court  of  King's  Bench,  in 
arrest  of  judgment;  alleging,  that  the  information  was  insufficient,  insomuch  as  it 
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did  not  aver  that  any  rebellion  had  been  in  the  colony  of  the  Maasachuset's  Bay,  or 
that  certain  persons  who  were  denominated  the  King's  troops,  had  been  employed 
by  his  Majesty  and  his  government  to  qu^  tliat  rebdlion,  or  that  any  engagement 
had  happened  between  the  King's  troops  and  the  rebels,  or  that  any  of  the  rebds  had 
been  slain  in  such  engagement  by  the  King's  troops,  or  that  the  advertisements,  or 
the  charge  of  murder  therein  contained,  had  any  relation  to  such  slaughter  of  the 
rebels,  or  to  the  action  of  the  King's  troops.  He  argued,  that  nothing  can  be  in- 
tended beyond  that  which  expressly  is  averred  in  the  record.  On  the  other  hand,  if 
by  any  possible  construction  or  intendment,  those  expressions  whic^  are  said  to  be 
criminal  can  receive  an  innocent  sense,  consistently  with  what  is  expressly  averred 
in  the  record,  the  consequence  is  that  no  crime  is  sufficiently  alleged.  Troops  may 
mean  flocks  or  companies  of  strollers,  or  deserters,  and  if  in  any  supposeable  cir- 
cumstance the  words  complained  of  might  have  been  said  innocently,  there  was  no 
crime  charged  in  this  record. 

But  theee  objections  were,  upon  deliberation,  unanimously  over-ruled  by  the 
Court;  and  judgment  pronounced,  that  the  said  John  Home  should  pay  a  fine  to 
the  King  of  £200  and  be  imprisoned  for  the  space  of  twelve  months,  and  until  that 
fine  should  be  paid;  and  that  upon  the  determination  of  that  imprisonment,  he 
should  find  sureties  for  his  good  behaviour  for  three  years,  himself  in  £400  and 
two  sureties  in  £200  each. 

To  reverse  tills  judgment,  Mr.  Home  brought  a  writ  of  error  in  Parliament, 
and  on  his  b^alf  it  was  argued  (J.  Dunning,  J.  Lee),  that  it  is  a  principle  in  the 
law  of  England,  that,  in  criminal  prosecutions,  the  information,  or  indictment, 
must  contain  in  itself  a  certain  and  explicit  charge  of  the  offence  intended  to  be 
imputed  to  the  defendant,  and  no  defect  of  certainty  in  the  charge  can  be  h^ped  or 
supplied  by  any  proof,  and  still  less  by  presumption  or  intendment,  either  in  the 
jury  who  give  the  verdict,  or  in  the  Court  which  pronoimces  judgment  upon  it.     It 
is  equally  true,  that  all  penal  charges  ought  to  be  taken  most  favouraUy  for  the 
subject,  in  every  stage  of  the  prosecution ;  so  that  if  it  appears  doubtful  whether  tiie 
fact  allied  in  the  information  or  indictment  be  necessarily  criminal,  or  may  pos- 
siUy  be  innocent,  the  prosecution  shall  fail ;  and  though  the  jury  find  a  general  ver- 
dict, such  verdict  ought  not  to  be  construed  t^  the  Court  to  find  any  thing  beyond 
the  plain  and  certain  allegations  in  the  indictment  or  information.     In  this  case  the 
jury  had  found,  that  the  King's  troops,  [871]  mentioned  in  the  advertisement, 
meant  "  his  Majesty's  troops ;  "  for  this,  and  tie  publication  by  the  defendant,  were 
facts  charged,  and  therefore  might  be  properly  said  to  have  been  found.       If  it 
shotdd  be  admitted,  which  was  not  found,  that  the  troops  meant  his  Majesty's  army 
in  America,  there  was  nothing  in  the  information  that  extended  the  imputation  on 
those  troops  to  his  Majesty  or  his  ministers,  unless  it  was  in  the  introductory  words, 
which  had  been  resorted  to  as  charging  the  advertisement  to  be  written,  "  of  and 
concerning  his  Majesty's  government,  and  the  employment  of  his  troops."     If  the  jury 
were  to  be  understood  to  have  found  it  to  be  so  written,  (though  from  the  company 
that  passage  kept  with  the  words  falie,  wicked,  malicious,  scandalous,  seditious,  it 
might  more  properly  be  considered  as  a  matter  of  inference  than  of  charge),  it 
would  not  of  necessity  follow,  that  the  employment  of  the  troops  with  which  Mr. 
Home  expressed  his  dissatisfaction,  was  an  emplojnnent  by  his  Majesty,  or  by  any 
person  in  authority  under  him.     It  was  equally  consistent  with  a  supposition,  that 
the  troops,  in  the  instance  complained  of,  employed  themselves  in  acting  without, 
or  even  contrary  to  the  orders  of  those  to  whose  orders  they  ou^ht  to  have  con- 
formed.    Nor  did  it  follow,  that  because  the  advertisement  was  found  to  have  been 
written  concerning  his  Majesty's  government,  that  it  therefore  necessarily  imported 
an  intention  to  arraign  that  government.       Armies  are  properly  considered  as 
among  the  instruments  of  government,  and  are  properly  employed,  whenever  they 
are  so  employed,  in  the  defence  of  a  just  government.     Whoever  writes  therefore 
concerning  his  Majesty's  armies,  may  be  said  to  write  concerning  his  Majesty's 
government.     But  tiie  supposed  libel  carried  no  imputation  against  his  Majesty,  or 
his  government;  unless  it  should  be  understood  to  mean,  that  the  misb^aviour 
which  it  was  supposed  to  impute  to  the  troops,  was  in  an  instance  wherein  they  were 
acting  in  due  obedience  to  legal  orders,  under  an  authority  derived  from  his 
Majesty,  but  which  was  no  where  charged,  and  consequently  not  found.     In  order 
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to  have  Bupported  the  information  in  the  manner  in  which  probably  the  piosecutor 
wished  to  have  it  understood,  he  ought  to  have  shewn  by  proper  averments,  tlut 
there  was  at  the  time  a  rebellion  existing  in  America ;  that  the  troops  were  sent 
thither  to  suppress  it;  that  they  were  in  the  act  of  exerting  themselves,  in  obedience 
to  proper  orders,  towards  this  object;  and  that  though  the  loss  of  lives  was  among 
the  consequences  of  that  exertion,  it  was  no  murder,  nor  in  any  sense  a  violation  of 
law,  but,  on  the  contrary,  perfectly  justified  by  the  occasion.  Why  averments  to 
this  effect  were  not  to  be  found  in  the  record,  it  was  not  difficult  to  conjecture,  to 
those  at  least  who  understand  that  averments  must  be  proved ;  and  it  might  not  be 
thought  certain  that  a  jury  would  be  found  who  would  assent  to  the  truth  of  these 
propositions.  It  would  be  no  answer  to  say  that  all  this  was  notorious ;  or  that  U 
the  trial  it  was  proved ;  for  if  it  were  so,  which  was  by  no  means  admitted,  it  wu 
perfectly  immaterial,  if  the  principle  be,  as  it  was  conceived  [372]  to  be,  that  the 
Judges  are  to  receive  or  use  no  other  knowledge  of  the  facts  essential  to  constitute  • 
criminal  charge,  but  what  they  collect  from  the  record. 

On  the  other  side  it  was  contended  (E.  Thurlow,  A.  Wedderburn),  that  the  crime 
of  a  libel  consists  in  opprobrious  words  or  signs,  written,  made,  exhibited,  or  pub- 
lished, concerning  some  person,  or  other  subject,  which  it  is  criminal  so  to  revile 
The  accusation  must  therefore  state  the  opprobrious  words  or  signs,  and  they  must 
be  applied  to  the  person  or  thing  supposed  to  be  reviled ;  but  no  technical  form  of 
words  is  necessary  for  that  purpose.  If  the  natural  and  apparent  sense  of  the 
words  themselves  be  opprobrious,  and  require  no  oihsr  medium  to  fix  such  meaning 
upon  them,  no  innuendo,  or  averment  to  support  it,  can  be  necessary  to  raise  an 
apparent  meaning.  If  the  application  of  8u<&  opprobrious  words  be  expressly  made 
in  the  phrase  of  the  libel,  no  innuendo,  or  averment  to  support  it,  can  be  wanting 
to  raise  an  express  application.  It  is  a  well  known  rule,  that  Judges  are  to 
understand  a  libel  as  others  do,  without  straining  to  find  a  loop-hole  to  palliate  the 
offence,  which  in  some  measure  would  be  to  encourage  scandal.  It  would  be  » 
ridiculous  absurdity  to  say,  that  a  writing,  understood  by  the  meanest  ci^jacitr, 
cannot  possibly  be  understood  by  a  Ju<^e  and  jury ;  therefore  Judges  will  not  resort 
to  every  potgihle  construction,  only  to  avoid  the  naiural  one ;  much  less  give  a  dif- 
ferent sense  to  the  words,  by  supposing  circumstances  which,  if  tiiey  exist,  should 
be  proved.  The  words  complained  of  conveyed,  in  their  natural  and  apparent 
meaning,  a  gross  reflection,  the  imputation  of  an  heinous  and  hateful  crime,  upon 
the  employment  of  the  national  force,  and  consequently  upon  his  Majesty's  govern- 
ment, of  which  the  «nployment  of  that  force  is  an  important  part.  These  words, 
the  King's  troopt,  in  a  common  and  obvious  sense,  mean  that  national  force  whidi 
the  law  takes  notice  of  and  authorises.  The  literal  meaning  of  the  words  was  con- 
firmed by  the  context,  and  it  was  impossible  to  believe  that  any  English  reader  had 
put  another  interpretation  upon  them,  much  less  had  any  such  reader  mistaken 
them  to  mean  flocks  or  companies  of  stroUers,  etc.  as  the  objection  idly  supposed. 
The  application  of  these  opprobrious  words  to  the  King's  government,  and  the  em- 
ployment of  his  troops,  not  only  appeared  in  the  phrase  of  the  libel  itself,  but  was 
expressly  charged  in  the  information,  and  proved  even  by  the  defendant's  witnesses, 
and  found  by  the  jury;  that  matter  therefore  was  also  concluded.  The  averments 
suggested  in  the  defendant's  argument  were  by  no  means  necessary  to  constitute 
a  state  of  this  crime ;  for  supposing  there  had  been  no  rebellion,  or  troops  employed 
to  suppress  it,  or  engagement  by  the  King's  troops,  or  slaughter  made  of  the  rebels, 
the  guilt  of  this  calumny  would  not  have  been  diminished,  by  its  total  want  of 
foundation  or  colour  of  truth. 

After  hearing  counsel  on  this  writ  of  error,  the  following  question  was  put  to 
the  Judges ;  "  Whether  the  writing  contained  in  the  information  is,  in  point  of  law, 
sufficiently  charged  [37^  to  be  a  libel  upon  his  Majesty^s  government?  "  And  the 
Lord  Chief  Justice  of  the  Court  of  *Common  Pleas  having  delivered  the  unanimous 
opinion  of  the  Judges  in  the  affirmative,  it  was  ordbrbd  and  AOjiTDGEn,  that  the 
judgment  given  in  the  Court  of  King's  Bench  should  be  affirmed;  and  that  the 
record  should  be  remitted,  etc.     (MS.  Jour,  luh  anno  1777-8.  p.  904.) 
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INJUNCTION. 

Case  1. — Eabl  of  Bath  and  others, — AppeUania;  William  SH£BWUi  and 
others, — Respondents  [iVth  January  1709]. 

[After  five  several  trials  at  bar,  and  the  verdicts  all  the  same  way,  the  Court 
of  Chancery  will  grant  a  perpetual  injunction  to  restrain  all  further  pro- 
ceedings at  law  by  the  litigant  parties,  or  any  claiming  under  them,  upon 
the  same  title.] 

**Dbcbm  of  Lord  Chancellor  Cowper  revbrbsd.     See  poit.  Ca.  3.  and 
the  note  there.** 

Preced.  in  Chan.  261 :  Glib.  Rep.  2 :  Viner,  vol.  4.  p.  426.  ca.  42.  inn:  vol.  14.  p.  431. 
D.  ca.  6.  inn:  1  Eq.  Ca.  Ab.  171.  D.  ca.  1 :  243.  ca.  11 :  622.  ca.  1.  [No  notice 
is  taken  in  any  of  these  reports,  of  this  appeal,  which  reversed  the  judgment.] 

George  Duke  of  Albemarle  waa  in  his  life-time  seised  in  fee  of  divers  manors, 
lands,  and  hereditaments,  in  the  several  counties  of  York,  Lancaster,  Lincoln,  Middle- 
sex, Essex,  Hertford,  and  Berks ;  and,  in  December  1669,  he  settled  the  same,  after  his 
own  death,  to  the  use  of  his  son  Christopher  for  life;  remainder  to  his  first  and 
other  sons  in  tail  male;  remainder  to  his  own  right  heirs. 

On  the  3d  of  January  1669,  Duke  George  died;  whereupon  Duke  Christopher, 
his  son,  by  virtue  of  the  settlement,  entered  and  enjoyed  during  his  life;  and  died 
in  1687,  without  issue ;  after  whose  death,  part  of  Uie  estate  reverted  to  the  crown, 
other  part  to  one  Thomas  Pride,  as  grandson  and  heir  of  Thomas  Monk,  the  elder 
brother  of  Duke  George,  who  afterwards  sold  the  same  to  John  Earl  of  Bath,  the 
grandfather  of  the  present  appellant  the  Earl ;  and  as  to  the  residue  of  the  estate, 
Elizabeth  Duchess  of  Albemarle,  the  widow  of  Duke  Christopher,  who  afterwards 
intermarried  with  Ralph  Duke  of  Montague,  was  entitled  to  great  part  thereof 
during  her  life;  and  the  appellants  were  severally  entitled,  under  Duke  Christopher, 
to  most  of  the  said  real  estate,  part  in  possession,  and  the  rest  in  reversion,  ex- 
pectant on  the  Duchess's  death. 

Several  years  after  the  death  of  Duke  Christopher,  a  pretence  was  get  up  by 
Thomas  Pride,  that  Ann  Duchess  of  Albemarle,  Duke  [374]  Christopher's  mother, 
who  had  formerly  been  married  to  onet  Thomas  Radford,  was  never  married  to 
Duke  George;  or  if  she  was,  yet  that  her  first  husband  was  then  alive,  and  was  also 
living  at  Uie  birth  of  Duke  Christopher,  on  the  14th  of  August  1653 ;  and  con- 
sequently, that  Duke  Christopher  was  not  the  lawful  issue  or  heir  of  Duke  George; 
but  that  Pride,  as  the  real  heir  at  law  of  Duke  George,  was  entitled  to  the  whole 
estate. 

On  this  title  Pride  caused  an  ejectment  to  be  brought  on  his  own  demise,  for 
part  of  the  estate,  against  the  said  John  Earl  of  Bath,  Ralph  Duke  of  Montague, 
and  others ;  and  this  cause  being  tried  at  the  bar  of  the  Court  of  Queen's  Bench  on 
tile  6th  day  of  February  1694,  by  a  Hertfordshire  jury;  a  verdict,  upon  full 
evidence,  was  given  for  the  defendants. 

After  Pride's  death,  Thomas  Pride,  his  son,  upon  the  same  title  caused  another 
ejectment  to  be  brought  on  his  demise,  for  other  part  of  the  estate,  against  the 
same  parties;  and  upon  the  trial  of  this  cause  at  the  bar  of  the  same  Court,  by  an 
Essex  jury,  on  thet  24th  of  April  1696,  a  verdict  was  again  given  for  the  defendants 
upon  full  evidence. 

Thomas  Pride  HtM  son  afterwards  died,  leaving  three  children ;  who  having  all 
died  without  issue,  Elizabeth,  the  late  wife  of  the  respondent  Sherwin,  became  his 
heir  at  law ;  and  thereupon  she  and  her  said  husband,  on  the  same  pretence  of  title, 
caused  an  ejectment  to  be  brought  on  their  demise,  for  a  different  part  of  the  estate, 
against  Sir  Walter  Clargee  and  others ;  and  this  ejectment  being  also  tried  at  the 
bar  of  the  Court  of  King's  Bench,  by  a  Yorkshire  jury,  on  the  8th  day  of  May  1700, 
a  private  verdict  on  full  evidence  was  given  for  the  then  defendants,  aad  Sher- 
win and  his  wife  being  duly  called,  suffered  a  nonsuit  But  notwithstanding  this, 
they  soon  afterwards  tiiought  proper  to  bring  another  ejectment  on  the  same  title, 
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for  the  same  lands,  and  against  the  same  parties ;  and  this  being  tried  in  tlie  same 
manner,  on  the  15th  of  November  1700,  a  verdict  was  given  for  the  defendants  upon 
full  evidence. 

But  Sherwin  and  his  wife,  still  restless  and  uneasy,  made  use  of  various 
practices  and  contrivances  to  prevail  upon  the  tenants  of  Sir  Walter  CHarges 
to  attorn  to  them,  and  in  part  succeeded ;  whereupon  Sir  Walter  Clargee  caused  an 
ejectment  to  be  brought  against  Sherwin  and  his  wife,  and  their  tenants,  as  well  on 
his  own  single  demise,  as  on  the  demise  of  the  executors  of  Duke  Christopher ;  and 
this  cause  being  tried  at  the  bar  of  the  same  Court>  by  a  Yorkshire  jury,  on  the  ith 
of  May  1703,  a  verdict  was  given  for  tiie  plaintiff. 

The  single  question  upon  all  these  trials  was,  Whether  Duke  Christopher  was  the 
lawful  son  and  heir  of  Duke  George,  or  not?  The  jurors  upon  each  of  them  were 
gentlemen  of  quality  and  character  in  the  said  several  counties;  and  the  jxidgw 
who  tried  the  causes  took  great  time  and  pains  in  the  trials,  and  expressed  them- 
selves well  satisfied  with  the  verdicts. 

[375]  Notwithstanding  the  uniform  event  of  these  five  trials,  Sherwin  and 
his  wife  caused  other  declarations  in  ejectment  to  be  delivered  for  different  parts 
of  the  estate  in  the  possession  of  the  appellants ;  and  they  also  took  upon  them  to 
borrow  money,  and  to  grant  several  derivative  interests  in  this  estate  to  the  several 
other  respondents;  whereupon  the  appellants,  in  Michaelmas  Term  1703,  exhibited 
their  bill  in  Chancery  against  the  respondents,  praying  that  aU  questions  touching 
the  legitimacy  of  Duke  Christopher,  or  concerning  his  being  the  son  and  heir  of 
Duke  George,  might  be  quieted  and  extinguished ;  and  to  that  end,  that  a  perpetual 
injunction  might  be  awarded  to  stay  all  further  proceedings  at  law  upon  the  said 
pretended  title,  and  to  prevent  multiplicity  of  suits  and  endless  vexations. 

On  the  28th  of  June  1709,  this  cause  was  heard  before  the  Lord  Chancellor 
Cowper;  when  his  Lordship  was  pleased  to  decree,  that  the  bill  should  stand 
dismissed  witii  costs. 

But  from  this  decree  the  plaintiffs  appealed ;  and  on  their  behalf  it  was  insisted 
(T.  Powys,  E.  Northey),  that  a  perpetual  injunction  ought  to  have  been  granted, 
upon  the  circumstances  of  the  case;  and  because  the  matter  and  only  point  in  ques- 
tion had  undergone  so  many  and  such  strict  examinations,  and  had  been  so  fully 
settled  by  no  less  than  five  trials  at  bar,  all  the  same  way,  and  in  the  most  solemn 
manner  possible.  That  such  pretence  of  title  ought  the  rather  to  be  silenced,  because 
Duke  Christopher  lived  near  twenty  years  after  the  death  of  his  father,  and  during 
all  that  time  enjoyed  as  well  the  paternal  estate  of  the  family,  as  the  honours  of  it. 
in  the  capacity  of  heir  male  of  the  body  of  Duke  George,  and  could  not  have  enjoyed 
the  same  had  he  not  been  so :  that  neither  Thomas  Pride  the  father,  or  Thomas  the 
son,  or  Elizabeth  Sherwin,  in  all  this  period,  ever  set  up  or  pretended  to  have  any 
title  to  any  part  of  the  paternal  or  other  estate ;  but,  on  the  contrary,  owned  Duke 
Christopher  to  be  (as  he  really  was)  the  lawful  son  and  heir  of  Duke  George,  and  so 
he  was  also  acknowledged  by  King  Charles  II.  King  James  II.  and  King  William; 
was  received  and  sat  as  such  in  the  House  of  Peers;  and  under  that  title  was 
appointed  Lord  Lieutenant  of  several  counties  in  England,  and  also  GeneraliBsimo 
of  the  Western  Plantations :  that  there  seemed  a  still  higher  reason  for  a  Court  of 
Equity,  after  so  many  solemn  trials,  to  interpose  in  this  matter,  since  it  was  to 
silence  an  odious  question  touching  the  legitimacy  of  a  noble  person,  started  and 
prosecuted  after  his  death ;  and  by  the  present  method  of  proceedings  in  ejectment, 
the  appellants,  unless  relievable  in  equity,  would  be  liable  to  perpetual  suits  and 
vexations  upon  the  same  question.  As  to  the  objection,  that  the  common  law  having 
fixed  no  bounds  to  the  number  of  trials  in  ejectment,  persons  were  at  liberty  to  pro- 
secute in  that  way  as  often  as  they  pleased,  and  therefore  a  Court  of  Equity  ought 
not  to  restrain  their  right;  it  was  answered,  that  the  method  of  trying  the  title  to 
inheritances  by  ejectment  was  of  no  very  long  standing,  for  the  ancient  way  of  try- 
ing such  rights  was  in  i-eal  actions;  and  there,  the  wisdom  of  the  common  law  [3765 
haid  fixed  proper  limits  to  such  prosecutions,  for  preventing  vexatious  and  endless 
contests :  and  as  so  great  an  inconvenience,  and  even  abuse  of  the  law  was  practised 
in  this  case,  it  was  highly  reasonable  that  a  Court  of  Equity  should  interpose,  and 
obviate  the  mischief  by  granting  a  perpetual  injunction,  after  the  right  and  the 
only  matter  in  question  had  been  tried  so  often  and  fairly  settled  by  so  many  solemn 

254 


Digitized  by 


Google 


WORSLEY  V.  STUART  [1711]  IV  BBOWH. 

and  concurring  verdicts.  That  there  werq  many  precedents  where  Courts  of 
Equity  had  granted  perpetual  injunctions  for  quieting  inheritances,  after  two  trials, 
and  where  only  one  of  those  trials  had  been  directed  by  such  Court;  and  it  was 
conceived  that  the  reason  in  this  case  was  full  as  strong,  where  the. respondents,  by 
their  own  choice,  had  tried  the  single  point  in  question  by  five  several  juries,  in 
three  different  counties. 

On  the  other  side  it  was  contended  (T.  Parker,  J.  Pratt),  that  where  any  person 
has  a  right  of  entry  into  lands,  he  may  by  law  enter  whenever  and  as  often  as  he 
pleases,  and,  when  in  possession,  may  make  a  lease;  and  if  the  lessee  be  disturbed, 
an  ejectment  may  be  brought  in  his  name.  And  this  right  the  law  had  not  thought 
fit  to  limit  or  restrain,  but  looked  upon  the  party's  bearing  his  own  charges,  and 
paying  his  adversary's  costs,  to  be  a  proper  penalty  on  the  one,  and  a  su£Scient 
compensation  to  the  other;  ao  that  upon  these  terms  he  might  bring  as  many 
ejectments  as  he  pleased :  and,  therefore,  to  reverse  the  present  decree  would  be 
directly  to  make  a  new  law.  That  the  title  of  the  respondents  was  the  title;  of  an 
heir  at  law,  who  is  the  favourite  of  ihe  law ;  but  that  of  the  appellants  was  at  best 
but  the  title  of  a  volunteer,  and  therefore  not  to  be  protected  against  the  heir.  That 
for  some  part  of  the  estate  no  ejectment  had  yet  been  tried ;  and  the  respondents 
were  in  possession  of  other  part  of  it,  which  the  appellants  could  not  recover  without 
a  trial ;  so  that  the  question  could  not  be  considered  as  closed,  while,  with  respect  to 
any  part  of  the  estate,  it  remained  untried.  And  that  the  matter  in  question  was 
purely  a  matter  of  fact>  triable  by  a  jury,  without  involving  any  one  point  proper 
to  give  a  Court  of  Equity  jurisdictaon ;  nor  was  there  any  one  precedent  of  such  a 
decree  as  the  appellants  sought  for  in  this  case,  where  the  question  was  singly  a 
point  of  fact,  between  heirs  at  law  on  the  one  side,  and  persons  claiming  under  a 
voluntary  conveyance  on  the  other. 

But  after  hearing  counsel  on  this  appeal,  it  was  ordbbbd  and  adjttdobo,  that  the 
decree  of  dismission  complained  of  should  be  reversed :  and  that  the  Court  of 
Chancery  should  forthwith  issue  a  perpetual  injunction  to  stay  the  proceedings  at 
law  of  the  defendants  in  Chancery,  and  all  claiming  under  them,  against  the  now 
appellants  and  all  claiming  under  them,  upon  the  pretended  title  of  the  said  de- 
fendants, grounded  upon  the  alleged  illegitimacy  of  Christopher  late  Duke  of 
Albffinarle.     (Jour.  vol.  19.  p.  39.) 


[377]  Case  2. — James  Worslby, — Appdlavi ;  Sir  Simeon  Stuart, — ^c- 
apondent  [4  th  March  17 11]. 

[Mew's  Dig.  xiv.  1838.     See  Coppinger  v.  Gubbins,  1846,  9  I.  R.  Eq.  304.] 

[The  Court  of  Chancery  will  award  a  perpetual  injunction  to  restrain  waste,  by 
ploughing,  burning,  breaking,  or  sowing  of  Down-land.] 

**  Dbcrbe  of  the  Court  of  Exchequer  affirmbd.** 

Viner,  vol.  22.  p.  441.  ca.  52. 

Dame  Mary  Stuart,  the  grandmother  of  both  the  appellant  and  respondentf  was 
seised  of  a  capital  messuage,  farm,  and  lands  in  Dorsetshire,  called  Tarrant-Hinton ; 
vfaich  consisted  of  320  acres  of  poor  airable  laud,  a  sheep-walk,  and  about  400  acres 
of  down  land:  and  in  June  1699,  she  by  her  will  devised  the  same,  after  the  death 
of  Sir  Nicholas  Stuart,  to  trustees,  in  trust  for  the  appellant,  for  a  term  of  eight 
years,  if  he  should  so  long  live ;  remainder  to  this  respondent  for  his  natural  life ; 
remainder  to  his  first  and  other  sons  in  tail  male ;  with  oik&r  remainders  over.  The 
testatrix  also  left  a  writing  under  her  hand,  whereby  she  directed  her  trustees  to 
take  security  from  the  appellant,  and  every  other  person  who  should  come  into  the 
possession  of  this  estate,  that  they  should  not  commit  waste,  either  by  cutting 
timber,  or  {toughing  such  lands  as  ought  not  to  be  ploughed. 

Under  this  will,  and  after  the  death  of  Sir  Nicholas  Stuart,  which  happened  in 
February  1709,  the  appellant  entered  upon  the  lands;  but  neglected  to  give  any 
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such  security  as  tiie  testatrix  had  directed :  and  soon  afterwards,  without  the  con- 
sent or  privity  of  the  surviving  trustee,  the  appellant  be^n  to  plough  up,  break, 
and  burn,  part  of  the  down  lands. 

Whereupon  the  respondent  filed  his  bill  in  the  Court  of  Exchequer,  to  restrain 
the  appellant  from  burning,  breaking,  or  ploughing  any  more  of  Uieae  lands;  and 
obtained  a  special  injunction  for  that  purpose. 

But  t^ie  defendant  contending,  that  what  he  had  done  would  ultimately  tend  to 
the  improvement  of  the  estate,  the  plaintiff  proceeded  in  the  cauAe;  and,  after 
examining  witnesses  on  both  sides,  it  came  on  to  be  heard  in  ICich&elmas  Term 
1711,  when  tlie  Court  decreed,  that  the  defendant  should  not  plough,  burn,  break,  or 
sow,  any  more  of  the  said  down  lands;  and  awarded  a  perpetual  injunction  accord- 
ingly. 

From  this  decree  the  defendant  appealed  ;  insisting  (S.  Dodd),  that  the  testatrix, 
by  the  words  of  her  bequest,  intended  only  to  restrain  waste ;  but  could  not  be  sup- 
posed to  mean,  that  no  profit  should  be  made  by  a  substantial  and  lasting  improTo- 
ment  of  the  lands.  That  this  Down  was  apparently  capable  of  being  brought  to 
ten  times  its  present  value,  by  the  course  of  husbandry  which  the  appellant  had  ob- 
served; and  therefore  the  testatrix  could  never  intend  that  such  an  improveable 
part  of  her  estate  should  lie  under  [378]  moss  for  ever ;  or  that  no  person  claiming 
under  her  should  have  above  408.  per  ann.  for  lands  which  might  be  made  worth 
£20  per  ann. 

On  the  other  side  it  was  said  (H.  Stevens),  that  this  burning,  breaking,  and 
ploughing  of  Down-land,  was  indeed  a  present  advantage  to  the  appellant,  for  his 
short  term  of  years ;  but  would  be  a  total  destruction  of  all  future  benefit  to  arise 
from  the  Down ;  and,  for  want  of  foldage  for  the  sheep,  would  greatly  damage  and 
impoverish  the  arable  part  of  the  farm.  That  this  was  the  first  instenoe  of  a 
tenant  for  years  insisting  on  a  right  to  plough,  burn,  and  break  Down-lands ;  and 
should  he  succeed  in  it,  many  other  tenants  in  the  counties  of  Dorset  and  Wilts 
would  soon  follow  so  pernicious  an  example,  to  the  destruction  of  the  inheritance 
of  their  landlords'  estates. 

And  accordingly,  after  hearing  counsel  on  this  appeal,  it  was  ord^hd  and 
AViwoED,  tliat  the  same  should  be  dismissed;  and  the  decree  and  proceedings 
therein  complained  of,  afSrmed.     (Jour.  vol.  19.  p.  393.) 


Case  3. — Snt  Edwabd  Leightok,i — AppeUaat ;  William  Leiohton  and 
others, — Bespondents  [3d  March  1720]. 

[After  two  trials  at  bar  by  direction  of  the  Court  of  Chancery,  and  both  verdicts 
the  same  way;  Equity  will  grant  a  p^i^etual  injunction,  and  decree  upou 
the  right  found  by  the  verdicts.] 

**  Dbcbbb  of  Lord  Chancellor  Parker  afvirmkd. 

The  following  more  ample  statement  of  this  case  will  no  doubt  be  satis- 
factory: 

"  The  defendant's  father  mortgaged,  and  afterwards  sold,  land  to  B.  his 
brother,  the  plaintiff  (the  respondent  in  the  House  of  Lords) :  upon  his 
death,  the  defendant  (the  appellant)  set  up  an  old  intail,  created  about  200 
years  before,  and  got  into  possession.  The  plaintiff  brought  an  ejectment, 
and  a  verdict  passed  for  the  defendant.  Tlie  plaintiff  at  law  brought  his 
bill,  setting  forth  that  the  writings  were  all  in  the  defendant's  hands ;  and 
prajing  that  they  .might  be  produced,  and  that  the  defendant  might  not  set 
up  a  title  under  any  trust-term :  and  decreed  by  Lord  Cowper,  that  the  trial 
should  be  upon  the  mere  right  in  an  ejectment ;  and  that  no  trust-temn, 
mortgage,  or  lease,  should  be  set  up,  but  that  the  defendant  should  make 
title  only  under  the  intail.  Upon  such  trial  it  was  found  again  for  the 
defendant;  but  the  Judcre  certifying  against  the  verdict,  a  third  trial  was 
had  at  the  bar  of  the  Exchequer,  in  which  a  verdict  W8«  found  for  the 
respondent,  the  original  plaintiff;  and  after  that,  by  order  of  the  Court  of 
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CSiancery,  another  trial  on  a  feigned  issue  was  had  at  the  bar  of  the  Court 
of  B.  R.,  upon  the  ground,  that  in  a  case  so  long  litigated,  it  was  hard  to 
conclude  the  defendant  by  one  verdict.  On  this  trial  also  a  verdict  was 
found  for  the  respondent.  On  the  equity  reserved  it  was  prayed,  that  the 
plaintiff  should  have  a  perpetual  injunction,  with  costs.  Lord  Chancellor 
Parker  observed,  that  he  did  not  see  what  that  Court  had  been  doing,  in 
directing  trials  and  ordering  writings  to  be  produced,  unless  it  should 
g^ant  a  perpetual  injunction,  which,  after  so  many  trials,  seemed  to  be  for 
the  benefit  of  both  parties."  See  2  Ecl  Ab.  523.  c.  i. — In  the  report  in  Stra. 
the  preceding  case.  No.  1,  of  Bath  (E.)  v.  Sherwin,  appears  to  have  been 
quoted  as  a  precedent 

Actions  of  Ejectment  are  now  become  the  usual  mode  of  trying  titles  at 
the  common  law:  judgments  in  those  actions  not  being  in  any  d^ree  con- 
clusive, the  Courts  of  ordinary  jurisdiction  admit,  at  least  for  a  certain 
time,  of  repeated  attempts  to  litigate  the  same  question :  Courts  of  Equity 
have  there-[3793-fore  assumed  a  jurisdiction  to  put  an  end  to  the  oppression 
occasioned  by  ^e  abuse  of  this  privilege;  and,  by  granting  perpetual  in- 
junctions, to  restrain  further  litigations,  have  in  some  d^ree  imposed  that 
restraint  in  personal,  which  is  the  policy  of  the  common  law  in  real,  actions. 
See  Mitford's  Treatise,  p.  127 :    2  Eq.  Ab.  522.  ca.  1.  in  n. 

The  reason  of  an  Ejectment  being  never  final,  is  not  laid  down  in  the 
general  books  on  that  subject,  but  is  thus  ingeniously  stated  by  a  very  elegant 
modem  writer: — That  it  is  impossible,  from  the  structure  of  the  record 
in  that  action,  to  plead  a  former,  in  bar  of  another.  Ejectment  brought; 
because,  1.  The  plaintiff  and  defendant  are  nominal,  and  exist  in  most  cases 
on  record  only,  and  consequently  may  be  changed  in  a  new  action;  but  the 
identity  both  of  plaintiff  and  defendant  must  be  averred  in  pleaiding  a 
former  action  in  bar. — 2.  The  term  demised  may  be  laid  many  different 
ways.     Eunomut,  vol.  4.  p.  189.** 

1  P.  Wms.  671 :  2  Eq.  Ca.  Ab.  523.  ca.  4 :  Viner,  vol.  14,  p.  431.  note  to  ca.  2.  6. 

**  Stra.  404.** 

Sir  Edward  Leighton,  the  appellant's  father,  and  the  respondent's  elder  brother, 
by  indentures  of  lease  and  release,  dated  the  5tli  and  6th  of  December  1692,  in 
consideration  of  £3000  conveyed  the  manor  of  Baulsley  and  divers  lands  in  the 
county  of  Montgomery,  to  the  respondent  William  Leighton  and  his  heirs;  and 
covenanted  to  levy  a  fine.  But  no  fine  was  levied,  it  being  thought  altogether  un- 
necessary, as  it  was  the  constant  reputation  in  the  family,  that  Sir  Edward  and 
his  ancestors  had  for  several  generations  being  seised  of  the  premises  in  fea 

By  virtue  of  this  conveyance,  Mr.  Leighton  entered  into  possession ;  and  by 
indentures  of  lease  and  release,  dated  the  2d  and  3d  of  October  1702,  he  conveyed 
this  estate  to  trustees  and  their  heirs,  to  the  use  of  himself  for  life,  without  im- 
peachment of  waste;  and  then  to  the  intent,  that  an  annuity  of  £100  mjght  be 
raised  and  paid  to  Dorothy  his  wife  for  her  life,  pursuant  to  articles  entered  into 
before  their  marriage;  and,  subject  to  this  annuity,  to  the  use  of  his  own  right 
heirs. 

In  April  1711,  Sir  Edward  Leighton  the  vendor  died,  leaving  the  appellant  his 
ddest  son  and  heir;  who  thereupon  claimed  to  be  entitled  to  this  estate  under  an 
old  entail,  said  to  be  made  the  12th  Charles  I.  ^nd  accordingly  brought  an  eject- 
ment to  recover  possession ;  but,  upon  the  trial  of  this  ejectment  at  the  assizes  for 
the  county  of  Salop,  in  August  1711,  the  appellant,  failing  in  the  proof  of  such  old 
entail,  was  nonsuited :  however,  upon  his  counsel  representing  to  the  Court,  that 
it  was  a  cause  between  very  near  relations,  and  that  it  was  the  earnest  desire  of 
their  client  to  live  for  the  future  at  peace  with  his  uncle,  the  defendant  consented 
t»  foi^ive  him  the  costs ;  accordingly  a  juror  was  withdrawn,  and  the  defendant 
continued  in  possession  as  before.  But  notwithstanding  this  indulgence,  the  appel- 
lant prevailed  upon  most  of  the  tenants  to  attorn  to  him,  which  obliged  the  re- 
spondent to  bring  his  ejectment;  and,  on  the  trial  thereof  at  the  Great  Sessions 
held  for  the  county  of  Montgomery,  in  September  1712,  the  appellant  again  set  up 
the  former  entail ;  but  finding  the  Court  of  opinion  against  him  on  that  point,  he 
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get  up  another  entail,  said  to  have  been  made  by  John  Leighton,  one  of  hia  ances- 
tors, 15th  Henry  VIII. ;  and  tbis  being  a  matter  of  surprize  upon  the  reepondent, 
who  was  quite  unprepared  to  give  any  answer  to  it,  t^e  ancient  deeds  and  writing! 
relating  to  the  pre-[380]-miBe6  being  in  the  appellant's  custody,  the  jury  found  » 
verdict  for  the  appellant. 

Whereupon  the  respondent  William  Leighton  found  himsdf  under  ihe  necessity 
of  praying  the  aid  of  a  Court  of  Equifjy;  but,  before  a  bill  could  be  prepsjred  for 
that  purpose,  he  discovered  that  some  part  of  the  premises  was  not  included  in  this 
pretended  old  entail ;  wherefore  he  brought  another  ejectment  against  the  appellant, 
in  order  to  recover  the  same;  and  on  the  trial  of  this  ejectment  at  the  Assizes  held 
for  the  county  of  Salop,  in  March  1713,  the  respondent  got  a  verdict  for  that  part. 

In  December  following,  the  respondent  exhibited  his  bill  in  Chancery  against 
the  appellant,  praying  a  production  of  all  deeds  and  writings  in  his  custody  or 
power,  which  in  any  wise  concerned  the  premises  in  question ;  that  the  tenants 
who  had  attorned  to  him,  might  be  enjoined  from  paying  him  any  rent;  and  that 
the  respondent  and  the  rest  of  the  tenants  might  be  quieted  in  their  several  posses- 
sions. 

The  cause  being  heard  on  the  6th  of  May  1715,  before  the  Lord  Chancellor 
Cowper,  a  mutual  production  upon  oath  was  ordered  of  all  deeds  and  writings 
before  the  Master ;  that  both  parties  should  be  at  liberty  to  see  and  peruse  the  same, 
and  try  their  title  at  law ;  and  that  the  defendant  Sir  Edward  should  not,  on  such 
trial,  insist  on  any  title,  but  under  the  old  entail,  15th  Henry  VIII. ;  nor  should 
the  plaintiff  insist  on  any  old  lease,  or  that  the  title  was  in  any  third  person,  but 
only  on  his  deeds  of  purchase. 

In  consequence  of  this  decree,  another  ejectment  was  brought  and  tried  at  tiie 
assizes  at  Shrewsbury,  on  the  30th  of  July  1716,  when  the  appellant  insisted  on  the 
said  old  entail  by  his  ancestor  John  Leighton ;  and  the  respondent,  on  the  other 
hand,  offered  to  produce  a  parchment  copy  or  counterpart,  and  also  a  Paper  Office 
copy  of  an  inquisition  taken  pott  mortem  Thorns  Leighton,  on  the  2d  of  August, 
42d  Elizabeth;  whereby  it  was  found,  that  the  said  Thomas  Leighton  was  seised  in 
fee  of  the  said  manor  of  Baulsley,  etc. ;  and  that  being  so  seised,  he  conveyed  the 
same  to  trustees  for  ten  years,  to  commence  after  his  death,  for  the  payment  of 
debts  and  raising  childrens  portions.  But  the  Judge  being  of  opinion  that  this 
was  not  legal  evidence,  the  respondent  suffered  himself  to  be  nonsuited,  without 
offering  any  other  evidence,  upon  the  Judge's  promising  to  certify  the  cause  of  such 
nonsuit. 

This  matter  being  afterwards  disclosed  to  tl>e  Court  of  Chancery,  an  order  wm 
made,  on  the  8th  of  November  1716,  that  tlie  bill  should  be  retained;  and,  on  the 
5th  of  March  following,  another  order  was  made  for  a  production  of  the  deeds  and 
writings  on  the  next  trial. 

Soon  after  the  last  trial  at  Shrewsbury,  viz.  on  the  3d  of  September  1716,  there 
was  a  trial  at  Montgomery,  between  the  appellant  and  some  of  the  leaseholders  of 
the  manor ;  but  upon  this  [381]  trial,  the  title  never  came  in  question :  some  of 
them  suffered  judgment  by  default,  and  those  who  made  any  defence  insisted  only, 
that  the  appellant  had  confirmed  their  leases  by  his  acceptance  of  rent;  but  whidi 
they  not  being  able  to  make  out,  a  verdict  was  obtained  against  them. 

On  the  15th  of  August  1717,  the  cause  came  on  again  to  be  tried  at  Shrews- 
bury ;  when,  contrary  to  the  direction  of  Mr.  Baron  Price  who  tried  it,  a  verdict  was 
found  for  the  appellant.  But  the  Court  of  Exchequer,  (in  wliich  Court  the  ejectment 
was  brought,)  upon  a  representation  of  the  whole  evidence  by  Mr.  Baron  Price,  con- 
curred with  him  in  opinion  that  the  verdict  was  contrary  to  evidence,  and  therefore 
set  it  aside,  and  directed  a  trial  at  the  bar  of  that  Court. 

Accordingly,  on  the  11th  of  November  1718,  this  trial  came  on ;  when  the  appel- 
lant made  title  under  the  said  old  entail,  insisting,  that  John  Leighton,  one  of  hie 
lineal  ancestors,  by  deed  of  feoffment  bearing  date  the  7th  of  May,  15th  Hen.  VIU. 
conveyed  to  Thomas  Dudley,  and  several  oUier  persons,  and  their  heirs,  (inter  <rfia>) 
the  said  manor  of  Baulsley,  etc.  to  the  use  of  the  said  John  and  Joyce  his  wife^  and 
the  heirs  of  their  two  bodies :  that  this  entail  had  never  been  cut  off,  and  conse- 
quently, that  he  being  lineally  descended  from  the  said  John,  was  entitled  to  the 
premises  in  question  as  heir  under  the  said  entail. 
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To  this  title  some  material  objections  were  made  on  the  part  of  the  respondent ; 
88,  that  the  said  old  deed  of  entail  was  no  otherwise  proved,  thaa  by  the  traverse  of 
an  inquisition,  pott  mortem  ejmdem  Johanmit,  taken  so  long  ago  as  the  24  Hen. 
Vni.  and  by  an  inquisition  found  pott  mortem  Ed/wardi  filii  e^dem  Johtmnit, 
taken  in  the  36  Eliz.  and  that  this  deed  had  never  been  heard  of  or  used  on  any  other 
occasion,  but  in  those  two  instances,  to  defeat  the  crown  of  its  wardship.  It  was 
then  proved,  that  the  appellant's  ancestors,  from  the  very  time  of  making  this  pre- 
tended entail,  had  all  along  acted  as  tenants  in  fee  of  the  premises  in  question ;  and 
had  from  time  to  time  made  such  conveyances  and  leases  thereof  (great  numbers  of 
iriiich  were  produced)  as  were  inconsistent  with  the  power  of  a  tenant  in  tail ;  and  in 
particular,  that  John  himsdf  acted  as  tenant  in  fee  of  the  manor,  after  the  making 
of  this  settlement;  and  that  Thomas,  his  grandson,  by  deed  dated  the  14th  of 
October,  31  Eliz.  conveyed  this  manor  to  trustees  for  a  term  of  tan  years,  to  com- 
mence after  his  deatii;  and  by  his  will,  dated  the  12th  of  August^  38  Eliz.  charged 
that  term  with  the  payment  of  several  legacies  and  annuities ;  and  was  so  positive  of 
his  power  to  make  such  a  charge,  that  having  by  his  will  charged  several  other  eetateiB 
vith  the  payment  of  other  legacies,  he  added,  that  if  it  ihovld  fall  otii  that  by  law 
he  eould  not  charge  them,  then  the  tend  manor  of  Baulsley  thovld  be  charged  like- 
vite  with  the  payment  of  thote  other  legcteie*.  And  it  was  further  proved,  that  the 
fines  and  recoveries  for  the  county  of  Montgomery,  where  the  said  manor  lay,  had 
been  kept  in  a  dajnp  vault  under  the  church  at  Wrexham,  in  so  careless  a  manner 
that  several  [882]  of  them  were  quite  mouldered  amiy;  and  those  that  remained 
(at  least  till  the  reign  of  Queen  Elizabeth)  were  so  defaced  as  not  to  be  legible,  and  so 
confused,  that  it  was  almost  impossible  to  find  out  any  fine  or  recovery.  Upon  this 
eridencei,  and  after  a  trial  of  twenty  hours,  by  a  special  jury  of  the  county  oi  Salop, 
8  verdict  was  found  for  the  respondent,  agreeable  to  the  opinion  of  the  Court. 

But  the  appellant  soon  afterwards  applied  to  the  Court  of  Chancery  for  a  new 
trial;  and  though  nothing  was  offered  to  impeach  the  last  verdict,  yet  insisting, 
that  in  a  causa  which  had  been  so  long  litigated,  he  ought  not  to  be  concluded  by  one 
verdict,  the  Court,  on  the  19th  of  May  1719,  thought  proper  to  direct  another  trial 
to  be  had  at  the  bar  of  the  Court  of  King's  Bench,  in  a  feigned  issue,  and  by  a  special 
jury  of  the  county  of  Middlesex ;  and  the  issue  agreed  upon  was.  Whether  the  taud 
Sir  Edward,  father  of  the  appellant,  at  the  time  of  making  the  taid  conveyances,  teat 
leited  in  fee-simple,  or  fee-tail,  of  the  premises  in  question  f 

This  issue  was  accordingly  tried  on  the  26th  of  May  1720;  when,  the  same 
evidence  being  given,  and  the  same  arguments  used  on  both  sides,  as  at  the  last  trial, 
another  verdict  was  found  for  the  respondent 

In  consequence  of  this  second  verdict,  the  cause  in  Chancery  came  on  to  be 
beard  upon  the  equity  reserved  fay  the  decree  of  the  5th  of  May  1716,  on  the  12th  of 
November  1720 ;  when  the  Lord  Chancellor  Parker  was  pleased  to  decree  a  perpetual 
injunction  against  the  defendant  Sir  Edward  Leighton;  that  he  should  forthwith 
driver  possession  of  the  premises  in  question  to  the  plaintiff,  and  account  with 
him  for  the  rents  and  profits  thereof,  and  bring  in  before  the  Master,  upon  oath, 
all  the  deeds  and  writings  in  his  custody  or  power  relating  thereto ;  and  that  each 
party  should  bear  his  own  costs  of  that  suit,  but  that  the  defendants  should  pay  the 
plaintiff  the  costs  of  the  last  trial  at  law. 

From  this  decree  the  defendant  appealed,  praying  that  the  same  might  be 
reversed ;  but  before  assigning  any  reasons  in  support  of  the  appeal,  he  stated  and 
answered  several  objections  whidi  the  respondents  had  made  to  some  of  the  verdicts 
in  his  favour :  as,  1st,  That  the  first  and  second  trials  were  had,  before  the  respon- 
dents had  obtained  an  order  of  the  Court  of  Chancery  for  leave  to  peruse  the  deeds 
and  writings  in  the  appeUaat's  custody.  To  this  it  was  answered,  that  the  respon- 
dents did  not  discover  any  new  evidence  by  the  perusal  of  the  app^ant's  deeds  and 
writings,  exc^t  a  copy  of  the  will  of  Thomas  Leighton,  which  made  more  against 
the  respondent  William  than  for  him :  for  the  method  of  keeping  the  records  of 
fines  was  a  matter  of  a  public  nature,  and  the  respondents  had  always  in  their 
custody  several  leases  made  by  the  appellant's  ancestors,  for  a  term  of  years 
exceeding  the  power  of  a  tenant  in  tail :  besides,  the  Lady  Leighton,  who  was  really 
cencemed  in  interest  in  all  these  trials,  had  the  custody  of  all  the  appellant's  deeds 
and  writings  on  the  death  of  [383]  his  father,  and  by  that  means  had  an  opportunity 
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of  inspecting  and  concealing  such  marriage  settlements  and  other  deeds  as  she 
might  think  inconsistent  with  her  interest  to  deliver  over  to  the  appellant.  2dly, 
It  had  been  objected,  that  two  of  the  ejectments  were  brought,  not  against  the 
respondents,  but  against  other  tenants  of  the  manor. — To  this  it  was  answered,  that 
the  same  title  was  in  question,  the  same  defence  made,  and  the  same  attorney  and 
counsel  employed,  and  the  appellant  was  bj  the  decree  ordered  to  account  for  the 
profits  of  the  land  recovered  on  such  trials ;  so  that  it  waa  plainly  to  be  considered 
as  one  and  the  same  cause.  3dly,  Another  objection  was,  that  in  ^e  ejectment  tried 
at  Salop  Assizes,  1716,  before  Mr.  Justice  Eyre,  the  respondent  was  nonsuited  for  want 
of  an  office  copy  of  an  inquisition  post  mortem  Thomae  Leighton>:  but  to  this  it  was 
answered,  that  the  respondent  had  nerver  ventured  to  give  that  inquisition  in  evidence 
in  any  trial,  although  there  had  been  four  trials  since;  which  shewed  tiiat  the  want 
of  it  at  that  larial  wsls  of  no  consequence,  nor  the  cause  of  such  nonsuit. — ^And,  4tlilj, 
It  wa»  objected,  that  the  last  of  the  verdicts  in  favour  of  the  appdlant  was  set  aside 
by  the  Court  of  Exchequer,  upon  the  certificate  of  the  Judge  before  whom  it  wss 
tried. — ^To  this  it  was  answered,  that  th.e  Judge  did  not  express  any  dislike  to  the 
verdict,  when  the  jury  brought  it  in ;  that  he  had  approved  of  a  like  verdict  for  the 
appellant,  at  a  former  trial  upon  the  same  title ;  and  tiie  appellant  conceived  he  had 
great  reason  to  complain  of  the  setting  aside  that  verdict,  since  it  was  set  aside 
after  he  had  regularly  entered  up  his  judgment,  contrary  to  the  practice  of  all  the 
Courts  in  Westminster  Hall*. 

The  reasons  offered  in  support  of  the  appeal  were,  that  the  appellant  was 
decreed  to  account  for  the  rents  and  profits  of  the  estate  in  question,  and  deliver  up 
the  writings  belonging  to  the  same ;  after  so  clear  a  title  made  out  at  law,  and  after 
having  prevailed  in  no  less  than  seven  ejectments,  to  the  satisfaction  of  the  several 
Judges  who  tried  the  same :  whereas,  the  respondent  had  only  prevailed  in  two  trials, 
neither  of  them  with  the  concurrence  of  the  Court;  and  the  last,  which  was  con- 
ceived to  be  the  foundation  of  the  decree,  contrary  to  the  direction  of  the  Court 
That  it  would  be  a  precedent  of  very  dangerous  consequence  to  all  such  families  as 
enjoyed  estates  in  tail  under  marriage-settlements,  which  could  only  be  barred 
by  a  fine  or  recovery,  to  be  defeated  by  mere  presumptions  grounded  on  no  facts,- 
and  inferences  deduced  from  very  weak  circumstances.  That  as  the  respondent 
Mr.  Leighton  had  no  title  at  law,  so  neither  had  he  a  better  claim  in  a  Court  of 
Equity;  for  the  appellant  was  a  purchaser  as  well  as  he,  and  under  a  settlement 
made  in  consideration  of  marriage,  and  (at  that  time)  a  considerable  portion,  para- 
mount the  [384]  respondent's  title,  and  for  a  more  valuaUe  consideration.  That 
the  respondent  was  a  purchaser  with  notice  of  this  settlement,  as  fully  appeared  by 
his  purchase  deed,  in  which  there  was  a  special  agreement  to  levy  a  fine  of  these 
lands  at  the  next  Grand  Sessions  to  be  held  for  tlie  county  of  Montgomery.  Besides, 
there  was  less  reason  for  a  Court  of  Equity  to  decree  the  estate  to  t£e  respondent  Mr. 
Leighton,  because  the  executrix  of  Sir  Edward  was  very  well  able  to  make  him 
amends  for  the  loss  of  it,  and  had  actually  done  so.  The  dispute  therefore,  in 
reality,  was  between  the  heir  in  tail  and  the  executrix,  as  was  proved  by  the  respon- 
dent's o^im  confession ;  he  having  declared,  that  it  was  the  concern  of  tiie  executrix, 
and  that  he  had  done  with  it.  'That  the  instances  where  perpetual  injunctions  have 
been  granted  are  very  few,  and  those  few  instances  have  been  where  the  title  of  the 
person '  in  whose  favour  such  injunction  is  granted,  has  been  confirmed  by  many 
repeated  and  unexceptionable  verdicts ;  but  there  was  no  instance  where  a  perpetual 
injunction  had  been  granted  against  an  heir  in  tail,  who  had  supported  his  title  in 
seven  several  ejectments,  in  favour  of  a  person  who  had  never  been  able  to  obtain 
one  single  verdict  in  maintenance  of  his  title,  with  the  approbation  of  the  Court 
which  tried  the  cause.  And,  that  by  this  perpetual  injunction,  the  appellant  would 
be  deprived  of  the  benefit  of  insisting  upon  any  other  title  whibh  he  might  have  to 
the  estate,  besides  the  settlement  of  15  Hen.  VIII.  which  was  the  only  title  that  he  had 

*  The  reason  for  setting  aside  this  judgment  seems  to  have  been,  because  it  was 
entered  up  after  a  motion  in  the  Court  of  Chancery,  and  leave  obtained  to  move  for 
a  new  trial;  and  therefore  the  Court  of  Exchequer  were  of  opinion,  that  the  judg- 
ment was  UAfftirly  entered.  ' 
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ever  yet  insisted  upon,  and  which  he  thought,  and  was  advised  to  be  sufficient,  until 
it  was  avoided  by  proof  of  a  fine,  or  recovery. 

On  the  other  side  it  was  contended,  in  support  of  the  decree,  that  the  respondeiit 
William  Leighton  was  a  purchaser  for  a  full  and  valuable  considerationi ;  that  the 
premises  had  been  settled  by  him  on  marriage;  that  his  title,  alter  a  very  long 
examination,  had  been  estaUished  in  the  moet  solemn  manner ;  that  there  had  been 
but  one  verdict  against  him  since  the  commencement  of  the  suit  in  Chaacery,  which 
had  been  set  aside  as  being  contrary  to  evidence;  and  that  there  were  two  con- 
current verdicts  in  his  favour,  on  trials  at  bar  in  two  different  Courts,  and  by 
special  juries  of  two  different  counties. 

After  hearing  counsel  on  this  appeal,  it  was  orobrbd  and  adjudoid,  that  the 
same  should  be  dismissed ;  and  the  decree  therein  complained  of,  affirmed. 

And  a  motion  being  made,  and  the  question  put,  "  That  the  appeUant  do  pay, 
or  cause  to  be  paid,  to  the  respondents,  the  sum  of  £40  for  <heir  costs  in  respect  of 
the  said  appeal ;  "  It  was  resolved  in  the  affirmative.     (Jour.  vd.  21.  pa.  455.) 


[385]     Case  4. — Lord  Viscount  Lanesborough  and  others, — Appellants ; 
Elsanor  Elwood,  Widow, — Respondent  [28th  April  1721]. 

[Mew's  Dig.  vii.  1598.] 

[An  injunction  is  awarded  by  a  decree,  to  put  the  plaintiff  into  possession  of 
the  premises  in  question,  and  at  the  same  time  the  parties  are  directed  to  try 
the  title  at  law ;  this  decree  is  repugnant  and  must  be  reversed,  as  to  the 
injunction.] 

**  Dbcrbe  of  the  Irish  Chancellor  rbvbrsbd  in  part.** 

Viner,  vol.  7.  p.  399.  ca.  18 :  2  Eq.  Ca.  -Ab.  281.  (C)  ca.  2. 

Philip  Hoare,  being  seised  in  fee  of  a  piece  of  ground  in  High-street,  Dublin,  on 
part  whereof  stood  a  building,  containing  one  shop,  fit  for  an  haberdasher,  mercer, 
or  draper,  and  two  rooms  over  it;  and  was  meared  and  bounded  in  manner  follow- 
ing, viz.  southward  to  the  High-street,  containing  in  front  from  east  to  west  21  feet, 
and  adjoining  westwards  to  the  house  of  Jonathan  Clark,  eastwards  to  the  house  of 
John  Dickinson,  and  extended  in  depth  northwards  to  St.  Audeon's  church  wall  in 
length  70  feet  and  an  half  or  thereabouts. 

On;  the  23d  of  October  1641,  the  said  Philip  Hoare  was  attainted  of  high  treason, 
for  being  concerned  in  the  Irish  rebellion. 

By  virtue  of  a  clause  in  the  act  of  exfplanation.  Sir  George  Lane  Knt.  afterwards 
Lord  Viscount  Lanesborough,  was  entitled  to  hold  and  enjoy,  to  him  and  his  heirs 
for  ever,  part  of  the  estate  of  the  said  Philip  Hoare. 

In  pursuance  of  this  clause.  Lord  Lanesborough,  on  the  10th  of  March  1665, 
exhibited  his  claim  before  the  trustees  of  the  Irish  forfeitures ;  and  upon  the  hearing 
thereof,  on  the  26th  of  May  1666,  the  trustees  adjudged  and  decreed,  that  the  said 
ground  and  shop  thereon,  by  the  description  of  one  shop  or  room  in  High-street, 
Dublin,  under  the  house  wherein  Robert  Dowling  formerly  lived,  and  then  held  by 
J(dm  Jordan,  Iiad  been  s^zed  and  sequestered  on  account  of  the  jutid  rebellion ;  and 
therefore  they  gave  their  certificate,  and  decreed  the  same  to  the  Lord  Lanesborough 
and  his  heirs,  without  any  saving. 

On  the  16th  of  July  following,  Lord  Lanesborough,  according  to  the  directions 
of  the  acts  of  settlement  and  explanation,  procured  letters  patents  to  be  passed  under 
the  great  seal  of  Ireland,  whereby  King  Charles  II.  granted  the  said  ground  and 
(hop  in  High-street  to  his  Lordship  and  his  heirs ;  together  with  all  other  the  said 
Philip  Hoare's  estate  and  interest,  in  the  city  and  liberty  of  Dublin.  . 

Lord  Lanesborough  having  had  the  possession,  and  received  the  rent  of  these 
premises  from  John  Jordan,  by  the  hands  of  Arthur  Harvey  and  John  Elwood,  the 
tenants  under  him,  from  the  year  1662  till  1669,  he,  on  the  16th  of  December  1669, 
granted  a  lease  thereof  to  one  James  Nicholson,  for  the  term  of  21  years,  at  [386] 
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the  rent  of  £12  per  ann.  in  which  lease,  tlie  premises  were  described  by  the  name  of 
one  shop  in  High-street,  in  Dublin,  formerly  belonging  to  Philip  Ho&re^  and  then  in 
the  occupation  of  Arthur  Harvey,  or  his  under-tenant  John  Elwood,  haberdasher, 
and  bounding  in  the  front  southwards  to  the  said  street,  northwards  to  St.  Audeon's 
church  wall,  westwards  to  ihe  house  of  JonatMn  Clark,  and  eastwards  to  the  house 
of  John  Dickinson. 

But  Harvey  and  his  under-tenant  Elwood,  refusing  to  deliver  the  possession  to 
Nicholson,  the  Lord  Laneaborough  caused  an  ejectment  to  be  brought  in  the  Court 
of  Exchequer,  in  Easter  Term  1670,  to  which  Harvey  and  Elwood  were  made  de- 
fendants, and  the  cause  being  tried,  a  verdict  was  found  in  favour  of  Lord  Lanes- 
borough's  title;  and  a  judgment  was  thereupon  obtained,  whio^  was  afterwards 
affirmed  on  a  writ  of  error  in  the  Exchequer-Chamber. 

Soon  afterwards,  upon  the  submission  and  importunity  of  the  said  John  Elwood, 
and  in  consideration  of  a  fine  of  £20,  Lord  Laneeborough,  on  the  Ist  of  February 
1677,  made  a  lease  of  the  said  premises  to  him  for  31  years,  at  the  rent  of  £12  per 
ann.  and  in  this  lease,  the  premises  were  described  by  the  name  of  one  shop  in 
High-street,  in  Dublin,  formerly  bdonging  to  Philip  Hoare  of  Eillsalloghan,  then 
in  the  occupation  of  Arthur  Harvety,  or  his  under-tenant  John  Elwood;  bounding 
southwards  to  High-street,  northwards  to  St.  Audeon's  church  wall,  westwards  to 
the  house  of  Jonathan  Clark,  and  eastwards  to  the  house  of  John  Dickinson. 

The  said  shop  and  two  rooms  over  the  same,  being  become  ruinous,  and  Elwood 
having  got  in  Nicholson's  lease,  pulled  down  the  shop  and  built  on  or  near  the  place, 
the  house  now  in  question,  called  the  Three  Uatts;  in  part  whereof  he  made  a  shop 
fit  for  one  of  the  best  sort  of  tradesmen,  and  also  built  a  back-house  on  part  of  the 
said  ground,  near  to  St.  Audeon's  church  wall ;  and  he  quietly  enjoyed  the  said  pre- 
mises, and  paid  the  said  rent  of  £12  per  ann.  to  the  appellant's  father,  during  his 
life-time,  and  afterwards  for  some  years  to  the  appellant,  as  his  son  and  heir. 

But  Elwood,  suffering  the  rent  to  run  in  arrear,  the  appellant  caused  him  to  be 
sued  at  law  for  the  same,  and  having  obtained  judgment  in  the  Court  of  King's 
Bench,  in  Hilary  Term  1699,  Elwood  was  taken  in  execution  and  imprisoned; 
whereupon  his  son,  David  Elwood,  representing  the  poor  condition  of  fajs  father 
and  himself,  and  requesting  that  £4  per  ann.  part  of  the  said  £12  per  ann.  might 
be  abated;  the  appellant,  merely  out  of  compassion,  condescended,  provided  t£ey 
would  pay  £8  per  ann.  punctuaUy. 

Accordingly,  the  said  John  Elwood  and  his  son  David,  for  some  time  paid  the 
said  rent  of  £8  per  ann.  but  running  again  in  arrear,  they,  to  avoid  payment,  set 
up  a  pretence,  that  the  Mayor  and  Corporation  of  Dublin  were  the  true  owners  of 
the  premises. 

[387]  The  appellant  therefore  caused  a  distress  to  be  made  on  the  premises  for 
the  said  rent;  and  the  said  David  Elwood  having  replevied,  the  issue  tried  in  that 
cause,  before  the  Lord  Chief  Justice  P3me,  in  the  Court  of  Queen's  Bench,  in  Michael- 
mas Term  1707,  was,  whether  George  Lord  Viscount  Laneeborough,  or  the  Mayor 
and  Corporation  of  Dublin,  was  seised  in  fee  of  the  pramises,  at  the  time  of  mak- 
ing the  said  lease  to  John  Elwood;  and  upon  the  trial,  the  jury  gave  their  verdict, 
that  the  Lord  Lanesborough  was  seised  in  fee  thereof. 

In  May  1 708,  the  lease  to  John  Elwood  expired ;  but  David  Elwood,  who  claimed 
under  his  father,  refused  to  deliver  up  the  possession,  pretending  a  title  under  the 
City  of  Dublin ;  whereupon  the  appellant  caused  an  ejectment  to  be  brought,  and 
for  avoiding  all  questions  and  doubts,  touching  the  description  of  the  premises,  the 
appellant  caused  the  same  to  be  butted,  bounded,  and  described  in  his  declaration, 
in  the  same  manner  as  in  the  above  several  leasee. 

To  this  ejectment,  the  Mayor  and  Corporation  of  Dublin  procured  themselves 
to  be  joined  as  defendants,  witii  the  said  David  Elwood;  and  in  Trinity  Term  1710. 
the  en  use  was  tried  at  the  bar  of  the  Court  of  Queen's  Etench,  when  the  jury,  on  full 
evidence,  gave  a  verdict  for  the  title  of  the  appellant^  against  the  City  of  Dublin 
and  the  laid  David  E3wood ;  and  thereupon  judgment  being  obtained,  execution  waa 
sued  out,  by  which  the  possession  of  all  the  pwmises,  viz.  the  said  house,  shop,  and 
back-house,  was  delivered  to  the  appellant.  But  the  said  David  Elwood,  being  dis- 
satisfied, moved  the  Court  to  set  aside  the  execution,  as  to  all  the  premises,  exc^t 
the  shop,  containing  16  feet  in  length,  and  13  feet  and  a  half  in  breadth;  but  the 
Court  being  of  opinion  that  there  was  no  reason  for  it|  denied  the  motion. 
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like  appellant  Lord  Lanesborouglx'B  title  being  thus  established  hy  four  seyeral 
verdicts  at  law,  whereof  one  was  on  a  trial  at  bar;  he,  on  the  18th  of  September 
1711,  made  a  lease  of  the  premises  to  the  other  appellant  L&wrence  Eustace,  for  31 
years,  at  £32  per  ann.  rent. 

Whereupon  David  Elwood,  on  the  23d  of  April  1712,  exhibited  his  bill  in  the 
Court  of  Chanc«7  in  Ireland  against  the  appellants,  to  set  aside  all  the  said  ver- 
dicts, judgments,  and  proceedings  at  law ;  allying,  that  the  Mayor  and  Corporation 
of  Dublin,  being  seised  in  fee  of  the  said  premises,  made  a  lease  thereof,  dated  in 
1675,  for  a  fine  of  £10  to  his  father  John  Elwood,  for  99  years,  at  tha  rent  of  £10 
per  ann.  and  in  which  the  premises  were  thus  described,  viz.  all  that  ground  or  tene- 
ment in  Highnstreet,  containing  in  front  from  east  to  west  21  feet,  and  in  length 
from  the  street  in  the  south,  to  St.  Audeon's  church  in  the  north,  70  feet  and  a  half : 
— ^That  Sir  Mark  Ransford,  executor  of  Alderman  Mee,  being  a  creditor  by  judg- 
ment of  the  said  John  Elwood,  procured  the  said  city  lease  for  99  years,  to  be  sold 
by  the  Sheriff,  upon  a  fieH  facia*  for  £136,  and  afterwards  to  be  assigned  to  him 
the  said  Sir  Mark : — That  the  said  Sir  Mark  made  a  lease  of  the  [388]  premises, 
except  the  shop,  to  the  said  David  Elwood  for  70  years,  at  the  rent  of  £12  per  ann. 
— And  that  the  appellant  Lawrence  Eustace  was  only  a  trustee  of  the  said  term  of 
31  years,  for  the  said  David  Elwood.  The  bill  therefore  prayed,  that  the  said  lease 
from  the  appellant  Lord  Laneeborough  to  his  tenant  Lawrence  Eustace,  for  31  years, 
at  the  rent  of.  £32  per  ann.  might  be  decreed  to  be  ao  made,  in  trust  for  him  the 
faid  David  Elwood;  and  that  he  might  have  an  account  of  the  pi?)fit8,  from  the 
time  he  was  turned  out  of  possession,  by  the  execution  of  the  last  ejectment. 

To  this  bill  the  appellants  put  in  their  answers;  and  insisted  on  their  title  so 
often  verified  by  verdicts  and  judgments  at  law ;  and  that  the  pretended  title  of  the 
cify  of  Dublin,  to  whom  the  said  John  and  David  Elwood  endeavoured  to  betray 
the  possession,  had  been  sufficiently  evicted  and  defeated. 

On  the  4th  of  May  1719,  the  cause  was  heard  before  the  Lord  Chanc^or  of 
Ireland;  who  was  pleased  to  decree,  that  the  said  David  Elwood  should  be  at  liberty 
to  try  his  title  at  law,  under  the  city  of  Dublin,  in  the  then  next  Trinity  Term,  by  a 
jury  of  that  city ;  at  which  trial,  the  appellants  should  not  insist  on  any  temporary 
bars;  and  that  the  said  lease,  made  by  the  appellant  Lord  Lanesborough  to  Law- 
rence Eustace  for  31  years,  should  be  in  trust  for  the  said  David  Elwood,  and  that 
he  should  have  the  benefit  of  it 

But,  upon  the  appellant  Lawrence  Eustace's  petition,  the  cause  was  re-heard 
on  tbe  19th  of  February  1719,  when  the  Lord  Chancellor  was  pleased  to  decree,  that 
the  said  lease  for  31  years,  from  the  Lord  Lanesborough  to  Lawrence  Eustace,  as  to 
so  much  of  the  ground  built  or  unbuilt  upon,  of  which  Rowland  Eustace, 
Christopher  Nugent,  Henry  Plunkett,  and  Lawrence  Eustace  were  in  possession,  by 
virtue  of  the  lease  from  Sir  Mark  Ransford,  at  the  time  of  executing  tihe  said  judg- 
ment in  ejectment,  was  taken  by  the  appellant  Lawrence  Eustace,  in  trust  for  the 
said  David  Elwood  ;  that  an  injunction  should  be  awarded,  to  put  the  said  David 
Elwood  into  possession,  and  to  quiet  him  in  such  possession ;  and  that  the  appellant 
Lawrence  Eustace  should  account  with  the  said  David  Elwood,  for  the  profits  of  the 
prmaisee. 

From  both  these  decrees,  the  present  appeal  was  brought ;  but  while  it  depended, 
David  Elwood  died,  leaving  the  present  respondent  his  widow  and  sole  executrix. — 
In  support  of  the  appeal  it  was  insisted  (R.  Raymond,  S.  Cowper),  that  the  bill 
ought  to  have  been  dismissed,  and  Elwood  left  to  try  his  title  at  law ;  there  appear- 
ing to  be  no  impediment  to  such  trial,  or  tliat  the  appellants  had  any  temporary 
bars,  by  which  it  could  be  avoided.  That  the  decree  had  established  the  city  of 
Dublin's  lease  to  John  Elwood,  and  invalidated  all  the  verdicts  and  judgments  at 
law,  without  any  apparent  reason  for  so  doing.  That  the  lease  for  31  years  was 
decreed  to  be  in  trust  for  David  Elwood ;  whereas,  there  was  no  proof  in  the  cause 
of  any  such  trust,  but  on  the  contrary,  direct  proof  that  there  was  not,  nor  could 
be  any  such  trust ;  inasmuch  as  Lord  Lanesborough  [389]  had  taken  care  to  have  a 
covenant  inserted  in  the  said  lease,  on  the  part  of  the  appelant  Eustace,  "  That 
he,  or  his  assigns,  should  not  permit  or  suffer  the  said  John  Elwood,  or  his  son 
David  Ewood,  or  their  or  eitsher  of  their  families,  or  any  other  person  or  persons 
whatsoever,  claiming  any  right  or  title  by,  from,  or  under  them,  or  either  of  them, 
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to  live  or  abide  in  the  said  premises,  or  any  part  thereof :  "  Which  covenant  wm  h 
inserted,  industriously  and  with  iintent  that  the  pramisee,  or  any  part  thereof, 
should  never  come  into  the  poBsesaion  of  so  dangerous  an  adversary  as  the  said 
David  Elwood;  who  had  done  his  utmost  to  defeat  the  appellant  Lord  Lanei- 
borough's  title  thereto,  and  to  give  and  transfer  a  tide  to  the  city  of  Dublin.  That 
the  latter  part  of  the  decree,  whereby  an  injunction  was  awarded  to  put  and  quiet 
'David  Elwood  in  the  possession  of  the  premises,  and  whereby  tiie  appellant  Eustace 
was  compelled  to  account  with  and  pay  him  the  profits,  without  any  provision  being 
made  to  secure  to  the  appellant  Lord  Lanesborough,  the  payment  of  the  said  yearlj 
rent  of  £S2  or  to  secure  him  the  possession,  at  the  expiration  of  the  lease,  was  re- 
pugnant to  the  former  decree,  whereby  the  question  touching  the  title  was  directed 
to  be  determined  by  a  trial  at  law;  and  this  repugnancy  was  the  more  apparent, 
for  that  Elwood  could  have  no  occasion  to  bring  an  ejectment  to  recover  the  pot- 
session,  according  to  the  former  part  of  the  decree ;  when  tjia  latter  part  of  it  had 
not  only  decreed  him  the  possession,  and  an  account  of  the  profits,  but  had  secured 
that  possession  to  him,  by  directing  an  injunction  to  quiet  him  in  it. 

On  the  other  side  it  was  contended  (T.  Lutwyche,  S.  Mead),  that  the  appellant 
Lord  Lanesborough  could  not,  with  any  colour,  complain  of  the  decree,  or  pretend 
'that  he  was  thereby  in  any  wise  aggrieved;  when  his  counsel  had,  in  open  Court, 
proposed  and  consented,  as  a  just  and  equitable  measure,  that  the  title  should  be 
fairly  tried  in  ejectment,  without  setting  up  any  temporary  bars  or  impediments, 
to  hinder  the  merits  from  being  tried.  That  the  appellant  Eustace  came  into  pos- 
session of  the  premises  under  the  said  David  Elwood's  title,  by  colour  of  a  lease 
made  to  his  brother  Rowland  Eustace ;  and  of  an  assignment  of  ai  lease  from  Sir 
Mark  Ransford,  for  counter-securing  him  from  an  engagement;  and  his  said 
brother,  not  being  in  any  respect  damnified  by  reason  of  that  engagement,  he  ought 
to  have  acted  therein  as  a  trustee  for  David  Elwood;  and  the  appellant  Eustace 
hsving,  in  breach  of  such  trust,  betrayed  the  said  Elwood's  possession,  and  treated 
for  himsdf,  he  ought  not  to  profit  by  such  proceedings;  and  therefore  the  Court 
rightly  and  equitably  decreed,  that  the  lease  taken  by  the  appellant  Eustace  from  the 
appellant  Lord  Lanesborough,  should  be  deemed  in  trust  for  the  said  David  Elwood, 
the  respondent's  late  husband. 

But,  after  hearing  counsel  on  this  appeal,  it  was  ORnBRED  and  ADJin>OBD,  that 
so  much  of  the  decree  of  the  19th  of  February  1719,  as  declared  the  lease  taken  bj 
the  appellant  Lawrence  Eustace,  to  be  in  trust  for  David  Elwood,  the  respondent's 
late  bu&-[390]-band ;  and  as  ordered  an  injunction  to  put  the  said  David  Ellwood 
into,  and  quiet  him  in  the  possession  of  all  or  any  part  of  the  premises  in  question, 
should  be  reversed:  but  that  so  much  of  the  decree  of  the  4th  of  May  1719,  as 
ordered  a  trial  at  law,  whereby  the  said  David  Elwood  was  at  libertjy  to  bring  his 
(■jectment,  to  try  his  title  as  lessee  under  the  city  of  Dublin,  against  the  appellant 
the  Lord  Viscount  Lanesborough,  should  be  affirmed;  and  after  a  trial  had,  pur- 
suant to  the  said  decree,  or  upon  neglect  of  the  parties  to  proceed  thereon,  the  Court 
of  Chancery  in  Ireland  was  to  make  such  further  order  and  decree  as  should  be 
just     (Jour.  vol.  21.  p.  507.) 

On  the  26th  of  May  1721,  Lord  Lanesborough  petitioned  the  House,  praying  that 
the  above  order  and  judgment  might  be  altered  in  the  following  particulars,  viz. 
"  That  the  appellants  be  restored  to  their  former  possession,  and  to  tiie  profits  of  the 
premises;  and  that  the  trial  at  law  (if  any  be)  may  be  by  a  jury  of  the 
county  of  Dublin : "  Whereupon  it  was  orderbd,  that  the  House  would  bear  one 
counsel  of  a  side,  upon  the  matter  of  the  said  petition,  on  Friday  the  16th  day  of 
June  then  next.     (Jour.  vol.  21.  p.  633.) 

But  this  hearing  was  afterwards  adjourned  to  Wednesday  the  28th  of  June; 
when  counsel  being  heard  accordingly,  it  was  ordbrbd,  that  the  appellants  should 
be  restored  to  their  former  possession,  and  to  the  profits  of  the  premises  in  ques- 
tion ;  and  that  the  respondent  Ele&nor  Elwood  should  account  to  the  appellants  for 
the  profits  received,  under  the  decree  of  the  Court  of  Chancery  in  Ireland,  reversed 
by  the  House,  on  hearing  the  appeal ;  and  that  so  much  of  the  said  petition,  as 
prayed  that  the  trial  at  law  (if  any)  might  be  by  a  jury  of  the  county  of  Dublin, 
should  be  dismissed.     (Ibid.  p.  555.) 
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Cask  5. — Maby  Segkavk,  Widow, — Appellant ;  DoMiNiCK  Ryam, — Respondent 

[24th  March  1726} 

[Noted  OS  Seymour  t.  Ryan  in  Mew's  Dig.  vii.  1597.] 

[An  injunction  was  awarded  to  restore  and  quiet  the  plaintiff  and  his  tenants 
in  the  possession  of  the  premises  in  question,  but  it  was  at  the*  same  time 
ordered,  that  he  should  appear  to  an  ejectment  to  be  brougl]^  hj  the  defend- 
ant, in  order  to  try  the  title.  An  ejectment  was  accordingly  brought,  and 
the  defendant  obtained  a  verdict,  and  was  afterwards  put  into  possession. 
But  on  an  appeal  by  the  plaintiff,  it  was  ordered  that  he  should  be  at  liberty 
to  bring  an  ejectment,  to  recover  possession  of  the  premises,  and  that  no 
mortgage  should  be  set  up  in  bar  of  his  title.] 

*•  Ordbr  of  the  Irish  Chancery  varied.     See  ante  Ca.  3, 
and  the  note  there.** 

Francis  Segrave,  being  seised  in  fee  of  one  third  part,  and  possessed  for  some 
long  term  of  years  of  the  other  two  third  parts  <A  the  dissolved  abbey  or  monas- 
tery of  St.  John,  with-[391}-out  Newgate  in  the  city  of  Dublin ;  by  a  memorandum 
in  writing,  dated  the  19th  of  December  1687,  demised  all  those  the  brew-house, 
inward  and  outward  dwelling  houses,  three  malt  houses,  the  castle,  cellars,  and  all 
ether  the  appurtenances  and  conveniences,  water  and  water  pipes,  stables  and 
horse  mill,  and  brewing  utensils,  (except  one  room  in  the  back  house,  over  the 
vainscotted  room,  and  the  closet  bi^onging  to  the  same,  which  the  said  Francis 
reserved  for  himself  only  to  live  in,)  unto  Richard  PurceU  for  ninety-one  years, 
to  commence  from  the  1st  of  May  then  next,  at  the  yearly  rent  of  £85  payable 
half  yearly;  and  the  said  Francis  Segrave  did  ther^y  covenant,  before  the  Ist 
of  February  then  next,  to  make  a  good  and  sufficient  lease,  according  to  law,  to 
the  said  Richard  Purbell  of  the  premises,  as  they  were  formerly  held  by  William 
Brook  and  Thomas  Newland;  but  Henrick's  msJt-house  and  Newland's  dwelling- 
house  were  to  be  excepted  out  of  the  leasa 

When  Purcell  came  to  take  possession  of  the  demised  premises,  he  found  some 
oarts  thereof  had  before  been  let  to  several  persons  by  prior  leases,  which  were  not 
then  expired ;  and  particularly,  some  rooms  in  a  part  of  Brook's  dwelling-house, 
known  by  the  name  of  the  Three  Kings,  wherein  one  Bryan  Callan  afterwards 
lived:  but  Segrave,  on  application  made  to  him,  agreed  that  Purcdl  should  have 
an  allowance  in  his  rent  for  those  rooms,  and  such  other  parts  of  the  premises 
as  were  detained  from  him,  until  he  should  be  let  into  possession  thereof ;  and,  to 
make  PurceU  the  more  easy,  Segrave  agreed  to  give  up  the  room  and  closet  which 
he  had  reserved  for  his  own  use. 

In  the  year  1689,  Segrave  and  Purcell  came  to  an  account;  when  Purcell  in- 
sisted on  having  an  allowance  or  abatement  in  his  rent,  for  such  part  of  the  demised 
premises  as  was  so  detained  from  him;  and  thereupon  Mr.  Segrave  agreed  to 
accept  of  £70  per  ann.  in  lieu  of  the  £86  per  ann.  reserved  by  the  demise;  and 
accordingly,  on  Purcell's  paying  him  £36  he  gave  him  an  acquittance  in  full  for  half 
a  year's  rent,  which  became  due  the  1st  of  November  then  last.  Purcell  continued 
to  pay  his  rent  according  to  this  abatement,  till  about  the  year  1692,  and  though 
Segrave  lived  till  1709,  he  never  demanded  the  room  or  closet  reserved  for  his  own 
use;  but  in  the  said  year  1692,  one  Nuttall,  who  had  an  incumbran^  on  the 
premises,  prior  to  the  lease  of  1687,  insisted,  that  he  was  entitled  to  receive  £80 
per  ann.  and  threatened  to  compel  payment  thereof  by  distress ;  whereupon  Purcell 
applied  to  Mr.  Segrave  to  be  indemnified,  but  without  effect,  so  that  Puroell  was, 
for  a  considerable  time,  obliged  to  pay  Nuttall  £80  yearly,  notwithstanding  the 
above  agreement  for  an  abatement  of  £16  per  ann. 

In  1711,  Richard  Purcell  died;  having  made  his  will,  and  thereof  appointed 
his  wife  Margaret  Purcell  sole  executrix  and  residuary  legatee;  and  she  having 
proved  the  will,  died  in  1716,  having  made  her  will,  whereby  she  devised  the  benefit 
of  the  said  [392]  lease  to  the  respondent;  who,  by  virtue  thereof,  became  entitled 
U)  the  premises  for  the  remainder  of  the  ninety-one  years  term. 
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That  part  of  the  premiseB  called  the  Three  Kings,  being  in  a  ruinous  condition, 
the  said  Bryan  Callan  the  tenant  quitted  the  posseesion ;  whereupon  the  respondent, 
en  the  15th  of  April  1717,  peaceably  entered  and  posseesed  himself  thereof,  by 
virtue  of  the  lease  made  by  Segrave  to  Purcell,  and  expended  about  £30  in  re- 
pairing the  same. 

On  the  10th  of  May  1723,  the  appellant  exhibited  her  bill  in  the  Court  of  Chan- 
cery in  Irdand,  against  the  respondent  and  others;  setting  forth,  that  the  said 
Francis  Segrave,  her  late  husband,  being  seised  of  the  said  dissolved  monastery, 
whereof  the  house  called  the  Three  Kings  was  part,  did,  by  indenture  of  lease, 
demise  all  the  premises  to  Thady  Mahony  for  forty-one  years;  and  tiiat  Mahony, 
by  indenture  dated  the  13th  of  November  1710,  Segrave  being  then  dead,  declared, 
that  the  said  lease  waa  made  to  him  in  trust  for  tiie  appellant;  that  she  being  so 
entitled,  by  deed  dated  the  24th  of  April  1714,  demised  the  said  house  called  the 
Three  Kings,  to  Bryan  Callan  for  three  years,  at  the  yearly  rent  of  £14,  and  that 
Callan  covenanted  to  deliver  the  appellant  possession  thereof  at  the  end  of  the 
said  term ;  that  Callan,  some  short  time  before  the  expiration  of  his  lease,  assigned 
his  interest  to  the  respondent,  who  entered  and  kept  poesession  of  the  said  house, 
on  pretence  that  the  same  was  comprised  in  the  lease  made  to  Purcell  by  Segrave: 
and  though  the  appellant  fagr  her  said  bill  confessed  it  was  then  too  late  for  her  to 
apply  to  the  Court  for  an  injunction  to  be  quieted  in  the  possession,  as  against 
a  tenant  holding  over  his  term ;  yet  she  thereby  pretended,  that  she  was  entitled 
to  a  specific  execution  of  the  covenants  contained  in  Callan's  lease,  against  the 
respondent,  as  assignee  of  Callan,  and  ought  to  have  an  account  and  be  let  into 
possession;  and  the  rather,  for  that  she  had  only  an  equitable  title,  the  legal 
estate  being  in  Mahony,  her  trustee;  and  therefore  she  prayed  to  be  restored  to 
the  possession  by  the  injunction  of  the  Court,  and  to  have  an  account  of  the  rents 
of  the  house.  But,  though  she  made  Mahony  a  defendant  to  her  bill,  yet  she  did  not 
think  fit  to  bring  him  to  a  hearing. 

The  respondent,  by  his  answer  to  this  bill  insisted,  that  if  any  such  lease  was 
made  to  Mahony,  iha  same  was  void ;  for  that  Segrave  had  no  ppwer  to  make  any 
such  lease,  the  premises  having  been  long  before  demised  by  him  to  Purcell,  and 
also  mortgaged  by  him  and  the  appellant  to  one  Smith,  which  mortgage  was  ihea. 
subsisting;  he  denied  that' Callan  ever  assigned  his  interest  to  him,  or  that  he  was 
to  give  him  any  consideration  for  the  same,  or  for  quitting  the  possession;  but 
said,  that  the  house  being  extremely  out  of  repair,  and  Callan  inclined  to  quit  it, 
end  he  having  a  right  thereto  under  the  demise  made  by  Segrave  to  Purodl  in 
1687,  he,  by  virtue  -Qiereof,  and  not  of  Callan's  pretended  lease,  entered  peaceably 
end  possessed  himself  of  tlie  house;  and  insisted  [393]  he  had  good  right  to  hold 
the  same  against  the  appellant,  till  evicted  by  due  course  of  law. 

Issue  being  joined,  witnesses  examined,  and  publication  duly  passed,  the  cause 
was  heard  on  ihe  30th  of  April  1724,  when  the  Lord  Chanc^or  of  Ireland  was 
pleased  to  direct  the  following  issue  to  be  tried  at  law,  vie.  "Whether  the  house 
called  the  Three  Kings  was  part  of  the  premises  demised,  or  intended  to  be  demised, 
by  the  lease  made  by  Francis  Segrave  to  Richard  Purcell  the  19th  of  DeoMuber 
1687." 

Upon  the  appellant's  petition,  the  cause  was  reheard  on  the  18th  of  June  follow- 
ing ;  when  the  appellant's  counsel  insisted,  that  she  had  no  legal  title  to  recover  at 
law,  she  being  out  of  possession ;  and  offered,  in  case  she  was  restored  to  the  pos- 
session, that  she  would  admit  the  respondent's  title  under  the  lease  to  Purcell, 
and  would  set  up  no  temporary  bars.  Whereupon  his  Lordship  thought  fit  to 
vary  the  former  order,  and  to  direct'  that  an  injunction  should  be  awarded,  to 
restore  the  appellant  to,  and  from  time  to  time,  quiet  her  and  her  under-tenants 
in  the  possession  of  the  said  house  called  the  Three  Kings,  to  Continue  till  further 
order :  that  she  should  appear  to  an  ejeotment,  to  be  brought  in  the  King's  Bench 
by  the  respondent,  and  allow  his  title  under  the  lease  made  by  Segrave  to  Purcdl 
m  1687,  for  such  houses  as  were  mentioned  therein,  and  not  set  up  any  temporary 
bars,  or  insist  on  the  length  of  time;  and  that  the  cause  should  be  tried  at  the 
sittings  of  nisi  prku,  after  the  then  ne^  Term,  by  a  jury  to  be  struck  by  one  of  the 
Masters  in  Chancery. 

On  the  Ist  of  December  1724,  the  cause  was  accordingly  tried,  after  a  view, 
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before  the  Lord  Chief  Justice  Whitshed ;  and  the  respondent  having  fully  proved, 
by  the  testimony  of  several  unexceptionable  witnesses,  that  the  said  house  called 
the  Three  Kings,  was  part  of  the  outwturd  dwdling  house  mentioned  in  the  lease 
made  to  Purcell;  that  it  had  been  built  by  Brooke^  and  enjoyed  by  him  and 
his  under-tenants  for  many  years,  under  a  lease  made  to  him  by  Mr.  Segrave, 
prior  to  Purcell's  lease;  and  that  it  was  not  eithw  of  the  two  houses  excepted  in 
Purcdl's  lease;  a  verdict  was  given  for  the  respondent,  and  he  was  afterwetrds 
pot  into  possession. 

The  appellant  therefore  appealed  from  the  decree;  insisting  (C.  Talbot,  N. 
Fazakerley),  that  she  ought  not  to  have  been  thereby  deprived  of  the  legal  advan- 
tage she  had,  under  the  long  and  quiet  possession  of  the  house  by  the  tenants  of 
hersdf  and  her  late  husband ;  the  respondent  having  no  bill,  nor  any  equity  to  be 
a  foundation  for  such  a  direction.  That  as  the  Court  had  allowed  the  appellant's 
right  to  the  possession  of  this  house,  by  ordering  it  to  be  restored  and  continued 
by  injunction ;  it  was  improper  to  direct  any  trial  at  law,  by  which  means  the 
appellant  had  been  stripped  of  her  possession.  That  tiie  appellant,  by  being  in- 
joined  not  to  insist  on  any  temporary  bar,  or  the  length  of  time,  could  not  give  any 
evidence  thereof  upon  the  trial ;  which  it  was  apprehended  would  have  been  very 
proper  evidence,  to  explain  the  general  words  of  the  lease  made  [394]  in  1687, 
and  to  shew  that  the  house  in  question  was  never  intended  to  pass  by  that  lease,  the 
poBsession  having  ever  since  gone  contrary  to  it.  That  the  Court  had  made  no 
reservation  of  further  directions  after  the  trial  should  be  had;  which,  if  it  was 
proper  to  have  directed  any  trial,  ought  likewise  to  have  been  directed :  nor  was  the 
respondent  decreed  to  account  with  the  appelant  for  the  profits  of  the  house :  and 
therefore  it  was  prayed,  that  the  decree  might  be  reversed,  the  verdict  set  aside,  and 
the  appellant  restored  to  the  possession. 

On  the  other  side  it  was  said  (P.  Yorke,  T.  Lutwyche),  that  the  decree  was  nlade 
at  the  importunity  of  the  appellant's  own  counsel,  and  upon  the  terms  proposed 
by  them  to  the  Court;  she  was,  in  that  respect  therefore,  greatly  indulged,  for  the 
respondent  having  entered  on  a  vacant  possession,  and  under  a  title  still  sub- 
sisting, he  ought  to  have  been  continued  in  such  possession,  until  legally  evicted. 
That  die  respondent  had  more  reason  to  ooonplain  than  the  appellant,  inasmuch 
as  an  injunction  had  been  awarded  for  restoring  her  to  the  possession,  when  she 
should  have  been  left  to  her  legal  remedy ;  aind  the  rather,  for  that  the  only  colour 
she  had  for  seeking  relief  in  Equity  was,  that  Mahony,  her  trustee,  would  not  per- 
mit his  name  to  be  made  use  of  in  any  action  at  law ;  and  yet  she  did  not  think  fit 
to  bring  him  before  the  Court  at  the  hearing,  though  she  had  made  him  a  defendant 
to  her  bill ;  nor  was  it  pretended,  that  the  mortgage  to  Smith  was  prior  in  point 
of  time  to  Mahony^s  lease.  That  the  length  of  time  could  not  have  been  of  any 
avail  to  the  appellant,  because  the  respondent  had  seven  years  recent  possession ; 
and  the  appellant  was  not  debarred  by  the  decree,  from  insisting  on  any  thing 
which  could  have  served  to  satisfy  the  jury,  that  the  house  called  the  Three  Kings 
was  a  distinct,  separate  holding,  and  no  part  of  the  premises  demised  by  the 
lease  to  Purcell ;  but,  by  the  alteration  of  the  possession,  and  by  the  respondent's 
being  made  lessor  in  the  ejectment,  the  whole  burthen  of  proof  was  put  upon  him ; 
and  yet  notwithstanding  this  difficulty,  he  fully  verified  his  title  and  obtained  a 
verdict,  after  a  view  and  upon  full  evidence.  It  was  therefore  hoped,  that  the 
decree  would  be  affirmed,  and  the  appellant's  bill  dismissed  with  costs. 

After  hearing  counsel  on  this  appeal,  it  was  oroerbd  and  adjudoid,  that  the 
order  therein  complained  of  should  be  affirmed,  with  this  variation,  "That  whereas 
the  respondent,  since  the  said  order,  had  recovered  judgment  in  ejectment  and 
possession ;  it  is  hereby  declared,  that  the  appellant  is  at  liberty  to  bring  an  eject- 
ment in  her  own  name,  or  her  trustee,  in  order  to  recover  possession  of  the 
premises  in  question ;  but  the  respondent  to  continue  in  ptosseesion  in  the  mean 
time;  and  that  the  respondent  shall  not  set  up  any  mortgage  in  bar  of  the  appel- 
lant's tide."    (Jour.  vol.  23.  p.  86.) 
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[395]  Case  6. — The  City  of  London, — Appellants;  Even  Pugh  and  otheis,— 
Bespondents  [20th  March  1727]. 

[Mew's  Dig.  vii.  1621.     See  Brooke  v.  Gavcmagh,  1888,  23  L.R.  Ir.  86.] 

[A  lessee  covenants  not  to  dig  up  a  particular  part  of  the  demised  premises  for 
raising  sand,  gravel,  etc.  under  the  penalty  of  £100  per  acre.  He  breaks 
this  covenant,  and  thereupon  the  lessor  files  a  bill  for  an  injunction ;  on  affi- 
davit of  the  waste  committed,  the  injunction  is  granted  till  answer  and 
further  order :  after  the  answer  put  in,  a  motion  is  made  to  dissolve  the 
injunction,  and  upon  shewing  cause,  the  defendant  consented  to  appear  and 
plead  to  an  action  of  debt  or  trover,  and  to  take  short  notice  of  trial ;  and 
thereupon  the  injunction  is  dissolved.  But  on  an  appeal,  this  order  was 
discharged,  and  an  injunction  granted  to  continue  till  the  hearing  of  the 
cause.] 

**  Ordbb  of  Lord  Chancellor  King  dischabgbd.** 

The  appellants  being  seised  in  fee  of  several  estates,  for  the  benefit  and  sup- 
port of  the  poor  sick  persons  in  St.  Thomas's  hospital,  and  particularly  of  a  house 
at  Hackney,  called  the  Bowling-Green  House,  with  the  buildings,  gardens,  yards, 
and  appurtenances ;  and  also  of  a  bare  and  green  used  for  bowling,  adjoining  to 
and  usually  let  with  the  said  house ;  they,  by  indenture  under  their  common  sesl, 
dated  the  17th  of  June  1725,  demised  the  premises  to  the  respondents  for  a  term 
of  twenty-one  years,  from  Michaelmas  1724,  at  a  rent  of  £30  per  ann. 

The  bowling  bare  contained  one  acre,  two  roods,  twenty-nine  perches ;  the  green, 
one  acre,  two  roods,  thirty-two  perches ;  the  garden,  two  roods,  five  perches ;  and  s 
piece  of  ground  adjoining  to  the  green,  one  acre,  one  rood;  in  all,  five  acres, 
twenty-six  perches. 

In  order  to  preserve  the  bare  and  green  for  bowling,  both  to  keep  up  the  value 
of  the  premises,  and  to  accommodate  many  gentlemen  of  that  neighbourhood,  who 
were  either  tenants  or  governors  of  St.  Thomas's  hospital,  an  express  covenant 
was  inserted  in  the  lease,  that  the  lessees  should,  during  the  term,  keep  and  main- 
tain the  said  bowling  green  and  bare  respectively  in  good  order  and  condition, 
and  fit  for  bowling;  and  from  time  to  time,  as  occasion  should  require,  amend, 
supply,  and  renew  the  turfing  of  the  green,  and  maintain  tjie  buildings  in  or  near 
the  bare  or  green,  for  the  entertainment  of  company;  and  should  leave  the  said 
bare,  green,  and  huildings  in  good  order,  condition,  and  repair  at  the  end  of  the 
term,  or  other  sooner  determination  of  the  lease,  which  should  first  happen. 

And  the  respondents  further  covenanted,  i^at  in  case  any  part  of  the  demised 
premises  should,  at  any  time  during  the  term,  be  plowed,  digged,  or  broken  up, 
or  converted  into  tillage,  other  than  and  except  such  part  as  was  used  for  gar- 
dening, which  might  be  dug  or  broken  up  as  usual,  for  that  purpose  only;  or  if 
any  part  of  the  premises  should  be  digged  or  broken  up,  for  the  raising  or  taking 
away  of  brick-earth,  sand,  or  gravd ;  then  the  lessees  should,  in  every  or  in  any  such 
case,  pay  to  the  lessors  [396]  £100  for  every  acre  which  should  be  so  plowed,  digged, 
brokrai  up,  or  converted  into  tillage;  or  which  should  be  so  plowed,  digged,  or 
broken  up,  for  the  raising  or  taking  away  of  brick-earth,  sand,  or  gravel;  and 
so  in  proportion  for  any  greater  or  less  quantity  than  an  acre. 

The  respondents  entered  and  enjoyed  the  premises ;  and  finding  a  great  demand 
for  gravel,  for  mending  the  roads  and  highways  about  Hackney,  they,  in  the  second 
year  of  their  lease,  thought  fit  to  convert  the  bare  into  a  gravel-pit>  and  by  a 
considerable  number  of  workmen,  soon  got  a  pit  thirteen  feet  deep,  and  spread  to 
thirty-four  square  rods  of  the  bares  out  of  which  they,  in  a  very  little  time,  raised 
2600  loads  of  gravel,  and  sold  part  of  it  at  Ss.  per  load. 

The  appdlants  thereupon,  in  Hilary  Term  1726,  exhibited  their  bill  in  Chan- 
cery, setting  forth  the  lease  and  covenants,  and  praying,  that  the  respondents 
might  be  restrained  from  breaking  up  or  digging  the  bare,  or  any  other  part  of  the 
demised  premises,  and  from  committing  any  waste  or  spoil  thereon,  and  from 
removing  and  disposing  of  the  gravel  then  dug  and  lying  on  the  premises:  and 
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upon  affidavit  of  Hie  waste,  the  appellants  obtained  an  injunction  accordingly, 
until  answer  and  further  order. 

The  injunction  being  served,  the  respondents  put  in  their  answer;  and  thereby 
admitted  the  lease  and  covenants  to  be  as  in  the  bill  set  forth,  and  also  admitted, 
that  the  bare  had  been  dug  between  October  and  February  1726,  to  such  depth 
and  for  such  space,  and  that  such  quantity  of  gravel  had  been  raised  as  above 
mentioned,  and  that  such  gravel  as  had  be^  sold,  was  sold  for  28.  per  load:  but 
insisted,  that  they  ought  not  to  be  restrained  from  digging  the  bare  as  they 
should  be  advised,  and  from  selling  the  gravel  and  sand  arising  from  it;  they 
being  willing  to  pay  £100  per  acre  for  what  they  should  ao  dig,  pursuant  to  the 
covenant  in  the  lease. 

Upon  coming  in  of  this  answer,  the  respondents  obtained  the  common  order  to 
dissolve  the  injunction,  unless  cause  should  be  sheiwn  to  the  contrary:  and  on  the 
14th  of  March  1726,  the  appellants  did  shew  cause  before  the  Lord  Chancellor 
King;  when  his  Lordship  was  pleased  to  disallow  such  cause,  and  ordered  that 
the  injunction  should  be  dissolved ;  the  respondents  consenting,  if  the  appellants 
should  bring  an  action  of  debt,  or  trover,  to  appear  and  plead,  and  try  the  samq 
tiie  tiien  next  Term. 

But  from  this  order  the  appellants  appealed ;  insisting  (G.  Talbot,  W.  Hamilton), 
tiiat  the  breaking  up  of  ground  by  tenants  for  years,  by  digging  pits  to  raise  any 
esrth  or  mineral  whatsoever,  was  an  actual  committing  of  waste;  unless  a  liberty 
be  granted  by  the  owner  of  the  inheritance  for  that  purpose :  and  that  the  re- 
spondents were  tenants  for  years,  not  only  without  any  such  liberty,  but  expressly 
restrained  by  their  own  positive  covenant,  to  keep  and  maintain  the  bowling 
green  and  bare  in  good  order  and  condition,  and  fit  for  bowling.  As  to  the  ob- 
jection, that  the  appellants  had  given  a  licence,  amounting  to  an  agreement,  to 
permit  the  respondents  to  [397]  commit  this  waste,  by  annexing  a  penalty,  which 
they  had  agreied  to  accept  in  consideration  of  the  damage  sustained;  it  was 
answered,  that  there  was  not  in  the  respondents  answer  the  least  pretence  or  sug- 
gestion, tiiat  any  such  agreement  was  intended,  or  in  the  contemplation  of  any  of 
the  parties,  at  the  time  of  making  the  lease;  on  the  contrary,  it  manifestly 
appeared  to  be  the  intention  of  the  appellants,  to  guard  their  estate  from  all 
waste  and  damage  whatsoever.  Besides,  such  an  agreement  would,  on  their  part, 
hare  been  highly  ridiculous;  for  it  would  have  been  selling  the  estate  itself  to  the 
respondents  at  their  own  price;  and  leaving  it  entirely  at  their  option,  to  keep  a 
good  bargain,  or  leave  a  bad  one.  And  it  now  plainly  appeared  by  the  respondents 
answer,  what  the  consequences  would  have  been ;  since,  in  about  four  months  time, 
and  from  about  a  sixtii  part  of  the  bare,  they  had  raised  2600  loads  of  gravd,  and 
which  at  2s,  per  load,  amounted  to  £260,  so  that  in  a  year  or  two,  about  12,000 
loads  might  be  gotten  from  the  bare  only,  which  would  produce  £1200,  and  if  the 
green  and  adjacent  ground  should  also  yield  gravel  in  like  manner,  there  might 
in  a  few  years  be  raised  from  thence  to  the  amount  of  £3000  or  £4000  more; 
and  the  respondents,  for  every  £100  penalty,  would  have  about  £1000,  and,  at 
the  end  of  the  term,  leave  the  appellants  the  bottoms  of  the  gravel-pits  for  their 
estate ;  which  surely  could  not  be  imagined  to  have  been  any  part  of  ike  agreement 
for  the  lease.  And  therefore  it  was  hoped,  that  the  order  would  be  reversed ;  and 
the  injunction  continued  till  the  hearing  of  the  cause. 

On  the  other  side  it  was  argued  (P.  Yorke,  J.  Browne),  that  the  £100  per  acre, 
required  to  be  paid  for  every  acre  of  the  premises  which  should  be  dug  or  broken 
up,  was  not  intended  as  a  penally,  but  as  a  satisfaction  and  recompence  for  such 
part  of  the  premises,  as  should  be  dug  or  broken  up  during  the  term ;  and  there- 
fore such  digging  or  breaking  up,  ought  not  to  be  considered  as  committing  of 
waste.  If,  however,  t^e  appellants  conceived  themselvee  aggrieved  by  the  respon- 
dents in  iiiis  respect,  they  might  have  their  remedy  at  law  against  them,  by  action 
of  trover  or  otherwise ;  and  therefore  there  was  no  reason  for  a  Court  of  Equity  to 
interpose,  by  granting  any  injunction  to  restrain  the  respondents  from  digging. 

But,  after  hearing  counsel  on  this  appeal,  it  was  obdebbd  and  ADjunaBD,  that 
tike  order  therein  complained  of,  should  be  discharged ;  and  that  the  Court  of  Chan- 
cery should  grant  an  injunction,  till  the  hearing  of  the  cause.  (Jour.  vol.  23.  p. 
220.) 
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[398]     Case  7. — John  Vehnon  and  others, — AppeUanta ;  The  City  of 
DUBUN, — Respondents  [4th  Februaiy  1733]. 

[MeVs  Dig.  vii.  1597.] 

[It  is  usual  in  Ireland,  for  a  lessee  who  has  been  three  years  in  possession,  and 
is  disturbed,  to  file  his  bill  in  the  Court  of  Chancery  there,  for  an  injunction 
to  quiet  him  in  possession,  tiU  evicted  by  due  course  of  law ;  and  this  usage 
is  founded  'upon  the  equity  of  the  statutes  made  against  forcible  entries. 
But  all  bills  of  this  kind  must  allege,  and  it  must  also  be  proved,  that  the  sole 
and  actual  possession  is  in  the  plaintiff,  and  that  no  ownership  or  posseesion 
is  in  any  other  person.] 

**  Orders  of  the  Irish  Chancery  discharobd.** 

The  respondents,  the  Lord  Mayor,  Sheriffs,  Commons,  and  Citizens  of  Dublin, 
being  seised  in  fee  of  a  large  tract  of  ground  or*8trand,  called  Crablough,  situate 
within  the  liberties  of  the  city,  and  containing  about  195  acres ;  by  indenture  under 
their  common  seal,  dated  the  18th  of  July  1718,  granted  the  respondent  Alderman 
French,  hia  executors,  administrators,  and  assigns,  absolute  power,  lioence,  and 
authority,  from  time  to  time,  and  at  all  times,  from  and  after  the  25th  day  of  March 
then  next  ensuing,  for  the  term  of  sixty-one  years,  to  lay  down  and  take  up  oysters  on 
the  said  piece  of  ground ;  and  for  which  grant  or  licence  Alderman  French  was  to  pay 
i£70  per  ann. 

The  respondent  Alderman  French,  by  virtue  of  this  grant,  entered  on  the  pre- 
mises, and  was  at  a  very  considerable  expenc«  in  making  oyster-beds  thereon ;  and 
he,  and  those  deriving  under  him,  for  several  years  peaceably  and  quietly  enjoyed 
the  sole  property  and  benefit  of  laying  down  and  bedding  oysters  on  the  said  gfround, 
and  of  taking  away  and  disposing  thereof  at  his  and  their  pleasure :  but  the  appel- 
lant Yernon  pretending  some  right  or  title  to  the  said  piece  of  ground  or  strand,  he, 
in  the  month  of  May  1729,  laid  down  and  bedded  oysters  on  some  part  thereof ;  and 
frequently,  within  three  months  before  filing  the  bill  after  mentioned,  caused  some 
of  the  oysters  belonging  to  the  respondent  French  and  his  under-tenanta,  to  be 
carried  away  and  disposed  of  as  he  thought  fit ;  and  the  respondent  French  sending 
to  the  appellant  Vernon,  and  desiring  to  know  what  he  meant  by  so  doing,  and  to 
forbid  him  from  doing  the  like  again,  he  returned  for  answer,  that  he  would  take 
oysters  off  the  premises  as  often  as  he  pleased,  and  that  he  would  destroy  all  the 
oysters  belonging  to  the  respondent  French,  and  those  deriving  under  him:  and 
accordingly,,  the  appellant  Vernon,  with  the  other  appellants,  and  several  other 
persons,  on  the  26tii  of  June  1729,  in  a  forcible  and  riotous  manner,  entered  on 
the  premises,  and  carried  away  large  quantities  of  the  respondent's  oyaters,  and 
caused  them  to  be  burned ;  the  appellant  Vernon  declaring  that  he  would,  from  time 
to  time,  continue  to  do  so. 

[399]  In  consequence  of  this  conduct,  the  respondents,  on  the  1st  of  July  1729, 
according  to  an  ancient  usage  or  course  of  proceeding  in  Ireland,  founded  on  tha 
equity  of  the  statutes  made  against  forcible  entries,  exhibited  their  bill  in  the 
Court  of  Chancery  there,  against  the  appellants,  praying  an  injunction  to  quiet 
them  in  the  possession  of  the  premises,  till  evicted  by  due  course  of  law:  and  the 
respondents  having  petitioned  the  Lord  Chancellor,  setting  forth  the  substance  of 
their  bill,  and  praying  tiie  usual  injunction  in  cases  of  force  on  a  triennial  posses- 
sion ;  and  having  annexed  proper  affidavits  to  their  said  petition,  to  prove  the  said 
forcible  disturbances,  and  that  the  respondents,  the  corporation  of  the  city  of  Dublin, 
and  their  predecessors,  for  fifty  years  past  and  upwards,  by  themselves  and  their 
under-tenants,  and  particularly  for  ten  years  before  the  filing  of  the  bill,  had  been 
in  the  actual  quiet  and  peaceable  possession  of  the  premises,  except  iixe  disturbances 
so  given  them  by  the  appellants;  it  was,  on  the  2d  of  July  1729,  ordered,  that  in 
injunction  should  issue,  directed  to  the  appellants,  for  quieting  the  respondents, 
their  under-tenants  and  assigns,  in  the  actual  possession  of  the  premises,  till  they 
should  be  thereout  evicted  by  due  course  of  law,  or  till  further  order  of  the  Court 
to  the  contrary. 
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An  injunction  issued  accordingly,  and  the  appellanta  being  served  therewith, 
they  all  thought  fit  to  appear,  as  in  oontempt,  on  an  attachment,  and  submitted  to  be 
examined  on  personal  interrogatories  touching  the  matters  alleged  in  the  bill,  though 
none  of  them  needed  to  have  appeared  but  the  appellant  Vernon,  who  only  contested 
the  possession  of  tlie  premises;  nor  could  the  other  appellants  have  been  prejudiced 
by  their  not  appearing ;  however,  when  they  all  appeared,  it  became  necessary  for 
the  respondents  to  exhibit  personal  interrogatories  against  them ;  for  otherwise  the 
appellants,  by  the  course  of  the  Court,  would  have  been  dismissed  with  costs  against 
the  respondents. 

Personal  interrogatories  being  accordingly  exhibited,  the  appellants  put  ii; 
their  answers  thereto ;  and  the  appellant  Vernon  in  his  answer  insisted,  that  the  said 
strand  was  part  of  the  manor  of  Clontarf,  and  that  it  la(jf  in  the  county  of  Dublin, 
and  was  part  of  the  estate  of  Mary  Vernon,  under  whom  he  claimed ;  but  admitted, 
that  the  corporation  of  Dublin  had  of  late  set  up  some  claim  thereto,  as  being  in  the 
liberty  of  the  said  city;  and  believed,  that  the  corporation  every  third  year  rode 
round  the  franchises  or  precincts  of  the  city,  to  preserve  the  bounds  thereof;  and 
that  the  custom  of  riding  on  the  north  side  of  the  river  beryond  Ballybough-Bridge 
(by  which  all  the  said  strand  called  Crablough  was  by  them  taken  in)  began  about 
fifty  years  before;  but  said,  they  sometimes  met  with  interruption  therein  from 
the  lords  of  the  manor  of  Clontarf :  He  also  insisted,  that  a  part  of  the  said  strand, 
by  him  called  Quire's  Island,  lying  within  the  bounds  described  by  the  bill,  and 
whereon  he  had  laid  down  oysters,  never  was  in  the  possession  of  the  city,  or  used 
by  any  other  parson,  except  the  said  Mary  Vernon's  tenants ;  and  that  she,  and  those 
deriving  [400]  under  her,  for  eighteen  years  past,  had  salt-pipes  laid  on  the  strand 
below  high-water  mark,  for  the  use  of  the  salt-works  of  Clontarf ;  he  admitted,  that 
the  city  of  Dublin  granted  to  the  respondent  French  liberty  to  bed  and  feed  oysters 
on  the  premises  for  ten  or  eleven  years  before,  at  some  yearly  rent ;  that  the  respon- 
dent French,  and  others  by  his  direction,  laid  down  large  quantities  of  oysters 
thereon,  and  made  profit  thereof ;  but  denied,  that  the  respondent  French,  or  those 
deriving  under  him,  solely  enjoyed  the  premises;  the  said  Mary  Vernon's  tenants 
having,  as  he  insisted,  constantly  fished  thereon  for  oysters  and  other  sheU-fish ;  and 
he  admitted,  that  he  and  the  other  appellants  entered  on  the  premises,  but  without 
force;  and  that  he  caused  four  tumbrels  of  the  respondent  French's  oysters  to  be 
roasted  and  eaten ;  and  that  he  turned  one  of  the  respondent  French's  servants  off 
the  premises,  and  declared  he  would  use  all  his  servants  so ;  and  confessed,  that  the 
other  appellants  entered  on  the  premises  by  his  order,  with  intent  to  assert  the  said 
Mary  Vernon's  right. 

"The  appellant  Vernon  having  denied  the  force  and  the  respondent's  quiet  pos- 
session, it  became  necessary  to  examine  witnesses  touching  those  points;  and  ac- 
cordingly, botii  parties  having  proceeded  to  examine  witnesses,  the  appellant 
Vernon,  on  the  22d  of  October  1729,  obtained  an  order  for  examining  the  other 
appellants  as  witnesses  for  him,  saving  just  exceptions ;  and  on  the  19th  of  November 
following,  after  several  of  his  witnesses  had  been  examined,  he  obtained  an  order 
for  exhibiting  additional  interrogatories. 

On  the  28th  of  the  same  month,  the  appellant  Vernon  moved  the  Court  for  liberty 
to  take  away  and  dispose  of  the  oysters  he  had  laid  down  on  ihaA  part  of  the  strand 
called  Quire's  Island;  and  which  was  ordered  accordingly,  on  his  giving  security 
by  recognizance,  to  abide  by  such  order  or  decree  as  should  be  made  on  the  hearing 
of  the  cause :  and  it  was  further  ordered,  that  he  should  take  away  all  the  said  oystMii 
before  the  25t^  of  March  then  next  raisuing ;  and  that  he,  or  those  employed  1^  him 
in  carrying  away  the  said  oysters,  should  not  pass  or  repass  ov«r  the  respondent 
French's  oyster-beds.  And  it  was  thereby  declared,  that  the  appellant's  entering 
on  the  premises  to  carry  away  the  said  oysters,  was  not  to  prejudice  the  possession 
of  the  respondents,  or  the  injunction  issued  in  the  cause ;  and  tiie  appellant  Vernon 
was  not  to  lay  down  any  more  oysters  than  he  had  already  laid  down  on  the  pre- 
mises. In  pursuance  of  this  order,  the  appellant  Vernon  gave  security,  and  carried 
away  the  oysters. 

Both  parties  having  examined  their  witnesses,  and  publication  having  passed ; 
the  Court,  on  'die  6th  of  June  1730,  referred  it  to  Dr.  Stanton,  one  of  the  Mjasters,  to 
inspect  the  personal  interrogatories  exhibited  by  the  respondents,  the  answers  of  the 
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appellants  thereto,  and  the  depoeitions  of  witneases  taken  in  the  cause ;  and  he  was  to 
certify  to  the  Court  how  he  should  find  the  matter,  and  whether  the  appellants  were 
guilfy  of  the  contempt  laid  to  their  charge,  or  not. 

[401]  Soon  afterwards  the  appellant  Vernon  moved  tine  Court  for  liberty  to  prove, 
before  tits  Master,  copies  of  several  charters,  patents,  and  many  other  deeds  aad 
exhibits;  which  was  ordered  accordingly,  saving  to  the  re^ondents  all  just  ex- 
ceptions. And  on  the  appellant's  motion,  the  Court,  on  the  lOth  of  November  l~^i), 
ordered,  that  the  Master  should  be  armed  with  a  coimmission  to  examine  such  wit 
nesses  as  should  be  produced  before  him,'  as  to  the  contempt  referred  to  him. 

The  Master,  on  the  6th  of  Julj  1731,  made  his  report,  and  therein  stated  the  sub- 
stance of  the  proofs  on  both  sides;  and  though  it  manifestly  appeared,  by  the 
depositions  of  several  crediUe  witnesses,  that  the  respondent  Alderman  French, 
and  those  deriving  under  him,  had  been,  for  above  nine  years  before  the  filing  of  the 
respondent's  bill,  in  the  quiet  and  peaceable  possession  of  the  said  strand  called 
Crablough  (except  tihe  interruption  given  them  by  the  appellants) ;  and  that  he  and 
thery,  during  that  time,  enjoyed  the  sole  liberty  of  laying  down  and  feeding 
oysters  thereon,  and  of  carrying  away  and  disposing  of  ^em  as  they  thought  fit; 
and,  notwithstanding  that  no  sufficient  evidence  appeared  on  the  part  of  the  appel- 
lants to  contradict  the  same ;  yet  the  Master  was  pleased  to  conclude  his  report  with 
saying,  that  the  appellants  proved  and  laid  before  him  several  patents  and  other 
records,  to  make  the  appellant's  title  to  the  strand  in  question  appear,  and  to  sher 
the  precincts  of  the  city  of  DuUin :  but  the  respondents'  counsel  insisting,  that  the 
possession  for  three  years  before  filing  tiie  bill  was  the  single  question  before  the 
Court,  and  not  the  title ;  and  the  proofs  so  stated  in  his  report  differing  in  seversl 
points,  he  could  not  take  upon  him  to  certify  whether  the  appellants  were  guilfy 
of  the  contempt  laid  to  their  charge,  or  not;  but  submitted  iiiB  whole  matter  to 
the  Courtw 

To  this  report  each  party  took  five  several  exceptions;  and  the  cause  coming 
on  to  be  heard  upon  the  report  and  exceptions,  on  the  8th,  9th,  10th,  and  11th  of 
December,  and  the  21st  and  22d  of  January  1731,  before  the  Lord  Chancellor  of 
Ireland;  his  Lordship  was  pleased  to  allow  the  appellants'  first  and  second  excep- 
tions; and  the  substance  of  the  appellants'  third  exception  being,  for  that  th9 
Master  reported,  that  the  appellants  had  laid  before  him  several  copies  of  patents 
and  other  records,  to  make  his  title  to  the  strand  in  question  appear,  but  did  not 
report  what  appeared  by  such  patents  or  records;  and  the  appellants'  fourth  ex- 
ception being,  for  that  the  Master  did  not  report  that  there  were  several  positive 
witnesses  who  deposed  that  Crablough  lay  in  the  manor  and  parish  of  Clontarf  and 
county  of  DuUin ;  and  his  fifth  exception  being,  for  that  the  Master  reported,  that 
about  eighteen  years  ago  pipes  were  laid  by  tiie  said  Mary  Vernon  on  the  said 
strand,  but  not  on  that  part  called  Crablough,  but  did  not  report  that  the  said 
pipes  were  laid  on  part  of  the  ground,  in  the  possession  of  which  the  respondents, 
by  their  bill,  prayed  to  be  quieted ;  his  Lordship  W8«  pleased  to  over-rule  tliie  said 
three  last  exceptions,  and  thought  fit  to  allow  the  respondents'  first  exception,  and 
to  [402]  over-rule  their  second  exception :  and  the  substance  of  the  respondents'  third 
exception  being,  for  that  the  Master  stated  in  his  report  several  depoeitions  taken 
on  the  part  of  the  appellants  to  an  additional  interrogatory,  which  was  leading  in 
material  points;  and  for  that  the  said  interrogatory  tended  to  examine  matters 
contained  in  the  original  interrogatories,  and  tiiat  tiierefore  the  said  depositions 
ought  not  to  be  read ;  and  more  particularly  the  depositions  of  one  Edwards  and  one 
Gallagher,  who  were  examined  to  the  original  and  additional  interrogatories  at 
different  times:  on  arguing  this  exception,  his  Lordship  was  pleased  to  declare, 
that  the  witnesses  examined  on  additional  interrogatories  at  a  different  time  from 
their  examination  on  the  original  interrogatories,  were  irregularly  examined;  no 
order  having  been  made  for  that  purpose,  as  there  ought  to  have  been,  and  that 
grounded  on  an  i^davit  that  the  appellants  did  not  know,  at  the  time  of  the 
examination  of  the  said  witnesses  to  the  original  interrogatories,  that  they  were 
witnesses  proper  to  be  examined  to  the  matters  containctd  in  the  additional  in- 
terrogatories; and  therefore  allowed  that  part  of  the  exception,  but  over-ruled  the 
remainder:  and  the  substance  of  the  respondents'  fourth  exception  being,  for  that 
the  Master  received  and  reported  the  depositions  of  Hester  Bath  and  Michael  St. 
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Lawrence,  two  of  the  defendants  in  the  cause,  though  objected  to,  his  Lordship  was 
pleased  to  allow  that  exception  also;  and  the  respondents'  fifth  objection  being, 
that  the  Master  did  not  report  the  appellants  guilty  of  the  contempt  laid  to  their 
charge,  the  consideration  of  that  point  was  reserved  to  the  final  determination  of 
the  cause ;  and  pursuant  to  the  before-mentioned  variations,  he  p^^eeded  to  hear 
the  causa  And  on  the  3d  of  March  1731  was  pleased  to  declare,  that  there  seemed 
to  him  to  be  a  contrariety  in  the  evidence,  and  desired  to  know,  from  the  practicers 
of  the  Court  not  concerned  in  the  cause,  whether  it  was  the  course  of  the  Court, 
in  Buch  cases,  to  direct  an  issue  to  try  the  matter  of  the  possession ;  and  being 
ioformed  it  was,  his  Lordship  directed  the  following  issue  to  be  .tried  th^  then 
neit  Easter  Term,  by  a  jury  of  the  county  of  Dublin ;  viz.  "  Whether  the  respondents, 
or  any  deriving  under  them,  were,  for  three  years  next  before  the  filing  of  the 
bill,  in  the  quiet  and  peaceaUe  possession  (save  the  disturbance  complained 
of  in  the  bill)  of  any  and  what  part  of  the  lauds  called  CraUough,  men- 
tioned in  the  lease  made  to  the  respondent  Alderman  French  l^  the  city  of  Dublin, 
and  in  which  the  disturbance  complained  of  was  given  1 "  And  each  party  was  to 
be  at  liberty,  on  the  trial,  to  give  in  evidence  tiie  depositions  of  such  witnesses 
taken  in  the  cause,  as  by  reason  of  death  or  any  other  lawful  cause,  to  be  made 
appear  by  affidavit,  could  not  be  present  at  the  said  trial;  and  the  Judge  was  to 
certify  the  verdict,  and  then  the  C!ourt  would  make  such  further  order  as  should 
be  fit;  and  his  Lordship  was  pleased  to  declare,  that  if  either  party  thought  fit 
to  move  to  have  another  county  appointed  for  the  [408]  trial,  on  application,  such 
order  should  be  made  as  would  be  fit. 

Accordingly,  the  respondents  applied  to  the  Court  by  petition,  praying,  that 
the  said  issue  might  be  tried  by  a  jury  of  any  indifferent  neighbouring  county; 
whereupon,  and  inasmuch  as  the  appellants  did  not  oppose  the  changing  of  iJie 
county,  it  was  ordered,  that  the  said  issue  should  be  tried  by  a  jury  of  the  county 
of  Kildare,  being  the  next  adjoining  indifferent  county. 

From  all  these  orders,  the  present  appeal  was  brought;  and  on  behalf  of  the 

appellants  it  was  said  (J.  Willee,  D.  Ryder)  to  appear,  by  the  respondents  own 

shewing,  that  there  were  not  proper  parties  before  the  C!ourt,  they  having  suggested, 

by  their  bill,  that  the  respondent  French,  and  those  deriving  under  him,  were  in 

possession  of  the  premises ;  and  those  who  derived  under  French,  not  being  parties, 

the  bin  ou^t  to  have  been  dismissed ;  since  it  thereby  appeared,  that  others,  not 

parties,  were  equally  entitled  to  have  an  injunction  to  be  quieted  in  the  possession 

of  tiie  premises:   besides,  bills  of  this  kind  must  allege  and  prove  the  sole  and 

actual  poeseesion  to  be  in  the  plaintiffs  who  prefer  them,  and  that  no  ownership 

or  possession  is  in  any  body  else.     That  the  practice  of  the  Court  of  Chancery  in 

Ireland,  in  granting  injunctions  on  these  sort  of  bills,  is  founded  merely  on  tlie 

equity  of  the  statute  of  Henry  VI.  respecting  forcible  entries ;  and  as  the  appeUants, 

ij  their  answer,  had  denied  all  force,  and  none  had  been  proved  in  the  cause,  the 

present  case  was  not  within  the  reason  of  that  practice.     That  the  respondents  who 

sougjit  to  be  quieted  on  account  of  three  years  possession,  should  at  least  have  proved 

that  they  had  the  sole,  quiet,  and  peaceable  possession  of  the  whole  ttrand  and 

premises  in  question,  for  three  years  immediately  before  the  disturbance  complained 

of,  by  a  title  existing  and  undetermined ;  but  in  all  this  tb|ey  had  entirdy  failed. 

That  the  respondents  sought  to  be  quieted  in  the  whole  gtrtmd,  under  one  single 

denomination  of  Crablough,  containing  in  the  whole  195  acres,  whereas  it  was  fully 

proved  in  tiie  cause,  that  the  land  within  the  boundaries  described  by  the  bill,  and 

therein  called  CraUough,  consisted  of  grounds  of  several  different  denominations; 

and  that  the  appellant  Vernon,  and  those  from  whom  he  derived,  had  been  in  the 

sole,  quiet,  and  peaceable  possession  of  much  Uie  greatest  part  thereof,  and  tlierefore 

the  re^>ondents  could  not  be  quieted  according  to  the  prayer  of  their  bill,  because 

that  would  be  to  turn  the  appellant  out  of  possession.     And  as  to  the  residue  of 

the  land,  viz.  what  was  properly  called  Crablough,  being  about  six  acres,  though  it 

appeared  that  the  respondent  French  and  his  partners  did  lay  down  and  take  oysters 

tliM^from,  it  also  appeared  that  the  appellant  Vernon,  and  tiie  tenants  and  servants 

of  Mary  Vernon  did  the  same;  and  that  they  solely  received  anchorage,  wreck, 

and  salvage,  which  was  the  highest  evidence  both  of  title  and  possession ;  and  that 

they  also  received  payments  for  every  boat  landing  fish  on  the  soil,  and  took 
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cooklee,  muscles,  and  oyvters  off  Crablough,  and  disposed  of  the  same  under  Mary 
Vernon's  title ;  so  that  the  respondents  had  failed  [404]  in  any  proof  of  a  sole,  quiet, 
and  uninterrupted  possession  in  any  part  of  the  lands  in  question.  That  it  thus 
appearing,  that  on  this  small  part  of  the  premises  the  appellant  Vernon  and  the 
respondent  had.  a  mixed  poeseesion,  no  presumption  in  law  would  arise  from  such 
a  possession,  to  whom  the  same  bdonged ;  and  where  two  persons  are  in  possession, 
the  law  determines  the  possession  in  him  to  whom  the  real  right  belongs,  and  there- 
fore ih&  appellant  should  have  been  permitted  to  have  read  the  deeds  and  instou- 
mente  proved  in  the  cause  relating  to  the  title,  more  eepeciaUj  as  the  reepmidents 
themselves  had  interrogated  and  examined  thereto.  That  the  respondents  having, 
by  their  bill,  charged  a  special  title  of  a  seisin  in  fee  and  possession,  time  out  of 
mind,  in  them  of  the  premises  in  question,  and  described  them  as  lying  within 
the  liberties  of  the  county  of  the  city  of  Dublin ;  and  the  appellants  having,  by  their 
answer,  denied  any  such  title,  and  insisted  that  the  premises  lay  in  the  county  of 
Dublin  at  large,  the  title  of  both  parties  was  thereby  put  in  issue;  and  therefore 
the  appellant  Vernon  ought  to  have  been  permitted  to  read  the  evidence  of  his  own 
title,  especially  as  the  respondents  were  permitted  to  read  the  lease  granted  to 
French,  as  evidence  of  their  title.  That  no  issue  should  have  been  directed  in  this 
case,  it  appearing  dearly  in  proof,  that  the  respondents  were  not  in  the  quiet  and 
peaceaUe  possession  of  the  premises,  but  in  a  mixed  or  disputed  possession,  which 
could  only  be  determined  by  a  trial  of  the  right;  and  therefore  a  Court  of  Equity 
ought  not  to  interpose  by  a  biU  of  this  kind,  but  leave  the  parties  at  liberty  to 
dispute  the  right  at  law.  Besides,  it  was  conceived  to  be  highly  unreasonable  to 
direct  an  issue  to  be  tried  only  as  to  the  possession  for  three  years,  which  could  not 
in  the  least  tend  to  determine  the  right  between  the  parties;  but  the  respondents 
ought  to  have  been  left  to  their  remedy  in  the  ordinary  course  of  law,  either  by  an 
ejectment,  or  by  an  action  grounded  on  the  statute  of  forcible  entries.  That  the 
appellants'  fourth  and  fif<^  exceptions  were  merely  on  account  of  the  Master's  not 
having  stated  the  evidence  according  to  the  depositions  of  the  witnesses ;  on  reading 
whereof  it  would  plainly  appear,  that  both  these  exceptions  ought  to  have  heeia 
allowed,  as  they  went  to  very  material  points  of  the  case ;  the  fourl£  exception  being 
to  shew,  that  the  lands  in  question  lay  in  a  different  countiy  from  that  charged  by 
the  bill,  and  that  the  appellant  Vernon  had  actual  possession  thereof  in  the  instance 
of  laying  down  the  salt  pipes.  That  the  third  exception  of  the  respondents  ought 
to  have  bem  over-ruled,  because  they  cross-examined  the  two  witnesses,  whose 
depositions,  they  insisted  by  this  exception,  ought  not  to  have  been  read;  but, 
besides  that,  the  additional  interrogatories  were  touching  different  matters  from 
those  contained  in  the  original  interrogatories,  and  the  appellants  had  obtained 
an  order  for  exhibiting  them.  And  the  respondents'  fourUi  exception  ought  like- 
wise to  have  been  over-ruled,  it  being  the  constant  practice  of  all  Courts  of  Equity, 
to  read  the  depositions  of  such  defendants  as  appear  disinterested  in  the  matters 
in  question,  pro-[405}-vided  an  order  is  first  obtained  for  their  examination ;  and 
the  reason  and  justice  of  the  case  requires  it  should  be  so,  as  otherwise,  a  plaintiff 
might  deprive  a  defendant  of  all  his  material  witnesses,  by  making  them  parties 
to  his  bill;  which  was  plainly  the  view  of  the  respondents  in  the  present  case,  by 
making  the  tenants  parties,  who  were  able  to  prove  the  appellant  Vernon's  poesee- 
sion, and  had  no  interest  in  the  dispute.  It  was  therefore  prayed,  that  the  several 
orders  appealed  from  might  be  reversed;  that  the  respondents'  bill  might  be  dis- 
missed with  costs;  and  that  the  recognizance  entered  into  by  the  appellant  Vernon 
and  his  sureties,  pursuant  to  the  order  of  the  28th  of  November  1729,  might  be 
vacated. 

On  the  other  side  it  was  insisted  (T.  Lutwyche,  N.  Fazakerley),  tliat  the  order 
of  the  28tfa  of  November  1729,  was  made  upon  the  appellant  Vernon's  own  applica- 
tion, and,  with  his  consent,  given  in  open  Court ;  that  he  submitted  to  it,  and 
enjoyed  the  full  benefit  of  it,  by  carrying  off  all  his  oysters  within  the  time  thereby 
limited ;  and  that  there  was  no  colour  for  saying,  that  the  possession  was  in  any 
sort  altered  or  transferred  by  this  order;  for  the  injunction  contended  for  in  tliis 
case,  wa«  not  for  restoring  or  transferring  possession,  but  barely  for  quieting  the 
respondents  in  such  possession  as  they  had  at  the  time  of  filing  their  bill,  or  for 
three  years  before  any  disturbance  given,  until  the  possession  should  be  evicted 
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by  due  course  of  law.     That  it  is  the  constant  and  known  practice  of  liie  (Courts 
of  Equity  in  Ireland,  on  bills  of  this  nature,  not  to  meddle  with  the  title,  that 
being  properly  cognizable  at  common  law;  but  merely  to  examine  whether  the 
plaintiffs  have  been  in  quiet  poBsession  for  three  years  before  the  disturbance  given, 
and  to  inquire  into  the  nature  and  circumstances  of  such  disturbance,  and  who  the 
disturbers  are;  and  therefore,  in  the  present  case,  the  patents,  charters,  and  other 
exhibits,  relating  to  the  title  set  up  by  the  appellant  Vernon,  were  wholly  foreign  to 
the  matter  properly  under  the  consideration  of  the  Court.     Besides,  he  did  not  set 
up  or  prove  any  title  in  himself,  for  by  his  answer  to  the  personal  interrogatories 
he  owned,  that  he  and  the  other  appellants  gave  the  disturbances  before  mentioned^ 
in  order  to  assert  Mrs.  Mary  Vernon's  title,  but  he  had  not  attempted  to  shew  any 
authority  from  her  for  so  doing;  and  she  not  being  an  actual  disturber,  the  re- 
spondents could  not  regularly  have  made  her  a  party  to  their  bill;  nor  did  they 
examine  to  their  title,  it  being  improper  to  do  so  on  bills  of  this  nature.     Ttat 
it  appeared  fully  in  proof  in  tiie  cause,  that  the  respondent  French,  and  those 
deriving  under  him,  had,  for  above  nine  years  before  the  filing  of  the  bill,  been   in 
tlie  quiet  and  peaceable  possession  of  the  strand  called  CraUough,  save  tlie  dis- 
turbance given  by  the  appdllants ;  and  had  during  tliat  time  enjoyed  the  sole  liberty 
of  laying  down  and  feeding  oysters  thereon,  by  virtue  of  the  grant  or  lease  made 
by  the  corporation :  and  it  appeared  on  the  face  of  the  grant,  that  the  respondent 
Rrench  was  the  only  person  interested  in  the  liberty,  profit,  and  privilege  thereby 
granted ;  and  therefore  the  Court  ought  to  have  decreed,  that  the  respondents 
diould  be  [406]  quieted  in  their  said  possession,  till  evicted  by  due  course  of  law. 
So  that,  upon  the  whole  matter,  the  issue  directed  to  be  tried  was  more  in  favour 
of  the  appellants  than  of  the  respondents.      Tliat  the  respondents'  bill  and  injunction 
was  not  solely  for  the  possession  of  the  soil  of  the  strand  called  Crablough,  but  also 
for  the  quiet  exercise  of  certain  liberties  and  privil^es  thereon,  without  which  no 
profit  could  be  made  of  the  soil;  and  if  it  appeared  that  tlie  appellants  disturbed 
the  respondents  in  tJie  free  enjoyment  of  that  liberty,  on  any  part  of  the  strand 
comprised  in  tbe  grant  or  lease,  the  appellants  were  to  be  deemed  in  contempt 
for  BO  much,  and  the  respondents  were  entitled  to  an   injunction  to  quiet  them  in 
the  possession  of  that  part ;  and,  by  the  trial  of  tjie  issue  directed,  it  would  appear 
what  part  of  the  strand  called  Crablough  the  respondents  were  in  the  quiet  possee- 
non  of  for  three  years  before  the  filing  of  tlie  bill.     That  the  appellants  Michael 
St  Lawrence  and  Hester  Bath,  having  been  properly  made  defendants  to  the  suit, 
there  was  no  colour  for  reading  or  reporting  their  depositions,  which  was  the  matter 
of  the  respondents'  fourth  exception.     There  was  as  little  colour  for  reading  the  de- 
positions of  Edwards  and  Gallagher,  to  the  appellants'  additional  interrogatories, 
which  was  t:he  matter  of  the  respondents'  third  exception  ;  for  these  witnesses  having 
been  first  examined  to  the  appellants'  original  interrogatories,  they  could  not  after- 
wards regularly  be  examined  to  the  additional  interrogatories,  without  a  special 
order,  grounded  on  an  affidavit,  that  at  thp  time  of  examining  those  witnesses  to 
the  original  interrogatories,  the  appellants  did  not  know  they  were  proper  wit- 
nesses U>  be  examined  to  the  original  interrogatories ;  but  no  such  order  or  affidavit 
was  made.     It  was  therefore  hoped,  that  the  orders,  so  far  as  they  were  complained 
of  by  the  app^lants,  would  be  affirmed ;  and  the  appeal  dismissed  with  costs. 

But,  after  hearing  counsel  on  this  appeal,  it  was  ordbrbd  and  AnjunosD,  that  the 
orders  complained  of  should  be  reversed;  and  that  the  respondents'  biU  should  be 
dismissed,  and  the  injunction  dissolved ;  and  that  the  recognizance  before  men- 
tioned should  be  vacated.     (Jour.  vol.  24.  p.  338.) 
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[407]     Case  8. — Gregoee  Cojahacl  and  another, — AppeUarits  ;  Habey 
Veeelst, — EeapoTidmt  [21st  June  1774]. 

[Mews'  Dig.  vi.  978.     As  to  examination  of  witnesses  abroad,  see  R.S.C.  1883,  Ord. 
37,  rr.  5  et  seg.     Annual  Practice,  1901,  504  et  seq.] 

[Under  what  circumstances  a  commission  to  eisamine  witnesses  abroad,  and  aa 
injunction  to  restrain  proceedings  at  law  in  the  mean  time,  ought  not  to 
be  granted.] 

**  Orubrs  of  the  Court  of  Exchequer  bkvkrsbd.      See  the  succeeding  Ca, 
9,  and  the  note  at  the  end  thereof.** 

The  appelant  Gregore  Cojamaul,  an  Armenian,  and  a  native  of  lBp.ahan  iu 
Persia,  resided  for  many  years  in  ludostan,  particularly  in  the  province  of  Oud, 
witbjin  that  part  of  the  dominions  of  Sujah  ul  Dowlah  governed  by  the  Rajah 
Bulwautsing,  and  was  extensively  engaged  in  trade,  both  uppn  his  own  account 
and  by  commission.  While  he  was  so  resident  in  Oud,  and  countenanced  by  the 
Kajah,  as  many  others  of  his  nation  were,  a  party  of  armed  seapojB  in  the  Rajah't 
service,  commanded  by  one  of  his  officers,  seized  liiim  on  the  14th  of  March  1768, 
at  Barah  in  the  province  abovementioned,  and  confined  him  in  a  fort;  which  he 
believed  to  have  been  done  by  authority  from  the  respondent,  as  an  order  was  shewn 
to  him  at  the  time  of  his  seizure  and  imprisonment,  to  the  following  purport.  It 
i»  the  order  of  the  Governor  of  Calcutta  to  teize  and  imprison  Cogee  Gregore, 
meaning  the  appellant,  without  specifying  any  crime,  or  other  cause  of  his  abrupt 
imprisonment.  Having  been  kept  close  prisoner  for  several  days,  he  was  carried 
to  Chowsat,  where  he  received  letters  of  approbation  and  condolence  from  the  Rajah 
and  his  minister,  and  from  thence  was  conducted  under  a  strong  guard  of  armed 
soldiers  to  Patna,  and  delivered  to  Shitabroy,  tlie  then  collector  of  the  Company's 
revenues,  and  guarded,  during  his  confinement  tliere,  by  a  body  of  the  troope 
eaitertained  by  the  Company  in  the  territories  assumed  by  them  under  the  n.ame 
of  Dewannee.  Under  the  same  circumstances  of  confinement  and  ignjominy,  he 
was  carried  to  Muxadavad,  and  there  guarded  and  confined  by  troops  under  the 
command  of  Major  Fischer,  until  the  23d  of  May  1768;  at  which  time,  having 
travelled  600  miles,  and  sustained  the  most  cruel  and  ignominious  treatment,  he 
was  set  at  liberty,  without  having  been  accused  or  convicted  of  any  crime,  or  even 
informed  of  tlie  cause  of  such  severities.  By  this  sudden  seizure,  he  was  stripped 
of  the  whole  or  greatest  part  of  his  property,  not  having  had  time  allowed  to 
f urnisli  himself  with  common  necessaries ;  and  during  the  time  of  his  confinement, 
he  was  afflicted  with  dangerous  diseases. 

The  appellant  Cojamaul  was  at  this  time  deeply  interested  in  trade,  concerned 
in  extensive,  contracts,  had  very  great  debts  outstanding,  and  had  exceedingly 
beneficial  licences  of  trade  in  the  articles  of  saltprtre  and  opium,  each  of  these 
advantages  worth  [408]  several  thousand  pounds.  All  tiuxo  wen*e  lost  to  him  by 
the  respondent's  conduct;  most  of  his  papers  and  books  necessarily  destroyed  w 
lost,  by  his  sudden  seizure ;  and  his  misfortunes  rendered  irreparable  by  an  edict 
published  at  Calcutta,  threatening  with  imprisonment,  corporal  punishment,  and 
confiscation,  the  appellant,  or  any  in  his  behalf,  who  should  go  into  the  country 
to  take  care  of  his  effects ;  and  also  prohibiting  all  Armenians  from  going  to  the 
territories  of  the  princes  abovementioned. 

By  this  treatment,  and  the  eapences  of  seeking  redress,  the  appellant  was  a 
loser  of  £15,000  and  upwards;  for  recovery  of  which,  he,  in  July  1770,  caused  an 
action  of  assault  and  imprisonment  to  be  brought  in  (lie  Court  of  Common  Fleas, 
against  the  respondent  and  one  Richard  Smith,  and  declared  therein,  laying  his 
damages  at  £20,000. 

To  this  declaration  the  respondent  pleaded  not  guilty  generally,  and  delivered 
his  plea  on  the  26th  of  August  1771 ;  in  Michadmas  1772,  issue  was  joined  between 
the  parties ;  and  notice  of  trial  was  given  to  the  respondent's  attorney  on  the  28th 
of  May  1773,  for  the  Sittings  after  the  then  next  Trinity  Term,  at  Guildhall. 
London. 
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But  after  every  necessary  step  preparatory  to  the  trial  was  thus  completed, 
the  respondent  filed  his  bill  in  tiie  Court  of  Exchequer,  praying,  amongst  other 
things,  that  a  commission  might  issue  for  the  examination  of  his  -witnesses  in  the 
East  Indies;  and,  in  the  mean  time,  that  the  appellant  might  be  restrained  from 
proceeding  at  law,  until  such  time  as  the  commission  might  be  executed  aad  re- 
tamed.    For  this  purpose  Ihe  bill  charged,  that  by  an  act  of  parliament  of  the  9th 
and  10th  of  William  III.  intitled,  "  An  act  for  raising  a  sum  not  exceeding  two 
millions,  upon  a  fund  for  payment  of  annuities  after  the  rate  of  8  per  cent,  per 
annum,  and  for  settling  the  trade  to  the  East  Indies,"  his  Majesty  was  authorized 
and  empowered,  by  letters  patent  under  the  great  seed  of  England,  to  incorporate 
all  Biich  persons,  and  corporations,  who  should  subscribe  towards  raising  the  money 
directed  to  be  raised  in  and  by  the  said  act,  and  who  shotild  desire  the  same,  by 
such  proper  names  as  his  Majeety  should  think  fit,  to  be  one  company,  with  power 
to  manage  and  carry  on  their  trade  to  the  East  Indies,  and  other  the  limits  in  the 
act  mentioned,  by  a  joint  stock,  and  to  have  perpetual  succession,  and  a  common 
seal,  with  all  powers  to  grant  and  take,  sue  and  be  sued,  and  to  choose  their  own 
managers,  directors,  and  officers  from  time  to  time;  and  such  other  provisions 
and  clauses  as  should  be  necessary  or  requisite  for  the  carrying  on  of  such  trade, 
as   ihould    be    reasonable    for    his    Majesty    to    grant:     and    that    it    should 
be    lawful    for    his    Majesty,    by    his    charter    of    incorporatijon,    to    empower 
Buch  Company  and  their  successors  to  make  reasonable  laws,  constitutions,  orders, 
and  ordinances,  from  time  to  time,  for  the  good  govemment  of  tJxe  said  trade  to 
the  East  Indies  and  other  parts  in  tlie  act  mentioned,  and  of  the  traders,  agents, 
officers,  and  others  concerned  in  the  same,  and  to  inflict  reasonable  penalties  and 
punishments,  mulcts,  [408]  fines,  and  amerciaments,  for  any  breach  thereof,  and 
to  levy  such  mulcts,  etc.  to  the  use  of  the  Company.     And  it  was  further  enacted, 
that  such  persons  and  corporations  as  should,  in  pursuance  of  that  act,  have  a  right 
or  power  to  trade  to  the  East  Indies,  etc.  from  and  after  the  29th  of  September  1689, 
should  use  and  enjoy  the  whole  and  sloie  trade  and  traffic,  and  the  only  liberty, 
use,  and  privilege  of  trading  to  and  from  the  East  Indies,  in  the  countries  and 
ports  of  Asia  and  Africa,  and  to  and  from  all  the  islands,  ports,  havens,  cities, 
towns,  and  places  of  Asia,  Africa,  and  America,  and  any  of  them,  beyond  the  Cape 
of  Bona  Esperanza,  to  the  Streights  of  Magellan,  and  that  the  said  East  Indies, 
etc.  should  n<^  afteo*  the  29th  of  September  1689,  be  visited,  etc  by  any  other  of 
his  Majesty's  subjects,  during  such  time  as  the  benefit  of  trade  thereby  given 
ihould  continue. 

The  bill  then  stated,  that  King  William  III.  by  letters  patent,  dated  the  oth 
of  September  1689,  under  the  powers  contained  in  the  abovementioned  act  of 
Parliament,  constituted  the  subscribers  and  othws  tlierein  named,  one  body  politic 
and  corporate,  by  the  name  of  Th-e  Engligh  Company  tradmg  to  the  Eatt  /ndien, 
with  the  usual  privileges  of  a  corporate  body.  That  these  letters  patent  enaUed 
them  to  choose  twenty-four  directors,  and  enabled  the  members  to  meet  for  tlte 
purpose  of  making  bye-laws  and  ordinances,  and  also  granted  to  the  Company  tlie 
whole  and  entire  liberty  of  trading  and  trafficking  to  and  from  the  East  Indies 
and  places  in  the  act  mentioned,  and  the  rule  and  government  of  all  such  ports, 
factories,  and  plantations,  as  should  be  at  any  time  thereafter  settled  by  or  under 
the  English  Company  in  the  East  Indies,  or  other  parts  abovementioned ;  and  that 
they  should  name  and  appoint  governors  and  officers  for  their  factories  and 
plantations,  and  remove  and  displace  them  at  their  will  and  pleasure;  and  that 
such  governors  and  officers  might  raise  such  military  forces  as  should  be  necessary 
lor  the  defence  of  theUr  forts  and  plantations.  Tliat  the  want  of  sufficient  powers 
in  the  Company  gave  occasion  to  an  act  of  I7th  George  II.  which  enacted,  that 
notwithstanding  the  redemption  of  the  annuities  or  yearly  funds  therein  men- 
tioned, the  united  Company  of  Merchants  trading  to  the  East  Indies,  should  con- 
tinue to  have,  use,  and  enjoy  the  whole  exclusive  traffic,  and  the  only  privilege 
of  trading  into  and  from  the  East  Indies,  and  other  places  mentioned  in  the  act 
of  9th  and  10th  William  III. ;  and  the  said  letters  patent  confirmed  to  them  all 
other  privil^es  and  powers  therein  mentioned;  declaring,  that  the  same  should 
continue  to  be  held  and  enjoyed,  and  be  practised  and  put  in  execution  by  tl»e 
Company  and  their  successors,  for  the  better  and  more  effectual  securing  to  them 
and  their  successors,  the  whole,  sole,  and  exclusive  trade  to  tlie  East  Indies    and 
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parts  aforesaid,  and  for  prerenting  all  other  his  MajeetT's  subjects  from  trading 
thither,  and  for  securing  their  possessions  and  governing  their  affairs,  as  fvUjr 
and  effectually  as  if  the  same  privileges,  powers,  remedies,  etc.  were  serenll; 
repeated  and  re^nacted  in  the  body  of  that  act. 

[410]  The  bill  then  charged,  that  the  East  India  Company,  under  the  poven 
thus  veiled  in  them,  on  the  Slst  of  May  1764,  constituted  Lord  Clive  Governor 
of  their  affairs  in  the  Bay  of  Bengal,  and  Governor  and  Commander  in  Chief  of 
Fort  William  and  its  dependencies,  to  execute  all  powers  and  authorities  thereuntil 
belonging,  subject  to  orders  from  the  Court  of  Directors;  and  also  conBtituted 
William    Brightwell    Sumner    to    be   second   of   their   couuoil   of   Fort   Williun. 
Brigadier-General  Camac,  William  Ellis,  Charles  Stafford  Pleydell,  William  Billen, 
John  Cartier,   Warren   Hastings,   John   Johnstone,   Francis  Sykes,  William  Htj, 
Randolph  Marriot,  etc.  the  other  members  of  their  council ;  appointing  diem  to 
govern  the  Company's  affairs  according  to  the  powers  of  the  Company,  and  under 
such  instructions  as  they  should  from  time  to  time  receive.     That  the  criticil 
situation  of  the  Company's  affairs  in  1764  making  it  necessary  to  appoint  a  aelect 
committee,  the  Court  of  Directors,  by  their  general  letter,  dated  the  1st  of  Juiw 
1764,  appointed  the  said  committee,  consisting  of  Lord  Clive,  Mr.  Sumner,  Geami 
Camac,  the  respondent,  and  Francis  Sykes,  to  whom  they  gave  the  sole  power  of 
final  determination,  with  liberty  to  consult  the  council  at  large.     And  by  leitcr 
dated  the  17th  of  May  1766,  the  Court  of  Directors  continued  the  select  conunittee^ 
with  power  to  fill  up  the  occasional  vacancies  from  among  the  council,  to  comd 
abuses,  to  suspend  offenders  in  their  service;  and  directed  that  all  other  porsoiu 
not  under  covenants,  who  should  offend,  might  be  sent  home.     And  by  orden^ 
dated  the  24th  of  December  1765,  the  Court  of  Directors  wrote  to  the  folloviii{ 
effect :  "  We  think  it  necessary  to  establish,  that  all  trade  to  be  carried  on  withii 
the  provinces  where  factories  are  established,  shall  be  carried  on.  by  our  servudi 
at  such  factories  and  their  agents  only,  who  shall  transact  the  business  of  oitf 
other  servants,  on  receiving  the  established  commission ;  and  on  any  refusd  M 
accept  such  commission,  or  .any  tendency  to  monopolize,  the  servants  of  Calcutta 
and  other  parts  are  at  liberty  to  send  their  own  black  gomastahs,  who  are  nererthi 
lees  to  be  accountable  for  their  conduct  to  the  Company^s  servants  witiiin  wh« 
jurisdiction  they  reside;  all  jurisdictions,  not  compr^ended  within  the  jurisdicti( 
of  such  subordinate,  shall  be  considered  as  within  the  jurisdiction  of  the  board 
Calcutta."     That  in  consequence  of  these  instructions  from  the  Court  of  Director 
the  Governor  and  Council  from  time  to  time  issued  orders  for  recalling  all  Englial 
Portuguese,  and  Armenian   agents,   and  European  stragglers;   and   particular 
by  an  order  dated  the  20th  of  May  1766,  public  advertisements  were  made  for  t' 
return  of  the  abovementioned  gomastahs  or  agents  employed  in  different  partK 
the  country,  to  the  presidency  by  the  1st  of  August  then  next,  requiring  their 
stituents  to  give  them  notice  of  these  orders.     That  several  of  such  gomastahs  t 
remained  and  traded  in  the  country,  in  breach  of  these  advertisements  and  ordi 
Tliat  in  January  1767,  the  respondent  succeeded  to  the  government,  and  was  o 
firmed  in  it  by  a  letter  [411]  from  the  directors ;  and  that  Richard  Smith  becsi 
third  in  the  council  and  select  committee,  and  commander  in  chief  of  the  ai 
That  he  acted  in  conformity  to  the  acts  of  parliament,  charters,  and  orders  abo 
recited,  but  that  the  appellant  brought  the  action  abovementioned  against  hi 
without  any  just  cause  or  foundation  ;  stating  in  his  declaration  tiie  facts  mention 
in  the  beginning  of  this  case,  whereas  the  respondent  charged  the  contrary  to 
true;  and  that  in  November  1766,  and  down  to  March  1768,  as  wdl  as  before  ti 
period,  the  appellant  was  employed  as  agent  for  one  William  Bolts  of  Calcul 
who  had  quitted  Hxe  service  prior  to  November  1766,  and  had  no  longer  any  ri| 
to  trade  within  the  limits  described  in  the  charter,  for  himself,  or  to  or  for  oti 
servants  of  the  Company,  within  the  territories  of  the  Rajah  Bulwantsing, 
Nabob  Sujah  Dowlah;  that  he  never  was  possessed  of  large  property  in  the  E 
Indies  or  elsewhere,  or  if  he  was,  that  he  had  recovered  the  same.     The  respond 
maintained,  that  if  the  appellant  was  seised  and  confined  as  above  mentioned, 
was  by  the  authority  of  the  Rajah  or  Nabob,  and  that  he  acted  no  otherwise  ther 
than  as  a  servant  of  the  Company,  who  were  at  amity  with  the  Nabob  or  Raji 
and  under  Uie  authority  of  the  acts,  charters,  and  orders  abovementioned,  and 
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through  any  malice:  that  the  truth  of  these  peveral  charges  would  appear,  and 
could  be  proved,  by  the  testimony  of  sereral  persons  living  in  the  East  Indies,  and 
by  several  authentic  records,  documents,  orders,  letters,  and  papers,  also  in  th« 
East  Indies ;  and  that  he  could  not  make  a  full  and  complete  defence  on  the  trial 
of  the  action,  without  having  the  benefit  of  such  evidence  and  testimony,  or  a 
diaoovery  and  admission  of  the  facts  abovementioned.  And  the  bill  further  charged, 
that  &»  action  was  brought  at  the  ezpence  of  William  Bolts,  and  upon  his  instruc- 
tioo  and  warrant  given  to  the  attorney ;  and  then  the  bill  stated  the  names  of  the 
(ereial  witnesses  material  to  the  respondent's  defence,  and  for  whose  examination 
he  prayed  a  commission. 

To  this  bill  the  appellant  Cojamaul  put  in  his  answer,  in  which  he  denied  that 
the  action  was  brought  or  prosecuted  at  the  risk  or  expence  of  William  Bolts,  or 
that  he  had  undertaken  to  pay  the  costs,  but  that  th^  would  be  paid  by  himself. 
He  admitted,  that  before  1766,  and  till  March  1768,  he  was  employed  in  com- 
mitsiona  from  William  Bolts  within  the  territories  of  tiie  Rajah  and  Nabob ;  and 
that  previous  to  1766,  Bolts  had  been  in  the  Company's  service,  and  had  then 
quitted  it ;  but  did  not  know  whether  he  had  any  right  to  trade  within  the  limits  of 
the  Company's  charter;  but  understood  that  Bolts  had  bu<^  right,  knowing  that 
the  RajaL  had  granted  his  licences  for  that  purpose.  The  appellant  insisted,  that 
whether  Bolts  had  such  right  or  not,  he  had  a  right  to  act  as  agent  for  him  there 
by  commission,  as  well  as  any  other  Indian  merchant,  conforming  to  the  laws  of 
the  country  where  such  trade  is  carried  on.  He  denied  any  knowledge  of  the 
Btortion  of  English  agents  in  the  countries  of  the  provinces  abovementioned, 
[412]  or  whether  such  resolutions  or  orders  as  charged  in  the  bill  were  made,  being 
ID  entire  stranger  thereto,  or  that  he  was  agent  for  any  Englishman  in  the 
iominion  of  the  Nabob  or  Rajah,  except  for  one  Francis  Hare  in  the  council  of 
Pstna.  He  also  denied  that  he  was  seized  or  confined  by  order  of  the  Rajah, 
ii'abob,  or  any  other  country  power  within  their  jurisdiction,  for  such  reason  as 
n  the  bill  mentioned;  for  that  he  was  at  that  time  actually  employed  by  the  Rajah 
n  making  saltpetre  for  him.  He  denied  that  he  had  any  notice  or  admonition, 
scept  that  about  three  days  before  his  imprisonment  he  was  informed  by  Francis 
lare  abovementioned,  that  he  had  received  a  letter  from  Governor  Verelst,  under 
lain  of  being  dismissed  from  the  Company's  service,  to  cause  him  to  be  seized  and 
mprisoned,  and  sent  prisoner  down  to  Muzadavad,  in  direct  violation  of  the 
noTu  laws  and  usage  of  those  territories.  He  admitted,  that  the  respondent  was 
I  lervant  of  the  Company,  then  at  amity  with  the  Nabob  and  Rajah ;  but  denied 
hat  what  was  done  to  him  was  done  in  tiiat  capacity,  or  under  the  sanction  of  the 
cts,  charters,  and  orders  stated  in  the  bill,  but  from  self-interest,  and  malice  to 
Filliam  Bolts ;  and  denied  that  the  charges  in  the  bill  could  be  proved  from  the 
sstimony  of  seiveral  or  any  persons  in  the  East  Indies,  or  by  any  authentic  records, 
locuments,  or  papers,  or  that  there  were  several  or  any  material  witnesses  in  the 
Sast  Indies,  who  could  prove  the  truth  of  most  or  any  of  the  matters  of  faict  stated 
n  the  bill,  or  that  the  respondent  might  not  make  a  complete  defence  without  the 
enefit  of  such  evidence. 

The  appellant  Jc^annes  Padre  Rafael  likewise  brought  an  action  at  law  against 
te  respondent  for  assault  and  imprisonment,  grounded  on  the  same  circumstances ; 
ad  the  respondent  filed  a  similar  bill  in  the  Court  of  Exchequer  against  him, 

>  which  he  put  in  an  answer. 

On  the  9th  of  July  1773,  the  respondent  moved  the  Court  of  Exchequer  in  each 
t  the  suits  brought  by  him  against  the  appellants  respectively,  praying  that 
ijunctions  might  forthwith  issue  under  the  seal  of  the  Court  in  each  of  the  causes. 

►  rtay  the  proceedings  in  the  actions  until  the  hearing  of  the  causes,  upon  the 
lerits  confessed  by  the  appellants  in  their  answers.  Whereupon,  after  hearing 
yunad  on  both  sides,  and  reading  the  respective  appellants'  answers,  it  was 
tdered  by  the  Court,  that  injunctions  should  forthwith  issue  as  prayed.  And, 
D  the  13th  of  the  same  month,  the  respondent  obtained  an  order  for  a  commission 
*  examine  his  witnesses  in  the  East  Indies. 

From  both  these  orders  the  present  appeal  was  brought ;  and  on  bdialf  of  the 
pp^ants  it  was  said  (LI.  Eenyon,  A.  Macdonald),  that  they  had  for  many  years 
(ercised  the  profession  of  merchants  in  those  parts  of  Hindostan  where  Armenians 
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are  principally  encouraged ;  were  settled  in  the  province  of  Oud,  a  territory  indepen- 
dent of  the  East  India  Company;  and  were  engaged  in  extensive  and  lucrative 
undertakings  on  their  own  account.     That  the  appellant  Cojamaul  was  employed 
in  tlie  manufacture  of  saltpetre  for  the  Rajah  of  Bul-[4133-want»ing,  in  whose 
seigniory  he  resided ;  that  the  appellant  Rafael  was  engaged  in  the  service  of  the 
Nabob  Sujah  ul  Dowlsh,  in  whose  territory  he  resided ;  and  that  both  of  them  were 
very  deeply  concerned  in  executing  commissions  for  Indian  merchants,  and  also 
for  Mr.  Hare,  a  servant  of  the  C!ompany  at  Patna,  and  for  William  Bolts,  whilst 
he  was  in  their  service,  and  after  he  had  quitted  it  unknown  to  them.     In  the 
midst  of  these  complicated  affairs,  they  were  ruined  in  their  business,  and  (what 
is  still  more  severely  felt  by  gentlemen  of  thenr  consideration  in  the  mercantile 
profession  in  that  part  of  the  world)  w«re  ruined  in  their  reputation,  by  the 
ignominious  and  cruel  treatment  which  they  had  received  by  order  of  the  respondent. 
That  no  .redress  could  be  had  for  such  outrages  in  India,  which  had  induced  them  to 
seek  it  in  this  country,  at  this  distance  from  their  native  soil,  and  under  all  the 
disadvantages  which  strangers  to  the  English  laws,  customs,  and  manners,  must  be 
subject  to.     This  redress  they  had  sought  in  different  ways  for  a  long  space  of  time, 
had  hitherto  been   disappointed    in    every  attempt,  and  must  be  few  ever  dis- 
appointed unless  they  should  succeed  in  their  present  application.     That  the  matters 
stated  -by  the  respondent  in  his  bill,  to  shew  the  necessity  of  injunctions,  and 
commissions  to  examine  witnesses  in  India,  were  evidently  calculated  for  delav. 
That  in  cases  circumstanced  as  the  present,  it  was  presumed,  that  the  clearest  and 
most  satisfactory  ground  sliould  be  set  forth,  before  the  appellants  were  prevented 
from   prosecuting  the  only   rranedy   which   their   injuries   would   admit   of.     For 
should  any  of  their  witnesses,  whom  the  respondent  had  suffered  them  to  bring 
from  India  and  keep  in  readiness,  die;  should  they  themselves  die;  or  should  any 
one  of  many  probable  events  happen,   before  the  execution   and   return  of  the 
commissions  from  that  very  distant  country,  they  might  be  for  ever  precluded  from 
obtaining  any  redress.     Every  accident  which  could  happen  must  turn  out  in  favour 
of  the  respondent,  and  against  the  interest  of  the  appellants ;  and  this  was  a  con- 
clusive reason  for  the  Court's  refusing  any  application   which  would  place  the 
parties  in  so  unequal  a  situation.     And  as  the  respondent  had  not  supported  the 
facts  asserted  in  his  bill  by  any  affidavit,  he  had  left  4>hem  entitled  to  no  greatMr 
degree  of  credit  than  bare  assertions,  which  in  the  present  instance  could  not  out- 
weigh the  pressing  exigencies  of  tlie  app^lante'  case.     That  among  the  witnesses 
named  by  the  respondent,  as  necessary  for  his  defence,  and  proper  to  be  examined 
under  the  commissions,   some  were   independent  sovereign    princes   in   India,   or 
out  of  the  reach  of  the  process  of  tlie  Court  of  Exchequer  ;  others  were  in  England 
at  the  time  of  filing  the  bills ;  and  if  the  rest  of  the  witnesses  therein  named  were 
essentially  necessary  towards  the  respondent's  defence  at  law,  it  must  have  occurred 
to  him  sooner  than  at  the  distance  of  three  ye&n  from  the  delivery  of  the  declara- 
tions, to  make  that  objection  to  the  appellants'  proceeding  in  their  actions.    If 
therefore  the  suggestion  of  the  necessity  of  these  witnesses,  so  late  in  the  day,  should 
be  held  a  sufficient  ground  for  suspending  [414}  the  proceedings  of  the  appellants : 
it  was  evident,  that  from  the  great  length  of  time  requisite  for  executing  the 
commissions,  the  many  obstacles,  whether  real  or  fictitious,  which  might  be  thrown 
in  tlie  way  of  it  in  India,  and  the  variety  of  accidents  which  might  happen  in  the 
mean  time ;  the  appellants  must  despair  of  obtaining  any  remedy  for  ^e  grievous 
injuries  which  they  had  sustained  in  their  fortune  and  reputation ;  and  with  the 
reasons  for  which  the  respondent,  tjiough  frequently  called  upon,  had  never  yet 
thought  proper  to  acquaint  them.     The  facts  which  tlie  appellants  had  stated  in 
their  declarations,  it  would  be  incumbent  on  them  to  prove  by  positive  testimony. 
To   these  declarations  the   respondent  had   pleaded   not   guilty,   generaUy.     The 
several  facts  charged  in  his  bills  not  being  alleged  gptcudly  by  way  of  plea,  must 
therefore  be  unnecessary  to  be  proved  at  Uie  trial ;  and  as  tiiey  all  amounted  to  uo 
more  than  this,  that  the  respondent  acted  under  mistaken  ideas  of  his  official 
authority,  and  not  through  malice  to  the  appellants;  the  only  effect  they  could 
have  would  be  in  mitigation  of  damages,  should  the  appellants  be  able  to  establish 
their  cases.     And  this  justification  the  respondent  could  never  have  a  better  oppor- 
tunity of  proving  than  the  present;  as  most  of  those  who  were  in  the  council  at 
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the  time  of  iiuB  transaction,  were  now  in  England ;  and  every  written  document, 
such  as  the  minutes  of  the  council,  etc.  were  now  in  the  India  House ;  from  whence 
every  circumstance  of  mitigation  might  be  collected  which  the  respondent's  case  could 
poegibly  require.  The  appellants  therefore  hoped  that  it  would  not  be  presumed, 
that  ihe  powers  of  the  Court  of  Law  were  insufficient  to  grant  all  proper  relief  to 
the  parties ;  and  that  the  injunctions  would  be  discharged,  as  the  facts  on  which  the 
motions  for  them  were  founded  were  not  supported  by  affidavit,  which  is  usually 
expected  in  cases  where  delay  would  be  of  much  less  fatal  consequence  than  the 
present 

On  behalf  of  the  respondent  it  was  contended  (J.  Skynner,  J.  Hett),  that  it  was 
not  consistent  witli  the  rules  of  justice  and  equity,  that  any  person  should  be  forced 
on  to  a  trial  at  law,  without  having  the  benefit  of  every  material  evidence  in  his 
favour;  and  as  there  is  no  method  at  law  of  procuring  the  testimony  of  persons  who 
reside  in  foreign  countries,  it  has  long  been  the  custom  and  frequent  practice -of 
Courts  of  Equity,  to  grant  commissions  for  the  examination  of  such  witnesses,  in 
order  that  their  depositions  may  be  used  as  evidence  upon  the  trial  at  law ;  and 
to  grant  an  injunction  to  stay  the  proceeding  to  trial  in  the  mean  time,  as  without 
this  latter  relief  the  former  would  be  of  no  use.     That  as  such  depositions  cannot  be 
used  at  law,  if  taken  before  the  cause  in  equity  is  at  issue,  it  is  often  necessary  to 
apply  for  the  injunction  upon  the  filing  of  the  bill,  before  the  time  for  answering 
is  out,  or  even  before  the  defendant  has  appeared,  and  which  is  granted  upon  an 
affidavit  of  the  plaintiff  in  equity,  that  he  has  material  witnesses  abroad;  or  upon 
the  coming  in  of  the  defendant's  answer,  and  before  issue  is  joined;  for  otherwise 
the  cause  might  be  tried  at  [416]  law,  before  the  Court  of  Equity  could  give  the 
relief  prayed  by  the  bill,  namely,  a  commission  for  the  examination  of  witnesses 
in  foreign  parts.     When  such  injunction  is  applic)|d  for  after  the  coming  in  of  the 
defendant's  answer,  it  is  granted  or  refused  upon  the  general  nature  of  the  case, 
and  the  probabilify  that  the  plaintiff  has  material  witnesses   resident   abroad, 
appearing  from  the  whole  of  the  answer ;  but  it  is  not  necessary  that  there  should  be 
a  full  and  precise  admission,  that  the  plaintiff  in  equity  has  material  evidence  for 
his  defence,  living  in  foreign  parts;  for  then  no  such  injunction  could  ever  issue, 
such  an  admission  amounting  to  a  confession  on  the  part  of  the  defendant  in 
equity,  that  he  lias  no  good  cause  of  action  at  law :  it  is  however  necessary,  upon 
applying  for  the  commission,  for  the  plaintiff  to  make  an  affidavit  that  he  has 
material  witnesses  abroad.     A  relief  somewhat  similar  to  this  is  given  at  law,  by 
putting  off  iiiB  trial  on  account  of  the  absence  of  a  material  witness,  who   is   gone 
into  foreign  parts  for  a  short  time  only  and  expected  soon  to  return ;  but  that  relief 
does  not,  nor  can  in  its  nature,  extend  to  the  case  of  witnesses  who  are  resident  in 
foreign  countries.     In  the  present  case  it  was  confessed  by  the  answer,  that  the  cause 
of  action  wholly  arose  in  the  East  Indies ;  that  it  was  not  grounded  on  a  mere 
personal  assault  by  t^e  respondent  upon  the  appellants,  but  was  at  most  only  it 
constructive  assault  and  imprisonment,  which,  as  to  the  fact  itself  and  the  matter 
of  the  general  issue,  depended  upon  a  great  variety  of  circumstances ;  and  as  to  the 
amount  of  the  damages,  which  the  appellants  estimate  at  a  very  large  and  enormous 
sum,  they  might  be  greatly  lessened  by  the  grounds,  motives,  and  apparent  necessity 
for  the  exercise  of  the  authority,  even  if  it  should  finally  appear  not  to  have  been 
strictly  legal ;  by  the  want  of  malice  or  ill  will  in  the  actor ;  by  the  manner  of 
behaviour,  the  nature  of  the  treatment,  and  the  situation  and  actual  losses  of  tlie 
parties  supposed  to  be  assaulted  and  imprisoned;  all  or  most  of  which  circum- 
stances could  not  but  be  known  to  many  persons  now  in  the  East  Indies,  some  of 
whom  were  named  in  the  bill,  and  by  the  answer  admitted  to  be  abroad ;  and,  from 
their  situation  and  offices,  must  be  supposed  to  be  conversant  with,  and  conusant 
of  those  circumstances. 

After  hearing  counsel  on  these  appeals,  it  was  ordbbbd  and  adjudged,  tliat  the 
orders  therein  respectively  complained  of,  should  be  reversed.*  (MS.  Jour. 
tub  anno  1774.  p.  1050.) 

•In  consequence  of  this  determination,,  the  actions  were  tried ;  when  thei  appel- 
lant Cojamaul  recovered  damages  to  the  amount  of  £3200;  and  the  appellant 
Rafael  to  the  amount  of  £4000. 
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[416]  Case  9. — James  Nicol,  Esq.,  and  another, — Appellants ;  HEmtT 
Vkrelst,  Esq.,  and  others, — SespondeTits  [3d  March  1775]. 

[Mew's  Dig.  vi.  978.     See  preceding  case  and  notes  titp.  p.  276.] 

[Where  the  party  applying  for  a  CommisBion  to  examine  witnesses,  appears 
from  the  nature  of  his  case  to  be  entitled  to  it,  the  granting  an  injunction  in 
the  mean  time  is  no  more  than  a  necessary  consequence  of  that  right.] 

The  appellant  James  Nicol  went  out  to  Bengal  in  the  sea  service  of  the  Blast 
India  Company  in  the  year  1759,  and  soon  after  the  Company  being  inyolved  in  » 
very  important  war,  he  engaged  as  a  volunteer  in  their  military  service,  in  which 
he  continued  till  the  year  1776,  and  rose  by  regular  succession  from  a  cadet  to  the 
rank  of  a  captain. 

The  other  appellant  Thomas  Davie,  having  been  in  the  Company's  sea  service  for 
acme  years,  in  1762  obtained  a  licence  from  the  Court  of  Directors  to  go  out  to 
India,  and  settle  there  for  the  purpose  of  trade;  in  consequence  of  which,  he  went 
first  to  Madras,  and  soon  after  to  Bengal,  where  he  entered  as  a  cadet  into  the  Com- 
pany's military  service,  in  which  he  afterwards  rose  to  the  rank  of  a  lieutenant,  and 
continued  in  the  army  till  the  year  1 766. 

In  the  latter  end  of  the  year  1765,  Lord  Give,  then  Governor  of  Bengal,  thought 
proper  to  make  a  reduction  in  the  military  establishment  of  that  Presidency,  by 
depriving  all  under  the  rank  of  field  officers  of  the  allowance  called  baMa,  which 
had  been  usually  given,  through  all  India,  in  addition  to  the  pay  of  the  officers  upon 
service. 

By  tliis  step  the  appellants  found  themselves  deprived  of  every  emolument  which 
could  give  them  th^  least  prospect  of  bettering  their  fortunes  in  the  army,  their 
pay  being  no  more  than  sufficient  in  that  country  to  support  their  rank  and  defray 
their  expences  in  the  field.  They  therefore  determined  to  quit  the  service,  to  which 
resolution  tlie  appellant  Nicol  was  further  induced  by  a  disgust  he  had  conceived 
on  account  of  a  supercession  which  he  did  not  think  hia  services  had  merited. 
Accordingly,  in  the  months  of  May  and  June  1766,  both  the  appellants  tendered  a 
resignation  of  their  commissions;  and  were  soon  afterwards  ordered  down  to 
Calcutta,  where  they  found  their  resignations  were  accepted. 

Being  thus  entirely  out  of  the  service  of  the  Company,  it  became  necessary  for 
them  to  look  round  for  some  other  means  of  advancing  their  fortune,  and  obtaining 
a  competency  which  should  enable  them  to  return  to  their  native  country.  For  this 
purpose  a  settlement  as  merchants  in  the  country  of  Sujah  Dowlah,  the  Nabob  of 
Oud,  was  the  first  and  most  desirable  object  that  presented  itsdf  to  their  view. 
The  appellant  Nicol  had,  not  long  [417]  before,  commanded  a  detachment  in  the 
province  of  Oud,  and  had  made  the  circuit  of  the  country  with  the  Nabob,  to  assist 
him  in  the  collection  of  his  revenues.  By  his  conduct  and  services  on  that  occasioD, 
he  had  much  recommended  himself  to  the  favour  of  that  prince,  which  he  had 
obtained  in  a  high  degree,  and  had  received  the  strongest  assurances  of  his  future 
friendship  and  regard.  From  this  circumstance,  the  appellants,  whose  intention 
was  to  enter  into  partnership  in  trade,  conceived  strong  and  well  founded  expecta- 
tions of  Sujah  Dowlah's  countenance  and  support,  which  could  not  fail  of  being 
highly  advantageous  to  any  person  who  should  settle  for  commercial  purposes  in  his 
dominions.  Besides  this,  the  appellant  Nicol,  in  consequence  of  his  former  re- 
sidence in  the  province  of  Oud,  had  effects  of  considerable  value  in  that  country; 
to  collect  and  make  the  best  advantage!  of  which,  his  presence  was  peculiarly 
necessary.  These  motives  determined  them  boih  to  attempt  a  commercial  establisli- 
ment  in  the  dominions  of  Sujah  Dowlah;  and  accordingly,  they  set  out  for  that 
country  in  the  month  of  November  following  their  resignation. 

Their  reception  from  Sujah  Dowlah  was  as  favourable  ats  their  hopes  had  pro- 
mised :  that  prince  not  only  gave  them  free  permission  to  trade  in  his  country,  with 
every  assurance  of  favour  and  protection,  but  made  a  present  to  the  appdlaat 
Nicol  of  a  house  of  very  considerable  value,  for  his  residence  at  Fyzabad,  the 
capital  of  the  province.     They  immediately  applied  themselves  to  trade,  und  entered 
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into  contracts  in  different  parts  of  the  country  to  a  very  large  anaount,  and  of  a 
most  profitable  nature ;  and  from  their  situation  th^  had  a  prospect  of  advantages 
equal  to  their  most  sanguine  expectations.  As  the  East  India  Company  had  at  that 
time  no  factories  in  the  province  where  they  werer  settled,  which  was  out  of  the 
limits  of  the  presidency  of  Bengal,  they  did  not  conceive  that  ih»  trade  they  carried 
on  ti»ere  could  in  any  way  affect  or  interfere  with  the  commerce  of  that  Company ; 
nor  did  ttiey  apprehend,  that  any  umbrage  could  be  taken  by  the  government  of 
Bengal  at  tiieir  conduct;  especially,  as  th^  had  acquainted  the  governor  and 
council,  by  letters,  of  their  intentions,  to  guard  against  any  jealousy  or  suspicion 
that  might  have  been  entertained,  if  they  had  made  any  secret  of  their  design ;  they 
therefore  flattered  themselves,  that  they  should  be  permitted  to  advance  their 
fortunes  unmolested,  and  to  reap,  undisturbed,  the  fair  and  just  advantages  of 
their  situation. 

But  in  these  expectations  they  found  themselves  disappointed;  for  soon  after 
their  settlement  in  Oud,  the  Nabob  received  a  letter  from  the  respondent  Verelst, 
then  governor  of  Bengal,  acquainting  him,  "  That  as  Mr.  Nicol  was  no  servant  of 
the  Company,  he  must  be  sent  home ;  and  desiring  leave  for  the  Gompan/s  troops 
to  make  him  a  prisoner."  Though  Sujah  Dowlah  refused  his  permission  to  Captain 
Hill,  liie  conamanding  officer  of  the  Company's  troops  at  Fyzabad,  to  seize  the 
appellant  Nicol,  yet  that  officer  sent  two  companies  of  Sespoys  to  surround  the 
house  [418]  where  he  then  was.  In  this  situation,  the  appellant  being  unwilling 
to  involve  the  Nabob  in  a  dispute  with  the  Company  on  his  account,  determined  to 
go  to  Sir  Robert  Barker  at  Allahabad,  who  was  at  that  time  commander  in  chief  of 
the  Company's  forces  in  that  country,  in  order  to  learn  the  cause  of  these  extra- 
ordinary proceedings,  and  to  obtain  permission,  if  possible,  to  remain  unmolested 
in  Sujah  Dowlah's  dominions.  Accordingly,  on  the  10th  oL  March  1767,  he  waited 
on  Sir  Robert  Barker,  with  the  appellant  Davie,  who  accompanied  him ;  but  found 
all  expostulation  was  in  vain.  Sir  Robert  said  he  had  received  an  order  from  the 
respondents,  t^e  then  governor  and  council  of  Bengal,  to  send  both  the  appellants 
down  to  Calcutta,  with  which  he  should  comply  in  three  days.  The  appellants  could 
not  even  obtain  the  indulgence  of  returning  for  a  short  time,  to  settle  their  affairs, 
but  were  obliged  to  give  their  honour  that  they  would  not  leave  the  fort  without 
permission.  On  the  ISUi  of  ike  same  month,  they  were  sent  from  Allahabad,  under 
the  guard  of  a  party  of  Seapoys,  who  carried  them  on  board  a  budgerow,  (a  sort  of 
boat  used  in  the  rivers  in  that  country,)  where  oentinels  with  fixed  bayonets  were 
placed  over  them.  In  this  situation  they  were  conducted  to  Patna,  where  their 
guard  was  relieved  by  another,  which  attended  them  to  Mongheir  fort,  where  they 
arrived  ou  the  2d  of  April.  Here  they  were  confined  under  a  guard  of  Seapoys  for 
near  five  months,  although  an  epidemical  distemper  raged  in  the  fort  during  great 
part  of  that  time,  to  such  a  degree,  that  the  garrison  was  obliged  to  be  marched 
out,  and  ^icamped  in  separate  parties  in  the  country ;  and  the  appellants  were  the 
only  Europeans  left  in  the  place,  in  a  state  of  health  which  endangered  their  lives, 
and  in  want  of  every  convenience  and  assistance  necessary  for  such  a  situation.  At 
length,  on  the  first  of  September  1767,  they  were  carried  on  board  a  budgerow,  and 
conveyed  down  to  Calcutta,  as  prisoners,  under  a  guard  of  Seapoys  with  fixed 
bayonets.  On  the  12th  of  the  same  month,  they  were  landed  at  New  Fort  William, 
after  having  been  kept  three  days  lying  off  the  fort  in  the  budgerow,  at  a  season  of 
the  year  when  the  extraordinary  tides  in  the  Ganges,  called  the  Boars  or  Banns, 
were  at  tlie  highest,  which  makes  it  extremely  dangerous  for  any  boats  to  lie  in  the 
river.  In  New  Fort,  the  appellants  were  kept  six  days  in  close  confinement,  in  an 
apartment  in  the  barracks,  with  such  rigour,  that  they  could  scarce  procure  the 
common  necessaries  of  life.  On  the  18th  of  September,  they  were  forced  on  board 
a  small  sloop,  destitute  of  every  accommodation  necessary  to  preserve  them  from 
the  inclemency  of  the  weather.  In  her  they  were  carried  down  to  Ingelee  Road, 
where  the  Lord  Holland,  a  ship  in  the  Company's  service  bound  for  England,  then 
lay,  and  were  kept  in  that  miserable  situation  till  the  12th  of  October,  exposed  to 
the  effects  both  of  wind  and  rain  in  a  very  inclement  season.  On  the  12th  of 
October,  the  officer  who  commanded  their  guard,  by  order  of  the  respondents,  carried 
the  appellants  on  board  the  Lord  Holland,  to  be  conveyed  in  her,  as  prisoners,  to 
England :  [419]  but  Captain  Naime,  who  commanded  tiie  ship,  refusing  to  receive 

283 


Digitized  by  VjOOQIC     — 


IV  BBOWK.  NICOL  V.  VERELST  [l775] 

them  on  board  as  prisoners,  they  were  carried  back  to  Calcutta,  and  were  ordered 
to  be  again  confined  in  the  New  Fort;  by  this  time  the  illness  occasioned  by  their 
confinement,  and  the  effects  of  the  weather  in  the  sloop,  had  reduced  both  the  appd- 
lants  to  the  greatest  extremity,  and  their  lives  were  in  imminent  danger.  Thej 
had  frequently,  during  the  course  of  their  long  and  severe  imprisonment,  applied 
to  the  respondent  Verelst,  to  be  released  from  Uieir  confinement,  or  to  be  informed 
of  what  they  were  accused,  and  brought  to  a  speedy  trial,  if  they  were  charged  with 
any  crime ;  but  all  their  applications  had  hitherto  proved  ineffectual.  The  state  of 
their  health,  however,  was  now  such,  that  the  loss  of  their  lives  must  have  been  the 
probable  consequence  of  another  close  confinement  in  the  fort;  they  therefore 
declared,  that  they  would  rather  die^  where  they  were,  than  be  removed  to  suffer 
fresh  hardships  and  severities.  The  officer  who  commanded  their  guard,  seeing 
the  condition  tbey  were  in,  would  not  force  them,  but  went  immediately  to  re- 
present their  case  to  the  respondents,  the  governor  and  council ;  and  at  length,  upon 
that  representation,  they  were  permitted  to  go  at  larg^  in  the  town  of  Calcutta,  upon 
giving  their  parole  that  they  would  not  leave  it  without  acquainting  the  governor; 
the  respondents  being  apprehensive  of  the  consequences,  if  either  of  them  should 
die  under  so  severe  and  unjust  a  confinement.  The  appellants  having  lost  their 
health,  and  being  ruined  in  their  fortunes,  by  this  seriies  of  oppression,  determined 
to  return  to  England,  and  seek  redress  for  the  heavy  and  unmerited  injuries  they 
had  sustained.  They  accordingly  gave  notice  to  the  respondents  of  that  intention ; 
and  after  drawing  up  a  protest,  to  be  presented  to  tlie  governor  and  council,  they  em- 
barked for  England  on  the  16th  of  December  1767,  in  the  Norfolk  East  Indiamaa. 

Tlie  respondents  Verelst,  Smith,  and  Campbell,  arriving  in  England  in;  the  year 
1770,  the  appellant  Nicol  brought  his  action  against  them,  for  the  injuries  sus- 
tained by  so  long  and  severe  an  imprisonment,  and  declared  in  that  action,  in 
Michaelmas  Term  in  that  year ;  and  the  defendants,  in  Hilai^  Term  following, 
pleaded  the  general  issue,  and  also  a  special  justification ;  and  in  the  same  Term, 
filed  a  long  bill  in  the  Court  of  Exchequer,  praying  an  injunction,  and  a  conuniasion 
to  examine  several  witnesses  in  the  East  Indies.  Soon  after  this,  a  negociation  was 
set  on  foot  with  a  view  to  a  compromise,  and  the  appellant  Nicol  was  amused  with 
hopes,  that  he  should  receive  a  complete  recompence  and  reestAblishment  of  his 
fortune,  without  the  expence  and  trouble  of  proceeding  further.  Under  these  hopes 
he  was  prevailed  on  to  discontinue  his  action,  it  being  also  agreed,  on  the  part  of 
the  reepondentfi  Verelst,  Smith,  and  Campbell,  that  the  bill  in  the  Exchequer  should 
be  dismissed,  which,  however,  was  not  done  till  above  two  years  after ;  nor  till  the 
appellant  had  been  put  to  the  expence  and  trouble  of  putting  in  a  full  answer,  and 
of  other  proceedings  upon  it. 

[420]  The  treaty  for  a  compromise  was  k^t  up  from  time  to  time  without 
effect,  for  more  than  two  years,  till  at  length  the  appellant  finding  himself  amused 
with  fruitless  expectations,  and  believing  nothing  satisfactory  was  intended  to  be 
done,  he  determined  to  proceed  again  to  obtain  redress  in  a  Court  of  Law; 
but  before  he  could  carry  this  resolution  into  effect,  it  was  necessary  to  dissolve  the 
injunction  in  the  Court  of  Exchequer,  which  had  been  issued,  of  course,  till  the 
coming  in  of  an  answer.  He  was  therefore  obli^ired  to  put  in  an  answer  to  the  bill  of 
the  respondents  Verelst,  Smith,  and  Campbell,  in  that  Court,  which  he  did  in 
Trinity  Term  1773.  Upon  this  he  obtained  an  order  to  dissolve  the  injunction, 
unless  cause  should  be  shewn  for  continuing  it,  upon  the  merits;  this  order  was 
afterwards  enlarged  till  the  sittings  after  the  Term,  when  no  cause  being  shewn,  the 
injunction  was  dissolved. 

'  Having  thus  got  rid  of  the  injunction  in  the  Court  of  Exchequer,  the  appellant 
Nicol  brought  a  fresh  action  against  the  respondents,  in  the  Court  of  Common 
Pleas,  in  Hilary  Term  1774;  in  which  he  declared,  that  the  respondents  made  an 
assault  upon  him,  and  unlawfully  imprisoned  him  in  divers  unwholesome  places, 
and  detained  him  so  imprisoned  for  iiie  space  of  eight  months ;  by  means  whereof 
he  acquired  many  grievous  complaints,  and  became  sick,  weak,  and  distempered; 
and  continued  so  sick,  weak,  and  distempered  for  a  long  time;  and  was  in  great 
danger  of  losing  his  life ;  and  was  prevented  from  following  his  necessary  business 
and  affairs ;  and  was  put  to  greet  expence  in  and  about  procuring  his  enlargement, 
and  in  and  about  procuring  necessary  relief,  advice,  and  assistance,  in  the  di»- 
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tempen  witix  which  he  waa  afflicted;  for  all  which  ha  laid  his  damages  at 
£30,000. 

To  this  declaratioQ,  the  respondents  pleaded  not  guiltj;  and  also  a  justification, 
setting  forth  the  statute  of  the  9th  and  10th  of  King  William  III.  for  incorporating 
the  East  India  Company,  and  the  Company's  charter  granted  in  pursuance  of  that 
act;  and  stating,  that  l^e  appellant,  being  a  subject  of  this  kingdom,  was  found  in 
the  East  Indies,  in  a  country  in  Asia,  bcfyond  the  Cape  of  Good  Hope,  and  on  this  side 
the  Streights  of  Magellan,  where  trade  was  then  used  by  the  Company,  to  wit,  at 
Allahabad,  not  being  lawfully  authorized  thereto ;  and  had  been  there  traiBcking 
and  trading,  not  being  lawfully  authorised  thereto,  contrary  to  the  statutes  in  that 
case  made  and  provided ;  and  that  they,  the  respondents,  as  servants  of  the  Com- 
pany, and  by  their  command,  did  seize  the  appellant,  that  he  might  be  sent  to 
England ;  and  for  that  purpose  did  conduct  him  in  custody  to  Calcutta,  being  the 
most  proper  and  convenient  place  for  the  purpose  of  sending  him  to  England ;  and 
that  before  any  opportunity  offered  of  sending  him  to  England,  he  was  discharged 
out  of  custody  at  his  own  instance  and  request,  and  afterwards  took  his  passage  to 
England,  in  tihe  Norfolk  East  Indiaman ;  and  on  the  occasion  and  for  tiie  purpose 
aforesaid,  he  was  necessarily  detained  in  custody  during  the  time  in  the  declaration 
mentioned. 

[ISXl  To  this  plea,  the  appellant  replied  in  the  same  Term ;  admitting  the  acts 
of  parliament  and  charter,  and  saying,  that  the  respondents  had  imprisoned  him 
of  tiieir  own  wrong,  without  the  residue  of  the  cause  in  the  plea  allegeid :  and  upon 
that  replication,  issue  was  joined  and  delivered  on  the  31st  of  Jajiuary  1774,  with 
notice  of  trial  for  the  sittings  after  the  then  Hilary  Term. 

In  tiiis  state  of  the  cause,  the  respondents  having  dismissed  their  own  bill  in 
the  Court  of  Exchequer,  caused- another  to  be  filed  in  the  Court  of  Chancery,  to  the 
game  effect,  and  almost  exactly  in  the  same  words  with  that  in  the  Exchequer; 
praying,  among  other  things,  that  a  commission  might  issuei  for  the  examination  of 
several  witnesses  in  the  East  Indies;  and  that  in  the  mean  time,  the  appellant 
might  be  restrained  from  proceeding  at  law  till  such  commission  should  be  executed 
and  returned ;  and  therefore,  that  a  writ  of  injunction  might  be  granted.  For  this 
purpose,  the  bill  stated  the  act  of  parliament  of  Kibg  William  III.  and  his  charter, 
which  were  stated  in  the  respondent's  plea  of  justification;  and  also  several  other 
acts  of  parliament,  granting  further  powers  and  privileges  to  thet  East  India 
Company.  The  respondents  likewise  set  forth  particularly,  their  own  appointment 
or  succession  to  the  several  offices  of  governor  and  members  of  the  council  in 
Bengal,  and  also  as  president  and  members  of  a  select  committee,  established  there 
by  tiba  Court  of  Directors  of  the  East  India  Company,  with  extraordinary  powers ; 
and  stated  a  number  of  orders  and  resolutions  of  the  Court  of  Directors,  and  of 
the  governor  and  council  and  select  committee  of  the  presidency  of  Bengal,  for  the 
regulation  of  the  trade  and  servants  of  the  Company  in  that  presidency ;  and  also 
some  order  of  the  gorernor  and  council,  for  recalling  to  Calcutta  such  servants  of 
the  Company,  and  others,  as  were  trading  or  resident  up  the  country,  without  hav- 
ing obtained  leave  for  that  purpose.  And  after  stating  the  action  brought  by  the 
appelant  Nicol,  the  bill  proceeded  to  charge,  that  the  imprisonment  complained  of 
in  that  action,  was  only  in  consequence  and  by  virtue  of  their  authority,  as  pre- 
sident and  members  of  the  council  or  select  committee  in  Bengal,  and  by  the  orders  of 
the  East  India  Company,  or  their  Court  of  Directors,  or  as  servants  of  the  Company, 
under  and  by  virtue  of  the  several  acts  of  parliament  before  stated,  and  the  charter 
of  the  East  India  Company ;  and  that  the  appellant  being  a  subject  of  this  kingdom, 
and  being  found  trading  in  the  East  Indies,  in  a  country  in  Asia,  beyond  the  Cape 
of  Good  Hope, .  and  on  this  side  the  Streights  of  Magellan,  wherq  trade  was  used 
by  the  Company,  and  within  the  limits  in  the  several  acts  of  parliament  and 
charter  before  mentioned,  without  the  licence  of  the  Company;  or  being  found 
there  without  such  licence,  and  contrary  to  their  express  orders ;  the\  respondents, 
in  ttieir  respective  capacities,  as  governor  or  president,  and  members  of  the  council, 
together  with  others  of  the  council  and  select  committee,  and  as  servants  of  the 
Company,  and  by  their  command,  caused  the  appellant  Nicol  to  be  seized,  in  order 
to  be  sent  to  England  by  the  first  ship  that  should  [422]  sail ;  and  for  that  purpose 
he  was  conducted,  in  custody,  to  Calcutta,  which  was  the  most  proper  and  convenient 
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place  from  whence  to  eend  him  to  England ;  and  afterwards,  and  before  any  oppor- 
tunity offered  of  sending  him  to  England,  he  was  dischaj-ged  at  his  own  instance  and 
request,  and  did  afterwards  embark  in  the  Norfolk  East  Indiaman  for  England ; 
and  that  they  the  respondents,  as  servants  of  the  East  India  Company  and  by  their 
command,  did  lawfully  cause  the  appellanti  to  be  imprisoned,  and  detained  in 
prison  in  the  East  Indies,  and  that  during  such  imprisonment  he  was  used  with  all 
possible  lenity,  consistent  with  his  situation  and  behaviour;  and  that  they  had 
accordingly  pleaded  a  justification  to  that  effect.  The  bill  among  other  things, 
further  charged,  that  the  appellant  knew  of  the  several  orders  for  recalling  to 
Calcutta,  persons  trading  up  that  country;  and  that  he  was  trading  at  Benares, 
Garrackpore,  and  Fyzabad,  and  other  places  in  Indostan,  in  the  East  Indies,  within 
the  jurisdiction  and  limits  of  the  subaship  of  Bengal,  and  within  the  limits  men- 
tioned in  the  several  acts  of  parliament  and  charter  of  incorporation  in  the  bill 
stated,  and  in  countries  and  places  where  the  East  India  Company  had  forts  or 
factories,  and  in  which  they  carried  on  trade;  and  that  he  remained  and  traded 
there,  froni  the  month  of  May  1766  till  March  1767,  when  the  Nabob  Sujah  Dowlah 
brought  the  appellant  with  him  to  Allahabad,  and  delivered  him  to  Sir  Bobert 
Barker,  in  compliance  with  the  several  letters  written  by  the  governor  and  council, 
requesting  him  to  be  delivered  up.  That  the  appellant  being  and  trading  in  the 
country  of  Siijah  Dowlah,  was  not  only  without  the  permission  of  th(e  governor 
and  council,  which  they  refused  to  give  him,  but  also  contrary  to  the  express  orders 
before  stated.  The  bill  further  charged,  that  on  the  26th  of  January  1767,  the 
appellant  wrote  a  letter  to  the  governor  and  council  of  Fort  William,  at  Fort 
William,  acquainting  them,  that  the  Nabob  Sujah  al  Dowlah  had  some  time  before 
made  him,  the  appellant,  a  promise  of  settling  in  his  country  as  a  merchant, 
and  therefore  desiring  their  acquiescence  to  his  residing  there  in  that  capacity; 
and  by  another  letter  to  Mr.  Verelst,  the  appellant  declared,  that  his  sole  intention 
of  going  up  the  country  was  to  collect  in  his  fortune,  tiien  in  the  hands  of  people 
whom  nothing  but  his  presence  could  oblige  to  pay,  and  to  employ  it  in  trade  to  the 
best  advantage,  under  the  countenance  of  the  Nabob  Sujah  Dowlah,  who  had  given 
him  liberty  in  his  country  for  that  purpose;  and  which  he  made  no  doubt  the 
Nabob  would  attest,  if  required.  And  by  another  letter,  dated  the  4th  of  March 
1767,  to  Colonel  Barker,  he  wrote,  that  it  wa«  never  his  intention  to  enter  into  the 
service  of  any  Indostan  powers,  but  that  his  coming  into  that  country  was  only 
embracing  an  offer  which  he  had  some  time  before  from  the  Sujah  there,  of 
settling  as  a  merchant.  The  bill  then  stated,  that  the  last  ship  which  was  to  sail  for 
Europe  in  that  season,  was  the  Nottingfiam  (except  the  Mercury,  which  was  only  a 
packet);  which  ship,  on  the  9th  of  March  1767,  lay  at  Ingelee,  which  is  7  or  800 
miles  distant  from  [423]  Allahabad ;  and  being  ready  to  sail,  and  the  apptellant  not 
being  delivered  up  to  Sir  Robert  Barker  till  the  aaone  9th  of  March,  it  was  im- 
possible to  reach  that  ship  before  her  departure.  And  the  bill  charged,  that  the 
governor  and  council  at  Fort  William,  found  by  experience,  that  it  was  impossible 
to  allow  the  liberty  of  the  town  of  Calcutta,  to  persons  who  were  under  orders  to 
repair  to  Europe,  without  their  having  an  opportunity  of  absconding.  The  bill 
further  alleged,  that  the  several  resolutions,  letters,  and  orders  therein  mentioned, 
were  then  in  India,  and  also  several  material  witnesses,  without  whose  evidence  the 
respondents  could  not  make  out  their  defence  to  the  appellants  action ;  and  the 
names  of  the  witnesses  alleged  to  be  in  India,  to  eixamine  whom  a  commission  was 
prayed,  were  Nabob  Sujah  al  Dowlah,  Monsieur  Gentie,  Sir  Robert  Barker,  Shah 
Boorawn  Linguist,  Colan  Nica  Harcarrah,  Coa  Bill  Haroarrah,  Boany  Sing  Subadar, 
Buck  Ter  Cawn  Seapoy,  Philip  Delafield  Esq.  Captain  Harper,  Captain  James 
Skinner,  Captain  George  Eyree,  Anseylme  Beaumont  Esq.  Simeon  Droz  Esq.  Lieu- 
tenant Gwinett,  William  Cooke,  Serjeant  Pew,  Lieutenant  John  Brown,  and  Dr. 
Ellis.  The  bill  therefore  prayed,  that  one  or  more  commissions  might  issue  for  the 
examination  of  the  respondents  witnesses  in  the  East  Indies ;  and  that  they  might 
be  at  liberty  to  examine  their  witnesses  there,  as  they  should  be  advised,  undo'  the 
order  and  authority  of  the  Court;  and  that  in  the  meantime,  the  appelant  Nicol 
might  be  restrained,  by  injunction,  from  proceeding  at  law  against  the  respondents 
in  his  said  action. 

The  appellant  Nicol  by  his'  answer  to  this  bill,  admitted  the  several  acts  of 
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parliament,  the  charter  of  incorporation,  the  appointment  of  the  select  committee, 
and  the  respective  appointments- and  succession  of  the  respondents  therein  stated. 
He  likewise  admitted  the  several  orders  and  resolutions  of  the  .Court  of  Directors  of 
tixe  East  India  Company,  and  of  the  governor  and  council,  and  select  committee  in 
Bengal,  so  far  as  the  same  had  come  to  his  knowledge ;  and  as  to  such  of  them  as 
he  was  not  acquainted  witJi,  he  referred  to  the  consultations,  from  time  to  time 
transmitted  to  the  Court  of  Directors,  and  preserved  at  the  India  House,  and  to  the 
other  books  of  general  letters  and  orders  at  the  India  House,  in  which  copies  of  all 
such,  proceedings  must  necessarily  appear,  and  which  he  agrqed  to  admit  as  evidence 
upon  ihe  trial  of  the  cause.     He  denied,  that  the  imprisonment  complained  of,  in 
his   action   against  the  respondents,   was   only  by  virtue  of  their   authority   as 
president  and  members  of  the  council  or  select  committee,  and  by  order  of  the  East 
India  Company,  under  their  charter  and  the  several  acts  of  parliament;  for  he 
contended,  that  neither  the  authority  of  the  respondents,  or  any  of  tiiem,   as 
president  or  members  of  the  council  or  select  committee,  or  as  servants  of  the  East 
India  Company,  coidd  authorize  or  justify  such  an  imprisonment  and  cruel  usage 
as  he  had  experienced;  and  therefore  the  same  was  not,  nor  could  be  by  virtu'e  of 
such  authority ;  nor  did  he  believe  that  the  Court  of  Directors  ever  issued  [424]  any 
order  or  command  for  such  unjust  purposes:   but  if  they  did,  the  sajne  could  not 
be  warranted  by  their  charter,  or  any  of  the  acts  of  parliament.     He  admitted,  that 
he  was  a  subject  of  this  kingdom,  and  that  he  was  trading  in  the  East  Indies,  in  an 
inland  country  in  Asia,  whi;ch,  if  reckoned  eastward,  is  beyond  the  Cape  of  Grood 
Hope,   and  on  this  side  of  the  Streights  of  Magellan,  without  tlie  licence  of  the 
East  India  Company ;  but  he  denied,  that,  to  his  knowledge  or  belief,  trade  was  then 
carried  on  by  the  Company  therein,  or  that  the  same  was  within  the  limits  men- 
tioned in  the  charter  or  acts  of  parliament,  or  any  of  them,  according  to  their  true 
construction :   and  he  stated,  that  thei  country  in  which  he  was  then  settled  for  the 
purposes  of  trade,  was  in  the  dominions  of  Sujah  Dowlah,  a  sovereign  prince,  inde- 
pendent of  the  East  India  Company;  and  therefore  he  did  not  apprehend,  that  any 
licence  from  the  East  India  Company  was  necessary  for  the  purpose  of  trading 
there.     The  appdlant  further  admitted,  that  the  respondents,  in  their  respective 
capacities  as  governor  and  members  of  the  council,  and  as  servants  of  the  Company, 
but  not  as  he  believed  by  their  command,  caused  him  to  be  seized  and  conducted  in 
custody  to  Calcutta,  which  was  the  most  proper  and  convenient  place  from  whence 
to  send  him  to  England ;  but  he  did  not  believe  that  he  was  so  seized  and  conducted 
thither  for  the  purpose  of  sending  him  to  England  by  the  first  ship  that  should 
sail ;  for  he  said,  that  he  was  not  sent  to  England  by  the  first  ship,  which  he  might 
easily  have  been,  if  the  respondents  had  thought  fit  to  do  it:  and  he  conceived,  if 
their  intention  had  been  such,  he  would  have  been  brought  down  immediately 
to  Calcutta,  and  not  imprisoned  for  near  six  months  in  Monghier  fort,  and  other 
places.     The  appellant  also  denied,  that  he  was  discharged  before  any  opportunity 
offered  of  sending  him  to  England,  or,  as  he  believed,  at  his  own  instance  and 
request;  for  he  said,  that  he  had  made  many  ineffectual  applications,  during  his 
imprisonment,  to  procure  his  release ;  and  he  believed,  that  his  discharge  at  lengtli 
was  owing  to  the  representations  of  the  ofiScer  in  whose  custody  he  was,  of  the 
danger  his  life  was  in,  and  to  some  appr^ensions  which  the  respondents  might 
entertain  on  that  account.     And  he  insisted,  that  at  least  two  opportunities  offered 
of  sending  him  to  England,  while  he  was  in  confineanent,  one  by  the  Merewry 
packet,  and   another  by  the  Lord  Holland  Indiaman  ;  but  he  admitted,  that  after  his 
discharge,  and  when  his  health  was  in  some  degree  restored,  he  did  embark  for 
England,  on  board  the  Norfolk,  as  stated  in  the  bill.     The  appellant  denied  that  the 
respondents  as  servants  of  the  East  India  Company,  and  by  their  command  or  other- 
wise, did  lawfully  cause  him  to  be  imprisoned  and  detained  in  prison  in  the  East 
Indies ;  for  he  insisted,  that  not  being  resident  within  the  limits  in  the  several  acts 
of  parliament  and  letters  patent  mentioned,  and  not  having  in  any  wise  interfered 
with  the  trade  or  commerce  of  the  East  India  Company  carried  on  under  their 
charters,  or  in  any  manner  whatsoever  offended  against  the  laws  of  England,  or  the 
provisions  of  any  bf  [425]  the  several  acts  of  parliament  or  letters  pa;tent;  the 
imprisonment  and  detainer  in  prison  of  tiie  appellant  were  altogether  illegal  and 
unjust,  and  not  autiiorized  or  warranted  by  any  of  the  powers  vested  by  the  several 

287 


Digitized  by 


Google 


IVBBOWH.  NICOL  V.  VEKELST  [1775] 

acts  of  parliament  or  letters  patent,  or  any  or  either  of  them,  in  the  East  India 
Company,  or  by  that  Company  in  the  respondents  as  their  servants.  And  he 
positively  denied,  that  during  such  imprisonment  as  aforesaid,  he  was  used  with  all 
possible  lenity  consistent  with  his  situation  and  behaviour ;  but,  on  the  oontrarr, 
said,  that  he  was,  during  the  whole  time  of  such  imprisonment,  used  with  very  great 
severity  and  cruelty,  not  required  by  his  situation,  or  merited  by  his  behaviour  in 
any  respect.  He  admitted,  that  he  had  heard,  but  knew  not  of  his  own  knowledge, 
of  the  several  orders  in  the  bill  stated,  and  that  he  was  trading  at  Benares,  Garrad^- 
pore,  Fyzabad,  and  other  places  in  Indostan,  during  the  time  in  the  bill  mentioned 
from  May  1766  till  March  1767,  without  the  permission  of  the  governor  and  council 
and  he  iNslieved  contrary  to  some  of  the  orders  in  the  bill  stated ;  but  he  said,  thst 
those  orders  were  not  at  that  time  known  to  him :  and  he  denied  that  those  places 
were  within  the  jurisdiction  or  limits  of  the  subaship  of  Bengal,  or  within  the 
provinces  or  kingdoms  of  Bengal,  Bahar,  and  Orissa,  or  that  the  East  India  Com- 
pany had  any  forts  or  factories  there  at  that  time,  to  his  knowledge  or  belief ;  and 
he  also  denieid,  that  the  Nabob  Sujah  Dowlah  ever  delivered  him  up  to  Sir  Robert 
Barker,  or  any  other  person ;  but  said  that  he  was  made  a  prisoner  against  the 
inclination  of  that  prince,  as  he  believed.  He  admitted  the  three  several  letters  to 
the  governor  and  council,  to  the  respondent  Verelst,  and  to  Colonel  Sir  Robert 
Barker,  as  stated  in  the  bill :  and  that  the  last  ship  of  that  season  1767,  which  was 
to  sail  for  Europe,  except  the  Mercuty  packet,  was  the  Nottingham,  and  that  she 
lay  at  Ingelee  ready  to  sail  on  the  9th  of  March,  so  that  it  was  impossible  for  him 
to  reach  tiiat  ship  before  her  departure.  But  he  insisted,  that  passengers  often  go 
from  India  to  Europe  in  packets ;  and  as  they  belong  to  the  Company,  he  believed 
the  president  and  council  had  more  authority  to  enforce  their  orders  on  board  them, 
than  in  the  ships  taken  up  on  charter  party.  And  he  said,  that  he  had  been 
informed,  and  believed,  that  the  Mercury  did  not  sail  till  after  the  10th  of  April 
following,  before  which  time  he  might  easily  have  been  conveyed  on  board,  if  the 
intention  of  the  respondents  had  been  to  send  him  to  England  by  the  first  ship. 
As  to  the  several  witnesses  named  in  the  bill,  the  appellant  said,  Uiat  Samuel  Pew 
was  long  since  dead,  and  was  known  to  be  so  by  the  respondents  at  the  time  of  filing 
their  bill,  and  that  Lieutenant  Gwinett  or  Garnett,  James  Skinner,  and  George 
Eyres,  were  in  England  long  after  the  appellant's  first  action  was  commenced,  and 
after  the  bill  filed  in  the  Exchequer ;  and  that  William  Cook  was  then  in  England ; 
that  Shah  Boorawn,  Colan  Nica,  Coa  Bill,  Boany  Sing,  and  Buck  Ter  Cawn,  wet«  all 
with  Captain  Douglas  Hill,  and  in  his  service,  at  the  time  of  the  transactions  in 
question,  and  did  not,  as  the  appellant  believed  [426]  &nd  was  well  assured,  know 
any  thing  relative  to  them,  but  what  was  likewise  known  and  could  be  proved  br 
Captain  Hill  himself,  who  was  then  in  England.  And  he  further  said,  that 
Anseylme  Beaumont  Esq.  left  India  long  before  any  of  the  transactions  respecting  the 
said  arrest  and  imprisonment,  and  before  the  appellant  resigned  his  commission : 
and  therefore  could  not,  as  the  appellant  conceived  and  submitted  to  the  Court 
depose  any  thing  material  upon  the  trial  of  the  cause;  and  he  too  was  in  England, 
as  the  appellant  had  been  informed  and  bdieved,  from  the  time  of  conunencing  the 
first  action,  till  after  the  present  action  was  commenced ;  and  was  then,  as  the 
appellant  had  been  informed  and  believed,  in  Italy  with  Lord  Clive.  And  that 
Sujah  Dowlah  and  Monsieur  GentiU  were  neither  of  them  subjects  of  his  Majesty, 
or  living  under  his  protection,  or  that  of  the  East  India  Company,  and  therefore 
he  submitted  to  the  Court,  that  the  commission  prayed  by  the  biU  could,  with  regard 
to  them,  have  no  effect.  That  the  appellant  did  not  believe,  that  the  other  witnesses 
in  the  bill  named  could  depose  any  thing  material  for  the  defence  of  tiie  re- 
spondents; and  said,  that  he  was  well  assured,  that  authentic  minutes,  entries,  or 
copies  of  all  such  orders,  resolutions,  commissions,  and  other  documents  in  the  bill 
mentioned,  as  were  in  fact  made,  granted,  or  entered  into  by  the  governor  and 
council  of  Bengal,  the  select  committee,  or  any  or  either  of  them,  did  appear  and 
were  preserved  in  the  consultations,  or  other  papers  or  documents  at  the  East  India 
House  in  Leadenhall-street,  and  might  be  had  and  obtained  by  the  respondents; 
and  that  the  appelant  was  ready  and  willing  to  consent,  that  such  consultations, 
minutes,  entries,  or  other  documents  at  the  East  India  House,  or  copies  of  them 
authenticated  by  the  secretary,  or  other  proper  oflBcer  in  whose  custody  the  same 
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vere  usually  kept,  or  such  parts  of  them  as  should  appear  any  ways  material,  shotild 
and  might  be  read  at  the  trial  of  the  action,  in  the  same  manner  as  the  originals 
in  the  East  Indies  might  be,  if  tiiey  were  produced.  And  he  further  said,  he  was 
also  ready  and  willing  to  make  all  further  just  and  reasonable  admissions  which  he 
could  consistent  with  the  truth ;  and  particularly,  if  the  respondents  would  state  the 
facts,  to  prove  which  they  were  desirous  of  examining  all  or  any  of  the  witnesses 
who  were  out  of  the  kingdom,  the  appellant,  if  the  said  facts  were  truly  stated,  was 
ready  and  wUling  to  enter  into  any  rule  or  agreement  the  Court  should  direct,  to 
admit  such  facts  upon  the  trial  of  the  action;  and  therefore  hoped,  he  should  not 
be  prevented  any  longer,  by  the  injunction,  from  proceeding  by  the  laws  of  his 
country,  to  obtain  a  compensation  for  the  injuries  he  had  sustained. 

The  other  appellant  Thomas  Davie  stood  exactly  in  the  same  situation  with  the 
appellant  Niccd ;  he  was  seized  at  the  same  time,  and  accompanied  him  in  all  his  suffer- 
ings; to  obtain  redress  for  which  he  brought  first  one  action,  and  afterwards  a 
second,  at  the  same  times,  and  under  the  same  circumstances  respectively  as  the 
appellant  Nicol.  The  proceedings,  both  at  law  and  in  [427]  equity,  were  the  same, 
except  that  the  fortune  which  he  lost  by  the  imprisonment,  being  less  than  that  of 
the  appellant  Niool,  he  laid  his  damages  at  only  £20,000.  His  answer  to  the  bill 
in  Chancery  differed  in  no  material  from  that  of  the  other  appellant  already 
stated. 

On  the  23d  of  February  1774,  the  respondents  moved  the  Court  of  Chancery  in 
both  the  suits,  praying  that  injunctions  might  issue  in  each  of  the  causes,  to  stay 
the  proceedings  at  law ;  and  that  such  injunctions  might  extend  to  stay  trial ;  which 
was  ordered  accordingly,  on  hearing  counsel,  and  reading  the  appdlants  answers. 

The  appellants  apprehending  tiiemselves  aggrieved  by  these  orders,  appealed 
from  them ;  insisting  (J.  Adair,  A.  Macdonald),  that  from  the  whole  of  the  reepon- 
dents  proceedings  in  the  Courts  of  Equity,  it  appeared,  that  the  applications  for  in- 
junctions, and  commissions  to  examine  witnesses,  were  calculated  merely  for  vexa- 
tion and  delay.  The  appellants  were  suffered  to  proceed  in  their  actions,  even  to 
the  giving  notion  of  trial,  before  the  bills  in  Chancery  were  filed.  Most  of  the  Com- 
pany's stupe  had  then  sailed  for  India.  From  the  great  length  of  tiaoaa  bills,  it 
was  hoped  the  appellants  would  not  be  able  to  prepare  full  answers  to  them,  witliin 
the  time  limited  by  the  rules  of  the  Court;  and  in  that  case,  if  the  appelLants  had 
either  moved  for  further  time,  or  put  in  insufficient  answers,  injunictions  would 
have  issued  of  course,  and  there  would  have  been  the  greatest  probability  that  all  the 
later  ships  would  have  sailed ;  by  which  an  additional  delay  of  near  a  year  would 
have  been  occasioned.  The  facts  stated  by  the  respondents  in  their  bills,  not  being 
supported  by  affidavits,  stood  as  mere  assertions,  and  entitled  to  no  degree  of  credit, 
except  so  far  as  they  were  admitted  in  the  answers.  And  in  cases  circumstanced 
like  the  present,  it  was  conceived  that  the  clearest  ground  should  be  laid,  and  veri- 
fied in  the  most  satisfactory  manner,  before  the  plaintiffs  at  law  were  prevented 
from  the  only  means  they  could  have,  to  obtain  redress  for  the  severe  oppressions 
and  injuries  which  they  had  sustained.  Should  any  of  the  material  witnesses  for 
the  plaintiffs  at  law  die,  or  should  ihej  themselvee  die,  they  might  by  that  meansi, 
or  by  many  other  events  which  might  probably  happen  before  the  execution  and 
return  of  a  commission  from  so  very  distant  a  country,  be  for  ever  precluded  from 
obtaining  any  redress.  Every  contingency  must  necessarily  turn  out  in  favour  oi 
the  respondents,  and  against  the  appellants;  and  this  ought  to  have  been  a  con- 
clusive reason  Etgainst  the  interposition  of  a  Court  of  Equity,  which  placed  the 
parties  in  so  very  unequal  a  situation.  That  there  weire  few  oases  of  this  nature, 
where  the  principal  allegation  of  the  bill,  that  there  were  in  India  leitnestet 
material  and  necessary  for  the  defence,  could  receive  so  full  an  answer  as  it  had 
done  in  the  present  case;  or  where  the  conduct  of  the  parties  applying  to  a  Court 
of  Equity,  lees  entitled  them  to  favour  or  assistance.  For  as  to  most  of  the  wit- 
nesses, a  direct  answer  was  given  to  the  allegations  of  the  bill>  and  therefore 
what  credit  could  be  given  to  [428]  those,  respecting  the  very  few  that  remained) 
Besides,  the  stating  so  many  witnesses  to  be  in  India,  who  were  well  known  to  the 
respondents  either  to  be  dead,  or  in  England  at  the  time,  was  an  attempt  to  impose 
on  the. Court,  and  ought  to  have  been  a  decisive  reason  against  any  interposition  on 
the  respondents  behalf. 
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But  furtiier ;  the  respondents  while  in  India,  and  so  long  ago  as  the  year  1767, 
were  fully  informed  of  the  intentions  of  tiie  appellants,  to  seek  redress  for  tlie 
injuries  they  had  sustained,  and  of  the  particular  circumstances  on  which  they 
grounded  their  complaint :  they  had  therefore  had  near  eight  years  to  prepare  for 
their  defence,  with  all  the  advantages  arising  from  their  own  authority  in  Indii, 
and  the  assistance  of  the  East  India  Company,  both  there  and  in  England.  But  if 
they  neglected  to  make  use  of  these  opportunities  and  advantages,  it  would  be 
highly  unjust  to  permit  them  to  avail  themselvee  of  their  own  negligence,  and 
thereby  to  delay  the  appellants  in  obtaining  redress.  Most  of  the  material  facU 
in  the  respondents  pleas  of  justification,  were  admitted  by  the  appellants  in  their 
answers ;  the  inferences  and  conclusions  only  being  denied.  As  to  those  facts  which 
were  not  admitted,  they  would  be  all  found  upon  examination  to  be  such,  as,  if 
true^  could  be  most  easily  and  certainly  proved  by  writtm  evidence  at  the  Indit 
House,  or  by  witnesses  now  in  England ;  and  the  respondents  could  never  have  a 
better  opportunity  of  proving  their  justification  than  at  present,  when  so  many 
gentlemen  who  were  in  India  at  the  time  of  these  transactions,  and  so  many  of  the 
witnesses  by  themselves  stated  to  be  materiel,  were  in  England. 

On  the  other  side  it  was  contended  (E.  Thurlow,  J.  Madocks),  that  the  ordos 
appealed  from  proceeded  upon  a  fundamental  maxim  in  the  administration  of 
justice,  namely,  that  both  sides  are  to  be  heard;  and  as  the  parties  were  to  be  heard 
by  their  evidence  and  witnesses  as  to  matters  of  fact,  the  end  of  the  orders  in  ques- 
tion, was  to  give  the  respondents  an  opportunity  of  bringing  over  their  evidence 
from  a  foreign  country,  to  maintain  the  truth  of  the  justification  which  th^  had 
pleaded.     That  Courts  of  Law  pay  an  attention  to  audi  alteram,  partem,  so  far  it 
Courts  of  Law  could  go ;  and  therefore  would  put  off  a  trial  on  an  affidavit  made  \tj 
the  defendant,  that  he  had  material  witnesses  abroad,  who  were  expected  to  retain 
home  in  a  reasonable  time ;  it  not  being  the  fault  but  the  misfortune  of  the  part|]r, 
that  his  witnesses  were  not    within  the  reach  of  the  Court's  process,  whereby  their 
attendance  on  the  trial  might  be  compelled.     But  where  witnesses  reside  abroad, 
and  cannot  or  will  not  attend  personally  in  England,  the  power  of  the  Courts  of 
Law  was  at  an  end,  as  th^  had  no  means  of  examining  witnesses  abroad :  but  the 
Court  of  Chancery  having  an  authority  to  issue  commissions  under  the  Great  Seal 
for  various  purposes,  and,  amongst  others,  for  examining  witnesses  in  causes  dfr- 
pending  in  that  Court,  the  suitors  there,  who  were  defendants  in  a  Court  of  Law, 
had  availed  themselvee  of  the  power  of  the  [429]  Court  of  Chancery  to  come  in  aid 
and  supply  a  failure  of  justice,  by  preferring  their  bills  thwe;  stating  their  case 
and  the  proceedings  at  law,  with  their  misfortune  of  having  their  witnesses  resident 
abroad,  and  not  compellable  to  appear  at  the  trial,  so  that  the  benefit  of  their  testi- 
mony could  not  be  had ;  and  therefore  praying,  that  the  Court  woiild  relieve  against 
this  accident,  and  grant  them  a  commission  for  the  examination  of  their  witnessei, 
to  the  end  that  their  depositions  might  be  read  at  law ;  and  as  it  would  be  nugatory 
to  try  the  cause  without  evidence,  praying  also,  that  the  plaintiff  at  law  might  be 
restrained  by  injunction  from  proceeding  in  the  mean  time,  till  the  rrturn  of  the 
commission.     Both  the  Court  of  Chancery  and  the  Exchequer,  as  Courts  of  Equi^, 
have  always  entertained  these  bills,  as  belonging  to  one  of  their  great  sources  fA 
jurisdiction,  the  relief  against  such  accidents  as  are  beyond  the  power  of  Couiti' 
of  Law  to  aid.     As  such  applications,  however,  occasion  a  delay  to  the  plaintiff  at 
law,  the  Courts  of  Equity  have  regulated  the  practice  of  issuing  injunctions  in 
such  cases,  with  great  care  and  caution.     The  injunction  issues,  if  the  plaintiff  at 
law  d^ays  appearing  to  or  answering  the  bill,  beyond  the  periods  allowed  by  ths! 
Court;  because  it  is  unjust,  that  he  should  take  advantage  of  his  own  contumaef 
or  delay,  to  distress  the  defendant.     But  the  injunction  in  Chancery  only  staj* 
execution,  and  not  trial,  without  the  special  order  of  the  Court;  and  therefcMre  H 
must  be  specially  moved,  that  the  injunction  may  extend  to  stay  trial,  which  motioai 
must  be  founded  on  an  affidavit  verifying  the  equity  of  the  bill.     But  if  the  ap-- 
pearance  be  entered,  and  the  answ«  filed  in  due  time,  the  plaintiff  in  Equity  »| 
excluded  from  making  any  affidavit    in  his  own  case,  after  the  defendant  has 
answered  upon  oath,  and  the  obtaining  the  injunction  must  then  depend  up<Na  tb* 
confessions  in  the  defendant's  answer  alone;  and  in  tiiat  case,  the  injunction,  ant 
its  being  extended  to  stay  trial,  must  be  moved  for  va  the  merits  confesaed'in  tifaa 
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answer.  Policies  of  insurance  have  afforded  numerous  occasions  for  the  exercise 
of  this  jurisdiction  in  Courts  of  Equity,  where  the  underwriter  being  sued  on  a 
policy  made  upon  a  ship  in  foreign  parts,  has  discovered  a  fraud  in  this  policy,  by 
misrepresentation  of  the  true  state  of  the  ship  at  the  time,  but  cannot  shew  the 
fraud  iu  proof,  because  his  witnesses  are  abroad.  Many  other  foreign  transactions 
have  afforded  like  occasions ;  so  that  the  use  of  such  bills  has  been  long  established, 
and  the  increase  of  commerce  has  augmented  their  u^.  To  the  justice  and  ex- 
pediency of  these  proceedings,  the  legislature  itself,  in  t^e  statute  13  Geo.  III.  o. 
63.  s.  44.  has  given  testimony,  by  aulfiorizing  any  of  the  Courts  at  Westminster,  to 
award  writs  in  the  nature  of  commissions,  for  the  examination  of  witnesses  in 
India,  in  suits  which  arise  in  India,  and  are  within  that  act  of  parliament ;  upon 
which  it  must  necessarily  follow,  that  the  trials  of  such  suits  must  be  stayed  till  the 
depositions  are  returned. 

[430]  In  strict  conformity  to  these  rules,  the  injunction  in  the  present  case  was 
granted.  The  action  was  brought.  The  defendants  pleaded  a  justification,  and 
then  filed  bills  in  Chancery  for  a  commission,  and  in  the  mean  time  an  injunction. 
The  defendants  answers  came  in  in  time,  and  an  injunction  was  moved  for  upon 
the  merits  to  extend  to  stay  trial.  The  material  points  of  the  justification  at  law 
were,  1st,  That  the  appellants  were  found  in  the  East  Indies,  beyond  the  Cape  of 
CSood  Hope,  where  trade  was  used  by  the  East  India  Company,  and  not  being  law- 
fully authorised.  2d,  That  they  were  trading  and  trafficking,  not  being  lawfully 
authorised.  3d,  That  the  respondents,  as  servants  of  the  Company,  seiKeid  the  ap- 
pellants, in  order  to  their  being  Bent  to  England.  4:ih,  That  they  were  conducted 
in  custody  to  Calcutta,  being  tlie  most  convenient  place  for  sending  them  home  to 
England.  5th,  That  before  any  opportunity  offered,  they  were  discharged  at  their 
own  request.  6th,  That  they  afterwards  took  their  passage  in  the  Norfolk  East 
Indiaman  to  England. — The  bill  stated,  that  the  cause  of  action  arose  in  India; 
that  many  of  the  witnesses  of  the  several  transactions  were  resident  there;  and 
pointed  out  several  by  name,  whose  evidence  was  material  in  support  of  l^ese  facts. 
The  defendants  answers  admitted,  that  the  cause  of  action  was  an  arrest  and  im- 
prisonment in  India;  the  nature  of  the  transactions  was  such,  that  many  persons, 
resident  in  India,  must  have  been  privy  to  and  witnesses  of  the  whole;  it  was  im- 
possible to  be  otherwise;  and  the  answers  did  not  deny,  or  make  any  doubt  of  it; 
the  justification  was  such  as  could  be  proved  only  by  eye-witnesses,  and  many  of 
those  witnesses  were  admitted  to  be  in  India.  Under  these  circumstances,  the  re- 
spondents claimed  the  benefit  of  a  commission  as  a  matter  of  right,  and  essential 
to  the  defence  of  their  property,  .£70,000  of  which  was  demanded  by  the  appellants 
as  a  satisfaction  for  supposed  injuries,  which  by  law  did  not  entitle  them  to  re- 
ooyer  anj  satisfaction;  for  the  justification  not  being  demurred  to,  was  admitted 
by  the  appellants  to  be  a  good  defence  in  law,  and  it  only  remained  to  be  proved 
true  in  fact;  which  it  behoved  the  respondents  to  be  careful  to  do,  and  not  risque 
a  trial  without  a  full  complement  of  evidence.  Being  therefore  well  entitled  to  a 
commission  for  the  examination  of  their  witnesses  in  India,  the  order  in  question 
granting  an  injunction  in  the  mean  time,  was  no  more  than  a  necessary  consequence 
of  that  right.  Besides,  the  appellants  were  not  in  danger  of  losing  any  of  their 
evidence  by  the  delay;  for  under  the  respondents  bills,  they  had  examined  their 
witnesses  de  bene  ette.  Add  to  this,  that  an  order  for  a  commission  had  been  pro> 
nounced,  which  the  appellants  not  only  acquiesced  in,  but  had  also  joined  in  the 
commission,  and  named  their  own  commissioners ;  by  which  they  had  admitted  the 
expediency  of  a  commission  in  the  present  case;  and  their  pressing  to  try  the 
causes  before  the  evidence  arrived,  was  not  reconcileable  with  a  case  really  meri- 
torious. 

[431]  After  hearing  counsel  on  tiiis  appeal,  it  was  obdbrsd  and  adjudobd,  that  the 
same  should  be  dismissed ;  and  the  orders  therein  complained  of,  affirmed*.  (M.  S. 
Jour,  sub  anno  1774-5,,  p.  308.) 

*  The  attorney  for  the  respondents  informed  the  Reporter,  (Mr.  Brown,)  that 
upon  the  trial  of  the  action  brought  by  the  appellant  Nicol,  there  was  a  special 
verdict,  which  being  argued,  the  Court  of  Common  Pleas  gave  judgment  for  the 
defendants.  In  consequence  of  which,  the  appellant  Davie  did  not  try  his  action. 
**  See  2  Blackst  1277,  where  the  point  determined  appears  to  have  been,  that  no 
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INSURANCE. 

Cask  1. — Eogeb  Lynch  and  another, — Appellants ;  Egbert  Dalzell  and 
others,-*— i?e«pon<fenfe  [13th  March  1729]. 

[Mew's  Dig.    viii.  109.     See  Jud.  Act  1873,  8.  25  (6) :  Rayner  v.  Preston, 
1881,  18  Ch.  D.  1,  10.] 

[Policiea  of  insurance  against  loss  or  damage  by  fire,  are  not  in  tJieir  nature 
assignable;  nor  can  the  interest  in  them  be  transferred  from  one  person  to 
another,  without  the  express  consent  of  the  office. — A.  purchases  a  house 
which  was  insured  against  fire,  and  an  assignment  is  accordingly  executed. 
The  house  is  afterwards  burnt  down,  and,  subsequent  to  that  accident,  A 
assigns  the  policy  of  insurance.  Held  that  the  purchaser  was  not  eutiUed 
to  recover.] 

**  Dbcrbb  of  Lord  Chancellor  King  affirmbd. 

This  case  was  cited  with  approbation  by  Lord  Hardwicke,  and  relied 
upon  by  him  as  the  ground  of  his  opinion  in  Tfie  Sadlers'  Company  t. 
Badcoek  and  al.  2  Atk.  554. 

There  is  one  event  in  which,  by  the  proposals  of  the  Insurance-c^ce,  these 
policies  against  fire  are  allowed  to  be  transferred;  and  that  is,  wben  any 
person  dies,  the  policy  and  interest  therein  shall  continue  to  the  heir,  exeoutor, 
or  administrator  respectively,  to  whom  the  property  insured  shall  belong; 
provided,  before  any  new  payment  be  made,  such  heir,  executor,  or  adminis- 
trator, do  procure  his  or  her  right  to  be  indorsed  on  the  policy  at  the  said 
office,  or  the  premium  be  paid  in  the  name  of  the  said  heir,  executor,  or 
administrator.  But  in  all  other  cases,  tliere  can  be  no  assignment ;  and  the 
party  claiming  the  indemnity  must  have  an  interest  in  the  thing  insured 
at  the  time  of  the  loss.  These  points  were  decided  in  the  present  case,  and 
that  cited  above,  from  2  Atk.  664.  Parke,  c.  23.** 

**  Parke  on  Insurance,  450.** 

About  the  year  1709,  some  persons  observing  that  great  benefit  accrued  to  the 
public  by  insurances  made  in  the  cities  of  London  and  Westminster  against  losses 
of  houses  by  fire,  but  that  such  insurances  did  not  extend  to  other  parts  of  England, 
nor  were  there  any  insurances  against  losses  of  goods  by  fire,  they  formed  a  society 
for  that  purpose,  which  was  called  the  Sun  Fire-office;  and  the  undertaking  was 
from  that  time  so  successfully  [432]  carried  on,  that  hundreds  of  families  have  been 
thereby  saved  from  ruin. 

The  society  being  sensible  that  such  an  extensive  undertaking  might  give  great 
opportunities  for  frauds,  took  all  possible  precaution  for  preventing  thean ;  and 
therefore  their  policies  for  insurance  were  so  framed,  as  to  be  contracts  only  between 
the  office  and  the  persons  insuring ;  the  loss  secured  against  being  thereby  restrained 
and  confined  to  the  contracting  persons  only;  and  tixe  policies  referred  to  certain 
printed  proposals,  containing  the  essential  terms  and  conditions  betweea  the 
insurers  and  the  insured ;  copies  of  which  proposals  were  always  delivered  with  the 
policies. 

By  these  proposals,  the  office  insured  houses,  warehouses,  goods,  wares,  and 
merchandize,  except  some  particular  things  therein  specified.  And  although  it  is 
essential  to  insurances  that  the  persons  insuring  should  have  a  property  in  the 

action  of  false  imprisonment  will  lie  against  the  servants  of  the  Easjt  India  Com- 
pany, for  seizing,  in  order  to  send  to  England,  one  who  had  been  a  military  officer 
in  the  Company's  service,  but  had  resigned,  and  was  found  trading  in  the  territories 
of  a  foreign  prince,  in  the  East  Indies,  at  the  time  of  such  seizure.**  [See  Ilbert. 
Government  of  India,  pp.  172-8,  and  note  by  Sir  Courtenay  Ilbert  on  "Act  of  State 
as  applied  to  the  Government  of  India,"  in  1  Rul.  Cas.  at  p.  821.] 
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things  lost,  jet  to  prevent  all  disputes,  as  goods  and  mwchandize  are  fleeting  com- 
modities, and  frequently  changed  from  one  hand  io  another,  there  is  an  exprees, 
exception  in  the  proposals,  of  goods  and  merchandize  not  being  the  property  of  the 
persons  insured :  and  that  the  property  may  more  fully  appear  to  be  at  the  time  of 
the  loss  in  the  person  insured,  it  is  prescribed  and  stipulated  as  a  fundamental 
condition  of  every  insurance,  that  the  person  insured,  in  case  of  loss,  shall  make 
affidavit  of  Ms  loss,  and  procure  a  certificate  from  the  minister,  churchwardens,  and 
substantial  neighbouring  inhabitants,  that  they  kpow  or  verily  believe  that  the 
sufferer  has  really  sustained  such  loss ;  and  on  producing  such  affidavit  and  certi- 
ficate, the  insured  is  to  receive  satisfaction  according  to  the  proposals;  but  if  any 
fraud  or  perjury  should  appear,  the  sufferer  is  to  be  excluded  from  all  benefit  of  the 
policy.  And  as  the  contract  was  plainly  restrained  to  the  person  insured,  it  was 
provided  by  a  particular  article,  that  the  policy  and  interest  of  the  person  insured 
should  continue  to  his  executors  and  administrators,  upon  the  terms  therein 
mentioned. 

On  the  28th  of  July  1721,  one  Richard  Ir^and  took  out  from  the  office  a  policy 
of  insurance,  whereby  it  was  witnessed,  that  whereas  the  said  Ireland  had  agreed  to 
pay,  or  cause  to  be  paid  to  the  said  (^ce,  the  sum  of  6s.  within  fifteen  days  after 
every  quarter  day,  for  the  insurance  of  his  house,  being  the  Angel  Inn  at  Gravesend, 
with  his  goods  and  merchandize,  as  thereinafter  expressed  only,  and  not  elsewhere ; 
viz.  the  dwelling-house,  not  exceeding  £400,  and  for  the  goods  in  the  same  only,  not 
exceeding  £500,  and  for  the  stable  only,  not  exceeding  XlOO,  all  thm  occupied  by 
James  Peck,  from  loss  and  damage  by  fire;  then  so  long  as  the  said  Richard  Ireland 
should  duly  pay  or  cause  to  be  paid  5s.  a  quarter,  as  therein  mentioned,  the  said 
society  did  bind  themselves,  their  heirs,  executors,  administrators,  and  assigns,  to 
pay  and  satisfy  t^e  said  Ireland,  his  executors,  administrators,  and  assigns,  within 
fifteen  days  after  every  quarter  day  in  which  he  should  suffer  by  fire,  his  loss,  not 
exceeding  £1000,  according  [433]  to  the  exact  tenor  of  their  printed  proposals. 
Which  policy  was  dated  the  28th  of  July  1721,  and  subscribed  and  sealed  by  three 
of  the  trustees  for  the  society. 

Some  considerable  time  afterwards  Richard  Ireland  died,  having  made  his  will, 
and  Anthony  his  son  sole  executor ;  who  brought  the  policy  to  the  office^  and  had  an 
endorsement  made  thereon,  that  tiie  same  then  belonged  to  him ;  and  afterwards, 
vix.  at  or  about  Christmas  1726,  he  the  said  Anthony  paid  the  <^ce  a  premium  of 
20t.  for  one  year's  insurance,  from  Christmas  1726  to  Christmas  1727,  as  by  an 
article  in  the  proposals  he  was  at  liberty  to  do. 

On  the  24th  of  August  1727,  a  fire  happened  at  Gravesend,  which  (among  many 
others)  destroyed  the  house  mentioned  in  the  policy ;  and  some  time  afterwards  the 
appellants  applied  1o  the  office,  and  alleged,  that  they  had  purchased  the  house  and 
goods  of  Anthony  Ir^ar.d ;  that  the  same  were  their  pro]>erty  at  the  time  of  the 
fire,  and  that  they  had  an  assignment  of  the  policy  made  to  them,  at  the  same  timu 
that  the  house  and  goods  were  assigned ;  and  they  produced  en  affidavit  made  by 
tiiie  appellant  Roger  Lynch,  wherein  he  swore,  that  his  loss  and  damage  by  burning 
the  said  house  amounted  at  a  moderate  computation  to  £500  and  upwards :  and 
upon  this  affidavit  was  endorsed  a  certificate  of  the  minister,  churchwardens,  and 
other  inhabitants  of  Gravesend,  that  they  verily  believed,  according  to  the  best  of 
their  information,  the  appellants  Roger  and  Jc^n  Lynch  had  sustained  a  loss  of 
£600  and  upwarda  But  neither  in  the  affidavit  or  certificate  was  any  mention 
made  of  any  loss  heing  sustained  by  the  appellants,  by  the  burning  of  any  goods  in 
the  said  house;  nor  was  any  affidavit  made  by  Anthony  Ireland,  in  whom  the 
property  of  the  policy  was,  that  he  had  suffered  any  loss. 

The  appellants  however  insisted,  that  the  office  should  pay  them  £1000  for  their 
loss  sustained  by  the  burning  of  the  said  house  and  goods ;  but  the  managers  and 
teiutees  of  the  office,  not  thinking  t^emsdvee  liable  to  pay  any  thing  on  that  account, 
and  the  appdlants  alleging  that  the  policy  was  lost,  the  three  respondents  were,  for 
the  ease  of  the  appellants  and  at  their  desire,  appointed  to  defend  any  suit  w)iich 
should  be  prosecuted  against  the  office  on  this  occasion. 

The  appellants  iiierefore,  in  Easter  Term  1728,  exhibited  tiieir  bill  in  Chancery, 
Betting  forth,  that  Anthony  Ireland  agreed  to  sell  and  assign  to  the  appellants  the 
house,  stables,  and  goods,  and  also  at  ttie  same  time  agreed  to  assign  the  policy ;  and 
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that  by  indenture  of  the  24th  of  June  1727,  for  ^£250,  Ireland  did  assign  to  the 
appellants  a  lease  he  had  of  the  house  and  stables  for  the  residue  of  a  term  of  sermty 
years,  which  commenced  at  Midsummer  16  Car.  II.  but  the  goods  for  which  the  appd- 
lants,  as  they  alleged,  were  to  pay  J500  being  intended  for  one  Thomas  Church, 
who  was  to  hold  the  inn  under  the  appellants,  Ireland,  by  deed  poll  of  the  same 
date,  sold  the  same  to  Church  for  his  own  use.  The  bill  also  stated,  that  by  another 
writing  of  equal  date,  Ireland  [434]  assigned  the  policy,  and  all  money  and  benefit 
thereof,  to  the  appellants.  That  although  the  bill  of  sale  of  the  household  good* 
was  made  made  to  Church,  yet,  as  the  appellants  paid  the  purchase  money  for  th< 
same,  Church  assigned  his  bill  of  sale  to  them  for  securing  the  money  they  had  paid 
for  the  goods ;  and  afterwards,  by  another  writing,  released  to  the  app^ants  his 
benefit  and  interest  in  the  policy.  That  the  appellants  had  applied  to  the  office  for 
the  £1000  loss,  which  was  refused ;  and  therefore  the  bill  prayed  to  have  a  satis- 
faction for  the  loss  they  had  sustained,  according  to  the  policy. 

The  respondents  put  in  their  answer,  and  then  the  appellants  amended  their  bill, 
and  the  respondents  put  in  another  answer. — By  these  answers  the  respondents  set 
forth  the  nature  and  method  of  the  insurances  made  by  the  office,  and  admitted  the 
policy  in  question,  and  the  appellants'  application  for  the  £1000  loss;  but  said, 
that  the  affidavit  produced  was  not  agreeBJi>le  to  the  proposals,  and  that  they  had 
been  informed  and  believed,  that  no  assignment  of  the  policy  was  made  to  the  appel- 
lants, nor  any  assignment  of  goods  made  to  them  by  Church,  till  after  the  fire.  Th^ 
insisted,  that  the  policies  issued  by  the  office  were  not  in  their  nature  assignablei,  the 
same  being  only  contracts  to  make  good  the  loss  which  the  contracting  person  hims^ 
should  sustain;  and  that  the  policy  in  question  was  at  first  made  with  Richard 
Ireland,  to  pay  his  loss,  not  exceeding  £1000,  and  was  afterwards  declared,  by 
endorsement,  to  belong  to  Anthony  Ireland ;  and  that  no  other  person  was  entitled 
to  the  benefit  of  it. 

The  cause  proceeded  to  issue,  and  witnesses  were  examined  on  both  sides ;  and 
upon  the  appellants  own  evidence  it  appeared,  that  the  first  discourse  between  the 
appellants  and  Mr.  Ireland  about  the  policy,  was  after  the  execution  of  the  assign- 
ment of  the  house ;  and  that  the  agreement  (if  there  was  any)  about  the  policy,  was 
not  at  the  time  when  the  appellants  agreed  to  purchase  Ireland's  term  in  the  housa 
It  appeared  further,  that  the  assignment  of  the  policy,  though  bearing  date  before, 
was  not  made  and  executed  till  some  time  after  the  fire ;  so  that  the  agreement  for 
assigning  the  policy  was  a  voluntary  concession  of  Ireland,  without  any  considera- 
tion, and  independent  of  the  bargain  for  the  house,  and  never  made  till  aftM-  Ire- 
land's interest  in  the  policy,  as  to  the  house,  was  determined  by  his  selling  his 
interest  in  the  thing  insured,  and  not  carried  into  execution  till  the  thing  itself  was 
lost.  And  as  to  the  appellants'  property  in  the  goods,  they  proved  an  assigrnment 
from  Church  to  them  as  a  security  for  £300,  but  omitted  in  their  interrogatories 
the  material  question  to  their  witnesses,  viz.  When  that  cutignment  was  made  t 
Though  the  respondents,  by  their  answer,  put  the  time  plainly  in  issue,  by  insisting 
that  it  was  after  the  fire;  and  it  did  not  appear  tiiab  the  appellants  ever  had  any 
property  in  the  goods. 

The  respondents  on  their  part  proved,  that  the  office  did  not  insure  any  persons 
longer  than  they  continued  their  property  in  the  [436]  things  insured ;  and  that 
persons  dealing  with  them  might  not  be  mistaken,  such  notice  was  usually  given. 

On  the  24th  of  November  1729,  the  cause  was  heard  before  the  Lord  Chancellor 
King ;  when,  upon  a  f uU  debate,  and  hearing  the  evidence  on  both  sides,  his  Lord- 
ship was  pleased  to  dismiss  the  bill :  and  the  respondents,  being  willing  to  be  easy 
■7)  ilh  the  appellants,  did  not  insist  on  costs ;  and  therefore  the  dismission  was  ordered 
without  costs. 

But,  notwithstanding  this  lenity,  the  appellants  thought  proper  to  appeal  from 
the  decree ;  insisting  (P.  Yorke,  C.  Talbot),  that  the  quarterly  payments  were  made 
by  Anthony  Ireland,  and  accepted  by  the  Company,  for  the  insurance  of  the  said 
hc'use  and  stables  to  Christmas  1727 ;  that  the  appellants  were  bona  fide  purchasers 
thereof,  together  with  the  benefit  of  the  policy,  before  Christmas  1727,  and  that  by 
taking  an  assignment  of  the  lease,  they  became  liable  to  rebuild  the  premises,  and 
which  had  cost  them  above  £1000.  That  the  policy  was  actually  delivered,  and 
agreed  to  be  assigned  to  the  appellants  by  Ireland,  on  the  24th  of  June  1727,  upon 
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their  paying  him  the  whole  purchaae  money ;  and  therefore  the  appellants  from  thai 
time  became  entitled  to  the  bem^t  of  the  policy,  although  the  assignment  thereof 
was  not  in  fact  executed  until  after  the  fire  happened.  That  the  appellants  never 
Mw  any  printed  proposals,  mentioning  that  the  insurance  was  not  to  be  extended 
nhere  the  property  was  altered,  without  the  consefnt  of  the  office;  and  what  was 
rrged  by  tiie  respondents  as  to  persons  removing  their  habitations,  could  relate 
only  to  an  insurance  upon  goods,  which  the  appellants  did  not  now  insist  upon, 
because  the  goods  were  not  assigned  to  them.  But  the  house  and  stables  being 
described  and  specifically  insured  by  the  policy,  and  the  appellants  becoming  the  pro- 
prietors thereof,  before  the  expiration  of  the  time  for  which  the  quarterly  pa3rment8 
were  made,  they  were  entitled  to  have  a  satisfaction  for  the  loss  which  they  had 
sustained  by  the  fire,  to  the  full  extent  of  the  policy,  viz.  £400  for  the  house,  and 
;£10j  for  the  stables. 

On  the  other  side  it  was  argued  (J.  Willes,  W.  Hamilton),  that  these  policies  were 
not  insurances  of  the  specific  things  mentioned  to  be  insured,  for  nobody  could 
warrant  against  accidents ;  nor  did  such  insurances  attach  on  the  realty,  or  in  any 
manner  go  with  the  same  as  incident  thereto,  by  any  conveyance  or  assignment; 
but  they  were  only  special  agreements  with  the  persons  insuring  against  such  loss 
or  damage  as  they  should  sustain.  That  the  party  insuring  must  have  a  property 
at  the  time  of  the  loss,  or  he  could  sustain  no  loss,  and  consequently  be  entitled  to 
EC  satisfaction;  and  that  this  construction  manifestly  appeared  from  the  whole 
tenor  of  the  proposals.  That  there  was  no  contract  or  agreement  ever  made  be- 
tween the  ofiBce  and  the  appellants,  for  any  insurance  on  the  premises  in  question. 
That  not  only  the  express  words,  but  the  end  and  design  of  the  contract  with  Ireland, 
did,  in  case  of  any  loss,  limit  and  restrain  the  satisfaction  to  such  loss  as  should 
be  sustained  by  Richard  Ireland  only;  and  the  endorsement  on  the  [436]  policy 
declared  that  right  to  his  executor  Anthony  Ireland  only.  That  these  policies  were 
not  in  the  nature  of  them  assignable,  nor  was  the  interest  in  them  ever  intended  to 
be  transferrable  from  one  to  another,  without  the  express  consent  of  the  office.  That 
the  transactions  in  the  present  case,  by  changing  ^e  property  backwards  and  for- 
wards, and  rendering  it  uncertain  whose  the  true  property  was,  manifestly  shewed  a 
designed  imposition,  and  fully  justified  the  caution  which  the  office  had  taken  to 
prevent  the  policies  from  being  assignable,  without  the  special  consent  and  concur- 
rence of  the  managers ;  which  method  is  pursued  by  all  the  insuranceoffioes,  who 
are  equally  strict  and  careful  in  this  respect.  Lastly,  that  the  appellants'  claim  was 
at  beet  founded  only  upon  an  assignment  never  agreed  for  till  the  person  insured 
bad  determined  his  interest  in  the  policy,  by  parting  with  his  whole  property,  and 
never  executed  till  the  loss  had  actually  happened :  and  therefore  it  was  hoped  that: 
the  decree  would  be  affirmed,  and  the  appeal  dismissed  with  costs. 

Accordingly,  after  hearing  counsel  on  this  appeal,  it  was  ORnnRBD  and  adjudqko, 
that  the  same  should  be  dismissed ;  and  the  decree  therein  complained  of,  affirmed. 
(Jour.  voL  23.  p.  505.) 


Cask  2. — Gio  Marino  de  Ghettoff  and  othera, — Appellants ;  The  London 
Assurance  CtoMPAsy, — Respondents  [1st  February  1730]. 

[Mew's  Dig.  xiii.  1334.] 

[To  a  bill  brought  to  recover  a  sum  of  money  upon  a  policy  of  insurance,  the 
defendants  demurred,  because  the  plaintiff's  remedy  was  at  law.  Demurrer 
allowed.] 

**  OsniB  of  Lord  Chancellor  King  affibmkd. 
Cases  of  this  nature  are  not  the  subject  of  inquiry  even  in  a  Court  of 
Elquity,  because  the  demand  is  plainly  a  demand  at  law,  and  the  loss  and 
damage  sustained  are  as  much  the  object  of  proof  by  witnesses  as  any  other 
species  of  damage  whatever.     Parke,  c.  20. 

The  Policy  in  the  present  case  was  taken  in  a  trustee's  name;  and  it  was 
suggested,  that  the  witnesses  lived  abroad,  and  that  the  trustee  wotild  not 
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let  ilie  plaintiffs  bring  an  action  in  his  name ;  but  these  circmnstances.  Lord 
Chancellor  Ring  declared,  made  no  difference.  See  Moselj,  83,  4 :  and  FaO 
V.  Cfiambers,  Mosely,  193.  S.P. 

There  may  however  be  cases  -where  an  application  to  a  Court  of  Equity, 
on  the  part  of  the  Insured,  is  strictly  proper,  and  will  be  entertained :  u  if 
the  trustee  in  a  policy  do  actually  refuse  his  name  to  the  ee*tui  que  tnut  'a 
an  action  at  law.  1  Atk.  547.  So  if  witnesses  reside  abroad,  whose  tnti- 
mony  is  requisite  to  the  decision  of  the  question,  the  Court  of  Chancery  viU 
grant  a  commission  to  examine  those  witnesses.  2  Atk.  359.  See  Psritt, 
c.  20. 

There  also  cases  in  which  the  Insurers  may  go  into  Equity  to  obtain  in- 
junctions to  stay  proceedings  against  them  at  law ;  as  in  case  of  their  wiV 
neesee  being  abroad,  and  their  having  a  commission  to  examine  them.  2  Atk. 
359.  And  on  suspicion  of  fraud  on  the  part  of  the  insured ;  in  which  csH 
the  Court  of  Equity  will  compel  the  party  charged  to  make  a  full  dia-[437} 
closure  on  oath  of  all  the  circumstances  within  his  knowledge,  and  to  deliTer 
up  all  papers  and  documents  material  to  t^e  question.  But,  except  in  thcH 
instances,  all  issues  upon  policies  of  insurance  must  be  tried  in  the  Courti  ot 
Common  Law.    Parke,  c.  20.** 

••  Mosely,  83 :  Parke,  393.»* 
In  the  year  1720,  some  merchants  at  Ostend  set  up  a  trade  to  the  East  Indin; 
and,  amongst  others,  one  James  Maelcamp  equipped  a  ship  dJled  the  Flondria,  for 
n  voyage  to  China,  wherein  several  persons  were  concerned. 

Maelcamp  had  tiie  care  and  direction  of  the  ship,  and  gave  receipts  to  ihe  serenl 
persons  concerned  for  the  monies  they  paid,  promising  to  be  accountable  to  them 
for  their  respective  proportions  of  the  net  profit  of  the  voyage. 

These  transactions  being  carried  on  mostly  at  Ostend,  or  Antwerp,  the  severs 
persons  who  had  a  mind  to  be  concerned  in  the  undertaking,  gave  directions 
their  correspondents  at  those  places,  to  pay  Madcamp  what  sums  they  thought  fii 
and  to  take  his  receipts  for  the  same. 

The  appellants  gave  directions  to  one  Lewis  Francis  de  Conninck,  to  pay  aeivert 
large  sums  to  Maelcamp,  on  account  of  the  said  undertaking ;  and  accordingly  d 
Conninck  paid  him  divers  sums,  amounting  to  36,000  guilders,  and  took  distint 
receipts  for  the  same,  according  to  the  proportion  for  which  the  appellants  we 
concerned  therein :  he  also,  by  the  order  and  direction  of  the  appellants,  and  t* 
their  use  and  benefit,  agreed  with  the  respondents  to  insure  on  tiie  said  ship  ti 
Flondria  £6000,  and  by  a  policy  dated  the  26th  of  December  1720,  this  insnri 
was  effected  at  a  premium  of  £12  per  cent. 

The  ship  sailed  from  Ostend  on  the  13th  of  February  1721,  new  stile,  in  oi 
to  proceed  to  China;  but  in  her  way,  and  before  she  arrived  there,  some  time 
the  month  of  July  1722,  was  seized  at  Bencoolen  in  the  East  Indies,  by  the  goveru 
of  that  place,  being  a  settlement  of  the  United  Company  of  merchants  of  Englai 
trading  to  the  East  Indies  ;  and  the  ship  and  cargo  were  thereupon  confiscated. 

The  appellants,  upon  notice  of  this  event,  applied  to  the  respondents  for  pay- 
ment of  the  £6000  insured,  and  produced  to  them  the  several  rec|eipt8  for  theii 
respective  interests  in  the  ship,  and  a£SdavitB  affirming  the  several  sums  thereia 
mentioned  to  have  been  really  and  bona  fide  paid  by  them  respectively ;  but  the 
respondents  refusing  to  pay  the  appellants  the  said  £5000,  or  make  tbexn  anj 
satisfaction  whatsoever,  they,  in  Trinity  Term  1728,  brought  their  bill  in  the  Court 
of  Chancery  against  the  respondents  and  the  said  Lewis  Francis  de  Conninck,  pray 
ing,  that  tiie  respondents  might  be  decreed  to  pay  the  appellants  the  said  sum  ol 
£5000,  with  interest,  according  to  their  several  and  respective  shares  and  proper 
tions  thereof. 

To  this  bill  the  respondents  put  in  a  demurrer  and  answer,  and  to  such  part  ol 
the  bill  as  sought  to  compel  them  to  pay  the  appellants  the  £5000,  or  to  naake  then 
any  satisfaction  for  any  loss  that  had  happened  to  the  ship,  they  demurred ;  anc 
for  [438]  cause  of  demurrer  shewed,  that  if  the  policy  of  insurance  in  the  bill  ma 
tioned  was  forfeited,  a  proper  action  at  law  lay  to  recover  the  money  due  then 
upon;  and  that  the  appdlants,  if  they  were  entitled  to  such  rdief  as  they  prayed  b 
their  bill,  might  have  their  complete  and  adequate  remedy  by  an  action  at  law 
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there  Buch  matters  were  properly  cognizable,  and  where  the  appellants  ought  to 
prove  tiieir  interest  in,  and  the  loss  of  the  ship ;  by  their  answer  they  admitted  the 
policj,  and  said,  tiiat  tiiej  had  heard  that  the  ship  was  seized  at  Bencoolen. 

IWi  demurrer  came  on  to  be  argued  on  the  15th  of  January  1728,  before  the 
Lord  Chancdlor  King ;  when  his  Lordship  was  pleased  to  order,  that  the  considera- 
tion thereof  should  be  respited  until  the  coming  in  of  the  defendant  Conninck's 
tiimr,  he  having  not  then  put  in  his  answer  to  the  bill ;  and  if  the  app^ants  did 
not  procure  such  answer  in  two  months,  the  demurrer  should  be  allowed. 

Conninck  accordingly  put  in  his  answer  within  the  two  months,  and  thereby  ad- 
mitted, tiiat  he  made  the  assur&nce  in  his  own  name,  in  trust  and  for  the  benefit  of 
the  appellants ;  but  said,  he  did  not  care  to  permit  the  appellants  to  bring  any 
wtion  against  the  respondents  on  tiio  policy  in  his  name ;  he  being  advised,  that  i£ 
ujiuch  action  should  be  brought,  and  they  should  not  prevail  therein,  he  would 
be  personally  liable  to  pay  all  the  costs  and  charges  occasioned  in  consequence 
tiliweof. 

On  the  2lBt  of  November  1729,  the  demurrer  came  on  to  be  further  argued ; 
Then  it  was  ordered,  that  the  same  should  be  allowed. 

The  appellants  therefore  appealed  from  ihe  order,  contending  (C.  Talbot,  W. 
Heboth),  that  they  could  not  maintain  an  action  at  law  upon  the  policy,  in  iheir 
evn  names ;  and  that  it  was  in  the  power  of  Conninck,  whether  he  would  permit  his 
Birne  to  be  made  use  of  in  such  action,  or  not.  But  if  the  appellants  wwe  able  to 
bring  an  action  in  their  own  names,  it  would  be  to  no  purpose,  because  all  their 
fitnesses  who  could  prove  the  seizure  and  confiscation  of  the  ^ip,  and  the  respective 
interests  of  the  appellants  therein,  lived  at  different  places  abroad,  and  were  not  in 
tlie  power  of  th«  appellants,  nor  could  they  compel  them  to  come  over  here  to  be 
mmined  upon  any  trial  at  law.  That  therefore  the  appellants  had  no  remedy 
igiinst  the  respondents  upon  this  policy,  but  in  a  Court  of  Equity,  where  they 
night  have  a  commission  for  examining  their  witnesses  abroad,  and  thereby  be 
oubled  to  prove  the  seizure  and  confiscation  of  the  ship.  That  in  case  they  were 
deprived  of  this  r«nedy,  they  would  not  only  lose  the  £5000,  to  which  they  were 
jvtljr  entitled,  bat  also  the  £600  which  they  paid  as  a  premium  for  making  the 
innirance;  while  the  respondents,  though  debtors  to  the  appellants  in  £6000,  and 
interest,  would,  instead  of  paying  such  debt,  go  away  with  £600  of  their  money. 

On  the  other  side  it  was  insisted  (J.  Willee,  D.  Ryder),  that  the  appellants'  de- 
Band  was  plainly  a  demand  at  law,  as  they  had  nothing  to  prove  but  their  interest 
ttd  the  loss  of  the  ship,  which  were  facts  proper  to  [4S9]  be  tried  by  a  jury.  That 
fiiere  was  no  equity  suggested  l^  the  appellants'  bill,  but  a  pretended  difficulty  to 
produce  witnesses,  and  that  their  trustee  refused  to  permit  them  to  bring  an  action 
fai  lis  name :  the  former  might  with  equal  reason  be  suggested  in  almost  every  case 
d{  a  policy  of  insurance,  and  the  latter  appeared  manifestly  to  be  thrown  into  the 
kill  merely  to  change  the  jurisdiction,  and  was  in  a  great  measure  falsified  by  the 
tnetee's  answer ;  for  he  did  not  say  he  ever  refused,  but  only  that  he  did  not  care 
fo  permit  his  name  to  be  made  use  of.  And  if  bilk  of  this  kind  were  encouraged, 
*  would  be  very  easy  to  bring  all  sorts  of  property  to  be  tried  in  a  Court  of  Equity, 
b  iras  tiierefore  hoped,  that  the  order  would  be  affirmed,  and  the  appeal  dismissed 
*itb  costs. 

'  Accordingly,  after  hearing  counsel  on  this  appeal,  it  was  ordbbbd  and  adjcdobd, 
k*t  the  same  should  be  dismissed ;  and  the  order  therein  complained  of,  affirmed, 
(hur.  vol.  23.  p.  600.) 


Case  3. — Geokgk  Fitz-Gekald, — Plaintiff;  Chakles  Pole, — Defendant 
(in  Error)  [Ist  March  1754]. 

[Mew's  Dig.  xiii.  1064;  1182;  1240.  S.  C.  Willes,  641.] 

[Insurance  was  made  upon  a  privateer  for  a  cruise  of  four  months.  The  ship 
was  valued  at  £1000  vrithout  further  account,  and  free  from  average.  Dur- 
ing the  cruise  the  crew  mutinied,  and  carried  the  ship  into  port,  whereby  the 
benefit  of  the  cruise  was  lost     But  as  the  ship,  which  was  the  thing  insured, 
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was  in  safety  at  the  expiration  of  the  four  months,  the  underwriters  were 
held  not  to  be  liable.] 

**  JimoMBNT  of  the  Exchequer  Chamber,  reversing  Judgment  of  K.  B. 

AFFIRMED. 

See  Parke  on  Insurance,  c.  9.  where  it  is  said,  that  the  House  of  Lords  con- 
firmed the  judgment  of  reversal,  being  of  opinion  with  the  majority  of  the 
Judges,  that  lie  Insurer  being,  by  the  terms  of  Hie  policy,  frte  from  all 
average,  the  plaintiff  could  not  be  entitled  to  recover  but  in  case  of  a  total 
loss ;  and  the  ship  being  found  by  the  special  verdict  to  be  in  good  safety  at 
her  proper  port,  at  and  after  thje  end  of  the  four  months  for  which  the  in- 
surance was  made,  there  could  be  no  loss.** 
2  Burrow,  691,  695.  cited  in  Ooit  v.  Withers.     Weskert's  Insurance  p.  113. 

♦*  Parke,  170.** 

Peter  Joyce,  a  mariner,  being  part  owner  of  a  ship  called  the  Goodfellov 
privateer,  t<^ether  witli  the  other  owners,  fitted  her  out  in  a  warlike  manner  to 
cruise  against  his  Majesty's  enemies,  and  obtained  a  proper  commission  for  that 
purpose  from  the  Lords  of  the  Admiralty.  Mr.  Joyce  being  himself  the  master  of 
the  ship,  and  abroad,  employed  Messrs.  George  Fitz-Gerald,  unde  and  nephew,  and 
partners,  to  make  an  insurance  for  his  interest  and  use ;  and  they  accordingly  pro- 
cured a  policy  of  insurance  for  £1000  to  be  signed  by  several  under-writers,  among 
whom  the  defendant  Charles  Pole  under- wrote  for  £100  on  the  Slst  of  August  1744. 

[440]  The  purpose  for  which  the  Goodfellow  privateer  was  fitted  out  and  em- 
ployed, during  the  time  for  which  the  insurance  was  made,  being,  on  the  14th  of 
June  1744,  totally  defeated  by  a  mutiny  of  the  sailors  on  board,  their  desertion  from 
her,  and  carrying  oS  the  fire-arms  belonging  to  the  ship;  the  plaintiff,  ^o  had 
survived  his  uncle  and  partners,  in  Hilary  Term  1748,  on  the  bebalf  and  for  the 
use  of  Peter  Joyce,  brought  an  action  in  thb  Court  of  King's  Bench  against  the 
defendant  Charles  Pole,  to  recover  the  moneiy  by  him  subscribed,  as  on  a  total  loss. 

For  this  purpose  the  declaration  alleged,  that  on  the  3lBt  of  August  1744,  the 
said  George  the  elder,  and  George  the  younger,  whom  the  said  George  the  younger 
had  survived,  were  partners  together  in  the  way  of  trade  and  merchandize,  to  wit, 
at  London  aforesaid,  in  the  parish  of  St.  Mary  le  Bow,  in  the  ward  of  Cheap ;  and 
the  said  George  the  elder  and  George  the  younger  being  bo  partners  together,  on 
the  same  day  and  year,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid, 
according  to  the  custom  of  merchantB,  caused  to  be  made  a  certain  writing  or  policy 
of  assurance,  purporting  thereby,  and  containing  therein,  that  the  said  George  the 
elder  and  George  the  younger,  by  the  names  of  George  Fitz-Gerald  and  Company, 
as  well  in  his  own  name  as  for  and  in  the  name  and  names  of  all  and  every  other 
person  or  persons  to  whom  the  same  did,  might,  or  should  appertain,  in  part  or  in 
all,  did  make  assurance,  and  cause  himself  and  them,  and  every  of  them,  to  be 
insured,  lost  or  not  lost,  at  and  from  Jamaica,  to  any  ports  and  places  where  and 
whatsoever,  at  sea  or  shore,  a  cruising  from  port  to  ports,  and  place  to  places, 
for  and  during  the  term  and  space  of  four  calendar  months,  upon  tiie  body,  tac^e, 
apparel,  ordnance,  munition,  artillery,  boat,  and  other  furniture,  of  and  in  the  good 
ship  or  vessel  called  the  Goodfellow  privateer,  whereof  was  master,  under  God,  for 
that  present  voyage,  Peter  Joyce,  or  whosoever  else  should  go  for  master  in  the  said 
ship,  or  by  whatsoever  other  name  or  names  the  same  ship,  or  the  master  thereof, 
was  or  should  be  named  or  called,  beginning  the  adventure  upon  the  said  ship,  etc. 
from  and  immediately  following  the  14th  day  of  June  then  last,  and  so  should  con- 
tinue and  endure  until  the  said  ship,  with  all  her  said  tackle,  apparel,  etc.  should  be 
arrived  at  any  ports  and  places,  i^ere  and  whatsoever,  a  cruising  from  port  to 
ports,  and  place  to  places,  for  and  during  tiie  term  and  space  of  four  calendar 
months,  commencing  as  above  written,  without  prejudice  to  that  insurance ;  the  said 
ship,  etc.  for  so  much  as  concerned  the  assured,  was  and  should  be  valued  (one  half 
part  of  the  ship)  at  £1000  (sterling,  without  further  aooount  to  be  'given  by 
the  assured  for  the  same;  touching  the  adventures  and  perils  which  they 
the  assurers  were  contented  to  bear,  and  did  take  upon  them  in  that  voyage,  they 
were,  of  the  seas,  men  of  war,  fire,  enemies,  pirates,  rovers,  thieves,  jettizons,  letters 
of  mart  and  countermart,  surprisals,  takings  at  sea,  arrests,  restraints,  and  detain- 
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ments  of  all  kings,  princes,  and  people  of  what  nation,  condition,  or  quality  aoever, 
barratry  of  the  master  [441]  and  mariners,  and  of  all  other  perils,  losses,  and 
misfortunes,  that  had  or  shonld  come  to  the  hurt,  detriment,  or  damage  of  the  said 
ship,  etc.  or  any  part  thereof :  and  in  case  of  any  loss  or  misfortune,  it  should  be 
lawful  to  the  assured,  their  factors,  servants,  and  assigns,  to  sue,  labour,  and  travel 
for,  in,  and  about  the  defence,  safeguard,  and  recovery  of  the  said  ship,  etc.  or  any 
part  thereof,  without  prejudice  to  that  insurance;  to  the  (A^rgee  whereof  they  the 
assurers  would  contribute,  each  one  according  to  the  rate  and  quantity  of  his  sum 
therein  insured :  and  it  was  agreed  by  them  the  insurers,  that  that  writing  or  policy 
of  assurance  should  be  of  as  much  force  and  effect  as  the  surest  writing  or  policy  of 
assurance  theretofore  made  in  Lombard-street,  or  in  the  Royal  Exchange,  or  else- 
where in  London.  And  so  they  the  assurers  were  contented,  and  did  thereby  pro- 
mise and  bind  themselves,  each  for  his  own  part,  their  heirs,  executors,  and  goods, 
to  the  assured,  their  executors,  administrators,  and  assigns,  for  the  true  performance 
of  the  premises,  confessing  themselves  paid  the  consideration  due  unto  them  for 
that  assurance  by  the  assured,  at  and  after  the  rate  of  twenty  guineas  per  cent. 
And  in  case  of  loss,  (which  God  forbid,)  the  assured  to  abate  but  £2  per  cent,  tlie 
assurers  being  free  from  all  average.  Of  which  said  writing  or  policy  of  assurance 
so  made  as  aforesaid,  he  the  said  Charles,  afterwards,  to  wit,  on  Uie  said  Slst  day 
of  August,  in  the  said  year  of  our  Lord  1744,  at  London  aforesaid,  in  the  parish 
and  ward  aforesaid,  had  notice ;  and  thereupon  he  the  said  Charles,  afterwards,  to 
wit,  on  the  same  day  and  year  aforesaid,  at  London  aforesaid,  in  the  parish  and 
ward  aforesaid,  in  consideration  that  the  said  George  the  elder  and  George  the 
jrounger,  at  the  special  instance  and  request  of  the  said  Charles,  had  undertaken, 
and  then  and  there  faithfully  promised  the  said  Charles,  to  perform  and  fulfil 
every  thing  in  the  said  writing  or  policy  of  assurance  mentioned  on  their  parts 
and  behalfs  to  be  performed  and  fulfilled,  and  had  then  and  there  paid  to  the  said 
Charles  twenty  guineas,  as  a  reward  for  the  assurance  of  £100  upon  the  said  pre- 
mises mentioned  and  contained  in  the  said  writing  or  policy  of  assurance,  he  the 
said  Charles  undertook,  and  then  and  there  faithfully  promised  the  said  George 
the  elder  and  George  the  younger,  that  he  the  said  Charles  would  become,  and  be  did 
then  and  there  become  an  assurer  to  the  said  George  the  elder  and  Greorge  the 
younger,  for  the  sum  of  £100  on  the  premises  mentioned  in  the  said  writing  or 
policy  of  assurance;  and  that  he  the  said  Charles  would  perform  and  fulfil  every 
^ng  in  the  said  writing  or  policy  of  assurance  contained,  to  be  performed  on  his 
the  said  Charles's  part  and  behalf,  as  such  an  assurer,  as  to  the  said  £100  by  him  so 
assured,  and  then  and  there  subscribed  the  said  writing  or  policy  of. assurance, 
for  the  assurance  of  the  said  £100:  and  the  said  George  the  now  plaintiff  further 
said,  the  said  insurance  so  made  by  the  said  George  the  elder  and  George  the  younger 
as  aforesaid,  was  made  for  and  on  account  of,  and  in  trust  for,  and  for  the  use  and 
benefit  of  Peter  Joyce,  and  thai  the  interest  which  the  said  Peter  Joyce,  at  the  time 
of  making  the  [442]  said  insurance  as  aforesaid,  and  during  the  said  cruise  and 
voyage  hereafter  mentioned,  had  in  the  said  ship,  being  a  privateer,  amounted  to 
a  large  sum  of  money,  to  wit,  £2000  and  upwards;  and  that  the  said  ship,  on  the 
said  14th  day  of  June  in  the  said  writing  or  pc^icy  of  assurance  mentioned,  in  the 
said  year  of  our  Lord  1744,  being  at  Jamaica  aforesaid,  in  parts  beyond  the  seas, 
in  good  safety,  set  sail  and  departed  from  thence  in  and  upon  her  said  intended 
voyage  a  cruising,  according  to  the  intention  of  the  said  writing  or  policy  of 
assurance;  and  from  and  after  the  said  14th  day  of  June,  was  a  cruising  from 
port  to  ports,  and  place  to  places,  until  the  said  ship  afterwards,  and  within  the  said 
four  calendar  months,  commencing  from  the  said  14th  day  of  June,  to  wit,  on  the 
33d  day  of  September  in  the  said  year  of  our  Lord  1744,  then  sailing  upon  the  high 
seas,  and  at  a  great  distance  from  Jamaica  aforesaid,  and  proceeding  in  her  said 
voyage,  was  in  a  mutinous  manner,  by  force  and  arms,  against  the  will  of  the  then 
master  and  officers  of  the  said  ship,  seized,  taken,  restrained,  and  detained  by  the 
greatest  part  of  the  mariners  then  on  board  her,  and  the  command,  direction,  and 
government  thereof  were  taken  from  the  said  master,  and  the  said  ship  was  not 
permitted  to  sail  and  proceed  in  her  said  v<yfage  a  cruising  any  longer,  but  was  th«i 
and  there,  contrary  to  and  against  the  will  of  the  said  master  and  officers,  by  the  said 
mariners  in  a  mutinous  manner  carried  back  again  to  Jamaica  aforesaid,  where  the 
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said  marinera  afterwards,  to  wit,  on  the  30th  day  of  the  same  S^tember,  being 
then  and  there  arrived  with  the  said  ship,  against  the  will  of  the  said  master  and 
(^cera,  ran  away  from  the  said  ship  with  the  boats  bel<mging  to  the  same  ship,  sod 
totally  quitted  and  deserted  her,  whweby  and  by  means  whereof  the  said  ship  did 
not,  nor  could  not«  perform  her  said  voysgea  cruising  for  and  during  tiie  isid 
four  calendar  months,  according  to  the  intention  of  the  said  writing  or  p<dicj  of 
assurance;  but  from  the  time  of  taking,  seizing,  snd  detaining  of  the  said  diip 
as  aforesaid,  for  and  during  the  residue  of  the  said  four  calendar  months  then  to 
come  and  unexpired,  was  totally  disabled  to  perform  the  same,  whereby  the  ownm 
and  proprietors  of  the  said  ship  totally  lost  aQ  profit,  benefit,  and  advantage,  thit 
might  have  accrued  to  them  in  and  from  the  said  cruise,  during  the  residue  of  the 
said  four  calendar  months :  of  all  which  premises  the  said  Charles  Pole  afterwardi, 
to  wit,  on  the  Ist  day  of  May  in  the  year  of  our  Lord  1746,  at  London  aforessid, 
in  the  parish  and  ward  aforesaid,  had  notice,  and  was  then  and  there  requested  bj 
the  said  George  the  elder  and  George  the  younger  to  pay  to  them  £98,  parcel  of 
the  said  £100,  deducting  £2  residue  thereof,  in  respect  of  the  said  loss;  which  th* 
said  Charles,  according  to  the  form  and  effect  of  the  said  writing  or  policy  of 
assurance,  and  of  his  said  promise  and  undertaking,  then  and  there  ou^t  to  hsn 
paid  to  the  said  George  the  elder  and  George  the  younger. 

To  this  declaration  the  defendant  pleaded  the  general  issue :  and,  at  the  Sitting 
after  Hilary  Term  1748,  the  cause  was  tried  [443]  in  London,  before  the  Lord  Chief 
Justice,  by  a  special  jury;  when,  at  the  request  of  the  defendant's  counsel,  a  speciii 
verdict  was  found  to  the  effect  following : 

That  the  said  Charles,  on  the  said  30th  day  of  August  1744,  did  sign  and  sab- 
scribe  the  policy  of  assurance  in  the  declaration  mentioned,  in  the  words  sod 
figures  thereof,  as  stated  in  the  declaration.  That  the  said  ship  GoodftUow  was  isft 
at  Jamaica  on  the  14th  of  June  1744,  and  sailed  from  tiienoe  the  same  day,  upoa 
the  cruise  in  the  policy  mentioned,  and  that  the  said  ship  was  an  Ehiglish  privateov 
and  duly  commissioned  as  such.  That  on  the  10th  of  July  1744,  the  said  shiy 
OoodfeUow,  in  her  said  cruise,  met  with  and  took  a  French  ship,  with  money  sai- 
goods  on  board,  to  the  value  of  £4200  sterling,  as  a  prize ;  and  thtX  afterwards,  ts 
wit,  on  the  3 Ist  day  of  August  following,  Peter  Joyce,  the  captain  of  the  said  shiy 
Goodfelloip,  being  through  illness  unable  to  continue  in  the  command  of  the  ssM 
ship  GoodfeUow,  quitted  the  said  ship,  with  the  consent  of  all  the  crew  thereof ;  an4 
the  first  lieutenant,  John  Hussey,  was,  by  joint  consent  of  the  said  captain  and 
the  sailors  and  mariners  belonging  to  the  said  ship,  appointed  commander  therei^:' 
that  the  said  ship  GoodfeUow,  under  the  command  of  the  said  John  Hussey,  (< 
whom  the  said  command  would  necessarily  have  dev(dved  in  case  of  the  captaiA 
Peter  Joyce's  death,)  was  sailing  on  the  said  cruise  for  a  port  or  place  called 
River  of  Dogs,  to  fetoh  water ;  and  afterwards,  while  ^e  said  ship  was  necessari^ 
sailing  for  the  River  of  Dogs  aforesaid,  find  within  the  four  months  mentioned  ia 
the  said  policy,  viz.  on  the  23d  day  of  September  1744,  the  crew  of  the  said  ship 
mutinied  against  the  said  Captain  John  Hussey  and  his  officers ;  and  by  foroe  carried 
the  said  ship,  against  the  will  of  the  said  Captain  John  Hussey  KaA  other  offi^oer% 
who  could  not  resist  the  same,  towards  Jamaica;  and  before  her  arrival  in  pari! 
there,  causdessly,  against  the  consent  of  the  said  Captain  John  Hussey,  seised 
boat,  fire-arms,  and  cutlasses,  and  carried  <^  the  same^  and  deserted  the 
privateer;  by  which  the  said  voyage  and  cruise  was  totally  prevented  and 
for  the  remainder  of  the  said  four  months  from  the  said  23d  day  of  Septembers 
that  the  said  ship  arrived  at  Jamaica  upon  the  29tii  day  of  September  in  the 
year  1744,  and  was  there  in  good  safety  at  and  after  the  end  of  the  four  morn 
aforesaid;  but  was  prevented  by  the  said  mutiny  and  desertion  from  fi 
pursuing  her  said  cruise:  that  the  insurance  upon  the  said  ship  Good^tHlovj 
made  for  the  account  of  Peter  Joyce,  the  owner,  and  also  the  captain  for  the  f 
part  of  the  cruise;  and  that  the  said  Peter  Joyce  had  interest  in  the  said 
GoodfeUow  to  the  amount  of  the  sum  insured.  J 

This  ship  was  afterwards  lost  in  a  hurricane  which  happened  in  Jamaicsk  oajj 
the  20ti»  of  October  1744 ;  and  what  was  saved  out  of  the  wreck  did  not  anuisai 
the  expeAce  of  the  salvage :  but  as  this  event  happened  four  days  after  the  expiraJbio^ 
of  the  time  limited  in  the  policy,  it  did  not  fall  under  the  consideration  of  the  joxy 
in  this  action. 
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[444]  The  ^eeial  verdict  cune  on  to  be  argued  in  the  Court  of  King's  Bench, 
in  Easter  Term  1759,  when  the  Court  unanimously  gave  judgment  for  the  plaintiff. 

Whereupon  the  defendant  brought  a  writ  of  error  in  the  Exchequer  Chamber, 
There  the  cause  was  argued ;  and  that  Court  was  pleased  to  reverse  the  judgment 
of  the  Court  of  King's  Bench. 

But  to  reverse  this  judgment  of  reversal,  the  present  writ  of  error  was  brought  in 
Parliament ;  and  on  behalf  of  the  plaintiff  it  was  said  (W.  Murray,  A.  Hume  Camp- 
bell) to  be  found,  that  by  the  mutiny,  eta  the  voyage  and  cruise  was  totally  pre- 
vented and  lost  for  the  remainder  of  the  four  months  from  the  23d  of  September ; 
that  Peter  Joyce  had  interest  during  the  cruise  in  the  ship,  to  the  amount  of  the 
lum  insured ;  and  that  the  ship  was  in  being  at  and  after  the  end  of  the  four  months. 

The  general  question  therefore  is.  Whether  an  event  has  happened,  upon  which 
the  under-writers,  by  the  terms  of  the  policy,  are  to  pay  1 

Though  different  accounts  are  given  of  Uie  invention  of  insurances,  yet  they 
certainly  were  brought  into  practice  by  merchants,  for  the  sake  of  trade,  and  in 
wder  to  divide  the  risk.  The  nature  of  the  contract  originally  was,  that  a  specified 
voyage  should  be  performed  free  from  perils ;  and  in  case  of  accident,  the  insurer 
was,  for  a  certain  price,  to  bear  the  trader  harmless.  Hence  it  followed,  that  this 
contract  originally  related  to  the  safety  of  a  voyage  particularly  described,  in  reeptect 
n'ther  of  a  ^ip  or  cargo ;  and  i^at  the  insured  could  not  recover  beyond  the  amount 
of  his  real  loes:  therefore,  without  abandoning  what  was  saved  to  the  insurer,  he 
could  not  recover  the  whole  value,  except  in  the  case  of  a  total  loss.  A  very  in- 
accurate form  of  this  contract  was  anciently  used  among  merchants,  and  drawn 
by  themselves.  It  was  brought  into  England  by  persons  who  came  from  abroad, 
and  settled  in  Lombard-street ;  and  the  terms  of  it,  though  very  imperfectly  penned, 
having  acquired  a  sense  from  the  usage  of  merchants,  the  form  is  followed  to  this 
day,  and  every  policy  refers  to  those  made  in  Lombard-street  Hence,  contrary 
to  the  graieral  rule,  parol  evidence  is  admitted  to  explain  this  contract,  though  in 
writing;  and  the  words  are  controuled,  or  liberally  supplied,  by  the  intent  of  the 
agreement,  the  usage  of  merchants,  and,  above  all,  by  judicial  determinations, 
which  are  the  strongest  evidence  of  the  received  law  of  merchants.  And  upon 
these  policies,  the  voyage,  and  not  tiie  bare  existence  of  ship  and  cargo,  is  the  subject 
matter  of  the  insurance. 

In  process  of  time,  however,  variations  were  made  by  express  agreement  from 
the  firrt  kind  of  policy;  it  being  troublesome  to  the  traider  to  prove  the  value  of 
his  interest^  and  ascertain  the  amount  of  the  loss,  he  gave  the  insurer  a  higher 
premium  to  agree  to  estimate  his  interest  at  a  precise  sum,  and  to  give  up  his  claim 
to  what  might  be  saved ;  and  the  insured,  on  the  other  hand,  waived  any  claims  of 
contribution,  in  respect  of  accidents  which  [445]  might  obstruct  but  not  defeat 
the  voyagei  To  recover  therefore  upon  this  kind  of  policy,  the  insured  need  only 
prove  that  he  had  an  interest,  without  shewing  the  value. 

But  cases  where  it  might  not  be  proper  for  the  trader  to  disclose  the  nature  of 
his  interest,  introduced  a  third  kind  of  policy ;  where  the  insurer  dispensed  with  the 
insured  having  any  interest  either  in  ship  or  cargo.  In  these  two  last  kind  of 
p<^cies,  Taltied  free  from  average,  and  interest  or  no  interest,  it  is  manifest 
that  the  performance  of  the  voyage  or  adventure  in  a  reasonable  time  and  manner, 
and  not  the  bare  existence  of  the  ship  or  cargo,  is  the  object  of  the  insurance; 
and  so  it  has  often  been  adjudged*. 

*  DepeUba  v.  Ludlow,  Comyns  Rep.  360.  Insurance  on  a  hoy  used  for  a  packet- 
boat  from  Helvoetsluys  to  Harwich,  interest  or  no  interest,  without  further  account. 
The  hoy  in  her  vt^age  was  taken  by  a  Swedish  ship,  though  no  war  then  between 
Sweden  and  Great  Britain ;  and  after  being  nine  days  in  her  custody,  the  hoy  was 
retaken  by  an  English  man  of  war,  carried  to  Copenh^en,  and  from  thence  to 
Harwich,  where  she  was  at  the  time  of  the  trial  A  verdict  was  given  for  the 
plaintiff,  subject  to  the  opinion  of  the  Court  of  C.  B.  The  case  was  twice  argued ; 
first  by  civilians,  and  then  by  common  lawyers;  and  the  Court  gave  judgment  for 
the  plaintiff,  though  the  ship  was  then  in  being  at  Harwich.  The  question  was  not, 
whether  the  property  of  the  ship  was  lost  by  the  capture ;  but  whether  the  capture 
was  a  peril  insured  against,  and  had  happened  in  the  voyage. 
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[446]  Many  other  kinds  of  insurances  upon  other  sorts  of  things,  in  the  nature 
of  wagers  or  bargains  upon  contingencies,  have  been  introduced ;  aa  to  which,  the 
agreement  of  the  parties  is  Hie  rule  that  governs :  As,  That  a  man  shall  live  auch  a 
time — That  one  man  shall  outlive  another — That  a  voyage  shall  be  performed  in  a 
given  time — That  a  ship  shall  arrive  at  such  a  port  before  such  a  fair. — And  every 
o>ther  contingency  may  be  insured  at  a  fixed  sum.  Many  merchants,  with  a  view 
to  their  own  gain,  as  well  as  the  public  service,  desiring  to  engage  in  fitting  out 
privateers,  the  great  expence  of  which  consists  in  the  outset,  the  victualling  stores, 
the  advance  money  paid  to  the  sailors,  etc.  they  bethought  themsdves  whether  they 
could  divide  the  risk  by  insurance.  By  the  first  kind  of  insurance,  open  policies, 
tihey  could  not  do  it,  because  there  was  no  cargo ;  and  the  value  of  the  ship  was  not 
the  measure  of  the  owner's  expence  and  risk.  Neither  could  th^  do  it  according 
to  the  second  or  third  kind  of  policies,  as  describing  any  particular  voyage:  the 

Barclay  v.  Collier,  B.  R.  Mich.  1744.  Insurance  on  the  ship  oalled  the  Ludlow- 
Castle  man  of  war,  from  Jamaica  to  England,  interest  or  no  interest,  free  of 
average,  etc.  The  ship  was  in  her  voyage  compelled  by  storms  at  sea  to  put  into 
Antigua ;  where  Admiral  Enowles,  being  in  want  of  a  hulk  for  his  Majesty's  service^ 
thought  proper  to  convert  the  Ludlow^attU  to  that  use ;  but  the  treasure  on  board 
her  was  brought  home  in  the  Scarborough,  The  insured  brought  his  action,  and 
though  it  appeared  in  evidence,  that  the  ship  was  existing  and  upon  the  eetablish- 
ment,  yet  it  was  determined,  and  a  verdict  given  by  a  special  jury  accordingly,  that 
the  voyage  from  Jamaica  being  lost,  the  plaintiff  was  entitled  to  recover. 

Stonej/  V.  Brown,  B.  R.  Trin.  1746.  Insurance  on  the  Sarah  galley  at  and  from 
London  to  Gibraltar,  and  from  thence  to  London,  valued  at  the  sum  insured.  This 
ship  was  chartered  from  London  for  Gibraltar,  and  thence  to  the  Nore,  to  receive 
orders  from  the  freighter;  and  he  plaintiff  was  the  sole  owner  of  the  ship.  The 
ship  arrived  at  Gibraltar  in  June,  and  was  loaded  with  wines  by  the  freighter's 
correspondent  for  her  return-voyage.  At  Gibraltar  the  ship  was  seized  by  the  Salis- 
bury  and  Solebay  men  of  war,  the  captain  turned  out  of  possession,  and  several  of 
the  sailors  impressed.  The  captors  proceeded  against  the  ship  and  cargo  as  for- 
feited ;  but  the  ship  was  ordered  to  be  restored,  and  was  sent  by  the  f  reightw's  corres- 
pondent with  a  cargo  for  Dunkirk,  where  she  was  afterwards  overset  and  lost.  An. 
aotion  was  brought  by  the  insured ;  and  though  it  was  relied  on  for  the  defendant,  that 
the  ship  was  not  totally  lost,  but  had  been  delivered  after  the  capture  to  the  agent  of 
the  freighter,  and  by  him  sent  on  another  voyage;  yet  as  the  taking  at  Gibraltar 
was  a  breach  of  the  policy  in  the  voyage,  whereby  the  return-voyage  waai  prervented, 
a  special  jury  gave  the  plaintiff  a  verdict  for  a  total  loss,  and  he  had  judgment 
accordingly. 

H anbury  v.  King,  B.  R.  Mich.  1746.  Insurance  on  the  AntM,  at  and  from  any 
port  or  place,  or  d^;ree  of  latitude,  wheresoever  the  ship  might  be  on  the  7th  of  May 
1741,  to  any  port,  place,  and  degree  of  latitude,  until  her  arrival  at  Lcmdon,  in- 
tereet  or  no  interest,  free  of  average,  etc.  This  ^p  was  a  tender  to  the  ships  sent 
to  the  Soutih  Sea  under  the  command  of  Lord  Anson,  and  proceeded  to  the  island  of 
Juan  Fernandez,  where  she  was  unloaded,  and  discharged  the  King's  service.  But 
being  in  want  of  stores  to  return  to  England,  she  was  sold  by  the  captain  for  the 
use  of  the  fleet,  for  £300,  for  which  he  received  a  bill  on  the  CJommissioners  of  the 
Navy,  which  was  afterwards  paid  to  the  plaintiff  the  sole  owner,  together  with  the 
freight  and  all  the  saiUors'  wages  to  the  time  of  the  sale  of  the  ship.  The  plaintiff 
also  received  £6410  for  the  freight  of  tlie  outward  bound  voyage,  and  £2690  for 
beven  months'  freight,  as  the  computed  time  for  the  ship's  return  borne.  An  action 
was  brought  on  the  policy ;  and  although  it  was  insisted  on  for  the  defendant,  that 
the  ship  had  not  been  destroyed  by  any  peril  in  the  policy,  but  sold  by  the  owner 
for  the  use  of  government,  who  had  for  the  conveniency  of  the  service  disposed  of 
her  as  was  thought  [446]  fit;  and  that  the  insured  had  actually  received  a  price  and 
freight  for  her,  as  having  performed  her  homeward-bound  voyage;  so  that  if  there 
was  any  loss  in  point  of  value,  it  would  only  be  a  partial  and  average  loss,  which 
was  expressly  not  to  charge  the  insurer;  yet  upon  all  the  above  facts,  agreed  be- 
tween the  parties,  as  the  ship  had  been  rendered  incapable  of  performing  i3ie 
service  for  which  she  was  fitted  out,  viz.,  attending  the  fleet  in  the  South  Seas  and 
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way  taken  therefore  was,  to  insure  the  ship  from  all  perils,  enumerated  aa  a 
privateer,  to  cruise  during  a  limited  time:  and  such  insurance  of  privateers  is  a 
modern  practice.  The  very  end  of  this  contract  shews,  that  the  capacity  of  the  ship 
to  eruite,  notvnthttandmff  the  perilt,  and  not  the  existence  or  the  property  of  the 
ship  at  the  end  of  the  limited  time,  is  the  subject  matter  of  such  an  insurance. 
And  this  is  not  only  the  obvious  meaning  of  the  parties  to  such  a  contract,  but 
judicial  determinations  have  declared  this  to  be  the  sense*.  The  IegiB-[4473-lature 
also  has  considered  l^e  insurance  of  privateers  as  beneficial,  and  plainly  under- 
'^tood  that  the  existence  of  the  ship  was  not  the  subject  matter  of  tiie  insurance: 
for  an  act  of  the  19  Geo.  II.  c.  37,  which  prohibits  insurances  interest  or  no  in- 
terest, provides,  that  assurances  on  private  ships  of  war,  fitted  out  by  any  of  his 
Majesty's  subjects,  solely  to  cruise  against  his  Majesty's  enemies,  may  be  made  by 
or  for  the  owners  thereof,  interest  or  no  interest,  free  of  average,  and  without 

home,  the  plaintiff  recovwed  a  verdict  for  a  total  loss,  by  a  special  jury,  agreeable 
10  the  directions  of  the  Court. 

Dean  v.  Ditcher,  Strange  1260.  Insurance  on  goods  in  the  Dursley  galley,  in- 
terest or  no  intoreetk  free  of  average,  etc.,  at  and  from  Jamaica  to  Bristtd.  The 
ship  in  her  voyage  was  taken  by  a  Spanish  privateer,  and  carried  into  a  port  in 
Spain,  where,  after  being  kept  eight  days,  she  was  cut  out  by  an  English  privateer. 
The  insured  brought  an  action  on  the  policy.  The  insurer  insisted  it  was  only  an 
average  loss,  the  ship  and  goods  existing,  and  by  statute  were  to  be  restored  to  the 
owners  on  salvage.  But  it  was  determined  by  a  special  jury,  and  a  verdict  given 
accordingly,  that  notwithstanding  the  existence  of  the  ship  and  goods,  yet  the 
maured  .voyage  being  lost^  the  plaintiff  was  entitled  to  recover  upon  that  policy. 

Whitehead  v.  Bance,  B.  R.  Mich.  1749.  Insurance  on  the  Dispatch  galley,  in- 
terest or  no  interest,  free  of  average,  etc.,  from  Jamaica  to  Hull.  In  her  voyage  she 
was  taken  by  a  French  privateer,  and  carried  io  Hamburgh ;  and  after  being  twelve 
days  in  the  hands  of  the  enemy,  she  was  retaken  by  an  English  ship,  and  brought 
to  London ;  where  she  was  adjudged  to  be  restored  to  the  owner,  paying  salvage. 
The  owner  sold  the  ship,  and  paid  the  salvage.  An  action  being  brought  on  Uie 
policy,  it  was  held  to  have  been  a  loss  of  lihe  voyage;  and  the  speoiali  jury  gave  a 
verdict  accordingly. 

*  Pond  V.  King,  1  Wilson  191.  Insurance  for  three  months,  from  the  21st  o{ 
December  1744,  upon  the  Salamander  privateer,  to  any  port  or  places  whatsoever, 
interest  or  no  interest,  free  of  average,  etc.  The  privateer  was  taken  in  the  second 
month  by  a  French  man  of  war,  who  took  the  captain  and  most  of  his  men,  with 
the  conunission  and  provisions,  on  board  his  own  ship,  and  was  carrying  his  prize 
into  France;  but  soon  afterwards  the  privateer  was  retaken  by  an  English  ship, 
which  took  her  on  a  cruise,  and  then  carried  her  into  Lisbon,  where  she  remained. 
An  acSCion  being  brought  on  the  ptdicy,  a  special  verdict  was  found ;  and  upon 
aiding  it  in  the  Court  of  King's  Bench,  judgment  was  unanimously  given  for  the 
plaintiff,  and  no  writ  of  error  was  ever  brought  against  this  judgment. 

Jenkins  v.  Mackemie,  Mich.  174'9.  Insurance  on  a  privateer  for  two  months. 
In  the  first  month  she  was  taken  by  "Qm  enemy,  and  afterwards  retaken  by  Admiral 
Martin,  who  before  the  end  of  that  month  sent  her  into  Bristol.  The  privateer  had 
received  no  damage  in  the  engagement  in  which  she  had  been  taken,  but  what 
might  have  been  repaired  without  any  great  expence  if  she  could  have  been  put  into 
a  dock;  but  when  she  arrived  at  Bristol,  the  docks  were  full,  and  workmen  so 
scarce,  that  she  could  not  be  repaired  before  the  time  in  the  p<dioy  expired.  The 
plaintiff  brought  his  action,  against  wiiich  the  defendant  insisted,  that  the  ship 
existing,  and  he  not  having  insured  against  the  fulness  of  docks  and  scarcity  of 
workmen,  he  could  not  be  liable  for  a  loss :  yet  as  the  two  months'  cruise  was  lost 
by  a  peril  within  the  policy,  the  plaintiff  had  a  verdict. 

Fitzgerald  v.  Wainhouse,  B.  R.  Mich.  1749.  An  action  upon  the  very  same 
policy  now  in  question,  against  another  under-writer,  in  which  the  plaintiff  de- 
clared verbatim  as  in  this  case.  It  was  defended  at  the  trial;  but  a  special  jury 
gave  a  verdict  for  the  plainitiff,  agreeable  to  the  directions  of  the  Court,  and  judg- 
ment accordingly.  The  defendant  indeed  brought  a  writ  of  error,  but  despairing 
of  success,  suffered  it  to  be  nonprossed,  and  paid  the  money. 

303 


Digitized  byVjOOQlC 


IV  BBOWH.  FITZ-6ERALD  V.  POLE  [1754] 

benefit  of  salvage  to  the  assurers.  And  there  was  no  occasion  to  except  the  case  of 
privateers,  bad  the  existence  of  the  ship  been  looked  upon  as  the  only  object;  for 
the  value  of  the  insurance  might  have  been  confined  to  the  interest  in  the  ship. 

Upon  some  of  these  reasons  and  authorities,  as  well  as  others,  the  Court  of 
King's  Bench  gave  judgment  in  this  case  for  the  plaintiff.  But  the  objeotions  to 
this  judgment  principally  relied  on,  were  these:  I.  That  as  the  ship  existed  at  the 
end  of  four  months,  noticing  was  to  be  paid;  the  insurers  only  undertaking  that 
the  thip  should  not  be  totally  lost  or  destroyed  wlithin  that  time.  II.  That  suppose 
tjie  meaning  was  to  insure  the  ship's  capacity  to  cruise  during  four  months^  not- 
withstanding the  perils  mentioned ;  yet  unless  she  warn  prevented  by  any  of  the 
means  mentioned  in  the  policy,  during  the  whole  time,  nothing  was  to  be  paid. 
For  the  insurance  must  be  taken  to  be  only  against  the  entire  loss  of  the  whole 
time ;  but  in  this  case  the  ship  cruised  for  part  of  the  tima  III.  That  if  the  ship's 
capacity  to  cruise,  and  not  the  bare  existence  of  the  ship,  was  the  thing  insured ; 
it  was  not  found  that  Peter  Joyce  had  any  interest  in  the  cruise,  only  that  he  was 
owner  of  and  had  interest  in  the  ship  during  the  cruiser 

As  to  the  first  objection,  it  was  said  to  prove,  that  if  during  the  whole  four 
months  the  ship  had  been  by  force  turned  into  a  fire«hip  or  transport,  detained  in 
port  by  an  embargo,  taken  and  kept  by  privateers,  arrested  and  detained  by 
princes,  or  so  disabled  in  a  storm  the  first  day,  as  not  to  be  capable  of  going  to  sea 
dur{44iB}-ing  the  time;  provided  the  owners  had  the  ship  or  her  hull  again,  the 
insurers  were  to  pay  nothing.  But  this,  besides  contradicting  so  many  principles 
and  authorities,  proved  more  than  would  be  seriously  contended  for.  As  to  the 
second  objection,  according  to  that  rate  of  arguing,  if  the  ship  was  safe  ait  any  time 
on  the  15th  of  June,  there  never  could  be  a  loss  afterwards;  and  though -she  had 
been  burnt,  sunk,  or  taken  on  the  16th,  the  insurer  would  not  be  liable:  which, 
besides  contradicting  all  the  authorities  in  the  cases  of  privateers,  in  errety  one  of 
which  the  ship  had  cruised  for  some  time,  reduced  the  four  months  to  the  first  in- 
stant of  that  time ;  and  therefore  was  a  flat  contradiction  to  the  express  terms  of 
the  policy. — ^And  to  the  third  objection  it  was  answered,  that  the  property  of  the 
ship  carried  an  interest  in  her  capacity  to  cruise ;  a  public  law  having  given  prizes 
taken  by  privateers,  to  and  among  the  owner  and  owners  of  such  ship  or  vessel,  and 
the  several  persons  who  shall  be  on  board  the  same,  in  such  shares  and  proportions 
as  shall  be  agreed  on  with  the  owner  or  owners.  And  to  suppose  the  owner  to  have 
parted  with  his  whole  interest  in  the  use  of  the  ship  during  the  cruise,  and  yet  to, 
have  retained  his  interest  in  the  privateer  during  the  cruise,  was  to  make  an  in- 
tendment contrary  to  the  averment  in  the  declaration,  and  finding  of  the  verdict; 
and  to  suppose  a  case  which  never  existed  in  fact,  namely,  thtA  the  owner  of  a  ship 
lets  her  out  on  freight  to  cruise  as  a  privateer.  But  ihe  parties  in  this  contract 
have  agreed  and  understood,  that  the  use  of  this  ship  was  attendant  upon  tSie  pro- 
perty ;  for  they  have  insured  the  ship's  capacity  to  cruise,  and  valued  it  on  the  ship. 
Lastly,  that  there  have  been  judicial  determinations,  and  one  upon  this  very  policy, 
in  favour  of  what  the  plaintiff  in  error  contended  for,  unreversed  and  unappealed 
from ;  and  people  probably  have  transacted  losses  upon  their  authority,  and  entered 
into  contracts  according  to  the  sense  judicially  received.  Theit  in  mercantile  con- 
tracts, especially  for  the  sake  of  certainty,  it  is  better  to  adhere  to  decisions,  even 
if  they  were  at  first  erroneous.  That  all  new  contracts  were  made  in  the  sense  of 
the  judicial  determinations;  and  supposing  an  iAterpretation  at  first  wrong,  it 
becomes  afterwards  unjust  and  highly  inconvenient  to  vary  from  it.  And  there- 
fore it  waa  hoped,  that  the  judgment  of  the  Exchequer  Chamber  would  be  reversed, 
and  the  judgment  of  the  Court  of  King's  Bench  affirmed. 

On  the  other  side  it  was  contended  (R.  Henley,  T.  Sowell),  that  the  insurer  being 
by  the  terms  of  the  policy  free  from  all  average,  the  plaintiff  could  not  be  entitled 
to  recover  but  in  case  of  a  total  loss;  and  the  ship  being  found  by  the  special 
verdict  to  be  in  good  safety  at  and  after  the  end  of  the  four  months  for  which  the 
insurance  was  made,  there  could  be  no  such  loss.  That  lihe  ship  alone  was  insured, 
and  not  the  cruise;  and  to  contend  otherwise  was  not  only  contrary  to  the  exprew 
words  and  plain  meaning  and  intention  of  the  policy,  by  which  the  thip  alone 
was  repeatedly  expressed  to  be  the  thing  insured,  but  it  was  also  contrary  to  the 
nature  of  an  insurance ;  the  safety  of  the  ship  itself,  or  of  whatever  else  is  the  im- 
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[449]-inediate  object  of  the  insurance,  being  the  only  thing  insured ;  and  not  any 
uDcertain  benefit  which  may  arise  to  the  owner  by  means  or  in  consequence  of  it. 
Nor  can  any  such  consequential  benefit  be  proqperly  the  subject  matter  of  an  in- 
surance, as  it  is  not  capable  of  being  estimated.  But  supposing  the  cruise,  or  the 
benefit  of  the  cruise,  or  the  free  use  of  the  ship  for  the  cruise,  to  hare  been  the 
thing  insured;  yet  even  of  any  of  these  three  there  was  no  total  toss,  the  ship 
iisring  actually  cruised  till  within  about  a  fortnight  of  the  whole  time,  and  taken 
a  rich  prize  of  the  value  of  £4200  sterling.  And  supposing  tliat  what  was  found 
by  the  verdict,  amounted  to  a  total  loss  of  any  of  these ;  yet  it  was  not  found,  nor 
was  it  averred  in  tlie  declaration,  that  Peter  Joyce,  for  whose  benefit  tin  insurance 
wu  made,  had  any  interest  in  the  cruise,  but  only  in  the  ship  itself ;  and  to  recover 
in  an  action  upon  a  valued  policy,  the  plaintiff  must  aver  an  interest  in  his  de- 
clsration,  and  prove  it  at  the  trial.  It  was  therefore  hoped,  ,that  the  judgment 
given  for  the  defendant  would  be  a^rmed  with  costs. 

Aftbb  hearing  counsel  for  three  days  on  this  writ  of  error,  the  judges  were 
directed  to  deliver  their  opinions  upon  the  following  questions,  viz.  1st,  "  Whether 
the  facts  found  by  the  special  verdict  in  tliis  cause,  do  amount  to  a  breach  of  the 
pohcy  of  insurance,  upon  which  the  action  is  brought.  2d.  In  case  they  do,  whether 
the  want  of  an  averment  in  the  declaration  that  the  plaintiff,  or  Peter  Joyce,  was 
interested  in  the  cruise  therein  mentioned,  is  an  error  in  this  record."  And  tlie 
Judges  h&ving  taken  time  to  consider,  and  differing  in  tlieir  opinions,  they  de- 
livered them,  with  their  reasons,  seriatim:  whereupon  it  was  orderbd  and  ai>- 
jUDGan,  that  the  judgment  given  in  the  Ck>urt  of  Exchequer  Chamber,  reversing  the 
judgment  given  in  the  Court  of  King's  Bench,  should  be  affirmed;  and  that  the 
record  should  be  remitted :  and  it  was  further  orokbxo,  that  the  plaintiff  in  error 
should  pay  to  the  defendant  in  error,  £5  for  his  costs  in  the  House.*  (Jour.  vol.  28. 
p.  213-225.) 

[460]  Case  4. — Robert  Mac  Nair, — AppellarU ;  James  Coulter  and 
others, — Respondents  [15th  February  1773]. 

[Mew's  Dig.  xiii.  1142.    1  Scots  R.R.  465.] 

[In  the  case  of  a  valued  policy  on  both  ship  and  cargo,  the  assured  must  recover 
the  whole  sum  underwritten,  because  he  could  not  have  any  claim  for  a  re- 
turn of  premium  for  short  interest,  if  the  ship  had  arrived  safe.] 

**  Intbrlocutobs  of  the  Court  of  Session  iu  Scotland  revbrsbd,  and 
the  Cross  Appeal  dismissed. 

Of  policies  there  are  two  kinds,  valiied  and  open:  the  difference  is,  that 
in  the  former,  property  insured  is  valued  at  prime  cost  at  the  time  of 
effecting  the  policy ;  in  tiie  latter,  the  value  is  not  mentioned.  In  the  case 
of  an  open  policy  the, value  must  be  proved,  in  the  ottier  it  is  agreed;  and 
it  is  just  as  if  the  parties  had  admitted  it  at  the  trial.     2  Burr.  1117. 

A  Valued  Policy  is  not  a  wager  policy:  it  originates  from  the  circum- 
stance of  its  being  sometimes  troublesome  to  the  trader  to  prove  the  value 
of  his  interest,  or  to  ascertain  the  quantity  of  his  loss;  he  therefore  gives 
the  insurer  a  higher  premium  to  agree  to  estimate  his  interest  at  a  sum 
certain.  In  this  case  the  plaintiff  must  prove  tome  interest,  although  he 
need  not  prove  the  value  of  his  interest.  But  if  a  valued  policy  were  used 
merely  as  a  cover  to  a  wager  in  order  to  evade  the  statute,  (19  Geo.  II.  c. 
37.)  it  would  be  void.     2  Burr.  1167.  4  Burr.  1966.  Parke,  c.  14.** 

In  the  year  1749,  Robert  Mac  Nair,  the  appellant  in  the  original  appeal,  was 
concerned  in  a  sugar-house  at  Glasgow,  in  Scotland;  and  being  desirous  of  em- 

*  In  a  memorandum  on  the  back  of  the  printed  case  it  is  said,  that  the  Judges 
of  the  King's  Bench  were  of  opinion  with  the  plaintiff  on  both  the  questions:  that 
the  rert  of  the  Judges,  togethar  with  the  Lord  Chancellor,  were  of  opinion  against 
the  plaintiff  on  the  first  question :  and  that  as  to  the  second  question,  they  differed 
in  their  opinions. 
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ploying  hiB  son  Jaiues  Mac  Nair,  he  resolTed  to  send  him  out  vith  an  adventure  of 
merchandize  to  Barbadoee ;  and  to  encourage  him,  and  engage  liis  attention  and  appli- 
cation to  buainees,  the  appellant  gave  him  one  fourth  share  in  the  adventure. 

The  appellant  then  freighted  a  ship  at  Glasgow,  and  shipped  a  cai^  on  boud 
her,  with  which  Jamee  Mac  Nair  proceeded  to  Barbadoes;  where  having  arriied, 
he  put  his  cargo  under  the  care  of  Messieurs  Harveys,  merchants  there,  to  whom  Ic 
was  addressed.  But  finding  some  difficulty  at  Barbadoee,  to  sell  to  adruitage  tl 
the  merchandize  he  carried  out,  Messieurs  Harveys  recommended  what  remained 
undisposed  of  to  Virginia,  and  accordingly  the  same  was  shipped  in  a  proper 
vessel,  and  James  Mac  Nair  went  in  her  as  supercargo.  At  Virginia  he  disposed 
of  the  whole  of  his  adventure,  and  purchased  of  Messieurs  Hutchins  and  Tucker, 
merchants  there,  a  small  ship  or  vessel  called  the  Jebn,  not  exceeding  eighty  ton 
burthen ;  for  which,  and  her  boat,  tackle,  and  apparel,  h;B  paid  £i50  Virginii 
currency,  (being  equal  to  £360  sterling,)  as  appeared  by  the  bill  of  sale  madi 
thereof  to  him,  dated  the  13th  of  November  1749. 

On  the  1st  of  November  1749,  James  Mac  Nair  wrote  a  letter  to  the  »ppeUa&V 
dated  at  Virginia,  wherein,  inter  alia,  he  said,  "  I  have  purchased  a  vessel  of  foni^ 
seven  foot  keel  for  £350  current  money,  and  am  now  purchasing  her  a  cargo  far 
Barbadoes,  in  order  for  purchasing  sugars."  Again,  "  This  vessel  I  have  purd^sM^ 
I  believe  she  will  answer  you  very  well ;  she  is  a  [461]  new  vessel,  never  was  out  it 
sea  yet,  which  will  prove  to  your  contentment ;  her  name  is  the  Jran."  H&i " 
thus  purchased  the  Jean  ready  fitted  t^d  equipped,  he  got  a  cargo  for  her, 
proceeded  therewith  back  to  Barbadoes,  and  afterwards  returned  again  to  Viigii 
where  he  then  loaded  another  cargo  in  the  Jean  to  be  carried  to  Barbadoes. 
insurance  made  on  the  Jeaoi  and  her  cargo,  for  this  last  voyage,  was  the  subject 
the  present  dispute  between  the  parties. 

On  the  7th  of  May  1750,  James  Mac  Nair,  being  at  Virginia,  wrote  a  letter  to 
father,  wherein  after  mentioning  several  particulars  relative  to  the  disposal  of 
last  cargo,  he  proceeded  to  acquaint  him  with  the  value  of  the  c&rgo,  which  he 
intended  to  ship  for  Barbadoes,  in  the  following  words,  viz.  "  You  advised  me 
acquaint  you  of  the  value  I  will  have  on  board,  in  case  you  make  insurance, 
(meaning  the  ship  Jean)  will  carry  450  barrels  of  corn,  which  amounts  to  £3 
and  about  sixty  barrels  of  pork,  at  558.  per  barrd,  £165,  total  amount  £ 
but  she  will  not  carry  near  the  amount  of  the  cargo  that  I  have  bought  here,  of 
I  must  take  bills  for  the  remainder."  On  tlie  22d  of  the  same  month,  he 
another  letter  from  Virginia  to  ttie  appellant,  wherein  he  acquainted  him,  that 
hoped  to  sail  in  about  ten  days,  and  when  at  Barbadoee  would  write  to  him 

On  the  8th  of  June  1750,  tlie  appellant,  by  Mr.  Stalker  his  broker,  caused  { 
policy  of  insurance  to  be  effected  at  Glasgow,  filled  up  in  the  name  of  the  appeilanri 
and  company,  (meaning  his  son  the  said  James  Mac  Nair,)  in  the  UAual  fora 
insuring  against  the  usual  perils  of  tlie  sea,  etc.  upon  the  said  ship  Jean  and  bl 
cargo,  for  a  voyage  from  Virginia  to  Barbadoes ;  and  James  Mac  Nair  was  thenij 
mentioned  as  master  of  the  ship ;  the  ship  and  her  cargo  were  therein  valiai 
at  £1000  without  any  further  account  to  be  given  by  the  assured  to  the  assuni^ 
or  any  of  them,  for  tlie  same;  according  to  which  particular  sum,  all  losses  wdj 
to  be  paid  by  the  underwriters,  proportionably  to  the  several  sums  by  them  unda 
wiitten,  and  the  assurers  confessed  themselves  paid  the  consideration  or  premium 
at  the  rate  of  £1  15s.  per  cent,  and  it  was  thereby  agreed,  that  in  case  of  any  lM[| 
there  should  be  an  abatement  of  £2  per  cent,  at  payment  thereof.  ^ 

This  policy  of  insurance  was  underwritten  by  the  respondents  Coulter  aai 
Bogle  for  £100  each,  by  the  respondents  Graliam  and  Cross  for  £200  eadi,  I 
Archibald  Ingram,  James  Spreul,  and  George  Buchanan,  since  deceased,  for  £1 
each,  and  by  one  James  Johnson  for  £100,  so  tliat  tlie  sum  of  £1000  in  tiie  wti 
was  underwrote  and  insured  by  the  said  policy  of  insurance. 

When  tills  policy  was  effected,  the  appelant  did  not  produce  to  the  underwrit 
the  letter  he  had  received  from  his  son  James  Mac  Nair,  dated  the  7th  of  May  17 
wherein  the  son  informed  him,  that  the  total  value  of  his  whole  cargo  on  boi 
would  not  exceed  £480,  neither  did  the  appellant  acquaint  the  underwriters  n 
the  kind  of  vessel  the  J  earn,  was,  or  that  she,  with  her  boat  [462]  and  all  her  tac 
etc.  cost  only  £360  sterling ;  although  he  was  possessed  of  a  full  knowledge  of  tl 
facts  from  his  son's  letters  of  the  1st  of  NoVember  1749,  and  7th  of  May  1750  i 
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(ram  which  he  knew  or  was  acquainted,  that  tlie  value  of  both  the  ship  and  all  her 
cMgo  would  not  exceed  £840  sterling. 

On  the  25th  of  June  1750,  the  said  ship  Jtam,  sailed  fr<HU  Hampton  Road,  in 
Tirginis,  with  some  corn  and  other  merchandize  on  board,  on  her  said  insured 
Tojtge  lo  Barbadoee,  but  having  lost  an  anchor  and  cable,  she  put  back  and  sailed 
again  ou  the  27th  of  the  same  month  \  on  which  daj  James  Mac  Nair  wrote  to  his 
btiier  the  following  extraordinary  letter,  which  appears  to  be  dated  at  Virginia, 
the  Bsid  27th  of  June  1750.  "  Honoured  Sir,  I  meeting  with  this  opportunity, 
Ihought  fit  to  acquaint  you  of  my  being  in  good  health,  hoping  that  you  and  all 
Ik  family  are  in  the  same.  I  am  here  l3ring  for  a  fair  wind,  and  all  clear  to  sail, 
a  which  you  have  an  account  of  the  value  of  yours  I  have  on  board,  and  ^ao  of 
iaiUie  James  Smith,  viz.  4850  bushels  Indian  corn  at  4s.  per  bushel,  and  forty-five 
»ml8  pork  at  £3  per  barrel,  and  fifty  barrels  tar  at  32s.  6d.  per  barrel,  8000 
larrel  stares  at  £7  per  thousand,  and  of  live  stock  and  other  goods  to  the  amount 
I  £75,  and  the  value  of  the  vessel,  which  amounts  to  £787  odd  money  sterling, 
Aich  in  all  amounts  to  £2104  Ss.  staling;  and  as  I  have  done  the  utmost  in  my 
over  since  I  left  you,  concerning  your  gmxls  and  Baillie  James  Smitli's,  of  which 
kre  is  £145  of  his  to  be  deducted  out  of  the  above  sum,  of  which  I  have  made 
Itomss  Craig  master  of  the  brig  Jean  for  Barbadoes,  and  then  to  Glasgow ;  and  as 
sis  a  young  man,  and  I  could  get  no  other,  you  will  please  insure  at  least  £1800 
Itrling;  and  that  you  need  not  fear  that  it  is  more  than  the  value  that  I  have  on 
Mrd;  neither  delay  any  time  after  you  receive  this  letter  in  getting  insurance, 
IT  if  jou  do  fail  you  may  perhaps  be  a  sufferer ;  and  acquaint  Baillie  James  Smitli 
mceming  his  value^  that  in  case  the  vessel  meet  with  any  accident,  that  he  need 
at  blame  me  in  not  advising  him ;  but  be  sure  you  do  not  neglect  to  insure  the 
bore  ralue  of  yours  in  time,  for  thwe  is  an  island  called  Bermudas,  that  lies 
Hwixt  Virginia  and  Barbadoes,  that  I  am  very  much  afraid  of,  and  that  there 
I  itrange  notions  runs  in  my  head,  that  I  will  meet  with  some  accident  about  it, 
ad  I  b^  of  you  to  lose  no  time  in  insuring  the  wliole,  as  all  is  w^  yet.  Be  sure 
lat  in  case  you  mistake,  and  have  any  doubt  about  tlie  master's  name,  is  Thomas 
Mg,  master  of  the  J  tan  brigantine,  her  burthen  is  about  1 14  tons.  I  wrote  you 
efore  that  I  carried  command  of  her;  but  in  case  of  insurance,  and  any  mis- 
Irtane  happens,  I  being  a  young  man  the  insurers  might  have  reflected  on  me ; 
■tai  I  have  put  in  a  man  that  has  served  his  time  to  ih'b  sea,  and  being  experienced 
itt  way,  they  can  make  no  reflections,  and  I  shall  act  every  thing  as  if  the  whole 
M  inaured,  and  hopes  as  before,  you  will  lose  no  time ;  and  I  will  not  fail  in  it, 
r  I  un  very  eager  on  insur-^iSS^iuice,  aa  we  are  all  born  to  misfortunes."  And  in 
poitacript  to  this  last  letter  he  added,  ''  When  you  receive  this  letter,  if  you  can- 
it  get  insurance  in  Glasgow,  be  sure  to  write  directly  to  London." 

It  did  not  clearly  appear,  on  what  day  the  appellant  received  tlus  last  letter 
om  hig  son ;  but  it  was  evident  he  received  it  pren'ious  to,  or  on  the  13tii  of  August 
ffiO,  and  had  communicated  it  to  Baillie  James  Smith :  for  ou  the  13th  of  August 
VO,  the  appellant  wrote  a  letter  to  the  said  James  Mac  Nair,  wherein  he  acknow- 
Iged  the  receipt  of  his  said  letter  of  the  27th  of  June  1750,  and  gave  him  very 
uticular  instructions  about  making  out  his  invoice  and  bills  of  lading,  in  the 
lowii^  words ;  viz.  "  You'l  be  sure  to  write  Mr.  David  Currie  merchant  in  Lon- 
n,  what  value  you  will  have  both  of  ship  and  cargo  for  our  account,  and  you'l 
n  advise  Mr    David  Currie  what  effects  you  will  have  of  Baillie  Smith's,  so  as 

may  make  insurance  for  him  also ;  and  what  you  order  for  him  you'l  mark 
8.  and  what  you  bring  for  us  you'l  mark  R.  M.  you'l  take  care  your  invoice  be 
•r,  and  send  us  a  copy  of  them  by  London,  and  also  by  any  other  ship  offering 
r  our  place;  we  will  not  grudge  the  postage  of  at  least  three  of  them.  I  made 
inranoe  from  Virginia  to  Barbadoes  for  £1000,  and  have  wrote  to  Mr.  Currie 
inanre  what  you  write  for,  and  have  received  liis  advice  tliat  he  will  do  it  as  soon 
you  advise  him;  and  in  case  of  any  misfortune,  the  bills  of  lading  and  the 
roice  that  yov  send  by  London,  or  any  other  ship,  will  prove  the  value  lost." 
d  on  the  same  day,  Baillie  James  Smith  wrote  a  letter  to  Mr.  David  Currie, 
Bring  him  to  make  insurance  for  him  for  £100  sterling,  for  goods  on  his  account 
m  Virginia  to  Barbadoes,  on  board  the  J  tan  brigantine,  Tliomas  Craig  master : 
dl  added,  "  I  am  advised  she  was  waiting  for  a  wind  and  deeir  to  sail  the  27th  of 
»e  last" 
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The  appellant  was  not  satisfied  with  the  insurance  for  £1000  which  he  had 
effected  previous  to  his  receipt  of  his  son-'s  letter  of  the  27t4i  of  June  1750;  for  it 
was  in  proof,  that  on  the  19th  of  August  1750,  he  went  to  one  Mr.  John  Jamiegon 
of  Glasgow,  in  order  to  effect  a  further  insurance;  but  upon  reading  the  letter, 
Jamieson  answered,  that  considering  the  contents  of  it,  he  would  not  insure  £100 
for  £50  premium ;  and  upon  the  appellant's  asking  the  reason,  Jamieeon  replied, 
that  the  goods  were  oyer  valued  in  the  letter,  and  that  he  did  not  like  the  dreaming, 
which  to  him  looked  like  a  waking  dream. 

This  answer  and  refusal  did  not  however  put  a  stop  to  the  appellant's  attempting 
to  effect  a  further  insurance ;  for  on  the  next  day,  he  gave  the  foQlowing  order  in 
writing  to  Mr.  Stalker  his  broker  for  that  purpose,  viz.  "  Goods  aboard  the  Jean 
brigantine,  Thomas  Craig  master,  4850  bushels  of  corn  at  28.,  £485 ;  8000  barrel 
staves  at  408.,  £16 ;  forty-five  barrek  pork  at  408.,  £90 ;  fifty  barrels  tar  at  208., 
£50 ;  live  stock  and  other  goods  £75,  the  vessel  £787 ;  £1503. 

[464]  "  Mr.  Andrew  Stalker,  Above  is  a  note  of  the  value  of  ship  and  goods 
fraught,  and  of  the  Jean  brigantine,  Mr.  Thomas  Craig  master,  from  Virginia  to 
Barbadoee,  which  I  value  at  £1503  sterling,  when  at  Barbadoes;  and  desire  you. 
as  there  is  only  £1000  sterling  insured,  tiiat  you'l  get  £350  more  insured,  in  the 
terms  you  got  the  other  £1000  done. — My  last  advices  was  dated  Virginia,  June 
27th  1750 ;  she  was  then  clear  to  sail. — Yours,  Robert  Mac  Nair." 

Under  this  order.  Stalker  effected  a  further  insurance  for  £350  on  the  Jean  and 
her  cargo;  but  which  he  would  not  have  effected,  nor  would  any  insurer  have 
underwrote  it,  had  he  been  made  acquainted  of  the  ship's  having  only  cost  £360, 
and  with  the  contents  of  the  said  letters  of  the  7tii  of  May  and  27th  of  June  1750, 
or  either  of  them ;  not  only  for  the  reason  hinted  at  by  Mr.  Jamieeon,  but  because 
on  being  told  bow  small  the  vessel  was,  and  what  a  trifling  sum  she  cost,  and  upon 
comparing  the  appellant's  order  to  Mr.  Stalker,  with  both  or  either  of  the  son's 
letters  of  the  7th  of  May  and  27th  of  June  1750,  the  very  great  difference  between 
flie  son's  first  and  second  letters  as  to  tiiie  quantity  and  value  of  the  cargo,  and  the 
difference  made  also  by  the  appellant,  even  from  both  his  son's  letters,  by  his  order 
to  Mr.  Stalker,  were  too  striking  not  to  draw  the  attention  of  any  man,  and  deter 
him  from  becoming  an  underwriter  on  a  policy,  where  every  circumstance  muct 
inform  him,  or  give  him  the  strongest  reason  to  believe,  that  a  fraud  was  intended. 

Soon  after  this  last  insurance  was  effected,  the  underwriters  on  both  policies 
were  called  upon  for  a  total  loss ;  it  being  allured,  that  the  said  ship  Jean  havin; 
struck  upon  the  rocks  which  lay  out  near  upon  the  island  of  Bermudas,  on  the  north 
side  thereof,  the  crew  thereupon  left  her,  and  landed  in  the  ship's  boat  on  the  said 
island,  and  that  the  ship  being  there  wrecked,  she  and  all  her  cargo  was  lost,  save 
a  few  trifles,  which  produced  about  £23  Ts. 

Bermudas  being  many  leagues  out  of  the  usual  due  course  of  the  voyage  from 
Virginia  to  Barbadoes,  the  underwriters  on  both  the  policies  refused  to  pay  tht 
lose" ;  and  the  appellant  and  underwriters  on  the  said  last  policy,  whereon  j£350  was 
underwrote,  having  agreed  upon  a  reference,  the  arbitrators,  after  ezamining 
the  evidence,  letters,  and  papers,  had  no  difficulty  in  awarding  the  appellant  to 
deliver  up  this  policy  to  be  cancelled. 

The  great  difference  and  contradiction  between  the  contents  of  James  Mac 
Nair's  letters  to  the  appellant,  of  the  1st  of  November  1749,  the  7th  of  May,  and 
27tJi  of  June  1750,  coupled  with  proof  of  his  greatly  over-rating  the  burthen  of  the 
ship,  so  very  considerably  over  valuing  both  her  and  the  cargo,  and  representing 
the  cargo  to  consist  of  so  much  more  than  it  actually  did  consist  of,  togetlier  with  a 
vast  variety  of  other  circumstances,  respecting  the  character  and  conduct  of  Jame? 
Mac  Nair,  all  of  which  were  in  evidence  in  the  present  cause,  furnished  the  unde^ 
writers  on  the  policy  in  question  with  the  strongest  grounds  to  conclude,  that 
[456]  he  had  wilfully  cast  away  the  ship  and  her  cargo ;  and  therefore  he  was,  in 
March  1751,  brought  to  a  criminal  trial  in  the  High  Admiralty  Court  of  Edin- 
burgh; but  it  unfortunately  happening,  tliat  none  of  the  crew  could  be  found  to 
gi'^e  evidence,  except  the  second  mate  and  a  boy,  from  whom  every  thing  during 
the  voyage  had  been  industriously  concealed,  the  evidence  was  thought  insuffi- 
cient to  induce  a  conviction ;  and  therefore  he  was  acquitted,  thoi^h  not  veir 
honourably,  for  the  jury  returned  the  following  verdict,  viz.  "tJiey  unanimoushr 
find  the  panel  hath  endeavoured  to  defraud  the  insurers,  by  giving  orders  to  insure 
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a  greater  quantity  of  goods  than  the  ship  Jam  brigantine  could  hold,  and  by 
putting  a  value  both  upon  his  ship  and  cargo,  much  higher  than  their  real  worth ; 
but  they  are  also  unanimously  of  opinion,  that  it  was  not  proven  that  he  wilfuUy 
cast  away  or  destroyed  the  ship  and  cargo  at  the  time  and  place  libelled,  or  was 
art  and  part  in  so  doing." 

The  fact  found  by  the  former  part  of  this  verdict,  together  with  the  appellant's 
conduct  in  obtaining  a  further  insurance  after  be  had  received  his  son's  said  three 
letters,  and  what  the  underwriters  conceived  to  be  a  notorious  deviation,  coupled 
with  the  very  particular  instructions  given  by  the  appellant,  by  the  letter  of  the 
13th  of  August  1750,  to  his  son  James,  respecting  his  making  up  and  sending 
home  invoices  and  bills  of  lading,  induced  the  underwriters,  from  a  principle  of 
public  as  well  as  private  justice,  to  commence  a  civil  action  in  the  same  Court 
against  the  appellant  and  his  son,  to  reduce  or  vacate  the  policy  in  question ;  and 
diereupon  tiie  appelant  thought  proper  to  commence  a  counter  action  in  his  own 
name,  against  the  underwriters  to  compel  payment  from  them  of  a  total  loss  under 
the  said  policy. 

These  causes  were  carried  on  with  great  spirit  on  both  sides,  and  various 
questions  were  made  by  the  counsel  in  the  Court  below ;  but  the  most  material 
questions  were,  Ist,  whether  there  was  any  deviation  from  the  due  UBual  course 
of  the  voyage  insured)  And  if  there  was,  then  2dly,  whether  such  deviation  was 
wilful,  or  only  accidental.  But  supposing  there  was  no  wilful  deviation,  then  3dly, 
whether  the  underwriters  were  liable  to  pay  the  appellant  the  full  sum  of  £1000 
under  the  valuation  in  the  policy,  or  only  so  much  as  was  the  real,  exact,  and  true 
value  of  the  ship  and  cargo  insured ! 

A  great  variety  of  circumstantial  and  positive  evidence  was  offered  by  both 
parties,  in  support  and  contradiction  of  these  questions ;  but  the  two  first,  re- 
specting the  deviation,  were  finally  settled  upon  an  appeal  to  the  House  of  Lords 
\i^  the  underwriters,  in  March  1770;  and  therefore  the  noticing  the  evidence 
rdative  to  those  points  was  presumed,  upon  the  present  occasion,  to  be  unnecessary. 
The  underwriters,  as  to  Hie  3d  question,  insisted,  that  an  insurance  is  a  con- 
tract made  for  the  purpose  of  protecting  the  property  of  an  adventurer  in  ships 
and  trade  from  any  loss,  which  may  arise  by  the  perils  of  the  sea  and  other  perils 
insured  against,  \fiS>lS\  on  or  for  the  particular  voyage  specified  in  the  policy ;  and 
if  any  loss  happens  to  the  object  of  the  insurance,  the  assured  is  to  be  reimbursed 
by  the  insurers,  to  the  amount  of  the  prime  or  first  cost  of  the  thing  insured ;  that 
the  assured  ought  never  to  gain  more  than  the  real  value  or  amount  of  his  loss ; 
nor  should  the  underwriter  ever  pay  less  than  the  loss,  according  to  the  customary 
and  settled  plan  or  rule  of  adjusting  losses  on  policies  of  insurance,  practised  in  tlie 
country  or  place  where  such  policies  are  effected;  that  an  over  vailuation  in  a 
policy,  carries  with  it  the  strongest  badge  of  a  bad  or  ill  intent  in  the  assured,  who 
never  would  pay  a  premium  for  more  than  his  real  property,  unless  he  enter- 
tained some  doubts  about  the  integrity  or  ability  of  the  captain  of  the  ship,  or 
about  the  ship,  and  proposed  to  bemefit  by  a  loss;  that  an  over  valuation  is  also 
contrary  to  the  spirit  of  the  act  19tli  George  II.  which  was  made  to  prevent  the 
pernicious  practice  of  making  insurances  interest  or  no  interest,  without  further 
proof  of  interest  than  the  policy,  or  by  way  of  gaming  or  wagering,  or  without 
benefit  of  sidvage  to  the  assurer ;  and  the  Legislature  seems  to  have  had  it  in  view 
by  this  statute,  to  correct  two  evils,  viz.  the  obtaining  insurances  upon  ships  and 
cargoes  in  which  the  assureds  had  no  interest,  or  if  there  was  interest,  the  greatly 
over  valuing  that  interest,  which  was  a  temptation  to  the  fraudulent  destruction  of 
ships ;  and  also  to  oblige  the  assured  to  produce  proof  of  interest. 

The  appellant,  well  knowing  what  was  the  customary  method  of  settling  losses 
at  Glasgow  upon  policies  of  insurance,  worded  like  that  in  question,  and  clearly 
apprehending  himself  obliged  to  prove  the  value  of  his  ship  and  cargo,  in  order 
to  ascMtain  the  quantvm  of  the  loss  to  be  paid  by  the  underwriters ;  and  the 
underwriters,  possessed  of  a  full  knowledge  of  the  custom  of  adjusting  such  policies 
in  Scotland,  and  therefore  conceiving  themselves  not  liable,  under  the  said  policy 
of  insurance,  to  pay  the  appellant  more  than  the  real  and  true  value  and  amount 
of  the  ship  Jean,  and  such  of  her  cargo  as  did  not  belong  to  BaiUie  James  Smith, 
after  deducting  the  salvage,  being  £23  7s.;  both  parties  under  this  idea,  and 
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satisfied  of  its  being  the  established  practice  iii  Scotiand  for  underwritwrs  on 
pdicies  worded  as  that  in  question,  to  pay  no  more  than  the  real  true  value  or  amount 
of  the  property  insured,  and  to  make  a  return  of  premium  for  short  interest,  in 
cases  where  tiie  ships  perfected  their  voyages,  and  there  turned  out  to  be  short 
interest;  entered  into  proof  respecting  the  value  of  both  the  ship  and  the  CMgo 
insured,  or  covered  by  the  policy  of  insurance  now  in  question :  but  this  evidence 
of  value  was  not  before  the  C!ourt  of  Admiralty,  when  the  decreet  of  tiie  24th  of 
December  1754  was  pronounced. 

The  appellant  endeavoured  to  fix  the  value  of  the  ship  and  cargo  insured  «t 
£1434  48.  3d.  by  producing  a  bill  of  lading  signed  by  Thomas  Craig,  as  master  of 
the  ship,  but  who  in  fact  was  mate,  and  an  invoice  appearing  to  be  dated  at 
Virginia  the  16th  of  June  1750,  and  signed  by  James  Mac  Nair,  as  follows,  vix. 
"  To  875  [467]  barrds  India  corn,  at  128.  6d.,  £546  17b.  6d. ;  to  fifty  barrels  pork, 
at  458.,  £112  lOs.;  to  fifty  barrels  tar,  at  15b.,  £37  lOs.;  to  12,000  barrd  stave*, 
at  458.,  £27 ;  to  3000  heading,  at  708.,  £10  108. ;  the  Jean  cost,  charges  and  ex- 
pences  on  her,  £699  16s.  9d.    Total  £1434  4s.  3d." 

The  underwriters  on  their  part  insisted,  tha*  this  bill  of  lading  and  invoice  wwe 
fictitious,  and  calculated  by  James  Mac  Nair  and  his  mate  Thomas  Craig,  who 
appeared  to  be  privy  to  and  assisting  him  in  his  designs,  to  impose  on  them  a  value 
greatly  exceeding  the  real  and  true  value ;  and  that  the  value  of  the  ship  was  dearly 
and  indisputably  fixed,  by  James  Mac  Nair's  letter  to  the  appelant,  of  the  Ist  of 
November  1749,  by  the  bill  of  sale  of  the  ship  from  Messrs.  Hutchins  and  Tuckw, 
wherein  £450  Virginia  currency,  equal  to  £360  sterling,  was  the  ooiisideration  ;  and 
by  the  oatlis  of  John  Hutchins  and  John  Tucker,  who  deposed  that  they  sold  her  to 
James  Mac  Nair  for  £450  Virginia  currency.  And  as  to  the  cargo,  a  manifeat 
thereof  from  the  naval  c^cer  at  Virginia  was  produced  in  evidence,  which  shewed 
that  2495  bushels  of  corn,  thirty-five  barrels  of  pork,  fifty  barrels  of  tar,  and  5650 
barrel  staves,  were  actually  shipped  on  board  the  Jean,  for  the  voyage  in  question. 
And  John  Hood,  who  furnished  tiie  cargo,  positivriy  deposed,  that  the  ship  from  her 
construction  could  not  stow  or  contain  above  eighty  or  eighty-three  tons  of  cargo ; 
and  that  he  was  certain,  she  could  not  have  contained  one  half  of  the  goods  men- 
tioned in  the  bill  of  lading  produced  by  the  appellant,  the  goods  being  represented 
therein  as  only  half  a  ton  short  of  160  tons;  that  James  Mac  Nair  told  the  dep<meDt, 
he  had  wrote  to  the  appellant  to  make  insurance  on  the  shijp  and  ctirgo,  to  the  extent 
of  £700  sterling,  and  thereupon  the  deponent  said,  that  it  was  too  high  a  value,  but 
James  Mac  Nair  answered,  that  the  same  would  be  wortli  that  or  more  when  he 
came  to  Barbadoes ;  and  Hood  set  the  value  of  the  whole  cargo  actually  shipped,  at 
£346  lOs.  3d.  sterling.  In  confirmation  of  Hood's  evidence,  there  were  e^daviti 
made  by  Robert  Franks,  Thomas  Godfrey,  John  Hutohina,  and  John  Tucker,  who  all 
had  either  been  owners,  or  had  sailed  between  Virginia  and  Barbadoes  as  master 
of  Uie  Jean,  before  James  Mac  Nair  bought  her,  and  they  all  proved  that  her  burthen 
corresponded  with  the  evidence  given  by  Hood. 

The  only  question  before  the  Admiralty  Court  being  respecting  the  deviation, 
on  the  hearing  of  the  causes  on  the  24th  of  December  1754,  the  Court  of  Admiral^ 
"  assoiled  the  appellant  Robert  Mac  Nair  from  the  reduction,  and  decerned  the  under- 
writers in  payment  to  him  of  the  sums  by  them  severally  underw)-itten,  with  a  dis- 
count of  £2  per  cent,  in  terms  of  the  policy,  and  of  £23  7s.  sterling,  as  the  acknow- 
ledged value  of  what  was  recovered  of  the  wreck ;  and  the  underwriters  were  furtho' 
decerned  in  payment  to  the  appellant  Robert  Mac  Nair,  of  £83  Is.  as  the  ezpenoe 
of  extracting  the  decreet." 

[468]  The  underwriters,  being  greatly  dissatisfied  with  this  decree,  exhibited  a 
bill  of  suspension  to  the  Court  of  Session ;  after  which  James  Mao  Nair  died,  and 
as  to  him  the  action  abated,  but  it  was  afterwards  revived  against  his  brother  and 
representetive  Robert  Mac  Nair  jun.  and  after  the  parties  had  entered  into  evidence 
touching  the  value  of  the  ship  and  cargo,  the  cause  came  on  to  be  heard  before  the 
Lords  of  Session ;  when  their  Lordships,  by  a  majority  of  six  to  five,  found  the  wilful 
deviation  not  proved;  and  accordingly,  on  the  8th  of  February  1765,  pronounced 
the  following  interlocutor :  "  On  the  report  of  the  Lord  Auchinleck,  the  Lords  r^A 
the  objectione  to  the  policy  of  insurance,  upon  the  act  of  the  19th  of  his  late  Majesty; 
find  it  not  proven,  that  there  was  any  wilful  deviation  in  tlie  voyage  from  Virginis 
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to  Barbadoee ;  find  the  policy  of  insurance  does  not  in  this  case  oblige  the  insurers 
to  pay  the  sums  at  which  the  ship  and  cargo  were  insured,  but  only  the  real  value 
of  the  ship  and  cargo ;  and  find  the  value  of  the  ship  to  be  £i50  Virginia  currency, 
being  the  original  price  paid  by  James  Mao  Nair  for  her,  and  as  mentioned  in  John 
Hood's  oatii.  Find  that  James  Mac  Nair's  invoice  is  no  evidence  of  the  value  of  the 
cargo ;  and  with  respect  to  that,  and  the  other  points  in  the  cause,  remit  it  to  the 
Lord  Ordinary  to  proceed  accordingly."  Against  this  interlocutor,  even  the  appel- 
lant Robert  Mac  Nair  tliought  proper  to  reclaim,  because  it  restricted  the  value  of 
the  ship  to  £450  Virginia  currency ;  whereas  he  insisted,  tliat  there  was  sufficient 
evidence  of  that  value  amounting  to  £600  currency.  The  underwriters  also  re- 
claimed against  that  part  of  it,  finding  the  deviation  not  proved :  and  upon  tlxe 
21st  of  June  following,  both  these  reclaiming  petitions  came  on  to  be  heard ;  when, 
with  respect  to  the  appellant  Robert  Mac  NaiPs  petition,  the  Lords  thought  proper  to 
refuse  the  desire  of  it,  and  to  adhere  to  their  former  interlocutor.  But  as  to  the 
petition  of  the  underwriters,  their  Lordships  were  pleased  to  vary  their  former 
opinion,  and  to  find,  "  That  with  respect  to  the  deviation  in  the  voyage  from 
Virginia  to  Barbadoes,  no  action  lies  on  the  policy  of  insurance;  and  remitted  it  to 
the  Lord  Ordinary  to  proceed  in  the  cause  accordingly." 

This  last  interlocutor  the  underwriters  apprehended  to  be  agreeable  to  their 
evidence,  and  the  substantial  justice  of  the  case;  yet  Uie  appellant  thought  proper 
to  present  a  reclaiming  petition,  which,  being  answered  by  the  underwriters,  came 
on  to  be  heard  on  the  7lii  of  August  1765 ;  when  their  Lordships,  by  a  majority  of 
seven  to  six,  pronounced  an  interlocutor,  "  finding  it  not  proven  that  there  was  any 
wilful  deviation  in  the  voyage  from  Virginia  to  Barbadoes."  And  upon  the  under- 
writers reclaiming  from  this  interlocutor,  their  Lordships  on  the  11th  of  March 
1766,  by  a.  majority  of  six  to  five,  "  adhered  to  their  former  interlocutor,  and  refused 
the  desire  of  the  petition." 

George  Buchanan  and  James  Spreul,  two  of  the  underwriters  on  the  policy  in 
question,  died ;  and  the  cause  was  revived  against  [469]  Margaret,  Jean,  and  Grizd 
Spreuls,  as  representatives  of  the  said  James  Spreul,  and  against  Andrew  Buchanan, 
as  representative  of  his  father,  the  said  George  Buchanan. 

From  the  said  several  interlocutors  of  the  8th  of  February  1765,  the  7th  of 
August  1765,  and  the  11th  of  March  1766,  so  far  as  they  rejected  the  evidence  of  an 
actual  deviation  out  of  the  due  usual  course  of  the  insured  voyage  from  Virginia 
to  Barbadoes,  tlie  said  John  Graham,  James  Coulter,  and  the  representatives  of  the 
said  George  Buchanan  and  James  Spreul,  and  also  all  the  other  underwriters  on  the 
policy  of  insurance  in  question,  (except  James  Johnson  who  underwrote  £100 
thereon,)  appealed  to  the  House  of  Lords ;  and  in  March  1770,  the  appeal  came  on  to 
be  heard,  when  the  said  interlocutors  of  the  Court  below,  so  far  as  appealed  against, 
were  affirmed ;  but  the  question  agitated  between  the  parties  upon  that  occasion,  was 
so  far  from  being  clear  in  favour  of  the  now  appellant  Robert  Mac  Nair,  that  no 
costs  were  given  him  upon  that  appeal*. 

*  The  printed  cases  on  ttiis  appeal  were  nearly  similar  to  the  present ;  but  the 
argiunents  urged  on  each  side  being  somewhat  different,  it  is  thought  proper  to 
insert  them  in  this  note. 

On  behalf  of  the  appdlants,  who  were  the  underwriters,  it  was  insisted  (J. 
Dunning,  J.  Dalrymple),  that  there  was  clear  evidence  of  a  deviation,  considerably 
out  of  the  usual  course  of  the  voyage  insured ;  and  attended  with  circumstances, 
which  carried  conviction  of  an  intention  in  James  Mac  Nair  so  to  do,  even  before 
the  ship  left  Virginia.  That  the  fact  of  a  deviation  being  established,  the  respon- 
dent, though  he  did  not  admit  it  was  wilful,  had  offered  no  evidence  which  could 
induce  a  belief  that  it  happened  by  mistake,  or  the  irresistible  influence  of  any  storm 
or  current,  or  tlirough  any  other  involuntary  cause.  That  the  policy  in  question,  being 
made  for  a  voyage  from  Virginia  to  Barbadoes,  and  the  assured,  by  the  tenor  of  it, 
engaging  on  his  part,  that  the  ship  should  be  navigated  in,  and  not  out  of  the  usual 
due  course  of  tliat  voyage;  it  follows,  that  if  the  ship  was  not  navigated  accordingly, 
but  was  intentionaUy  carried  or  conducted  out  of  the  usual  due  course  of  the 
insured  voyage,  the  policy  was  from  that  moment  discharged ;  agreeable  to  the  estab- 
lished law  in  cases  of  insurance,  which  never  subjects  underwriters  to  losses,  which 
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[460]  Afterwards  Archibald  Ingram,  one  of  the  underwriters,  died,  and  flie 
cause  was  revived  against  his  representative  and  son  Archibald  Ingram ;  and  the 
said  action  came  again  to  be  insisted  on,  before  the  Lord  Auchinleck,  Ordinary,  and 
the  appellant  [461]  moved  his  Lordship,  to  ascertain  the  sum  for  which  the  under- 

happen  out  of  the  voyage  they  insure  for ;  as  they  cannot  at  ttie  time  of  the  contract, 
have  a  view  to  any  perils  out  of  the  voyage,  nor  is  any  premium  or  satisfaction  paid 
or  made  to  them  for  the  same ;  and  equaJi^  is  essential  in  such  contracts.  For  ii 
the  law  were  otherwise,  no  insurer  could  underwrite  a  pcJicy  with  any  degree  of 
certainty  or  safety ;  it  would  then  be  iii  the  power  of  every  commander  of  a  ship, 
either  with  a  view  to  benefit  his  owners,  or  to  serve  his  own  purposes,  to  increase  the 
insurer's  risque,  by  running  his  vessel  into  perils  by  a  deviation,  against  which 
no  adequate  premium  or  satisfaction  could  be  paid  or  made  at  the  time  of  efiecting 
the  insurance,  because  the  fact  could  not  then  be  foreseen  or  apprehended ;  and  this 
would  put  an  end  to  the  practice  of  insuring,  the  only  effectual  means  which  the 
wisdom  of  the  comme(rcial  world  has  hitherto  found  out,  of  securing  their  property 
from  the  common  perils  attending  its  necessary  trajisportation.  That  if  ever  ihect 
was  a  case  in  which  a  policy  of  insurance  should  be  discharged,  by  reason  of  a  devia- 
tion, it  was  the  present,  which  was  pregnant  with  circumstances  that  went  near  to 
vacate  it  for  fraud ;  the  actions,  b^aviour,  and  conduct  both  of  the  respondent  snd 
his  son,  being  utterly  inconsistent  witli  that  good  faith,  which  in  such  cases  ought 
to  be  strictly  adhered  to,  and  to  preserve  which,  Courts  of  Justice  in  all  countries 
have  invariably  been  attentive. 

On  the  part  of  the  respondent  it  was  admitted  (J.  Montgomery,  A.  Wedderburn, 
J.  Swinton),  that  the  ship  was  insured  on  a  voyage  from  Virginia  to  Barbadoe*. 
Tae  question  between  the  parties  was,  whether  there  had  been  a  wilful  and  intei- 
tional  deviation  from  the  voyage  insured,  so  as  to  liberate  the  underwriters,  and 
vacate  the  policy.  Throughout  the  whole  of  the  proceedings,  the  appellants  had 
endeavoured  to  maintain  two  contradictory  propositions.  1st,  That  Mac  Sair 
intended  to  run  upon  the  rocks,  on  purpose  to  destroy  the  ship.  2d,  That  he  in- 
tended to  go  to  Bermudas,  as  a  better  market  for  his  corn.  Both  these  could  not  be 
true ;  and  it  was  hoped,  the  respondeat  liAd  proved  each  of  them  to  be  false.  In  sup- 
port of  the  first  proposition,  the  appellants  had  thought  it  material  to  impeach 
James  Mac  Nair's  character ;  that  he  was  in  general  a  bad  man,  and  capable  of  the 
crime  imputed  to  him.  For  proof  of  this,  they  referred  to  John  Hood's  evidence,  as 
to  his  character  in  general,  and  tending  in  particular  to  prove,  that  he  endeavoured 
to  defraud  one  Colonel  Turner  of  £150.  But  what  Hood  swore  upon  this  and  other 
particulars,  he  did  not  merit  any  credit  for ;  because  he  was  partner  or  storekeeper 
for  one  of  the  underwriters,  and  agent  for  tliem  all,  in  collecting  and  procurins; 
evidence  against  James  Mac  Nair.  He  had  shewn  a  zeal,  and  even  a  rancour,  incon- 
sistent with  the  character  of  a  witness ;  and  his  depositions  to  prove  the  quantity  and 
particulars  of  Mac  Nair's  cargo,  were  falsified  by  written  evidence,  recovered  out  of 
his  own  hands.  That  no  colourable  reason  could  be  assigned  for  Mac  Nair's  intend- 
ing wilfully  to  destroy  the  ship.  Though  the  appellants  disputed  the  amount  of  the 
value,  yet  it  was  proved  by  all  the  witnesses,  tihat  the  vessel  was  fully  loaded ;  and  even 
Hood  and  Craig  proved  this,  at  the  same  time  that  Mac  Nair  had  tiie  strongest  reason 
t«  doubt  of  his  bteing  insured ;  for  though  he  knew  the  respondent's  inclination  to 
insure,  yet  by  his  letter  of  the  6th  of  March  1750,  from  Barbadoes,  and  of  the  22d  of 
May  1750,  from  Virginia,  addressed  to  the  respondent,  he  had  dissuaded  him  from 
insurance  on  this  very  voyage.  If  he  had  had  any  view  of  destroying  the  ship  in 
this  voyage,  he  surely  would  have  written  the  ante-dated  letter  from  Virginia  before 
he  sailed.  That  letter  after  the  wreck,  plainly  shewed  his  fear  that  he  was  not 
insured,  and  all  his  letters  to  the  respondent  discovered  the  same  uncertainty,  and 
that  he  was  afraid  to  look  tiie  respondent  in  the  face  on  that  account,  and  becauw 
he  had  dissuaded  him  from  insurance.  It  was  in  proof,  that  he  sold  his  long-boat 
before  he  proceeded  on  this  voyage ;  and  that  he  had  nothing  on  board  but  a  yaul. 
scarcely  sufficient  to  contain  the  whole  crew :  it  was  also  proved,  that  the  coast  of 
Bermudas  is  very  dangerous,  and  that  no  man  in  his  right  senses  would  venture 
upon  it  in  the  night  time;  that  they  actually  did  run  ihe  risk  of  their  lives,  by  the 
smallnesB  of  the  boat,  the  distance  of  the  shore,  and  the  darkness  of  the  night :  that 
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writers  were  liable  by  the  policy;   and   after  various  proceedings,   his  Lordship 
directed  the  parties  to  give  in  mutual  informations  to  the  whole  Lords  of  Session. 

[462]  This  being  done  accordingly,  on  the  13th  of  February  1772,  the  cause 
came  on  to  be  advised  by  their  Lordships,  when  the  procurator  for  the  insurers 

James  Mac  Nair  was  the  last  man  who  left  the  ship  and  came  into  ih&  boat,  and 
appeared  to  be  in  great  concern  for  the  loss  of  the  ship;  Mathie  the  second  mate 
expressly  swore,  that  in  his  opinion  there  was  no  foul  play,  that  the  ship  was  not 
industriously  cast  away,  but  was  lost  by  accident;  and  that  after  they  came  to 
Bermudas,  he  was  informed,  there  were  three  or  more  sloops  which  had  been 
wrecked  upon  the  same  side  of  the  island,  either  the  same  night,  or  the  night  after  the 
Jean  was  wrecked ;  and  that  some  of  those  sloops  were  bound  from  Philadelphia  to 
tlie  southward.  John  Murchie  a  sailor,  corroborated  this  witness,  and  swore  that 
James  Mac  Nair  was  the  last  man  who  left  the  ship,  and  was  the  most  anxious 
person :  that  he  cut  the  fore-jeers  after  all  the  crew  had  got  into  the  boat,  and  pro- 
posed to  have  an  anchor  heaved  over  for  saving  the  ship,  but  liiis  the  crew  would  not 
agree  to.  He  also  proved  tlie  leaving  the  large  boat  behind  in  Virginia ;  and  though 
he  assigned  as  a  reason  for  this,  that  she  was  crazy  and  shattered,  yet  he  added,  that 
the  ship  was  so  deeply  loaded,  that  it  would  have  been  improper  to  have  carried  the 
boat  along  with  them.  As  to  the  objection,  that  Mac  Nair  was  carrying  on  a  losing 
trade,  it  hardly  merited  an  answer,  when  the  above  circumstances  were  considered, 
that  he  was  uncertain  if  insured,  and  fully  loaded.  Had  it  even  been  true,  that  he 
had  lost  in  trade,  would  he  cover  one  misconduct  with  a  greater,  not  to  say  a  crime, 
and  that  too  at  the  imminent  peril  of  his  lifel  But  what  strongly  tended  to  put  an 
end  to  aU  suspicion  on  this  head,  was  his  letter  to  Hood  in  December  1750,  at  a  time 
when  he  was  to  stand  trial  for  his  life:  he  there  said,  "As  some  of  the  crew 
went  from  Bermudas  to  Virginia,  you'll  please  acquaint  them  to  come  home  as  soon 
as  possible,  of  which  you'll  be  so  good  as  advise  me,  if  you  have  seen  any  of  them ; 
particularly  John  Mathie,  if  you  know  he  be  in  Virginia,  pray  acquaint  him  to  come 
home,  as  he  was  mate  of  the  vessel,  to  make  it  appear  how  that  she  was;  for  the 
underwriters  want  very  much  to  see  some  of  the  hands ;  and  if  you  can  know  where 
he  is,  advise  him  to  come  home."  If  Mac  Nair  had  been  consciously  guilty  of  such  a 
crime,  he  never  would  have  written  in  this  anxious  manner  for  the  crew  -to  come 
home;  and  it  was  a  circumstance  which  must  go  far  to  presume  his  innocence. 

With  respect  to  the  second  point  insisted  on  by  the  appellants,  viz.  That  Mac  Nair 
deviated  from  the  voyage,  with  an  intention  of  going  to  Bermudas  to  sell  his  com  at 
a  greater  advantage;  it  was  said,  that  as  Bermudas  lies  in  the  very  line  of  the 
insured  voyage,  and  seamen  only  keep  to  the  eastward  of  it  to  avoid  its  dangerous 
rocks;  as  it  was  in  proof,  that  numbers  of  vessels,  without  any  intention  of  going 
to  that  place,  are  yet  cast  away  there,  of  which  there  were  three  or  four  instances  at 
the  time  of  the  shipwreck  in  question ;  and  that  during  the  beginning  of  the  voyage, 
there  was  exceeding  stormy  weather,  which  might  occasion  the  navigators  to  mistake 
their  reckoning;  so  the  ship's  being  actually  wrecked  there,  did  not  found  the 
smallest  presumption,  that  the  navigators  had  an  intention  of  going  to  Bermudas ; 
and  nothing  was  incumbent  upon  them  to  prove  but  the  wreck,  which  was  not 
denied.  That  the  only  positive  evidence  which  the  appellants  had  produced,  was 
Thomas  Craig,  the  first  mate  of  the  ship  and  conductor  of  the  voyage :  but  his  oath 
did  not  merit  the  smallest  degree  of  credit ;  1st,  Because,  in  tlie  criminal  prosecution, 
the  appellants  themselves  proved  him  to  be  a  person  of  bad  fame,  and  not  an  honest 
man.  2d,  It  was  in  proof,  that  be  was  brought  over  from  the  Isle  of  Man,  on 
purpose  to  give  evidence  in  this  action  against  the  respondent,  and  received  from 
the  underwriters  a  previous  discharge  of  all  claims  against  himself.  3d,  That 
before  examination,  he  received  from  the  underwriters  several  sums  of  money,  and 
promises  to  be  provided  for.  4th,  That  previous  to  his  being  examined,  he  uttered  tlie 
strongest  expressions  of  malice  and  resentment  against  the  respondent,  declaring, 
he  voiild  sacrifiee  his  goal  to  hell  to  get  amends  of  the  respondent.  5th,  That 
immediately  after  the  shipwreck,  he  deposed  before  the  Governor  of  Bermudas,  that 
the  vessd  was  bound  from  Virginia  to  Barbadoee,  and  proceeded  on  her  voyage  till 
the  shipwreck ;  which  was  the  very  reverse  of  what  he  had  now  sworn.  6th,  That 
when   he  first  came  home,  he  told  James  Wilson,  clerk  to  the  tan-work  at  Glasgow, 
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Laving  passed  from  tlie  objectionB  of  res  jtuMcaia,  and  consented  that  the  C!ourt 
might  judge  in  the  cause  [463]  with  respect  to  the  policy  of  insurance  being  a 
valued  policy,  as  if  the  interlocutor  of  tiie  8th  of  February  1765,  had  not  been 
pronounced,  or  was  still  open ;  and  averred  and  offered  to  prove,  that  according  to 
the  invariable  practice  of  Glasgow,  where  this  policy  was  underwrote,  and  where 
both  parties  resided,  policies,  such  as  the  present,  were  not  hdd  valued  policies  ao 
as  to  relieve  [464]  the  insured  from  the  necessity  of  proving  both  the  extent  and 
value  of  the  cargo;  their  Lordships,  without  permitting  the  insurers  to  give  evi- 

that  they  had  no  intention  to  touch  at  Bermudas,  but  came  there  accidentally.  7th, 
That  two  hours  before  the  disaster  happened,  he  told  Jolm  Murchie,  a  sailor  on  board, 
that  Mac  Nair  was  in  great  distress,  and  wag  gone  to  bed,  being  afraid  of  the  island 
of  Bermudas;  but  Craig  told  him  at  the  same  time,  he  (Craig)  would  be  damned 
if  they  should  see  Bermudas  tliat  voyage.  8th,  He  was  contradicted  in  many  parti- 
culars by  John  Mathie,  as  to  what  happened  immediateily  before  the  wreck,  and  as 
to  the  keeping  of  journals.  Lastly,  his  evidence  itself  carried  manifest  marks  of 
falsehood ;  for  he  not  only  made  himself  the  only  confident  of  this  secret  design  to 
touch  at  Bermudas,  but  the  reason  he  gave  for  it  was,  that  they  migbb  gat  a  better 
market  for  their  corn  and  other  goods,  of  which  the  ship  was  quite  full.  This  he 
stated  as  their  only  view  and  plan ;  and  yet,  from  the  whole  tenor  of  what  followed 
in  his  deposition,  he  clearly  intimated,  tliat  their  plan  was  to  cast  away  tlie  ship, 
and  that  Mac  Nair  and  himself  made  all  necessary  preparations  for  it.  "Die  smallest 
faith  therefore  could  not  be  given  to  the  improbable,  contradictory,  and  contradicted 
evidence  of  this  infamous,  prepared,  corrupted,  resentful,  and  perjured  witness: 
and  which  was  accordingly  rejected  and  declared  unworthy  of  credit,  by  the 
sentence  of  the  Judge  Admiral,  before  whom  it  was  taken.  The  only  other  title  of 
evidence  in  support  of  tlie  appellants  hypothesis,  was  a  passage  in  Mathie's  second 
deposition,  who  swore,  "  that  when  the  ship  was  in  sail,  during  the  course  of  tiie 
\cya^,  he  heard  James  Mac  Nair  say  once  in  a  joking  laughing  way,  that  he  had  a 
good  mind  to  call  at  Bermudas,  as  he  heard  corn  was  selling  at  nine  bitte  per 
bushel."  But  Mathie  did  not  give  the  least  insinuation  that  he  believed  Mac  Nair 
was  serious,  or  that  such  a  voyage  was  ever  intended ;  on  the  oontrary,  it  appeared 
by  the  whole  tenor  of  his  evidence,  that  he  was  hired  for  Barbadoes,  and  understood 
that  the  ship  was  intended  only  for  tiiat  port:  and  nothing  could  be  a  stronger 
demonstration  of  this,  than  the  apprehensions  which  he  expressed,  that  from  his 
reckoning  he  judged  they  had  mistaken  their  course,  and  would  be  in  danger  of 
being  too  near  Bermudas ;  which  clearly  intimated  his  opinion,  that  Craig  and 
Mac  Nair  thought  themselves  at  a  great  distance  from  it.  It  was  evident  that  his 
belief,  as  well  as  tliat  of  all  the  crew,  was,  that  tliey  were  bound  direcUy  for  Bar- 
badoee ;  and  so  tliey  swore  before  the  Governor  of  Bermudas,  immediately  after  the 
wreck.  On  the  other  hand,  the  respondent  had  brought  as  stoong  proof  as  the  nature 
of  the  thing  would  admit  of,  that  there  was  no  wilful  deviation ;  but  that  the  ship- 
wreck happened  by  accident.  For  had  James  Mac  Nair  intended  for  Bermudas  ae 
a  better  market,  no  probable  reason  could  be  assigned  why  he  should  make  &  secret 
of  it,  from  those  who  were  to  navigate  the  vessel;  aud  more  particularly  from 
Mathie,  who  had  the  management  of  the  course,  for  one  half  of  the  twenty-four 
hours.  The  ship  was  cleared  out  for  Barbadoes,  tlie  men  were  all  hired  for  that 
place ;  and  as  Mac  Nair  had,  by  all  his  letters,  signified  to  his  father  that  this  was 
his  intended  voyage,  in  case  he  inclined  to  make  insurance:  so  whatever  doubts 
he  might  have  about  his  not  being  insured  for  Barbadoes,  he  was  absolutely  certain 
of  not  being  insured  for  Bermudas. 

But  it  is  said,  that  on  tlie  Ist  of  July  tliey  saw  a  sail,  which  they  supposed  came 
from  Bermudas,  and  Mac  Nair  refused  to  speak  with  her.  This  surdy  was  a  stroi^ 
argument  that  he  had  no  intention  of  going  to  Bermudas,  as  this  ship  could  have 
informed  them  of  their  situation,  and  the  prices  of  grain,  and  every  thing  else 
they  wanted  to  know.  It  is  also  said,  that  in  the  evening  before  the  wreck,  they 
handed  their  sails:  and  for  this  MaUiie  in  his  deposition  assigned  the  reasons, 
namely,  that  they  foresaw  a  squall  coming,  and  the  squall  actually  came;  for  though 
tliey  were  sailing  within  six  points,  as  appeared  by  the  journal,  they  went  at  the 
rate  of  five  knots  an  hour,  when  their  sails  were  handed.  The  course  for  Bermudas 
is  quite  different  from  the  course  for  Barbadoes,  and  vessels  bound  from  Virginia 
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dence  of  the  said  practice  at  Gla^ow,  on  the  said  13th  day  of  February  1772,  pro- 
nounced an  interlocutor  in  the  following  W;ord8 :  viz.  "  Upon  report  of  Lord 
Auchinleck,  and  having  advised  the  mutual  informations  and  whole  proceedings  in 
this  cause,  the  Lords  find  the  charger  (appellant  Robert  Mac  Nair)  is  not  entitled 
to  recover  from  the  suspeiiders  (respondents)  the  thousand  pounds  sterling  specified 
in  the  policy,  but  only  a  sum  equal  to  the  damage  he  sustained  by  tlie  loss  of  the 
iihip  Jean  and  her  cargo ;  find  that  in  this  circumstantial  case,  the  bill  of  lading  and 


to  Bermudas  keep  many  degrees  to  the  Westward  of  it,  until  they  come  into  the  same 
latitude  upon  its  parallel,  and  then  sail  directly  eastward  upon,  it.  This  fact  was 
not  only  proved  by  a  cloud  of  witnesses,  but  was  supported  also  by  this  solid  reason ; 
that  the  Utitude  of  a  place  can  always  be  found  at  sea  by  an  observation  :  whereas 
the  longitude  cannot  be  discovered,  and  is  only  guessed  at  by  what  is  called  the  dead 
reckoning.  This  calculation,  owing  to  winds,  currents,  and  tjie  variation  of  the 
compass,  is  extremely  uncertain ;  so  that  no  seaman  can  ever  be  sure  of  the  longi- 
tude of  a  ship's  place,  and  therefore  never  attempts  to  come  at  a  small  place  like 
Bermudas,  upon  the  soutli  or  north,  but  always  endeavours  to  put  it  upon  a  latitude 
of  which  he  can  be  certain.  Again :  the  safe  course  for  Barbadoes  is  to  keep  at 
least  a  degree  to  the  northward  of  Bermudas,  and  above  twenty-one  leagues  to  the 
eastward  of  it ;  not  that  this  is  the  shortest  way,  but  it  is  tlie  safest,  in  order  to  keep 
clear  of  the  rocks.  By  the  book  called  the  Mariner's  Compass,  which  was  proved  to 
be  the  book  the  navigators  trusted  to,  Bermudas  lies  in  latitude  32  d.  25  m.  and  in 
west  longitude  63  d.  40  m.  By  the  journal  of  Thomas  Craig,  which  was  proved  to 
have  been  made  the  rule  for  navigating  the  ship,  it  appeared  they  had  an  observa- 
tion on  Monday  the  2d  of  July, '  at  noon,  fourteen  hours  before  the  wreck ;  by  that 
observation  they  were  in  latitude  33  d.  24  m.  and  in  longitude  63  d. .  20  m.  that  is 
in  other  words,  they  were  fifty-nine  miles  north,  and  twenty  milee  east  of  the  middle 
cf  the  island ;  and  by  the  same  journal  it  appeared,  that  from  and  after  tiiat  time, 
Uie  wind  blew  from  S.  W.  and  S.  W.  by  S.  and  their  course  was  S.  S.  E.  and  S.  E. 
by  S.  Now  supposing  the  island  and  ship  to  have  been  really  situated  as  above 
described,  it  was  absolute  demonstration,  that  the  course  she  steered  was  a  proper 
course  for  Barbadoes,  and  must  have  carried  them  between  twenty  and  thirty 
leagues  to  the  eastward  of  Bermudas;  it  was  true,  the  ship  was  not  in  the  place 
where  Craig  and  Mac  Nair  supposed  themselves  to  be,  but  that  was  nothing  to  the 
purpose;  because  the  conduct  of  the  navigators  of  a  ship  is  not  to  be  judged  by  the 
(rue  place  in  which  the  shipwreck  afterwards  happens,  but  by  the  place  where  the 
journal  shews  the  conductors  at  the  time  thought  themselves  to  be;  and  this  ap- 
peared from  tJie  journal  of  Craig,  who  had  the  conduct  of  tlie  navigation.  Upon 
this  journal,  the  appellants  had  from  the  beginning  founded  all  their  arguments, 
and  the  credit  of  it  was  supported  by  the  whole  evidence  in  the  cause ;  and  by 
nothing  more  than  Mac  Nair's  own  journal  agreeing  with  it  in  every  thing  until  the 
last  twenty-four  hours,  and  disagreeing  with  it  only  during  that  critical  period ; 
which  shewed,  that  Mac  Nair's  journal  was  made  up  ex  pott  facto,  in  order  to 
apdogise  for  his  conduct,  by  giving  a  false  account  of  the  ship's  course. 

But  it  was  said,  that  Mathie's  reckoning  differed,  and  he  supposed  himself  on. 
the  2d  of  July  at  noon,  about  a  degree  more  westerly,  and  twenty-six  milee  more 
southerly;  and  that  trusting  to  his  own  reckoning,  he  t)old  them  they  would  cer- 
tainly fall  in  with  Bermudas,  and  see  it  or  feel  it  before  morning.  To  this  it  was 
answered,  that  Mathie  certainly  differed  in  opinion  from  Craig,  as  to  the  situation 
of  the  ship,  and  the  danger  of  being  wrecked  upon  Bermudas ;  but  it  never  entered 
iDto  his  head,  that  they  were  in  the  intention  of  going  to  Bermudas;  he  was  only 
afraid,  that  in  the  course  to  Barbadoes,  they  were  too  nigh  Bermudas.  He  was 
only  second  mate,  a  young  man,  hired  about  ten  days  before ;  and  Mac  Nair  trusted 
to  the  reckoning  of  Craig  his  first  mate,  an  experienced  sailor,  and  who  had  con- 
ducted the  ship  in  the  two  former  voyages.  This  also  answered  the  objection  of 
their  sailing  near  the  wind,  when  they  might  with  ease  have  sailed  to  the  eastward, 
for  Craig  thought  himself  in  no  hazard.  It  appeared,  that  they  were  wrecked  upon 
the  north-east  part  of  the  island;  and  it  was  proved  by  Mathie,  that  if  they  had 
(ailed  one  single  point  more  to  Uie  east,  they  would  have  been  absolutely  clear  of 
the  island  and  the  rocks.  It  was  also  in  proof,  that  on  the  Ist  of  July  they  had  it 
in  their  power  to  have  steered  to  the  westward,  into  the  proper  course  for  Ber- 
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invoice,  which  last  is  only  signed  by  James  Mac  Nair,  cannot  be  admitted  as  good 
evidence  neither  of  the  quantities  nor  values  of  tiie  goods,  which  were  put  on  board 
the  ship  in  Virginia ;  but  find  that  the  quantities  must  be  held  to  be  as  ascertained 
by  the  manifest  of  the  naval  oflScer,  and  the  value*  as  ascertained  by  tiie  oath  of 
John  Hood,  by  whom  the  goods  were  most  furnished ;  find  the  suspenders  (respond- 
ents) are  aJso  liable  to  msie  good  the  value  of  the  ship,  as  formerly  ascertained, 
expence  of  shipping  the  goods,  and  the  freight  thereof  from  Virginia  to  Barbadoes, 
and  likewise  the  sum  paid  for  the  insurance ;   but  find  that  out  of  the  sums    afore- 

mudas,  had  they  intended  that  place.  From  all  which,  on  considering  merely  the 
journal  of  the  voyage,  and  the  supposed  course  of  the  ship,  it  was  clear  the  naviga- 
tors of  her  did  not  intend  for  Bermudas,  but  Barbadoes ;  and  all  the  circumstance* 
upon  which  tlie  contrary  hypothesis  was  built,  amounted  only  to  this,  that  con- 
sidering the  bad  weather  which  they  had,  they  were  too  rash  and  venturous  in  their 
course. 

With  regard  to  the  plans  and  opinions  of  ship-masters,  if  there  was  no  other 
evidence  to  rely  upon,  the  four  ship-masters  named  by  the  Judge  Admiral,  upon 
the  suggestion  of  parties,  on  calculating  the  reckoning  as  reicorded  in  Craig's 
journal,  exhibited  a  plan,  hy  which  the  course  of  the  ship  woi4d  still  have  b^ 
more  clear  of  the  island,  than  according  to  the  observation  in  that  journal;  and 
the  opinion  was  confirmed  by  a  great  many  ship-masters  of  skill  and  credit.  This 
must  greatly  preponderate  against  the  opinions  of  the  sliip-masters,  produced  as 
witnesses  for  the  appellants,  which  was,  that  the  navigators  of  the  ship  had  a  miud 
to  see  Bermudas ;  more  especially,  as  this  opinion  related  to  plans  which  were  made  up 
upon  erroneous  principles.  One  of  these  ship-masters,  namely,  John  Gray,  after 
having  deposed  like  the  others,  that  in  his  opinion  the  navigators  of  the  ship  had  a 
mind  to  see  Bermudas,  yet  upon  a  question  being  put  to  him,  supposing  the  ship  to  be 
where  she  was  placed  by  Craig's  journal,  and  Bermudas  lying  in  64  or  63  d.  40  m. 
in  steering  a  S.  S.  E.  course,  could  that  course  carry  her  to  Bermudas?  deposed, 
"  that  if  itie  ship  and  island  were  in  the  respective  longitudes  and  latitudes  men- 
tioned in  the  interrogatory,  a  S.  S.  E.  course  could  not  have  carried  the  ship  on  the 
island,  or  so  nigh  it  as  to  meet  with  any  harm."  And  almost  all  the  ship-masters 
agreed  that  even  if  Mac  Nair's  intention  had  been  to  have  gone  into  the  island,  no 
man  in  his  senses  would  have  done  it  in  the  night  time,  and  in  the  manner  he  did, 
as  it  so  evidently  endangered  the  lives  of  the  whole  crew.  Mathie  swore,  that  the 
night  was  quite  dark,  the  moon  being  set,  and  that  they  did  not  see  the  island  till 
day  light ;  and  one  of  the  appellant's  ship-masters  swore,  that  no  person  bound  to 
the  island  will  go  upon  it  in  the  night  time,  even  supposing  he  hcui  seen  it  in  the 
day  time.  But  further:  the  plans  e^^bited  by  the  appellants  were  erroneous: 
some  of  their  operators  upon  those  plans  swore,  that  they  were  drawn  upon  the 
principles  of  plain  sailing,  which  supposes  a  degree  of  longitude  equal  to  a  degree 
of  latitude,  over  the  whole  globe;  others  swore,  that  they  were  ddineated  by 
Mercator's  sailing;  and  one  of  them  swore,  that  their  chart  was  neither  a  plain, 
nor  a  Mercator's  chart.  These  plans  did  not  mark  the  degrees  of  longitude ;  and  it 
was  obvious  to  the  eye  that  they  were  erroneous,  because  they  did  not  place  the  ship 
according  to  the  observation  on  the  2nd  of  July,  twenty  miles  to  the  eastward  of  the 
middle  of  the  island ;  they  placed  her  considerably  to  the  westward  of  it,  and  by  so 
doing,  brought  the  descriptive  line  of  her  course  upon  the  north  east  part  of  the 
island  :  but  if  the  ship  was  brought  eastward  to  the  supposed  place,  by  the  aforesaid 
cbf>ervation,  the  line  of  her  course  would  fall  considerably  to  the  eastward  of  the 
island. 

But  it  was  said  by  the  appellants,  that  the  true  course  for  Barbadoes,  is  twenty, 
thirty,  forty,  or  fifty  leagues  to  the  northward  of  Bermudas;  because  a  ship  may 
have  the  benefit  of  the  trade  winds,  and  come  in  upon  the  north  east  of  Barbadoes. 
To  this  it  was  answered  by  the  respondent,  that  thp  trade  winds  begin  about  the 
Tropic,  and  blow  from  the  N.  E.  Barbadoes  is  about  1200  miles  south  of  Ber- 
mudas, and  300  miles  east  of  it.  Supposing  the  trade  winds  blew  the  whole  way 
from  Bermudas  to  Barbadoes,  whic^  they  do  not,  a  ship  would  have  no  difficulty  in 
going  to  Barbadoes  in  a  strait  line;  because  in  such  a  line,  they  would  not  be 
within  ten  points  of  the  wind,  and  every  ship  can  easily  sail  within  six.  But  by 
Craig's  journal  of  the  voyage,  which  he  made  after  the  shipwreck,  as  a  passenger  in 
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said,  the  suspenders  (respondents)  are  entitled  to  have  a  deduction  of  two  per  cent, 
in  tenDB  of  the  policy,  as  also  to  have  deduction  of  the  value  of  the  goods  aboard  the 
hm,  which  belonged  to  Mr.  Smith,  to  the  extent  of  £100  sterling ;  and  in  the  last 
place,  find  the  suspenders  (respondents)  liable  for  the  interest  of  the  balance,  after 
deducting  as  above,  from  the  date  of  the  decree  of  the  Admiral  Court,  and  remit  to 
the  Lord  Ordinary  to  proceed  accordingly." 

From  the  interlocutors  of  the  8th  of  February,  and  21st  of  June  1765,  the 
original  appeal  was  brought;  and  the  interlocutor  of  the  13th  of  February  1772, 
was  the  subject  of  the  cross  appeal. 

In  support  of  the  original  appeal  it  was  contended  (J.  Montgomery,  A.  Wedder- 
burn).  that  this  was  a  valued  policy  of  both  ship  and  cargo,  where  not  the  ship 
only,  but  a  considerable  interest  on  board,  were  admitted  to  have  existed.  That 
under  such  policy,  the  assured  must  recover  the  whole  sum  in  the  policy,  as  he 
could  not  have  any  claim  for  a  return  of  premium  for  short  interest,  if  the  ship 
bad  arrived  safe.  That  in  all  valued  policies,  the  assured  having  such  an  interest 
on  board,  as  to  take  it  out  of  the  meaning  of  the  statute  19  Geo.  II.  the  constant 
rule  has  been  to  take  the  qwtntvnt  of  that  interest  from  the  value  expressed  in  the 
policy,  without  any  further  proof  of  the  quantity  or  value  of  the  goods.  But  if 
any  further  or  particular  proof  of  the  extent  of  interest  in  ship  and  cargo  was  re- 
quired than  the  policy,  it  was  manifest,  that  the  value  of  the  ship,  as  ascertained 
by  the  interlocutors  of  the  8th  of  February  and  21st  of  June  1765,  could  not  be 
held  to  be  her  true  value  at  the  time  she  was  lost.  For  although  James  Mac  Nair 
purchased  [465]  her  for  £450,  yet  it  was  proved  and  admitted,  that  she  then  stood 
in  need  of  many  repairs,  and  wanted  no  less  than  two  anchors  and  one  cable,  to 
fit  her  for  going  to  seaj  so  that  the  expences  laid  out  in  her  outfit,  which  it  was 
proved  amounted  to  £150,  were  as  mucii  a  part  of  her  original  price  and  value  as 
the  £450.  Accordingly  James  Mac  Nair  in  all  his  letters  to  the  appd.lant,  when 
under  no  temptation  to  say  otherwise,  fairly  valued  her  at  £600,  the  sum  she  cost 
him,  without  regard  to  the  other  expencee  laid  out  in  keeping  her  in  repair  ;  and 
Hood  himself  swore,  that  the  ship  was  always  kept  clean  and  in  good  order,  and 
being  built  of  mulberry  frame,  made  her  last  better  and  less  liable  to  decay  t^an  if 
she  had  been  built  of  oak.  And  Alexander  Montgomery,  ship-master,  a  witness  for 
the  respondents,  swore,  that  in  May  or  June  1750,  when  he  saw  the  ship  in  Vir- 
ginia, he  reckoned  her  worth  £500  or  £600  of  that  currency.  And  it  was  also 
proved,  that  two  years  before  James  Mac  Nair's  purchase,  she  had  been  built  and 
sold  for  £700. 

With  respect  to  the  cargo,  the  kinds  and  quantities  were  fully  proved  by  the 
bill  of  lading,  and  other  evidence  in  support  of  it.  The  respondents  diemselves  had 
admitted  and  proved  the  authenticity  of  that  paper,  and  in  their  pleadings  had 
stated  that  it  was  of  its  true  date,  and  not  made  up  ex  pott  facto,  as  the  letter  of 
the  27th  of  June.  But  independent  of  this  admission,  it  bore  every  mark  of  authen- 
ticity, because  it  was  written  or  filled  up  in  the  handwritiiug  either  of  Hood  or  his 
clerk.  The  discrepancy  between  its  contents,  and  the  letter  of  the  27th  of  June, 
further  confirmed  it;  and  what  was  very  remarkable,  although  Hood  in  his  deposi- 
tion went  every  possible  length  to  discredit  the  invoice  oif  the  cargo,  yet  he  did  not 
attempt  the  least  insinuation  against  the  bill  of  lading.  Nay  more,  no  direct  attack 
had  been  made  upon  it  since  the  commencement  of  the  suit,  till  the  present  time ; 
and  even  now,  the  respondents  were  forced  to  combat  it  by  inferences  and  implica- 
tion only.  It  was  proved  by  the  tonnage  bill,  that  the  ship  was  rated  by  the  naval 
officer  at  115  tons,  and  the  appellant  had  demonstrated,  upon  the  principles  laid 
down  by  the  respondents  themselves,  that  the  cargo  contained  in  the  bill  of  lading 
amounted  only  to  130  tons ;  which  was  not  near  such  an  excess  between  the  rated 
and  real  tonnage,  as  he  alleged,  and  offered  to  prove  was  the  practice  in  general, 


the  Bermudas  Packet,  it  did  not  appear  that  this  ship  took  any  such  easting  as  the 
appellants  contended,  in  order  to  get  the  trade  winds,  but  that  she  nearly  followed 
the  direct  course.  Lastly,  tliat  supposing  even  a  fraud  or  misconduct  in  Mac  Nair, 
the  respondent  was  expressly  secured  in  the  policy  against  the  barratry  of  the 
master,  and  the  appellants  had  brought  no  evidence  whatever  of  any  copartnership 
between  the  respondent  and  his  son ;  and  therefore  the  respondent  hoped,  that  there 
lay  no  solid  objection  in  this  case,  upon  the  statute  of  the  19th  George  II. 
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and  pointed  out  several  particular  instances  in  support  of  it.     It  was  further  proved 
by  all  the  witnesses,  that  the  ship  was  fully  loaded ;  and  if  so,  by  what  cargo  was 
she  filled  ?     The  cargo  furnished  by  Mr.  Hood  would  not  fill  her  by  fifteen  tons,  even 
according  to  his  own  computation  of  her  tonnage ;  neither,  according  to  the  same 
rules,  could  the  cargo  contained  in  the  manifest  fill  her  by  several  tons.     Hood's 
evidence  must  therefore  be  rejected  and  laid  aside,  as  well  as  the  manifest.     But 
if  the  rate  of  tonnage  laid  down  by  tlie  appellant  wags  adopted,  then  it  foUowed  a« 
a  consequence,  that  the  goods  contained  in  the  bill  of  lading  were  necessary  to  iill 
her  completely.     It  was  also  proved,  tliat  James  Mac  Nair  had  funds  in  his  hands, 
Bufi5-[466]-cient  to  purchase  the  cargo  contained  in  the  bill  of  lading:   for  1st,  It 
had  all  along  been  stated,  and  not  denied,  that  when  Mac  Nair  first  went  to  Bar- 
badoes,  he  carried  goods  with  him  to  the  value  of  £1100  sterling.     2d,  That  from 
thence  he  went  to  Virginia,  witu  the  valuable  part  of  his  cargo,  leaving  with  Messrs. 
Harveys  goods  and  outstanding  debts  to  the  amount  of  £260  currency.     3d.  That 
at  Virginia  he  sold  his  cargo  for  £800,  drew  upon  the  appellant  for  £250  sterling, 
and  so  possessed  a  stock  of  £1116  Virginia  currency.     4th,  That  there  he  purchased 
the  ship  and  cargo,  and  returned  to  Barbadoes  in  March  1750;  and  it  appeared 
that  the  goods  sold  by  Messrs.  Harveys  on  that  voyage  amounted  to  £617  ;  and  upon 
the  whole  he  cleared  £300  Barbadoes  currency.     5th,  That  before  the  sales  of  this 
cargo  were  fully  completed,  he  returned  again  to  Virginia  with  a  cargo  value  £509 
19b.  lid.  currency,  and  sold  it^t  the  advanced  price  of  £624  19s.  lOd. ;  and  besides 
the  three  remaining  hogsheads  of  rum,  he  had  goods  on  board  to  the  value  of 
£138  3b.  9d.  prime  cost.      Thus  matters  stood  at  the  time  of  Mac  Nair's  pur- 
chasing  the   cargo    in    question;    and    agreeably    hereto,    he    in    his    lettMV    to 
the  appellant  of  the  7th  and  25th  of  March  1750,  uniformly  rated  the  ship  at  £600 
and  the  cargo  at  between  £600  and  £700  currency.     It  was  proved,  that  th,e  ship 
cost  £600,  and  the  value  of  his  cargo  was  equally  confirmed  by  the  writings  and 
accounts  of  third  parties ;  so  that  it  might  be  concluded,  the  valuation  put  on  the 
ship  and  cargo  by  these  letters,  on  which  the  appellant  made  the  insu^nce  in 
question,  was  a  fair  and  just  one.     It  must  further  be  remarked,  that  Mac  Nair, 
in  his  letters,  had  dissuaded  the  appellant  from  making  insurance,  and  therefore 
when  he  had  no  reason  to  expect  an  insurance  was  made,  and  when  he  could  have  no 
bad  intention,  he  uniformly  valued  the  ship  and  cargo  as  above.     On  the  otiier 
hand  it  was  observable,  how  great  a  difference  tiiere  was  in  his  valuation  by  the 
letter  of  the  27th  of  June  1760 ;  at  that  time,  when,  by  the  wreck  of  the  ship,  he  was 
reduced  to  the  utmost  despair,  he  did  not  content  himself  with  an  estimation  of  £600 
for  ib»  ship  and  £700  currency  for  the  cargo,  the  former  value  which  he  put  upon 
them ;  but  he  estimated  both  at  near  double  that  value.     This  valuation  tiierefore, 
whfen  there  was  a  clear  design  of  over-rating  the  ship  and  cargo,  seemed  to  be  con~ 
elusive  that  the  former  value  was  not  over-rated,  because  it  was  a  valuation  made 
when  he  lay  under  no  temptation  whatever,  and  moreover  confirmed,  as  before  ob- 
served, by  writings  under  the  hands  of  other  parties.     If  therefore  the  value  of  the 
^hip  was  to  be  considered  at  £600  and  that  he  had  in  his  hands  when  he  purchased 
the  cargo  in  question  £700,  which  was  £100  more  than  by  his  letters  he  mentioned 
to  have  had  in  the  former  voyage,  when  he  insured  the  like  sum  of  £1000  sterling.: 
it  was  clear,  that  with  this  last  sum,  he  had  more  than  sufScient  to  purchase  the 
goods  contained  in  the  bill  of  lading,  the  prime  cost  wl^reof  amounted  to  £606 
currency,  to  which  being  added  freight,  at  one  third  of  the  value,  £202,  and  C4G7] 
the  price  of  the  ship,  £600;  tlie  whole  amount  was  £1408,  besides  premium  of  in- 
surance, commission,  and  repairs  of  the  ship,  amounting  to  considerably  more 
than  the  £1000  insured  on  account  of  the  appellant;  and  sufficient  to  answer  the 
value  of  Smith's  goods,  which  were  found  to  be  only  £100  sterling,  both  by  the  sum 
he  recovered  for  them,  and  by  the  last  interlocutor  of  the  Court  of  Session. 

On  behalf  of  the  respondents  in  the  original  appeal  it  was  argued,  (J.  Dunning, 
F.  Norton),  that  losses  in  policies  of  insurance  are  to  be  adjusted  and  paid  by  the 
underwriters,  agreeable  to  the  mode  or  rule  observed  in  such  cases  in  the  country, 
or  at  the  place,  where  they  are  effected,  in  regard  the  assured  and  insurers  are  both 
supposed  to  have  that  in  view  when  the  contract  is  entered  into ;  and  in  the  present 
case,  the  appellant  had  himsdf  admitted,  by  his  proceedings,  and  entering  into 
evidence  of  the  value  in  the  Court  of  Session,  ^at  the  policy  of  insurance  in  question 
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was  not  to  be  conaidered  in  Scotland  as  a  policy  which  obliged  the  underwriters  to 
paj  the  whole  £1000.     And  this  was  also  confirmed  by  the  repeated  determinations 
of  the  Lords  of  Session ;  who  had  thereby  pointed  out  the  rule  observed  in  Scotland, 
in  settling  losses  on  polices  of  insurance  worded  as  the  one  now  in  question,  to  be 
by  allowing  the  assured  so  far  as  to  the  full  amount  of  his  interest  in  the  ship  and 
cargo,  which  were  the  objects  of  the  insurance.     That  the  rule  of  adjusting  insur- 
ances, which  the  Lords  of  Session  hare  adopted,  so  far  as  it  goes  to  the  value  of  ship 
and  cargo,  and  charges  of  making  the  insurance,  is  agreeable  to  tlie  spirit  of  the 
statute  19   Geo.  11.  as  it  most  effectually  discourages  the  pernicious  practice  of 
making  insurance  for  more  interest  than  the  assured  really  has  in  the  thing  insured  ; 
and  therefore  it  was  substantially  adhering  to  the  intentions  of  the  Legislature,  and 
did  compleite  justice  to  the  appellant,  by  giving  him  a  satisfaction  to  the  full  amount 
of  the  original  value  and  prime  cost  of  his  ship  and  cargo,  and  espences  of  insuring 
them;  which  fully  answered  the  purposes  of  an  insurance,  and  fully  indemnified 
him  from  any  loss  arising  from  the  perils  insured  against  by  the  policy.     That 
allowing  in  all  cases  the  assured  to  recover  from  the  under-writers  to  the  fuU  amount 
of  the  valuation  set  by  himself  in  his  policy,  was  giving  the  greatest  encouragement 
to  fraud,  and  tiiis  ought  the  rather  not  to  be  done  in  a  case  circumstanced  like  thei 
present,  where  it  was  evident,  that  both  the  appellant  and  his  son,  who  had  the 
command  of  and  was  interested  in  the  ship  and  cargo,  were  contriving  and  planning 
schemes  to  over-reach  and  impose  upon  the  underwriters,  by  misrepresenting  both 
the  value  of  the  ship,  and  the  quantity  and  value  of  the  cargo ;  and  tihere  was  no 
doubt,  but  that  by  tlie  policy  in  question,  the  appellant  had  valued  property  at 
£1000  sterling,  which  in  fact  did  not  exceed  £579  2b.  9d.     For  £450  Virginia 
currency,  the  price  of  the  ship  at  par,  was  equal  only  to  £360  sterling ;  and  deduct 
£145  for  Mr.  Smith's  property,  at  which  it  was  fixed  by  James  Mac  Nair's  letter 
of  the  27th  of  June  1750,  from  £346  10s.  3d.  [468]  the  value  of  the  whole  cargo,  as 
appeared  by  Hood's  evidence ;  and  it  fixed  the  appellant's  interest  in  the  cargo  at 
£201  10b.  3d.  to  which  add  £17  12s.  6d.  for  the  premium  and  charges  of  the  in- 
surance, and  the  whole  of  the  appellant's  interest,  in  both  ship  and  cargo,  was  clearly 
ascertained  not  to  exceed  £679  2s.  9d.     That  the  underwriters  upon  any  policy  of 
insurance  on  which  a  loss  has  happened,  are  entitled  to  the  benefit  of  salvage ;  and 
therefore,  in  the  present  case,  the  insurers  were  clearly  to  have  a  proportionable 
deduction  of  the  £23  7s.  being  the  produce  of  what  was  saved  of  the  ship  and  cargo : 
for  if  otherwise,  it  would  be  admitting  the  policy  to  be  void  by  the  statute  19  Geo.  II. 
which  erpreesly  enacts,  that  no  insurance  shall  be  made  without  benefit  of  salvage 
to  the  insurer ;  and  by  the  express  words  of  this  policy  there  was  to  be  a  deduction 
of  £2  per  cent,  in  case  of  loss. 

In  support  of  the  oross  appeal  it  was  said,  that,  by  the  policy  of  insurance  in 
question,  as  in  all  others,  the  underwriters  did  not  engage  jointly  and  severally  for 
the  whole  amount  of  the  money  thereby  insured ;  but  only  engaged  severally  and 
respectively,  each  for  himself,  to  the  amount  of  the  sum  or  sums  by  them  respectively 
subscribed ;  so  that  to  make  them  jointly  liable  for  any  loss,  was  not  only  expressly 
contrary  to  their  contract,  but  to  common  justice ;  and  it  was  equally  so,  to  allow  the 
appellant  Robert  Mac  Nair  to  cover  and  recover  under  this  policy,  tiie  freight  whicli 
the  ship  would  have  made  on  the  voyage  had  she  performed  it;  for  the  policy  was 
on  the  ship  and  cargo  only,  and  not  on  the  freight ;  and  if  Mac  Nair  had  intended 
to  insure  the  freight,  he  ought  to  have  observed  fiie  method  which  is  daily  practised, 
by  effecting  a  policy  upon  the  freight  in  express  terms.  That  a  policy  of  insurance  is 
not  a  contract  which  carries  interest  for  any  sums  the  underwriters  may  become 
liable  to,  on  account  of  a  loss ;  they  only  engage  to  be  answerable  for  the  loss  itself, 
not  for  any  interest  for  or  upon  such  loss :  and  it  cannot  be  compared  to  a  bond, 
note,  or  other  security,  which  upon  the  face  of  them  carry  interest,  or  are  payable  on 
a  day  certain,  and  therefore  entitle  the  obligee,  or  holder,  to  recover  interest  for  his 
principal  money  up  to  the  time  of  payment.  Besides,  the  quantum  of  the  loss  for 
which  the  underwriters  were  in  the  present  case  liable,  still  remained  unliquidated. 
That  there  never  was  any  instance  where  an  assured  recovered  interest  from  his 
underwriters,  on  an  unadjusted  policy  of  insurance,  contested  in  any  of  the  Courts 
of  Law ;  and  in  this  case,  the  questions  between  the  parties,  and  the  various  decisions 
of  them,  evidently  appeared  to  have  been  such,  as  well  warranted  tlie  underwriters 
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in  litigating  the  payment  of  the  loss  demanded  by  the  appellant  Mac  Nair;  and 
from  the  complexion  of  the  whole  business,  the  great  diflScuIty  of  the  case,  and  die 
different  determinations  upon  it,  a  case  could  seldom  occur  in  which  the  assured 
was  entitled  to  less  favour,  or  had  less  pretence  to  hope  for  more  than  he  was  strictlr 
and  l^ally  entitled  to  recover,  or  where  the  underwriters  could  be  better  warranted 
in  disputing  a  loss. 

[469]  But  to  this  it  was  answered  on  the  part  of  the  original  appellant,  that  if  he 
was  entitled  to  recover  any  part  of  the  sum  under  the  policy,  he  certainly  had  an  equal 
claim  to  the  interest  of  i4^  during  the  time  it  had  been  unjustly  withheld  from  him; 
and  this  point  was  now  so  well  established  by  the  practice  of  the  Court  of  Session, 
that  none  of  the  Judges  had  any  doubt  upon  it.  In  all  cases,  where  there  is  a  mora 
in  the  debtor's  paying,  whether  arising  from  his  disputing  the  principal  or  other- 
wise, interest,  under  the  name  of  damages,  is  always  awarded  to  the  creditor  from 
the  time  that  tlie  sum  found  to  be  justly  owing  became  due,  or  ought  to  have  been 
paid.  Upon  this  principle,  the  Judge  Admiral  had  no  difficulty  to  find  interest  due 
from  the  commencement  of  the  suit ;  and  the  Court  of  Session  had  also  no  difficulty  in 
finding  interest  due,  though  they  confined  the  period  of  its  commencement  to  the  date 
of  the  Judge  Admiral's  decree.  As  to  the  objection,  that  interest  does  not  commence 
till  the  amount  of  the  loss  is  ascertained,  which  in  the  present  case  was  not  yet  done : 
it  was  said,  that  the  establishing  of  such  a  rule,  would  be  tempting  underwriters 
to  dispute  and  procrastinate  the  adjustment  of  losses,  and  would  enable  them  to 
maintain  ill-grounded  litigations  at  the  expenoe  of  the  insured.  A  more  pointed 
instance  of  which  could  not  be  given  than  what  the  present  case  furnished.  Besides, 
it  is  ever  the  practice  in  open  policies,  to  allow  freight,  premiums  of  insurance,  and 
all  charges,  to  be  brought  in  computo  of  the  loss ;  for  otherwise  the  insured  would 
not  be  fully  indemnified. 

After  hearing  counsel  on  these  appeals,  it  was  obdbred  and  adjitdgrd,  that  the 
interlocutors  of  the  8th  of  February  and  the  21st  of  June  1765,  so  far  as  they  found 
that  the  policy  of  insurance  did  not,  in  this  case,  oblige  the  insurers  to  pay  the  sum 
at  which  the  ship  and  cargo  were  insured ;  and  also  the  interlot.utor  of  the  13th  of 
February  1772,  so  far  as  it  found,  that  tiie  appelant  was  not  entitled  to  recover 
from  the  respondents  the  £1000  sterling,  specified  in  the  policy,  but  only  a  sum 
equal  to  the  damage  he  sustained  by  the  loss  of  the  ship  Jean  and  her  cargo ;  should 
be  reversed :  and  it  was  dbolarbd,  that  the  appellant  was  entitled  to  recover  from 
the  respondents  the  sums  by  them  severally  underwritten,  and  interest  thereof  from 
the  date  of  the  decree  of  the  Admiralty  Court ;  and  of  the  sum  of  £83  Is.  sterling,  as 
the  expence  of  extracting  the  decree  of  the  said  Court,  with  a  discount  of  £i 
per  cent,  in  terms  of  the  policy,  and  of  the  sum  of  £2Z  78.  sterling,  as  the  acknow- 
ledged value  of  what  was  recovered  of  the  wreck :  and  it  was  further  oiuikbbd,  that 
the  cross  appeal  should  be  dismissed;  and  that  the  Court  of  Session  in  Scotland 
should  give  all  proper  and  necessary  directions  for  carrying  this  judgment  into 
execution.     (MS.  Jour,  tub  anno  1772-3,  p.  219.) 


[470]  Case  5. — Alexander  Elliot  and  others, — Appellants ;  William 
Wilson  and  Company, — Respond^mts  [25th  November  1776]. 

[Mew's  Dig.  xiii.  1214.     1  Scots  R.R.  500.] 

[A  wilful  deviation  from  the  due  course  of  an  insured  voyage,  is  in  aU  cases  a 
determination  of  the  policy ;  from  that  moment  the  contract  between  the  In- 
surers and  Insured  is  at  an  end ;  and  it  is  totally  immaterial  from  what  cause, 
or  at  what  place  the  subsequent  loss  arises,  the  Insurers  being  in  no  csae 
answerable  for  it.] 

**  Imtbrlocutors  of  the  Courts  of  ScotJand  rkvbrsbd. 

Deviation  is  understood  to  mean  a  voluntary  departure,  without  necessitr 
or  any  reasonable  cause,  from  the  regular  and  usual  course  of  the  specific 
voyage  insured.  See  Parke,  c.  17 ;  where  the  principles  of  this  case,  as 
alreaxly  stated,  are  fully  recognised.     It  is  added,  that  it  makes  no  difference 
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whetiier  the  insured  was  or  was  not  consenting  to  the  deviation ;  and  if  the 
deviation  be  but  for  a  single  night,  or  for  an  hour,  it  is  fatal.  But  if  a  merchant 
ship  carry  a  Letter  of  Marque,  she  may  chase  an  enemy,  though  she  may  not 
cruise  without  being  guilty  of  a  deviation.  Parke,  295-9.  But  wherever 
the  deviation  is  occasioned  by  absolute  necessity,  as  where  the  crew  force  the 
captain  to  deviate,  the  underwriters  continue  liable.  2  Stra.  1264.  The 
general  justifications  for  a  deviation  seem  to  be  these;  to  repair  the  vessel, 
to  avoid  an  impending  storm,  to  escape  from  an  enemy,  or  to  seek  for  convey. 
See  1  Atk.  545:  1  Term  Rep.  22:  2  Salk.  445:  2  Stra.  1265.  But  in  case 
of  a  deviation  from  necessity,  such  voyage  of  necessity  must  be  pursued  in 
the  direct  course,  and  in  the  shortest  time  possible.     Dcmgl.  (271.)  284. 

A  deviation  merely  intended,  but  never  carried  into  effect,  does  not  dis- 
charge the  Insurers,  but  they  remain  liaUe  till  actual  deviation,  or,  as  it  is 
termed,  the  dividing-point  of  the  two  voyages.  2  Stra.  1249:  Dougl.  (346) 
361 :  2  Ld.  Raym.  840:  2  Salk.  444.  But  if  the  parties  never  intended  to 
sail  on  the  voyage  insured,  the  Insurer  is  discharged,  though  the  loss  should 
happen  before  the  dividing-point  of  the  two  voyages.     Dougl.  16. 

In  all  cases,  deviation  or  not  is  a  question  of  fact  to  be  decided  according 
to  ihe  circumstances  of  the  case,  subject  to  the  general  rules  relating  thereto. 
DougL  781.** 

♦♦Parke  295,  c.  17.^^ 

The  harbour  of  Carron,  situate  near  the  head  of  th?  Frith  of  Forth,  is  chiefly 
resorted  to  by  ships  in  the  service  of  the  Carron  Compaay,  who  have  a  great  iron 
work  and  considerable  collieries  in  the  neighbourhood.  From  thence  vessels,  intended 
principally  to  convey  the  manufactures  of  the  CJompany,  their  coal  and  such  goods 
as  may  be  offered  them  on  freight,  sail  periodically  for  Hull,  and  other  place*  on 
the  Eastern  coast  of  England.  This  is  a  coasting  or  carrying  trade,  the  vessels 
in  going  down  the  Frith  touching  at  different  places  to  take  in  additional  loading, 
or  to  discharge  part  of  what  they  have  received  at  places  higher  in  the  river.  Par- 
ticularly, it  is  usual  for  these  vessds  to  call  at  Borrowstoness  and  Leith,  and  at 
Morrison's  Haven,  a  port  six  miles  further  down  the  Frith,  and  on  the  same  side 
with  Leith,  in  the  bay  of  Prestonpans. 

In  February  1774,  the  respondoats  had  occasion  to  ship  fourteen  hogsheads  of 
tobacco  on  board  one  of  these  vessels  for  Hull,  and  desiring  to  insure  them,  gave 
the  following  instructions  in  writing  to  Hamilton  and  Bogle,  insurance  brokers 
in  Glasgow :  "  Please  to  insure  for  our  account  by  the  Kingtton,  George  Finley 
master,  [471]  from  Carron  to  Hull,  with  liberty  to  caU  a*  tuual,  fourteen  hogsheads 
of  tobacco ; "  and  these  instructions  were  entered  in  the  brokers'  books  for  th* 
perusal  of  the  underwriters,  as  is  the  practice  at  Glasgow. 

Upon  the  9th  of  February,  the  appellants  underwrote  a  policy  of  insurance  in 
these  terms :  "  Beginning  the  adventure  of  the  said  tobacco,  at  and  from  the  loading 
thereof  on  board  said  Kingtton,  at  Carron  wharf,  and  to  continue  and  endure  until 
said  Kingtton  (being  allowed  a  liberty  to  call  at  Leith)  shall  arrive  at  Hull,  and 
there  be  safely  delivered." 

The  respondents  were  not  privy  to  the  allowance  to  call  at  Leith  being  thus 
substituted  in  the  policy  for  the  more  genwal  term,  at  luual,  mentioned  in  their 
instructions  to  the  broker.  The  premium  agreed  on  was  £.\  5b.  per  cent,  a  rate 
equal  at  least,  if  not  higher  than  was  in  use  to  be  given  on  the  voyage,  in  cases 
wWe  it  was  understood,  or  expressed  in  the  policy,  that  the  vessel  might  touch  at 
the  customaiy  ports.  And  in  particular,  some  of  these  appellants,  in  February 
1772,  underwrote  a  policy  upon  this  very  vessel,  and  for  the  same  voyage,  with 
liberty  to  call  at  Leith  and  Morrison's  Haven,  at  a  premium  of  £1  per  cent.  only. 

The  vessel  thus  insured  had  sailed  from  Carron  five  days  before  the  date  of  the 
policy,  that  is,  on  the  4th  of  February  1774 ;  it  did  not  caJl  or  touch  at  Leith,  but 
pat  into  Morrison's  Haven ;  set  sail  from  thence  on  the  9th ;  got  safe  into  the  direct 
coarse  from  Carron  to  Hull ;  cleared  the  Frith  of  Forth,  and  proceeded  with  a  fair 
wind,  till,  on  the  evening  of  the  10th,  the  vessd  being  overtaken  by  a  storm  at 
Hfdy  Mand,  on  the  coast  of  Northumberland,  was  wrecked,  and  the  cargo  totally 
lost  AD  these  were  facts  admitted ;  nor  was  it  alleged  by  the  appellants  that  the 
ship  received  the  smallest  damage  in  going  into  or  coming  out  of  Morrison's  Haven. 
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Intelligence  of  this  misfortune  reached  Glasgow  on  the  14th  of  Februa.ry,  when 
the  respondents  for  the  first  time  saw  the  policy  of  insurance,  or  understood  that 
it  differed  in  terms  from  their  instructions  to  the  broker  in  whose  hands  it  re- 
mained. It  did  not  however  occur  to  them  that  this  slight  variation  would  afford 
a  handle  to  the  underwriters  for  refusing  payment;  nor  does  it  seem  to  have  theo 
occurred  to  these  gentlemen,  who  immediately  wrote  to  the  respondents,  desiring 
theiy  would  request  the  Carron  Company  to  give  the  necessary  orders  for  preserving 
the  tobacco,  and  forwarding  it  to  Hull,  promising  to  contribute  towards  the  expenoe 
so  far  as  they  were  interested. 

After  this  seeming  acquiescence,  the  respondents  were  not  a  little  surprised, 
when,  upon  the  24th  of  February,  a  protest  was  taken  against  them  by  all  the 
underwriters  in  person,  attended  by  a  notary  public  and  witnesses;  in  the  instru- 
ment which  they  caused  the  notary  to  draw  up  and  sign  on  that  occasion,  they 
were  pleased  to  give  the  following  account  of  the  matter :  "  Upon  Wednesday  the 
9th  of  February  current,  a  policy  was  offered  to  [472]  tie  said  James  Coulter, 
Alexander  Elliot,  Robert  Carrick,  Andrew  Dunlop,  and  Henry  Ritchie,  in  the  <^fice 
of  Archibald  and  Gilbert  Hamilton,  insurance  brokers  in  Glasgow,  for  their  under- 
writing as  insurers  on  goods,  for  account  of  the  said  William  Wilson  and  Company, 
on  board  the  ship  Kingston,  Captain  Finley,  from  Carron  shore  to  Hull,  with  liberty 
to  touch  as  usual.  Upon  requiring  the  broker  to  explain  what  he  meant,  by  touch- 
ing as  usual,  he  said  he  meant  a  liberty  to  stop  at  Leith  Road  or  Harbour  fcH*  a 
short  time,  in  case  any  passengers  or  goods  were  expected  from  that  place;  and 
upon  inquiring  the  advices  about  the  time  of  sailing,  he  said  that  he  was  informed 
the  vessel  had  sailed  the  Saturday  before,  being  the  5th  of  February  current.  In 
these  circumstances,  the  said  James  Coulter  and  the  other  persons  aforesaid  wne 
satisfied  with  the  conditions  of  the  vc^age,  and  signed  the  policy,  which  contains 
a  liberty  to  touch  at  Leith,  and  no  where  else;  and  as  the  wind  and  weather  were 
favourable  from  the  Sunday  to  the  Wednesday,  they  had  good  reason  to  conclude 
the  vessel  would  make  a  safe  and  speedy  passage  to  HulL  But  being  now  well 
informed  that,  instead  of  prosecuting  the  voyage  described  in  the  p<dicy,  the  said 
ship  Kingston,  was  designedly  carried  into  the  port  of  Morrison's  Haven  near 
Prestonpans,  where  she  staid  four  or  five  days,  having  really  sailed  on  Friday  the 
4th  current,  taking  in  a  large  quantity  of  a  very  dangerous  commodity,  viz.  sulphur ; 
and  from  which  port  of  Morrison's  Haven  she  did  not  depart  till  the  9th  of  the 
month,  and  was  the  next  day  wrecked  near  Holy  Island  in  her  way  to  HuU ;  whidi 
misfortune  was  entirely  owing  to  her  stay  in  that  harbour,  whereby  she  lost  many 
days  of  the  most  favourable  winds  and  weatiier,  which  would  have  completed  her 
voyage  in  safety,  in  place  of  meeting  with  a  change  of  wind  and  storm  of  snow, 
which  occasioned  her  shipwreck :  and  the  said  underwriters  would  not  have  under- 
written upon  the  said  policy,  if  they  had  known  the  vessel  had  been  to  call  at 
Morrison's  Haven,  and  take  in  an  additional  cargo:  wheref<»-e  the  aaid  James 
Coulter,  Alexander  Elliot,  Robert  Carrick,  and  Andrew  Dunlop,  for  themselves,  and 
as  procurators  for  the  said  Henry  Ritchie,  did  and  do  protest,  tifiat  this  pl&in 
deviation,  contrary  to  the  express  stipulation  in  the  policy,  must,  according  to 
the  constant  practice  of  merchants,  render  the  policy  null  and  void ;  and  therefore 
they  hold  themsdves  to  have  no  further  concern  in  the  goods  insured." 

The  appellants  persisting  in  their  refusal,  and  an  arbitration  entered  into 
having  ended  without  any  award,  the  respondents  were  obliged  to  bring  their  action 
against  the  appellants  for  payment,  in  the  Court  of  Admiralty  in  Scotland,  the 
only  competent  Court  for  determining  questions  about  insurances,  and  other  mari- 
time affairs  in  that  country,  in  the  first  instance.  At  the  same  time  the 
respondents  brought  separate  actions  against  the  brokers,  for  having  without 
orders  taken  the  policy  in  terms  different  from  the  instructions;  and  against  the 
Carron  Company  as  freighters  of  [473]  the  vessel,  on  the  ground  of  not  having  in- 
formed these  respondents  of  an  intention  to  call  at  Morrison's  Haven ;  both  these 
actions  concluding  against  the  several  defendants,  only  in  the  event  of  the  under- 
writers being  acquitted. 

The  appellants  put  in  their  defences,  which  were  followed  by  other  pleadings 
of  the  parties;  and  on  the  6th  of  January  1775,  the  Judge  Admiral  pronounced 
the  following  interlocutor :   "  Having  advised  process,  and  the  defences  for  Alex- 
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ander  Elliot  and  others,  with  the  answers  made  thereto  for  William  Wilson  and 
Company,  merchants  in  Glasgow,  pursuers,  and  the  replies  and  duplies,  and  the 
policj  of  insurance  produced  and  libelled  on,  and  the  other  writs  produced;  and 
having  considered  the  whole  circumstances  of  this  case,  and  in  particular  that 
it  is  not  alleged  by  the  defenders  that  the  pursuers  were  in  the  knowledge  of  the  ship 
the  Kingtton  being  intended  to  put  into  Morrison's  Haven,  repels  the  defence  pled 
by  the  defenders." 

The  appellants  reclaimed  against  this  interlocutor ;  and  answers  being  put  in  to 
their  petition,  the  Judge  Admiral,  in  regard  they  set  forth  and  seemed  to  found 
on  conversations  between  them  and  the  brokers,  at  the  time  of  underwriting,  or 
settling  the  terms  of  the  policy,  "  allowed  them  to  bring  proof  of  what  passed  at 
and  previous  to  making  the  insurance."  But  the  appellants  presented  a  second 
petition,  declining  to  go  into  any  proof,  insisting  that  the  cause  turned  singly 
upon  the  words  of  the  policy,  and  demanding  judgment  on  the  abstract  question, 
whether  the  vessel  touching  at  Morrison's  Haven,  when  not  allowed  by  the  policy, 
discharged  the  underwriters?  Whereupon  the  Judge,  by  interlocutor  dated  the 
7th  of  AprU  1775,  again  decreed  in  favour  of  the  respondents. 

The  appellants  then  sued  out  a  writ  of  suspension  from  tjhe  Court  of  Session 
of  these  sentences  of  the  Judge  Admiral,  and  after  the  usual  preliminary  step  of 
procedure  before  the  Lord  Ordinary,  the  cause  being  reported  to  the  whole  Lords,  &eir 
Lordships,  having  before  tiiem  the  opinions  of  several  of  the  most  eminent 
merchants  both  in  England  and  Scotland,  gave  judgment  for  the  respondents  on 
the  23d  of  January  1776,  in  the  following  terms:  "Having  advised  informations, 
hine  inde,  and  considered  the  policy  of  insurance  and  whole  circumstances  of  the 
case,  the  Lords  repel  the  reasons  of  suspension,  find  the  letters  orderly  proceeded," 
(i.e.  that  th.e  appellants  were  obliged  to  pay  the  sums  underwritten,  in  terms 
of  the  Judge  Admiral's  decree,)  "  and  decern." 

The  appellants  having  reclaimed  against  this  interlocutor,  the  following  judgment 
was,  on  the  7th  of  March  1776,  pronounced  by  the  Court:  "The  Lords  having 
advised  this  petition,  with  the  answers,  they  find  the  suspenders  severally  liaUe  to 
the  chargers  in  payment  of  the  respective  principal  sums,  and  interest  thereof,  de- 
cerned for  and  underwrote  by  them;  and  also  find  them  conjunctly  and  severally 
liable  in  the  expence  of  the  extract  of  the  decreet  before  the  Admiralty  Court,  as  the 
[474]  same  shall  be  certified  by  the  Clerk  of  the  said  Court;  and  in  so  far  find- the 
letters  orderly  proceeded,  and  adhere  to  the  former  interlocutor ;  and  as  to  all  other 
expences  found  due  by  the  Admiral,  they  suspend  the  letters  tirrupliciter,  and 
decern  and  find  the  suspenders  liable  in  the  expences  of  the  extract  before  this 
Court,  as  the  same  shall  be  certified  by  the  collector  of  the  clerk's  dues,  and  decern, 
and  find  no  other  expences  before  this  Court  due." 

From  these  several  interlocutors  the  present  appeal  was  brought ;  and  on  behalf 
of  the  appellants  it  was  contended  (J.  Dunning,  A.  Macdonald),  that  a  wilful 
deviation  from  the  due  course  of  an  insured  voyage  is  in  all  cases  a  determination 
of  the  policy ;  from  that  moment  the  engagement  between  the  insurers  and  insured 
is  at  an  end ;  and  it  is  immaterial  from  what  cause,  or  at  what  place,  a  subsequent 
loss  arises,  tlie  insurers  being  in  no  case  answerable  for  it.  The  going  into  Mor- 
rison's Haven  was  a  wilful  deviation  from  the  due  course  of  a  voyage  from  Carron 
to  Hull ;  and  though  it  may  be  true,  as  contended  on  the  part  of  the  respondents, 
that  ships  sailing  through  the  Frith  of  Forth,  have  sometimes  been  permitted  by 
the  terms  of  a  p^icy  underwritten  at  the  same  premium  as  the  present,  to  go  into 
this  port,  it  would  not  avail  them  in  the  present  case,  since  this  policy  gave  no  such 
permission.  The  respondents  appeared  by  their  instructions  to  their  broker  to  have 
been  aware,  that  the  going  without  permission  into  any  port  but  that  of  their 
destination,  would  be  a  deviation ;  and  the  broker,  finding  it  difficult  to  get  a  policy 
underwritten  on  any  other  terms,  thought  fit  to  restrain  the  liberty  of  calling 
to  the  port  of  Leith.  But,  independent  of  what  passed  between  the  broker  and  the 
underwriters  before  their  signing  this  policy,  it  was  submitted,  that  a  policy, 
penned  like  the  present,  giving  liberty  to  call  at  one  port,  excluded  every  claim  to 
a  liberty  of  calling  at  any  other. 

On  behalf  of  the  respondents  it  was  said  (E.  Thurlow,  A.  Wedderburn),  that 
what  the  appellants  called  a  deviation  in  this  case,  could  not  have  the  effect  of 
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▼acating  the  policy,  there  being  neither  an  increase  nor  a  difference  of  risk;  for 
the  voyage,  as  actually  made,  was  one  and  the  same  chance  with  that  insured 
against,  even  taking  the  policy  in  the  strict  sense  contended  for.  The  appdlants  in- 
deed, to  giro  a  c(4our  to  their  plea,  by  the  appearance  of  a  different  risk,  argued 
that  the  loss  was  occasioned  by  going  into  Morrison's  Haven ;  for  had  there  been  no 
interruption  of  the  course  from  Carron  to  Hull,  the  vessel  would  have  escaped  the 
storm  which  overtook  it  at  Holy  Island.  But  as  the  vessel  was  allowed  to  call  at 
Leith,  without  any  limitation  of  the  time  of  staying  there,  the  risk  of  the  voyage 
being  prolonged  by  calling  at  a  port  in  the  course  of  it,  was  clearly  undertaken 
by  the  insurers ;  and  it  made  no  difference  of  hazard,  whether  that  port  was  Leidi 
or  Morrison's  Haven  ;  policies  of  insurance  are  to  be  construed  largely,  and  for  the 
insured ;  a  rigid  adherence  to  literal  terms  has  been  deservedly  reprobated  in  Courts 
of  Law,  and  among  merchants.  Every  voluntary  deviation  from  the  direct  line 
has  not  the  effect  to  discharge  the  underwriters,  it  [475]  being  sufficient  if  the 
voyage  is  aceordmg  to  wage.  But  the  appellants'  argument  went  even  farther 
than  literal  interpretation,  for  they  would  construe  "liberty  to  call  at  Leith,"  at 
a  direct  prohibition  to  call  any  where  else;  though  the  juster  and  more  natural 
conclusion  was,  that  iiad  such  prohibition  been  intended,  it  wo\ild  have  been  ex- 
pressed ;  and  as  it  was  not  disputed,  that  vessels  in  the  trade  from  Carron  to  Hull 
usually  touch  at  Morrison's  Haven,  and  that  this  consisted  with  the  knowledge  of 
the  appdlants,  the  voyage,  as  made,  was  according  to  usage,  and  within  the  intent 
of  the  policy.  The  appellants  were  not  at  liberty  to  deviate  from  the  respondent^ 
instructions  shewn  to  them,  but  ought  either  to  have  kept  to  the  precise  terms 
of  those  instructions,  or  not  have  signed  the  policy  at  all ;  especially  when  the^ 
were  told,  that  the  vessel  had  previously  sailed.  If  their  plea  now  was  not  effected, 
their  conduct  then  was  insidious  and  wrong  ;  and  as,  by  their  silence,  the  respondent 
was  led  to  believe  himself  secure  in  all  events,  they  were  in  equity  obliged  to  make 
good  his  loss. 

Like  most  other  questions  arising  from  insurance,  the  present  fdl  to  be  judged 
upon  equitable  principles,  resulting  from  the  special  circumstances  of  the  case: 
and  when  all  circumstances  here  were  considered,  the  plea  of  the  appellants  must  te 
deemed  an  attempt  to  evade  payment,  equally  illiberal  and  ineffectual.  An  pxpren 
allowance  to  call  at  one  port  being  given,  the  vessel  passed  it  and  touched  at 
an()ther,  only  sis  miles  farther  down  the  river,  and  in  the  course  of  the  voyage 
insured.  The  alleged  deviation  was  singly  the  act  of  entering  Morrison'?  Haven; 
for  the  vessel's  sailing  dose  by  it  never  could  have  been  so  termed,  so  near  was 
it  to  the  direct  course  of  the  voyage ;  and  nothing  being  more  common  than  to  teok 
from  one  shore  to  the  other  in  going  down  the  Frith;  calling  at  Leith,  or  at 
Morrison's  Haven,  was  but  tlie  difference  of  a  name,  for  the  time  of  staying  it 
the  port  mentioned  in  the  policy  was  not  limited.  The  risk  was  not  greater,  ae  it 
is  allowed  by  every  person  acquainted  with  the  coast,  that  Morrison's  Haven  is 
even  a  safer  and  more  accessible  harbour  than  Leith ;  and  in  fact  no  damage  was 
sustained  by  the  deviation,  the  vessel  having  regained  the  direct  course  to  Hull,  iind 
being  wrecked  after  proceeding  in  .  it  severid  leagues.  But  further :  the  words 
in  the  policy,  whatever  the  appellants  now  affected  to  understand  by  thorn,  seemed 
to  have  been  used  as  sjrnonimous  with  those  in  the  respondents'  instructions  to  the 
broker.  The  appellants  admitted  having  seen  the  instructions,  and  asked  the  broker 
what  was  meant  by  ealHng  as  ttsual.  'Flie  words  inserted  in  their  place  could  not 
be  intended  io  limit  the  more  general  term,  because  the  insured  were  neither  masters 
of  the  vessel,  nor  had  any  direction  or  knowledge  of  the  precise  course  of  the 
voyage;  and  because  it  was  understood  by  all  the  parties  concerned,  that  the 
vessel  had  sailed  from  Carron  three  da3r8  at  least  before  making  the  insurance,  and 
consequently  might  be  in  some  other  port  at  that  instant,  as  it  actually  was ;  a 
circumstance  which  it  was  not  impossible  for  the  underwriters  to  be  acquainted 
with.  It  was  evident,  there-[476]-fore,  that  the  broker  could  not  possibly  mean  to 
make  the  policy  void,  in  case  the  vessel  had  called,  or  might  call,  at  the  c^er  usual 
places  besides  Leith ;  and  if  the  appdlants  tacitly  entertained  such  an  idea,  having 
the  instructions  before  their  eyes,  being  acquainted  that  the  vessel  had  already 
sailed,  knowing  the  usage,  and  taking  the  accustomed  premium,  they  were  guilty  of 
a  fraud,  from  which  they  could  not  be  allowed  to  reap  any  advantage. 
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But  after  hearing  counael  on  this  appeal,  it  waa  ordbrbd  and  adjitsobd,  that  the 
intwlocutors  complained  of  should  be  reversed :  and  it  waa  dbclabbd,  that  the  re- 
spondents were  entitled  to  a  return  of  the  premium  paid  by  them  to  the  appellants : 
and  it  was  therefore  orderbd  and  aojudobd,  that  the  appellants  should  pay  or  cause 
to  be  paid  to  the  respondents  the  said  premium.  (M.S.  Jour,  sub  anno  1776-7. 
p.  106.) 


Case  6. — John  Alston  and  others, — AppeUarUs ;  CouN  Campbbll  and  others 
— Respmdents  [3d  March  1779]. 

[Mew's  Dig.  liii.  1130.     1  Scots  R.R.  534.     See  The  Innisf alien,  1866, 
L.R.  2  Ad.  and  E.  72 :  and  M.S.A.  1894,  a  34.] 

[A.  having  insured  jC800  upon  his  own  ship,  and  being  greatly  indebted  to  B. 
deposits  several  securities  in  his  hands,  and  also  makes  an  absolute  assign- 
ment to  him  of  this  ship.  The  ship  was  afterwards  lost.  On  an  action 
brought  against  the  underwriters  to  recover  the  insurance,  th^  insisted  that 
the  policy  was  void  for  want  of  interest,  under  the  statute  19  Geo.  2.  o.  37. 
(against  wager-]>olicieB,)  A.  having  sold  the  ship  previous  to  the  loss.  But 
it  was  held,  that  he  had  a  sufficient  interest  in  the  ship  at  the  time  of  the 
loss;  the  real  transaction  being  no  more  than  a  pledge  or  security  for  the 
debt  due  to  B.] 

•♦Intbrlocctobs  of  the  Scotch  Courts  AFriRMBD. 

This  seems  a  case  primae  imprettiorUs :  and  it  appears  the  defence  was 
thought  a  very  weak  one,  by  the  large  costs  given  in  the  appeaL** 

The  Snow  Frederick,  of  which  Richard  Caldwell,  merchant  in  Londonderry,  was 
the  sole  owner,  sailed  from  Ireland  to  the  West  Indies  in  1773,  insurance  being  made 
upon  the  outward  voyage  to  Grenada,  at  Glasgow,  by  the  respondents  Campbell 
and  Company,  for  account  of  Mr.  Caldwell.  The  vessel  arrived  safe  at  Grenada, 
and  from  Grenada  went  to  St.  Christophers;  from  whence  Campbell  the  master 
wrote  to  Mr.  Caldw^,  upon  the  13th  of  August,  acquainting  him  that  he  proposed 
to  sail  the  same  day  for  Jamaica,  and  to  call  at  St.  Eustatia. 

The  respondent  M'AIlister  being  in  advance  and  under  acceptances  for  Mr. 
CaldweD  to  a  large  amount,  and  having  wrote  him  pressingly  for  remittances, 
received  a  letter  from  him  dated  the  14th  of  November  1773 ;  in  which,  after  men- 
tioning disappointments  which  prevented  his  remitting,  and  that  he  feared  the 
oonsequencee,  he  says,  "  However,  as  your  engagements  for  me  are  of  that  nature 
which  demand  a  preference  to  every  other,  I  have  thought  it  expedient  to  secure 
you  against  the  worst;  so  that  if  you  possibly  can  procure  any  aid  in  meantime 
to  defend  you  against  your  acceptances,  you  are  not  in  the  smallest  danger  [477]  of 
suffering  a  farthing  by  me.     The  securities  I  now  inclose  you  are — 

First,  a  bill  of  sale  of  the  snow  Frederick,  for  which  I  paid  at  the 

outset  of  her  present  voyage £700 

An  assignment  of  her  freight  home 300 

Ditto  of  the  goods  sent  out  by  her 500 

Ditto  of  goods  in  the  hands  of  John  Martin         ....  660 

AU  these,  I  doubt  not,  will  produce  you ;£2050 


beside  the  flax  sent  you;  which,  on  the  whole,  will  sufSciently  guard  you  against 
every  engagement  you  are  under  for  me :  all  I  dread  is  the  temporary  distress  it 
will  occasion  to  you."  He  then  expressed  his  hopes  that  these  securities  would  soon 
come  round  to  reimburse  Mr.  M'AIlister ;  and  he  added,  "  Campbell,  I  think,  must 
soon  appear.  You  will  have  it  in  your  power  to  order  him  directly  to  Dublin,  or 
where  you  please ;  and,  I  trust,  he  alone  may  bring  sufficient  with  him  to  relieve  you 
of  every  diflSculty  on  my  account.  I  shall  attend  your  answer  to  this  with  the 
utmost  anxiety ;  and,  for  God's  sakei,  weigh  matters  well  ere  you  take  any  resolution, 
except  it  be  to  resist  the  pressure  for  a  few  months,  which  must  relieve  you." 
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The  bill  of  gale  was  in  the  form  of  an  absolute  transfer,  for  the  consideration 
of  £700  in  hand  paid,  and  the  receipt  whereof  it  acknowledged.  The  assignments 
were  in  the  same  style,  being  all  operations  of  Mr.  Caldw^'s,  and  unknown  to  the 
respondent  till  receipt  of  the  letter  inclosing  them. 

To  this  letter  the  respondent  M'AUister  returned  an  answer,  describing  the 
shock  given  him  by  the  intdligence  it  conveyed  of  Caldwell's  situation ;  and  adding, 
"  You  have,  I  bdieve,  given  me  all  the  tecurities  in  your  power,  but  this  you  should 
have  done  earlier;  for,  should  you  not  be  able  to  stand  your  ground  some  little 
time,  it  would  involve  me  in  a  suit  under  the  bankruptcy  act,  should  that  be  issued 
against  you,  and  wreet  the  effects  out  of  my  hands.  To  guard  as  much  as  possible 
against  that,  you  must  send  me  every  necessary  paper  relating  to  the  ship,  such  as 
any  prior  bill  of  sale  handed  to  you,  charter-party  with  the  master,  bills  of  loading 
if  come  to  hand,  and  policy  of  insurance  if  you  have  it,  or  any  other  paper  you 
think  can  serve  me;  and  if  you  can  hold  Up  for  some  little  time,  the  transaction 
would  have  a  better  appearance.  If  the  policy  of  insurance  hath  not  been  sent 
you,  you  must  give  me  an  order  on  those  whose  hands  it  remains  in,  and  let  me 
know  the  sum  covered ;  and,  I  beseech  you  for  God's  sake,  if  you  can  think  of  any 
other  thing  more  expedient  for  my  teeurity,  that  you  wiU  do  it.  You  can  have  no 
idea  of  the  distress  you  have  brought  upon  me,  and  it  lies  upon  you  to  extricate  me 
in  the  best  manner  you  can.  Tou  will  inform  me  every  circumstance  relating  to 
the  ship,  and  when  you  received  any  letters  from  her;  and  also  give  me  an  order 
on  the  captain  to  ddiver  the  cargo  to  my  order,  and  to  [478]  proceed  wherever  I 
shall  direct;  and  what  returns  you  expect  by  her,  or  any  other  information  that 
may  occur  to  you  on  that  head.  I  am  your  much  distressed,"  etc.  The  respondent 
again  wrote  Mr.  Caldwell,  "  Your  intentions  to  me  am  satisfied  is  just  with  regard 
to  securing  me  in  the  best  manner;  and  if  you  can  support  yourself  against  the 
bills  that  are  not  under  my  acceptance,  I  hope  things  will  take  a  more  favourable 
turn." 

Mr.  Caldwell  wrote  to  the  respondent,  on  2 1st  November  1773:  "Inclosed  you 
have  the  original  bill  of  sale  I  had  of  the  Frederick,  from  Mr.  William  Caldw^, 
of  whom  she  was  built.  The  last  account  I  had  of  her  was  from  St.  Eitts,  the  13th 
of  August;  she  was  then  sailing  down  to  Jamaica,  where  the  captain  had  orders  to 
sell  his  cargo,  and  load  home  with  rum.  The  instant  I  hear  from  him,  you  shall 
be  advised ;  and,  as  he  had  orders  to  touch  at  Broadhaven  on  his  homeward  passage, 
you  can,  from  that,  order  him  where  you  please.  Inclosed  is  a  letter  to  him  for 
that  purpose,  which  you  may  keep  by  for  some  time,  till  I  give  you  the  first  news 
I  hear  from  him.  No  insurance  is  yet  ordered  on  him  home;  it  will  be  time 
enough  when  the  date  of  his  sailing  can  be  ascertained.  Inclosed  is  a  letter  for  Mr. 
Martin,  which  you  will  forward.  I  shall  deliver  yours  to  Major  to-morrow,  and 
enforce  his  remittance  as  much  as  possible.  If  you  don't  hear  from  him  per  next 
post,  you  must  make  some  attorney  write  him  a  letter.  I  send  you  inclosed  the 
bills  of  lading  for  the  goods  per  Campbell  out  The  ship  was  insured  at  Gla^ow. 
I  have  not  the  policy,  nor  is  it  material  in  the  outward  passaga  There  is  nothing 
I  can  devise  for  your  security  that  shall  not  be  complied  with;  and,  for  God's 
sake,  let  me  beseech  you  to  bear  up.  I  hope  there  is  not  a  possibility  that  your 
security  can  be  impeached."  He  again  wrote  to  the  respondent,  on  the  23d ;  "  I 
wrote  you  last  post,  inclosing  sundry  papers  relative  to  the  securities  in  pour  hands  : 
I  trust  there  is  nothing  on  earth  can  invalidate  the  securities  you  have  got  As 
soon  as  I  hear  the  least  account  of  Captain  Campbell,  you  shall  be  advised." 

The  respondent  M'AIlister  afterwards  caused  insurance  to  be  made  upon  the 
homeward  voyage  from  Jamaica  to  Ireland,  but  no  insurance  was  made  by  him  upon 
the  voyage  from  St.  Christophers  to  Jamaica. 

Mr.  Caldwell  was  indebted  to  the  other  respondents,  Campbell  and  Company, 
about  £800,  including  £192  for  furnishings  to  this  ship  the  Frederick;  and  one 
of  their  partners  being  at  Londonderry,  suggested  to  him  the  propriety  of  covering 
the  vessel  for  the  whole  voyage ;  whereupon  he  wrote  the  following  letter :  "  London- 
derry, 10th  December  1773.  Messrs.  Colin  Campbell  and  Company.  Sirs,  I  have 
received  a  letter  from  Captain  James  Campbell  of  the  snow  Frederick,  dated  St. 
Kitts,  13th  August,  advising,  he  was  that  day  clear  to  sail  for  Kingston,  Jamaica, 
having  already  been  at  Grenada,  to  which  place  you  insured  this  vessel;  but,  not 
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being  able  to  sdl  there,  he  waB  [479]  proceeding  to  leeward,  and  in  his  way  would 
touch  at  St.  Eustatia.  You'll  please  therefore,  on  receipt  of  this,  to  get  leave,  on 
the  former  policy,  for  the  vessel  to  proceed  from  St.  Kitts  to  Jamaica,  witli  liberty 
to  touch  at  St.  Eustatia,  paying  such  additional  premium  as  may  be  judged 
adequate ;  or  if  it  is  thought  better  to  opeai  a  new  policy  for  the  like  sum  of  £800 
sterling,  I  am  equally  satisfied.  The  above  is  the  last  account  I  had  of  the  vessel 
The  captain  writes,  that  she  was  ti^t  and  in  good  order ;  so  that  I  hope  the  premium 
will  be  moderate.     I  am.  Sirs,"  etc. 

A  policy  was  accordingly  opened  at  Glasgow  on  the  28th  of  December  1773, 
and  under-wrote  by  the  appellants,  "  To  and  in  favour  of  Messrs.  Colin  Campb^l 
and  Company,  for  account  of  Mr.  Richard  Caldwell,  upon  the  body,  tackle,  coats, 
apparel,  and  other  furniture  of  and  in  tibe  Frederick,  whereof  James  Campbell 
is  master,  for  the  present  voyage,  beginning  the  adventure  upon  the  said  body  and 
others  foresaid,  at  and  from  St.  Kitts,  and  to  continue  and  endure  until  the  said 
Frederick  shall  arrive  at  St.  Eustatia,  while  there,  from  thence  to  Kingston  in 
Jamaica,  and  till  said  Frederick  shall  be  there  safdy  moored :  the  said  body  and 
others  foresaid  shall  be  valued  at  £800." 

Upon  the  I7th  of  January  1774,  intelligence  was  received  of  the  vessel's  having 
been  loet  in  the  passage  from  St.  Kitts  to  Jamaica,  by  letters  from  the  master, 
dated  at  Philadelphia.  It  appeared  that  the  misfortune  happened  upon  the  coast 
of  St.  Domingo,  from  whence  the  master  and  one  or  two  of  the  men,  after  a  variety 
of  adventures,  got  to  North  America;  and  the  same  thing  appeared  from  proceed- 
ings had  before  the  Admiralty  Office  of  Jackmel  in  St.  Domingo. 

The  respondents  Campbell  and  Company,  as  creditors  of  Caldwell  used  arrest- 
ments in  the  hands  of  the  appellants ;  and  in  the  character  of  arresters,  as  well  as 
being  the  parsons  to  -whom  the  sum  was  payable  by  the  policy,  brought  their  action 
in  the  Court  of  Session  against  the  underwriters,  for  payment. 

The  appellants  at  first  made  some  difficulty,  implying  a  suspicion  that  the  loss 
might  have  been  known  before  insuring.  The  respondent  M'Allister  being  informed 
of  it  by  the  other  respondents,  made  an  afidavit  particularizing  circumstances, 
which  removed  all  doubts  on  that  head :  but  this  affidavit  stating  the  bill  of  sale 
by  Caldwdl  to  M'Allister,  in  November  1773,  the  underwriters  immediately  started 
the  objection,  that  Caldwell  had  no  interest  in  the  ship  at  the  time  of  making  tiie 
insurance 

To  satisfy  them  on  this  head,  the  respondent  M'Allister  made  a  fresh  affidavit, 

explaining  the  nature  of  the  transaction  between  him  and  Caldwell,  and  deponing, 

"  That  he  did  not  receive  the  bill  of  sale  under  any  other  intent,  meaning,  or  idea, 

bat  as  part  security  for  the  debt  due  to  him  by  the  said  Richard  Caldwell,  and  to 

account  with  or  allow  to  him  all  such  sum  or  sums  of  money  as  should  or  might 

arise  or  accrue  to  him  the  said  John  M'Allister,  from  the  neat  produce  of  said  ship, 

when  actually  [480]  sold,  as  intended  to  be  done  after  her  arrival ;  and  also  from 

iha  nest  produce  of  the  homeward  freight  of  said  vessel ;  or,  in  case  of  loss,  to  the 

produce  of  any  insurance  which  might  happen  to  be  effected  on  said  vessel  or 

freight  at  the  time  of  such  loss,  either  by  means  of  the  said  Richard  Caldwell,  or 

this  deponent,  whether  the  same  should  amount  to  more  than  the  £700  already 

naentioned."     And  Caldwdl  also  made  affidavit,  mentioning  the  whole  particulars, 

and  said,  "  That  it  was  not  his  intention  to  charge  the  said  John  M'Allister  with 

the  sum  of  £700  or  any  other  greater  or  lesser  sum  than  should,  bona  fide,  arise 

and  accrue  from  the  actual  sale  of  the  snow,  which  was  intended  to  be  made  after 

her  arrival,  and  from  the  homeward  freight,  after  all  the  expences  attending  the 

same  should  be  deducted ;  or,  in  case  of  the  vessel's  being  lost,  from  the  produce  of 

any  insurance  which  might  be  made  upon  her;  and  that  the  bill  of  sale,  though 

absolute,  was  meant  for  no  other  purpose  than  as  above;  and  all  this,  by  reason 

that  the  said  Richard  Caldwell  was  then  considerably  indebted  to  the  said  John 

M'AUister." 

The  action  having  come  before  the  Lord  Gardenstone,  as  Ordinary,  the  respon- 
dent M'Allister  put  in  his  claim ;  and  it  was  reserved  to  him  to  plead  his  preference, 
when  the  main  question,  whether  the  underwriters  were  liable,  should  be  deter- 
mined as  between  the  appellants  and  the  other  respondents. 

The  app^ants  pleaded,  that  the  policy  was  void  by  the  statute  of  the  I9th  of 
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his  late  Majesty,  in  respect  that  Caldwell,  for  whoee  account  it  bears  the  insurance  to 
have  been  made,  had  then  no  interest  in  the  vessel,  having  previously  sold  the  property 
to  M'Allister.  And  the  Lord  Ordinary  at  first  acquitted  the  underwriters ;  but  the 
respondents  having  stated  the  case  more  fully  in  a  representation,  along  with  which 
the  letters  of  correspondence  between  Caldwell  and  M'Allister  were  produced,  to 
shew  there  was  no  absolute  sale,  but  only  a  pledge  or  security;  answers  were  put 
,in  for  the  appellants,  in  which  they  did  not  take  any  objection  to  the  letters ;  but 
insisted,  that  they  did  not  shew  the  nature  of  the  transaction  to  be  otherwise  than 
an  absolute  transfer,  leaving  no  interest  in  Caldwell  which  could  entitle  him  to 
make  insurance;  and  thereupon  the  Lord  Ordinary,  on  the  9th  of  July  1777,  pro- 
nounced the  foUowing  interlocutor :  "  Having  considered  the  case  proposed  by 
both  parties  for  the  opinion  of  merchants,  and  having  also  resumed  the  considera- 
tion of  the  representation  and  answers,  together  with  the  correspondence  between 
Caldwell  and  M'Allister,  produced  with  the  representation,  judges,  that  it  is  now 
unnecessary  to  resort  to  the  opinion  of  merchants,  as  the  case  must  be  determined, 
on  a  rational  and  legal  construction  of  the  said  correspondence,  as  relative  to  the 
bill  of  sale  or  vendition  of  the  ship:  finds,  that  though  the  bill  of  sale  is  by  iti 
tenor  and  ex  facie  an  absolute  vendition,  yet  the  same  is  qualified  by  the  relative 
correspondence  of  the  parties,  which  imports  only  a  conveyance  in  security  of  the 
ship  and  other  [481]  particulars  mentioned  in  the  said  correspondmce :  finds,  that 
notwithstanding  this  conveyance  in  security,  Caldwell  continued  to  have  such  legal 
property  and  interest  in  the  ship  as  entitled  him  to  make  insurance  upon  her: 
therefore  alters  the  former  interlocutor,  finds  the  pursued  entitled  to  recover  the 
insurance  money,  and  decerns." 

The  appellants  presented  their  petition  to  the  Court,  stating  and  admitting 
the  policy  of  insurances  the  bill  of  sale  by  Caldwdl  to  M'Allister,  the  letters  of 
correspondence  between  them,  and  their  affidavits ;  "  but  endeavouring  to  shew  that 
the  case,  nevertheless,  came  within  the  statute:  upon  considering  which,  with 
answers  for  the  respondents  Campbell  and  Company,  the  Court  of  Session,  on  the 
19th  of  November  1777,  pronounced  the  following  interlocutor:  "  The  Lords  having 
advised  this  petition,  with  the  answers,  they  adhere  to  the  Lord  Ordinary's  inter- 
locutor reclaimed  against,  tmd  refuse  the  petition:  find  the  petitioners  liable  in 
expences  of  process,  of  which  ordain  an  account  to  be  given  in."  And  by  an  after 
interlocutor  of  the  20th  of  December,  the  respondents'  oosts  were  taxed  to  £30  with 
the  expence  of  the  extract. 

The  cause  having  then  returned  to  the  Ordinary  to  determine  upon  the  different 
interests  of  the  two  respondents,  they  represented  by  their  counsel,  that  they  had 
come  to  an  agreement,  and  prayed  that  the  appellants  might  be  ordered  to  pay  the 
money  in  question  to  them  by  equal  proportions;  whereupon  his  Lordship  pro- 
nounced the  following  interlocutor :  "  Prefers  Colin  Campbell  and  Company,  and 
John  M'Allister  and  his  attornies,  pari  paeeu,  to  the  sum  of  £800  sterling,  and 
decerns  in  the  preference  in  the  forthcoming,  and  for  payment  accordingly." 
And  the  app^ants  having  presented  their  representation  against  this  last  inter- 
locutor, it  was  refused  by  the  Lord  Ordinary. 

The  appelant  therefore  thought  proper  to  appeal  from  all  the  interlocutms, 
insisting  (J.  Dunning,  6.  Elliott),  that  the  policy  was  void  for  want  of  interest, 
Mr.  Caldwell  having  sold  the  vessel  by  a  deed  of  sale  to  Mr.  M'Allister.  That  the 
evidence  offered  by  the  respondents  to  qualify  that  sale  is  inadmissible,  because 
it  consisted  only  of  affidavits  made  by  M'Allister,  who  was  a  party,  and  Caldwell, 
who  was  m&terially  interested,  for  the  purpose  of  estaUishing  their  own  right; 
and  of  letters  between  the  same  parties,  which  were  not  authenticated,  and  which 
Caldwell  and  M'Allister  were  both  incompetent  to  authenticate.  That  the  evidence 
offered  by  the  respondents  was  accompanied  by  many  circumstances  of  suspicion, 
which,  independent  of  its  inadmissibility,  required  that  it  should  be  received  with 
great  caution.  And  that  the  correspondence  which  was  brought  to  overturn  the 
deed  did  not  impeach,  but  rather  confirmed  its  import. 

On  the  other  side  it  was  said  (A.  Wedderbum,  A.  Macdonald),  that  iJthough  it 
may  otherwise  appear  upon  the  face  of  the  instrument  executed  by  Caldwell^  yet 
there  was  no  absolute  or  immediate  transfer  of  the  property  in  the  ship  for  value 
paid  or  agreed  upon ;  nor  could  that  be  meant  under  [482]  the  circumstancee  of 
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this  case.  The  real  transaction  wa«  no  more  than  a  pledge  or  security  lodged  with 
M'AIlister,  the  value  whereof  would  of  course  be  allowed  to  Caldwell,  when  it  was 
made  effectual,  or  the  proceeds  were  actually  in  M'Allister's  hands;  but,  till  then, 
his  demand  against  Caldwell  remained  as  befor&  As  therefore  the  loss  of  the  ship 
in  the  interval  must  have  been  sustained  by  Caldwell,  an  interest  subsisted  in  him 
EufBcient  to  warrant  him  in  insuring  her.  And  thou^  in  the  event  which  had 
happened,  the  benefit  of  the  insurance  might  come  to  M'AIlister  as  involved  in 
the  pledge,  that  did  not  vary  the  case,  and  was  no  concern  of  the  appellants. 

AccoBDiNOLT,  after  hearing  counsel  on  this  appeal,  it  was  ordbrid  and  ad- 
JUDOBD,  that  the  same  should  be  dismissed ;  and  the  several  interlocutors  complained 
of,  affirmed,  with  £80  costs.     (MS.  Jour,  sub  anno  1779.  p.  372.) 


Cask  7. — John  Thomson, — AppeUant ;  GtEOROK  Buchanan  and  others, — 
BespmderUs  [13th  March  1782]. 

[Mews'  Dig.  xiii.  1178 ;  Thompson  v.  Buchanan,  1  Scots  R.R.  562.] 

pt  is  established  bj  the  law  of  every  mercantile  state,  and  the  uniform  deter- 
minations of  the  Courts  of  Westminster-Hall,  that  the  suppression  or  con- 
cealment of  material  intelligence  respecting  a  matter  of  insurance^  whether 
fraudulent  or  not,  vitiates  the  policy.] 

**  iNTKBLOonroR  of  the  Court  of  Session  in  Scotland,  bbvbrsbo  ;  Dbcrbb 
^f  the  Judge  Admiral  there,  affirmbd. 

The  policy  is  void  if  the  broker  conceal  anj  material  circumstances,  though 
the  only  ground  for  not  mentioning  them  should  be,  that  the  facts  concealed 
appeared  immaterial  to  him.  Shirley  v.  Wilkinson.  Dougi.  (293.)  306.  n. 
But  the  thing  concealed  must  be  some  fact,  not  a  mere  speculation  or  ex- 
pectation of  die  Insured.  Barber  v.  Fletcher,  DougL  292;  (305;)  which 
seems  also  the  point  of  the  present  case.  And  there  are  many  maifcters  as  to 
which  the  Insured  may  be  innocently  silent:  1st,  As  to  what  the  Insurer 
knows :  2d,  As  to  what  he  ought  to  know :  3d,  As  to  what  lessens  ihe  ri^. 
See  CaHer  v.  Boehm,  3  Burr.  1906 :  1  Black.  593  :  Planche  v.  Fletcher,  Dougl. 
238.  (251.):  Parke,  c.  10.  And  also  the  reasons  for  the  respondent  in  the 
present  case. 

In  all  cases  of  fraud,  wherever  there  has  been  an  allegation  of  falsehood, 
a  concealment  of  circumstances,  or  a  misrepresentaition,  it  is  immaterial 
whether  it  be  the  act  of  the  person  interested  himself,  or  of  his  agent ;  for  in 
either  case,  the  contract  is  founded  in  deception,  and  the  policy  is  conse- 
quently void.  And  this  rule  prevails,  though  the  act  cannot  be  traced  to  the 
owner  of  the  property  insured.  Stewart  v.  Dunlop,  in  Dom.  Proc.  1785: 
Fitzherbert  v.  Mather,  1  Term  Rep.  12:  Parke,  c.  10. 

The  present  case  (Thomson  v.  Buchanam)  does  not  appear  to  have  been  a 
caso  of  fraud  or  concealment,  though  that  was  alleged  by  the  under-writers 
in  their  defence,  on  which  the  ultimate  decision  was  against  them. 

In  the  case  of  Campbell  dk  al.  v.  Russell  di  Co.  in  Dom.  Proc.  4th  March 
1794,  a  strong  case  of  concealment  was  made  out;  and  the  House  reversed 
the  interlocutors  which  affirmed  the  sentence  of  the  Judge  Admiral,  who  had 
held  the  Insurers  liable.  The  present  case  was  there  cited,  both  as  to  the 
doctrine  of  concealment  in  general,  and  also  as  to  the  duty  of  the  Insurer  in 
respect  to  what  he  ought  to  know.  The  case  of  Campbell  y.  Russell  itself 
depending  more  on  its  private  circumstances  than  on  any  disputed  prin- 
ciples of  law,  it  did  not  seem  necessary  to  insert  it  in  this  work,  which  is 
perhaps  already  too  much  swelled  by  cases  of  that  description. 

[483]  As  the  case  <rf  Stewart  v.  Dimlop  estaUished  a  material  rule,  and  went 
on  particular  circumstances,  a  short  state  of  it  is  here  inserted.  It  was  omitted 
by  Mr.  Brown  in  his  collection  of  Cases  for  this  work. 
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Stewart  k  al.  v.  Dunlop  &  al.     8tli  April  1785. 

This  case  came  before  the  House  on  an  appeal  from  the  Ck>urt  of  Seesioos 
in  Scotland,  which  had  determined  in  favour  of  the  reepondente,  the  Under- 
writers. The  case  was  shortly  thisi :  A  man  having  arrived  in  the  brigantiiM 
Henrietta  at  Greenock,  knowing  of  the  loss  of  the  ship  insured,  and  meeting 
a  Mr.  Boog,  a  friend  and  intimate  acquaint&nce  of  the  Insured,  and  t 
partner  witii  him  in  some  other  adventures,  communicated  the  intelligence 
of  the  loss  of  the  ship  to  him ;  who  desired  it  might  be  concealed.  The  game 
day,  as  appeared  by  the  evidence,  Boog  held  &  conversation  with  the  plain- 
tifi's  clerk,  who  made  this  d^osition ;  "  That  neither  at  that  time,  nor  at  anj 
other  time  of  the  said  day,  had  he  any  conversation  whatever  with  the  said 
Mr.  Boog,  or  message  from  him,  either  in  writing  or  otherwise,  relative  to 
the  Peggy  (the  ship  insured) ;  nor  did  he  get  any  hint  from  him,  or  any  other 
person,  r^ative  to  the  making  Insurance  upon  her,  further  than  the  said  Ut. 
Boog's  asking  the  deponent  if  he  knew  whether  there  was  any  insurana 
made  upon  her,  and  if  there  was  any  account  of  her."  After  this  convwsir 
tion,  the  plaintiff  desired  the  clerk  to  get  an  insurance  effected ;  which  he 
did,  without  stating  a  word  (at  least  it  did  not  appear  that  he  stated  any)  of 
this  conversation  to  his  master.  Upon  the  whole  of  the  evidence  in  thii 
cause,  although  it  did  not  appear  by  any  deposition,  that  the  plaintiff  knev 
of  the  loss  of  the  ship  at  the  time  he  made  the  insurance,  the  L<Mtb  of 
Session  decreed,  "  That  the  Insurance  made  by  the  plaintiff  would  not  han 
been  m,ade,  if  the  brigantine  Henrietta  had  not  arrived  in  the  road  of 
Greenock  the  day  preceding,  and  brought  intelligence  that  the  ship  Peggy  ftu 
taken ;  and,  therefore,  that  the  policy  was  void."  The  House  of  Lords  con- 
iirmed  this  decree;  considering  clearly,  as  it  should  seem,  according  to  the 
terms  of  the  decree  of  the  Court  of  Sessions,  that  the  contract  was  founded  in 
deception. 

The  case  of  Fitzherbert  v.  Mather,  mentioned  above,  was  decided  expr«sil5 
upon  tJie  point  of  fraud  in  the  agent;  it  appearing  that  the  Insured  himseif 
was  not  guilty  of  any  improper  conduct.  1  Term  Rep.  12.  See  Parke^ 
c.  10.** 

The  appellant  having,  in  summer  1778,  freighted  his  ship  Griezy  for  Gibraltar, 
with  orders,  after  unloading  there,  to  proceed  to  Malaga,  there  to  load  and  retiin 
to  Leith,  he  insured  the  ship  to  Gibraltar,  and  directed  the  master  to  advise  him  of 
her  arrival  there,  for  his  government  in. insuring  from  Gibraltar  to  Malaga,  and 
back.  Accordingly,  the  ship  having  arrived  safe  at  Gibraltar,  Lamb  tiie  master, 
on  the  28th  of  September  1778,  wrote  the  appellant  as  follows:  "This  is  to  so- 
quaint  you  of  my  safe  arrlvi^  here  yesterday,  after  a  long  hard  passage; 
and  to  acquaint  you,  that  there  is  as  much  danger  in  going  from  here  to  Malaga, 
as  coming  from  England  here.  I  hear  that  the  merchants  at  Malaga  won't  ship 
any  goodis  on  board  of  English  ships,  before  they  hear  of  a  convoy  to  take  thea 
from  there.  I  am  going  to  write  to  Ferry  to-morrow  by  post,  to  hear  what  h» 
thinks  of  it ;  for  there  is  a  great  many  ships  at  Malaga  that  is  chartered,  and  tb* 
merchants  won't  ship  on  board  of  them.  They  are  shipping  on  board  of  SpaniA 
ships  for  London.  I  shall  write  my  wife  by  next  post,  and  by  that  time  I  shall  te 
able  to  give  you  a  more  full  account  of  things  how  they  are." 

Upon  receipt  of  this  letter,  the  appellant  made  inquiry  at  Edinburgh,  and  alM 
wrote  to  his  correspondents  at  London  and  Glasgow,  to  luiow  upon  what  terms  ha 
could  get  the  vessel  insured.  A  premium,  which  the  appellant  thought  exorbitanti 
being  asked  [484]  at  all  the  places,  as  the  Mediterranean  was  supposed  to  swam 
with  French  privateers^  a  good  deal  of  time  was  spent;  hv/i  at  last  the  insuranea 
was  done  at  Glasgow,  though  at  no  less  a  premium  than  twenty-five  guineas  pec 
cent.  The  policy,  which  the  respondents  under-wrote  to  the  extent  of  £600,  'ban 
to  be  on  the  ship  from  Gibraltar  to  Malaga,  and  from  Malaga  to  Leith,  with 
liberty  to  call  at  Gibraltar,  and  against  all  losses  from  enemies,  sea,  hazard,  etc  ia 
common  form;  and  it  particularly  mentioned,  that  the  last  advice  was  from  CrA- 
raltar,  of  the  28th  September  1778;  that  the  vessel  only  arrived  there  die  dag 
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before,  tmd  had  a  cargo  to  ditcharge;  and  if  she  sailed  with  codtoj  from  Malaga 
to  Gibraltar  bound  to  England,  and  arrived  eafe,  five  per  cent,  should  be  returned. 
On  the  evening  of  the  day  on  which  the  insurance  was  made  at  Glasgow,  viz. 
20th  November  1778,  the  appellant  at  Leith  received  a  letter  from  Lamb  the  master, 
dated  from  Almeira  the  21st  of  October  1778,  advising,  that  the  ship  having  sailed 
from  Gibraltar  on  the  9th  of  October,  was  taken  off  Malaga  hj  a  French  privateer, 
and  carried  into  Almeira. 

This  intelligence  was  immediately  communicated  to  the  respondents,  and  the 
appellant,  upon  getting  the  proper  documents  of  the  loss,  laid  the  same  before 
them,  with  every  advice  which  he  had  r^ative  to  the  ship.  And  Lamb  the  master 
having  returned  home  in  May  1779,  made  a£Bdavit  as  to  the  capture;  but  the  re- 
gpondemts  declined  making  payment,  on  pretence  that  the  appellant  should  have 
laid  before  them  the  shipmaster's  letter  of  the  28th  of  September  1778,  as  it  con- 
tained, they  said,  material  intelligence  which  ought  to  have  been  communicated  to 
them:  they  also  pretended  that  another  letter  had  been  wrote  by  the  master  to  his 
wife,  he  having  said  in  his  letter  of  the  28th  of  September,  that  he  was  to  write  to 
her  next  post,  liiough  they  were  assured  by  the  wife  herself,  and  1^  Lamb 
upon  his  return,  that  no  such  letter  had  been  written  or  received;  and  they 
eroi  insinuated  that  the  appellant  knew  of  the  loss  before  ordering  the  insurance. 

The  appelant  was  therefore  obliged  to  bring  his  action  against  them  before  the 
High  Court  of  Admiralty  of  Scotland,  for  payment  of  the  sums  respectively  under- 
written on  the  ship ;  and  the  respondents  having  given  in  defences,  insisting  upon 
the  topics  abovementioned,  they  prayed  examination  as  to  the  letter  alleged  to  have 
been  written  by  Lamb  to  his  wife,  from  Gibraltar ;  and  the  Judge  Admiral  ordained 
the  appellant  to  exhibit  the  said  letter  upon  oath,  and  granted  diligence  also 
gainst  Lamb  and  his  wife. 

Lamb  was  accordingly  examined,  and  deposed,  that  though  in  his  letter  to  the 
appellant  of  the  28th  of  September,  he  said  he  was  to  write  to  his  wife  next  post, 
yet  in  fact  he  did  not  write  to  her  from  Gibraltar ;  but  wrote  a  letter  to  the  appel- 
lant, and  anolther  to  his  wife,  on  the  21st  of  October,  from  Almeira. 

The  appellant  deposed,  that  he  had  no  other  advice  of  the  loss  of  the  ship  than 
that  contained  in  the  letter  from  Lamb  of  the  2l8t  of  October;  and  that  he  had  not 
in  hia  possession,  nor  did  he  know  [485]  or  suspect  where  such  letter  as  that  alleged 
by  the  respyondents  was.  And  Mrs.  Lamb  deposed,  that  her  husband  wrote  her  a 
letter  from  Almeira,  that  she  delivered  it  to  the  appellant  a  day  or  two  after  she 
received  it,  that  said  letter  was  dated  2l8t  of  October  1778. 

On  the  18th  February  1780,  the  Judge  Admiral,  after  advising  the  depositions 
and  different  papers,  allowed  a  proof  of  all  facta  and  circumstances  tending  to 
shew,  that  prior  to  the  20th  November  1778,  the  date  of  the  policy,  the  appeUant 
knew  of  the  ship  having  been  taken  and  made  prize  of ;  and  in  general  allowed  the 
respondents  a  proof  of  all  their  allegations,  and  of  all  facts  and  circumstances  they 
might  think  material  thereto,  and  a  joint  probation  to  the  appellant. 

The  respondents  becoming  sensible  that  all  their  insinuations  were  groundless 
and  injurious,  and  that  the  only  reason  why  the  insurance  had  been  made  so  late, 
was  ihe  appellant's  making  trial  where  he  could  get  it  cheapest,  moved  the  Court 
for  judgment  on  the  cause  as  it  stood;  and  in  consequence  of  their  thus  declining 
to  bring  farther  proofs,  the  Judge  Admiral  cvreumduced  the  term,  and  found  the 
respondents  liable  for  the  sums  severally  under-written  by  them,  and  interest 
thereof  from  the  Ist  July  1779,  and  decerned.  And  afterwards,  upon  a  petition 
for  expencee,  with  answers,  the  Judge  modified  the  expence  to  £4  sterling,  and 
decerned  for  the  same,  and  for  the  certified  expence  of  extracting  the  decree,  being 
£6  138.  4d. 

The  respondents  presented  to  the  Court  of  Session  a  bill  of  suspension  of  this 
decree  of  the  Judge  Admiral,  upon  the  single  ground,  that  the  master's  letter  of 
the  28th  of  September  1778,  quoted  above,  ought  to  have  been  communicated  to 
them,  and  that  keeping  back  the  intelligence  it  contained  made  the  policy  void. 

The  appellant  had  not  with-held  the  letter  from  any  desire  to  conceal,  but 
truly  because  it  had  never  entered  his  imagination  that  it  contained  any  intelli- 
gence material  to  the  under-writers ;  and  he  now  pleaded,  that  he  was  under  no 
obligation  to  communicate  to  them  the  contents  of  such  letter :  but  the  Lord  Justice 
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Clerk,  Ordinary,  appointed  the  parties  to  lodge  informations,  that  the  question 
might  be  reported  to  the  Court;  which  was  done,  and  the  following  interlocutor 
was,  20th  June  1781,  pronounced :  "  The  Lords  suspend  the  letters  gimpliciter,  and 
decern." 

The  appellant  conceiving  himself  to  be  greatly  aggrieved  by  this  interlocutor, 
appealed  therefrom;  and  on  his  behalf  it  was  insisted  (H.  Dundas,  J.  Dunning), 
that  although  it  may  be  incumbent  on  one  who  offers  a  policy  to  an  under-writer 
to  communicate  every  fact  within  his  knowledge,  which  the  under-writer  may  be 
supposed  ignorant  of,  and  which  is  material  to  guide  him  in  computing  the  pre- 
mium he  is  to  demand,  or  determining  whether  he  will  under-write  the  risque  at 
all,  yet  it  is  not  necessary  for  the  assured  to  communicate  matters  of  public  noto- 
riety, or  his  own  or  his  correspondents  speculationt  upon  the  risque  or  the  d^ree  of 
danger  to  which  they  may  fancy  the  voyage  exposed.  There  was  no  feuit  disclosed 
by  [486]  the  master's  letter  of  28th  of  September  1778,  (the  only  channel  by  which 
the  assured  are  alleged  to  have  had  intelligence,)  other  than  the  date  of  the  arrival 
at  Gibraltar,  which  was  communicated ;  for  as  to  there  being  cu  much  danger  tn 
going  from  Gibrtdtar  to  Malaga,  a»  from  England  to  Gihraltar,  it  was  no  more 
than  the  captain's  opinion,  founded  upon  circumstances  no  better  known  to  him 
than  to  the  under-writers,  who  were  aware  of  a  considerate  degree  of  danger,  as 
was  evident  from  the  high  prooaium  they  took.  The  captain's  representation  of 
what  was  doing  at  Malaga,  according  to  his  information  received  at  Gibraltar,  was 
no  more  than  that  the  merchants  were  acting  as  the  notorious  state  of  the  Mediter- 
ranean seemed  to  render  prudent,  and  plainly  was  rather  intended  to  shew  the  ap- 
pellant the  chance  of  his  ship's  not  getting  a  freight  at  Malaga,  than  her  danger 
from  the  enemy.  No  person  could  consider  this  part  of  the  letter  as  stating  facts 
to  be  depended  on,  or  that  consisted  with  the  master's  knowledge,  but  merely  matter 
of  vague  report ;  and  really  it  had  no  foundation,  ior  it  is  certain  that  at  this  very 
time  many  English  ships  were  loading  at  Malaga.  In  a  word,  there  wa;s  nothing 
mentioned  or  alluded  to  in  the  letter,  which  the  respondents,  in  the  middle  of  a  war 
between  Great  Britain  and  France,  could  be  ignorant  of,  or  which  it  was  reasonable 
to  suppose  would  have  prevented  their  under-writing  upon  the  terms  they  did. 

On  the  other  side  (J.  Wallace,  A.  Macdonald),  it  was  said  to  be  established  by 
the  law  of  every  mercantile  state,  and  the  uniform  determinations  of  the  Courts  of 
Westminster  Hall,  that  the  suppression  or  concealment  of  matericd  intelligence, 
whether  fraudulent  or  not,  vitiates  a  policy  of  insurance:  and  the  appellant  was  in 
good  faith  bound  to  lay  before  the  respondents,  at  the  time  of  making  the  insur- 
ance, the  letter  of  advice  from  Lamb  his  ship-master,  which  contained  inteUigence 
which  they  could  not  be  presumed  to  know,  and  which  was  material  to  have  been  com- 
municated in  order  to  enable  them  to  ascertain  the  premium  on  the  voyage  they 
were  applied  to  insure;  and  as  by  the  concealment  or  suppression  of  that  letter, 
and  the  alarming  intelligence  it  contained,  the  object  of  the  policy  was  materially 
varied,  the  risk  understood  to  be  run  greatly  changed,  and  the  respondents  grossly 
deceived,  the  policy  is  void. 

But  to  this  it  is  objected,  that  there  was  no  concealment,  the  respondents  did 
not  desire  to  see  the  letter,  nor  did  it  occur  to  the  appellant  that  there  was  any 
reason  to  shew  it  to  them,  as  it  contained  nothing  but  puUic  news,  nothing  but 
what  was  a  political  peril  from  war,  which  the  respondents  were  bound  to  know, 
and  which  in  fact  they  did  know,  as  appeared  from  the  exorbitancy  of  the  pre- 
mium th^  required :  the  letter,  had  it  been  shewn  to  them,  would  not  have  led 
them  to  demand  more,  but  probably  would  have  induced  them  to  take  less.  The 
answer  to  this  was,  that  the  respondents  had  not  an  opportunity  to  ask  to  see  the 
letter.  The  appellant,  on  the  19th  November,  wrote  his  broker,  that  he  could  net 
get  the  ship  insured  at  London  for  lees  than  twenty-five  [487]  guineas :  "  If  yon  can 
get  £600  insured  on  said  brig,  at  and  from  Gibraltar  to  Malaga  and  to  Leitii,  at 
twenty-five  guineas,  will  please  do  it.  Tou  m/utt  advise  me  by  five  o'clock  in  the 
evening."  And  so  precipitately  was  this  business  transacted,  that  the  insurance 
was  completed  at  Glasgow,  forty-five  miles  distant,  the  very  next  day,  the  20th; 
and  the  same  evening  advice  was  received  of  the  capture  of  the  ship.  The  respon- 
dents trusted  entirely  to  the  appellant's  representation,  and  proceeded  upon  con- 
fidence, that  he  had  not  kept  back  any  circumstance  in  his  knowledge  to  mislead 
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them.  They  h^d  no  grounds  to  presume  the  appellant  had  received  anj  other  advice 
than  of  the  ship's  {irrival  on  the  27th  September,  and  had  a  cargo  to  discharge. 
Thej  hikd  it  not  in  their  powier  to  know  the  special  and  alarming  intelligence  oon- 
tained  in  the  ship-master's  letter,  which  was  oonfeeeedly  written  for  the  purpose  of 
the  appellant's  government  in  making  the  insurance,  and  wiuoh  in  good  i&iih  he 
was  bound  to  cMnmunicate  to  the  respondents  for  tiieir  government  also.  Had 
they  known  the  special  and  alarming  advices  contained  in  that  letter,  which  was 
carefully,  if  not  fraudulentiy,  concealed  from  them,  they  would  either  have  not 
insured  at  all,  or  insisted  on  a  much  higher  premium. 

But  besides  the  alarming  intelligence  contained  in  Lamb's  letter  of  the  28th 
September,  he  says  he  shall  write  his  wife  next  post,  when  he  hoped  to  give  a  more 
fuU  account  of  things :  but  this  material  circumstance  the  appellant  carefully  con- 
cealed frcwa  the  under-writers,  well  knowing  if  they  had  known  that  he  had  reason 
to  expect  quch  a  letter,  the  under-writers  would  naturally  have  called  for  it ;  and  if 
they  had  been  told  no  such  letter  was  received,  th^  would  have  as  naturally  con- 
cluded that  the  adventure  was  very  hazardous,  if  not  desperate,  and  of  course  have 
refused  it;  for  it  must  be  observed,  that  on  the  20th  of  November  the  policy  was 
undei^written,  so  that  the  appellant  had  received  Lamb's  letter  of  advice  near  a 
month  before,  as  appeared  from  the  post-mark  on  the  letter.  And  of  cofasequence, 
not  having  heard  from  Lamb  aa  he  had  promised,  he  had  good  reason  to  be  alarmed 
for  Ihe  fate  of  the  ship ;  accordingly,  the  very  same  evening  he  received  advice  of 
her  capture. 

But  after  hearing  counsel  on  this  appeal,  it  was  ordbrbd  and  adjudged,  that 
the  interlocutor  therein  complained  of  should  be  reversed,  and  that  the  decree  of 
the  Judge  Admiral  in  Scotland  should  be  affirmed.  (MS.  Jour,  mb  anno  1782. 
p.  269.) 


[488]  Case  8. — John  Laisd, — Appellant ;  Aschibau)  Robsbtson  and  others, 
— Respondents  [20th  April  1791]. 

[Mew's  Dig.  xiii.  1043 ;  1  Scots  R.B.  746.     See  Fairlie  v.  Chrietie,  1817, 

7  Taun.  415.] 

[A  ship  is  insured  for  a  voyage  from  Virginia  to  Rotterdam,  with  leave  to  call 
at  a  port  in  England ;  and  after  the  Under-writers  had  signed  the  policy,  the 
destination  of  £e  voyage  was  altered  to  the  port  of  Hull,  there  to  discharge 
instead  of  Rotterdam,  and  a  memorandum  of  this  alteration  was  endorsed  on 
the  policy.  Hull  is  not  a  port  in  the  course  between  Virginia  and  Rotter- 
dam, but  two  degrees  North  of  that  course.  The  ship  was  afterwards  lost. 
Held,  that  the  alteration  of  the  voyage  vacated  the  policy  as  to  all  the  Under- 
writers, except  those  who  signed  the  endorsement.] 

**  Intbblocutobs  of  the  Scotch  Courts  bbvbbsbd.** 
See  the  note  to  ca.  6.  as  to  the  general  doctrine  of  deviation,  of  which  the 
above  seems  a  species. 

In  November  1788,  Mr.  Gammell,  merchant  in  Greenock,  meaning  to  send  a 
cargo  of  tobacco  from  Rapahannock  in  Virginia  to  Rotterdam,  by  a  ship  called  the 
Fanny;  and  as  it  is  usual  for  vessels,  ijn  the  course  of  such  a  voyage,  to  call  at  some 
port  in  the  British  Channel,  for  advice,  and  to  take  in  or  put  out  passengers,  or 
to  get  pilots,  which  they  commonly  do  at  Dover,  he  instructed  the  respondents  to 
obtain  insurance  "  on  tobacco,  by  the  ship  Fanny,  Captain  Henderson,  at  and  from 
her  ports  in  Virginia  to  Rotterdam,  with  liberty  to  call  at  a  port  in  England." 

"The  appellant  being  authorized  to  under-write  policies  for  James  and  Henry 
Ritchie,  merchants  in  Glasgow,  under-wrote  £100  for  each  of  those  gentlemen,  for 
a  premium  of  two  and  a  quarter  per  cent,  upon  a  policy  in  these  words :  "  On 
tobacco  from  the  loading  on  board  the  Fanny  at  her  ports  in  Virginia,  (say  her  load- 
ing ports  in  Virginia,)  and  to  continue  and  endure  until  she  shall  arrive  at  Rotter- 
dam, (u-ith  leave  to  coil  at  a  'port  in  England,)  and  until  the  tobacco  be  there  safely 
landed." 
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After  the  policy  was  subscribed,  Mr.  Gammell  appears  to  have  been  informed, 
that  the  vessel,  in  place  of  clearing  out  for  Rotterdam,  was  t6  be  cleared  out  for 
Hull,  a  port  not  in  the  course  between  Virginia  and  Rotterdam,  but  two  degrees 
Ncrtii  of  that  course;  and  being  sensible  that  the  under-writers  upon  the  policy 
were  no  longer  bound  in  consequence  of  this  alteration,  addressed  the  following 
letter  to  the  brokers :  "  Gentlemen,  by  a  letter  I  received  yesterday  from  Virginia, 
it  appears  that  my  friends  there  intended  to  send  the  Fanny  from  the  Rapahannock 
River  to  York  River,  there  to  take  on  board  part  of  the  cargo  of  tobacco ;  and  in 
that  event  she  will  proceed  to  Hull  in  England,  there  to  discharge  her  cargo,  and 
not  to  Rotterdam.  To  this  I  suppose  the  under-writers  have  no  objection  ;  and  I 
wish  the  tobacco  shipped  in  York  River  to  be  valued  at  £13  sterling  per  hogs- 
head. If  the  under^writer*  agree  to  thit,  please  to  endorse  the  same  on  the  back  of 
the  policy  for  them  to  sign  it ;  and  you  [489]  will  please  to  insure  tiie  £400  sterling 
for  these  tobaccos  at  45s.  per  hogshead,  as  above." 

In  consequence  of  this  letter,  what  follows  was  endorsed  upon  tiie  policy: 
"  Greenock,  8th  January  1789.  Mr.  Gammell  having  been  advised  by  his  friends  in 
Virginia,  that  they  intended  sending  the  within-mentioned  brig  Fanny  from  tiie 
Rapahannock  River  to  York  River,  there  to  take  on  board  part  of  her  cargo  of 
tobacco ;  and  in  that  event,  the  Fanny  wiU  proceed  to  HuU  in  England,  there  to 
discharge  her  cargo,  and  not  to  Rotterdam ;  ^ould  the  Fanny  therefore  go  to  York 
River,  we,  the  under-writers  on  the  within-mentioned  tobacco,  agree  to  it,  and  the 
risk  to  Hull,  the  same  as  if  she  were  to  proceed  to  Rotterdam;  and  we  also  ag^eeto 
the  York  River  tobacco  being  valued  at  £13  per  hogshead." 

*  This  endorsement  was  subscribed  by  the  other  insurers ;  but  the  appellant  con- 
sidering this  to  be  an  alteration  of  the  voyage,  declined  to  sign  it,  thereby  intimat- 
ing to  the  broker  that  he  was  no  longer  bound.  By  the  endorsement  on  the  policy 
it  was  mentioned,  that  the  ship  was  to  proceed  from  the  Rapahannock  to  York 
River,  and  the  value  of  tobacco  was  increased  from  £10  to  £13  per  hogshead,  cir- 
cumstances which  were  not  in  view  wjhen  the  first  policy  was  subscribed :  for  though, 
by  the  policy,  the  commencement  of  the  voyage  was  from  the  loading  ports  in  Vir- 
ginia, yet  as  the  vessel  then  lay  in  the  Rapahannock,  and  the  tobacco  was  valued  at 
the  price  of  Rapahannock  tobacco,  the  appellant  was  led  to  calculate  upon  the  prob- 
ability that  the  vessel  was  to  sail  from  tbat  river.  But  the  material  ciroumstance 
was,  that  the  vessel  was  not  to  clear  out  for  Rotterdam,  but  for  Hull ;  so  tiiat  there 
was  not  only  a  probability  that  the  voyage  was  to  have  a.  different  commencement, 
but  a  certainty  that  it  was  to  terminate  at  quite  a  different  port.  The  appellant, 
of  consequence,  understood  himself  to  be  liberated  from  the  policy;  and  the  in- 
sured, by  the  endorsement,  also  declared  their  understanding,  in  the  clearest  manner, 
tbat  the  policy  did  not  apply  to  the  voyage  which  had  been  actually  undertaken. 
If  any  obligation  arose  from  the  policy,  it  was,  by  the  mutual  consent  of  parties, 
entirely  departed  from.  The  appellant  had  no  claim  to  the  premium  in  ease  of  the 
ship's  safe  arrival,  nor  was  he  liable  for  the  loss  if  any  should  happen. 

The  vessel,  in  the  mean  time,  is  said  to  have  cleared  out  for  Hull,  and  to  have 
proceeded  directly  on  her  voyage  for  that  port,  in  the  course  of  which  she  was  lost 

Mr.  Gammell  recovered  ttie  sums  under-written  from  such  of  the  insurers  as  had 
subscribed  the  endorsement;  but  the  same  intelligence  and  candour  which  he  had 
discovered  in  the  preceding  part  of  the  transaction,  in  giving  notice  of  the  altera- 
tion of  the  voyage,  likewise  appeared  in  this  stage  of  the  business :  he  never  thought 
ot  making  a  demand  upon  the  appelant;  sensible,  that  as  he  had  not  signed  the 
endorsement,  no  obligation  lay  upon  him;  but  he  made  his  demand  upon  the  re- 
spondents the  brokers,  who,  in  consequence  of  the  refusal,  ought  to  have  got  the 
policy  filled  up.  [490]  The  respondents  accordingly  paid  Mr.  Gammdl,  upon  an 
assignment  of  the  original  policy,  which  Mr.  Gammell  had  no  interest  to  refuse, 
leaving  to  tliem  to  make  of  it  what  they  could. 

The  respondents  brought  an  action  against  the  appellant  in  the  Court  of  Ad- 
miralty in  Scotland,  where,  by  mutual  consent,  a  decree  went  in  absence,  and  a  bill 
of  suspension  was  presented  to  the  Court  of  Session ;  which  being  reported  to  the 
Court  by  the  Lord  Stonefield,  Ordinary,  he  pronounced  the  following  interlocutor: 
"  The  Lord  Ordinary  having  reported  this  cause  on  memorials  to  the  Lords,  refuses 
the  bill,  but  sists  execution  for  fourteen  days." 
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The  appellant  presented  his  petition  reclaiming  against  this  interlocutor,  to 
which  answers  were  put  in,  and  the  Court  pronounced  the  following  interlocutor : 
"  The  Lords  having  advised  this  petition,  with  the  answers  thereto,  they  adhere  to 
the  interlocutor  reclaimed  against,  and  refuse  the  desire  of  the  petition." 

The  appellant  conceiving  himself  to  be  greatly  aggrieved  by  the  interlocutors  of 
the  2d  June  ajid  16th  November  1790,  appealed  therefrom,  insisting  (T.  Erskine,  W. 
Adam),  that  the  ground  of  the  judgment  now  brought  under  review  was  this:  that 
liberty  to  call  at  a  port  in  England,  implied  a  power  to  call  at  any  port  without  dis- 
tinction, whether  such  port  might  be  in  the  course  to  Rotterdam  or  not;  that  of 
consequence  tiie  policy  gave  a  power  to  call  at  Hull ;  and  supposing  this  to  be  the 
case,  a  liberty  to  discharge  at  Hull  must  also  be  implied,  as  by  this  means  the  voyage 
would  only  be  shortened,  and  the  risk  lessened.     But  the  appellant  with  great  defer- 
ence apprehended,  that  this  proceeded  upon  a  mistake  in  supposing  that  the  liberty 
to  call  at  a  port  in  England  gave  a  power  to  call  at  any  port.     In  all  policies,  the 
line  of  the  voyage  to  be  insured  is  specified.     If  it  is  a  trading  voyage,  the  several 
ports  are  particularly  mentioned.     If  it  is  not  a  trading  voyage,  the  loading  and 
discharging  ports  are  the  points  or  extremes ;  and  the  voyage  insured  is  the  usual 
line  or  course  of  navigation  between  these  two.     A  liberty  to  call  at  other  ports, 
tometimes  in  more  limited,  sometimes  in  more  general  terms,  is  given.     This  is 
often  necessary  for  various  purposes,  different  from  the  unloading  of  the  cargo; 
M>metime8,  especiaUy  in  long  voyages  between  distant  ports,  and  both  at  a  distance 
from  the  residence  of  the  owners,  either  for  leaving  or  receiving  advices ;  sometimes 
to  put  out  or  take  in  passengers;  sometimes  to  take  in  pilots:  but  whichever  of 
these  ia  the  case,  the  liberty  to  call  is  merely  a  subordinate  object;  an  accessorial 
consideration ;  and  therefore,  from  the  nature  of  the  thing,  must  be  understood  in 
8  consistency  with  the  primary  object  of  the  parties  in  the  voyage.     In  other  words, 
it  imports  only  a  liberty  to  call  at  some  intermediate  port  in  the  course  of  the 
voyage,  lying  in  the  usual  tract  between  the  two  ports  specified  as  the  two  extremes. 
If  it  is  meant  that  the  ship  should  have  liberty  to  call  at  a  port  not  in  the  course  of 
the  voyage,  that  port  is  specially  mentioned;  if  it  is  not  mentioned,  and  it  was 
meant  that  the  vessel  should  go  there  at  the  time  [491]  the  policy  is  signed,  this  is 
a  concealment  of  a  material  fact  which  the  insurer  is  entitled  to  know,  and  there- 
fore vacates  the  policy.     If  it  was  not  in  view  at  the  time  the  policy  was  signed, 
but  is  afterwards  resolved  on  prior  to  the  commencement  of  the  voyage ;  then  it  is 
an  alteration  of  the  voyage  insured,  and  in  the  same  way  vacates  the  policy.     That 
in  this  case,  the  policy  bore,  that  the  ship  was  to  load  at  Virginia,  and  to  discharge 
at  Rotterdam:   Virginia  and  Rotterdam  therefore  were  the  two  points,  and  t£e 
voyage  insured  was  the  ordinary  oourse  of  navigation  between  them.     The  liberty 
to  call  at  a  port  in  England,  in  the  understanding  of  merchants  and  insurers,  could 
import  no  more  than  a  liberty  to  call  at  some  port  in  England  in  the  course  of  that 
voyage,  that  is,  some  port  in  the  English  Channel,  Plymouth,  Falmouth,  Dover,  etc. ; 
at  which  last  place  ships  from  America  to  Holland  frequently  and  usually  call,  in 
order  to  get  pilots  for  the  coast  of  Holland.      That,  in  this  case,  the  calling  at  a  port 
was  for  some  incidental  purpose,  different  from  the  main  object  of  the  voyage,  ap- 
peared from  the  terms  both  of  the  order  for  insurance  and  the  policy.     In  botii, 
Rotterdam  is  fixed  for  the  port  of  discharge.     In  the  order,  the  stipulation  respect- 
ing the  liberty  to  call  is  brought  in  at  the  end,  after  mention  of  Rotterdam  as  the 
discharging  port,  and  after  the  course  of  the  voyage  is  thereby  fixed;  and  in  the 
policy  it  is  introduced  merely  in  a  parenthesis,  as  a  matter  not  essentially  con- 
nected with  tiie  great  subject  of  the  contract  between  the  parties.      That  when  a 
policy  is  laid  before  an  under-writer,  the  object  of  his  attention  is  the  usual  course 
of  navigation  betwe«i  the  loading  and  discharging  ports.     He  considers  the  length 
of  the  voyage,  the  time  it  may  require  to  perform  it,  the  season  in  which  it  is  to  be 
[erformed,  with  the  various  risks  incident  to  a  vessel  in  the  oourse  of  it:   upon 
these  he  calculates  the  hazard,  and  the  consideration  he  ought  to  have,  or  chooses 
to  have,  for  taking  that  upon  himself.     If  a  liberty  to  call  at  a  port  different  from 
the  other  two  be  not  specified,  the  insurer,  understanding  this  to  be  in  the  course  of 
the  voyage,  knows  what  he  is  doing ;  he  knows  what  are  the  ports  that  lie  in  the 
course  of  such  a  voyage,  or  what  are  usually  called  at  by  ships  in  such  a  voyage. 
The  risk  attending  this  admits  of  calculation  very  nearly  as  much  as  the  voyage 
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itBdf,  and  may  be  estimated  by  the  under-writer  in  fixing  the  praaium  of  inBur- 
anoe.  But  if  the  liberty  to  call  were  to  be  taken  in  the  latitude  asaumed  by  the 
respondent,  if  it  is  to  be  understood  ae  importing  a  liberty  to  go  out  of  the  course 
of  the  voyage,  it  would  be  beyond  the  reach  of  all  calculation ;  and  it  is  difficult  to 
suppose  that  an  under-writer  would  undertake  it  at  all,  or  at  least  it  may  be  sup- 
posed, that  when  entering  into  a  blind  bargain  of  this  kind,  he  would  take  care  to 
stipulate  a  high  premium,  much  beyond  l^e  premium  that  is  given  for  insuring 
the  voyage  wifiiout  such  stipulation. 

Suppose  two  ships  bound  from  Leitb,  one  of  them  to  Orkney,  and  another  to 
London,  and  both  having  power  to  call  at  a  port  or  ports  in  Britain,  no  undw- 
writer  would  consider  that  both  vessds  under  [492]  this  power  were  at  liberty  to 
sail  round  the  whole  island,  and  tiiat  however  different  and  opposite  their  course* 
and  ports  of  destination  were,  they  were  truly  hazards  precisely  of  the  same  kind 
He  would  consider,  in  one  case,  what  were  the  ports  betwixt  Leith  and  London,  at 
which  ships  might  or  were  in  use  to  call ;  and  in  the  other,  what  were  the  ports 
which  a  ship  might  call  at  when  she  goes  to  Orkney ;  and  upon  thes|e  data  calculate 
the  risk  and  the  premium.  If  under  such  a  power,  a  ship  were  at  liberty  not  only 
to  call  at  a  port  out  of  the  course  of  the  voyage,  but  to  discharge  the  whole  of  her 
cargo;  and  still  more  if  she  was  at  liberty  to  discharge  part  of  her  cargo  at  audi  s 
port,  and  tJiereafter  proceed  with  the  remainder  to  the  port  of  d^stdnation;  it 
would  seem  to  put  an  end  to  the  contract  formed  by  the  policy  altogether,  and  to 
make  a  new  one,  totally  changing  the  voyage  insured,  at  least  as  to  one  side,  «.  e.  in 
BO  far  as  the  insured  are  concerned ;  but  nevertheless  keeping  the  insurer  bound  fw 
the  loss,  which  he  had  undertaken  only  for  the  original  voyage,  and  for  a  premium 
calculated  accordingly. 

Suppose  two  ships  sailing  from  Leith,  one  for  Hull,  the  other  for  Liverpool  on 
the  other  side  of  the  island,  are  insured,  with  liberty  to  call  at  a  port  in  England ; 
upon  the  plea  of  the  chargers,  there  would  be  no  difference  betwixt  those  two 
voyages.  The  ship  destined  for  Hull  might  go  round  to  Liverpool  and  discharge 
her  cargo  there,  in  the  same  way  as  the  other  destined  for  and  insured  to  Liverpool 
This,  according  to  the  argument  of  the  respondent,  would  be  all  in  favour  of  the 
under-writers ;  it  would  be  shortening  the  voyage  to  Hull,  and  so  lessening  the  risk. 
The  same  ship,  according  to  the  same  argument,  might  first  go  to  Liverpool,  and  if, 
upon  trial,  the  market  there  was  not  found  to  answer,  return  to  Hull  and  discharge 
her  cargo  there;  and  all  this  upon  the  insurance  from  Leith  to  Hull:  in  this  view, 
what  would  appear  to  have  been  the  shortest  of  the  two  voyages  might  in  fact  be 
made  by  much  the  longest.  The  voyage  from  Leith  to  Liverpool  could  not  be  made 
a  great  deal  longer ;  but  that  to  Hull  might  be  at  least  tripled,  if  not  quadrupled, 
both  as  to  the  course  and  the  time,  and  of  consequence  as  to  the  risk. 

In  this  case,  the  ship,  instead  of  bailing  directly  through  the  English  Channd. 
might  have  gone  up  St.  George's  Channel  all  the  way  to  Whitehaven  on  the  coast  of 
Cumberland,  and  either  called  there,  or  discharged  part  of  her  cargo  t^ere,  and 
afterwards  either  gone  round  by  the  North  of  Scotland,  or  returned  down  St. 
George's  Channel,  tiU  she  got  again  into  the  course  from  Virginia  to  Rotterdam. 
It  was  unnecessary  to  observe  that  this,  especially  in  the  depth  of  winter,  the  season 
in  which  the  vessel  in  question  was  to  perform  her  voyage,  would  make  a  very 
material  addition  to  the  risk.  The  going  to  Hull  was  not  so  great  a  deviation  as 
that  would  have  been,  but  still  it  was  a  material  one;  Hull,  as  already  observed,  is 
about  two  degrees  North  of  the  course  to  Rotterdam ;  in  going  thither  to  call,  or  to 
discharge  part  of  her  cargo,  [493]  she  must  have  twice  passed,  first  in  going,  and 
then  in  returning  to  her  courses  in  the  most  dangerous  season,  the  most  dangerous 
part  of  the  coast  of  England,  viz.  the  roads  of  Yarmouth,  besides  thirty  miles  of 
river  navigation,  the  least  to  be  depended  on  of  any,  first  going  up  and  then  return- 
ing down  the  Humber.  Some  of  the  cases  above  supposed  might  appear  strong 
ones;  but  it  was  submitted,  that  they  shew  that  a  stipulation,  such  as  that  in 
question,  is  not  to  be  understood  literally,  but  must  suffer  a  limited  interpretation : 
and  if  this  be  allowed,  it  does  not  appear  that  any  better,  or  indeed  any  other  rule 
than  that  above  mentioned,  founded  in  the  terms  of  the  policy,  and  the  views  of  the 
parties  at  the  time  the  contract  is  entered  into,  can  be  adopted. 

From  the  facts  of  the  case  it  is  evident,  that  the  very  same  idea  of  the  matter 
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wag  entertained  by  every  person  concerned  in  the  transaction  in  question.       Mr. 
Gammell  the  owner,  the  very  day  after  he  received  advice  that  the  ship  was  to 
"  proceed  to  Hull  in  England,  there  to  cUieharge  her  caa-go,  and  not  to  Rotterdam," 
informed  the  brokers,  and  directed  them  to  apply  to  the  under-writers.    This  was 
fully  sufficient  to  mark  Mr.  Gammell's  own  sense  of  the  matter ;  for  if  the  clause  in 
question  in  the  policy  imported  a  power  to  call  at  Hull,  though  not  in  the  course 
of  the  voyage  from  Virginia  to  Rotterdam ;  if  the  insertion  of  such  a  clause  con- 
veyed sufficient  information  to  the  under-writers,  and  fully  apprised  them  that  this 
either  would  or  might  be  done ;  if,  in  a  word,  they  were  already  bound  by  the  policy, 
where  was  the  occasion  for  Mr.  Gammell  to  put  himself,  the  brokers,  or  the  under- 
uriters,  to  any  further  trouble!     But  liiis  is  very  plainly  spoke  out  in  what  follows 
in  the  order :  Mr.  Gammell  says,  "  to  this  I  suppote  the  wid,er-writer»  have  no  ob- 
jection;" which  was  just  in  other  words  saying,  I  know  that  the  under-writers  under 
the  policy  are  not  bound  to  a;ubmit  to  this ;  but  as  they  have  lalready  subscribed  the 
policy,  and  as  I  consider  there  is  no  great  diffwence  in  the  hazard,  I  presume  they 
will  have  no  objection  to  take  this  adventure  upon  them  instead  of  the  other.     And 
the  case  is  made  plainer  still  by  what  follows :  Mr.  Gammell  addtf,  "  if  the  under- 
vritert  agree  to  thi*,  please  to  endorse  the  same  on  the  back  of  the  policy,  for  them 
to  sign  it,"  etc.     This  plainly  shews,  that  Mr.  Gammell  understood  the  under-writers 
might  not  agree,  and  that  it  was  optional  in  them  to  do  so  or  not.     The  conduct  of 
tile  brokers  shews,  that  they  likewise  understood  the  matter  in  the  aame  light.     If 
they  had  thought  that  the  hazard  was  sufficiently  secured  under  the  first  policy,  that 
the  under-writers  had  no  ground  to  complain  of  concealment  or  alteration  of  the 
vcyage,  which  was  now  the  plea  of  the  chargers,  they  would  have  said  to  Mr.  Gam- 
mell, that  it  was  unnecessary  to  take  any  further  trouble  in  the  business ;  and  that 
the  making  this  proposition  to  the  under-writers,  was  in  effect  putting  it  in  their 
power  to  be  free  from  the  insurance,  if  tihey  inclined  to  be  so.     But  no  such  thing 
appeared  to  have  occurred  to  them.     Seeing  the  necessity  and  propriety  of  this 
measure,  they  made  out  the  endorsement,  [494]  and  got  it  signed  accordingly; 
and  the  terms  of  the  endorsemMit  deserve  particular  notice:  after  mentioning  Mr. 
Gammell's  advice,  that  it  was  meant  to  send  the  vessel  to  York  River^  and  in  that 
event  to  send  her  to  Hull,  the  endorsement  proceeds  in  these  words :  "  Should  the 
Fanny  therefore  go  to  York  River,  we  the  under-writers  on  tihe  within-mentioned 
tobacco  agree  to  ttand  risk  to  Hull,  the  same  as  if  she  were  to  proceed  to  Rotter- 
dam."   Even  under  this  endorsement,  the  obligation  upon  the  insurers  to  underlie 
the  risk  of  the  ship's  going  to  Hull  and  discharging  there,  was  only  conditional, 
viz.  in  case  the  Fanny  should  go  to  York  River.     If  the  vessel  had  not  gone  to  York 
River,  it  plainly  follows  that  the  under-writers  would  not  have  been  liable  in  virtue 
of  the  endorsement ;  and  yet,  according  to  the  brokers  by  whom  this  endorsement 
^as  framed,  the  under-writers  would  have  been  liable  at  all  events.     According  to 
them,  therefore,  the  effect  of  the  endorsement  was  not  to  extend,  but  to  limit  the 
obligation  upon  the  under-writers.     That  the  appellant's  declining  to  subscribe  the 
endorsement  was  a  declaration  no  less  clear,  that  he  understood  he  was  under  no 
obligation  by  the  original  policy,  otherwise  he  could  have  no  motive  for  declining 
to  adhibit  his  subscription  to  the  endorsement;  and  indeed,  whatever  was  his 
sense  of  the  matter,  it  was  submitted,  that  his  declining  to  subscribe  the  endorse- 
ment of  itself  put  an  end  to  any  agreement  betwixt  him  and  the  insured.     After 
this  it  was  plain  the  appellant  could  have  no  claim  for  the  premium.     Suppose  the 
ship  to  have  arrived  safe,  and  that  he  had  acted  so  improperly  as  to  insist  for  pay- 
ment of  the  premium,  the  defence  on  ihe  part  of  the  insured  would  have  been 
altogether  invincibla     They  would  have  said,  We  intimated  to  you  that  we  did  not 
consider  you  as  bound,  in  consequence  of  this  alteration  in  our  plan  in  sending  the 
vfcssd  and  her  cargo  to  Hull,  instead  of  going  to  Rotterdam ;  we  presented  an  en- 
dorsement for  your  subscription,  substituting  the  former  in  place  of  the  last  ad- 
venture; we  did  so  when  matters  were  perfectly  entire,  equally  so  as  when  the 
original  policy  was  subscribed ;  but  you  refused  to  sign  the  endorsement,  in  other 
words,  you  refused  to  undertake  the  risk  of  this  new  adventure ;  how  ijien  can  you 
pretend,  now  that  the  hazard  is  over  and  the  ship  safe,  to  insist  for  the  premium? 
It  is  not  difficult  to  guess  what  would  have  been  the  issue  of  such  a  litigation.     If 
the  appellant  would  not  have  been  entitled  to  the  premium,  the  necessary  conse- 
quence is,  that  he  cannot  be  subjected  to  the  loss. 
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On  the  other  side  it  vras  aaid  (J.  Scott,  W.  Grant),  that  the  vessel,  having  ben 
insured  from  her  loading  ports  in  Virginia  to  Rotterdam,  with  leave  to  c^  at  i 
port  in  England,  was  lost  upon  her  voyage  from  Virginia  to  Hull,  a  port  in  Eng- 
land. That  the  policy  covered  a  voyage  from  Virginia  to  any  port  in  Englsni 
without  the  view  of  proceeding  farther,  because  a  voyage  may  be  shortened  without 
vacating  the  policy;  the  only  effect  of  aliortening  a  voyage  being  to  diminish  the 
risk  to  the  under-writers.  That  by  liberty  to  call  at  a  port  is  implied  a  powesr  of 
discharging  ttie  whole  or  a  part  of  [496]  the  cargo  at  that  port ;  and  leave  to  mI 
at  a  port  in  England  gave  a  power  to  call  at  any  port  in  England ;  and  such  waitbe 
meaning  of  parties.  The  owners,  in  making  the  insurance,  were  uncertain  to  wfait 
port  in  England  the  vessel  might  be  sent,  in  order  to  receive  their  directions  witli 
regard  to  the  disposal  of  the  cargo ;  and  by  stipulating  a  general  liberty  to  caJl  it 
a  port  in  England,  they  meant  to  provide  for  tiie  contingency  of  her  being  sent  to 
Hull,  or  to  any  other  port  in  En^and,  whither  their  correspondents  might  thini  it 
most  advisable  to  dispatch  her,  either  with  a  view  to  receive  directions,  or  for  dit- 
charging  the  cargo.  And  that  though  it  were  a  deviation  from  t^e  insured  vot^ 
to  touch  at  Hull  on  the  way  to  Rotterdam,  it  was  only  an  intended  one,  whididti 
not  vacate  the  policy,  as  the  vessel  was  lost  before  she  reached  the  dividing  poiat 
between  the  two  voyages. 

But,  after  hearing  counsel  on  this  appeal,  it  was  ordbrbd  and  adjudokd,  that  lk 
interlocutors  therein  complained  of  should  be  reversed ;  and  that  the  cause  sbooU 
be  remitted  back  to  the  Court  of  Session  to  pass  the  bill  of  suspension.  (M.S.  Jour. 
sub  anno  1791.  p.  769.) 


INTEREST. 


Case  1. — Dennis  Kelly  and  another, — Appellants;  Lord  Bellew, — 
Respondent  [28th  February  1707]. 

[Mew's  Dig.  X.  1277.] 

[A  Master  reports  so  much  due  for  the  principal  of  a  portion,  and  so  much  {J 
the  interest;  the  Court  of  Chancery  decreed  the  money  so  reported  due  tolj 
paid,  together  with  interest  upon  the  principal  sum  till  payment.  On  d 
appeal,  interest  was  directed  to  be  carried  on  for  the  wfiofe  sum ;  princin 
and  interest,  stated  by  the  Master's  report,  from  the  time  of  confirming  tiM 
report] 

**  Dkcrbe  of  the  Irish  Chancery  varibo. 

A  stated  account  ought  to  carry  Interest,  especiaUy  in  cases  of  mortgagl 
and  more  strongly  when  settled  by  a  Master  of  the  Court  pursuant  to  ordai 
Treat.  Eq.  lib.  5.  c.  1.  sec.  4.     See  2  Eq.  Ab.  529.  c.  4 :  14  Vin.  457.  c.  4.  in 
In  &  note  to  Mr.  Fonblanque's  edition  of  tlie  Treatise  on  Equity,  it  is  it 
"  The  report  of  the  Master  will  not  however  entitle  the  creditor,  whefl 
mortgagee  or  otherwise,  to  interest,  before  it  be  confirmed ;  "  and  this  cases 
Kellj/  V.  Bellew  is  cited  to  tJiat  point ;  but  which  does  not  appear  to  have  h 
in  dispute ;  and  the  Abridgment  in  14  Vin.  457.  ca.  4.  in  n :  2  Eq.  Ab.  51 
ca.  1,  states  the  question  thus,  "  Interest  to  be  made  principal  from  the  t) 
of  stating  the  account."     Mr.  Fonblanque  also  cites  Att.  Gen.  v.  Bre» 
Comp.  1  P.  Wms.  377.     It  is  there  expressly  stated  that  the  reason  of  all 
ing  interest  only  from  tlie  time  of  confirming  tlie  report,  was  in  that  o 
because  [496]  the  debt  was  not  before  liquidated.     In  Brown  v.  Barkh 
1  P.  Wms.  653.  Lord  Parker  says,  a  Mattel's  report  computing  intee 
makes  that  interest  principal,  and  to  carry  interest ;  for  a  report  i»  •■ 
judgment  of  the  Court,  and  appoints  a  day  for  the  pajnnent,  carrying  anl 
torest  to  that  day.     And  lir.  Cox,  in  his  note,  cites  this  case  of  KeSs 
Bellew,  to  that  point ;  as  also  B<icon  v.  Clarke,  1  P.  Wms.  480.  (and  see  i 
453.)  Burton  or  Nvtley  v.  Slattery,  poet,  tit.  Mortgage,  ca.  11:  iV«a/  v.  4 
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Gen.  Mosel.  246 :  AeUey  v.  Powis,  1  Vee.  49 ;  and  when  confirmed,  the  whole 
amount  will  carry  intereet,  though  part  of  it  be  in  respect  of  costs.  Birk- 
ham  V.  Crost,  2  Vex.  471.** 

14  Vin.  457.  ca.  4,  in  n :  2  Eq.  Ca.  Ab.  529.  ca.  1. 

By  deed  dated  the  14th  of  February  1667,  duly  executed  and  enrolled,  John 
Lord  Bellew  and  Lady  Mary  his  wife  declared  the  usee  of  certain  fines  and  recoveries, 
which  had  some  time  before  been  levied  and  suffered  of  divers  manors,  towns, 
and  lands  in  ^e  counties  of  Lowth  and  Meath,  to  the  use  of  the  said  John  Lord 
Bellew  for  life,  with  reoiainders  over ;  and  a  power  was  thereby  reserved  for  the 
Bsid  John  Lord  Bdlew,  from  time  to  time  and  at  aU.  times  to  m/yrtgage,  engage, 
or  oiherwtBe  eharge  all  and  every  the  pre-mi*e»,  or  any  part  e/iereof,  with  aiid  for 
the  payment  of  all  or  any  of  hie  debts,  or  otherwise,  as  he  should  think  fit. 

On  a  treaty  of  marriage  between  Walter  Bellew  Esq.  the  eldest  son  of  Lord 
Bellew,  with  Frances  Arabella  Wentworth,  the  daughter  of  Sir  William  Wentworth ; 
certain  article*  were  entered  into,  dated  the  18th  of  September  1686,  whereby  £6000 
was  agreed  to  be  the  Lady's  portion,  and  to  be  paid  to  Lord  Bdlew ;  viz.  £4000  on 
the  day  of  marriage,  and  the  remaining  £2000  within  two  years  after ;  and  it  was, 
inter  alia,  further  agreed,  that  in  case  of  failure  of  issue  male  between  the  .said 
Walter  and  Arabdla,  the  daughters  of  that  marrii^  should  have  £6000  between 
them ;  and  if  but  one  daughter,  £4000  for  their  or  her  portions  or  portion  ;  to  be 
paid  at  their  respective  ages  of  twenty-one  years,  or  days  of  marriage,  which 
should  first  happen  after  the  death  of  the  said  Walter,  and  with  a  competent  main- 
tenance in  the  mean  time. 

Tlie  marriage  took  effect,  and  the  £4000  part  of  the  Lady's  fortune  was  paid, 
and  the  remaining  £2000  secured  according  to  the  articles ;  and  Lord  Bellew  having 
purchased  other  lands  in  the  county  of  Lowth,  of  the  value  of  £60  per  annum, 
he,  in  performance  of  the  said  marriage-articles,  and  by  virtue  of  tlie  power  reserved 
to  him  by  the  settlement  of  1667,  by  deed  dated  the  8th  of  November  1686,  charged 
all  his  estate  in  the  county  of  Lowth,  (except  certain  lands  limited  for  tlio  jointure 
of  the  said  Frances  Arabella,)  with  the  payment  of  the  said  £6000  for  the  portions 
of  the  daughters  of  the  said  Walter,  by  his  said  wife,  according  to  the  marriage- 
agreemoDt,  with  reasonable  maintenance  in  the  mean  time;  and  he  discharged  all 
the  lands  comprised  in  the  said  deed  of  1667,  from  any  otlier  payments,  or  further 
execution  of  his  power. 

In  1691,  John  Lord  Bellew  died,  leaving  tlie  said  Walter  his  eldest  son,  and 
the  respondent  his  youngest;  and  in  1694,  Walter  Lord  Bellew  died  without  issue 
male^  leaving  the  appellant  Mary,  [497]  and  Frances  his  two  daughters,  and  co- 
heirs; who  tliereupon  became  entitled  to  the  said  £6000  in  equal  moieties,  and 
also  to  the  new  purchased  lands  in  the  county  of  Lowth ;  but  the  settled  estate, 
subject  to  the  £6000  charge,  came  to  the  respondent,  who  not  only  took  possession 
tiiereof,  but  also  of  tlie  new  purchased  lauds. 

On  the  16th  of  November  1702,  the  appellants  intermarried,  and  having  in- 
effectually demanded  of  the  respondent  the  £3000  for  the  app^ant  Mary's  portion, 
they,  in  Michaelmas  Term  1703,  exhibited  their  bill  against  him  in  the  Court  of 
Chancery  in  Ireland,  in  order  to  compel  payment  thereof,  together  with  interest 
from  the  day  of  their  marriage,  at  the  rate  of  £10  per  cent,  which  was  the  then 
common  interest  of  that  kingdom. 

The  defendant,  by  his  answer  to  this  bill,  alleged,  that  his  father  John  Lord 
Bellew,  previous  to  his  marriage  with  Mary  Bermingham,  the  defendant's  mother, 
did,  by  articles  dated  the  20th  of  November  1663,  covenant  to  settle  a  jointure 
on  the  said  Mary,  and  to  secure  his  estate  to  tlie  heirs  male  of  their  two  bodies,  as 
the  said  Mary  or  her  trustees  should  require ;  reserving  to  himself  a  power  of  charg- 
ing the  estate  with  the  payment  of  his  debts  only;  and  therefore  the  defendant 
insisted,  that  the  power  contained  in  the  deed  of  1667,  by  virtue  whereof  the  said 
portions  were  secured,  was  void,  as  being  too  large,  and  not  warranted  by  the 
articles  of  1663. 

In  December  1705,  this  cause  came  on  to  be  heard ;  when  the  defendant's  counsel 
informing  the  Court  that  John  Lord  Bellew  had  purchased  other  lands  in  tlie 
county  of  Lowth,  which  were  come  by  descent  to  the  plaintiff  Mary  and  her  sister, 
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and  that  the  plaintiffs  had  brought  an  ejectment  for  a  moiety  of  those  lands ;  th^ 
Lord  Chancellor  was  pleased  to  declare,  that  he  had  not  the  whole  cause  before  him, 
and  therefore  directed  the  defendant  to  bring  a  cross  bill,  in  order  to  affect  the 
new  purchased  lands  with  the  plaintiffs'  demands. 

In  February  following,  the  defendant  accordingly  filed  a  cross  bill  for  this  pur- 
pose; relying  on  the  articles  of  1663,  and  praying  that  he  might  be  allowed  a  main- 
tenance out  of  the  estate,  suitable  to  his  quality,  and  that  an  injunction  might 
issue  to  stay  all  proceedings  at  law  upon  the  ejectment. 

On  the  1st  of  May  1706,  both  causes  came  on  to  be  heard;  when  the  Lord 
Chancellor,  assisted  by  four  Judges,  directed  a  trial  to  hfi  had  at  the  bar  of  the 
Court  of  Common  Pleas,  upon  t£e  following  issue ;  viz.  "  Whether  tiie  said  John 
Lord  Bellew  did,  before  his  marriage  with  Mary  Bermingham,  perfect  articles  in 
the  tame  wordt,  with  the  writing  produced  by  the  defendant,  except  the  signature 
[Mary  BeUew]."  * 

liie  issue  was  accordingly  tried  on  the  1 1th  of  June  following,  when  the  jury, 
upon  full  evidence,  found,  "  that  the  said  John  Lord  Bellew  did  not,  before  his 
majYiage  with  the  said  Mary,  execute  such  articles."  But  the  defendant  being 
dissatisfied  with  this  verdict,  applied  to  the  Lord  Chancellor  for  a  new  trial,  [498] 
which,  after  hearing  counsel  on  both  sides,  and  reading  all  the  proceedings,  his 
Lordship  thought  fit  to  refuse ;  declaring,  that  he  saw  no  reason  to  grant  a  new  trial 
The  defendant  then  applied  by  petition,  to  have  the  causes  re-heard ;  insisting  that 
the  former  issue  was  too  narrow,  and  that  a  new  trial  ought  to  be  granted  on  a 
moire  proper  issue ;  viz.  "  Whether  or  no  Lord  John  did  pei*fect  any  and  what 
articles,  on  his  intermarriage  with  the  said  Mary  Bermingham :  "  but  upon  hearing 
counsel  on  the  matter  of  this  petition,  the  Chancellor,  assisted  by  the  Lord  Chief 
Justice  and  the  other  Judges  of  the  Court  of  Common  Pleas,  were  unanimously  of 
opinion,  that  no  otlier  issue  ought  to  be  directed;  and  therefore  the  petition  was 
dismissed. 

On  the  16th  of  November  1706,  these  causes  were  heard  on  the  merits;  when 
the  Lord  Chancellor  decreed  to  the  plaintiffs  £3000  for  the  plaintiff  Mary's  portion, 
with  interest  for  the  same  at  the  rate  of  £5  per  centum  per  annum,  from  the  time 
of  their  marriage ;  and  it  was  referred  to  two  Masters  of  the  Court  to  compute  such 
interest,  and  to  state  the  yearly  value  of  the  fee^imple  lands  in  the  county  of  Lowth, 
and  what  had  been  received  thereout  by  the  defendant,  and  also  the  yearly  value  of 
the  other  lands  charged  with  the  portions,  and  what  incumbrances  were  thereon. 

Accordingly  the  Masters  by  their  report  certified,  that  the  interest  of  the  portion 
from  the  16tih  of  November  1702,  which  was  the  day  of  the  plaintiff's  marriage,  to 
the  16th  of  November  1706,  the  date  of  the  decree,  amounted,  at  the  rate  of  £b 
per  centum  per  annum,  to  £600 ;  that  the  defendant  had  received  out  of  the  new 
purchased  lands  £704  15s.  5d. ;  that  the  yearly  value  of  the  other  lands  charged 
with  the  said  portions  amounted  to  £1037  ;  and  that  there  was  no  other  incumbrance 
thereon  but  a  portion  of  £3000  payable  to  tlie  said  Frances  Bellew,  with  a  main- 
tenance of  £100  per  annum  till  her  age  of  fifteen,  and  from  Uiat  time  £150  per 
annum  till  her  portion  should  become  due. 

The  causes  being  set  down  to  be  heard  upon  this  report,  were  heard  accordingly 
on  the  27th  of  February  1706  ;  when  the  Lord  Chancellor  was  pleased  to  decree,  that 
the  plaintiffs  should  recover  against  the  defendant  the  said  sum  of  £3000,  together 
with  £600  for  the  interest  thereof  to  the  16th  day  of  November  then  last;  and  also 
interest  at  the  rate  of  £5  per  cent,  for  the  said  £3000  from  thenceforward  until  it 
should  be  paid ;  that  the  yearly  profits  of  the  plaintiffs'  proportion  of  the  fe»«imple 
or  new  purchased  lands,  should  be  applied  towards  the  payment  tliereof ;  and  that 
the  proceedings  at  law  for  the  recovery  of  such  fee-simple  lands  should  be  stayed 
by  injunction ;  that  all  the  lands  charged  with  the  said  portion  (etcept  the  demesnes 
of  BeUow's-town,  which  the  defendant  was  to  enjoy  at  £134  68.  per  ann.  and  also 
except  so  much  thereof  as  should  be  sufficient  to  answer  tlie  said  yearly  paymemts 
to  be  made  unto  the  said  Frances  Bellew)  should  be  sequestered,  and  that  the  de- 
fendant should  thereout  be  paid  £265  14s.  per  ann.  to  make  up  the  value  of  the  said 
demesne  lands  £400  [4993  which  he  was  to  have  for  his  maintenance;  and  that 

*  See  12  Vin.  267.  c.  26.  where  it  appears  tliat  the  form  of  this  issue  was  objected 
to.     See  the  argument  on  the  cross  appeal ;  but  which  is  not  noticed  in  the  decreoL 
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the  rest  of  the  profits  should  be  paid  to  the  plaintiffs  until  they  should  be  satisfied 
the  said  £3000  witii  interest  after  the  rate  aforesaid,  and  £20  for  their  costs. 

From  this  decree  both  partiet  appealed :  and,  in  support  of  the  original  appeal 
it  was  said  (J.  Jekyll,  S.  Oowper),  tiiat  the  portion  with  interest  being  to  be  raised 
by  the  jrearly  profits  of  a  small  part  only  of  the  estate  charged  therewith,  it  could 
not  be  raised  in  any  reasonaUe  time;  whereas,  the  portion  being  made  payable  at 
a  certain  time,  viz.  at  the  age  of  twenty-one,  or  day  of  marriage,  it  ought  to  be 
raised  by  sale  or  mortgage  of  a  sufficient  part  of  the  lands  liable  thereto;  and  that 
the  appdlants  were  abridged  of  half  the  value  of  this  portion  b|y  the  manner  of 
payment  prescribed  by  the  decree.  That  as  no  sale  or  mortgage  was  decreed,  the 
▼hole  profits  of  the  estate  ou^t  to  have  been  applied  towards  payment  of  the  por- 
tion, instead  of  allowing  the  respondent  £400  per  ann.  out  of  ih»  profits  for  his 
maintMiance ;  and  that  this  allowance  was  the  less  necessary,  because  tiie  respondent 
had  Ml  estate  of  £700  per  ann.  which  came  to  him  by  his  mothier,  besides  the 
personal  estate  of  his  father,  which  amounted  to  £5000.  That  by  the  law  and  usage 
of  Ireland,  the  appellants  ought  to  have  interest  at  the  rate  of  £10  per  cent  per  ann. 
and  by  the  constant  course  of  the  Courts  of  Equity,  the  interest  diould  be  made 
principal  from  the  time  of  stating  the  account;  and  yet  the  Lord  Chancellor  had 
decreed  interest  after  the  rate  of  £5  per  cent,  only,  and  that  the  sum  stated  by  the 
Master  to  be  due  for  interest  should  not  carry  interest;  although  it  appeareid  by 
the  report,  that  the  respondent  had  before  that  time  received  considerably  more 
than  was  sufficient  to  pay  the  portion,  with  full  interest,  besides  the  £704  15s.  5d. 
out  of  the  appellant  Mary's  own  estate.  And  that  after  such  tedious  and  expensive 
Riits  in  Equity,  and  after  a  trial  at  bar,  in  which  the  appellants  had  obtained  a 
verdict,  and  thereby  set  aside  a  false  deed,  on  which  the  respondent  relied  fc»-  his 
defence  against  the  just  demands  of  the  appellants,  they  had  only  £20  decreed  them 
for  their  costs. 

To  this  it  was  answered  (T.  Powys,  J.  Mountague)  on  the  other  side,  that  as  the 
appellants  had  only  prayed  by  their  bill  to  be  let  into  the  perception  of  the  rents 
and  profits  of  the  estate  liable  to  their  portion,  the  decree,  so  far,  exactly  corre- 
sponded with  the  bill.  And  as  to  the  £400  per  ann.  allowed  for  the  respondent's 
maintenance,  it  was  agreeable  to  the  constant  rules  of  equity  used  in  Ireland,  for 
the  Lord  Chancellor  to  allow  a  maintenance  to  the  owners  of  estates  liable  to  por- 
tions, when  the  portion  was  not  thereby  (as  in  the  present  case)  in  any  danger ; 
and  the  quantum  of  this  maintenance  could  not  be  judged  too  large  for  the  re- 
spondent and  his  family,  when  it  was  considered,  that  all  the  residue  of  the  estate 
being  £1700  per  ann.  was  divided  among  the  widow  and  two  daughters  of  Lord 
Walter ;  and  ail  this  in  consideration  only  of  £5000,  which  was  the  whole  that  was 
paid  of  his  wife's  portion,  the  remaining  £1000  remaining  still  unpaid;  and  no 
part  of  this  J&5000  had  ever  came  [600]  to  the  advantage  of  the  present  respondent 
or  his  family.  It  was  admitted  that  the  estate  of  the  respondent's  motlier  had 
come  to  him  by  virtue  of  her  marriage-settlement ;  but  he  was  under  the  necessity 
of  mortgaging  it  to  almost  its  full  value,  in  order  to  discharge  incumbrances,  so  that 
he  had  no  present  benefit  by  that  estate;  and  as  to  the  £5000  alleged  to  be  the 
amount  of  Lord  John's  personal  estate,  and  to  have  been  received  by  the  respondent, 
he  affirmed  it  to  be  untrue. 

In  support  of  the  crags  appeal  it  was  said,  that  the  decree  had  given  the  plain- 
tiffs £3000  and  interest;  whereas  it  appeared  by  the  deed  of  1667,  that  they  ought 
not  to  have  been  decreed  more  than  £1000.  And  that  the  Lord  Chanodlor,  by 
dmying  a  trial  upon  a  proper  issue,  for  the  validity  of  the  produced  counterpart 
of  die  articles  of  1663,  had  decreed  upon  a  fact  which  was  not  fully  before  him ; 
and  thereby  the  appellant  Lord  Bellow  was  deprived  of  the  benefit  of  a  material  part 
of  his  defence  against  Mr.  Kelly's  demands ;  for  it  appeared  that,  upon  a  proper 
issue,  a  verdict  must  have  be«i  found  for  him  on  the  verty  evidence  that  was  given 
against  him ;  and  if  such  verdict  had  been  found,  it  was  conceived  that  Mr.  Kelly 
and  his  wife  could  not  have  recovered  any  more  than  £1000. 

But  to  this  it  was  answered,  that  Lord  Bellew  pretended  to  have  no  other  articles 
than  those  of  which  the  produced  writing  was  a  counterpart,  and  which  the  jury 
had  condemned  by  their  verdict;  that  this  writing  was,  by  a  witness  examined  in 
the  cause,  sworn  to  have  been  executed  before  marriage,  and  yet  it  appeared  to  be 
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signed  by  the  lady  with  her  intended  husband's  simame;  and  therefore  it  was 
hoped,  tliat  after  such  an  examination  as  had  been  bad  in  this  matter,  the  parties 
would  not  be  sent  back  again  to  Ireland,  to  afford  an  opportunity  of  setting  up 
another  deed,  or  of  adducing  some  other  eridence  not  yet  heard  of  in  tiie  cause; 
and  the  rather  aa,  if  there  had  been  no  verdict  in  the  case,  it  ought  to  be  presumed, 
at  this  distance  of  time  and  after  so  long  an  acquiescence  under  tlie  settlement  of 
1667,  that  the  same  was  pursuant  to  the  original  agreement  of  the  parties. 
It  was  true  indeed,  that  by  that  settlement  Lord  Walter  had  power, 
when  in  poesession,  to  charge  the  estate  with  .£1000  a-piece  for  his  daughters; 
but  it  was  also  true  that  he  never  executed  that  power,  and  relied  wholly  on  the 
power  reserved  to  ajid  executed  by  his  father.  That  the  pretended  articles  of  1663 
being  now  out  of  the  case,  no  reasonable  objection  could  be  made  to  the  power  re- 
served by  the  deed  of  1667  ;  for  the  lady  which  the  now  Lord  Bellew's  father  married 
in  1663,  never  settled  her  inheritance,  nor  brought  any  portion  in  money;  besides, 
the  power  given  to  Lord  John  was  not  to  affect  her  jointure,  and  he  might  surely 
be  trusted  witli  a  power  over  the  provision  intraided  for  his  children,  which  he  had 
accordingly  executed  with  a  due  regard  to  thie  circumstances  of  his  family;  and 
if  the  pretended  articles  of  1663  had  been  strictly  pursued,  Lord  Walter  would 
have  been  tenant  in  tail,  and  consequently  might  either  have  left  [601}  the  whole 
estate  to  liis  daughters,  or  have  charged  it  with  any  sum  of  money  whatsoever. 

After  hearing  counsel  on  both  these  appeals,  it  was  obdkrhd  and  AD/nDOBO,  that 
tlie  decrees  or  orders  appealed  against,  should  be  affirmed,  with  this  alteration  only, 
that  the  £3000  and  interest  thereby  decreed  to  be  paid,  should  be  raised  by  sale  or 
mortgage  of  a  sufficient  part  of  the  estate  charged  therewith  by  the  said  decree; 
and  to  that  end,  the  Master  to  whom  the  account  stood  raferreid  by  the  Ck>urt  of 
Chancery  in  Ireland,  should  proceed  to  carry  on  the  account  of  interest  of  the  said 
£3000  at  tlie  rate  of  £5  per  cent,  per  ann.  carrying  on  interest  at  the  same  rate  for 
the  whole  sum  stated  by  the  Master's  report,  from  the  confirmation  of  the  said  re- 
port; and  likewise  of  what  had  been  raised  by,  or  was  then  in  arrear,  and  might 
presently  be  received  without  suit,  out  of  the  profits  of  the  said  estate,  which,  accord- 
ing to  the  decree  made  in  Ireland,  ought  to  go  towards  payment  of  what  was  due 
to  the  plaintiff  Eelly;  and  when  it  should  appear  by  the  account  so  taken  and 
carried  on,  what  the  monies  already  raised  and  liable  as  aforesaid,  should  fall  short 
to  satisfy  tlie  money  so  to  be  found  due  to  the  said  Kelly ;  the  said  Master  was  to 
proceed  to  mortgage  or  seU  so  much,  and  such  parts  of  the  said  estates  charged 
with  the  said  £3000  and  interest,  as  would  be  sufficient  to  satisfy  and  make  good 
what  the  sums  so  already  raised  should  fall  short  to  satisfy  tlie  said  Kelly's  demand : 
but  the  Master  was  to  take  care  that  a  proportionable  part  of  the  moiety  of  the 
estate  in  fee  descended  to  tlie  appellant  Mary,  as  one  of  die  co-heirs  at  law  of  Lord 
Walter,  should  be  sold  or  mortgaged  with  a  proportionable  part  of  the  entailed 
estate,  according  to  the  several  and  respective  values  of  those  estates,  in  order  to 
the  satisfaction  above  mentioned :  and  it  was  declared,  that  the  Lords  did  not  think 
fit  to  vary  the  decree  as  to  the  allowance  of  £5  per  cent,  only  for  interest,  in  respect 
of  the  necessity  of  the  family,  and  other  circumstances  in  ^e  present  case ;  without 
prejudice  however,  to  tlie  rate  of  interest,  which  by  law  might  or  was  then  usuaUv 
received  in  Ireland  in  otlier  cases.  (Jour.  vol.  18.  p.  487.)  **  See  Treat  Eq.  lib.  5. 
c.  1.  sec.  5,  in  n.** 

[502]  Case  2. — Martin  Caulfield  Basil, — Appdlant ;  Sir  Arthur  Atchbson, 
— Respondent  [25th  June  1715]. 

[It  has  been  the  constant  rule  of  Courts  of  Equity  in  Ireland,  that  where,  by  a 
general  and  national  calamity,  nothing  is  made  out  of  lands  which  are  a  fund 
for  the  payment  of  interest,  no  interest  ought  to  run  during  the  continuance 
of  such  public  calamity.] 

**  The  profits  set  against  interest  in  an  old  mortgage. 
Decree  of  Irish  Chancery  varied.** 
Viner,  vol.  14.  p.  457.  ca.  7.  vol.  15.  p.  440.  ca.  3.  in  n.  p.  474.  note  to  X  (3) 
ca.  1 :  2  Eq.  Ca.  Ab.  529.  ca.  3.  611.  ca.  5.  618.  ca.  I. 

Sir  Patrick  Atcheson  having  borrowed  £2000  of  Martin  Basil  Esq.  did  on  the 
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3d  of  August  1637,  make  a  mortgage  in  fee  to  Mr.  Basil,  of  the  lands  of  Carrow- 
downan  in  the  county  of  Cavan  in  Ireland,  redeemable  in  six  years  on  payment  of 
the  principal  money  at  one  time;  and  on  the  4th  of  the  same  month,  Mr.  Basil 
demised  the  mortgaged  premises  to  Sir  Patrick,  for  the  said  term  of  six  yeariB,  at 
the  yearly  rent  of  £200,  which  was  the  exact  amount  of  the  interest  of  the  mortg^tge 
money. 

Soon  after  the  execution  of  this  mortgage,  Mr.  Basil  discovered  a  defect  in  th^ 
title;  viz.  that  the  lands  were  originally  plantation  lands,  and  had  been  granted  by 
patent  to  Sir  Archibald  Atcfaeoou,  the  father  of  Sir  Patrick,  on  certain  terms  and 
conditions ;  and  that  these  conditions  not  having  been  complied  with,  an  inquisition 
Lad  issued,  whereby  the  lands  were  returned  as  forfeited  to  the  crown. 

In  oonaequence  of  this  discovery,  it  became  necessary  for  Mr.  Basil  to  take  proper 
measures  to  avoid  the  effect  of  it,  and  thereby  secure  his  own  title,  as  wtAl  as  tiiat 
of  the  mortgagor ;  accordingly,  in  the  year  1638,  he,  at  his  own  charge,  compounded 
witb  the  crown  for  the  forfeiture,  and  obtained  a  new  patent  for  the  lands,  reserving 
the  right  of  redemption  to  Sir  Patrick  Atcheson  at  any  time  within  the  six  years ; 
and  this  patent  was  confirmed  by  the  act  of  parliament  which  afterwards  passed,  for 
remedying  defective  titles  in  Ireland. 

In  the  year  1641,  the  rebellion  broke  forth  in  that  kingdom,  and  in  the  year 
following  Martin  Basil  died ;  whereupon  the  mortgaged  premises  descended  to  Ann, 
his  only  child  and  heir  at  law :  and  upon  her  death,  which  happened  in  a  few  months 
afterwards,  William  Basil,  the  appellant's  father  became  entitled;  but  on  account 
of  the  troubles  arising  from  the  rebellion,  the  premises  lay  waste  and  untenanted 
for  upwards  of  fifteen  years,  so  that  Mr.  Basil  had  no  bepefit'  thereof,  nor  in  fact 
was  any  part  of  the  £200  per  ann.  interest  ever  paid. 

In  1681,  the  widow  of  Sir  Patrick  Atcheson  made  an  attempt  to  defeat  this 
mortgage,  by  setting  up  a  prior  settlement ;  and  she  accordingly  filed  a  bill  against 
William  Basil,  in  the  Court  [603]  of  Chancery  in  Ireland,  for  an  account  of  the 
rents  and  profits  of  the  premises  which  had  accrued  due  since  the  death  of  her 
husband. 

To  this  bill  the  defendant  put  in  an  answer,  and  thec^eby,  after  defending  his 
own  title  and  impugning  that  of  the  plaintiff,  he  stated,  that  by  reason  of  the  long 
and  great  devastation  of  lands  in  Irdand    during  the  rebellion,  he  had  received 

nothing  out  of  the  mortgaged  premises : that  for  several  years  after  the  settlement 

of  that  kingdom,  he  was  obliged  to  let  Hbem  at  a  very  low  rent,  and  far  short  of  his 
interest-money ;  the  county  of  Cavan  being  one  of  the  last  settled,  and  least  improved 
part  of  the  country :  and  that  there  then  remained  justly  due  to  him  on  the  said 
mortgage,  after  an  allowance  of  all  that  he  had  received  from  the  premises,  £8660 
178.  7d. 

After  the  coming  in  of  this  answer  no  farther  proceedings  were  had  in  the  cause, 
nor  was  any  demand  made  of  redeeming  the  lands  during  WiUiam  Basil's  lifetime, 
though  he  lived  above  eleven  years  afterwards. 

In  1692,  William  Basil  died ;  whereupon  the  appellant,  as  his  heir  at  law,  entered 
on  the  premises,  and  continued  in  the  quiet  possession  thereof  for  about  four 
years. 

But  in  Easter  Term  1696,  Sir  Nicholas  Atcheson,  the  respondent's  father, 
thought  proper  to  exhibit  a  bill  against  the  appellant  in  the  Court  of  Exchequer  in 
Irdand ;  praying  a  redemption  of  the  mortgage,  and  an  account  of  the  rents,  and 
profits  of  the  premises. 

The  appelant,  by  his  answer  to  this  bill,  insisted  upon  the  same  title  as  his 
father  had  done  in  the  former  suit,  and  ihiit  after  so  grelat  a  length  of  time  the 
estate  was  not  redeemable;  and  therefore  hoped  that  the  Court  would  not  let  the 
plaintiff  in  to  a  redemption,  or  oblige  him  (the  defendant)  to  account  for  the  rents 
and  profits ;  it  not  being  in  his  power  to  make  up  any  such  account,  but  from  such 
papers  as  be  could  recover,  as  having  formerly  belonged  to  his  ancestors  the  said 
Martin  Basil,  Ann  Basil,  and  William  Basil ;  many  of  which  were  doubtless  lost  or 
worn  out  in  so  long  a  space  of  time  as  fifty  years  and  upwards :  but  if  the  plaintiff 
would  submit  to  a  decree  to  pay  principal,  interest,  and  charges  on  the  mortgage, 
and  give  good  security  for  such  payment,  the  defendant  was  then  willing  to  be  re- 
deemed, and  account  for  the  rents  and  profits  in  the  best  manner  he  was  able ;  being 
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allowed  the  full  interest  for  the  £2000  from  the  time  the  same  was  first  lent,  together 
with  his  own  and  his  father's  costs  and  charges. 

The  plaintiff  having  replied  to  this  answer,  the  defendant  rejoined ;  and  thus  the 
cause  rested  at  issue  till  1702,  when  the  plaintiff  died,  and  for  near  ten  years  after- 
wards: hut  at  length,  in  Hilarj  Term  1711,  the  respondent,  as  the  son  and  heir 
of  the  late  plaintiff,  filed  his  bill  of  revivor;  and  the  suit  being  accordingly  revived, 
publication  passed,  but  no  witnesses  were  examined  on  either  side.  An  order  was 
however  made,  on  the  23d  of  June  [604]  1713,  that  in  consequence  of  the  defendant's 
pSer  in  his  answer,  the  plaintiff  should  enter  into  a  recognizance  'of  £5000  to  abide 
the  judgment  of  the  Court,  and  not  dismiss  his  bill ;  which  order  was  complied  with 
accordingly. 

On  the  3d  of  May  1714,  the  cause  waa  heard;  when  it  was  decreed,  that  the 
plaintiff  should  redeem  the  mortgaged  premises,  and  that  the  rents  and  profits 
thereof  should  be  set  against  the  interest^  till  the  time  that  the  defendant  entered 
into  possession;  that  he  should  from  that  time  account  for  \ihat  he  had  received, 
or  might  have  received  without  his  wilful  default;  and  that  he  should  be  allowed 
interest  for  his  principal  money  from  the  time  of  his  entering  into  possession. 

But  from  this  decree  the  defendant  appealed ;  insisting  (N.  Lechmere,  S.  Cowper) 
that  no  decree  for  a  redemption  ought  to  have  been  made  after  so  great  a  length  of 
time ;  or,  at  least,  that  it  ought  to  have  been  made  upon  the  terms  of  the  appellant's 
answer ;  whereby  he  would  have  had  his  principal  and  interest  computed  from  the 
date  of  the  mortgage,  and  all  the  subsequent  charges  and  expences  of  taking  in  the 
forfeited  title,  and  of  the  suit  brought  by  Lady  Atcheson,  and  all  other  just  allow- 
ances ;  but  which  the  decree  had  taken  no  care  of.  That  it  was  conceived  the  decree 
could  be  made  upon  no  other  terms  than  what  were  contained  in  the  answer ;  for 
though  it  might  be  said,  that  the  plaintiff  having  replied,  and  the  defendant  re- 
joined, the  cause  was  at  issue;  yet,  there  being  no  order  for  publication,  the  cause 
came  on  to  hearing  as  upon  bill  and  answer;  in  which  case  it  was  the  constant 
practice  of  all  Courts  of  Equity  to  take  the  answer  as  true  in  toto;  but  which,  in 
tlie  present  case,  had  not  been  done.  That  the  setting  the  rents  and  profits  against 
the  interest,  from  the  date  of  the  mortgage  in  1637  till  the  appellant  entered  in 
1692,  was  very  prejudicial,  in  making  him  lose  a  great  part  of  his  interest;  for, 
during  the  rebellion,  the  profits  of  the  lands  were  lost  entirely ;  and,  even  afterwards 
they  fell  far  short  of  ^e  interest  of  the  £2000.  And  lastly,  the  decree  had  not  di- 
rected that  the  appellant  should  have  his  costs  of  suit ;  which  mort^gagees,  in  all  cases, 
were  entitled  to. 

On  the  other  side,  it  was  said  (J.  Jekyll,  E.  Northey),  to  be  plain  from  the  ap- 
pellant's answer,  on  which  the  decree  was  founded,  that  the  estate  was  redeemable ; 
and,  therefore,  the  appellant  could  not  impose  any  terms  of  redemption  but  such 
as  were  reasonable.  That  the  terms  which  the  Court  had  decreed  were  reasonaUe ; 
because  it  was  impossible  to  account  for  the  profits  from  the  date  of  the  mortgage ; 
and  so  the  appelant  insisted  by  his  answer.  As  to  the  circumstance  of  there  being 
no  profits  for  many  years  after  the  rebellion,  it  had  been  the  constant  rule  of 
Courts  of  Equity  in  Ireland,  that  where,  by  a  general  and  national  cfUiamity,  nothing 
was  made  out  of  lands,  which  were  a  fund  for  the  payment  of  interest,  no  interest 
ought  to  run  during  the  continuance  of  such  public  calamity.  That  the  estate  in 
mortgage  contained  12,000  acres,  had  been  let  ever  since  the  restoration  for  £300 
per  ann.  and  that  [605]  there  was  wood  upon  it  to  the  value  of  £8000.  But 
if  the  appellant  should  prevail  in  getting  an  account  of  the  rents  and  profits  directed 
from  1637,  it  would  be  impossible  ever  to  get  through  such  account,  and  by  conse- 
quence he  would  keep  this  estate  for  £2000. 

After  hearing  counsel  on  this  appeal,  it  was  ordbrbd  and  adjudqibd,  that  so 
much  of  the  decree  complained  of  as  decreed  a  redemption  of  the  mortgaged  pre- 
mises should  be  affirmed :  and  it  was  further  ordbbbd  and  adjitdgbd,  that  the  residue 
of  the  said  decree  should  be  so  far  varied,  as  that  an  account  should  be  taken,  to 
see  what  was  due  to  the  appellant  for  principal  and  interest,  from  the  time  of 
making  the  mortgage ;  in  which  account,  such  abatements  or  allowances  were  to  be 
made  of  and  for  interest,  as  were  usually  done  in  Ireland,  on  account  of  rebellions, 
or  other  public  calamities  happening  to  estates  in  mortgage ;  and  likewise,  that  the 
appellant  shoidd  account  for  the  profits  of  the  said  premises  received  by  him,  or 
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any  under  whom  he  claimed,  or  whidi  might  have  been  received  without  hie  or  their 
wilful  default;  and,  in  taking  which  account  all  just  allowances  were  to  be  made: 
and  further,  that  the  consideration  of  the  costs  of  tiie  suit  in  the  Court  of  Exchequer 
should  be  reseryed  till  the  said  account  was  taken ;  and  then  to  be  given  bj  the  said 
Court  according  to  the  event  of  that  account.     (Jour.  vol.  20.  p.  88.) 


Casb  3. — John  Bradshaw  and  others, — Appellants;  Sir  John  Astley  and 
others, — RespondeiUs  [2d  April  l7l7]. 

[Where  a  debt  is  liquidated  bj  a  report,  the  whole  carriea  interest  from  the 
time  of  confirming  such  report;  and  so  totieg  quoUes  as  any  new  report  is 
made.] 

**  Decbkb  of  Lord  Keeper  Hareourt  confirmed. 

The  present  Editor  cannot  discover  the  point  of  this  case,  as  stated  by 
Mr.  Brown.  It  seems  to  have  turned  on  the  complicated  account  of  a  trust- 
estate  ;  and  to  be  like  too  many  inserted  in  the  work,  of  too  private  a  nature 
to  require  notice. 

See  ante  case  1,  and  the  notes  there. 

The  following  seems  the  true  point  of  this  case : 

Account  is  to  be  taken  witii  an  annual  rest,  each  year's  account  to  carry 
interest,  in  cases  where  trustee  has  paid  oflE  incumbrances  with  his  own 
money.  Likewise  in  cases  of  arrears  of  annuities  and  old  mortgages,  Mst. 
table  to  the  most  remarkable  points  in  cases  upon  appeals  to  tlie  House  of 
Lords;  from  1701  to  about  1728 ;  sa/id  to  he  Ld.  Harcourt's  penes  Ed.  This 
is  the  Mss.  table  so  frequently  cited  in  Viner's  Abridgment.** 

Walter  Breesey  being  seised  in  fee  of  the  manor  of  Odston,  and  certain  lands 
thereunto  belonging,  in  the  county  of  Leicester;  by  deed  dated  the  12th  of  April 
1661,  in  oonsideration  of  £1000  paid  to  him  by  one  John  Gisbume,  charged  par^ 
of  [606]  this  estate  with  a  yearly  rent  of  £100  payable  to  Gisburne  for  a  term  of 
twenty  years  and  an  half,  and  then  to  determine. 

In  1663,  Walter  died  without  issue  and  intestate;  whereupon  his  estate, 
subject  to  Gisbume's  rentK^arge  and  ol^er  debts,  descended  to  Thomas  Bressey, 
his  brother  and  heir;  who,  by  indentures  of  lease  and  release,  dated  the  Ist  and 
2d  of  May  1665,  conveyed  the  premises  to  Sir  Richard  Astley,  (the  respondent 
Sir  John's  father,)  John  Needham,  and  Mary  Bressey,  (the  now  respondent  Brad- 
shaw,) to  the  use  of  himself  for  life,  and  then  to  the  trustees  and  their  heirs,  upon 
tarurt,  that  out  of  the  rents  and  profits,  or  by  mortgage,  sale,  or  otherwise,  as  they 
should  think  fit,  th^  should  raise  money  for  the  payment  of  his  debts,  with 
damages  for  forbearance;  and  after  his  debts  paid,  then  to  raise  £40  for  the 
trustees  Astley  and  Needham,  and  to  pay  the  .residue  as  follows;  viz.  one  moiety 
thereof  to  his  sister  the  said  Mary  Bressey,  and  the  other  moiety  betwieen  his 
sister  Katherine  and  the  children  of  Dorothy  the  wife  of  Edward  Dorcas.  And  on 
the  3d  of  the  same  month  he  also  made  his  will ;  whereby,  after  confirming  the 
above  settlement,  he  declared  that  his  said  sister  Katherine  and  the  children  of 
Dorcas  should  accept  of  the  trustees'  account  of  the  surplus,  without  any  trouble 
or  suit  in  law,  he  having  an  assured  confidence  in  their  integrity;  and  he  gave  the 
residue  of  his  personal  estate  to  his  said  sister  Mary  Bressey,  and  appointed  his 
three  trustees  executors  of  his  will. 

On  the  7th  of  June  following  the  testator  died;  when  Needham  and  Bressey 
declining  the  trusts.  Sir  Richard  the  other  trustee  entered  on  the  estate,  and  took 
upon  himself  the  sole  management  of  the  testator's  affairs. 

The  estate  being  greatly  incumbered,  and  not  yidding  one  year  with  another, 
while  Gisbume's  rent-charge  subsisted,  above  £30  per  ann.  clear;  Sir  Richard 
Astley  paid  all  the  debts  aAd  incumbrances  out  of  his  own  money. 

It  is  supposed,  that  Sir  Richard  in  his  lifetime  got  some  absolute  conveyance 
of  this  estate  from  the  parties  entitled  thereto ;  for  after  his  death  a  deed  was  found 
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amongst  his  writings,  dated  the  14th  of  November  1668,  enrolled  in  Chancery, 
and  made  between  one  Henry  Frith  of  the  one  part,  and  Sir  Richard  Astley  of 
the  other  partj  whereby  FritJi,  in  performance  of  a  trust  reposed  in  him  hy  Sir 
Richard,  conveyed  Uie  premises  to  him  in  fee;  and  in  this  deed  notice  was  taken 
that  the  premises  had  thentofore,  by  good  and  sufficient  conveyances  and  assuranoes 
in  the  law,  and  by  Sir  Richard's  direction,  been  conveyed  to  tiie  said  Frith,  and 
one  Gough  who  was  then  dead,  and  their  heirs,  in  trust  for  Sir  Richard  and  his  heirs: 
but  such  former  conveyance  could  never  be  found. 

In  1687,  Sir  Richard  Astley  died,  leaving  the  respondent  his  only  son,  an  infant 
of  about  a  month  old ;  but  by  his  will  he  devised  the  premises  in  question,  among 
other  estatae,  to  the  respondent,  whose  guardians  entered  thereon  and  received  the 
rents  and  profits  thereof  during  his  minority. 

[607]  The  appellants  claiming  title  to  the  surplus  of  this  estate,  after  ihe  incum- 
brances were  satisfied,  in  Hilary  Term  1706,  exhibited  their  bill  in  the  Court  of 
Chancery  against  the  respondents',  praying  a  discovery  of  the  several  incumbrances 
upon  the  premises  at  the  time  of  Thomas  BresBe3r's  death,  which  had  been  paid  off 
by  Sir  Richard  Astley ;  and  to  be  let  into  possession  of  the  premises,  and  have  an 
account  of  the  rents  and  profits  thereof. 

To  this  bill  the  defendant  Sir  John  Astley  put  in  an  answer;  saying,  that  he 
believed  his  father  became  a  purchaser,  and  paid  the  full  value  of  tiie  premises; 
but  not  apprehending  he  should  ever  be  questioned  for  the  estate,  he  was  not  so 
careful  in  preserving  the  vouchers  for  his  payments,  as  otherwise  he  might  have 
been,  in  case  he  had  entered  and  acted  only  as  a  trustee,  or  if  an  account  had.  been 
demanded  in  any  reasonable  time;  but,  that  after  this  great  length  of  time, 
added  to  the  death  of  parties  and  the  loss  of  papers,  it  was  impossible  for  the  defendant 
to  make  out  his  father's  payments,  or  the  terms  on  which  he  purchased;  and  there- 
fore he  insisted  on  his  father's  will,  and  the  deeds  set  forth  in  his  answer,  and  on 
forty-four  years  quiet  poBseesion,  in  bar  to  any  account  of  rents  and  profits,  or  to 
draw  into  question  his  or  his  father's  title  to  the  estate. 

On  the  9th  of  February  1710,  this  cause  was  heard  before  the  Lord  Keeper  Har- 
court;  who  decreed,  that  it  should  be  referred  to  a  Master  to  take  an  account  of 
Thomas  Bressey's  personal  estate,  and  of  the  debts  which  he  owed ;  also  an  account 
of  the  profits  of  the  trust-estate,  from  the  deatli  of  the  said  Thomas  Bressey,  whidi 
were  received  by  the  raid  Sir  Richard  Astley  or  the  defendant  Sir  John,  and  an 
account  of  what  incumbrances  were  upon  the  estate  at  his  aeath ;  and  if  it  appeared 
that  Sir  Richard,  out  of  his  own  estate,  did  discharge  such  iuoumbrances  more 
than  the  rents  and  profits  of  the  trust-estate  then  in  his  hands,  he  as  to  stand  in 
the  place  of  such  incumbrances  for  so  much  as  he  so  paid  witn  his  owu  money, 
with  interest,  until  he  was  reimbursed  what  he  so  paid,  with  suph  interest ;  he  was 
also  to  be  allowed  fur  lasting  improvements,  and  have  all  other  just  allowances: 
and,  in  taking  this  account,  the  Master  was  to  make  an  annual  rest,  and  where  the 
balance  should  be  found  on  Sir  Richard  Astley's  side,  the  Master  was  to  carry  od 
interest  for  the  same ;  and  if  upon  the  account  to  be  taken  as  aforesaid,  it  should 
appear  that  the  said  Sir  Richard  and  the  defendant  Sir  John,  had  disbursed  and 
laid  out  more  than  they  had  received  out  of  the  personal  estate  and  profits  of  the 
real ;  then  Uas  plaintiffs  were  to  pay  what  should  be  reported  due,  and  were  to  have 
a  conveyance  of  the  trust-estate  according  to  their  several  proportions  in  the  decree 
mentioned;  but  the  costs  were  reserved  until  after  the  report. 

In  pursuance  of  this  decree,  the  several  accounts  thereby  directed,  were  taken 
before  the  Master;  who,  by  his  report  of  the  24th  of  April  1714,  certified,  that  he 
did  not  find  that  tlie  said  Thomas  Bressey  had  left  any  personal  estate;  but  that  the 
yearly  rents  of  the  real  estate,  when  Sir  Richard  Astley  entered  in  1665,  amounted 
to  .£137  128.  and  so  continued  for  the  first  five  [508]  years ;  out  of  which  there  iras 
issuing  an  annuity  of  j£100  to  Gisburne,  which  had  then  seventeen  years  and  aa 
half  to  run ;  which,  with  another  annuity  of  £5  per  ann.  for  ever,  being  a  charity 
charged  on  the  said  estate ;  the  yearly  sum  of  £4  allowed  to  Sir  Richard  for  looking 
after  the  estate;  and  some  other  small  deductions,  reduced  the  clear  yearly  rent 
to  £24  15b.  8d. — That  the  next  sevoa  years  the  clear  rents  of  the  estate  were  sunk 
to  £21  8s.  8d. ;  the  next  two  years  tiiey  were  improved  to  £35  8s.  8d.  and  the 
next  three  years  to  £37  8s.  8d. — That  Gisburne's  annuity  determining  in  1681,  the 
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cli^r  rents  were  thereby  raised  to  £140  Is.  8d.  and  soon  afterwards  improved  to 
i:i45  3s.  8d.  at  which  they  had  continued  down  to  the  time  of  the  report.  The 
Master  also  certified,  that  Sir  Richard  Astley,  the  first  year  he  entered,  paid  off 
several  incumbrances  to  the  value  of  £1035  lis.  which  with  £80  lOs.  lid.  arrears 
of  rentKshargee  then  due,  some  small  debts  amounting  to  £28  lis.  for  funeral 
eipenoes,  and  £56  lOs.  allowed  Sir  Richard  for  repairs  done  in  that  year,  made 
the  whole  money  advanced  by  him  in  that  year  amount  to  £1211  lis.  lid.;  and 
in  the  next  year  Sir  Richard  paid  £180  more,  being  a  judgment  debt,  making 
together  £139  lis.  lid.  in  the  whole  advanced  by  him;  after  which  it  did  not 
sppetu-  that  he  advanced  any  more  monies  until  the  year  1686,  when  he  new- 
cased  the  mansion-house  with  brick,  for  which  he  was  allowed  £132  Ss.  lOd.  And 
the  Master  having  made  rests,  and  computed  interest  according  to  tlie  decree, 
found,  that  on  the  Ist  of  May  next  ensuing  the  date  of  his  report,  there  would 
be  due  to  the  defendant  Sir  John  Astley  £6837  lOs. ;  which,  with  £20  given  to  Sir 
Bichard  as  a  trustee,  l^e  Master  appointed  the  plaintiffs  to  pay  the  said  defendant 
Sir  John,  and  thereupon  he  was  to  convey  the  estate  to  them. 

To  this  report  the  plaintiffs  took  several  exceptions ;  the  first  and  most  material 
of  which  was,  that  the  Master  had  annually  carried  on  interest,  not  only  for  the 
principal  sums  advanced  by  Sir  Richard  Astley  for  payment  of  incumbrances ;  but 
also  for  such  part  of  t^e  yearly  interest  thereof  as  the  yearly  profits  fell  shorti 
to  satisfy ;  and  that  by  this  method  of  accounting  the  plaintiffs  were  charged  with 
interest  upon  interest,  contrary  to  the  intent  and  meaning  of  the  decree. 

The  defendant  Sir  John  Astley  also  took  exceptions  to  the  report;  and  both  sets 
of  exceptions  being  set  down,  came  on  to  be  heard  before  the  Lord  Chaivcdlor 
Cowper  on  the  12th  of  July  1714;  when  tiie  first  exception  taken  by  the  plaintiffs 
being  over-ruled,  the  rest  were  waived ;  and  the  defendant  Sir  J(^n  having  there- 
upon waived  all  his  exceptions,  his  Lordship  ordered  the  Master's  report  to  stand 
confirmed. 

On  the  IQtii.  of  December  following,  the  cause  came  on  to  be  heard  for  further 
directions;  when  t/ie  plaintifs  making  default,  his  Lordship  ordered  that  they 
should  pay  the  principal  sum  of  £6837  lOs.  reported  due  to  the  defendant  Sir  John 
Astley,  wiUi  subsequent  interest  and  costs,  on  the  15th  of  March  then  next  [609] 
following;  or  otherwise,  that  their  biU  should  be  dismissed  with  costs. — The  costs 
were  afterwards  taxed  at  £275  178.  and  the  defendant  Sir  John  forebore  prose- 
cuting the  plaintiffs  for  the  same,  upon  a  promise  from  tlie  plaintiff  Roe,  that 
some  conveyance  or  release  of  the  premises  should  be  executed  to  the  defendant 
without  further  trouble. 

But  instead  of  that,  the  plaintiffs  thought  proper  to  appeal  (T.  Reeve)  from 
Lord  Harcourt's  decree,  and  all  the  subsequent  proceedings ;  because  the  decree,  as 
drawn  up,  said  in  the  first  of  it  that  if  Sir  Richard  Astley  had  paid  off  any  incum- 
brances with  his  own  money,  he  was  to  stand  in  the  place  of  such  incumbrancer, 
till  he  should  be  re-injbursed  what  he  so  paid,  with  interest  for  the  same ;  and  the 
decree  afterwards  directing  an  annual  rest  to  be  made,  and  when  the  balance  fell 
on  Sir  Richard  Astlev's  side  it  was  to  carry  interest,  if  that  balance  happened  at 
any  time  to  be  made  up  of  principal  money  and  arrears  of  interest  not  before 
cleared,  as  in  effect  it  did  at  first  when  the  rents  of  the  estate  were  low ;  then  by 
this  last  direction,  interest  would  be  computed  as  well  for  the  interest  in  arrear 
as  for  the  principal  of  which  that  balance  was  composed  ;  by  which  means  Sir 
Richard  would  be  in  a  much  better  case  than  the  incumbrancer,  in  whose  place  he 
was  to  stand ;  who,  if  he  had  been  paid  off,  would  have  had  no  more  thao  simple 
interest  for  his  debt,  until  the  same  was  discharged :  whereas,  in  the  method  of 
accounting  taken  by  the  Master,  the  balance  for  the  second  year  after  Sir  Richard 
entered,  was  increased  to  £1483  lOs.  6d.  by  the  addition  of  tlie  preceding  year's 
interest,,  which  remained  unpaid ;  which  balance  was  to  carry  interest  at  t£e  same 
rate,  for  the  nest  succeeding  year ;  and  so  much  of  the  interest  of  that  balance  as 
was  not  then  cleared  by  tlie  rents,  being  added  to  the  preceding  year's  balance, 
made  the  new  balance  for  the  next  year ;  and,  in  this  manner,  interest  being  com- 
puted to  the  end  of  the  account,  the  original  sum  of  £1391  lis.  lid.  was  so 
increased  by  such  yearly  turning  interest  into  principal,  that  when  the  £100 
annuity  fell  in,  the  whole  profits  of  the  estate  would  not  answer  the  growing 
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interest  of  the  balance,  so  made  to  be  due  at  that  time;  and,  although  the  rents 
of  this  estate  were  afterwards  improved  in  the  manner  before  stated,  yet  the 
interest,  by  this  method  of  accounting,  was  still  got  so  high,  that  it  exceeded  the 
rente :  and  thus,  notwithstending  Sir  Richard's  being  all  along  in  possession  of  the 
estate,  he  had  above  four  times  more  money  reported  due  to  him  than  what  he  had 
ever  paid  or  laid  out,  though  the  greatest  part  of  the  repairs  were  allowed  to  him 
for  above  twenty  years  after  he  entered,  whereas,  if  the  account  had  been  taken 
in  the  usual  method,  by  carrying  on  interest  every  year  for  the  principal  sums 
advanced,  and  applying  the  yearly  rents  towards  sinking  such  interest  till  it  should 
be  cleared  off,  and  afterwards  towards  sinking  the  principal ;  it  would  appear,  that  at 
the  time  of  the  Master's  report,  admitting  all  the  allowances  to  Sir  Richard  thra^in 
made,  there  would  have  been  no  more  than  about  £425  resting  due  to  him,  instead 
of  the  [510]  £6837  10s.  reported. — That  there  was  the  less  reason  in  this  case  to 
indulge  the  respondent  with  a  mode  of  accounting  so  beneficial  to  himself  and  so 
disadvantageous  to  the  appellants,  because  it  did  not  appear  in  the  cause  that  aiLj 
of  the  incumbrances  on  the  estete  ever  pressed  Sir  Richard  Astlery  the  trustee  to 
pay  them  off,  but  it  seemed  rather  to  have  been  a  voluntary  act  of  his  own  in 
paying  the  same  off  as  fast  as  he  could  out  of  his  own  monies,  and  teking  aesigfn- 
ments  in  his  own  name,-  thereby  to  secure  the  estate  to  himself,  which  he  senned 
to  be  satisfied  he  had  sufficiently  done,  considering  the  then  apparent  low  value  of 
the  estete;  and  therefore  rested  upon  that  without  ever  teking  any  conveyance 
from  the  parties  entitled  to  the  reversion,  or  giving  them  any  consideration 
for  their  interest  therein ;  whereas,  if  he  had  acted  for  the  benefit  of  the 
estate,  according  to  his  trust,  and  had  let  the  incumbrancers  rest  in  the  condition 
he  found  them,  for  some  time,  and  applied  the  rents  towards  their  discharge, 
they  would  have  been  much  easier  paid  off  as  the  rents  imprpved,  would  have  had 
no  more  than  simple  interest  for  the  principal  sums  due,  and  then  the  appellants 
would  not  have  been  charged  with  interest  upon  interest  as  they  now  were. — A.6  to 
the  length  of  time  before  the  appellants  made  their  claim,  his  Lordship  on  the 
hearing  was  well  satisfied  that  there  had  been  no  latches  on  their  part,  by  reason 
of  infancy  on  both  sides :  for  it  appeared  in  the  cause  that  the  app^ante,  the 
children  of  Dorcas,  were  most,  if  not  all,  born  after  Bressey's  death,  and  that  none 
of  them  were  of  age  till  Sir  Richard  died ;  that  Mary  Bressey,  the  now  respondent 
Bradshaw,  was  under  coverture  till  the  jrear  1686,  at  which  time  her  husband  died. 
and  then  she  made  a  demand  upon  Sir  Richard  in  his  life-time,  but  with  no  effect : 
and  as  to  Katherine,  under  whom  the  appellant  Roe  claimed,  she  died  in  1680, 
when  he  was  about  three  years  old :  and  when  Sir  Richard  died,  the  respondent 
Sir  John  was  but  a  month  old;  and  the  app^lante  brought  their  bill  before  he  was 
of  age.  Besides,  the  more  to  hinder  any  claims  from  being  made.  Sir  Richard  all 
along  concealed  the  deed  of  trust;  and  his  will  had  never  yet  been  proved. — That 
Sir  Richard  having  token  possession  as  a  trustee,  and  it  not  any  way  appearing 
that  he  ever  altered  the  nature  of  his  title,  or  became  a  purchaser  of  the  estate, 
or  had  any  conveyance  made  to  him,  it  would  have  been  very  hard  for  a  Court  of 
Equity  to  have  given  him  an  absolute  estete,  when  he  had  none  in  law;  and  there- 
fore it  could  not  otherwise  be,  but  that  a  redemption  must  have  been  decreed  :  and 
if  the  appellants  were  really  entitled  to  a  redemption,  it  wipuld  be  very  hard  to 
put  it  upon  such  terms  as  must  infallibly  render  it  of  no  effect,  and  swallow  up  the 
whole  estete,  viz.  by  allowing  the  trustee  interest  upon  interest  for  all  the  money 
by  him  advanced  annually  to  the  end  of  the  account,  as  in  effect  it  now  happened, 
if  this  method  of  accounting  should  be  affirmed. — And  it  might  be  considered, 
that  although  the  yearly  rents  of  the  estete  at  t^e  time  of  Sir  Richard's  entry 
were  so  small,  as  [611]  by  tiie  Master's  report  was  steted,  yet,  it  was  a  very  improve- 
able  estete,  and  appeareid  to  have  been  soon  raised  very  considerably ;  tiie  lowness 
of  the  rents  at  that  time  being  occasioned  by  the  ill  management  of  Bressey.  while 
he  was  in  possession ;  but  when  it  came  to  be  brought  into  bettor  order,  the  rents 
increased  almost  every  year ;  besides,  it  was  a  manor,  and  had  a  very  good  manor- 
house  upon  it,  and  so  was  really  worth  much  more  than  would  appear  according 
to  the  then  low  rental. — It  was  therefore  hoped,  that  so  much  of  the  said  decree 
and  report,  and  the  order  confirming  the  same,  as  compelled  the  appellants  to  aUow 
or  pay  interest  upon  interest,  would  be  reversed  or  rectified. 

On  the  other  side  it  was  insisted  (R.  Raymond,  S.  Mead),  that  so  stale  a  demand  * 
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as  the  present  ought  not  to  be  favoured  in  a  Court  of  Equity,  after  above  forty 
years'  acquiescence  and  quiet  enjoyment,  without  the  least  pretence  of  title  set  up 
by  the  appellants  during  all  that  time;  and  especially  when  there  was  ao  much 
reason  to  presume,  from  the  circumstances  above  mentioned,  as  well  as  from  the 
proofs  in  the  cause,  that  the  respondent's  father  was  an  absolute  purchaser  of  the 
premises :  and  there  was  the  greater  ground  for  such  presumption,  since  it  was 
hardly  to  be  imagined  that  Mary  Bressey,  who  was  stiU  living,  (the  respondent 
Braddiaw,)  and  was  a  joint  trustee  and  executor  with  the  respondent's  father,  and 
entitled  to  a  moiety  of  the  surplus  money,  would  otherwise  have  n^lected  acting 
in  the  trust,  or  have  delayed  demanding  an  accooint  for  above  forty  years  together. 
But  there  was  yet  farther  evidence  remaining  that  Sir  Richard  had  an  absolute 
conveyance  of  the  premises;  for  amoogst  his  papers  there  was  found  a  receipt 
dated  ihe  18th  of  January  1665,  signed  by  Eatherine  Bressey,  under  whom  the 
airppeQant  Roe  claimcii,  and  who  was  entitled  to  a  fourth  part  of  the  surplus,  which 
takes  notice  that  .£10  was  paid  her  in  consideration  that  she  would  join  in  the  sale 
of  Odston ;  and  there  was  also  an  entry  made  in  Sir  Richard's  book  in  June  1665, 
of  the  like  sum  of  £10  paid  to  Dorcas,  whose  children  were  entitled  to  the  other 
fourth  part  of  the  surplus ;  so  that,  although  no  conveyance  was  now  found,  yet  it 
was  highly  probable  there  was  such  a  deed,  and  that  the  trust  was  either  released, 
or  that  the  surplus  was  at  that  time  looked  upon  to  be  worth  very  little,  if  any  thing, 
when  they  accepted  cf  £10  a  piece  to  release  the  same. — That  it  would  have  been 
extremely  hard  to  have  decreed  the  respondent  to  account  in  this  case,  if  the  Court 
had  not  made  some  provision  that  if  the  respondent's  father  had  disbursed  more 
than  he  had  received,  he  should  have  interest  allowed  for  such  disbursements ;  and 
this  was  most  properly  to  be  done  by  an  annual  rest,  because  the  respondent  and 
his  father  looking  upon  themselves  to  be  real  purchasers  of  the  premiseis,  kept  no 
account  of  the  profits;  and  therefore  tiie  respondent  was  forced  to  submit  to  the 
h^ardship  of  being  cl^arged  by  an  estimate  of  the  annual  value  of  the  premises  for 
near  fifty  years  past;  when,  during  so  long  a  tract  of  [612]  time,  it  must  inevitably 
fan  out  that  many  of  the  vouchers  relating  to  the  account  must  have  been  lost: 
and  when  it  could  not  be  pretended  but  that  there  must  have  been  a  great  loss  by 
tlie  insolvency  of  tenants  and  other  accidents,  which  could  not  now  be  taken  into 
the  case.  That  if  any  of  the  mortgagees  or  other  creditors  had  brought  a  bill  in 
equity  against  the  trustees,  either  to  have  foreclosed  them  or  to  have  had  a  satis- 
fikction  of  their  debt^.  such  debts  would  have  been  made  a  liquidated  sum  so  soon 
as  it  should  have  been  reported  what  wab  due,  which  from  that  time  would  have 
carried  interest,  and  so  toties  quoUct  as  any  new  report  should  have  been  made, 
tin  the  debts  were  fully  satisfied ;  and  it  was  no  new  tiling  in  a  Court  of  Equity 
to  direct  an  account  to  be  taken  by  an  annual  rest,  to  the  intent  that  some  compen- 
sation might  be  made  to  a  person  who  had  been  long  kept  out  of  his  money ;  as  in 
cases  of  arrears  of  annuities,  or  of  mortgagees  after  a  very  long  possession.  And 
therefore  it  was  hoped  that  the  decree,  report,  and  order  for  confirming  the  same, 
and  all  the  subsequent  proceedings,  would  be  affirmed ;  and  that  the  appeal  woiUd 
be  dismissed  with  costs. 

AccoRoiNOLT,  after  hearing  counsel  on  this  appeal,  it  was  ordbrhd  and  ad- 
jXTDGBD,  that  the  same  should  be  dismissed ;  and  that  the  decree  and  proceedings 
therein  complained  of  should  be  affirmed ;  and  that  the  appellants  should  pay  to 
the  respondents  the  sum  of  £20  for  their  costs  in  respect  of  the  said  appeal.  (Jour. 
vol.  20.  p.  435.) 


Case  4. — John  Elus, — Appellant ;  John  Whinnkby, — Respondent 
[9th  April  1720]. 

TJi.  being  indebted  to  B.  and  C.  executed  to  them  two  several  bonds  in  the 
ptenalty  of  £150  each,  and  soon  afterwards  they  obtained  judgments  on  these 
bonds  for  the  penalties  and  costs.]  **A.  being  engaged  in  the  Irish  rebellion, 
his  estate  became  forfeited ;  and  after  being  granted  to  the  respondent  B.  was 
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resumed;  and  by  a  statute  of  11   and  12  W.  3.  vested  in  trustees  to  be 
sold  for  the  use  of  the  public,  subject  to  debts  and  incumbrances,  to  be 
claimed  before  the  trustees,  whose  judgment  was  to  be  final.     These  trustee* 
settled  the  debts  due  to  B.  and  C.  at  £157  lis.  9d.  each,  being  for  the  principal 
sum  and  costs  of  the  judgment.     An  act  afterwards  passed  for  the  relief  of 
A.'s  heir,  by  which  the  trustees  were  directed  to  convey  tiie  estate  to  him, 
subject  to  the  incumbrances  allowed  by  the  trustees      B.  having  purchased 
C.'s  debt  at  a  very  inferior  price,  claimed  interest  on  these  two  liquidated 
sums  up  to  the  time  of  payment  by  A.'s  heir ;  and  tliis  wasi  allowed  in  the 
Irish  C!ourt  of  Chancery ;  but  the  Dbcrbb  of  that  Court  was  bbvbbskd.** 
William  Ellis,  of  Dublin  Gent  (otherwise  called  Sir  William  -Ellis,)  being  in- 
debted to  the  respondent,  executed  to  him  a  bond,  dated  the  10th  of  February  1685,  in 
the  penal  sum  of  £150 ;  and  in  Easter  Term  1687,  the  respondent  obtained  a  judgment 
in  ike  Court  of  Exchequer  in  Ireland,  against  [613]  the  said  William  Ellis,  for  the  said 
sum  of  £150  with  costs.     The  said  William  Ellis  being  likewise  indebted  to  one 
William  Rothery,  did  on  tlie  same  day  execute  a  bond  to  him  in  the  like  penalty; 
and  in  Easter  Term  1687,  Rothery  obtained  a  judgment  against  him  in  the  Court  of 
Exchequer,  for  the  said  £150  with  costs.     And  tlie  said  William.  Ellis  being  also 
indebted  to  his  brother  the  appellant  in  £1200,  he,  on  the  31st  of  December  1688, 
executed  a  bond  to  him  in  the  penalty  of  £2400  for  securing  the  payment  thereof. 

Ellis  being  engaged  in  the  Irish  rebellion,  his  estate  thereby  became  forfeited; 
whereupon  King  William  III.  by  letters  patent,  granted  the  same  to  the  respondent: 
but  by  an  act  of  parliament  passed  in  the  11th  aiid  12th  years  of  his  reigu,  intitled. 
An  act  for  granting  an  aid  to  his  Majesty,  by  tale  of  the  forfeited  and  other  estates 
and  interests  in  Ireland,  the  said  William  Ellis's  estate  wa«  resumed,  and  vested  in 
trustees,  to  be  sold  for  the  use  of  tlie  public;  but  subject  nevertheless  to  such  debts 
and  incumbrances  as  should  be  claimed  on  or  before  the  10th  day  of  August  1700, 
and  heard  and  determined  before  the  25th  day  of  March  1701,  by  the  said  trustees, 
or  any  seven  or  more  of  them;  and  their  judgment,  determination,  or  decree,  was 
by  the  said  act  declared  to  be  final,  and  to  conclude  and  bind  all  persons  aud 
interests  whatsoever. 

In  pursuance  of  this  act,  the  respondent  claimed  his  debt  before  the  said  trustees; 
and,  on  the  12th  of  November  1700,  that  claim  was  heard,  when  it  was  adjudged, 
determined,  and  decreed,  that  tlie  same  should  be  allowed ;  and  that  the  estate  of  the 
said  William  Ellis,  vested  in  the  said  trustees  by  his  attainder,  should  be  liable  to 
and  stand  chargeable  with  the  payment  of  the  sum  of  £157  lis.  9d.  to  tlie  respon- 
dent, his  executors  and  assigns.  A  like  claim  was  made  by  Mary  Kotihery,  the 
widow  and  administratrix  of  the  said  William  Rotiiery ;  and  on  the  18th  of  the  said 
month  of  November,  she  obtained  from  the  said  trustees  a  similar  decree  for  the 
sum  of  £157  lis.  9d. 

In  the  first  year  of  Queen  Anne,  the  appellant  obtained  au  act  of  parliament 
intitled.  An  a-et  for  the  relief  of  John  Ellis  Esq.  with  relation  to  the  forfeited  estate* 
in  Irdand ;  whereby  it  was  enacted,  that  the  trustees  in  the  said  act  of  reeumptiou 
named  should  convey  unto  the  appellant  and  his  heirs,  to  his  and  their  own  use,  and 
at  his  or  their  own  costs  and  charges,  all  and  singular  the  messuages,  lands,  tene- 
ments, and  liereditaments,  which  were  granted  or  mentioned  to  be  granted  bv  his 
late  Majesty's  letters  patent;  and  all  other  the  estate  of  the  said  William  EUis, 
subject  to  such  incumbrances  only  as  were  allowed  by  the  said  trustees. 

The  trustees  accordingly,  by  indenture  dated  the  7th  of  March  1702,  conveyed 
the  said  estate  to  tlie  appellant,  his  heirs,  executors,  administrators,  and  assigno 
respectively ;  according  to  the  respective  interests  and  estates  which  tlie  said  WiUiaoi 
Ellis  had  therein,  subject  to  such  incumbrances  only  as  were  aJloved  by  the  said 
trustees. 

[614]  Besides  the  debts  allowed  to  be  due  to  tlie  respondent  and  tlie  said  Marv 
Rothery,  there  were  also  claimed  before,  and  allowed  by  tiie  said  truBtees,  several 
other  debts  and  incumbrances,  amounting  in  the  whole  to  £10,670  Is.  ad.  (over  aud 
above  £500  allowed  to  one  Susan  Smith,  for  principal  on  a  mortgage,  with  interest 
and  the  debt  due  to  the  appellant) ;  and  among  Uiese  incumbrances  there  were  several 
bonds  and  judgments,  on  the  allowance  whereof  no  further  interest  was  given  than 
the  penalty.     But  some  of  the  creditors,  to  the  amount  of  £4000  and  upwards, 
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being  mortgagees,  whose  principal  money  and  interest  amounted  to  more  than  tlie 
value  of  the  lands  comprised  in  their  several  securities,  they  were  decreed  by  the 
trustees  to  the  possession  of  the  lands  so  mortgaged. 

The  appellant,  being  in  -possession  of  the  residue  of  the  estate,  under  the  above 
conTeyancB  from  the  trustees,  paid  oS  the  rest  of  the  debts  and  incumbrances 
afiecting  the  same,  and  particidarly  the  debt  allowed  to  the  respondent,  and  the  other 
debt  allowed  to  the  said  Mary  Rothery,  of  which  the  respondent  had  become  tlte 
purchaser  for  a  trifling  consideration. 

But  the  respondent  apprehending  that  he  was  entitled  to  interest  for  the  said 
two  d^ts,  as  allowed  l^  the  trustees,  thought  plroper,  on  the  3d  of  June  1718,  to 
exhibit  his  bill  in  the  €k>urt  of  Chancery  in  Ireland  against  the  appelant;  sug- 
gesting, that  he  had  received  much  more  out  of  the  rents  and  profits  of  tbe  said 
estate  than  was  sufficient  to  discharge  all  the  debts  due  thereon,  with  interest ;  and 
that  he  had  only  paid  the  respondent  several  sums  on  account  of  interest;  and 
therefore  the  bill  prayed,  that  the  appellant  might  set  forth  an  account  of  the  rents 
and  profits  of  the  said  estate,  and  of  the  debts  and  incumbrances  charged  thereon  ; 
and  that  he  mi^t  either  account  with  and  pay  the  respondent  the  money  so  decreed 
by  the  trustees,  with  interest  for  the  same;  or  that  the  respondent  might  be  decreed 
to  the  possession  of  the  said  estate,  until  his  demands  should  be  fully  satisfied. 

The  appelant,  by  his  answer  to  this  bill,  insisted,  that  lie  had  witfi  his  own 
money  paid,  in  discharge  of  those  debts,  £6381  Ss.  7d.  and  had  received  no  part  of 
his  own  debt;  that  the  yearly  value  of  the  estate  was  no  more  than  £312  12b.  8d. 
out  of  which  many  aUowances  were  to  be  made;  that  he  had  not  received  from  tlie 
estate  near  sufficient  to  pay  the  said  debts ;  and  tiiat  he  had  paid  the  respondent  the 
full  of  both  his  said  debts,  and  ought  not  to  be  charged  with*  any  interest,  for  tliat  the 
truBtees  never  intended  to  allow  interest,  nor  had  the  respondent,  till  lately,  ever 
demanded  any. 

On  the  25th  of  November  1719,  this  cause  wias  heard;  when  the  Lord  Chancellor 
of  Ireland  was  pleased  to  decree,  that  it  should  be  referred  to  a  Master  to  take  an 
account  of  the  principal  and  interest  due  from  the  appellant  to  the  respondent, 
upon  the  foot  of  the  trustees'  decree;  such  intwesi  to  be  computed  at  £10  per  cent, 
to  the  time  of  making  the  statute  in  that  kingdom  for  [616]  reducing  interest  to  £H 
per  cent,  and  from  thence  at  £8  per  cent. ;  and  both  parties  were  to  have  all  just 
allowances.  His  Lordship  also  declared,  that  if,  upon  the  return  of  the  r^ort,  it 
should  appear  that  the  respondent  was  not  satisfied  botli  his  principal  and  interest, 
he  should  be  decreed  his  costs ;  but  in  case  it  should  appear  that  the  respondent  was 
satisfied  his  said  principal  and  interest  before  the  filing  of  the  bill,  i£e  app^ant 
should  be  decreed  his  costs.  And  upon  a  re-hearing,  on  tlie  5th  of  December  follow- 
ing, this  decree  was  confirmed. 

The  appellant  therefore  appealed  both  from  the  decree  and  the  order  for  con- 
firming it;  and  on  his  behalf  it  was  argued  (T.  Lutwyche,  R.  Rajrmond),  that  tiie 
Court  of  Cliancery  in  Ireland  ought  not  to  add  to  or  alter  the  decree  pronounced  by 
the  said  trustees,  because  the  act  of  Parliament  gave  no  appeal  from  them  to  thatt 
Court;  on  the  contrary,  it  was  thereby  expressly  declared,  "That  the  judgment, 
determination,  or  decree  of  the  said  trustees  should  be  final,  and  should  conclude  and 
bind  all  and  every  person  and  persons  whatsoever ;  even  infants,  feme<H>verts,  ideots, 
etc.,  and  their  interests,  should  be  bound  and  concluded  by  such  judgment,  determina- 
tion, or  decree;  any  law,  statute,  or  custom,  or  other  matter  or  thing  to  the  contrary 
notwithstanding:  and  that  such  incumbrances,  etc.,  should  never  afterwards  be 
impeached,  avoided,. or  called  in  question,  by  his  Majesty,  or  any  person  whatsoever." 
That  it  manifestly  appeared,  the  trustees  never  intended  to  allow  tlie  respondent 
interest;  for  otherwise  they  would  have  decreed  interest,  as  they  always  did,  with 
particular  directions  as  to  what  rate  of  interest,  for  what  time,  and  for  what  sum 
sudi  interest  should  be  allowed.  That  although  the  respondent  in  his  claim,  and  by 
his  counsel  at  the  hearing  of  it,  insisted  on  principal  and  interest  for  tlie  whole 
sum  of  the  judgment  at  law  and  costs,  yet  the  trustees  in  their  decree  allowed  only 
the  penally  and  costs  of  the  judgment,  and  no  interest ;  which  decree  was  founded 
on  a  report  of  their  Master  of  references,  who  stated  the  account  specially,  and 
declared,  "  That  in  regard  the  sum  really  claimed  and  due  for  principal,  interest, 
and  costs,  exceeded  the  penalty  of  the  bond,  being  in  all  £182;  he  thought  fit  to 
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allow  DO  more  than  what  waa  recovered  upon  1^  judgment,  viz.  tiie  penoitj 
of  the  bond   £150,  and  costs  £7   lis.  9d.,  in  all  £157   lis.   9d."      That  then 
could   be  no  reason   given   why  the  trustees  should  be  supposed  to  intend  an 
allowance  of  interest  for  the  time  then  to  come;  when  they  had  not  only  not 
decreed  it,  but  absolutely  refused  to  allow  it  for  the  time  then  past :  and  if  ihey  did 
not  intend  to  allow  such  interest,  it  was  conceived  l^t  the  Court  of  Chancery  could 
not ;  but  that  the  respondent  was,  and  ought  to  be  bound  and  concluded  by  the 
said  decree  of  the  trustees.     That  the  appellant,  by  his  answer  to  the  respondent's 
bill,  insisted  that  he  had  not  received  near  so  much  out  of  the  profits  of  l^e  estate  as 
he  had  paid ;  which  was,  and  ought  to  be,  the  chief  matter  in  issue.     That  the  respon- 
dent's own  witnesses  had  fuUy  proved  this;  and  that  the  estate  was  [616]  only 
£312  128.  8d.  per  ann.  subject  to  taxes,  outgoings,  deficiencies,  repairs,  etc.  and 
charged  with  above  £7000  the  interest  whereof  amounted  to  above  £700  per  ann.' 
besides  the  appellant's  own  debt  of  £2400 :  so  that  it  was  manifest  the  estate  was  not 
sufScient  to  pay  the  interest  of  half  the  debts  charged  upon  it.     That  if  the  appellant 
had  not  interposed  in  favour  of  such  creditors  as  were  not  in  possession  of  any  part 
of  the  estate,  they  would  have  entirely  lost  all  their  debts,  and  the  whole  estate  vould 
have  been  ruined  and  eat  up  by  a  few  of  the  first  incumbrancers;  the 'decree  there- 
fore ought  not  to  have  charged  the  app^ant  with  the  respondent's  debt  and 
interest,  until  either  by  a  verdict  at  law,  or  an  account  before  a  Master,  it  appeared 
that  he  had  received  out  of  the  estate  sufficient  to  pay,  and  wherewith  he  ought  to 
have  paid   the  respondent's   said   demands.      That  the  decree  and   order  were 
directly  contrary  to  the  words  and  true  intent  of  the  act  of  Parliament  made  for  the 
relief  of  the  appellant,  which  enacted  tihat  the  estate  should  be  conveyed  to  him, 
subject  to  such  incumbrances  only  as  were  aUowed  by  the  said  trustees :  and  if  that 
exposition  of  charging  the  appellant  witJi  interest  of  debts,  where  no  interest  vxp 
allowed  by  the  trustees,  should  take  place,  the  rest  of  the  creditors,  who  had  received 
their  debts  witiiout  insisting  on  any  interest,  might  by  the  same  method  compel  the 
appellant  to  pay  them  full  interest,  which  would  now  amount  to  more  than  the  estate 
ever  was  or  would  be  worth ;  for  the  interest  of  the  said  two  small  sums  of  £157  lis.  9d. 
demanded  by  the  respondent,  already  amounted  to  about  £550,  and  the  interegt 
on  the  rest  of  the  debts  would  amount  to  about  £12,000.     That  though  the  Court  of 
Chancery  in  many  cases  relieves  against  forfeited  penalties,  yet  in  no  case  doee 
it  allow  more  interest  than  the  penalty  expressed  in  the  bond,  recognizance,  or  other 
security,  any  more  than  it  can  compel  a  mortgagor  to  add  more  lands  to  a  scanty 
security ;  it  being  in  such  cases  always  held,  that  the  lender  or  creditor  is  himself  the 
sole  judge  with  what  sort  of  security  he  will  be  content;  and  if  he  accepts  too  scanty 
a  securi^,  or  suffers  t^e  interest  to  exceed  the  value,  the  fault  is  his  only.     But  in  the 
present  case,  the  respondent  had  no  hardship  to  complain  of ;  for  he  had  received  the 
full  penalty  and  costs  on  his  own  bond,  and  the  like  for  Rothery's  debt,  which  it  vas 
in  proof  he  paid  but  £30  for ;  and  neither  of  these  sums  would  ever  have  been  paid 
but   by  the  appellant's  indulgence,  and  (as  was  likewise  in  proof)  were  really  paid 
by  him  out  of  regard  to  the  respondent,  and  to  enable  him  to  carry  on  an  under- 
taking whereby  he  was  a  great  gainer.     That  if  the  respondent  had  taken  out  anj 
execution  at  law,  he  could  have  levied  no  more  than  what  he  had  received,  viz.  the 
bare  penalty  and  costs  on  the  judgment;  and,  in  truth,  neither  the  respondent  or, 
any  other  creditor  (except  the  appellant)  had  any  reason  to  complain,  for  they  had 
all  received  their  debts,  and  the  whole  loss  and  hardship  fell  only  upon  the  appellut, 
and  amounted  to  thrice  the  value  of  the  estate :  and  it  was  therefore  hoped,  ihaX  the 
[517]  decree  and  order  would  be  reversed,  and  the  respondent's  bill  dismissed. 

On  the  other  side,  it  was  said  (C.  Phipps,  S.  Mead),  to  be  agreeaHe  to  the  known 
rules  of  equity,  that  when  any  fixed  and  certain  sum  of  money  is  adjudged  or  decreed 
by  any  Court  of  Law  or  Equity  to  be  due,  the  same  shall  carry  interest  from  the  time 
of  its  being  so  decreed  to  be  due.  That  by  the  decree  of  the  trustees,  the  estate  of 
William  Ellis  stood  charged  with  the  payment  of  the  said  two  several  sums  of 
£157  lis,  9d.  from  the  time  of  pronouncing  the  said  decree ;  and,  from  that  time,  tiie 
samd  was  apprehended  to  be  in  the  nature  o£  a  mortgage  upon  the  lands.  That  the 
appellant  knew  the  whole  of  the  debts  decreed  by  the  said  trustees  to  be  due  at  the 
time  of  his  obtaining  the  said  act  of  Parliament  in  his  favour ;  and  he  accepted 
and  enjoyed  the  estate  under  that  act,  subject  to  make  good  the  said  decides ;  and 
under  the  trustees  conveyance,  subject  to  the  debts  decreed  due  by  them.     That  if  the 
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appellant  had  not  obtained  the  said  act,  the  estate  must  have  been  sold  by  the 
trustees,  and  the  respondent's  demands  would  then  have  been  immediately  paid ;  he 
ought  not,  therefore,  to  be  in  a  worse  condition  by  the  appellant's  taking  the  estate, 
tjian  he  would  otherwise  have  been. 

But,  after  bearing  counsel  on  this  appeal,  it  was  ordkbbd  and  adjddoid,  that  the 
said  decree,  and  the  affirmance  thereof,  should  be  reversed ;  and  that  the  respondent's 
biU  should  stand  absolutely  dismissed ;  and  that  he  should  pay  the  appellant  his 
costs,  to  be  taxed  by  a  Master,  for  and  in  respect  of  the  said  bill  and  all  pro- 
ceedings thereupon  in  the  said  Court  of  Chancery :  and  it  was  further  okdbbbd,  that 
the  said  Court  should,  from  time  to  timei,  make  proper  orders  for  taxing  the  said 
costs,  and  enforcing  the  pa3rment  thereof,  according  to  the  course  of  the  Court  iu 
such  cases.     (Jour.  vol.  21.  p.  300.) 


Case  5. — Lord  Dunsany  and  others, — Appellants;  Cathebine  Plunkett, 
Widow, — Bespondmt  [24th  May  1720]. 

[Where  advantage  is  made  of  money  secured  by  a  statute  staple,  interest  shall 
be  carried  beyond  tiie  penalty.] 

**Obdbbs  of  tiie  /mA  Chancery  apfibmbd. 

See  Treatise  of  Equity,  lib.  6.  o.  1.  sec.  2. — And  note  at  the  end  of  this 
title,**  [p.  390,  infra]. 

Viner,  vol.  14.  p.  460.  E.  ca.  3 ;  2  £q.  Ca.  Ab.  533.  B.  ca.  1. 

On  the  marriage  of  Mary,  the  daughter  of  Edward  Plunkett  Esq.  with  James 
Woolferston  Esq.  tixe  said  Edward  Plunkett  and  Christopher  Plunkett  (afterwards 
Lord  Dunsany)  his  eldest  son  and  heir  apparent,  on  the  26th  of  August  1665,  ac- 
knowledged a  [618]  statute-staple  of  £2000  to  the  said  James  Wodiferston,  for 
securing  the  payment  of  £1000  as  the  marriage  portion  of  the  said  Mary  Plunkett. 

On  the  30th  of  March  1668,  Mr.  Woolferston  made  his  will;  and  thereby  gave 
£920,  the  residue  then  due  of  the  said  portion,  to  his  wife,  to  be  disposed  of  to 
tlie  use  of  his  children ;  and  appointed  her  his  executrix.  The  testator  soon  after- 
wards died,  leaving  issue  George,  who  died  a  minor,  without  issue,  and  the  respon- 
dent Catherine;  whereupon  the  said  Mary  Woolferston,  the  widow,  proved  the  will, 
and  soon  afterwards  married  Sir  Brien  O'Neille  Bart,  father  of  t^e  appellants  Sir 
Henry  O'Neille  and  Eleanor  Evers. 

In  February  1679,  after  the  death  of  Edward  Plunkett,  Sir  Brien  O'Neille  and 
Dame  Mary  his  wife  sued  out  two  extents  upon  this  statute-staple,  one  directed  to 
the  sheriff  of  Cavan,  and  the  other  to  the  sheriff  of  Meath:  and  it  appearing  by 
two  several  inquisitions  taken  upon  these  extents,  that  the  said  Christopher  Lord 
Dunsany  was  seised  in  fee  of  several  lands  in  the  said  counties  of  Cavan  and 
Meath,  possession  of  the  same  was  delivered  to  Sir  Brien  O'Neille  and  Dame  Mary 
his  wife,  by  virtue  of  two  liherateg  sued  out  for  that  purpose. 

James  Plunkett  having  married  the  respondent  Catherine,  he,  in  the  year  1683, 
exhibited  a  bill  in  the  name  of  himself  and  his  said  wife  in  the  Court  of  Chancery 
of  Ireland,  against  Hha  said  Sir  Brien  O'Neille  and  his  wife,  for  an  account  of  the 
money  received  by  theqi  out  of  the  extended  lands ;  to  which  bill  Sir  Brien  O'Neille 
and  his  wife  put  in  their  answers,  and  thereby  submitted  to  account  for  the  profits 
of  the  said  lands;  and  accordingly,  by  a  decree  made  in  that  cause  on  the  5th  of 
February  1684,  it  was  referred  to  three  of  the  Masters  of  the  said  Court,  to  certify 
how  they  found  the  said  account. 

On  the  7th  of  May  1686,  the  Masters  made  their  report,  and  thereby  certified,  that 
Sir  Brien  O'Neille  and  his  wife  had,  in  payment  of  the  debts  and  funeral  charges 
of  the  said  Jamee  Woolferston,  and  in  the  maintemance  of  the  said  George  Wool- 
ferston and  the  respondent  Catherine,  and  in  extending  the  said  lands,  laid  out 
.£543  48. ;  and  that  they  oraveid  interest  for  the  same  from  the  respective  times  of 
payment,  as  also  an  allowance  of  £220  for  the  costs  of  sevemteein  suits  brought 
against  them  as  executors  of  the  said  James  Woolferston. 

On  the  10th  of  June  following,  the  cause  was  heard  upon  this  report;  when  it 
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was  ordered,  that  tlie  Masters  should  examine  when  the  said  sum  of  £543  ia.  and 
the  other  charges  were  laid  out;  and  that  Sir  Brien  O'Neille  and  his  wife  should 
have  interest  allowed  them  from  the  time  of  their  respective  disbursements ;  and 
should  produce  before  the  Masters  the  bills  of  costs  in  the  several  suits  brought 
for  the  said  James  Woolferston's  debts,  thai  the  Masters  might  judge  of  the  expencet 
and  the  necessity  of  those  suits.  But  the  wars  of  Ireland  coming  on  soon  after, 
there  were  no  further  proceedings  in  this  suit. 

[619]  In  1690,  Christopher  Lord  Dunsanj  died  without  issue;  by  whose  dmtli 
ihe  extended  lands  descended  to  the  appellant  Randal  Lord  Dunsany,  his  brother 
and  heir. 

On  tiie  10th  of  October  1691,  Dame  Mary  O'Neille  made  her  will,  and  appointed 
the  appellants  Sir  Henry  O'Neille  and  Eleanor  Evers,  executors  thereof ;  iind  both 
she  and  Sir  Brien  her  husband  died  soon  afterwards. 

The  executors  duly  proved  this  will,  and  also  obtained  letters  of  administration 
of  the  goods  and  chattels  of  James  Woolferston,  unadministered  by  Dame  Marj 
O'Neille  in  her  lifetime. 

Soon  after  the  surrender  of  Limerick,  the  said  James  Plunkett,  the  respondent's 
husband,  went  into  France,  where  he  afterwards  died;  and  on  the  I7th  of  April 
1710,  the  respondent  exhibited  her  bill  in  the  Court  of  Chancery  in  Ireland,  against 
the  appdlants,  for  an  account  and  relief  touching  the  said  statute-staple. 

The  appellants  Sir  Henry  O'Neille,  Edward  Evers,  and  Eleanor  his  wife^  br 
their  answers  to  this  bill  insisted,  that  Sir  Brien  O'Neille  and  Dame  Mary  his  wife 
expended  to  the  value  of  the  £920  given  by  James  Woolferston's  will,  before  the 
lands  were  extended ;  and  that  the  said  Dame  Mary  their  mother  was,  by  the 
custom  of  Ireland,  entitled  to  a  third  part  of  the  said  statute-staple ;  they  also  said, 
that  in  February  1701,  they  came  to  an  account  with  the  appellant  the  Lord 
Dunsany,  touching  the  said  statute-staple;  and  it  being  computed  that  the  sum  of 
£920  was  then  due  thereon,  his  lordship  did  then  pay  and  secure  to  Sir  Henry 
O'Neille  £620,  and  the  remaining  £300  to  Eleanor;  who  thereupon  released  the 
said  statute-staple,  and  acknowledged  satisfaction  thereof  upon  record. 

On  the  23d  of  June  1711,  this  cause  was  heard  before  the  Lord  Chancellor  of 
Ireland ;  when  it  was  referred  to  a  Master  to  state  and  settle  Uie  account  between 
the  respondent  and  the  appellants,  and  to  make  all  just  allowances ;  and  report  any 
matter  he  should  think  fit  specially. 

Accordingly,  on  the  7th  of  February  following,  the  Master  made  a  special 
report;  and  thereby  certified,  that  the  respondent  insisted,  that  the  account  Ediould 
be  stated  from  February  1701,  at  which  time  £920  was  admitted  t»  be  due  on  the 
statute-staple;  but  that  the  appellants  insisted,  that  the  pleadings,  depositions, 
reports,  and  orders,  made  in  iixe  suit  wherein  the  respondent  and  her  husband 
were  plaintiffs,  and  Sir  Brien  O'Neille  and  Dame  Mary  his  wife  were  defendants, 
should  bind  the  respondent ;  and  that  tlie  account  should  be  stated  on  the  foot  of 
those  proceedings. 

The  cause  being  heard  on  the  15th  of  the  same  month  of  February,  upon  this 
report  it  was  ordered,  that  the  £920  which  was  the  balance  stated  in  1701,  should 
stand  as  the  balance  then  due  on  the  statute-staple;  and  that  the  Master  should 
report  how  much  was  paid  or  disbursed  by  Sir  Brien  O'Neille  and  his  wife,  Sir 
Henry  O'Neille,  and  Edward  Evers  or  his  wife,  on  account  of  [520]  the  debts  of  the 
said  James  Woolferston ;  and  how  much  any  of  tliem  had  received  upon  the  statute- 
staple. 

On  the  16th  of  February  1714,  the  cause  was  re-heard  upon  the  respondent's 
petition;  when  it  was  ordered,  that  she  should  be  admitted  to  make  her  charge 
from  the  beginning,  and  that  th.e  appellants  should  be  at  liberty  to  discharge  them- 
selves ;  and  in  stating  the  account,  to  make  use  of  the  proofs,  pleadings,  reports, 
and  orders,  in  the  former  cause,  and  also  in  another  cause  instituted  in  the  Court 
of  Exchequer  in  Ireland,  wherein  the  said  James  Plunkett  and  the  respondent  vere 
plaintiffs,  and  Robert  Woolferston  was  defendant:  and  the  appellants  were  like- 
wise at  liberty  to  make  use  of  the  pleadings  and  proceedings  in  certain  actions 
brought  against  Sir  Brien  and  his  wife  by  the  creditors  of  the  said  James  Woolfers- 
ton, or  prosecuted  by  them  against  the  said  creditors.  And  this  order  was  after- 
wards confirmed,  upon  a  re-hearing  procured  by  the  appdlants. 
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The  Master,  by  bis  report  of  tbe  26th  of  June  1718,  certified  that  the  sereral 
8uma  mentioned  in  the  report  of  the  7th  of  May  1686,  am^ounting  to  £543  48.  and 
tlie  interest  tbereof ,  from  the  sereral  timea  the  same  appeared  to  him  to  have  been 
eqiended,  to  the  let  of  February  1679,  when  the  lands  were  extemded  by  Sir  Brien ; 
together  with  £205  lOs.  4d.  expended  by  him  and  his  wife  in  several  law-suits  on 
account  of  the  said  James  Woolferston's  debts,  amounted  to  £961  5s.  lOd. ;  that 
Sir  Brien  had,  from  the  time  of  suing  out  the  extents,  received  the  interest  of  the 
said  £920  during  his  life,  and  that  the  said  Sir  Henry  O'NeiUe  and  Eleanor  Evers 
received  or  might  have  received  the  interest  thereof  aver  since ;  that  he  had  there- 
fore charged  them  with  interest  for  the  said  £920  from  the  1st  of  February  1679 
to  the  1  at  of  February  1717 ;  and  that  the  Lord  Dunsany  was  indebted  for  the  said 
principal  sum  of  £920  and  the  interest  thereof  from  the  30th  of  March  1668  to 
the  1ft  of  February  1679,  in  £2008  9s.  5d.  and  for  the  interest  thereof  from  the 
Ist  of  February  1679  to  the  Ist  of  February  1717,  in  £3312,  amounting  in  the 
whole  to  £5320  9s.  5d. ;  which  being  added  to  the  sum  of  £82  expended  in  extend* 
ing  the  lands,  made  the  whole  due  on  account  of  the  statute-s4)aple  for  principal, 
interest,  and  costs,  on  the  Ist  of  February  1717,  £5402  9s.  5d.  The  Master 
farther  certified,  that  the  appellant  Lord  Dunsany  had  paid  to  the  other  afSpellants, 
and  those  under  wh(Hn  they  daimed,  before  the  1st  of  February  1679,  £922  Os.  lOd., 
and  since  that  time  £39  5s. ;  and  that  he  had  paid,  or  ought  to  have  paid  them, 
from  the  Ist  of  February  1679,  out  of  the  extended  lands,  £3312  Os.  Id.  amounting 
in  the  whole  to  £4273  58.  lOd. ;  which  being  deducted  from  the  said  sum  of 
£5402  9s.  5d.  there  remained  in  the  hands  of  the  Lord  Dunsany  £1129  38.  7d. 
The  Master  then  reported  specially,  that  the  said  James  Plunkeit,  in  the  year 
1688,  borrowed  £97  of  Sir  Brien  O'Neille;  and  for  securing  the  payment  thereof , 
gave  a  bond  in  the  penalty  of  £194.  And  that  the  Lord  Dunsany  [621]  lent  the 
respondent  £44,  for  which  she  gave  him  her  bond,  both  which  bonds  were  run  out ; 
and  that  Sir  Henry  O'Neille  likewise  lent  the  respondent  £10  in.  1703,  for  which 
the  gave  a  bond  in  the  penalty  of  £20. 

To  this  report  the  appellants  filed  several  exceptions :  Ist,  For  that  the  Master, 
in  computing  interest  for  the  principal  sum  of  £920,  charged  the  Lord  Dunsany 
b^nd  the  penalty  of  the  statute-staple,  contrary  to  the  method  of  calculating 
interest  on  specialities ;  and  did  not,  in  stating  the  account,  make  a  rest  at  the 
times  of  paying  and  expending  the  several  sums  amounting  to  £643  48.,  which  was 
made  a  fixed  or  principal  sum  by  the  report  of  the  7th  of  May  1686.  And  that 
the  Master  ought  to  have  charged  the  Lord  Dunsany  with  interest  only  for  the 
balance  remaining  due  of  the  £920  after  such  payments  and  disbursements.  2d, 
For  that  the  Master  ought  not  to  charge  the  Lord  Dunsany  with  £82  for  the  charges 
of  extending  the  lands,  he  having  no  proof  laid  before  him  to  warrant  sudi  a 
charge  3d,  For  that  the  Master  did  not  certify,  that  in  the  order  of  the  10th  of 
June  1686,  there  was  a  saving  of  such  right  as  Dame  Mary  O'Neille  might  have 
to  a  third  part  of  the  £920  by  the  custom  of  Ireland,  if  any  such  custom  should 
appear  to  have  been  then  in  force.  4th,  For  that  the  Master  made  ihe  Lord  Dunsany 
debtor  to  the  respondent  in  £1129  3s.  7d.  though  she  did  not  entitle  herself  to 
such  demand,  either  as  executrix  or  administratrix  of  her  husband,  or  her  brother 
George  Woolferston.  5th,  For  that  the  Master  did  not  allow  ttie  appellants  Sir 
Henry  O'Neille  and  Eleanor  Evers,  as  executors  of  Dame  Mary,  tiie  costs  of  the 
iormer  cause;  the  respondent  having  commenced  a  new  suit,  instead  of  reviving 
that  former  cause.  And,  6th,  For  that  the  Master  did  not  allow  interest  for  the  sums 
of  £922  and  £39  6s.  in  his  report  mentioned,  from  the  times  of  payment  thereof 
to  the  time  of  closing  the  account. 

On  the  nih  and  18th  of  November  1718,  the  cause  was  heard  on  these  exceptions 
and  the  report;  when  the  exceptions  were  over-ruled,  and  it  was  ordered,  that  the 
appellants  should  be  allowed  the  several  penalties  of  the  bonds. 

The  cause  being  re-heard  on  the  20<h  of  November  1719,  it  was  ordered,  that 
the  appellants  Sir  Henry  O'Neille,  and  Edward  Evers  and  Eleanor  his  wife^ 
should  stand  charged  with  the  sum  of  £3312  Os.  Id.  as  what  was  received,  or 
mig^t  have  been  received  by  Sir  Brien  O'NeiUe  and  his  wife  in  their  lifetime,  and 
Ae  said  appellants  since  their  death,  out  of  the  Lord  Dunsany's  estate ;  and  that 
the  sums  of  £194  and  £20  mentioned  in  the  report,  should  be  allowed  in  the 

356 


Digitized  by 


Google 


IV  BBOWN.  DUNSANY  (lORD)  V.  PLDNKETT  [1720] 

aocount  between  the  respondent  and  i^e  appellants  Sir  Henry  and  Edward  Even, 
and  not  to  the  Lord  Dunsany ;  and  that  the  Master  should  settle  the  account  accord- 
ing to  the  directions  then  given,  and  the  directions  of  the  several  former  orders. 

The  appellants  conceiving  thems^vee  aggrieved  by  these  two  last  orders,  brought 
the  present  appeal ;  and  on  their  behalf  it  [522]  was  insisted  (T.  Lutwycfae,  S. 
Cowper),  that  the  appellant  Lord  Dunsany,  for  a  valuable  consideration,  fairly 
obtained  a  release  of  the  said  statute-staple,  from  the  legal  representatives  of  the 
cognizee,  having  paid  £920  for  the  same;  and  therefore  tiie  Court,  after  such  a 
length  of  time,  ought  not  to  have  decreed  any  account  against  him,  but,  so  far  as 
he  was  concerned,  the  bill  ought  to  have  been  dismissed.  That  the  respondent 
and  her  husband  having  filed  a  former  bill,  and  it  not  being  proved  ih&t  he  wss 
dead,  though  that  fact  was  put  in  issue,  she  ought  not  to  have  had  any  relief  upon 
her  present  bill.  That  if  the  appellant  Lord  Dunsany  had  been  accountable  to 
the  respondent,  yet  she  having  consented  to  take  the  account  from  the  year  1701, 
when  the  £920  was  paid  to  the  proper  administrators,  she  ought  not  to  have  been 
released  from  that  consent,  but  the  account  should  have  been  taken  from  that  time. 
That  the  Master  ought  not  to  have  computed  interest  on  the  principal  sum  of  £920 
beyond  the  penalty  of  the  statute-staple,  and  therefore  the  first  exception  ought  to 
have  been  allowed.  And,  lastly,  that  the  sixth  exception  should  also  have  heea 
allowed,  because  the  Master  had  not  carried  on  interest  upon  the  sums  disbursed 
by  Sir  Brien  O'Neille  down  to  the  time  of  closing  his  report,  as  he  ought  to  have 
done. 

On  the  other  side  it  was  said  (C.  Talbot,  W.  Peere  Williams),  that  the  respon- 
dent was  under  a  necessity  of  proceeding  by  original  bill  in  this  cause,  the  Lord 
Dunsany  being  no  party  to  the  former  suit ;  and  that  when  his  Lordship  obtained 
the  release  of  the  statute-staple,  he  had  f\ill  notice  that  the  respondent  was  entitled 
to  what  was  due  upon  it,  the  benefit  thereof  having  been  given  to  her  and  her  brother, 
by  their  father's  will.     That  it  did  not  appear  by  the  proceedings  in  the  former  cause, 
that  before  any  extent  was  sued  out,  Sir  Brien  O'Neille  and  his  wife  administered 
all  that  was  due  on  the  statute ;  on  the  contrary,  it  appeared  by  the  Master's  report 
in  the  present  cause,  that  there  was  due  upon  the  statute,  on  the  1st  of  Februanr 
1679,  £2008  9s.  5d. ;  and  that  the  whcde  money  expended  by  Sir  Brien  and  his  wife, 
together   with  the   interest  thereof   to   that   time,    amounted   to    no   more   than 
£961  58.  lOd.     That  it  also  appeared  by  the  report,  that  the  Master  had  carried 
on  interest  for  the  several  particular  sums,  which  made  up  the  sum  of  £543  4s. 
from  the  respective  times  they  were  laid  out  to  the  Ist  of  February  1697 ;  and  it 
was  also  plain  that  Sir  Brien,  and  the  appellants  Sir  Henry  and  Eleanor,  con- 
stantly received  the  interest  of  the  £920  out  of  the  extended  lands,  and  that  the 
principal  and  interest  due  at  any  one  time  never  exceeded  the  penalty  of  the 
statute.     As  to  the  allegation,  that  Dame  Mary  was,  by  the  custom  of  Ireland, 
entitled  to  a  third  part  of  the  money  due  on  the  statute^,  the  appellants  counsel 
were  so  sensible  that  there  never  was  any  such  custom,  that  they  waived  this 
matter  upon  arguing  the  exceptions ;  but  if  there  had  been  such  a  custom.  Dame 
Mary  had  no  reason  to  insist  upon  it;  for  Mr.  Woolferston  by  his  will  gave  her 
all  his  personal  estate,  and  £150  per  ann.  for  her  life,  out  of  his  real  eet«te ;  and 
as  to  George  Woolferston's  share  of  the  £920  [523]  it  survived  to  the  respondent 
by  his  death.     That  by  the  report,  the  appellants  Sir  Henry  O'Neille  and  Edward 
Evers,  were  allowed  interest  for  the  several  particular  sums,  making  up  the  £543  4s. 
expended  by  Sir  Brien,  from  the  respective  times  they  were  laid  out,  until  Lord 
Dunsany's  estate  was  extended ;  and  from  the  time  that  Sir  Brien  was  put  into 
possession  thereof,  he  received  thereout  a  great  deal  more  than  the  interest  of  the 
said  £543  48.  and  the  appellants  were  allowed  the  full  penalty  of  the  three  several 
bonds  given  by  the  respondent  and  her  husband  for  the  sums  lent  them :  the  ord«4 
therefore  complained  of  being  so  just,  it  was  hoped  they  would  be  affirmed,  and 
the  appeal  dismissed  with  exemplary  costs. 

Whbn  this  appeal  came  on  to  be  heard,  the  counsel  for  the  appellants,  instead 
of  arguing  in  support  of  it,  acquainted  the  House  that  they  were  willing  the  same 
should  be  dismissed;  and  the  respondent's  counsel  consenting  thereto,  it  was 
ORDERiD  and  ADJT7DQBD,  that  the  said  appeal  should  be  dismissed ;  and  the  orders 
therein  complained  of  affirmed.     (Jour.  vol.  21.  p.  458.) 
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Case  6. — Thb  Town  of  Galway, — Appellants;  Henry  Kussell, — Sespondent 

[1st  May  1721]. 

[A  Court  of  Equity  will  not  carry  Interest  beyond  the  penalty  of  a  bond,  where 
the  demand  is  stale,  and  appears  to  have  been  neglected  for  many  years.] 
**  Obdibs,  Rifobt,  and  Dbcbib  in  the  Court  of  Exchequer  in  Ireland 

BsrSBSBD. 

See  note  at  the  end  of  this  title,**  [p.  390  infra], 
Viner,  vol.  U.  p.  460.  E.  ca.  2 :    2  Eq.  Ca.  Ab.  633.  B.  ca.  2. 

The  C!orporation  of  Galw&y  being  entitled  to  divers  lands,  and  to  several  duties 
and  customs  arising  by  trade;  they,  for  supplying  part  of  the  army  in-  Ireland, 
did,  before  the  year  1641,  mortgage  their  charter,  customs,  and  duties,  for  j£3000 
or  thereabouts,  to  several  persons,  who  afterwards  forfeited  on  account  of  the  rebel- 
lion in  1641.  And  King  Charles  II.  by  letters' patent,  having  granted  those  mort- 
gages to  Elizabeth  Hamilton  widow,  she,  by  an  order  of  the  Court  of  Chancery  in 
Ireland,  obtained  a  sequestration  of  all  the  revenues  of  the  Corporation ;  and  by 
virtue  thereof  received  great  part  of  her  debt. 

About  the  3rear  1672,  Colonel  Theodore  Russell,  the  respondent's  father,  being 
quartered  in  and  Governor  of  the  said  town  of  Galway,  proposed  to  the  Corpora- 
tion, that  if  they  would  elect  him  Mayor,  he  would  treat  with  Mrs.  Hamilton  for 
ber  interest  in  the  said  mortgages;  and  would  procure  for  them  a  new  charter, 
fle  was  accordingly  choeen  Mayor,  and  soon  afterwards  agreed  with  Mrs.  Hamilton 
for  her  interest  in  the  mortgages;  and  likfr{524]-wiae  obtained  from  his  Majesty 
s  new  charter  for  the  Corporation. 

In  this  new  charter,  Colonel  Russell  procured  himself  to  be  named  Mayor,  and 
also  procured  a  clause  to  be  inserted  therein  to  the  effect  following;  viz.  "  That  the 
Corporation  should  not  levy  or  receive  any  of  the  said  duties  and  customs,  nor 
interrupt  the  Colonel  or  his  agents  in  the  receipt  of  them,  until  he,  out  of  the  issues 
and  profits,  shoiild  receive  £2500  by  him  expended  in  purchasing  the  said  charter, 
duties,  and  customs,  and  also  such  other  sums  as  he  should  make  appelEir  to  have 
laid  out  concerning  the  same ;  together  with  £300  for  his  trouble,  over  and  above 
his  disbursements."  And  the  Lord  Lieutenant,  Deputy,  or  Chief  €rOvemor  of  Ire- 
land, and  the  Privy  Council  thereof,  from  time  to  time,  were  required  to  keep 
Colonel  Russell  in  quiet  possession  of  the  said  duties  and  customs;  either  by 
annually  electing  him  Mayor  of  the  said  town,  or  otherwise  as  they  should  judge 
expedient,  until  he  was  paid  as  aforesaid:  under  colour  of  which  dau^  and  by 
his  power  as  Governor,  he  entered  into  the  receipt  of  all  the  revenues  of  the  Cor- 
poration, of  the  yearly  value  of  £700  or  thereabouts,  and  procured  himself  to  be 
continued  Mayor  and  in  the  receipt  of  the  said  revenues,  for  the  space  of  fourteen 
years. 

in  the  year  1684,  the  Corporation  petitioned  the  Government  and  Privy  Council 
of  Ireland,  praying  that  Colonel  Russell  might  account  for  the  said  revenues ;  and 
thereufKm  Sir  John  Topham,  Knight,  one  of  the  Masters  of  the  Court  of  Chancery, 
Richard  Coote  and  John  Coghill  Esqrs.  were,  by  the  Government  and  Council,  ap- 
pointed auditors  of  all  accounts  between  Colonel  Russell  and  the  Corporation ;  and 
they  having  examined  the  same,  did  on  the  23d  of  March  1684,  report,  that  the 
said  accounts  appeared  intricate ;  and  that  fay  means  of  the  multiplicity  of  orders  of 
the  common  council  and  tholsel  of  the  said  town,  many  of  them  being  contradictory 
to  each  other,  and  the  Corporation  being  like  to  suffer  by  the  arrears  of  the  revenue, 
which  Colonel  Russell  alleged  stood  out  uncollected ;  therefore  to  prevent  further 
detriment  to  the  parties,  they,  by  mutual  consent,  had  come  to  the  following  agree- 
ment, viz.  That  the  Corporation  should,  on  the  29th  of  September  then  next  en- 
suing, pay  Colonel  Russell  £700  in  full  of  all  demands  whataoever;  and  to  insure 
the  payment  thereof,  good  and  sufficient  security,  (such  as  the  then  next  Judges  of 
assize  for  Connaught  circuit  should  approve  of,)  should  enter  into  bonds,  with  war- 
rants of  attorney  to  confess  judgment  thereon;  and  that  by  like  security,  £116 
more  was  to  be  secured  to  Colonel  Russell,  payaUe  on  the  29th  of  September  1686, 
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as  a  gratuity,  above  what  was  ig^anted  him  by  charter,  and  other  sums  given  him 
for  his  service ;  in  consideration  whereof.  Colonel  Russell  was  to  quitrclaim  and 
release  the  Corporation  of  all  demands,  and  was  likewise  to  deliver  to  tfaem  a  full 
schedule  and  particular  of  the  arrears  of  rent,  and  charter  duties  and  custonu, 
which,  he  alleged,  amounted  to  £402  5s  4d.,  and  which  one  Dominick  [626]  Bodkin, 
his  agent,  by  a  note  under  his  hand,  bearing  date  the  26th  of  March  1685,  engaged 
to  justify  to  be  due,  or  to  pay  the  same ;  and  the  Colonel  was  also  to  give  up  to  the 
Corporation  the  bonds  and  pledgee  then  in  his  hands  for  £144  more:  and  in  case 
any  part  of  either  of  the  said  sums  had  been  received  by  him,  or  for  his  use,  he 
was  to  discount  them  out  of  the  £700.  And  the  better  to  discharge  tiie  said  £700 
the  Corporation  was  to  have  the  full  benefit  of  the  revenue  from  Michaelmas  1684. 

This  report  and  agreement  were  respectively  signed  by  the  auditors,  and  also 
by  Colond  Russell  and  Richard  Plumer,  agent  for  the  Corporaltion ;  and  the  same 
was  approved  of  by  the  Government  and  Privy  Council,  by  their  order  of  the  27th 
of  March  1685,  and  aU  persons  were  required  to  conform  thereunto.  And  accord- 
ingly, Thomas  Revett,  John  Gerry,  Thomas  Yeaden,  Thomas  Wilson,  William  Hos- 
kins,  Thomas  Simcock,  Thomas  Poole,  and  Richard  Plumer,  (being  responsible  per- 
sons,) by  the  consent  of  Colonel  Russell,  and  with  the  approbation  of  Henry  Hern 
and  William  Worth  Esqrs.  the  then  next  Judges  for  the  Connaught  assizes,  did,  on 
the  16th  of  April  1685,  enter  into  two  several  bonds,  with  warrants  of  attorney,  to 
Colonel  Russell,  for  payment  of  the  said  several  sums  of  £700  and  £115,  as  before 
mentioned.  And  the  Colonel,  on  the  said  16th  of  April  1685,  did  perfect  to  the 
Corporation  a  general  rdease  of  all  debts  and  demands  whatsoever. 

Notwithstanding  Colonel  Russel  had  sufficient  security  for  his  full  demand,  and 
had  absolutely  released  the  Corporation  from  the  same,  yet,  being  Mayor  of  -die 
town,  he  continued  the  said  Dominick  Bodkin  his  agent  in  the  receipt  of  the  said 
revenue;  and  on  the  25th  of  October  1685,  £300  of  the  Corporation  money  was 
actually  placed  in  the  hands  of  Thomas  Revett,  one  of  the  said  bonds-men,  towards 
payment  of  Colonel  Russell.  And  be  being  also  continued  Mayor  of  the  OcMrpora- 
tion  until  Micbadmas  1686,  did,  or  might  have  received  his  said  debt  of  £815  from 
the  said  Revett,  and  out  of  the  said  arrears  and  revenues.  The  revenue  being  then 
of  the  yearly  value  of  £800  or  thereabouts. 

But  Colonel  Russell  having  the  power  of  the  Corporation  in  his  hands,  hy  the 
assistance  of  a  few  of  the  members,  disposed  of  the  said  revenue  as  he  and  tliey 
thought  fit ;  having  suspended  such  as  would  have  opposed  him,  and  granted  leases 
of  the  Corporation  lands  to  others  who  assisted  him ;  and  being  conscious  that  he 
was,  or  might  have  been  fully  paid  the  said  £815,  and  having  an  intent  to  increase 
and  renew  his  demands,  and  keep  the  Corporation  in  his  power,  he  sought  out 
means  to  avoid  the  said  agreement:  and  accordingly,  on  the  14th  of  May,  1686.  he 
and  about  nine  members  more  being  assembled,  entered  an  order  in  the  corpora- 
tion book,  that  the  aforesaid  release,  by  him  duly  perfected,  should  be  cancelled 
and  delivered  up  to  him,  and  he  was  thereupon  to  deliver  up  the  said  bonds ;  which 
was  accordingly  done,  notwithstanding  two  of  the  bonds-men,  who  were  then  sus- 
pended from  being  common  council-men,  were  against  it;  and  the  £300  [626]  in 
the  said  Thomas  ReveKt's  hands,  was  thereby  ordered  forthwith  to  be  paid  to  Colonel 
Russell,  and  the  said  Bodkin  was  also  to  pay  him  all  such  sums,  as  he  had  in  his 
hands,  due  to  the  Corporation ;  and  that  Colonel  Russell  should  be  left  to  account 
with  the  Corporation  from  the  beginning,  for  all  sums  of  money  hy  him  paid  and 
disbursed  for  them ;  allowing  him  a  salary  of  £200  per  ann.  for  the  time  he 
served  as  Mayor:  and  having,  in  like  manner,  obtained  several  other  orders, 
allowing  him  several  great  sums  of  money,  he  on  the  28th  of  June  following,  to 
colour  his  proceedings,  had  another  order  entered,  confirming  all  former  orders 
made  in  his  favour;  and  having  thereby  compassed  his  designs,  he  then  restored 
all  the  suspended  members. 

In  August  following,  the  Corporation  having  elected  another  Mayor,  Colonel 
Russell,  on  the  5th  of  October  1686,  summoned  a  full  assembly,  which  he  attended, 
where  his  proceedings,  and  particularly  those  relating  to  the  cancelling  the  release, 
were  examined;  and  thereupon  the  said  orders  of  the  14th  of  May  and  28tii  of 
June  1686,  and  several  other  orders  were,  nemine  eontradicente,  ordered  to  be,  and 
accordingly  were  vacated,  as  injurious  to  the  Corporation :  and  at  this  assecnfaly 
there  were  forty  members  present,  though  at  the  former  there  were  but  nine. 
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After  the  removal  of  Colond  Rufwell  from  the  mayoralty  in  1686,  he  petitioned 
the  GoTemmwkt  and  Privy  Council;  and  the  Corporation  having  complained  to 
tbem  against  his  proceedings,  they  were  pleased  to  refer  the  examination  thereof 
to  John  Bingham,  Robert  Miller,  Dennis  Daly,  and  Garret  Moore,  Esqrs,  who  fully 
heard  all  parties ;  and  reported,  that  the  arrear  of  the  Corporation  revenues  stand- 
ing out  at  Michaelmas  1684,  the  pledgee  in  Colonel  RusseH's  hands,  and  the  revenue 
of  jibe  Corporation  from  Michaelmas  1684  to  Michaelmas  1686,  exclusive  of  the 
vater  bailiff's  office,  amounted  to  £1439  2s.  5^d.,  and  that  Colonel  Russell  did,  or 
might  have  received  the  said  £815  dear  of  all  charges. 

This  report  having  been  laid  before  the  Government  and  Privy  Council,  Colonel 
Runell  acquiesced  therein  till  the  year  1694 ;  when  he  applied  to  the  Government 
and  Privy  Council,  to  compel  the  Corporation  to  account  wiib.  him  from  the  be- 
ginning, which  was  refused ;  but  by  an  order  dated  the  3d  of  December  1694,  two 
Masters  of  the  Court  of  Chancery  were  appointed  to  state  the  account  on  the  foot 
of  thesaid  agreemcaitin  1684.  But  the  Colonel  knowing  that  several  members  of 
the  Corporation  were  then  living,  who  could  justify  the  report-  made  by  the  auditors 
in  1686,  neglected  to  prosecute  this  order  or  make  any  further  demand  during  the 
remainder  of  his  life;  notwithstanding  he  lived  until  the  month  of  November  1700. 
But  on  the  23d  of  December  1709,  about  nine  years  after  the  Colonel's  death,  the 
respondent,  as  one  of  his  executors,  exhibited  his  bill  in  the  Court  of  Exchequer  in 
Ireland,  against  the  appellants  and  the  Colonel's  other  executor,  not  only  for  ih& 
recovery  of  the  £815  with  interest,  but  also  for  several  other  aumai:  to  which  bill, 
the  appellants  having  pleaded  the  statute  of  limita-[627]-tions,  the  plea  was,  on  the 
21it  of  November  1710,  argued,  and  the  benefit  thereof  reserved  till  the  hearing  of 
the  cause. 

On  the  18th  of  May  1711,  the  appellants  put  in  an  ansiwer  ,to  the  bill,  and 
thereby  (inter  alia)  insisted,  that  Ihey  were  not  liable  to  the  said  debt,  the  same 
and  all  demands  on  the  foot  of  the  mortgage  having  been  released  by  Colonel 
Russell  as  aforesaid,  and  no  corporate  act  done  afterwards  to  set  up  l^e  said  mort- 
gage; and  that  tJie  Colonel,  having  had  sufficient  security  for  his  dooaands,  ought 
not  to  resort  to  the  Corporation.  And  the  cause  being  at  issue,  and  witnesses 
examined,  and  publication  passed,  the  same  was,  on  the  3rd  of  July  1713,  heard 
and  fully  debated,  when  the  respondent's  said  bill  was  dismissed. 

Although  the  respondent  acquiesced  under  this  dismission  till  the  year  1715, 
yet  on  his  petition  for  a  re-hearing,  the  cause  was  on  the  19th  and  20th  of  May  1715, 
re-heard  before  Mr.  Baron  Pocklington  and  Mr.  Baron  St.  Leger,  who  differing  in 
opinion,  a  further  day  was  appointed  for  the  Court  to  give  judgment;  and  on  the 
26th  of  the  same  month,  one  of  the  said  Barons  declaring  he  would  have  the  officer 
to  state  the  account  in  the  cause,  before  he  would  give  his  opinion,  no  decree  was 
pronounced ;  but  an  order  was  made,  that  the  officer  should  state  the  account  on 
the  said  order  of  the  Government  and  Council,  dated  the  3d  of  December  1694. 
And  he  was  required  to  report  that,  or  any  other  matter  which  might  appear  diffi- 
cult to  him,  specially. 

The  appellants  having  petitioned  for  a  re-hearing,  the  cause  was,  on  the  28th 
and  29th  of  January  1719,  re-heard  accordingly;  when  the  Court  was  pleased  to 
affirm  the  former  order  to  account.  But  on  the  1st  of  February  following,  the 
Court  declaring  they  had  reconsidered  the  cause,  did  then  order,  that  the  appel- 
lants should  account  for  the  sum  of  £700  only,  which  appeared  to  be  due  to  Colonel 
Busaell  on  the  account  stated  in  1684,  and  not  for  the  £115  demanded  by  him  as  a 
gratuity. 

The  respondent,  pursuant  to  the  said  order  and  decrees,  on  the  29th  of  February 
1719,  procured  the  officer's  report;  whereby  the  said  officer  took  upon  to  determine, 
dmt  the  said  Dominick  Bodkin  was  agent  or  receiver  for  the  Corporation,  and 
stated  the  account  on  the  returns  made  by  Bodkin  as  such ;  which  was  contrary  to 
the  order  of  the  25th  of  May  1715,  directing  the  account,  wherein  the  said  Bodkin 
was  allowed  to  be  agent  for  Colonel  Russell,  and  to  account  as  such :  and  the  officer 
did  thereby  report,  without  any  proof,  that  Colonel  Russell  delivered  the  Corpora- 
tion a  full  particular  of  the  arrears,  and  also  the  bonds  and  pledges  mentioned  in 
the  agreement  in  1684,  and  refused  to  give  the  appellants  any  allowance  for  the 
said  arrean,  bonds,  and  pledgee ;  or  to  examine  or  report  the  difficulties  the  appd- 
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lants  lal&oured  under,  from  the  time  the  Irii^  papists  had,  before  the  rebellion  in 
1688,  dispossessed  tiie  proteetante  of  the  said  revenues,  until  the  reduction  of  tix 
said  town  and  garrison  of  Galiray  in  1691 ;  but  charged  the  appellants  with  the 
said  £700  and  interetft  at  £10  per  cent,  per  ann.  for  thirty-four  years,  four  montha, 
and  eighteen  [628]  days,  whereby  a  balance  of  £3000  and  upwards  was  reported 
from  tEe  appellants,  which  trebly  exceeded  the  sum  contained  in  the  bond  accepted 
by  Colonel  Russdl  as  a  security  for  the  £700 :  neither  would  the  officer,  in  the  said 
account,  allow  the  appellants  the  sum  of  £300  paid  into  the  hands  of  the  said 
Thomas  Revett  for  Colonel  Russell ;  which,  by  his  own  agreement,  at  the  time  of 
cancelling  the  release,  he  was  forthwith  to  have  received  from  Revett,  and  which  he 
did  or  might  have  received  accordingly :  and  the  officer  also  refused  to  allow  the 
appellants  £37  15s.  5d.  which  appeared  by  Bodkin's  books  of  account,  that  he  did 
or  might  have  received  for  charter  duties.  And  although  it  was  admitted,  that  the 
rents  of  the  Corporation  lands,  from  Michaelmas  1684  to  Michaelmas  1686, 
amounted  to  £114,  and  no  impediment  appeared  to  the  receiving  thereof  by  Colonel 
Russell,  yet  the  officer  would  give  the  appellants  an  allowance  only  of  £15  4s.  6d.  on 
account  of  the  said  rents ;  and  the  said  officer  allowed  Colonel  Russell  and  Bodkin 
several  sums  which  fell  due  before  Michaelmas  1684  to  Michaelmas  1686,  and  whicli 
ought  and  might  have  been  paid  out  of  the  revenue  received  before  Michaelms* 
1684:  he  also  aUowed  them  several  sums  alleged  to  have  been  expended  for  the 
repair  of  the  citadel  and  dwelling  of  Colonel  Russell,  and  several  other  sums  which 
were  no  Corporation  charge;  and  several  sums  were  abated  for  rent,  though  no 
charge  was  allowed  the  appellants  for  the  rents  of  the  lands  so  abated. 

The  appellants  therefore,  on  the  11th  of  May  1720,  took  several  exceptions  to 
this  report;  which  being  heard  on  the  2d  and  2lBt  of  June  1720,  before  Mr.  Baron 
St.  Leger  ;  the  substance  of  the  first  exception  was,  that  by  the  said  order  of  the  25th 
of  May  1715,  and  which  was  confirmed  on  the  Ist  of  February  1719,  it  wbs  de 
dared,  tihat  tJie  said  Dominick  Bodkin  was  agent  to  Colonel  Russell,  and  the  officer 
was  required  to  allow  the  appellants  what  the  Colonel  or  his  agent  did  receive  of 
the  sums  in  the  said  order  mentioned ;  whereas  the  officer  reported  Bodkin  to  be 
receiver  for  the  Corporation  and  the  obligors,  and  reported  facts,  and  stated  the 
account  on  the  returns  made  by  Bodkin,  as  agent  for  the  appdlants,  contrary  to 
the  proofs  in  the  cause :  but  this  exception  was  over-ruled,  notwithstanding  the  said 
former  orders,  and  the  t/Vidence  of  several  witnesses,  who  proved  Bodkin  to  have 
been  agent  for  Colonel  Russell  in  the  years  1684,  1685,  and  1686,  and  the  Court 
refused  to  direct  an  issue  to  try  that  fact,  though  the  appellants  counsel  insisted  on 
the  same,  at  the  peril  of  costs — The  substance  of  the  second  exception  was,  that 
Hie  (^cer  reported,  'that  Colonel  Russell  did  deliver  to  the  Corporation  a  fuU  par- 
ticular of  the  arrears  of  £402  58.  4d.  allowed  due  by  the  agreement  in  1684,  and 
also  the  said  bonds  and  pledges  for  £144,  then  remaining  in  his  hands,  which  were 
then  agreed  to  be  delivered  to  the  Corporation ;  though  it  was  not  so  much  as 
alleged  by  the  respondent  in  his  bill,  or  any  wise  proved  in  the  causes  that  the 
same  were  so  delivered,  but  the  contrary  appeared. — And  the  substance  of  the  eighth 
exception  was,  that  [529]  though  it  appeared  to  the  officer  by  the  proofs  in  the 
cause,  that  Colonel  Russell  and  Bodkin,  as  well  before  as  after  the  perfection  of  the 
said  securities,  continued  in  receipt  of  the  said  revenues,  whereby  the  Corporsticm 
could  not  receive  any  part  of  the  said  arrear  of  £402  6s.  4d.  or  any  of  tiie  said 
securities  for  £144 ;  all  papers  relating  to  accounts  being,  by  the  said  order  for 
cancelling  the  release,  to  be  given  up  to  the  Colonel,  and  tihe  said  Bodkin  being 
thereby  tx>  pa{p  him  all  monies  in  his  hands  due  to  the  Corporation ;  yet  the  officer 
refused  to  allow  the  appellants  the  said  sums,  or  any  of  them :  and  notwithstanding 
the  respondent  did  not  produce  any  proof,  that  the  said  particulars  of  the  arrears, 
and  the  pledges  were  delivered  up  to  the  Corporation,  or  that  the  said  Corporation 
had  received  the  same  ;  but  by  the  proofs  in  the  cause  it  appeared,  that  the  Colonel 
and  Bodkin  were  in  receipt  of  the  said  Corporation  revenues ;  yet,  both  the  said 
exceptions  were  over-ruled. — The  substance  of  the  fourth  exception  was,  that  the 
officer  had  made  no  allowance  for  the  time  the  papists  dispossessed  the  proteetants 
of  the  said  revenue,  or  for  the  time  of  the  rebellion ;  but  had  charged  the  appdlants 
wit^  £10  per  cent,  per  ann.  for  thirty-four  months  and  eighteen  days;  it  was 
therefore  ordered,  that  the  appellants  should  have  an  allowance  of  two  years  in- 
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terest  onlj;  notwithstanding  the  interest  computed,  trebly  exceeded  the  sum  for 
which  the  bond  was  entered  into,  and  that  Colonel  Russell  and  the  reepondenta  did 
not  make  any  demand  of  the  said  debt  for  fifteen  years. — The  substance  of  the  fifth 
exception  was,  that  the  officer  refused  to  allow  the  appellants  the  sum  of  £300,   in 
the  said  Rerett's  hands,  in  trust  for  Colonel  Russell,  which,  by  the  said  order  of 
council  procured  by  him  for  canc^ing  the  said  general  release,  was,  by  his  own 
agreement,  to  be  forthwith  paid  to  him,  and  which  he  did  or  might  have  received, 
eeveral  dealings  having  passed  between  him  and  Revett;  but,  on  the  contrary,  gave 
Bodkin  credit  for  the  same  against  the  appellants,  contrary  to  the  order  of  refer- 
ence; and  notwithstanding  the  app^ants  counsel  offered  to  try  it  at  law,  whether 
Colonel  Russell  did  not  receive  tihe  £300  from  Revett,  by  an  issue  to  be  directed  for 
that  purpose,  and  at  the  peril  of  costs;  jet  the  exception  was  over-ruled. — The 
substance  of  the  seventh  exception  was,  that  though  the  officer  found  ihe  rents  of  the 
Corporation  lands,  from  Michaelmas  1684  to  Michaelmas  1686,  to  amount  to  £114 ; 
jet  he  gave  the  appdllants  an  allowance  only  of  £15  4b.  6d.  for  the  rent  which  ap- 
peared to  be  an  arrear  due  at  Michaelmas  1686,  and  was  recovered  by  Russell  in  his 
own  name  in  March  1687 ;  and  which  was  a  proof  that  he  did,  or  might  have  re- 
ceived all  former  rent  and  arrears ;  yet  this  exception  was  also  over-ruled.     And  the 
substance  of  the  several  other  exceptions  was  against  an  allowance  of  £71  13s.  8d. 
for  mending  the  steeple  and  bells,  which  was  twice  charged ;  and  other  sums  for  the 
repair  of  the  citadd  and  dweUing-house,  and  other  purposes,  which  were  no  Cor- 
poration charge ;  apd  also  against  an  allowance  of  rent  abated,  where  no  credit  was 
given  to  the  appeUants  for  the  rent:   but  these  several  [630]  exceptions  were  like- 
wise over-ruled,  and  the  officer  was  directed  to  amend  the  said  double  charge,  and 
make  up  his  report  accordingly.     And  the  said  officer  having,  in  pursuance  thereof, 
on  the  23d  of  June  1720,  made  up  such  amended  report,  did  thereby  report  re- 
maining due  to  the  respondent  from  the  appellants,  on  the  16th  of  Febi^ary  1719, 
for  the  said  sum  of  £700  and  interest,  £2973  128.  6d. 

On  the  25th  of  June  1720,  upon  motion  of  the  respondents  counsel,  but  without 
giving  the  usual  day  for  excepting,  the  Court  was  pleased  to  confirm  the  said  report 
absolutely;  and  decree  to  the  respondent  the  sum  of  £2973  12s.  6d.  and  interest 
for  the  said  £700  to  that  day,  making  together  £2997  Ss.  Id.  with  interest; 
and  also  decreed  an  injunction,  to  put  the  respondent  in  possession  until  the  said 
8um  with  interest,  and  £78  19b.  lOd.  costs  of  suit,  should  be  paid. 

From  the  said  several  orders  and  decrees  of  the  25th  of  May  1715,  1st  of  Feb- 
ruary 1719,  and  21st  and  25th  of  June  1720,  the  appellants  appealed ;  insisting 
(T.  Lutwyche,  S.  Mead),  that  the  dismission  of  the  respondent's  bill  on  the  3d  of 
July  1713,  ought,  upon  the  re-hearing  on  the  25th  of  May  1715,  to  have  been 
affirmed ;  and  no  account  directed,  in  regard  no  demand  had  been  made  for  fifteen 
jesn;  and  that  there  had  been  no  transactions  between  the  Corporation  and 
Colonel  Russell  since  1686,  when  the  Auditors  reported,  that  he  was  or  might  have 
been  paid;  and  therefore,  upon  the  circumstances  of  this  case,  it  was  humbly 
apprehended,  that  the  appdiants  ought  to  have  had  the  benefit  of  the  statute  of 
limitations.  That  the  Colonel  having  taken  sufficient  security  for  more  than  his 
full  demand,  and  having  absolutely  released  the  Corporation,  he  could  not  re-assume 
the  same,  without  a  corporate  act  regularly  made ;  the  Corporation  not  being  bound 
by  any  order  made  by  him,  or  any  common-council  of  the  town,  in  manner  afore- 
said, as  not  being  a  corporate  act  or  under  the  Corporation  seal.  That  the  security 
so  given  for  the  £815  was  not  insolvent,  nor  was  Colonel  Russell,  by  any  corruption 
or  fraud  of  the  Corporation,  forced  to  give  up  his  said  securities;  but  the  same 
was  done  upon  his  own  application,  and  when  he  was  in  full  possession  of  all  the 
revenue  of  the  Corporation ;  on  the  contrary,  his  proceedings  in  relation  thereto, 
were  carried  on  and  prosecuted  in  a  very  unfair  and  illegal  manner.  That  the 
respondent's  demand,  if  any,  lay  against  the  obligors,  and  he  ought  to  have  sued 
them,  or  at  least  have  made  them  parties  to  his  bill ;  so  that  they  might  have  been 
therein  obliged  to  account  either  with  the  respondent  or  the  Corporation,  for  what 
they  had  received  of  the  said  revenues,  towards  paying  the  sums  for  which  they 
stood  security.  That  if  the  respondent  was  entitled  to  an  account,  he  ought  not 
to  have  had  an  allowance  of  more  than  the  sum  for  which  the  bond  was  entered 
into ;  and  eepecicJly  in  the  case  of  so  stale  a  demand,  which  appeared  to  have  been 
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neglected  Jor  fifteen  years :  and  the  appellants  ought  to  hare  had  credit  for  the 
£300  in  Rerett's  hands,  which  Colonel  Russell,  on  canceling  the  security,  agreed 
[631]  to  take,  and  which  he  either  received,  or  might  have  compelled  Revect  to  lure 
paid ;  and  for  the  £402  58.  4d.  arrear,  and  the  £144  due  on  the  pledges,  which  the 
Colonel  or  his  agent  Bodkin  did  or  might  have  received.  That  in  regard  the 
Colonel,  from  November  1694  during  his  life,  never  prosecuted  any  account  for 
his  demand,  nor  did  the  respondent  aiter  his  death,  till  December  1709,  commence 
or  prosecute  any  suit  for  the  same ;  it  was  apprehended,  that  no  interest  ought  to 
have  been  decreed  him  for  that  time;  or  at  least,  tliat  the  interest  ought  to  h&re 
been  mitigated,  and  not  decreed  at  so  large  a  rate  as  £10  per  cent,  for  so  long  a  time 
as  thirt^'-four  years  and  upwards.  That  the  apprilants  ought  to  have  had  credit 
for  the  rent  of  the  Corporation  lands ;  there  not  appearing  to  have  berai  any  ob- 
struction to  prevent  Colonel  RusseH's  receiving  such  rent.  And  that  several  of  the 
sums  allowed  the  respondent  by  the  report,  to  discharge  Colonel  Russell  of  the 
sums  he  received,  ought  not  to  have  been  admitted ;  because  ^ose  payments  no  w&j 
related  to  the  Corporation,  nor  was  there  any  corporate  act  to  justify  his  paying 
the  same :  it  was  therefore  hoped,  that  the  said  orders  and  decrees  would  be  re- 
versed, and  the  respondent's  bill  dismissed. 

On  the  other  side,  it  was  said  (R.  Raymond,  S.  Cowper)  to  be  well  known,  that  in 
1686,  King  James  II.  was  meddling  all  the  corporations  in  Ireland,  and  putting 
in  popish  magistrates ;  that  the  obligors  being  proteetant  magistrates  of  the  tows 
of  Galway,  and  in  possession  of  the  town's  revenues,  in  order  to,  enable  them  to  pay 
the  debt  to  Colonel  Russell,  for  which  they  had  given  their  bonds ;  it  was  appre- 
hended, (as  it  afterwards  happened)  that  they  were  soon  to  be  turned  out  of  the 
magistracy,  and  papists  put  in  their  places;  ikey  therefore  desired  Colonel  Ruasell 
to  deliver  up  their  bonds,  on  their  ddivering  up  his  release ;  which  was  accord- 
ingly done  by  an  order  of  common,  council  of  the  14th  of  May  1686,  made  with 
the  unanimous  consent  of  the  Corporation,  and  confirmed  by  a  subsequent  order  of 
the  I8th  of  the  same  month.     That  the  giving  this  security  by  the  magistrates  of 
the  town  was  evidently  done  for  the  better  securing  to  Colonel  Russell  his  d^ 
and  the  more  speedy  payment  of  it,  which  was  to  be  in  twelve  months  time;  and 
though  such  bonds  were  given,  the  debt  still  remained  unpaid ;  and  no  injury  w« 
done  to  the  town  by  Colonel  Russell's  delivering  up  these  securities;  for  the  debt 
which  was  to  be  paid  by  the  town  to  the  bonds-men,  while  the  bonds  remained  in 
force,  was  to  be  paid  to  the  Colonel,  after  those  bonds  were  delivered  up.     That  the 
bonds  to  Colond  Russell  being  entered  into  on  the  5th  of  April  1685,  the  Cor- 
poration, by  an.  order  of  the  4th  of  May  following,  empowered  Revett  and  the  other 
bonds-men  to  receive  the  revenues,  by  virtue  of  which  order  Revett  received  £300 
of  those  revenues ;  but  when  the  bonds  were  delivered  up,  in  ease  of  the  bonds-moi. 
and  not  in  eaae  of  the  town,  the  Corporation  from  thenceforth  became  Colonel 
Russell's  debtors;  so  that  it  was  not  in  his  power  to  compel  Revett  to  pay  him  thif 
£300,  nor  did  he  in  fact  ever  receive  it.    That  Colonel  Russell  was  an  infirm  [6321 
man,  much  afflicted  with  the  stone,  and  actually  died  under  the  operation  to  be 
cured  of  it;  and  after  his  deatih,  the  respondent  had  great  difficulties  and  many 
suite  with  his  mother-in-law,  before  he  could  get  possession  of  the  said  securities : 
and  these  were  the  reasons  why  the  Corporation  was  not  prosecuted  for  the  said  debt 
sooner  than  the  year  1709.     That  as  to  the  allowances  made  to  the  reepondMit  by 
the  report,  the  objection  was  too  general,  those  sums  being  fifty  in  number,  so  that 
it  was  impossible  for  the  respondent  to  be  prepared  to  answer  them;  but  if  ii» 
appellanto  had  given  notice  what  particular  sums  they  objected  to,  as  in  fairness 
they  ought  to  have  done,  the  respondent  would  have  been  able  to  give  a  very  full 
and  satisfactory  answer  thereto.     And  therefore  it  was  hoped,  that  the  complainte 
of  the  appeUante  would  appear  frivolous  and  vexatious,  and  that  the  decrees  and 
proceedings  would,  in  consequence,  be  affirmed,  and  the  appeal  dismissed   with 
costs. 

But  after  hearing  counsel  on  this  appeal,  it  was  ordered  and  adjudged,  that  the 
said  orders,  report,  and  decree,  and  all  proceedings  thereupon,  should  be  reversed : 
and  it  was  further  ordbrrd  and  adjudobd,  that  the  respondent's  bill  in  the  Qiancery 
of  the  said  Court  of  Exchequer  in  Ireland,  should  be  dismissed.  (Jour.  vol.  21. 
p.  509.) 
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Cask  7. — John  Kirwane, — Appellant ;  Sir  Walter  Blake, — Rt^oruknt 

[27th  June  1721]. 

[Interert  may  be  carried  beyond  the  penalty,  where  the  bond  is  only  taken  as 
a  collateral  security. — By  marriage  articles  the  Lady's  father  was  to  pay  her 
portion  at  different  times,  and  in  different  sums,  towards  disincumbering 
tile  husband's  estate;  the  father  advanced  money  to  the  husband,  and  also 
maintained  the  wife  and  child  for  some  years;  the  money  so  advanced, 
together  with  an  allowance  for  the  maintenance,  shall  be  added  to  the  foot  of 
the  account,  but  shall  not  carry  interest.] 

♦♦Obdbbs  and  Dbcbbbs  of  the  Irish  Court  of  Exchequer  affibmbd. 
See  the  note  at  the  end  of  this  title,**  [p.  390  infra\. 

Viner,  vol.  13.  p.  552.  oa.  9:  vol.  14.  p.  458.  oa.  10:  460.  ca.  4. 
2  Eq.  Ca.  Ab.  633.  oa.  3 :   **  531.  c.  10,  11 :   482.  c.  18.** 

By  articles,  bearing  date  the  5th  of  August  1687,  made  between  the  respondent. 
Dame  Mary  his  mother,  and  Robert  French  his  uncle,  of  the  one  part,  and  the  appd- 
lant  and  Anne  Kirwane  his  daughter  of  the  other  part;  it  was,  inttr  alia,  agreed 
that  a  marriage  should  be  had  between  the  respondent  and  the  said  Anne  the  appel- 
knt's  daughter;  that  the  appellant  should  pay  as  a  marriage  portion  with  her 
£1400,  which  was  to  be  disposed  of  and  laid  out  in  redemption  of  mortgages  and 
incumbrances  on  the  respondent's  estate,  by  the  direction  of  himsdf  and  the  said 
Drme  Mary  and  Robert  French;  and  that  the  said  £1400  should  be  paid  [533]  in 
manner  following,  viz.  £600  on  or  before  the  20th  of  August  1687,  £300  on  or 
before  the  last  day  of  August  1688,  £300  on  or  before  the  last  day  of  August  1689, 
£100  on  or  before  the  last  day  of  August  1691,  and  £100  on  or  before  the  last  day 
of  August  1692:  and  for  better  securing  the  four  last  sums,  making  £800  for  the 
oe«8  mentioned  in  the  articles,  the  appellant  perfected  to  Denis  Daly,  Esq.  one  of  tlie 
trustees  therein  named,  four  several  bonds  of  equal  date  with  the  articles,  payable 
at  the  respective  days  aforesaid,  with  warrants  of  attorney  to  confess  judgments 
thereon. And  after  reciting  that  the  respondent  was  under  age,  and  therefore  in- 
capable by  law  of  securing  a  jointure  to  the  said  Anne;  it  was  agreed  that  the  ap- 
pellant might  lay  out  and  apply  the  several  sums  aforesaid,  as  they  should  become 
due,  in  redemption  of  mortgages  due  on  the  following  lands,  agreed  to  be  settled  on 
the  said  Dame  Anne  for  her  jointure;  viz.  the  lands  of  Cloneen,  lying  in  the  barony 
of  Carra  and  county  of  Mayo,  mort^ged  for  £650 ;  the  lands  of  Kigalagh  in  the 
said  barony  and  county  of  Mayo,  mortgaged  for  £230 ;  the  town  and  lands  of  Kin- 
lagh  in  the  barony  of  Eillmaine  and  county  of  Mayo,  and  Ballidonough  in  the  half 
barony  of  Ross  and  county  of  Galway,  mortgaged  for  £330;  and  might  procure 
assignmeikte  of  the  said  mortgages  in  the  names  of  trustees,  in  trust  for  the  respondent 
and  Anne  Kirwane,  and  the  heirs  of  the  respondent,  until  he  should  oome  to  full  age. 
The  marriage  took  effect  on  the  10th  of  August  1687,  and  on  the  same  day  the 
lippellant,  in  pursuance  of  the  articles^  paid  to  Patrick  Bodkin,  in  part  of  the  mort- 
gege  of  £650  on  the  lands  of  Cloneen,  the  sum  of  £500.    And  in  1688  the  appellant 
paid  £300  in  discharge  of  a  mortgage  on  the  respondent's  estate. 

In  the  month  of  June  1688,  the  respondent  attained  his  age;  and  in  January 
following  he  perfected  a  settlement  of  his  estate  on  the  said  Dame  Anne  and  the 
issue  of  the  marriage,  in  pursuance  of  the  said  articles. 

The  war  breaking  out  in  Ireland,  a  pretended  Parliament  under  King  James  II. 
sat  in  Dublin,  and  passed  an  act  for  repealing  the  acts  of  settlement  in  that  king- 
dom ;  whereby  the  appellant  was  dispossessed  of  his  estate,  which  he  had  purchased 
under  the  said  acts  of  settlement;  and  the  respondent  going  into  the  army,  applica- 
tion was  made  to  him  by  the  appellant's  Lady,  insioiuating,  that  if  the  respondent 
should  happen  to  perish  in  the  war,  the  bonds  passed  to  the  said  Dennis  Daly,  would 
be  put  in  suit  against  the  appellant,  w^ch  he  was  not  then  able  to  discharge; 
whereupon  t^e  respondent  deposited  those  bonds  in  the  appellant's  hands,  and  the 
same  were  afterwards  canc^ed  by  him  or  his  Lady. 

The  trouUes  continuing  in  Ireland,  and  the  appellant  and  his  family  removing 
to  France,  the  respondent  was  prevailed  upon  to  let  his  Lady  and  daughter  go 
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along  with  them ;  where  they  stayed  above  tiiree  years,  much  against  the  will  of  the 
respondent,  who  was  very  impatient  to  have  them  ove*.  The  appellant,  however, 
[634]  declared,  that  the  respondent  should  be  at  no  manner  of  eipence  for  them 
while  they  were  abroad ;  but  that  he  would  provide  them  with  all  manner  of  neces- 
saries. 

In  some  time  after  ibe  appellant  returned  from  France ;  when  the  reapondent 
frequently  applied  to  him  to  discharge  the  incumbrances  affecting  the  respondent's 
estate,  according  to  the  marriage-articles,  which  the  appellant,  for  a  considerable 
time,  refused  to  do ;  but  at  length,  being  much  importuned  diereto  by  the  respond- 
ent, he,  instead  of  a  compliance,  delivered  the  respondent  an  account,  wherein  he 
charged  him  with  several  small  sums  of  money  lent,  for  w^ich  he  took,  the  re- 
spondent's note;  and  also  with  several  hundreds  of  pounds  paid  the  respondent  in 
brass  money,  which,  at  the  time  of  payment,  was  not  worth  above  twelve  pence  a 
pound,  in  discharge  of  the  portion  covenanted  to  be  applied  in  redeeming  inoom- 
brances  on  the  respondent's  estate  as  aforesaid. 

The  respondent  finding  himself  much  oppressed  by  being  obliged  to  pay  the 
money  becoming  due  yearly  on  the  mortgages,  which  ought  to  have  been  discharged 
by  the  appellant  out  of  the  said  portion ;  and  having  in  vain  applied  to  him  to  per- 
form the  articles,  the  respondent,  on  the  3l8t  of  December  1711,  filed  his  bill  in  the 
Court  of  Exchequer  in  Ireland,  against  the  appellant  and  others,  for  a  specific  per- 
formance of  the  said  marriage-articles;  but  being  afterwards  advised,  that  in 
regard  he  was  the  only  tenant  for  life  of  the  said  mortgaged  lands,  and  his  two  sons 
bad  remainders  in  tail  in  them,  it  was  proper  that  they  should  be  before  the  Court ; 
he  therefore  soon  afterwards  filed  a  supplemental  bill,  to  which  his  said  sons  were 
made  parties. 

The  appellant,  by  his  answer,  confessed  the  marriage-articles;  but  said,  that  as 
a  further  security  that  the  money  should  be  applied  to  the  uses  therein  mentioned, 
tliere  were  bonds  passed  by  him  to  Dennis  Daly,  Esq.  and  that  the  respondent  gave 
him  up  the  said  bonds  in  consideration  that  he  had  lost  his  estate  by  the  act  of 
repeal :  he  then  set  forth  several  payments  which  he  had  made  to  the  respondent 
end  his  order;  enumerated  several  presents  given  by  him  to  the  respondent  and 
his  Lady,  and  several  benefits  they  had  received  by  his  bounty,  particularly  that  he 
maintained  the  appellant's  Lady  and  daughter  three  years  and  upwards  in  France, 
without  any  obli^ktion  on  him  so  to  do,  but  in  friendship  to  the  respondent,  as  he 
was  married  to  the  appellant's  only  daughter,  to  whom  he  grudged  nothing  that 
was  in  his  power  to  give. 

The  appellant  finding  on  a  stricter  enquiry,  that  a  great  part  of  the  portion  re- 
mained unpaid,  he,  in  February  1712,  preferred  a  cross  bill  against  the  respond- 
ent; insisting,  that  the  said  several  benefits  and  presents  should  be  applied  in  dis- 
charge of  the  said  portion ;  and  that  the  respondent  delivered  up  the  said  bonds  to 
him  to  be  cancelled. 

The  respondent,  by  his  answer  to  this  cross  bill,  absolutely  d^iied  that  he  can- 
celled the  bonds,  or  gave  them  up  to  the  appel-[6d6]-laiit  to  be  cancelled;  but 
Affirmed,  that  he  deposited  them  in  the  appellant's  hands  in  case  he  should  nus- 
carry  in  the  war ;  and  to  prevent  their  being  put  in  suit  against  the  appellant  when 
he  should  be  in  no  condition  to  discharge  them. 

Both  causes  being  at  issue,  witnesses  examined,  and  publication  passed,  were 
htard  on  the  10th  of  February  1714;  when  the  Court  ordered,  tiiat  the  Chief  Be- 
nembrancer  should  audit  and  state  the  account  between  the  parties,  and  report 
what  payments  or  satisfaction  had  been  made  since  the  articles,  to  the  respondent, 
or  to  any  and  what  person,  and  when  and  on  what  account;  and  also,  whether 
the  incumbrances  or  any  of  them,  in  the  said  articles  mentioned,  were  paid  off  and 
discharged,  and  when  and  by  whom. 

Several  matters  appearin^r  difficult  to  the  said  officer,  he,  on  the  8th  of  Jane 
1716,  made  a  report,  consisting  of  several  special  points;  which  coming  to  be  heard 
on  the  27th  and  29th  of  June  1716,  and  afterwards  to  be  re-heard  on  t^e  25th  of 
February  following;  and  it  appearing  by  one  of  these  special  points,  that  the 
appellant  had  paid  the  respondent  and  his  creditors  several  small  sums,  amounting 
to  £110  5s.  lOd.  which  the  appelant  insisted  ought  to  go  towards  discharging  the' 
bond  of  £300  payaUe  the  laist  of  August  1668;  the  Court  was  pleaded  to  order  tiie 
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officer  to  enquire  and  ascertain  when  the  several  payments  in  the  said  point  were 
m»de  by  the  appellant  to  the  respondent ;  and  whether  there  was  any  interest,  and 
how  much,  due  to  the  respondent  from  the  appellant  at  the  time  the  said  payments 
were  made ;  and  in  case  any  interest  should  happen  to  be  due  at  the  time  of  such 
pnyments,  tibe  same  were,  in  the  first  place,  to  go  in  discharge  of  such  interest;  and 
whatever  the  said  payments  should  amount  to,  over  and  above  such  deductions  for 
interest,  the  overplus  was  declared  to  bear  interest;  and  when  it  should  appear 
that  as  much  interest  became  due  to  the  respondent  for  the  said  portion,  the  interest 
in  proportion  of  the  payments  made  by  the  appellant  to  the  respondent  was  to 
cuse;  and  the  value  of  tiie  presents  made  to  the  respondent  and  his  Lady  by  the 
appellant,  was  to  be  allowed  as  so  much  money  paid  to  the  respondent:  and  all 
other  points  in  the  said  special  report,  as  to  the  payments,  were  to  be  under  the 
same  directions,  and  manner  and  method  of  accounting. 

Another  of  these  special  points,  concerning  an  allowance  craved  by  the  appel- 
lant for  maintaining  tJie  respondent's  Lady  and  daughter  in  France  for  three  years 
and  three  months,  viz.  from  July  1691  to  October  1694 ;  and  the  same  being  opened 
and  debated,  it  was  ordered,  that  the  appellant  should  be  allowed  £40  per  ann.  for 
the  maintenance  and  expenoes  of  the  respondent's  Lady,  her  chUd,  and  servant,  for 
the  time  they  were  in  France ;  but  that  no  interest  should  be  allowed  for  the  same, 
and  it  should  be  brought  in  and  stand  at  the  foot  of  the  account,  when  made  up,  as 
a  charge  against  the  respondent: — ^But  this  point  coming  to  be  re-heard  on  the  20th 
of  November  1717,  and  the  respondent  in-[636]-8isting,  that  he  had  done  several 
services  for  the  appelant  and  his  family,  particularly,  in  preserving  his  estate 
vben  he  was  in  France,  procuring  a  reversal  of  his  attainder,  and  getting  a  pass 
for  him  and  his  family  to  come  over  into  Ireland,  the  respondent  desired  he  might 
be  considered  for  those  services ;  whereupon  the  Court  directed,  that  an  issue  should 
be  tried  at  the  bar  of  the  said  Court  by  a  Jury  of  the  county  of  the  city  of  Dublin, 
to  try  what  the  appellant  deserved  for  meat,  drink,  lodging,  and  cloathing  of  the 
respondent's  daughter,  from  July  1691  to  October   1694;  and  also  wjiat  the  re- 
spondent deserved  for  the  services  which  he  did  for  the  appellant  and  his  family, 
from  the  b^inning  of  the  year  1691  to  the  end  of  the  year  1700 ;  and  the  respond- 
ent was  to  be  allowed  whatever  sums  of  his  money  should  appear  to  be  in  the  hands 
cf  Simon  Kirwane  at  the  time  the  respondent's  Lady  was  in  France. 

Pursuant  to  this  order  a  trial  was  had,  and  the  Jury  found  that  the  appellant 
deserved,  for  the  said  maintenance,  £160;  and  that  the  respondent  deserved  for 
bis  said  services,  £40.  And  the  cause  coming  to  be  heard  upon  this  verdict  on 
the  12th  of  July  1718,  the  Court  ordered,  that  the  respondent  should  be  allowed  the 
said  sum  of  £40;  and  that  the  appellant  should  be  allowed  the  said  sum  of  £160; 
both  which  sums  were  to  be  added  to  and  stand  at  the  foot  of  the  account  to  be 
made  up  in  the  causes,  and  struck  out  of  the  balance  of  the  said  account. 

On  the  24th  of  May  1720,  the  officer  made  his  report,  and  thereby  certified,  that 
pbout  the  31st  of  August  1691,  Simon  Kirwane,  the  appellant's  only  son,  had  800 
livres  of  ihe  respondent's  money  in  his  hands,  which  was  then  worth  about  £60 
sterling ;  and  which  sum,  according  to  the  order  made  on  the  thirteenth  point,  the 
officer  allowed  to  the  respondent. — ^To  this  report  the  appellant  took  exceptions,  and 
the  report  and  exceptions  were  heard  on  the  6th  of  July  1720,  when  most  of  the  ex- 
ceptions were  over-ruled;  but,  in  regard  Mr.  Stanton  the  appellant's  attorney, 
ofiered  to  abide  by  the  respondent's  answer  to  personal  interrogatories,  as  to  the 
800  livres,  it  was  ordered,  that  he  should  be  oUiged  to  answer  personal  interroga- 
tories as  to  those  800  livres,  and  that  the  appellant  should  be  concluded  thereby. 

On  the  5th  of  December  1720  the  officer  stated  the  account,  and  on  the  1st  of 
February  following  the  causes  came  to  a  final  hearing ;  when  the  appellant's  counsel 
made  several  objections  to  the  report;  but,  being  all  over-ruled,  the  Court  was 
pleased  to  decree  the  appellant  to  pay  the  sum  of  £1319  lis.  8d.  with  interest  from 
the  time  of  confirming  the  report,  and  with  full  costs ;  and  directed  the  officer  to 
compute  the  interest  for  the  principal  sum,  from  the  time  of  the  last  calculation  in 
his  report  to  the  time  of  confirming  the  same;  and  to  add  it  to  the  said  sum  of 
£1319  lis.  8d.  and  the  respondent  was  to  make  up  his  decree  for  the  same 
accordingly. 

From  tiieee  several  orders  and  decrees  of  the  10th  of  February  1714,  25th  of 
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February  1716,  12th  of  July  1718,  6th  of  July  [537]  and  Ist  of  February  1720,  the 
appellant  appealed ;  and  oo.  his  behalf  it  was  urged  (T.  Lutwyche,  C.  Phipps),  that 
it  was  above  twenty-two  years  from  the  time  the  respondent  gave  up  the  bonds  to 
the  time  of  his  making  any  legal  demand  of  the  portion ;  and  that  considering  this 
length  of  time,  the  circumstances  of  the  case,  and  the  several  transactions  between 
the  appellant  and  respondent,  the  Court  ought  not  to  have  decreed  any  account  ta 
be  taken,  but  should  have  dismissed  the  respondent's  bill.  That  by  the  knovn 
method  of  accounting  in  equity,  where  money  appears  to  be  paid  exceeding  the 
interest  due  on  any  principal  sums,  the  overplus  of  the  money  so  paid  is  applied  to 
sink  so  much  of  the  principal  sums  then  due:  but  although  it  appeared  by  the 
several  reports  in  these  causes  that  the  appellant  had  paid  £243  7s.  6d.  when  only 
£500  principal  could  be  due,  and  before  any  interest  thereof  was  due;  yet,  by  the 
method  of  accounting  directed  by  the  order  of  the  25th  of  February  1716,  and  pur- 
sued in  the  reports,  the  £500  was  kept  entire,  and  interest  only  given  the  appellant 
for  such  payments  until  the  interest  of  the  £500  discharged  those  payments  and 
Oie  interest  thereof;  which  was  in  efiect  giving  the  respondent  interest  upon  in- 
terest for  his  stale  demands :  whereas,  such  payments  ought  to  have  been  applied 
in  discharge  of  the  principal  then  due,  or  the  account  ^uld  have  been  kept 
separate,  and  the  appellant  allowed  the  sums  so  paid  with  interest,  at  the  close  of 
the  account.  That  the  appellant  ought  not  to  be  charged  with  £60,  the  value  of 
the  800  livrea  in  Simon  Kirwane's  hands,  that  article  not  being  given  in  charge  or 
mentioned  in  the  special  report;  nor  any  exception  taken  by  the  respondent  to 
that  report  for  want  of  such  charge,  or  ever  mentioned  in  the  causes  till  the  order  of 
the  20th  of  November  1717;  besides,  Simon  Eirwane  fully  proved,  that  the  same 
was  transmitted  and  paid  to  the  respondent  and  his  Lady.  That  the  appellant 
ought  to  have  had  an  allowance  of  the  £160,  (expended  on  the  respondent's  Lady 
from  1691  to  1694,)  from  October  1694,  with  interest  for  the  same  from  that  time; 
it  appearing,  that  the  same  was  then  expended:  and  therefore,  the  order  of  the 
12th  of  July  1718,  directing  the  same  to  be  placed  at  the  foot  of  the  account  with- 
out any  interest,  ought  not  to  have  been  made.  That  if  the  appellant  was  to  be 
charged  with  the  £60  for  the  8Q0  livres  in  Simon  Kirwane's  hands,  he  ought  not 
to  be  charged  therewith  from  August  1691 ;  but,  in  such  case,  the  same  ought  at 
least  to  be  deducted  out  of  the  £160  allowed  to  be  expended  on  the  respondent's 
wife  from  1691  to  1694.  That  the  order,  confirming  the  report  of  the  5th  of 
December  1720,  was  apprehended  to  be  contrary  to  the  forms  of  the  Court,  and 
against  the  rules  of  equity;  the  sum  therein  reported  due  being  more  than  the 
pmalty  of  the  unsatisfied  bonds  given  up:  neither  did  the  order  of  the  29th  of 
June  1716,  decree  more  than  that  the  said  bonds  should  bear  interest  as  if  they  had 
not  been  given  up  and  cancelled ;  and  the  Court  having  ordered  that  the  reep<»ident's 
children  should  not  be  afifected  by  the  allowances  made  to  the  appellant  amounting 
t.'  £661  198.  the  appellant  [538]  ought  to  be  allowed  the  same  against  the  re- 
spondent in  the  usual  way  of  accounting.  That  interest  at  £10  per  cent  was 
decreed  for  the  £500  for  twenty-nine  years  and  a  half,  which  ought  to  have  been 
moderated ;  in  regard  the  respondent  made  no  legal  demand  for  twenty-two  years, 
and  because  in  the  year  1704  interest  was  reduced  to  £8  per  cent.  That  by  the 
order  of  the  1st  of  February  1720,  full  costs  were  decreed  against  the  appdlsnt, 
whereby  the  respondent  and  his  agents  had  it  in  their  power  to  load  the  appelant 
with  excessive  charges:  that  full  costs  are  never  decreed  but  where  the  party 
commits  manifest  fraud  or  makes  an  unconscionable  defence,  which  the  appellant 
had  been  no  way  guilty  of ;  on  the  contrary,  it  appeared  in  the  progress  of  these 
causes,  that  twelve  out  of  the  fifteen  special  points,  and  also  the  several  re-hearings 
and  exceptions,  were  occasioned  by  the  respondent's  refusing  to  allow  the  several 
payments  made  by  the  appellant,  and  which  were  afterwards  adjudged  for  him, 
except  the  particulars  now  complained  of :  and  therefore  the  appdlant  insisted  he 
ought  not  to  be  charged  with  costs;  at  least,  not  with  the  distinction  of  full  costs 

On  the  other  side  it  was  said  (S.  Mead,  C.  Talbot)  to  be  clear,  that  the  marriage- 
articles  remained,  m  a  great  measure,  unperformed  on  the  part  of  the  appelant ; 
in  whom  a  confidence  was  thereby  reposed  to  apply  the  portion  in  discharge  of  the 
incumbrances  on  the  estate,  which  was  to  be  settled  to  the  uses  mention^  in  the 
articles,  but  which  it  was  not  pretMided  he  had  done.     That  as  the  appellant  was  to 
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laj  out  the  portion  in  redemption  of  the  mortgagee,  of  which  his  daughter  and  the 
inue  of  tiie  marriage,  as  well  as  the  respondent,  were  to  have  the  advantage ;  he 
coiUd  not,  in  justice,  apply  the  trivial  sums  lent  to  the  respondent,  for  some  of 
wluch  he  took  the  respondent's  notes,  and  tbe  rest  he  charged  to  his  account  in  his 
buqk8,  in  discharge  of  the  said  portion.     That  Simon  Eirwane  was  the  appellant's 
only  son,  and  agent  and  manager  for  him  in  France ;  and  it  appeared  by  Simon's 
books,  that  he  charged  what  sums  or  efiects  he  paid  or  received  from  the  re- 
pondent,  to  the  appellant's  account.      That  the  appellant,  in  his  answer,  swore,  that 
he  furnished  the  respondent  with  an  account  of  all  the  payments  made  in  part  of 
the  portion  in  1696;  but  nothing  concerning  the  respondent's  wife's  maintenance 
appeared  in  that  account,  nor  did  the  appeUant,  by  his  said  answer,  insist  on  any 
allowance  for  such  maintenance ;  on  the  contrary  said,  that  neither  he  or  his  Lady 
ever  charged  it  to  the  respondent's  account,  or  even  intended  to  mention  it,  had 
he  not  been  provoked  by  the  respondent's  usage  of  him :  for  which  reasons,  as  well 
M  because  the  respondent's  Lady  and  daughter  went  to  France,  upon  the  invitation 
of  the  appellant's  Lady,  and  were  detained  there  three  years  against  the  respond- 
ent's will ;  the  respondent  apprehended,  that  he  had  more  reason  to  complain  of  any 
allowance  at  all  having  been  made  to  the  appellant  on  that  head,  than  the  appellant 
had  to  complain  that  the  allowance  was  no  larger.     That  the  respondent  did  not 
ground  his  demand  upon  the  bonds,  which  were  [639]  a  collateral  security  only, 
but  preferred  his  bill  against  the  appellant  to  compel  bim  to  perform  his  trust 
according  to  the  marriage-articles ;  and  it  was  by  tbe  appellant's  neglect,  and  a 
great  misfortune  to  the  respondent,  that  the  interest  of  the  portion  had  swelled  to 
eo  large  a  sum.     As  to  the  reduction  of  interest  in  Ireland,  the  act,  passed  for  that 
purpose,  related  only  to  money  lent  from  the  year  1704,  but  did  not  aflfect  the 
interest  of  any  securities  entea^  into  before  that  tima      That  though  the  appellant 
was  intrusted  by  the  articles  to  apply  the  portion  in  redeeming  mortgages,  affecting 
some  particular  lands  which  were  to  be  settled  on  his  own  daughter,  and  though  the 
leepondent  had  often  applied  to  him  to  execute  that  trust,  yet  the  appellant,  so  far 
fnm  complying  with  these  reasonable  requests,  had  obliged  the  respondent  to  com- 
mence a  suit  against  him,  and  by  frivolous  delays  had  kept  the  respondent  at  law 
for  upwards  of  nine  years;  and  therefore  was  justly  condemned  in  full  costs  of  the 
S'lit 

Accordingly,  after  hearing  counsel  on  this  appeal,  it  was  ordbrbd  and  AO- 
luvcED,  that  the  same  should  be  dismissed ;  and  the  orders  and  decrees  therein  com- 
plained of,  affirmed:  and  it  was  further  ordjbbbd,  that  the  appellant  should  pay  to 
the  respondent  the  sum  of  £60  for  his  costs  in  respect  of  the  said  appeal.  (Jour, 
vol.  21.  p.  554.) 


Case  8. — Dutchess  Dowager  of  Marlborough, — Appdlani ;  Edward  Strong 
and  another, — Bespondents  [28th  February  1723]. 

[Mew's  Dig.  viii.  158.] 

[Where  excessive  prices  are  charged  for  work  on  account  of  slow  and  precarious 
payment,  no  Interest  ought  to  be  allowed;  for  Int^est  is  only  allow^  to 
supply  the  want  of  prompt  payment.] 

See  note  at  the  end  of  this  title,  [on  p.  390  infra]. 

Another  point  of  this  case  is  thus  stated  in  5  Vin.  533,  oa.  36,  tit.  Con- 
tract and  Agreement :  "  Earl  Godolphin  (the  Lord  Treasurer  of  her  Majesty 
Queen  Anne)  agrees  with  builders  before  the  act  made  for  building  Blenheim 
at  the  expence  of  the  Crown ;  and  recites,  that  he  made  such  agreements  at  the 
instance  and  desire  of  the  Duke  of  Marlborough.  The  Duke  is  bound  by  such 
agreement,  and  liable  to  pay  for  the  work  done  after  the  statute  as  well  as 
before"     See  2  Eq.  Ab.  19.  ca.  11.  S.P. 

**  Obdbrs  of  tiie  Court  of  Exchequer  rbvbbshd.** 

Viner,  vol.  14.  p.  458.  ca.  11.     2  Eq.  Ca.  Ab.  531.  ca.  13. 

Her  Majesty  Queen  Ann,  as  a  reward  for  the  services  done  by  the  late  Duke  of 
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Marlborough  to  the  public,  and  particularly  in  memory  of  the  victory  obtained  at 
Blenheim,  gave  directions  to  build  a  house,  at  her  own  ezpence,  for  the  Duke  at 
Woodstock,  which  was  to  be  called  Blenheim :  and  her  Majesty  gave  orders  to  tbe 
Lord  Treasurer  Gk>doIphin,  by  several  warrants  under  her  Sign  Manual,  to  issue 
money  to  John  Taylor  Gent,  to  be  paid  over  by  him  for  defraying  the  charge  of  the 
works,  ao-[540]-cording  to  such  directions  as  he  should  from  time  to  time  receive 
from  Samuel  Travers  Esq.  her  Majesty's  then  Surveyor-General.  In  pursuance 
also  of  her  Majesty's  pleasure,  the  Lord  Treasurer  appointed  her  own  officers,  viz. 
Sir  John  Yanbrugh  to  be  surveyor  of  the  works,  and  Mr.  Boulter  and  Henry  Joynea, 
and  after  Mr.  Boulter's  death,  Tilleman  Bobart,  together  with  the  said  Joynea, 
joint-comptrollers  and  clerks  of  the  works. 

Pursuant  to  these  warrants,  several  sums  of  money  were  from  time  to  time 
issued  into  the  hands  of  Mr.  Taylor,  and  by  him  paid  towards  carrying  on  the  said 
works,  according  to  the  order  of  Mr.  Travers,  without  the  intefrvention  of  tJie 
Duke;  who,  not  apprehending  himself  liable  to  pay  for  the  same,  never  had  or  in- 
spected the  bills  of  the  respondents,  or  any  other  of  the  workmen ;  but  the  l.ills  re- 
mained in  the  hands  of  the  workmen  after  they  had  been  inspected  by  the  Queen's 
officers,  and  were  delivered  to  Mr.  Taylor  upon  the  payment  thereof. 

In  this  manner  the  building  was  carried  on,  at  the  expence  of  her  Majesty, 
till  the  first  of  June  1712,  when  her  Majesty  thought  fit  to  put  a  stop  to  it;  and  at 
which  time,  there  was  an  arrear  due  to  the  workmen,  artificers,  and  others  em- 
ployed in  the  said  building. 

On  the  15th  of  June  1713,  an  estimate  was  laid  before  the  House  of  Commona 
of  the  debts  which  were  owing  to  the  several  heads  of  ezpence  of  her  Majesty's 
civil  government  at  Midsummer  1710,  amounting  to  £611,762,  one  of  the  heads 
whereof  was,  To  the  building  at  Woodstock,  by  estimation,  £60,000 ;  and  upon  this 
estimate,  a  bill  was  brought  into  the  House,  and  passed  into  an  act,  intituled.  An 
act  for  enabling  her  Majesty  to  raise  £500,000,  for  the  uses  of  her  civil  govern- 
ment, to  be  applied  towards  payment  of  such  debts  and  arrears  owing  to  her 
servants,  tradesmen,  and  others,  as  are  therein  mentioned. 

In  the  first  year  of  Ring  Geo.  I.  an  act  passed,  intituled.  An  act  for  enlarging 
the  fti/nd  of  the  Governor  and  Company  of  the  Bank  of  England,  and  for  satisfying 
an  arrear  for  work  and  materials  at  Blenheim,  incurred  whilst  that  building  wa» 
carried  on  at  the  expenee  of  her  late  Majesty,  etc.  which  takes  notice,  that  the 
building  at  Blenheim,  and  making  the  gardens  and  other  convenienoiee  thra-eto,  had 
been  begun  and  carried  on  accordingly  at  the  expenee  of  her  said  late  Majesty,  and 
that  the  charge  thereof  had  been  borne  by  her  Majesty  out  of  the  revenues  appointed 
for  the  uses  of  her  civil  government ;  and  then  goes  on  thus,  viz.  "  For  the  clearing 
of  any  doubt  that  might  arise,  whether  the  debts  which  then  remained  unsatisfied  to 
artificers  and  others,  for  work  performed  and  materials  delivered  upon  account  of 
the  building  and  works  aforesaid,  whilst  the  same  were  carried  on  as  aforesaid,  ought 
to  be  satisfied  out  of  the  arrears  of  her  Majesty's  said  revenues,  due  at  the  time  of 
her  demise,  and  the  monies  then  remaining  of  the  said  £600,000,  by  the  aforesaid 
act  authorized  to  be  raised ;  it  is  thereby  declared,  that  all  the  debts  which  then  re- 
mained unsatisfied  to  artificers  and  others,  for  [641]  work  performed,  and  materials 
delivered  on  account  of  the  said  building  and  works  on  or  before  the  1st  day  of  June 
1712,  when  her  Majesty  first  caused  the  payments  on  account  of  the  said  building 
to  be  stopped,  ought  to  be,  and  the  same  are  thereby  accordingly  directed  and  en- 
acted to  be  paid  out  of  the  monies  then  remaining  of  the  aforesaid  sum,  by  the  last 
mentioned  act  authorized  to  be  raised,  and  out  of  the  arrears  of  the  said  revenues 
granted  to  her  Majesty  for  the  uses  of  her  civil  government  as  aforesaid,  due  at  the 
time  of  her  demise,  in  such  and  the  like  manner,  and  by  such  proportions  onlj  as 
other  her  Majesty's  debts  were  or  ought  to  be  paid." 

In  pursuance  of  this  act,  King  Greo.  I.  by  his  letters  of  privy  seal,  dated  the  I4th 
of  September  1715,  authorized  and  commanded  the  Lords  Commissioners  of  the 
Treasury,  that  out  of  the  monies  then  remaining  in  the  receipt  of  the  Exchequer, 
of  the  said  £500,000,  and  also  out  of  the  arrears  of  the  revenues  granted  to  her 
said  late  Majesty  for  the  uses  of  her  civil  government,  due  at  the  time  of  her  demise; 
they  should  issue  any  sum  not  exceeding  £30,000  to  the  said  Mr.  Traven,  to  be 
applied  and  paid  over  by  him  towards  discharging  such  debts  as  remained  un- 
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aatisfied  to  the  artificers  and  others,  for  work  performed  and  goods  and  materials 
deliTered  upon  account  of  the  said  building  and  works,  on  or  before  the  Ist  of  June 
1712;  according  to  such  bills  and  accounts  thereof  as  should  be  examined  and 
allowed  by  William  Lowndes  sen.  James  Craggs  sen.  and  William  Sloper,  Esqrs.,  who 
were  thereby  appointed  to  settle  and  adjust  the  demands  of  the  artificers  and  others, 
relating  to  the  said  works  at  Blenheim. 

Under  this  authority,  Mr.  Lowndes,  Mr.  Craggs,  and  Mr.  Sloper  settled  and 
adjusted  the  demands  of  the  artificers  and  others,  and  particularly  of  the  responr 
dents,  and  ordered  a  third  part  of  their  respective  demands  to  be  paid ;  and  £16,000 
or  thereabouts,  having  been  issued  into  the  hands  of  Mr.  Travers,  pursuant  to  thq 
said  letters  of  privy  seal,  he  paid  several  of  tiie  said  artificers  and  others  a  third 
part  of  their  respective  demands;  and  particularly,  in  January  1716,  he  paid  the 
respondents  d£2144  lis.  and  £741  178.  2d.  which  they  accepted,  and  for  which  they 
gave  a  receipt  to  Mr.  Travers  as  so  much  received  of  him,  pursuant  to  the  6aid 
letters  of  privy  seal,  out  of  the  arrears  and  remains  of  her  late  Majesty's  revenues. 

But  in  Easter  Term  1718,  thb  respondents  exhibited  their  bill  in  the  Court  of 
Exchequer  against  the  Duke  of  Marlborough  and  the  said  Sir  John  Vanbrugh,  set- 
ting forth,  that  the  house  and  buildings  at  Blenheim  were  erected  at  the  Duket's 
expenoe;  and  that  the  Lord  Treasurer  Grodoiphin,  by  an  instrument  in  writing, 
dated  the  9th  of  June  1705,  had  appointed  the  said  Sir  John  Vanbru^,  at  the 
request  and  on  the  behalf  of  the  Duke,  to  be  surveyor  of  the  said  works  and  build- 
ings ;  and  thereby  authorized  him  to  make  contracts  for  work  and  materials ;  and 
that  Sir  John  Vanbrugh  had  accordingly  entered  into  an  agreement  in  writing  witli 
the  respondents,  dated  the  10th  of  May  1706,  whereby  the  re-[642}-Bpondent8  agreed 
to  perform  the  masons  work  in  the  said  building  at  the  rates  and  prices  therein 
mentioned :  and  the  bill  charged,  that  they  entered  upon  the  work,  and  continued 
in  the  same  tiU  August  1712,  upon  the  credit  of  the  Duke  of  Marlborough ;  and  that 
they,  from  time  to  time,  made  out  their  bills,  and  the  same  were  cast  up,  stated,  and 
signed  by  Sir  John  Vanbrugh,  Henry  Joynes,  Tilleman  Bobart,  and  William  Jeffer- 
son; and  that  there  remained  due  to  them  the  sums  of  £7314  16s.  4d.  and  £50. 
The  respondents  therefore  prayed  by  their  said  bill,  that  the  Duke  might  be  decreed 
to  pay  the  said  two  sums,  together  with  interest  for  the  said  £7314  16s.  4d.  from  the 
time  they  received  the  third  part  of  their  debt  from  Mr.  Travers,  in  January  1715 ; 
and  that  if  Sir  John  Vanbrugh  did  not  act  in  the  premises  on  the  behalf  of  the 
Duke  of  Marlborough,  that  then  the  said  Sir  Jc^n  Vanbrugh  might  be  decreed  to 
pay  their  said  demands  and  interest. 

The  Duke  of  Marlborough  put  in  his  answer  to  this  bill,  and  said  1^  knew  not 
by  whom  the  respondents  bills,  or  the  works  and  materials  therein  mentioned,  were, 
signed,  measured,  and  stated,  but  that  he  never  signed  or  allowed  their  bills  or  ac- 
counts.    And  the  cause  being  at  issue,  came  on  to  be  heard  upon  the  21st  of  Feb- 
ruary 1720,  when  the  Court  declared,  that  the  Duke  of  Marlborough  was  bound  by 
the  instrument  signed  by  the  late  Earl  Godolphin,  appointing  Sir  Jdin  Vanbrugh 
surveyor  of  the  works  and  buildings  aforesaid,  and  empowering  him  to  make 
contracts  with  artificers  and  workmen  to  be  employed  about  the  said  buildings; 
and  also  by  the  contract  made  by  the  said  Sir  Johti  Vanbrugh  with  the  respondents 
in  pursuance  thereof,  and  ought  to  pay  what  remained  due  to  them  by  virtue  there- 
of; and  therefore  ordered  and  decreed,  that  the  Duke  should  account  with  and 
satisfy  the  respondents  for  what  remained  due  to  them  for  the  said  building 
pursuant  to  the  said  contract ;  the  taking  of  which  account  was  thereby  referred  to 
the  Deputy  Remembrancer,  who,  for  the  better  discovery  and  ascertaining  what 
was  due  thereupon  to  the  respondents,  was  to  be  armed  with  a  commiseion  for  ex- 
amination of  witnesses,  for  proving  any  particular  matters  relating  to  the  said 
account;  and  if,  upon  taking  the  said  account,  any  special  matter  should  arise 
before  the  said  Deputy  Remembrancer,  he  was  to  report  the  same  to  the  Court :  and 
the  consideration  of  interest  for  what  should,  upon  the  said  account,  appear  to  bo 
remaining  due  to  the  respondents,  was  reserved  till  the  coming  in  of  the  report :  and 
if  it  should  appear  to  the  Deputy  Remembrancer,  that  there  had  been  any  stated 
aeeount  of  any  of  the  matters  in  question,  tne  same  was  not  to  be  unravelled ;  but 
the  Deputy  Remembrancer  should,  in  his  report,  compute  interest  for  the  balonee 
of  such  stated  account,  notwithstanding  that  the  consideration,  whether  such  interest 
H.L.  n.  369  24 
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should  be  allowed  or  not  was  reeea-ved  as  aforesaid. — This  decree  was  afterwards 
affirmed  by  the  House  of  Lords  upon  an  appeal. 

The  Deputy  Remembrancer  accordingly  made  his  report  on  the  7th  of  June  1722, 
and  thereby  certified,  that  the  Duke  of  Marl-[543]-borough  was,  in  May  1710,  in- 
debted to  the  respondents  in  £1300  12b.  lOd.  for  Burford  stone,  before  that  time 
by  tiiem  delivered  at  Blenheim,  for  the  service  of  his  Grace;  and  that  the  same  was 
stated  and  allowed  by  William  Jefferson,  the  proper  officer  appointed  for  that  purpose 
in  May  1710,  to  be  then  due  to  the  respondents;  and  therefore  the  Deputy  computed 
interest  at  £5  per  cent,  for  that  sum,  from  the  9th  of  May  1710. — ^That  the  Duke  was 
in  June  1710  indebted  to  the  respondents  in  the  further  sum  of  X1598  13s.  6d.  for 
Burford  stone,  before  that  time  by  them  delivered  at  Blenheim  for  the  service  of  hia 
Grace ;  and  that  the  said  sum  was  stated  and  allowed  by  the  said  Jefferson,  the  proper 
officer  appointed  for  that  purpose  as  aforesaid,  in  the  said  month  of  June  1710,  to  be 
due  to  the  respondents  ;  and  therefore  the  Deputy  computed  interest  for  that  sum,  after 
the  rate  aforesaid,  from  the  9th  of  June  1710. — ^That  the  Duke  was  in  September  1710, 
indebted  to  the  respondents  in  the  further  sum  of  £1793  1  Is.  Id.  for  masons  work  done 
by  tliem  at  Blenheim  for  the  service  of  his  Grace,  and  that  the  same  was  stated  and  al- 
lowed to  be  due  to  them  by  Sir  John  Vanbrugh,  Joynee,  and  Bobart,  the  proper  c^cer* 
appointed  by  hiai  Grace  for  that  purpose,  in  September  1710;  and  therefore  the  Deputy 
computed  interest  for  that  sum,  at  the  rate  aforesaid,  from  th,e  9th  of  September 
1710. — ^That  the  Duke  was  on  the  10th  of  March  1710,  indebted  to  the  respondent) 
in  £4947  4b.  5d.  for  masons  work  done  by  them  at  Blenheim  for  the  service  of  his 
Grace,  and  that  that  sum  was  stated  and  allowed  to  be  due  to  them  by  the  said  Sir 
John  Vanbrugh,  Joynee,  and  Bobart,  the  proper  officers  appointed  for  that  purpose 
by  his  Grace,  on  tlie  said  10th  of  March  1710:  and  upon  the  whole  matter,  the 
Deputy  reported  tlie  Duke  to  be  indebted  to  th^  respondents  in  £12,229  13s.  2d.  but 
whether  the  interest  before  computed  ought  to  be  allowed,  he  left  to  the  judgment  of 
the  Court. 

But  as  to  the  sum  of  £60,  which  the  respondents  demanded  hy  their  bill,  aad 
which  they  swore,  in  their  answer  to  the  Duke  of  Marlborough's  cross  bill,  to  be 
due  to  them  on  a  particular  account  therein  mentioned,  their  answer  was  falsified 
in  that  particular ;  for  it  was  proved,  and  they  were,  on  the  contrary,  reported  in- 
debted to  the  Duke  of  Marlborough  on  that  account  £87. 

The  Duke,  in  his  life-time,  took  the  following  exceptions  to  tiiis  report:  I.  For 
that  the  Deputy  had  allowed  tlie  respondents  the  several  sums  aforesaid,  for  Burford 
stone  delivered,  and  masons  work  done;  whereas  tJiere  was  not  sufficient  evidence 
in  the  cause,  that  such  stone  was  delivered,  or  such  work  done  by  the  respondents. 
— ^11.  For  that  the  Deputy  hawi  certified,  that  the  said  two  first  sums  for  Burford 
stone,  were  stated  and  allowed  by  the  said  Jefferson,  the  proper  officer  appointed 
for  tlist  purpose;  whereas  the  said  Jefferson  was  not  appointed  for  any  such  pur- 
pose, either  by  the  Duke  of  Marlborough  or  the  late  Earl  Goddphin,  neiUier  had  Sir 
John  Vanbrugh,  Joynee,  and  Bobart,  or  any  of  them,  jointly  or  severally,  any  power 
or  autho-[644}-rity  to  depute  or  appoint  the  said  Jefferson  for  the  purpose  aforesaid, 
nor  was  any  appointment  of  the  said  Jefferson  produced  bef<M«  the  Deputy. — 
ni.  For  that  the  Deputy  ought  not  to  have  computed  interest  for  any  of  the  sums 
in  his  report  mentioned,  in  regard  they  did  not-  in  their  nature  carry  interest;  nor 
was  there  any  account  stated  of  the  matters  in  question,  within  the  intention  of 
the  said  decree;  and  for  that  die  Deputy  had  computed  interest  from  the  year 
1710,  without  taking  notice  in  his  report,  that  the  respondents  by  their  bill  only 
prayed  interest  from  January  1715,  for  the  money  claimed  to  be  then  remaining  due 
to  them;  and  the  bills  (if  any)  then  examined  and  allowed  by  Mr.  Lowndea,  Mr. 
Craggs,  and  Mr.  Sloper,  were  so  examined  and  allowed  by  virtue  of  his  Majesty's 
letters  of  privy  seal,  in  pursuance  of  the  said  act  of  parliament  of  the  first  year  of 
his  reign ;  witliout  the  allowance  or  privity  of  the  Duke  of  Marlborough,  or  any 
authority  from  him,  and  without  seeing  any  of  the  former  accounts,  or  any  vouchen 
whatsoever,  and  without  any  proof  that  the  work  therein  mentioned  was  done,  or 
the  materials  delivered. 

Before  these  exceptions  or  the  special  matter  of  tlie  said  report  came  on  to  be 
argued,  the  Duke  of  Marlborough  died  ;  having  made  his  will,  and  thereof  appointed 
the  appellants  and  the  Dukes  of  Montague  and  Bridgwater  executors;  but  the 
appellants  only  proved  the  will,  and  acted  in  the  said  executorship. 
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The  cause  being  revived,  was  heard  upon  the  said  report  and  exceptions  on  tlie 
17ih  of  June  1723,  when  the  Court  thought  fit  to  over-rule  the  first  and  second 
exceptions;  and  on  the  20th  of  the  same  month,  the  cause  came  on  upon  tlie  third 
exception,  when  one  of  the  Barons  being  absent,  and  the  rest  of  them  divided  in 
opinion,  it  was  ordered,  that  it  should  be  referred  back  to  the  Deputy  Remembrancer 
to  review  bis  report  upon  tlie  subject  master  of  the  said  third  exception ;  and  to 
state  specially  to  the  Court,  the  interest  of  the  several  principal  sums,  by  the  said 
report  certified  to  be  due  to  the  respondents,  and  to  compute  the  same  from  the 
respective  times  the  said  principal  sums  became  due  to  the  respondents  in  the  year 
1710,  and  also  from  the  9th  of  January  1715. 

lie  Deputy  Remembrancer  made  his  report  accordingly  on  tlie  3d  of  July  1723, 
and  certified,  that  the  principal  and  interest,  computed  from  1710,  amounted  to 
£12,289  15s.  and  that  the  same,  computed  from  the  9th  of  January  1715,  amounted 
to  £9850  lis.  lid.  On  the  14tih  of  November  1723,  the  cause  came  on  again  to  be 
heard  upon  this  second  report,  when  the  Barons  were  again  divided  in  opinion ;  but 
at  last  the  Court  declared,  that  no  interest  ought  to  be  allowed  to  the  respondents 
on  account  of  tlie  said  bills  of  Burford  stone,  stated  in  May  and  June  1710;  and 
therefore  ordered,  that  the  Deputy  should  review  his  said  second  report  in  those 
particulars,  and  rectify  the  same;  and  should  compute  interest  at  £5  per  cent, 
on  the  said  other  bills  of  measured  work  from  the  9th  of  January  1715. 

[646]  Pursuant  to  this  last  order,  the  Deputy  made  his  report  on  the  14th  of 
December  1723,  and  thereby  certified  to  be  due  to  the  respondents  £,90ii  I7s.  5d. 

From  these  orders  of  the  17th  and  20th  of  June,  and  14th  of  November  1723, 
the  appellants  appealed ;  and  on  their  behalf  it  was  argued  (T.  Reeve,  C.  Talbot), 
that  in  a  case  so  circumstanced  as  the  present,  where  the  Duke  of  Marlborough 
never  apprehended  himself  to  be  liable  to  pay  for  the  said  building,  and  con- 
sequently could  not  think  himself  concerned  to  loc^  after  the  contracts  or  the 
execution  of  them,  nor  had  any  of  the  accounts,  receipts,  or  vouchers,  relative  to 
the  building,  the  respondents  ought  to  be  held  to  the  strictest  and  clearest  proof 
that  the  nature  of  their  demands  was  capable  of ;  whereas  on  the  contrary,  it  was 
apprehended,  that  the  proof  made  by  the  respondents  was  such  as  ought  not  to  be 
admitted  in  ajiy  case  whatever. 

For  as  to  the  two  first  sums  of  £1300  128.  lOd.  and  £1598  138.  6d.  for  Burford 
stone,  the  only  evidence  produced  to  support  these  demands,  was  two  bills,  the  first 
dated  May  1710,  and  the  othw  June  1710;  in  which  the  Duke  was  made  debtor  to 
Edmund  Bray  Esq.  and  Edward  Strong,  for  the  quantities  of  Burford  stone  therein 
mentioned ;  and  at  the  bottom  of  each  bill  was  the  following  subscription,  but  with- 
out any  date,  viz.  "  The  above  mentioned  stone  was  received  into  the  works,  by 
your  humble  servant,  William  Jefferson."  And  then  Jefferson  proved  his  name  set 
to  the  said  bills  to  be  of  his  writing. 

This  evidence  the  appellants  apprehended  to  be  not  only  very  insufficient,  but  of 
dangerous  consequence  to  be  admitted.  I.  For  by  these  bills,  the  Duke  was  made 
debtor  to  Mr.  Bray  and  Mr.  Strong  for  the  stone  delivered,  but  in  what  proportions 
they  were  entitled  did  not  appear;  nor  could  a  payment  of  the  bills  to  the  re- 
spondents discharge  the  appellants  from  any  demand  which  Mr.  Bray  might  make 
against  them,  even  for  the  whole  money  due  on  those  bills.  II.  Though  Jefferson 
(wore  that  he  was  clerk  of  the  works,  and  signed  the  bills  by  an  authority  from  Sir 
John  Yanbrugh  and  Joynee,  yet  no  such  authority  was  produced,  nor  would  the 
same,  if  produced,  have  bedn  valid ;  for,  in  truth,  Jefferson  was  not  a  clerk  of  the 
worics,  but  only  a  labourer  in  trust,  to  call  the  other  workmen  to  their  duty ; 
Joynes  and  Bobart  being  appointed  by  the  late  Earl  Godolphin  joint-comptrollers, 
i.e.  clerks  of  the  works ;  which  was  an  office  personal  to  themselves,  and  could  not, 
eren  with  tJie  concurrence  of  Sir  John  Vanbrugh,  who  was  only  surv^or,  be 
delegated  by  both  or  either  of  them,  to  Jefferson  or  any  otiier  person.  III.  If 
Jefferson's  certificate,  that  the  stone  was  ddivered,  and  his  proving  his  hand  to  that 
certificate,  without  any  proof  of  ihe  ddivery  of  the  stone,  should  be  allowed,  the 
consequence  would  be  the  most  mischievous  imaginable;  for  by  the  same  rule  he 
migjit  certify,  that  tem  times  more  stone  was  delivered,  and  yet  he  could  not  be  in- 
dicted for  perjury,  because  his  evidence,  that  he  signed  the  certificate  was  true, 
though  the  matter  of  the  certificate  itsdf  was  false :  besides  it  was  more  than  [646] 
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probable,  that  Jefierson  did  not  receive  all  the  stone  -which  he  had  certified  to  be 
ddiyered ;  because  it  was  not  only  proved,  that  he  was  sottish  and  careless,  and 
frequently  absent  from  his  business,  but  also,  that  one  Ange  received  stone  into  the 
building  at  the  time  the  stone  was  mentioned  in  Jefferson's  certificate  to  be  delivered. 

And  as  to  the  two  bills  of  measured  work  for  £1793  lis.  Id.  and  £4947  Is.  5d. 
there  was  no  evidence  that  the  work  mentioned  in  either  of  those  bills  was  actually 
done ;  but  only  that  the  birlls  were  signed  by  Sir  John  Vanbrugh,  Joynes,  and  Bobart, 
and  which,  for  tlie  reasons  above  mentioned,  ought  not  to  be  admitted.  Besides, 
it  was  proved  in  the  cause,  that  Bobart  never  made  up,  prized,  or  adjusted  any  of 
the  workmen's  bills;  but  that  they  were  so  done  by  Sir  John  Vanbrugh  and  Joynes, 
without  him,  although  by  Lord  Godolphin's  warrant,  Bobart  was  equally  intrusted 
in  tiiat  business  with  Joynes:  and  the  reason  of  making  Bobart  and  Joynes  joint- 
comptrollers  was,  that  they  might  be  a  check  upon  Sir  John  Vanbrugh,  and  upon 
one  another,  as  appeared  from  the  warrants  thems^ves.  That  Bobart,  in  his  de- 
position on  the  respondent's  b^alf,  had  owned,  that  only  some  of  the  prices  of  the 
work  charged  in  the  said  bills,  were  pursuant  to  the  contract ;  and  that  the  rest  were 
allowed  by  him  and  Sir  John  Vanbrugh  and  Joynes;  whereas  it  was  apprehended, 
that  none  of  these  persons  had  power  to  allow  greater  prices  than  were  at  first 
contracted  for,  as  there  was  no  power,  there  was  certainly  no  reason  for  so  doing; 
it  being  proved  in  the  cause,  that  the  prices  allowed  by  tlie  contract  were  a  third 
part,  or  more,  greater  than  those  which  were  paid  by  the  Duke  after  he  took  upon 
himself  the  charge  of  the  said  building. 

That  no  interest  ought  to  be  allowed  for  these  two  last  bills :  I.  Because  it  was 
apprehended,  that  by  the  balance  of  a  stated  account,  mentioned  in  the  decree,  must 
be  understood  a  balance  resulting  from  an  account  of  receipts  on  the  one  side,  and 
work  done  or  materials  delivered  on  the  other;  but  no  such  account  was  ever  stated 
or  made  up  in  this  case  by  any  of  the  officers  appointed  by  Lord  Godolphin ;  nor 
had  any  of  those  cheers  any  power  from  his  Lorde^ip  to  state  accounts.  II.  Because 
nothing  more  was  produced  as  a  stated  account,  iu  order  to  found  a  demand  of  in- 
terest, than  the  said  two  bills  signed  by  Sir  John  Vanbrugh,  Bobart,  and  Joynes,  in 
1710 ;  and  it  was  admitted,  that  no  demand  was  ever  made  upon  the  Duke  of  Marl- 
borough by  the  respondents,  for  the  money  pretended  to  be  due  to  them,  till  after 
payment  was  stopped  by  the  Crown ;  nor  was  there  any  evidence  in  the  cause,  that 
anjy  such  demand  was  made  at  all :  and  after  signing  those  bills,  viz.  in  October  and 
December  1711,  several  sums,  amounting  to  £1654  5s.  lOd.  were  admitted  by  the 
respondents  to  have  been  received  from  Mr.  Taylor,  in  part  of  a  running  account 
III.  Because  the  respondents  themselves  never  apprehended  that  there  was  any 
stated  account  till  1715,  when  the  same  was  adjusted  by  Mr.  Lowndes,  Mr.  Craggs, 
and  Mr.  [647]  Sloper,  the  commissioners  appointed  by  the  King's  letters  of  privy 
seal ;  and  so  it  appeared  from  the  tenor  of  their  bill  in  the  Exchequer,  wherein  they 
set  out,  that  at  that  time  there  was  so  much  stated  to  be  due  to  them  by  the  said 
commissioners,  of  which  they  received  a  third  part  from  Mr.  "rravers,  and  prayed 
interest  for  the  residue,  from  the  time  of  paying  that  third  part:  but  it  could  not  be 
pretended,  that  any  account  stated  by  the  said  commissioners  pursuant  to  tiie  said 
privy  seal,  and  founded  upon  the  said  act  of  parliament,  and  to  which  appointmeuT 
the  Duke  was  no  party,  could  be  binding  or  conclusive  to  the  appellants;  and 
especially  since  it  was  proved  in  the  cause,  tiiat  even  that  account  was  allowed 
upon  the  credit  of  Joynes,  and  upon  his  allegation  that  it  was  true,  without  seeing 
any  of  the  former  accounts,  or  without  any  proof  tbaC  the  work  was  done  or  the 
materials  delivered: — But  indeed,  the  respondents  counsel  were  so  candid  as  to 
give  up  that  matter  on  arguing  the  exceptions.  IV.  Because,  as  the  allowing  or 
not  allowing  of  interest  is  generally  discretionary,  and  depends  upon  circumstances : 
so,  besides  the  reasons  already  mentioned,  there  was  another  tnanifest  reason  for 
not  allowing  it  in  this  case;  namely,  because  the  respondents  had  charged  such 
extravagant  rates  for  their  work,  in  consideration  of  the  slow  and  precarious  pay- 
ments from  the  Crown :  and  the  allowing  interest  besides,  was  giving  them  a  double 
recompence;  an  extravagant  price  in  consideration  of  dday,  and  interest  too  for 
such  dday ;  which  interest  made  it  equivalent  to  prompt  payment,  and  so,  in  effect, 
there  was  no  delay ;  and  yet  the  excessive  prices  were  allowed  only  in  consideration 
and  upon  supposition  of  delay. — ^That  all  the  bills  and  vouchers,  and  ail  the  receipts 
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for  money  paid  to  the  respondentg  and  the  other  workmen,  on  account  of  the  build- 
ing, were  in  the  hands  of  the  (^cers  appointed  by  the  Ixn-d  Treasurer  Godolphin ; 
and  tile  Duke  was  obliged  to  commence  a  suit  in  Chancery,  (which  the  appellants 
had,  since  hia  death,  revived,)  in  order  to  have  those  receipts,  etc.  delivered  up, 
that  they  might  be  able  to  ascertain  the  demands  of  the  several  workmen:  and 
though  the  respondents  had  singled  out  and  demanded  the  money  due  on  ijie 
aforesaid  four  bills  in  1710,  yet  it  appeared  in  the  cause,  that  they  had  received 
several  bills  alleged  to  be  due  since  that  time ;  and  particularly  a  bill  of  £1153  19s.  3d. 
alleged  to  be  due  in  January  1711;  which  was  not  easily  to  be  accounted  for, 
unless  part  of  the  money  now  demanded  was  included  in  those  subsequent  bills; 
but  which,  for  want  of  the  former  bills  and  vouchers,  the  appellants  were  not  able 
to  make  out.  And  it  was  observable,  that  Jo3me8,  upon  whose  credit  and  allegation 
the  commissioners  adjusted  the  said  debt  in  1715,  gave  in  a  state  of  the  debt  under 
his  own  hand,  and  proved  in  the  cause,  amounting  to  £34,581  58.  7d.  after  which 
no  more  work  is  pretended  to  have  been  done ;  and  yet  the  state  of  that  debt,  laid 
before  the  said  conunissioners  by  Joynes  in  1715,  and  allowed  by  them,  amounted  to 
£44,947  Os.  6d. ;  so  that,  besides  paying  a  third  part  more  in  the  prices,  the  debt 
was  raised  above  a  fourth  part  [648]  more  in  Uie  whola  And  therefore  it  was 
hoped,  that  ihe  said  several  orders  would  be  reversed  and  set  aside;  and  that 
proper  directions  would  be  given  for  ascertaining  what,  if  any  thing,  really  re- 
mained due  to  the  respondents. 

On  behalf  of  the  respondents  it  was  said  (T.  BooUe,  S.  Strange),  that  as  to  the 
objection  to  the  prices  charged  in  the  bills,  because  the  work  had  since  been  carried 
on  by  other  persons  at  lower  prices;  it  might  very  reasonably  be,  when  there  re- 
mained little  to  be  finished,  and  which  could  be  done  by  men  living  and  settled  in 
the  neighbourhood ;  whereas,  when  the  buildings  were  first  begun  and  carried  on  by 
the  respondents,  they  were  under  the  necessity  of  procuring  a  great  number  of 
workmen  from  London,  and  other  distant  parts  of  the  kingdom,  to  leave  their 
families  at  a  great  expence,  and  this  upon  account  of  the  extraordinary  expedition 
which  was  required  from  them  in  carrying  on  the  said  works;  but  the  prices 
charged  by  the  respondents  were  tueh  at  they  contracted  for;  and  though  several 
persons  made  proposals,  nobody  would  undertake  the  business  at  lower  rates  at  that 
time.     As  to  the  first  exception,  which  the  Court  over-ruled,  it  was  sufficiently  proved 
in  the  cause,  that  the  several  works  mentioned  in  the  bdUs  were  done  and  the  stone 
ddivered  by  the  respondents ;  that  the  several  bills  thereof  were  stated  and  allowed 
l^  the  proper  officers  appointed  by  the  Duke,  or  those  acting  on  his  behalf  for  that 
purpose ;  and  that  this  allowance  was  as  effectual  as  if  signed  by  the  Duke  himself. 
As  to  ihe  second  exception,  which  was  likewise  over-ruled  by  the  Court;  it  was  also 
proved  in  the  cause,  that  William  Jefferson  was  appointed  clerk  of  the  works,  and 
that  his  propw  and  constant  business  was  to  take  an  account  of  materials  brou^t 
into  the  works,  and  certify  the  same  to  the  pay-master  monthly ;  that  Jefferson  made 
out  the  two  bills  in  this  exception  mentioned,  among  many  others  which  were  paid 
to  the  respondents,  and  thereby  certified  under  his  hand,  what  quantities  of  stone  . 
the  respondents  had  brought  into  the  works,  and  at  what  prices,  in  the  months  of 
May  and  June  1710;  and  the  prices  therein  charged  appeared  to  be  the  same  as 
were  agreed  for  by  the  contract  between  Sir  John  Vanbrugh  and  the  respondents : 
that  this  being  the  method  prescribed  by  the  Duke,  or  those  who  had  full  power 
to  act  on  his  behalf;  and  having  for  several  years  been  followed  by  all  persons 
concerned  in  the  works,  and  many  thousand  pounds  having  been  paid  pursuant 
thereto,  the  same  ought,  after  so  great  a  length  of  time,  to  be  allowed.     And  as  to  the 
third  exception,  it  was  conceived,  that  by  the  order  of  the  14th  of  November,  tlie 
appeUants  had  had  sufficient  advantage  from  this  exception;  the  interest  of  tlie 
two  sums  due  for  stone  delivered  in  1710,  being  now  totally  deducted,  and  tlie 
interest  of  the  otber  two  bills  for  work  done  in  the  said  year  1710,  being  computed 
only  from  the  9th  of  January  1715,  to  the  respondents  loss  of  £3000,  which  that 
interest  amounted  to:   and  as  to  the  two  bills  for  work,  on  which  interest  was 
allowed,  the  respondents  humbly  insisted  on  the  justice  of  that  allowance;  those 
bills  appearing  to  be  signed  and  allowed  by  the  [649]  Duke's  agents  in  the  follow- 
ing manner,  viz.  September  1710,  measured  and  catt  wp  per  Henry  Joynes,  Tille- 
man  Bobart;  and  then  under  written,  Thit  bill,  aceordinif  to  the  teveral  price* 
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agreed  on  per  contract,  amoimts  to  (mention  the  Bum)  allowed  per  J.  V»nbrugh, 
Henry  Joynes,  Tilleman  Bobart.  This  was  appr^ended  to  be  a  stating  of  account! 
within  tlie  intention  of  the  decree,  eepeciallj  as  it  was  provided  by  the  contract,  that 
the  respondents  should  have  frequent  measurements  and  stating  of  accounts;  nor 
was  it  pretended  that  the  accounts  were  ever  stated  in  any  other  manner :  that 
the  respondents  demand  of  interest  in  this  case  was  founded  upon  great  justice  and 
reason,  in  consideration  of  the  length  of  time  tbey  had  been  out  of  their  money, 
viz.  from  the  year  1710,  and  more  particularly,  as  the  very  contract  itself  provided. 
that  the  respondent  should  futve  such  frequent  meamremente,  stating  of  aceovmU, 
and  admmce  of  money  thereon,  that  they  shottld  not  expend  of  their  own  money 
above  £500  at  any  time,  the  better  to  enable  them  to  carry  on  and  finish  the  said 
ii'ork.  And  since  the  appellants,  after  so  much  canvassing  of  this  affair,  had  not 
been  able  to  shew  the  least  error  in  any  of  the  said  bills,  the  respondents  submitted 
that,  as  the  strongest  evidence  of  the  fairness  of  their  demand,  and  of  the  care  witb 
which  their  bills  were  settled  by  the  Duke's  agents;  and  the  same  being  therd>y  I 
stated  and  reduced  to  a  certainty,  it  was  hoped  they  would  carry  the  interest  which  | 
had  been  allowed,  and  which  was  but  a  small  part  in  comparison  of  the  whole. 

But  after  hearing  counsel  on  this  appeal,  it  was  ORnERBD  and  adjudged,  thitt 
the  said  several  orders  therein  complained  of  should  be  reversed :  and  the  House 
being  of  opinion,  "  that  the  four  bills  in  question  for  Burford  stone  delivered,  and 
work  done  at  Blenheim,  ought  not  to  be  taken  as  stated  accounts,  within  the  mean- 
ing of  the  decree  in  the  said  cause:  "  it  was  therefore  further  ordbbed,  that  tlu- 
parties  should  forthwith  go  to  an  open  account  touching  the  particulars  cx>ntained 
in  the  said  four  bills,  and  any  satisfaction  received  for  the  same,  or  any  part 
thereof:  and  the  said  Court  of  Exchequer  was  to  cause  an  account  to  be  taken 
accordingly :  in  taking  whereof,  the  Deputy  Remembrancer  was  to  examine  into  the 
trutli  and  reality  of  the  said  particulars,  and  into  the  rates  and  prices  th«wf, 
whether  such  rates  and  prices  were  agreeable  to  tlie  contracts  made  by  Sir  John 
Vanbrugh,  or  the  persons  appointed  by  the  late  Earl  Godolphin  for  that  purpose, 
as  to  such  part  of  the  said  particulars  as  fell  within  such  contracts;  and  as  to  such, 
part  as  did  not  faU  within  tJie  said  contracts,  whether  the  same  were  reasonable: 
and  the  Deputy  was  likewise  to  see  whether  the  said  particulars,  or  any  of  than. 
were  comprised  in  any  other  bills  of  work  or  materials,  which  had  been  paid  off  and 
dischargcMl ;  and  what  should  be  found  to  remain  due  and  unsatisfied  to  the  re- 
spondents tihe  appellants  were  to  pay :  and  for  the  better  taking  the  said  account, 
the  said  Court  was  to  cause  the  parties  to  be  examined  upon  interrogatories,  so 
far  as  should  be  necessary,  touching  the  matter  of  the  said  account,  and  for  the 
[660]  discovery  of  all  accounts,  books,  vouchers,  papers,  and  writings,  touching  or 
relating  to  the  said  buildings  at  Blenheim,  and  any  money  paid  or  satisfadion 
given  for  or  on  account  of  the  same,  and  to  compel  the  respective  parties  in  this 
cause  to  produce  upon  oath,  before  the  said  Deputy  Remembrancer,  all  such  of  the 
said  accounts,  books,  vouchers,  papers,  and  writings,  as  were  in  their,  or  any  of  their 
respective  custody  or  power;  and  that  the  said  Court  of  Exchequer  should  gi^e 
such  further  directions,  pursuant  to  this  order,  as  should  be  just.  (Jour,  vol 
22.  p.  270.) 


Case  9.—  Countess  Dowager  of  Kildaee, — Appellant ;  Eichahd  Hopson, — 
Bespondent  [5th  February  1734]. 

[Mew's  Dig.  vi.  1367 ;  viii.  156.     See  Cooke  v.  Stevens  (1898)  1  CL  162.] 

[A.  being  indebted  to  B.  in  £800  on  a  stated  account^  entered  into  articles  for 
the  payment  of  this  debt  by  instalments,  of  £80  per  ana.  A.  afterwards,  bj 
Jeed,  created  a  term  of  years  for  the  payment  of  his  debts  out  of  the  rents 
and  profits  of  his  estate,  but  not  by  sale  or  mortgage.     Only  two  of  these 
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instalments  being  paid,  a  bill  was  brought  for  reoovering  the  rest;  and  on 
a  question,  whether  th^  carried  interest,  it  was  held  they  did;  and  they 
were  accordingly  decreed  to  be  paid,  with  interest  at  £4  per  cent.  An 
executor  retaining  a  large  part  of  testator's  personal  estate,  during  the 
pendency  of  divers  suits  touching  the  validity  of  some  of  his  debts,  shall  be 
chargeable  with  interest  for  the  annual  balance  in  his  hands.] 
**  Deckbb  of  Chancery  affibhed,  with  tome  variation. 
See  note  at  the  end  of  this  title  [p.  390  infra].** 

The  Earl  of  Ranelagh  being  indebted  to  Sir  Charles  Hopson,  upon  a  stated 
account,  in  £800  by  articles  of  agreement,  dated  the  10th  of  August  1705,  obliged 
himself,  his  heirs,  executors,  and  administrators,  to  pay  to  the  said  Sir  Charles 
Hopson,  his  executors,  administrators,  and  assigns,  tbo  said  sum  of  £800  by 
quarterly  payments,  after  the  rate  of  £80  a  year,  until  the  same  should  be  fully 
satisfied,  the  first  payment  to  be  made  at  Michaelmas  then  next;  and  on  that  con- 
dition Sir  Charles  Hopson  agreed  to  take  his  said  debt  by  such  quarterly  payments. 

The  Earl,  in  part  performance  of  tJiese  articles,  made  three  payments  of  £40 
each,  amounting  to  £120;  the  last  of  which  payments  was  in  February  1706;  and 
this  was  all  the  money  ever  paid  by  the  Earl  or  any  other  person  towards  satisfac- 
tion of  the  said  £800. 

By  indentures  of  lease  and  release,  dated  the  20th  and  2l8t  of  December  1708, 
made  between  the  Earl  of  the  one  part,  and  the  Duke  of  Onnond  and  others, 
trustees  therein  named,  of  the  other  part;  the  Earl  conveyed  to  the  trustees  and 
their  heirs  all  his  Irish  estate  therein  mentioned,  of  £4000  a  year  and  upwards, 
to  the  use  of  the  trustees,  their  executors  and  assigns,  for  200  years  from  tlie 
death  of  the  Earl,  in  trust,  that  out  of  the  rents,  issues,  and  [661]  profits  of  the 
premises,  and  not  by  sale  or  mortgage  thereof,  they  should  pay  the  several  debts 
and  incumbrances  therein  mentioned,  and  particularly  to  the  said  Sir  Charles 
Hopson,  the  yearly  sum  of  £80  pursuant  to  the  said  articles. 

In  April  1710,  Sir  Charles  Hopson  died,  having  made  his  will  and  appointed 
John  Churchill,  Nicholas  Goodwin,  and  Thomas  Woodford,  executors  thereof; 
Churchill  and  Goodwin  proved  the  will,  Woodford  refusing  to  act,  and  thereby 
became  entitled  to  the  residue  of  the  said  £800.  But  before  they  received  the  same, 
or  any  part,  viz.  in  January  1711,  the  Earl  died,  leaving  Mary,  Countess  Dowager  of 
Ranelagh,  his  widow,  and  three  daughters,  his  co-heirs,  namely,  the  appellants  and 
Lady  Frances,  who  afterwards  intermarried  with  the  Earl  of  Coningsby ;  who  there- 
upon took  possession  of  all  the  said  Irish  estate,  and  received  the  rents  and  profits 
thereof,  which  would  have  been  sufficient  to  discharge  all  the  debts  due  and  charge 
thereon.  But  there  appearing  other  cliarges  and  demands  upon  tlie  premises,  which 
were  to  be  satisfied  in  preference  to  the  said  debt  of  £800  due  to  Sir  Charles 
Hopson,  particularly  one  annuity  of  £1600  payable  to  the  Countess  of  Ranelagh 
for  life,  besides  £40  a  year  for  stables,  etc.  no  part  of  the  arrears  of  the  said  £80 
a  year  was  ever  paid  to  the  executors  of  Sir  Charles. 

The  two  acting  executors  being  dead,  and  Mr.  Woodford  refusing  to  act,  letters 
of  administration,  with  the  will  annexed,  of  Sir  Charles  Hopson,  were  granted  to 
the  respondent  his  son,  whereby  he  became  entitled  to  the  remainder  of  the  said 
£800. 

The  respondent,  for  several  years  after  the  death  of  Sir  Charles  Hopson  his 
fatiier,  was  an  infant,  and  knew  nothing  of  the  said  debt,  or  how  it  was  secured, 
or  where,  or  to  whom  to  apply  for  a  satisfaction  of  the  same;  but  having  at 
last  received  full  informaticMi  and  obtained  the  said  articles,  the  respondent,  on  tlie 
12th  of  February  1729,  exhibited  his  bill  in  the  Court  of  Chancery,  against  the 
appellants  and  others,  in  order  to  have  a  satisfaction  of  £680  which  remained  due, 
and  the  interest  thereof. 

To  this  bill,  the  appellants  and  the  other  co-heirs  appeared,  and  put  in  their 
answers ;  the  appellants  thereby  admitting  the  justice  of  the  debt,  and  the  articles 
and  deed  of  trust  executed  by  tie  Earl  of  Ranelagh,  for  securing  the  payment  of  the 
same,  in  such  manner  as  aforesaid,  and  that  they  were  ready  to  pay  the  said  £680 : 
but  whether  they  ought  to  pay  interest  for  the  same,  they  submitted  to  the  judgment 
of  the  Court. 
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On  the  30th  of  October  1733,  the  cause  was  heard  before  the  Lord  Chaaoellor 
King,  when  his  Lordship  decreed,  that  it  shoxild  be  referred  to  the  Master  to  compute 
interest  for  £80,  part  of  the  said  £680,  from  Ghristaias  1706  to  Christmas  1707, 
and  so  for  every  succeeding  year  yearly,  until  the  same  should  be  paid. 
and  in  like  manner  to  compute  interest  for  each  and  every  other  £80, 
part  of  the  £680  yearly  from  the  time  the  same  respectively  became 
due  until  the  same  should  be  paid,  and  for  the  last  sum  of  £40,  remainder 
of  the  said  £680,  from  the  time  the  same  became  [662]  payaUe  until  tiie  same 
should  be  paid,  and  that  such  interest  should  be  computed  at  the  rate  of  £5  per 
cent,  per  ann.  And  it  was  further  ordered,  that  the  Master  should  tax  the  reepou- 
dent  his  costs.  And  the  appdlants  and  the  defendant  Lady  Frances  Coningsbv 
having  admitted,  that  they  had  been  in  possession  of  the  trust  estate  charged  witli 
the  payment  of  the  debt  claimed  by  the  respondent,  and  that  the  rents  and  profiti 
thereof  were  sufficient  to  pay  all  the  debts  charged  thereon  by  the  deed  of  trust, 
it  was  further  ordered  and  decreed,  tiiat  the  said  defendants  should  pay  to  tlie 
respondent  the  said  sum  of  £680,  together  with  the  interest  for  the  same,  and  also 
his  costs,  to  be  taxed  by  the  Master. 

From  so  much  of  this  decree  as  related  to  interest  and  costs  the  present  appeal 
was  brought;  and  on  behalf  of  the  appellants  it  was  insisted  (J.  Willes,  N.  FazaJcer- 
ley),  that  the  debt  due  to  the  respondent  was  not  in  its  nature  such  a  demand  at 
ought  in  a  Court  of  Equity  to  carry  interest,  especially  as  there  was  no  default  in 
the  Earl  of  Ranelagh,  or  his  representatives,  in  paying  the  same  as  stipulated  bj 
the  articles.  That  as  the  appellants  were  entire  strangers  to  the  respondent,  and 
to  all  other  the  repreeentatiTee  of  Sir  Charles  Hopson,  they  could  not  pay  the 
money  before  any  demand  was  made;  and  as  they,  upon  the  very  first  application, 
submitted  to  pay  it,  it  was  an  extraordinary  hardship  upon  them  to  be  charged 
both  with  costs  and  interest,  which  augmented  the  debt  to  above  double  tlie  principal 
sum.  That  the  respondent,  by  his  bill,  had  only  claimed  the  benefit  of  the  trust 
term  of  200  years,  and  by  the  deed  creating  that  term,  no  provision  was  made  for 
paying  the  respondent's  d^nand,  other  than  so  far  as  regarded  the  principal ;  and 
as  the  term  was  subject  to  other  large  incumbrances,  in  would  in  a  particular 
manner  affect  the  other  creditors,  should  the  respondent's  demand  of  interest  be 
established ;  for,  by  that  means,  the  other  incumbrances  must  necessarily  be  post 
poned,  and  perhaps  wholly  defeated  of  their  just  demands,  the  rents  and  profits 
of  the  estate  being  but  barely  sufficient  to  satisfy  the  debts  charged  thereon,  without 
interest.  If  however  the  respondent  should  be  held  entitled  to  interest,  he  should 
resort  to  the  personal  estate  of  the  Earl,  and  for  that  purpose  ought  to  have  brought 
his  representative  before  the  Court,  but  which  he  had  not  done;  and  thea-efore  it 
was  hoped  that  the  decree,  with  respect  to  interest  and  costs,  would  be  reversed. 

In  support  of  the  decree  it  was  contended  (D.  Ryder,  J.  Strange),  that  the  whole 
£800  was  originally  due  on  a  stated  account,  so  long  ago  as  August  1705,  and  that 
the  accepting  it  by  instalments  was  a  favour  granted  by  Sir  Charles,  which  the 
Earl  could  not  in  justice  demand;  and  as  those  future  times  of  payment  were 
settled  by  articles,  interest  ought  of  course  to  run  upon  the  delay  of  payment  from 
those  times.  That  the  articles  entered  into  by  the  Earl  of  Ranelagh  bound  his 
heirs  to  the  due  performance  of  them  by  payment  of  £80  a  year,  till  ihe  £800  was 
paid;  and  therefore,  by  virtue  of  the  articles,  the  Earl's  ass^s,  real  as  well  as 
personal,  were  liable  to  answer  interest  for  the  nonpayment  of  every  £80  [563]  « 
it  became  due  according  to  the  articles.  That  the  Earl's  conveyance  of  his  estate  to 
trustees  for  200  years,  to  commence  from  his  death,  was  a  further  security  for 
pajrment  of  the  £80  a  year;  and  there  being  sufficient  to  answer  interest  as  well 
as  principal,  it  was  but  reasonable  that  it  should  be  answered  to  tlie  creditor  who 
first  made  a  composition  to  have  the  debt  paid  according  to  the  articles :  and  if 
he  could  not  have  it  so  paid,  it  was  but  just  that  the  interest  should  be  answered, 
there  being  a  fund  sufficient  to  do  it;  and  as  to  the  qosts,  they  were  a  neoessarv 
consequence  of  the  right. 

After  hearing  courisel  on  this  appeal,  it  was  ordbrbd  and  adjudged,  that  the 
decree  complained  of  should  be  affirmed;  with  this  variation  in  that  part  of  it 
directing  the  computation  of  interest,  viz.  that  instead  of  £5  per  cent,  the  interest 
should  be  computed  at  the  rate  of  £4  per  cent.  only.     (Jour.  vol.  24.  p.  453.) 
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Cask  10. — Earl  of  Lincoln, — Appellant;  Poulton  Allen, — Bespondent 

[16th  February  1768]. 

[Mew's  Dig.  vi.  1367.     See  Cooke  ▼.  Steven$  (1898)  1  Ch.  162.] 

[Under  what  circumstances  an  executor  or  trustee  shall  be  chargeable  with 
interest  for  the  monej  in  his  hands.] 
**  Dborbb  of  Lord  Camden,  C.  vabibd. 
See  note  at  the  end  of  this  title  [p.  390  infra].** 

The  Earl  of  Torrington  by  his  will,  dated  the  30th  of  March  1716,  directed,  tliat 
all  the  debts  due  by  him  at  the  time  of  his  decease  should  be  fully  paid ;  and  then 
gave  to  the  Earl  of  Lincoln,  the  appellant's  father,  for  life,  all  his  f refold  estates 
whstsoerer ;  but  subject*  so  far  as  his  personal  estate  should  fall  short,  to  the  pay- 
ment of  his  debts,  legacies,  and  annuities ;  with  remainders  to  his  first  and  every 
other  son  in  tail  male;  remainder  to  Greenwich  Hospital  for  ever.  And  after 
teveral  legacies  and  annuities  for  the  life  of  each  annuitant,  he  gave  all  his  personal 
«tateto  Sir  Williajn  Gifford,  Colonel  Sidney  Godolphin,  Mr.  George  Clark,  and  Black- 
bame  Poulton,  their  executors  and  administrators,  and  made  t^em  executors,  upon 
trust  and  confidence  in  them  reposed,  to  see  his  will  duly  performed ;  and  for  their 
trouble  therein  he  gave  them  £300  arpiece. 

The  testator  died  on  the  Uth  of  April  1716,  and  all  the  executors  joined  in 
proving  his  will ;  but  Blackbume  Poulton,  who  had  been  his  attorney  and  solicitor 
in  all  his  affairs,  took  upon  himself  to  be  the  sole  acting  executor,  and  received  of 
tlie  Earl's  personal  estate,  immediatdy  after  his  death,  much  more  than  sufficient  to 
pay  all  the  debts,  legacies,  and  annuities,  so  that  the  contingent  charge  on  the  real 
estate  did  not  take  place;  but  on  Lord  Torrington 's  death,  it  came  to  the  Earl  of 
Lincoln  as  tenant  [664]  for  life  only,  who  died  on  the  7lh  of  September  1728,  leaving 
Geoi^  his  eldest,  and  the  appellant  his  only  other  son,  both  infants:  whereupon 
George,  then  Earl  of  Lincoln,  became  tenant  in  tail  male ;  and,  on  the  30th  of  April 
1730,  he  died  under  age  without  issue;  upon  whose  death  the  appellant,  then  but 
ten  years  old,  became  tenant  in  tail  under  the  limitations  of  the  will,  but  not  as  heir 
of  his  father,  from  or  through  whom  he  derived  no  interest  in  the  Earl  of  Torring- 
ton's  estate. 

Th9  largest  debt  due  by  the  testator  at  his  death  was  a  sum  of  £1000  with  interest 
thereon,  being  a  portion  by  him  given  in  marriage  with  his  relation  Margaret 
Herbert,  to  Henry  Hussey  Esq.  and  secured  by  a  mortgage  and  bond  from  tbe 
testator,  in  1705,  to  one  William  Lilly,  in  trust,  to  be  laid  out  in  land,  to  the  use  of 
the  husband  and  wife  for  life,  and  if  she  died  witliout  issue,  to  the  sole  use  of  Mr. 
Hussey. 

Lilly  tbe  trustee,  without  Mr.  Hussey's  consent,  and  in  breach  of  his  trust,  soon 
after  assigned  his  mortgage  to  Lady  Wyneraal,  and  she  to  others,  whereby  a  conten- 
tion arose  in  the  Earl  of  Torrington's  lifetime,  between  the  as^gnees  and  Mr. 
Huss^,  concerning  the  right  to  the  mortgage  money ;  and  therefore  his  Lordship  ° 
brought  a  bill  of  interpleader  in  the  Court  of  Chancery,  making  all  the  claimants 
parties,  but  died  before  the  money  was  paid  into  Court. 

In  1716,  Poulton  received  in  money,  of  the  testator's  personal  estate,  £7858, 
being  above  £2000  more  than  sufficient  to  have  paid  all  the  debts,  legacies,  etc.,  and 
ought  therefore,  in  performance  of  the  testator's  will,  which  directed  that  all  his 
debts^  etc.  should  be  fully  paid,  to  have  discharged  the  above  mortgage  as  soon  as 
possible ;  but,  m  manifest  breach  of  his  trust,  he  purposely  omitted  doing  so,  under 
pretence  that  he  could  not  safely  part  with  ihe  money,  because  there  were  several 
claims  to  it;  whereas  he  might,  and  it  was  his  duty  to  have  immediately  revived 
the  testator's  bill  of  interpleader,  and  paid  the  money  into  Oourt,  whereby  his 
testator's  assets  would  from  that  instant  have  been  discharged'  from  the  debt;  and 
the  enormous  waste  of  the  personal  assets,  by  an  accumulation  of  interest  on  this 
mortgage,  which  he  and  the  respondent,  his  representative,  suffered  to  run  on  at  £6 
per  cent,  for  thirty-two  years  after  the  testator's  death,  would  have  been  prevented. 
In  1716,  Mr.  Hussey  brought  his  bill  in  Chancery  against  the  executors,  and  tlie 
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several  claimants  under  Lilly's  assignment,  and  also  against  the  Earl  of  Lincoln, 
the  appellant's  father,  for  payment  of  the  mortgage-money;  and  Poulton,  in  his 
answer  thereto,  admitted  assets  in  his  hands. 

Poulton  died  in  1745,  having  detained  this  specialty  debt  in  his  hands  nine  and 
twenty  years,  leaving  the  respondent,  with  two  others  since  dead,  his  executor*, 
whereby  the  respondent  became  the  Earl  of  Torrington's  personal  representative. 

The  respondent  and  his  co-executors  hdd  the  same  conduct  as  their  teetatw 
Poulton,  not  paying  Mr.  Hussey  one  farthing  of  prin-[656]-cipal  or  interest,  althougli 
his  wife  was  then  dead  without  issue,  and  the  whole  money  his  own,  and  although 
he  had  born  the  burthen  of  a  Chancery  suit  near  thirty  years ;  so  that  he  was  under 
a  necessity  of  bringing  anotlier  bill  against  the  respondent  and  his  oo-eixecutors,  who 
not  only  set  up  the  same  defence  which  Poulton  had  done,  namely,  that  they  could 
not  safely  pay  the  mon^  because  of  the  different  claims  thereto,  but  went  further, 
for  by  their  answer  they  denied  assets  of  Lord  Torrington,  which  Poulton  had 
admitted  twenty-nine  years  before;  and  by  these  and  other  contrivances  kept  this 
mortgage  money  in  their  hands  till  the  24th  of  January  1746,  when  the  cause  beinjf 
heard  before  the  Lord  Chancellor  Hardwicke,  he  decreed  them  to  pay  the  whole 
principal,  and  interest  at  £,&  per  cent,  out  of  Lord  Torrington's  personal  estate,  if 
8u£Scient,  but  if  insufficient,  reserved  the  consideration  of  how  much  should  be  paid 
out  of  the  real  estate ;  and  the  respondent  not  admitting  assets,  an  account  thereof 
was  ordered  to  be  taken  by  the  Master ;  who  afterwards  reported,  that  the  executors 
had  received  above  £5000  of  the  personal  estate  more  than  sufficient  to  have  paid 
all  his  specialty  debts  in  a  due  course  of  administration. 

In  proceeding  before  the  Master,  the  respondent  would  bring  in  no  account  of 
the  assets  come  to  his  and  the  other  executors  hands,  till  compelled  by  interroga- 
tories, to  which  he  put  in  an  answer  of  no  lees  than  364  sheets;  and  by  artfidhr 
avoiding  to  insert  in  such  accounts  any  totals  of  the  receipts  and  payments,  and 
blending  them  together  in  one  schedule,  he  rendered  it  difficult  to  come  at  a  dis- 
covery of  the  precise  sum  in  tiieir  hands;  whereupon  Mr.  Hussey  obtained  an  order, 
dated  the  10th  of  March  1747,  that  the  respondent  and  his  co-executors  should  pay 
him  £1000  in  part  satisfaction  of  his  demands,  without  prejudice;  but  the  respon- 
dent persisted  still  to  the  very  last  moment  in  opposing  Mr.  Hussey's  getting  to  the 
end  of  his  suit;  for  even  after  the  Master's  report  of  Sie  18th  of  June  1748,  of  the 
great  surplus  of  the  personal  estate,  more  than  sufficient  to  pay  the  Earl  of  Torring- 
ton's specialty  debts,  and  all  other  demands  wliateoever,  the  respondent  put  him 
to  the  expence  of  a  further  hearing ;  when  he  was  decreed  to  pay  the  whole  principal, 
interest,  and  costs,  then  increased  to  £3905  IBs.  4d.  of  which  £1910  was  for  32 
years  interest  accrued  after  Lord  Torrington's  death,  and  after  Poulton's  receipt 
of  assets  more  than  sufficient  to  pay  all  his  Lordship's  debts,  legacies,  and  annuities 
whatsoever. 

The  respondent  being  thus  condemned  for  his  and  his  testator  Poulton's  culpable 
misbehaviour  as  executors  and  trustees,  in  treble  the  sum  of  the  original  dtbt, 
acquiesced  till  Trinity  Term  1756,  when  he  thought  fit  to  file  a  bill  in  the  Court  of 
Chancery  against  the  appellant;  suggesting,  that  by  his  and  his  co-executors  having, 
under  the  above  decree,  been  obliged  to  pay  Mr.  Hussey  £1000  for  principal, 
and  £2905  16s.  lid.  for  interest  and  costs  on  his  mortgage,  Lord  Torrington's  per- 
sonal estate  was  become  deficient  to  the  amount  of  £1730  9s.  lOd.  which  he  prayed 
that  [666]  the  appellant  might  be  decreed  to  pay  out  of  the  real  estate,  or  tiiat  a 
sufficient  part  thereof  might  be  sold  for  that  purpose. 

The  appellant  by  his  answer  insisted,  that  the  Earl  of  Torrington's  personal 
estate,  come  to  the  hands  of  his  executors,  was  much  more  than  sufficient  to  have 
paid  all  his  debts,  legacies,  and  annuities,  and  that  if  there  now  waa  any  deficiency, 
it  arose  from  the  executors  own  misconduct  in  not  pursuing  a  due  course  of  adminis- 
tration as  they  ought  to  have  done :  but  being  a  total  stranger  to  all  these  trans- 
actions, and  the  management  of  his  interest  from  1730,  when  he  became  a  party  to 
Hussey's  suit,  being  totally  left  to  Poulton,  as  his  father's  had  been  before,  and  not 
having  a  single  paper  or  account  relative  to  these  matters,  but  such  as  the  respon- 
dent had  thought  fit  to  give,  and  which  it  was  impossible  to  surcharge  or  falsify  after 
a  run  of  forty  years,  the  appellant  therefore  was  under  the  necessity  of  filing  a  cross 
bill  against  tlie  respondent,  for  an  account  of  Lord  Torrington's  personal  estate,  debu, 
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and  legacies;  without  which  it  was  impossible  to  defend   himself  against  this  unex- 
pected demand. 

Both  causes  were  heard  on  the  20th  of  January  1761,  before  the  Lord  Keeper 
Henley,  who,  as  the  respondent's  demand  depended  on  the  qwmtwn  of  Lord  Torring- 
ton'g  personal  estate  come  to  the  hands  of  his  executors,  and  their  conduct  in  the 
course  of  administration ;  referred  it  to  the  Master  to  take  an  account  of  the  per- 
sonal estate,  debts,  legacies,  annuities,  and  funeral  charges,  reserving  the  considers^ 
tion  of  the  merits  and  costs  till  after  the  Master  should  make  his  report. 

The  Master  by  his  report,  dated  the  24th  of  February  1763,  certified,  tihat  a 
turplus  of  £1531  178.  had  come  to  the  hands  of  the  executors,  more  than  sufiSciant 
to  pay  all  the  legacies,  funeral  ezpences,  and  annuities,  allowing  four  months 
interest  on  the  £1000  mortgage,  accrued  after  the  Earl  of  Torrington's  death.  This 
report  was  absolutely  confirmed ;  but  the  respondent  afterwards  insisting  on  several 
allowances  which  the  Master  had  not  made  him,  the  appellant,  in  hopes  of  avoiding 
farther  litigation,  consented  that  it  should  be  referred  back  to  the  Master  to  review 
his  report. 

Accordingly,  the  respondent  demanded  before  the  Master  an  allowance  of  several 
small  sums,  amounting  to  £139  IBs.  lid.,  which  the  appellant,  for  shortening  the  in- 
quiry, consented  to  allow,  without  proof,  no  witness  having  been  examin^  in  the 
cause.  The  respondent  then  craved  an  allowance  of  £1910  as  an  increase  of  interest 
after  the  testator's  death,  on  Mr.  Hussey's  mortgage,  which  the  Master  conceiving  not 
to  fall  within  the  direction  of  the  decree  for  him  to  allow,  he  made  his  second  report 
dated  the  15th  of  July  1766,  thereby  certifying,  that  there  then  remained  in  the 
executors  hands,  of  the  personal  estate,  more  Uian  sufficient  to  have  paid  all  the 
debts,  legacies,  funeral  ezpences,  and  annuities,  the  sum  of  £1510  lis.  lid. ;  and,  by 
consent  of  both  parties,  he  also  certified,  that  on  the  I7th  of  October  1716,  the 
executors  laid  out  £2000,  part  of  the  personal  estate  in  bank  an-[667]-nuitiee;  and 
on  the  8th  of  December  1722,  sold  out  £400  part  thereof,  to  pay,  as  the  respondent 
alleged,  two  simple  contract  debts  of  that  amount  to  Lord  Tyrconnell  and  Mr. 
Herbert,  although  the  executors  them,  had  in  their  hands,  over  and  besides  the  £2000 
Bank  annuities,  a  sum  of  £1600  and  upwards,  lying  dead  at  no  interest,  more  than 
sufficient  to  have  paid  these  two  debts ;  and  for  the  further  information  of  the  Court, 
the  Master,  in  a  schedule  to  his  report,  set  forth  an  account  by  way  of  annual  rests, 
shewing  the  particular  sums  of  the  personal  estate  which  remained  in  the  hands  of 
the  executors  unapplied  in  a  course  of  administration,  at  the  end  of  each  year  from 
1716  to  1748,  which  also  shewed  what  part  of  such  unapplied  sums  were  placed  out 
at  interest,  and  what  remained  dead  in  the  executors  hands. 

In  taking  these  rests  and  examining  the  papers  brought  in  by  the  respondent 
fcefore  the  Master,  it  appeared,  that  besides  disputing  the  payment  of  the  £1000 
mortgage  for  32  years,  Poulton  had  also  disputed  the  payment  of  most  of  the  testa- 
tor's other  principal  debts,  as  weU  as  legacies;  and  particularly,  1st,  he  disputed 
payment  of  the  l^acies  of  £720  given  to  Ann  Barry,  afterwards  married  to  John 
Taverell,  obliging  her  and  her  husband  to  bring  a  bill  for  recovery  thereof,  and 
after  keeping  the  money  in  his  hands  several  years,  he  was  forced  to  pay  them  their 
principal  and  interest,  with  costs.      2d,  He  put  Hannah  and  Sarah  Berry,  legatees, 
one  of  £100  and  the  other  of  £50,  to  the  like  expence  and  delay,  and  was  also  forced 
to  pay  them  with  interest  and  oosts.      3d,  The  like  by  Jabee  Wood,  a  legatee  of  £300, 
and  paid  with  interest  and  costs.     4th,  He  disputed  a  debt  of  £600  due  to  Richard 
Graham,  and  put  him  to  bring  his  action,  pleaded  the  statute  of  limitations,  and 
refused  to  admit  assets,  so  that  Graham  was  forced  to  bring  a  bill  for  a  discovery 
of  the  personal  estate;  and  after  being  kept  out  of  his  money  near  seven  years, 
Poulton  thought  fit  to  pay  his  whole  debt  with  costs.     5th,  He  also  disputed  payment 
of  a  debt  of  £200  due  to  Lord  Tjrrconnell,  obliging  his  Lordship  to  bring  a  biU  which 
ended  in  a  decree  against  the  executors  for  this  whole  debt,  with  £118  3s.  4d.  for 
costs  of  suit.     6th,  Poulton  also  disputed  several  other  debts  and  legacies,  besides  an 
annuity,  and  brought  divers  bills  against  creditors  and  legatees;  and  for  such  suits 
so  occasioned  and  so  instituted  by  him,  the  respondent  insisted  before  the  Master 
upon  an  allowance  of  £1448  for  Poulton's  biU  of  costs,  as  an  attorney  and  solicitor, 
in  prosecuting  and  defending  them ;  though  evidently  of  his  own  creation,  for  his 
own  profit,  and  to  a  shameful  waste  of  the  assets,  as  appeared  even  by  the  respon- 
dent's account  of  them. 
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The  original  and  cross  causes  were  beard  upon  the  Master's  report^  by  the  Uri 
Chancellor  Camden,  on  the  17th  of  December  1766,  when  tlie  respondent  aUeged.thit 
however  Lord  Torrington's  executors  might  be  guilty  of  neglect  in  not  procuring* dis- 
charge of  Mr.  Hussey's  debt,  yet  that  the  appellant's  father  and  liimself  were  no  lew  w 
in  not  compelling  the  executors  to  discharge  the  personal  eetata  by  payment  of  thtt 
debt,  and  therefore  [668]  the  real  estate  remained  chargeable  with  the  £1910  intere* 
accrued  thereon  after  Lord  Torrington's  death ;  as  also  with  another  sum  of  £61 » 
9d.  claimed  by  the  respondent  as  a  loss  the  executors  were  said  to  have  sustained  bj 
the  bankruptcy  of  Messrs.  Noroot  But  the  appellant  insisted,  that  the  real  tttttM 
ought  not  to  be  charged  with  either  of  these  sums,  and  that  the  executors  were  then 
selves  chargeable  with  interest  for  all  such  money  as  th^  held  in  their  huid| 
without  m^ing  any  interest  thereof,  as  they  should  have  done,  by  investing;  tin 
whole,  as  they  did  a  part  only,  in  Bank  annuities.  Whereupon  his  Lordship  *< 
pleased  to  declare,  that  the  sum  of  £1910  paid  for  interest  of  £1000  being  the  det 
of  Ijie  testator  Arthur  Earl  of  Torrington,  ought,  so  far  as  his  personal  estate  shoul 
be  deficient,  to  be  made  good  out  of  his  real  estate;  and  ordered,  that  it  should  l| 
referred  back  to  the  Master  to  review  his  report,  and  that  the  respondent  Poultol 
Allen,  the  personal  representative  of  the  testator,  should  be  allowed  in  his  sccounl 
the  said  sum  of  £1910,  and  also  tiie  sum  of  £61  Ss.  9d.  claimed  as  a  loss  which  tl 
executors  of  the  testator  sustained  in  the  year  1729,  by  the  bankruptcy  of  Mew 
Noroot;  and  that  the  Master  should  inquire  into  the  several  bills  of  coets  claimed 
be  due  to  Blackburne  Poulton,  as  attorney  and  solicitor,  in  prosecuting  and  i 
fending  divers  suits  brought  against  or  by  the  said  Blackburne  Poulton  and  hit  ( 
executors,  and  see  how  far  these  suits  were  proper  or  improper,  and  state  the  bK 
with  his  <^inion  Uiweon  to  the  Court;  and  that  the  Master  should  tax  the  bills 
costs  in  such  of  the  said  suits  as  he  should  find  were  properly  prosecuted  or  defend* 
And  his  Lordship  reserved  the  consideration  of  subsequent  costs  and  further  din 
tiona  until  after  the  Master  should  have  made  his  report. 

From  this  decree  Lord  Lincoln  appealed;  contending  (C.  Torke,  A.  Forreite 
that  the  Earl  of  Torrington's  will  directed  his  debts,  legacies,  and  annuities  to 
fully  paid ;  that  he  left,  as  appeared  by  the  Master's  reports,  personal  assets  by  sh 
£1500  more  than  sufficient  to  discharge  them  all,  and  which  actually  came  to 
executors  hands.  That  the  schedule  annexed  to  those  reports  proved  tlie  large  si 
annually  remaining  in  their  hands  unapplied,  from  1716  to  1748;  altiiough  it' 
their  duty  instantly  to  have  applied  the  estate  in  payment  of  the  creditors,  legav 
and  annuitants.  The  reality  of  Mr.  Hussey's  debt  was  not  disputable ;  nay  it  ^ 
expressly  admitted,  whoever  might  be  entitled  to  the  mon^,  under  the  8ev( 
assignments  which  had  been  made  of  it.  That  the  executors,  and  especially  Pooll 
the  acting  one,  and  an  attorney,  must  know,  if  he  knew  any  thing,  that  by  brin^ 
the  money  into  Court  in  a  cause  then  depending,  or  by  filing  a  bill  of  interplesi 
be  would  have  put  an  end  to  the  growing  interest  of  £6  per  cent.  But  instesi 
doing  so,  and  even  after  admitting  assets  in  his  hands  sufficient  to  discharge i 
debt,  he  suffered  it  to  run  on  at  interest  for  near  30  years  in  his  own  time,  and 
executor,  the  reapondent,  for  about  three  years  more,  evidently  from  no  other  mol 
than  that  of  jobbing  the  money  for  his  own  [669]  purposes.  This  was  clei 
a  devastavit,  and  notorious  breach  of  trust,  and  tiie  interest  accrued  by  these  me 
after  the  testator's  death,  was  not  his  debt  but  the  debt  of  his  executors,  incurredl 
their  own  wilful  default ;  and  which  by  no  rule  of  justice  could  be  thrown  upon 
appellant,  since  that  would  be  making  one  man  pay  the  debt  of  another.  The  test 
indeed  made  his  real  estate  a  subsidiary  fund  for  the  payment  of  his  debts,  legsc 
and  annuities ;  but  that  was  only  supplying  a  d^ciency  of  his  personal  estab 
left  at  his  death,  and  not  a  subsequent  deficiency  arising  from  the  mismanagen 
of  his  executors,  which  they  alone  were  answerable  for.  That  Poulton's  unjustifii 
and  shameful  waste  of  his  testator's  assets  further  appeared  from  his  leaving  so 
one  debt  or  legacy  undisputed,  and  driving  the  creditors  and  legatees  into  suits 
recovering  their  right,  which  ended  in  an  accumulation  of  interest  and  paymentl 
costs,  all  falling  upon  an  estate  much  more  than  sufficient,  if  duly  applied,  to 
charge  these  honest  demands.  This  was  a  second  proof  of  the  originsd  intentof 
parting  with  a  shilling  till  compelled  by  legal  means,  and  in  the  mean  time 
making  an  undue  and  private  advantage  of  the  money. 
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The  argument  of  there  being  no  dishonesty  but  only  neglect  in  Poulton,  which 
must  ultimately  charge  the  appellant,  was  b^  no  means  admissible.     Gross  negli- 
gence in  an  executor  or  trustee,  and  such  at  least  there  was  in  the  present  case,  is 
dishonesty ;  which  he,  and  he  alone,  is  bound  to  make  good.     But  surely  Poulton's 
whole  conduct  savoured  more  of  dishonesty  than  neglect :  he  had  been  the  Earl  of 
Torrington's  attorney  and  agent,  was  one  of  his  executors,  totally  confided  in  by  his 
coexecutors,  and  by  the  Earl  of  Lincoln,  to  whom  he  also  became  attorney  and 
agent,  as  he  afterwards  did  to  the  appellant;  had  large  assets  in  his  hands,  and 
was  solely  intrusted  by  all  parties  with,  the  care  of  tlieir  interests.      Thus  circum- 
stanced, his  duty  was,  by  a  faithful  and  speedy  discharge  of  the  testator's  debts, 
legacies,  and  annuities,  to  have  answered  tite  expectations  of  all.     Instead  of  this, 
he  let  the  largest  deibt  run  on  upon   frivolous  pretences,  paid  nobody  but  by  com- 
pulsion, and  when  forced  to  discharge  Lord  TyrconneH's  and  Mr.  Herbert's  debts, 
of  only  £400,  having  then  £1500  lying  in  his  hands  without  interest,  (to  the  estate 
ftl  least,  whatever  it  might  produce  to  himself,)  did  it  by  selling  ^art  of  £2000 
Bank  annuities  bearing  interest.     Such  a  conduct  needed  no  comment,  and  ren- 
dered the  large  balance  of  unadministered  money  lying  annually  in  his  and  the 
respondent's  hands,  from  1716  to  1748,  very  justiy  liable  to  interest  a<:cording  to 
Its  quantum  at  those  several  periods.     That  no  neglect  could  be  imputed  to  the  late 
Earl  of  Lincoln,  or  to  the  appellant,  nor  could  any  such  imputation  charge  him 
with  tbe  consequences  of  Poulton's  misconduct.     The  contest  was  not  bet  ween  Lord 
Torrington's  creditors  and  his  executors,  nor  between  his  legatees  or  annuitants 
ar.J  his  executors,  nor  between  any  of  them  and  his  devisee  of  an  estate,  secondarily 
liable  to  their  demands ;  but  between  the  representative  of  an  [660]  executor,  whose 
testator  and  himself  had  shamefully  wasted  the  first  testator's  personal  assets,  and 
the  devisee  of  his  real  estate,  attempted  to  be  charged  with  the  deficiency  occasioned 
by  themselves.     What  principle  of  equity  could  warrant  this  it  was  hard  to  dis- 
cover, especially  as  there  was  not  the  least  ground  for  this  charge  of  neglect,  unless 
a  most  diameful  abuse  of  confidence  reposed  could  produce  that  consequence,  and 
entitle  the  injuring  party  to  satisfaction  from  the  injured;  or  unless  it  could  be 
supposed  that  the  late  Lisrd  Lincoln  was  bound  to  bring  a  bill  against  his  own 
aolicitor  and  agent  as  soon  as  he  had  employed  him,  for  compelling  him  to  do  his 
duty;  an  idea  totally  inconsistent  with  the  unlimited  confidence  which  his  Lordship 
rqtosed   in   him.     How   Poulton   answered   that  trust   was   already   stated;    and 
rothing  appears  more  odious  in  a  Court  of  Equity,  than  an  undue  advantage  taken 
by  an  attorney  or  agent  of  the  confidence  reposed  in  him  by  his  employer,  the  latter 
ieing  in  their  mutual  transactions  generally  off  his  guard ;  whence  such  a  breach  of 
trust  is  of  itself  deemed  evidence  of  the  greatest  fraud.     Lastly,  that  the  £61  5b.  9d. 
c'aimed  by  the  respondent  as  a  loss  sustained  by  the  executors  in  1729,  thirteen 
vears  after  Lord  Torrington's  death,  by  the  bankruptcy  of  the  Norcots,  was  by  the 
decree  charged  upon  the  appellant's  estate,  without  the  least  proof  of  that  bank- 
ruptcy, or  this  consequential  loss. 

On  the  other  side  it  was  said  (W.  de  Grey,  A.  Wedderburn),  that  the  scvtral 
claims  and  disputes  touching  the  mortgage  for  £1000  were  such,  that  there  was  no 
one  point  of  time  from  Lord  Torrington's  death,  when  the  executors  could  with 
prudence  and  safety  to  themselves,  or  to  the  appellant,  or  his  late  father,  have  paid 
the  principal  and  interest  due  thereon.  That  the  appellant's  late  father  never  de- 
sired or  directed  the  payment  of  this  mortgage,  but,  on  the  contrary,  was  a  party 
to  all  the  suits  relating  to  it,  and  approved  of  the  several  measures  taken  in  dis- 
puting and  defending  the  same,  and  acted  therein  by  the  advice  of  counsel,  and 
never  complained  of  any  delays  in  the  executors.  But  if  any  delay  had  happened, 
application  might  have  been  made  to  the  Court  for  redress,  but  no  such  was  made; 
and  the  appellant  himself  had  been  a  party  to  the  several  proceedings  touching  this 
mortgage  ever  since  the  year  1738. 

After  hearing  counsel  on  this  appeal,  it  was  ORDEjtKn  and  adiwghd,  that  in  the 
decree  complained  of,  after  the  word  "  consideration,"  the  words  "  of  interest  for 
the  annual  balance  kept  by  the  said  Blackburne  Poulton  in  his  own  hands,"  should 
be  inserted:  and  that  with  this  variation,  the  decree  should  be  affirmed.*  (MS. 
Jour,  tub  anno  1767-8,  p.  198.) 

*  This  cause  was  probably  afterwards  compromised ;  for  upon  searching  the 
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[661]  Case  11. — Rawson  Hart  Boddam  and  others, — Aj^lants;  Johh 
RYLEy  and  others, — Respondents  [27th  February  1787]. 

[Mew's  Dig.  X.  580.] 

[Under  what  circumstances  a  Court  of  Equity  will  not  give  either  interest  or 
costs  upon  tlie  balance  of  accounts  respecting  transactions  in  India.] 
**  DacRKE  of  Lord  Chancellor  Thurlow,  confirmed. 

This  case  is  cited  in  the  Treatise  of  Equity  to  the  following  points;  "TW 
position,  that  a  stated  account  ought  to  carry  interest  is  true  as  to  scconnt! 
regularly  stated  by  and  between  the  parties,  in  which  case  there  is  an  implied 
contract  on  the  part  of  the  debtor  to  pay ;  but  does  not  extend  to  cases  when 
there  is  no  settlement  or  acknowledgment  by  the  debtor."  Treat.  Eq.  lib.  5. 
c.  1.  sec.  4. — "  The  Court  wiU  not  decree  Interett  upon  Interest,  by  reMon  of 
a  custom  in  a  foreign  country  in  which  the  contract  was  entered  into." 
Treat.  Eq.  lib.  5.  c.  1.  sec.  6. — ^This  latter  point  does  not  clearly  appear 
either  on  the  present  report,  or  in  that  in  2  Bro.  C.  R.  3. 

See  the  general  note  at  the  end  of  this  title  [p.  390  infra]. 

Contracts  are  to  be  adjudged  according  to  the  Law  of  the  place  where 
such  contracts  are  made,  and  therefore  in  all  cases  interest  must  be  paii 
according  to  the  Law  of  the  country  where  the  debt  was  contracted,-  and  not 
according  to  that  where  the  debt  is  sued  for.  Treat,  of  Eq.  lib.  5.  c.  1.  sec.  6; 
cites  Ekins  v.  East  India  Comp.  1.  P.  Wms.  396;  title  Costs  (in  this  work), 
case  5. 

Mr.  Fonblanque  in  his  note  on  the  above  passage  cites  Huber,  in  hi) 
Preeleetionei,  who  having  illustrated  the  general  rule,  proceeds  to  state,  that 
the  place  in  which  the  contract  is  entered  into,  is  not  to  be  so  precisely  n- 
garded,  that  if  the  parties  in  their  contract  take  another  place  into  their 
view,  that  place  shall  not  be  considered  in  preference.  For  every  one  is 
understood  as  having  made  tlie  contract  in  that  places  in  which  he  hM 
bound  himself,  that  l^e  payment  shall  be  made — in  quo  tit  solvent  te  oWt- 
ffovit.  See  2  Burr.  1077,  Robinson  v.  Bland;  Stapleton  v.  Conway,  3  AtL 
727.  See  also  the  stat.  14  G^.  3.  c.  79,  as  to  mortgagee  on  lands  in  Ireland 
and  the  West  Indies,  allowing  the  legal  interest  of  those  places  to  be  takoi  in 
England  on  such  securities ;  and  the  case  of  Duvar  v.  Span,  in  which  it  wi« 
held  that  the  above  statute  relates  solely  to  securities  on  land;  and  accord- 
ingly where  A.  contracted  with  B.  for  the  sale  of  an  estate  in  the  West  Indies, 
and  it  was  agreed  that  part  of  the  purchase  money  should  remain  secured  bf 
the  bond  of  B.  and  C.  and  that  bond  was  afterwards  cancelled  and  another 
executed  in  England  by  B.  and  D. ;  reserving  £6  per  cent,  interest,  (in  the 
same  manner  as  the  former  one,)  tiie  Court  of  King's  Bench  held  this  bond 
to  be  usurious.     3  Term  Rep.  425. 

*»  2  Bro.  C.  R.  3.  and  see  1  Bro.  C.  R.  239.** 

In  tixe  year  1755,  Samuel  Hough  and  John  Spencer,  both  then  residing  at  Boa- 
bay  in  the  East  Indies,  and  hoiix  now  deceased,  entered  into  a  copartnership  and 
joint  trade  as  merchants  at  Bombay  in  India,  for  their  joint  and  equal  benefit,  ani 
at  their  equal  risque  as  to  profit  and  loss ;  which  trade  was  managed  and  carried' 
on  under  Hough's  direction,  so  long  as  he  continued  at  Bombay,  Spencer  chieftf 
residing  at  Surat. 

In  November  1760,  Hough  left  Bombay  and  came  to  England,  where  he  arrived- 
and  continued  till  his  death,  which  happened  in  September  1764.  In  the  lifetimt 
of  Spencer,  and  upon  Hough's  quitting  Bombay,  the  stock  and  goods  b^onging  t» 
the  partnership,  and  all  their  outstanding  debts  and  concerns,  devolved  to  and  feB 
under  the  direction  and  management  of  Spencer,  and  so  continued  until  his  death, 
when  the  same  came  under  the  direction,  care,  and  management  of  his  executors  ia 
India. 


liegister's  book,  no  subsequent  proceedings  are  to  be  found;  except  an  order  for 
delivering  out  books  and  papers,  which  had  been  brought  in  before  the  Master— 
Note  of  Mr.  Brown. 
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[B68]  After  Hough's  departure  from  Bombay,  Spencer,  at  his  request,  received 
And  paid  several  sums  in  India  on  his  account,  independent  of  the  joint  trade,  the 
8tif  ounts  respecting  which  were  never  settled  by  them ;  and  at  Hour's  death  there 
was  also  a  long  account  open  and  unsettled  between  them,  relative  to  their  said  joint 
trade. 

Samuel  Hough,  by  his  will,  appointed  the  respondents  Martha  Ryley,  Laurence 
Sulivan,  Esq.  deceas^,  and  the  respondent  John  Moffat,  e:xecutor8,  who  proved  the 
same. 

John  Spencer  died  in  December  1766  in  India,  having  by  his  will  given  all  he 
possessed  to  his  two  children  the  appellants,  John  Spencer  and  Adriana  Nugint; 
i>iid  appointed  the  appellants  Rawson  Hart  Boddam,  Nathaniel  Stackhouse,  and 
John  Cleugh,  executors  in  India,  who  proved  the  will  there ;  and  the  said  Laurence 
Sulivan,  Edward  Norton,  and  Thomas  Lane,  executors  in  England.  But  Edward 
Norton  died  without  proving  the  will,  and  Laurence  Sulivan  and  Thomas  Lane 
renounced.  Whereupon  Catharine  Norton,  widow,  obtained  letters  of  administra- 
tion with  the  will  and  codicil  annexed,  for  the  use  and  benefit  of  his  son  John  and 
daughter  Adriana,  until  one  of  them  attained  twenty-one. 

The  appellant  Sarah  Williams,  on  the  4th  of  July  1785,  obtained  other  Letters 
of  administration  of  Spencer's  personal  estate  in  England,  with  his  will  and  codicil 
annexed,  for  the  use  and  benefit  of  the  appellant  John  Spencer  his  son,  and  one  of 
the  residuary  legatees,  then  residing  in  Bombay. 

The  respondents,  the  executors  of  Hough,  in  March  1765,  by  letter  of  attorney, 
empowered  the  appellant  Boddam,  and  Cecil  Bowyer,  to  collect  and  get  in  Hough's 
deb»,  and  settle  his  affairs  in  India,  and  Bowyer  afterwards  dying,  the  said  Lau- 
Knce  Sulivan,  and  the  respondent  John  Moffat,  in  March  1768,  sent  another  letter 
uf  attorney  to  the  appellant  Boddam,  and  Daniel  Draper,  for  the  same  purposes; 
at  which  time  they  were  not  aware  the  joint  trade  account,  then  open  and  unsettled 
between  Hough  and  Spencer,  was  of  such  lengtt  and  magnitude  as  it  afterwards 
appeared  to  be. 

In  1775,  the  appellants  exhibited  their  bill  in  Chancery  against  the  respondents, 
stating,  that  the  appellant  Boddam,  and  the  said  Daniel  Draper,  by  virtue  of  the 
letter  of  attorney  from  the  respondent  John  Moffat  and  the  said  Laurence  Sulivan, 
had  settled  and  adjusted  with  the  appellant  Nathaniel  Stackhouse,  the  only  other 
surviving  executor  of  Spencer  in  India,  all  accounts  rdative  to  the  joint  trade, 
entered  into  and  carried  on  by  Hough  and  Spencer  in  India,  from  the  Slst  of  July 
1760,  tlie  time  the  same  were  settled  by  Hough  and  Spencer,  up  to  the  Slst  of  July 
1768,  and  that  such  accounts  were  regularly  signed  by  Boddam,  Stackhouse,  and 
Draper,  and  had  since  been  transmitted  to  England,  by  which  there  appeared  to  be 
due  from  Hough  to  the  joint  trade  184,699  rupees,  one  pee,  and  thirty-seven  raes, 
Bombay  currency,  being  £23,086  sterling;  that  it  appeared  from  the  same  ac- 
counts, that  the  joint  trade  was  then  indebted  to  Spencer  in  209,020  rupees,  three 
pees,  and  thirty  raes,  being  £26,427  sterling:  and  tliat  upon  the  whole  [663]  there 
was  due  from  Hough,  or  his  estate,  to  Spencer,  209,020  rupees,  three  pees,  and 
thirty  raea,  or  £26,427  sterling,  which  sum  was  alleged  by  the  bill  to  remain  due 
with  compound  Bombay  interest  thereon,  agreeable  to  the  custom  and  rate  of  in- 
terest at  Bombay.  The  bill  also  stated,  that  on  the  31st  of  January  1770,  Samud 
Hough  was  indebted  to  Spencer,  on  a  private  India  account,  in  28,789  Bombay 
rupees  and  thirty-seven  pees,  or  £3598  12s.  9d.  sterling,  and  that  the  same  re- 
mained due  with  compound  Bombay  interest  thereon :  and  that  it  was  not  only  the 
constant  and  invariable  custom  at  Bombay,  in  all  mercantile  concerns  upon  debts  in 
general,  to  allow  annually  compound  interest  at  nine  per  cent,  but  that  the  same 
mode  of  computation  and  allowance  had  been  uniformly  pursued  by  Hough  and 
Spencer,  and  that  aU  accounts  settled  between  them  were  settled  accordingly,  not 
only  in.  the  joint  trade  but  in  their  private  concerns.  Therefore  the  bill  prayed, 
that  the  monies  due  to  the  appellants  Boddam,  Stackhouse,  and  Williams,  as  the 
personal  representatives  of  Spencer,  on  the  joint  trading  and  private  India  ac- 
counts, might  be  paid  to  them  with  compound  Bombay  interest  out  of  Samud 
Hough's  assets. 

To  which  bill,  the  said  Laurence  Sulivan,  and  the  respondent  John  Moffat,  put 
in  their  answer,  wherein  they  admitted,  that  the  appellants  Boddam  and  Stack- 
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house,  tiie  surviving  executors  of  Joliu  Spencer  in  India,  had  transmitted  to  tiie 
appelant  Williams,  as  Spencer's  representative  in  England,  an  account,  purporting 
to  be  an  account  of  the  dealings  and  transactions  between  Spencer  and  Hough, 
relating  t«  their  joint  trade  and  concerns,  from  the  Slst  of  July  1760  to  the  3lBtof 
July  1768;  and  that  the  several  books,  containing  such  account,  appeared  to  be 
signed  by  ihe  appellants  Boddam,  Stackhouse,  and  the  said  Daniel  Draper,  and  that 
it  thereby  appeared,  that  such  sums  were  due  from  Hough's  estate  to  the  joint 
trade,  and  from  the  joint  trade  to  Spencer,  as  stated  in  the  bill ;  but  that  it  ap- 
peared to  them,  from  an  examination  of  such  accounts,  that  there  were  many  errors, 
mistakes,  omissions,  and  wrong  charges  therein,  to  the  prejudice  of  Hough  and  liis 
estate,  besides  the  articles  of  interest  and  compound  interest:  and  the  respondents 
said,  they  never  meant  or  intended,  as  appeared  by  a  letter  from  the  respondent 
Moffat  to  Boddam  and  Draper,  set  forth  in  such  answer,  that  Boddam,  who  was 
an  executor  of  Spencer,  as  well  as  attorney  to  Hough's  executors,  should  settle, 
adjust,  and  sign  the  accounts  between  Spencer  and  Hough,  or  their  estates,  so  as 
to  be  binding  or  conclusive  upon  Hough's  executors  or  his  estate,  and  the  respond- 
ents hoped  that  such  accounts  should  not  be  considered  as  settled  or  conclusive,  but 
be  considered  as  remaining  open  and  unsettled.     And  tl^ey  said,  that  a,  great 
part  of  the  considerable  balance  made  to  be  due  upon  the  said  accounts  to  Spencer 
or  his  estate,  was  composed  or  made  up,  not  only  of  India  interest  at  nine  per  cent 
per  ann.  but  of  compound  interest  at  the  same  rate,  upon  the  balances  alleged  to  be 
due  to  Spencer  from  Hough,  and  the  said  joint  trade  from  year  to  year.     And 
although  [564]  they  believed  that  India  interest  was  nine  per  cent,  and  that  it  was 
customary  in  India,  in  many  cases,  on  settling  accounts  at  the  end  of  every  year, 
to  charge  compound  interest ;  and  although  they  believed,  that  the  joint  trade  and 
the  parties  concerned  therein,  had  both  received  and  paid  India  interest  and  com- 
pound interest,  in  rt'spect  to  some  of  their  transactions  relating  thereto ;  and  not- 
withstanding they  believed  that  Spencer  and  Ho|ugh,  in  settling  their  accounts 
from  year  to  year,  had,  by  their  mutual  consent,  paid  and  allowed  to  each  other 
India  interest,   and   also  compound   interest;  yet  ttiey  submitted  to  the  Court, 
whether  compound  interest  ought  to  be  charged  or  allowed  in  any  case,  without 
the  assent  of  the  part}'  who  was  to  be  charged  therewith ;  and  that  even  the  charge 
of  simple  India  interest  could  not  be  supported,  unless  upon  debts  which  in  their 
nature  Carried  interest,  or  by  the  consent  and  agreement  of  the  party  to  be  charged 
therewith;   and  with  respect  to  the  accounts   of  the  joint  trade  and   concerns, 
although  in  the  books  and  accounts  so  transmitted  to  England,  no  interest  waa 
charged  annually,  or  from  year  to  year  as  usual,  from  August  1762  to  Jvdy  1768; 
yet,  that  on  the  3lBt  of  July  1768,  compound  interest  was  charged  in  one  single 
article  or  item  for  all  those  years,  notwithstending  Hough  was  not  then  at  Bombay, 
and  died  in  the  year  1764,  without  having  signified  in  any  manner  his  oonsexit  for 
paying  or  allowing  interest  or  compound  interest.    And  they  further  said,  th^  it 
also  appeared  by  the  transmitted  accounts,  that  in  the  article  of  credit  given  to 
Spencer  for  209,020  rupees,  three  quarters,  and  thirty  raes,  the  sum  of  100,010 
rupees  or  thereabouts,  part  thereof  was  an  article  of  compound  interest  only,  and 
that  56,000  rupees  and  upwards,  part  of  the  balance  of  181,699  rupees,  one  quarter, 
and  thirty-seven  raes,  as  stated  and  alleged  by  the  bill,  was  made  up  of  compound 
interest  only ;  and  wMh  regard  to  the  interest  so  charged,  they  submitted  it  to  the 
Court,  whefJier  such  interest  ought  to  be  allowed  or  paid  to  Spencer  or  his  estate, 
for  any  balance  that  should  appear  due  to  him,  as  the  same  arose  wholly,  or  chiefly, 
by  Spencer's  not  keeping  his  books  regularly  made  up,  entered,  and  transmitted 
from  year  to  year  as  he  ought  to  have  done;  for  that,  if  he  had  been  regular  in 
keeping  his  books,  and  had  transmitted  his  accounts  yearly  as  he  might  and  ought 
to  have  done,  Hough  might  have  settled  tlie  same,  and  thereby  have  saved  the  large 
sums  in  the  accounts,  charged  for  interest  and  compound  interest,  or  the  greatest 
part  thereof.    They  also  said,  that  if  John  Spencer  was  to  be  allowed  India  interest 
and  compound  interest,  it  would  be  a  very  great  hardship,  and  verjy  injurious  to 
Hough's  estate,  more  especially  as  the  greatest  part  of  Hough's  fortune  had  almost 
ever  since  his  death  beien  vested  in  the  funds,  and  making  such  interest  only  as 
could  be  produced  from  the  public  stocks  and  funds;  and  they  insisted,  that  as 
being  executors  in  trust  for  infants,  they  should  not  have  thought  themselves 
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warruited  in  setUing  or  adjusting  the  said  accounts,  and  allowing  such  interest  as 
is  therein  charged  t<ud  allowed,  but  under  the  direction  and  in-[6€63-demnity  of 
the  Court  But  they  were  willing  and  desirous  that  the  several  accounts  depending 
between  the  estates  or  Spencer  and  Hough  should  be  taken  and  settled,  and  the 
balances  paid  in  such  manner  as  the  Court  should  direct. 

The  answer  put  in  by  the  other  respondents  John  Ryley  and  Martha  his  wife  wa^ 
nearly  to  the  same  effect. 

In  March  1776,  the  respondents  exhibited  a  cross  bill  against  the  appellants, 
which  was  nearly  to  the  same  effect  as  their  answers  to  the  appellants  bill,  and 
praying  that  the  settlement  of  accounts  made  by  Boddam,  Draper,  and  Stackhouse, 
between  the  estates  of  Spencer  and  Hough  might  be  set  aside,  or  declared  to  be  not 
binding  or  condusive  on  Hough's  executors,  and  tiiat  the  accounts  between  Hough 
and  Spencw  or  their  estates  might  be  opened,  and  that  the  same  might  be  taken  and 
Betted  under  the  direction  of  the  Court. 

Whereto  the  appellants  put  in  their  answers,  insisting  that  the  aocounts  signed 
by  Boddam,  Draper,  and  Stackhouse,  were  binding  and  conclusive  against  Hough's 
executors,  and  ouglit  not  to  be  opened  or  questioned,  except  as  to  any  errors 
which  could  be  proved  by  the  respondents.  To  these  answers  the  respondents  took 
exceptions,  which  vere  referred  to  a  Master,  by  whom  several  of  the  exceptions 
were  allowed,  and  the  answers  were  accordingly  reported  insufficient:  but  to  this 
report  the  appellants  excepted ;  and  on  the  31st  of  Jtdy  1778,  and  the  15th  of  Decem- 
ber following,  the  exceptions  came  on  to  be  argued  before  the  Lord  Chancellor 
Thnrlow,  on  the  last  of  which  days  it  was  by  consent  ordered,  that  it  should  be 
referred  to  John  Huntor  Esq.  to  take  the  accounts  between  the  personal  represent- 
atives of  the  said  Svmuel  Hough,  and  the  personal  representatives  of  the  said  John 
Spencer,  except  only  the  demand  of  interest  made  by  ^e  representatives  of  Spencer, 
which  was  reserved ;  and  that  each  side  should  produce  to  the  said  John  Huntor,  aa 
ho  should  direct,  all  vouchers  and  writings  relating  to  the  said  accounts  in  their 
custody  or  [tower:  and  it  was  ordered,  tiiat  ih&  matter  of  the  exceptions  should 
stand  over  in  t^e  mean  time. 

The  said  John  Hunter,  on  the  9th  of  January  1781,  made  his  rep^>rt,  and 
thereby  certified,  that  he  had  proceeded  to  take  the  accounts  between  the  personal 
representatives  of  the  said  Samuel  Hough  and  the  personal  representatives  of  the 
said  John  Spencer,  and  had  carefully  examined  the  same  in  the  presence  and  with 
the  assistance  of  the  representatives  concerned,  and  that  he  found  and  accordingly 
exhibited  the  three  following  accounts:  No.  1.  containing  the  account  of  Samuel 
Hough  with  the  joint  trade  of  Hough  and  Spencer,  balance  due  by  Hough  88,283 
rupees,  one  quarter,  twenty  raes. — No.  2.  The  account  of  John  Spencer  with  the 
joint  trade  of  Hough  and  Spencer,  balance  due  to  John  Spencer  71,616  rupees, 
one  quarter,  and  sirt^-five  raes. — No.  3.  The  late  Samud  Hough's  private  India 
account  witii  John  Spencer,  due  from  Hough  14,454  rupees,  one  quaorter,  and 
ninety-five  raes. 

[566]  On  the  25th  of  April  1781,  the  exceptions  to  the  Master's  report  came  on 
again  to  be  argued,  and  the  respondents  then  waving  so  much  of  their  exceptions 
as  related  to  the  matter  of  the  account,  referred  to  the  said  John  Hunter.  It  was 
ordered  that  so  much  of  the  exceptions  to  the  Master's  report,  as  related  to  that 
matter,  should  be  allowed,  and  the  rest  of  the  exceptions  to  the  report  were  also 
allowed. 

Both  causes  being  set  down,  came  on  to  be  heard  together  before  the  Lord 
Chancdlor,  on  the  6th,  7th,  and  10th  of  December  1781,  on  the  last  of  which  days 
bis  Lordship  ordered  the  same  to  stand  over,  that  he  might  consider  them  and 
give  his  opinion:  and  on  the  24th  of  March  1783,  tiie  causes  stood  for  judgment, 
when  it  being  suggested,  that  there  were  several  debts  from  the  partnership  trade 
of  Spencer  and  Hough  which  remained  unpaid,  it  was,  by  consent,  ordbbkd  and 
DscBSBD,  that  it  should  be  referred  to  one  of  the  Masters  of  the  Court,  to  take  an 
account  of  what  was  due  to  the  creditors  from  the  joint  trade,  and  to  compute 
interest  on  such  of  the  debts  as  carried  interest.  And  it  being  agreed  by  all 
parties,  that  there  was  a  misteke  in  Mr.  Hunter's  report,  it  was  ordered  that  he 
might  be  at  liberty  to  attend  the  Master  and  ^rectify  such  mistake.  And  it  was 
further  ordered,  that  the  Master  should  enquire  what  was  the  value  in  sterling 
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monej  of  Uie  rupees  mentioned  in  Mr.  Hunter's  report,  at  tbe  time  the  soooanti 
were  doaed  in  Buoh  report. 

In  pursuance  of  this  decree,  the  Master  made  his  report,  dated  the  24th  of  Mi^ 
1785,  and  oertifiad  that  he  had  caused  sdvertisanents  to  be  published  in  the  Londcm 
Gazette,  for  the  cr'^dltors  of  the  joint  trade  to  oome  in  and  prove  their  debts;  but 
.that  no  person  had  come  in  before  him  to  prove  or  daim  anj  such  debt,  exc^t 
the  appellants  William  Williams  and  Sarah  his  wife  in  her  right,  as  she  was 
administratrix  of  George  Norton  deceased,  with  his  will  annexed:  and  thei  Master 
found,  that  there  <va8,  on  the  Slst  of  Julj  1760,  due  from  the  joint  trade  to  the  said 
George  Norton,  16,808  rupees,  two  quarters,  and  two  raes ;  and  on  the  Slst  of  Julj 
1761,  the  further  sum  of  502  rupees,  two  quarters,  and  eighty-four  raes:  and  on 
the  3l8t  of  July  1762,  the  further  sum  of  503  rupees,  one  quarter,  and  twenty-throe 
raes :  and  on  ^e  ^Ist  of  July  1763,  fourteen  rupees,  three  quarters,  and  sixty-nine 
raes,  which  two  sums  amounted  together  to  518  rupees,  ninety-two  raes,  and  which 
he  found  then  remained  due  from  the  joint  trade  to  the  said  Sarah  Williams,  as 
the  administratrix  of  the  said  George  Norton ;  but  he  did  not  find  that  there  was 
any  other  debt  due  from  the  joint  trade:  and  the  Master,  by  his  r^ort  further 
certified,  that  he  had  been  attended  by  the  said  John  Hunter,  who  had  delivered  is 
to  him  two  several  accounts,  marked  1,  and  2,  and  by  the  first  of  which  he  found, 
there  was  due  from  the  estate  of  the  said  Samuel  Hough  to  the  joint  trade  of 
Hough  and  Spencer,  a  balance  of  91,274:0:82  raes,  instead  of  88,283:1 :20  raes, 
as  mentioned  in  the  said  John  Hunter's  re-[667]-port ;  and  that  by  the  account 
marked  2,  there  appeared  to  be  due  from  the  joint  trade  to  the  estate  of  the  said 
John  Spencer,  a  balance  of  74,607  :  1  :  27  raes,  instead  of  71,616  :  1  :  65  raes,  as 
mentioned  in  the  said  report  of  the  said  John  Hunter :  and  the  Master  further 
certified,  that  he  had  enquired  what  was  the  value  in  stwling  money  of  the  rupees 
mentioned  in  the  said  John  Hunter's  said  report,  at  the  time  the  accounts  were 
closed  in  such  report  and  tJie  exhibits  referred  to;  and  he  found,  on  the  3lBt  of 
July  1768,  each  rupee  was  in  England  of  the  value  of  2b.  3d.  sterling ;  and  that* 
tjierefore,  the  said  balance  of  91,274:0:82  raes,  was,  on  tbe  Slst  of  July  1768, 
of  the  value  of  £10,.''68  6b.  sterling,  and  that  on  the  same  day  the  said  balance  of 
74,607:1:27  raes  was  of  the  value  of  £8393  6a  6d.  sterling.  And  the  Master 
further  certified,  that  the  14,454 :  1 :  95,  the  balance  of  the  account  No  3,  mentioned 
in  the  said  John  Hunter's  said  report,  were,  on  the  Ilth  of  February  1763,  when 
such  account  closed,  of  the  value  of  £1806  16s.  sterling. 

On  the  Slat  of  October  1785,  the  causes  came  on  to  be  heard  before  the  Lewd 
Chancellor,  on  the  Master's  report,  for  further  direotions  and  costs,  when  it  was 
ordered  and  decreed,  that  it  should  be  referred  to  the  master  to  set  a  value  on  the 
rupees  reported  due  to  the  representatives  of  the  said  George  Norton  deceased, 
from  the  joint  trade  of  Hough  and  Spencer,  at  the  respective  times  the  debts 
were  oontracted.  And  it  was  further  ordered,  that  the  sum  of  £8393  6s.  6d. 
certified  by  t^e  Master's  report,  to  be  due  from  this  joint  trade  of  Hough  and 
Spencer  to  the  estate  of  Spencer,  should  be  deducted  out  of  the  sum  of  £10,268  6s. 
certified  to  be  due  from  Hough  to  the  joint  trade :  and  the  court  declared,  that  the 
sum  of  £1874  198.  6d.  the  residue  of  the  said  sum  of  £10,268  68.  ought  to  he 
divided  into  moietief> ;  and  that  the  sum  of  £937  9s.  9d.  being  one  moiety  thereof 
was  to  be  considered  as  belonging  to  the  estate  of  the  said  Samuel  Hough,  and  the 
sum  of  £937  98.  9d.  the  other  moiety  thereof,  was  to  be  considered  as  belonging 
to  the  estate  of  the  said  Spencer ;  but  that  such  moieties  were  liable,  in  the  first  place, 
to  answer  what  should  be  found  due  to  the  said  George  Norton  from  the  joint  trade, 
or  so  far  as  the  same  would  extend  to  satisfy  the  same ;  and,  if  deficient,  t^hat  the 
deficiency  ought  to  he  borne  equally  between  the  estate  of  Hough  and  llie  estate  of 
Spencer :  and,  it  appearing  to  the  Court  that,  pursuant  to  an  order  dated  the  16th 
of  April  1777,  the  sum  of  £10,000  was  paid  out  of  the  funds  and  cash  in  the  bank, 
standing  in  the  Accountant  General's  name,  in  torust  in  the  cause,  Hough  againat 
Ryley,  being  part  cf  the  estate  of  the  said  Samud  Hough,  to  the  repreeentativea  of 
the  said  John  Spenucr,  on  account  of  the  demands  of  the  said  John  Spencer  on  tbe 
said  Samuel  Hough's  estate,  and  which  said  demands  appeared  by  the  said  repon 
to  consist  of  the  said  sum  of  £8393  68.  6d.  due  from  the  joint  trade,  and  the  sum  of 
£1806  16s.  due  from  the  said  Samuel  Hough  to  tbe  said  John  Spencer  on  the 
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private  India  account,  making  togetlier  £10,200  2b.  6d.  It  was  fuH^r  [668] 
ordered,  that  ihe  representatives  of  the  said  John  Spencer  should  be  at  liberty  to 
applj  to  the  Ck>urt  for  the  paTmeut  of  the  aum  of  £200  2a.  6d.  the  residue  thereof, 
and  for  the  payment  of  the  residue  of  the  said  aum  of  £937  98.  9d.  before  declared 
to  belong  to  the  eatote  of  the  aaid  John  Spencer,  in  case  the  aamu  should  be  more 
than  Bu£Scient  to  answer  their  moiety  of  the  debt  due  to  the  said  George  Norton 
after  his  said  demands  should  be  satisfied,  and  his  Lordship  did  not  think  fit  to  give 
any  interest  on  the  several  balances  as  they  stood  in  the  Master's  report,  or  to  give 
any  costs  on  either  side. 

The  appellants,  conceiving  themsdvee  aggrieved  by  the  last  decree,  so  far  as  the 
same  did  not  give  interest  on  the  respective  balances  due  from  Hough,  to  the  joint 
trade  of  Hough  and  Spencer ;  and  frcMn  the  said  joint  trade  to  Spencer,  and  from 
Hough  to  Spencer  en  the  private  account;  and  so  far  as  the  same  had  not  given 
ihe  appellants  any  costs,  appealed  therefrom,  alleging  (6.  Hardinge,  J.  Scott,  J. 
If  itford),  that  it  was  proved  by  the  deposition  of  Mr.  Hunter,  that  it  is  the  custom 
at  Bombay  to  charge  and  allow  interest  in  all  mercantile  concerns  between  merchant 
and  merchant,  and  on  debts  in  general ;  and  that  the  usual  interest  is  three 
quarters  per  cent,  per  month,  which  is  something  more  than  £9  per  cent,  per 
annum ;  and  that  all  accounta  are  made  up  in  that  manner  annually,  when  the 
interest  is  added  to  the  principal,  and  then  interest  is  calculated  upon  the 
balance.  All  mercantile  transactions  therefore  at  Bombay  must  be  considered  as 
carried  on  upon  the  faith  of  this  custom ;  and,  witliout  any  express  agreement  for 
that  purpose,  the  parties  must  be  considered  and  b<)und  by  the  custom.  But 'in 
the  present  case,  the  acts  of  the  parties  amounted  to  an  express  agreement  to 
conform  to  the  custom;  for  Hough  made  up  and  stated  the  partnership  accounta 
in  this  manner  to  xhe  31st  of  July  1759,  and  claimed,  and  was  allowed  interest  on 
Ijhe  annual  balances  against  the  joint  estate.  The  same  mode  of  settlement  ought 
therefore  to  have  Leen  pursued  to  the  conclusion  of  the  accounts ;  and  accordingly, 
in  the  only  subsequent  account,  made  up  in  the  life  time  of  the  parties,  the  balance 
being  against  Hough,  he  was  charged  with  interest  according  to  the  custom  before 
observed.  That  the  charge  of  intereat  according  to  the  custom  having  been  once 
adopted  by  the  parties,  unless  it  was  continued  throughout  the  accounts,  extreme 
injustice  would  be  donb  to  th|e  estate  of  Spencer.  During  the  period  from  the  24th 
of  August  1756,  to  the  3l8t  of  July  1769,  the  balances  being  in  fav<oiur  of  Hough, 
he  was  allowed  interest  on  them.  From  the  Slat  of  July  1759  to  the  31st  of  July 
1760,  the  belance  being  against  him,  he  was  charged  with  interest;  but  (if  the  decree 
should  remain  unaltered)  from  the  31st  of  July  1760,  the  balance  being  r^ularly 
against  Hough,  he  was  not  charged  with  interest;  at  the  same  time  the  joint  trade 
was  charged  with  interest  upon  the  debts  due  from  it,  (except  that  due  to  Mr. 
Spenoer,)  from  the  3l6t  of  July  1760,  and  the  partnership  was  allowed  in- 
terest upon  all  the  debts  due  to  the  partnership,  (except  that  due  from 
Hough,)  from  the  [560]  Slat  of  July  1760,  and  Hough  was  allowed  a  moiety  of  the 
interest  received  for  tixe  debts  due  to  the  partnership;  Hough  therefore,  in  this 
mode  of  settlement,  would  receive  all  the  benefit  which  could  arise  to  him  from 
the  custom  of  charging  interest,  and  would  not  be  himself  charged  with  interest 
after  the  31st  of  July  1760;  and  Spenoer,  whose  money  had  been  applied  to  pay 
partnership  debts,  carrying  interest,  would  not  receive  any  benefit  of  the  custom 
from  the  31st  of  July  1760.  That  the  injustice  with  respect  to  Spencer's  estate 
attending  the  adopting  the  custom  of  the  country,  in  stating  the  accounts  to  the 
Slst  of  July  1760,  and  deserting  it  from  that  time,  appeared  more  fully  when  it  was 
considered,  that,  from  the  31st  of  July  1760,  the  joint  trade  was  constantly 
indebted  to  Spenoer.  It  seemed  impossible  to  give  a  reason  for  allowing  interest 
to  Hough  from  the  joint  trade,  whilst  the  balance  was  in  his  favour,  and  not 
allowing  interest  to  Spencer  when  the  balance  was  in  Spencer's  favour.  The 
advance  by  Spenoer,  upon  which  the  balance  was  due  to  him,  was  beneficial  to  the 
partnership  to  the  eitent  of  the  interest  claimed ;  for  it  appeared  by  the  accounts, 
that  great  part  of  the  balance  due  to  him  after  the  31st  of  July  1760,  arose  from 
his  having  in  the  years  1761,  1762,  and  1764,  paid  rupees  sixty-two  thousand  five 
hundred  and  fourteen  and  two  quarters,  principal  money,  besides  rupees  eight 
thousimd  five  hundred  and  thirty  nine  and  three  quarters,  tor  interest  due  from 
-the  partnership  to  the  East  India  Company's  bank  at  Bombay,  which  debt  carried 
interest  at  £9  per  cent 
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But,  independent  of  tlie  custom  in  India,  and  the  agreement  of  the  parties  ex- 
pressed by  the  mode  adopted  by  both  in  making  up  the  accounts  stated  in  their  life 
time,  the  general  custom  of  merchants  was  in  favour  of  the  demand  of  interest 
That  if  interest  was  not  to  be  allowed  throughout  the  accounts,  in  the  same  manner 
as  in  the  accounts  stated  to  the  31st  of  July  1760;  yet,  upon  ijie  balances  stated  in 
the  account  made  up  to  the  31st  of  July  1760,  which  were  adopted  and  proceeded 
upon  by  Mr.  Hunter,  simple,  either  at  £9  per  cent,  the  Indian  rate,  or  at  £h  per 
cent,  the  rate  in  England,  it  was  submitted  ought  at  least  to  be  allowed.  For  the 
account  being  signed  by  Spencer  and  sent  to  Hough,  and  Hough  having  acknow- 
ledged the  receipt  of  ii  by  the  letter  of  the  5th  of  April  1762,  in  which  he  made  no 
objection  to  the  statement,  but  on  the  contrary  adopted  it  and  reasoned  upon  it, 
the  account  must  be  considered  as  equivalent  to  an  account  settled  and  signed  by 
tile  parties:  if  not.  the  account  to  tiie  31st  of  July  1759,  settled  and  signed  bv 
Hough,  was  the  last  settled  account,  upon  which  a  still  larger  balance  appeared 
due  to  Spencer ;  and  that  the  balance  lM»ing  due  upon  the  account  signed,  interest 
was  due  upon  it  at  £5  per  cent  at  least,  according  to  the  custom  of  this  coimtry, 
and  therefore  upon  ap  much  as  remained  due  on  the  31st  of  July  1760 ;  and  after 
giving  the  proper  subsequent  credits,  interest  ought  to  have  been  allowed.  And  if 
interest  ought  not  to  be  allowed  on  the  balance  stated  in  [670]  1760,  yet  as  accounts 
were  regularly  settled  and  signed  by  the  attomiee  for  tlie  respondents  to  the  31st 
of  July  1768,  intorest  ought  to  have  been  allowed  from  that  period ;  for  the  respon- 
dents had,  by  consent,  been  let  in  to  falsify  and  surcharge  that  account ;  yet  the 
liberty  to  falsify  and  surcharge  ought  not  to  extend  to  give  a  further  benefit  by 
delaying  payment,  without  allowing  interest  for  the  delay.  That  the  not  allowing 
interest  from  the  31st  of  July  1768,  appeared  still  more  objectionaUe,  when  it  was 
considered  that  thb  decree  directed  the  rupee  to  be  valued  on  that  day,  (when  it 
had  fallen  in  value  from  28.  6d.  to  28.  3d.)  because  the  accounts  were  on  that  day 
supposed  to  be  closed ;  so  that  the  estate  of  Spencer  was  made  to  suffer  the  loss  by 
the  decrease  in  value  of  the  rupee,  because  the  accounts  were  supposed  to  be  closed 
on  the  3l8t  of  July  1768,  and  yet  was  not  allowed  the  uBual  consequence  of  closing 
accounts ;  viz.  interest  upon  the  balance  appearing  upon  the  close. 

The  principal  ground  insisted  upon,  in  answer  to  this  demand  of  intm^st,  was, 
that  Spencer  did  not  keep  regiilar  books  of  the  partnership  transactions,  and  that 
his  want  of  regularity  occasioned  difficulty  in  making  up  the  accounts;  of  this 
there  waa  no  evidence  in  the  cause.     A  narrative  by  Mr.  Hunter  had  been  intro- 
duced to  give  colour  to  this  assertion ;  and  it  had  been  insisted,  that  as  it  was  re- 
ferred to  him  to  take  the  accounts,  except  the  demand  of  interest,  this  narrative  was 
to  be  considered  as  evidence.     In  answer,  it  was  perhaps  sufficient  to  say,  t^at  sudi 
narrative  would  not  amount  to  evidence,  and  that  it  was  not  referred  to  him  to 
state  any  facts,  but  merely  to  state  the  accounts :  and  that  his  narrative  was  there- 
fore perfectly  foreign  to  the  cause.     If  it  had  been  referred  to  him  to  state  facts, 
the  parties  ^ould  have  been  at  liberty  to  lay  before  him  evidence  upon  which  he 
might  report;  but  his  narrative  was  prepared  without  any  communication  with 
the  appeSants.     It  should  be  remembered  too,  that  Hough  left  the  books  a  year  and 
a  half  in  arrear  when  he  left  India,  and  that  Spencer  was  generally  absent  frcna 
Bombay  from  Uiat  time  till  his  death,  and  during  great  part  of  the  time  was  in 
active  public  employ,  particularly  as  Governor  of  Bengal.     With  respect  to  the 
private  aocountc  between  Hough  and  Spencer,  the  balance  in  favour  of  Spencer  was 
principally  occasioned  by    his  transferring  forty  thousand  rupees,  at  Hough's  re- 
quest, to  the  account  of  Governor  Hutdiinson :  for  this  transfer  Hough  received  the 
value  in  England,  either  in  money  or  stock.     And  the  nature  of  the  transaction 
appeared  to  have  been,  that  Hough  agreed  to  give  Gk>vernor  Hutchinson  money  in 
India  that  bore  £9  per  cent,  interest,  instead  of  stock  in  England  equal  in  value  to 
the  capital  sum.     Spencer  therefore,  in  this  instance,  at  the  request  of  Hov^h, 
charged  himsdf  with  interest  at  £%  per  cent,  on  the  balance  of  this  account,  to  en- 
able Hough  to  receive  from  Governor  Hutchinson,  in  England,  money  or  stock  of 
the  value  of  forty  thousand  rupees.     Until  therefore  the  pajrment  of  that  balance 
it  was  highly  reasonable  that  Hough  should  be  charged  wi^  India  interest  upon  it. 
[671]  He  must  have  paid  Governor  Hutchinson  £9  per  cent,  on  the  amount  of  this 
balance,  if  Spencer  had  not  charged  himself  with  it ;  and  he  would  therefore  gain 
a  most  unreasonable  advantage  by  his  contract  with  Governor  Hutchinson  to  the 
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injury  of  Spencer.     Indeed  it  could  not  be  suppoeed  that  Spencer  would  have  oon- 
aented  to  have  charged  himself  with  interest  at  £9  per  cent,  on  this  aum,  unless  he 
had  understood  that  he  was  to  be  allowed  like  interest  on  it  in  his  account  with 
Hough;  and  the  nature  of  this  transaction  shewed  clearly  that  the  allowance  of 
Indian  interest  on  the  balances  of  accounts  was  the  contract  between  the  parties, 
snd  a  term  upon  which  they  dealt.     And  in  a  letter  of  the  12th  of  April  1782,  Hough 
tellg  Spencer  that,  as  the  funds  with  which  he  meant  to  furnish  him  to  make  up  the 
iorty  thousand  rupees  would  fall  short  by  ten  thousand  seven  hundred  and  twenty 
rupees,  Spencer  might  either  receive  the  sum  from  his  attornies,  or  debit  him  in 
account.    It  also  appeared  from  this  letter  that  Hough  had  at  that  time  money  in 
India,  which  of  course  produced  Indian  interest.     To  this  private  account  even 
the  objection  raised  by  tiie  narrative  of  Mr.  Hunter  about  the  irregularity  of  ac- 
counts did  not  apply ;  the  assertion  of  that  gentleman  did  not  extend  to  this  private 
account    That  upon  both  accounts  the  appellants  offered  to  try  the  question  of 
interest  at  law.     The  right  to  demand  intereett  in  this  case  was  a  legal  right,  not  a 
matter  in  the  discretion  of  a  C!ourt  of  Equity ;  and  when  a  part^  claiming  a  legal 
right  offers  to  try  it  before  tlie  proper  tribunal,  it  has  been  usual  for  Courts  of 
Equity  to  direct  that  mode  of  trial.     Besides,  if  the  objection  arising  from  the 
irregularity  of  books  could  be  made  a  ground  for  refusing  interest,  a  jury  of  mer- 
chants was  the  proper  resort  to  try  the  fact.     And  with  respect  to  costs,  it  was  dear 
that  a  very  large  balance  was  due  from  Hough's  estate  to  Spencer's ;  that  Hough's 
executors,  having  authorised  persons  in  India  to  settle  the  accounts  afterwards, 
quarrelled  with  ^e  statement  which  these  persons  had  made,  and  that  they  finally 
compelled  the  executors  of  Spencer  to  resort  to  a  Court  of  Equity  to  obtain  payment. 
Unless  gross  misconduct  is  imputable  to  the  persons  to  whom  the  balance  is  due, 
Ihe  costs  of  a  bill  for  an  account  seem  of  course  to  follow  the  balance;  and  with 
respect  to  the  private  account  the  balance  was  indisputable.     And  the  bill  brought 
by  Spencer's  executors  so  far  could  be  considered  only  as  a  bill  by  a  creditor  for 
payment  of  the  debt  due  out  of  assets ;  in  which  ca«e  it  was  appr^ended  there  was 
no  instance  of  refusing  costs  to  tlie  creditor. 

On  the  other  side  it  was  said  (C.  Ambler,  J.  Mansfield),  that  the  appellants  had 
in  vain  attempted  to  entitle  themselves  to  their  original  demand  either  as  to  prin- 
cipal or  interest ;  the  demand  was  enormous.     When  the  circumstances  under  which 
the  principal  was  claimed,  were  discovered,  ihey  appeared  to  be  a  ccmplete  bar  to 
the  latter,  compound  Bombay  interest  was  asked  for,  upon  pretended  balances  made 
up  long  after  Mr.  Hough's  decease,  and  long  after  the  de-[672]-termination  of  the 
partnership,  from  books  full  of  the  grossest  errors,  without  any  examined  and 
settled  accounts  between  the  parties,  any  notpice  that  such  interest  would  be  ex- 
pected, or  nautual  consent  to  allow  it  previous  to,  or  at  the  time  of  Mr.  Hough's 
departure  from  India.     It  must  be  admitted  likewise,  as  proved,  that  the  intricacy 
and  confusion  in  the  accounts  from  which  the  state  of  the  transactions  between  the 
parties  was  to  be  deduced,  was  occasioned  by  the  default  and  negligence  of  Mr. 
Spencer  hims^  and  his  executors;  the  former  kept  no  accounts,  made  no  entries 
after  Mr.  Hough's  departure  from  Bombay,  but  left  his  books  a  blank  from  the  year 
1758,  as  appeared  from  his  executors  letter  to  Mr.  Sulivan,  when  they  requested  an 
accountant  from  England  to  arrange  and  make  them  up  from  the  confused  minutes 
and  papers  left  behind  him  at  his  death.     The  manner  in  which  they  were  after- 
wards formed  by  his  executors  from  Governor  Bourchier's  books,  equally  ina^xsurate, 
only  increased  the  confusion,  by  adding  his  errors  to  their  own.     The  consequent 
delay  of  payment  therefore  was  not  imputable  to  Mr.  Hough's  executors,  whose 
caution  was  necessary,  and  was  entitled  to  favour  in  a  Court  of  Equity,  inasmuch 
as  they  were  deprived  of  all  materials  and  vouchers  from  which  tliey  could  collect 
what  was  really  and  fairly  due  from  their  testator.     That  ,the  reference  to  Mr. 
Hunter,  which  was  by  consent,  was  an  acknowledgment  that  the  accounts  ought  to 
be  put  to  {he  test,  and  liquidated  under  a  new  examination,  and  not  to  be  taken  in 
the  original  shape  and  extent  without  further  investigation.     Mr.  Hunter's  report 
shewed  the  propriety  of  the  reference,  and  justified  the  conduct  of  the  respondents 
in  disputing  the  original  demands.     The  documents  upon  which  the  pretended 
accounts  were  founded,  had  been  set  aside  as  fallacious :  the  supposed  balances  had 
been  shewn  to  be  erroneous,  and,  in  consequence,  the  amount  of  them  had  been  ex- 
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oeedinglj  reduced  by  him.  The  respondents  were  now  for  the  first  time  autheati- 
oally  informed  what  was  the  sum  liieir  testator  owed.  Had  they,  in  compliance 
with  the  appellants  exorbitant  requisitiona,  paid  more,  they  must  have  injured  their 
teetdator's  family,  or  borne  the  loss  themsetves.  What  pretence  then  was  there  to 
call  for  interest  upon  such  a  demand,  which  had  only  been  witb-h^d  ]3y  the  tnuteet 
of  the  deceased  till  it  could  be  made  out  and  ascertained  what  was  due  to  themt 
During  the  course  of  which  investigation  the  sum  of  £10,000  was  paid  to  the  repre- 
sentatives of  Spencer  by  the  respondents,  under  an  order  of  the  Court  so  long  ago 
as  the  16th  of  April  1777.  And  after  failing  in  every  other  part  of  their  case  but 
the  common  right  to  an  account ;  what  pretence  had  the  appellants  to  ask  for  costa^ 
which  are  in  the  discretion  of  the  Court,  and  are  often  influenced  by  the  conduct  oi 
the  parties  ]  It  was  submitted,  that  such  discretion  could  nqt  have  been  more  equi^ 
ably  exercised  than  in  the  presMit  instance;  and  that  all  circumstances  considered, 
the  respondents  might  have  asked  for  costs  themsrives  with  a  much  ^67S]  better 
grace  than  the  appellants  could  now  pretend  to  be  aggrieved  by  the  refusal  of  them. 

Accordingly,  after  hearing  counsel  on  this  appeal,  it  was  ordkbbd  and  ad- 
jusoBD,  that  the  same  should  be  dismissed,  and  the  decree  therein  complained  of 
affirmed.     (M.S.  Jour.  Sub  anno  1787.  p.  124.) 

SoMi  OBSBBVATioNS  on  Several  of  the  preceding  Cases  have  been  reserved  for 
this  place,  in  order  to  introduce  a  short  statement  of  such  part  of  the  law  of  Interest 
as  will  connect  many  of  those  cases  with  each  other. 

In  the  Treatise  of  Equity,  lib.  5.  where  much  useful  information  on  the  subject 
is  collected  by  Mr.  Fonblanque,  Interett  is  considered  as  the  eom-mon  measure,  of 
damoffea,  where  the  contract  is  for  fnoney,  sec.  1. 

As  to  the  cases  in  which  Interest  is  aJIowed  in  Equity  it  is  said  to  be  given  not 
only  upon  a  note  payable  on  demand ;  (Osborne  v.  Hosier,  6  Mod.  167 ;)  but  even  for 
demands  due  by  covenant ;  14  Yin.  468.  c.  16.  But  this  latter  seems  doubtful,  ss 
the  demand  is  not  in  such  case  liquidated.  See  2  Salk.  623.  and  note  to  Case  1,  of 
this  title  Interest.  To  what  is  there  said  may  be  added,  that  it  is  admitted  that 
interest  is  not  allowed  in  Equity;  (though  it  may  at  law  in  the  shape  of  damages; 
Eddowes  v.  Hopkins,  Doug.  361,  376) ;  on  book-debts  or  simple  contract  debts,  prior 
to  the  confirmation  of  the  Master's  report  of  suoih  debts ;  though  the  real  estate  be 
devised  for  payment  of  debta  See  Dolman  v.  Pritman,  3  Ch.  Rep.  36.  Barwell  v. 
Parker,  2  Vez.  363  :  Batk  (E)  v.  Bradford  (E),  2  Vez.  587  :  Uoyd  v.  Williams,  2  Atk. 
108 :  Shirley  v.  Ferrers  (Lord),  1  Bro.  C.  R.  41 ;  but  see  Carr  v.  Burlington,  (Ooss.) 
1  P.  Wms.  228 :  Maxwell  v.  WettenhaU,  2  P.  Wms.  27,  contra;  the  authority  of  both 
which  cases  is  however  questioned  by  Mr.  Cox  in  his  notes  on  them. 

Though  interest  is  not  generally  allowed  on  rents  and  profits,  or  on  arrears  of  an 
annuity,  yet  it  will  be  allowed  on  the  latter  if  secured  by  a  recognizance  or  other 
specialty.  See  Legat  v.  SeaH,  Gilb.  Rep.  142  :  Neivman  v.  Aveling,  3  Atk.  579  :  and 
on  this  principle  it  appears  to  have  been  allowed,  in  the  case  of  annual  instalmemta 
of  a  debt  secured  by  specialty,  and  not  punctually  paid.     See  Case  9  of  this  titia 

A  difference  has  been  taken,  in  case  of  goods  sold  and  delivered,  between  bare 
notes  and  penal  securities ;  because  in  the  former  the  parties  have  not  extended  the 
bargain  beyond  the  bare  sum  in  the  note ;  but  in  the  latter,  although  there  was  a 
profit  in  the  sale,  yet  the  Court  will  not  dispossess  the  possessor  of  the  security 
without  a  common  amends,  i.e.  the  l^al  interest  for  the  time  of  his  forbearance; 
for  the  penalty  is  presumed  without  any  agreement  for  that  purpose  to  be  inserted 
for  that  end ;  Treat.  Eq.  lib.  6.  c.  1.  sec.  2 :  But  where  excessive  rates  are  allowed 
for  the  work  in  respect  of  slow  payments,  we  have  seen  that  no  Interest  shall  be 
allowed;  for  it  is  only  allowable  to  supply  the  want  of  prompt  paym^at.  Jnt* 
Case  8. 

Whenever  the  debt  is  carried  beyond  the  penalty  of  the  security,  it  is  always  for 
a  defendant,  upon  the  maxim  that  he  who  will  have  equity  must  do  it ;  as  where  the 
party  has  been  delayed  by  injunction  of  the  Court  of  Chancery  or  the  lika  See  I 
Vem.  349 :  1  Salk.  154 :  Hard.  136 :  3  Atk.  517 :  Show.  P.  C.  15.  But  never  for  a 
plaintiff,  any  further  than  the  defendant  could  be  charged  at  law ;  because  the  plain- 
tiff has  chosen  his  own  security,  and  therefore  must  abide  hj  it.  Besides  ajnan  cao 
have  no  more  than  his  debt;  and  the  penalty  is  the  utmost  of  tiie  debt  See  2  Vem. 
509  :  1  Vern.  342 :  3  Bro.  C.  R.  492 ;  496. 
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UnlefU  there  be  nMne  Bpecial  circumstances  in  the  eaae^  tiie  rule  above  stated 
from  the  Treatise  of  Equity,  leemi  most  agreeable  to  the  current'  of  autborit  j.  There 
areliowefver  cases  in  which  ihe  penaltj  has  been  exceeded  without  special  circum- 
stances. See  Elliot  y.  Davis,  Bunb.  23  :  Lonsdale  (Ld.)  T.  Ghwr^  2  Term  R^.  388, 
Of  circumstances  whM«  the  Interest  is  carried  beiyond  the  penalty,  Case  7  of  this  title 
aflords  one  instance^  where  a  bond  was  only  a  collateral  security;  and  Case  & 
Ukotlier,  where  advanta^  was  made  of  the  money ;  which  latter  is  consistent  with  the- 
principle  that  those  wIm»  retain  mon^  in  their  hands  and  conrert  it  to  their  own 
me,  without  the  consent  of  the  owners,  are  bound  to  pay  Interest,  altiiough  not 
dsDUUided,  as  a  punishment  for  what,  under  such  circumstances,  may  be  considered 
8s  knarish  and  fraudulent  dealing;  on  whidi  principle  Courts  of  Equity  proceed 
in  charging  eixecutors  and  trustees  with  Interest  on  trturii  proper^.  See  Treat. 
£q.  lib.  3.  c.  7.  sec.  6 ;  and  Cases  9,  10,  of  this  title.  An  instance  where  Equity 
will  not  carry  Interest  beyond  the  penalty  is  afforded  in  Case  6,  wliere  no  demand 
had  been  made  for  several  years.  [See  1  Coop.  Ch.  209 :  Knipe  v.  Blair  (1900)  1  I.R. 
372.] 

As  to  the  cases  of  Interest  being  made  principal,  see  more  fuUy  this  work,  under 
title  Mortgage. 

Witb  respect  to  the  discretion  used  by  the  Courts  in  directing,  mitigating,  or 
denying  Interest,  see  Treat,  of  Eq.  lib.  6.  o.  1.  sec.  5.  and  Cases  1,  2,  3,  of  this  title. 


1574]  JOINT  TENANTS 

Cask  1. — Earl  of  Bindon  and  others, — Appellants ;  Earl  of  Suffolk  and 
others, — lieapondmts  [3d  Februarj  1707]. 

[MeVs  Dig.  XV.  1379.     See  /»  re  Smith's  TrmU  1878,  9  Ch.  D.  120.] 

[J.  S.  being  entitled  to  a  debt  of  £20,000  due  from  the  Crown,  devised  the 
same  to  six  of  his  relations  equally  to  be  divided  between  them,  share  and 
share  alike;  and  if  either  of  them  die,  to  the  survivors  or  survivor  of  them. 
All  the  legatees  survived  the  testator,  but  before  the  debt  was  recovered,  one 
of  them  died :  held,  that  the  legatees  were  joint-tenants,  and  that  the  repre- 
sentative of  the  legatee  dying,  was  not  entitled  to  any  part  of  this  legacy.] 

**  Dbcbbb  of  Lord  Chancellor  Cowper,  rbvbhsbd. 

But  see  the  case  of  Stringer  v.  PhUips,  determined  at  the  Rolls  Michael- 
mas 1730 ;  where,  in  case  of  £100  given  by  will  to  several,  equally  to  be 
divided  between  them  and  the  survivors  and  survivor  of  them,  it  was  held, 
that  the  devise  made  them  tenants  in  common;  the  words  survivors,  etc. 
being  to  be  understood  of  such  of  them  as  should  be  living  at  the  testator's 
deatti:  See  1  Eq.  Ab.  292.  c.  11.;  Cox's  P.  Wms.  1.  97.  in  n.  See  also  the 
cases  of  Barker  v.  Cfylet,  2  P.  Wms.  280 :  Haivs  v.  Haws,  3  Atk.  524 :  1  Vez. 
14:  Stones  v.  HeurUey,  1  Vee.  165:  Rose  v.  HUl,  3  Burr.  1881:  Salisbury 
(E)  V.  Lambe,  Ambl.  383.  cited  by  Mr.  Cox. 

In  the  case  of  Barker  v.  Gyles,  (see  ante  title  Devise,  ca.  25.)  which  was  a 
devise  of  lands  to  A.  and  B.  and  the  survivor  of  them  and  their  heirs,  equally 
to  be  divided  betwixt  tiiem  (share  and  share  alike),  it  was  determined  that  A. 
and  B.  were  joint-tenants  for  their  lives,  and  had  several  inheritances.  See 
2  P.  Wms.  280. 

In  Lord  Harcourt's  MSS.  Table,  the  reason  of  the  determination  of  this 
case  is  alleged  to  be,  that  the  word  survivor  must  signify  something,  and 
therefore  it  shall  be  construed,  if  any  of  them  die  before  the  money  received. 
It  is  there  also  stated,  that  this  was  considered  as  a  desperate  debt  due  from 
the  crown.    See  the  Case ;  and  the  reports  in  Viner,  cited  in  the  margin.** 

1  P.  Wm&  96.  2  Eq.  Ca.  Ab.  535.  c.  3 :  Yiner,  vol.  8.  p.  389.  ca.  20, 
in  n :  vol.  14.  p.  487.  ca.  16. 

James  Earl  of  Suffolk  being  seised  in  fee  of  Audley-End  house,  together  with 
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the  park  and  lands  thereunto  belonging,  bj  deed  and  fine  in  October  1660,  oon- 
yeyed  the  same  to  King  Charles  U.  in  consideration  of  £50,000  whereof  011I7 
£30,000  were  paid,  and  the  remaining  £20,000  were  ordered  to  be  paid  out  of  the 
revenue  of  the  hearth-money. 

On  the  lOtii  of  J1U7  1688,  the  said  Earl  Jamee  made  his  will ;  and  thereby,  after 
taking  notice  that  the  said  £20,000  still  remained  unpaid,  he  gave  and  devised  tile 
same  in  the  words  following,  viz.  "  I  do  hereby  give  and  devise  the  said  £20,000  , 
unto  my  brothers  George  Howard  and  Henry  Howard,  and  unto  Henry  Howud, 
Edward  Howard,  Charles  Howard,  and  Diana  Howard,  sons  and  daughter  of  mr 
said  brother  Henry  Howard,  equally  to  be  divided  between  them,  share  and  share 
alike ;  and  if  either  of  them  die,  to  the  survivors  or  survivor  of  them."  [575]  And 
he  appointed  the  respondents  Anne  Countess  Dowager  of  Suffolk  his  wife,  and  Henrr 
Earl  of  Suffolk  his  brother,  together  with  Richard  Newman  Esq.  executors  of  hit 
said  will.  But  before  any  part  of  this  £20,000  was  paid,  ihe  revenue  of  hearth- 
money  was  taken  away  by  act  of  Parliament.  I 

The  said  George  Howard  succeeded  his  brother  Earl  James  in  his  honour;  and, 
having  survived  him  about  three  years,  died  intestate,  before)  any  part  of  thii 
money  was  received ;  whereupon  administration  of  his  estate  was  first  granted  to 
Mary  Coppinger  widow,  the  administratrix  of  Ralph  Coppinger  deceased,  who  was  a 
principal  creditor  of  Earl  George;  but  this  administration  was  afterwards  revoked, 
and  a  new  one  granted  to  the  respondent  Margaret  Davies,  who  was  on^  of  Eari 
George's  daughters. 

On  the  Slst  of  November  1701,  King  William,  in  consideraition  of  a  release  of 
the  said  £20,000  from  the  surviving  executors  of  Earl  James,  and  at  the  nomination 
of  the  respondent  Henry  Earl  of  Suffolk,  and  of  tiie  appellants,  granted  the  said 
Audley-End  house,  park,  and  lands  to  Peter  King  and  Thomas  Marriott  Esquires, 
upon  tlie  following  trusts ;  viz.  in  the  first  place,  for  saving  harmless  the  surviving 
e^secutors  of  Earl  James  against  all  claims  and  demands  of  the  administrators,  or 
other  representatives  of  Earl  George,  for  or  in  respect  of  the  said  £20,000  or  any 
part  thereof;  and  for  making  satisfaction  to  such  administrators,  or  other  re- 
presentatives of  Earl  George,  in  case  they  should  appear  to  have  right  to  any  part 
of  the  said  £20,000  and  subject  thereto,  as  to  one  Mtii  part  of  the  premises,  in  trust 
for  the  respondent  Earl  Henry  and  his  heirs ;  as  to  another  fifth  part,  in  trust  for 
the^  appellant,  the  Earl  of  Bindon  and  his  heirs ;  as  to  another  fifth  part,  in  trust  for 
the  appellant  Edward  Howard  and  his  heirs ;  as  to  another  fifth  part,  in  trust  for 
the  appellant  Charles  Howard  and  his  heirs ;  and  as  to  the  remaining  fiftli  part,  in 
trust  for  the  appellant  Lady  Diana,  the  wife  of  the  appelant  John  Pitt,  and  het    ' 
heirs  for  ever. 

The  Earl  of  Bindon  having  contracted  with  the  several  other  parties,  for  the  pur 
chase  of  their  respective  proportions  of  the  said  premises,  exhibited  his  biU  in 
Chancery  against  them  and  the  trustees  King  and  Marriott,  and  also  against 
Margaret  Davies,  the  personal  representative  of  Earl  George,  in  order  to  have  a 
proper  conveyance  executed  to  him  of  the  premises,  free  from  all  incumbrances; 
and,  that  he  might  be  quieted  against  tlie  claim  of  the  defendant  Davies,  who 
insisted  on  being  entitled,  as  the  administratrix  of  Earl  George,  to  a  sixth,  part  of 
the  £20,000. 

On  the  7th  of  June  1707,  the  cause  was  heard  before  Lord  Chancellor  Cowpei, 
who  d^lared  his  opinion,  that  the  devise  in  Earl  James's  will  took  place  in  point  of 
interest  immediately  on  his  death.  Earl  George  surviving  him;  and  that  the  de- 
fendant Davies,  as  the  administratrix  of  Earl  George,  was  well  entitled  to  a  sixth 
part  of  the  said  £20,000,  and  therefore  decreed  intra^st  to  be  computed  on  efati 
sixth  part,  from  the  time  that  the  plaintiff  had  possession  of  the  preimises ;  and  upon 
his  paying  to  the  said  [676]  defendant  Davies  one  sixth  part  of  the  said  £20,000 
with  interest  as  aforesaid ;  it  was  ordered,  that  the  several  defendants  should  execute 
a  conveyance  of  the  said  premises  to  the  plaintiff ;  but,  in  default  of  such  payment 
it  was  ordered,  tliat  the  plaintiff's  bill  should  stand  dismissed,  with  costs  to  be 
taxed. 

From  this  decree  thei  plaintiff  appealed ;  and  on  his  behalf  it  was  argued  (S. 
Dodd),  that  the  words  of  the  devise  [if  either  of  them  die,  to  the  survivors  or  »urvitor 
of  them]  containing  no  limitation  of  time,  within  which  such  dying  to  entitle  the 
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surriTors  was  to  happen,  the  time  ought  to  be  construed  as  larg^j  as  any  reason- 
able  sense  of  those  words  irould  bear;  and  therefore,  it  was  most  reasonable  and 
proper  to  understand  them,  to  relate  to  the  dying  of  any  of  tiie  legatees,  before  the 
debt  should  be  recovered  or  received.  That  some  survivorship  was  evidently  in- 
tended, as  well  as  an  equal  division,  there  being  express  words  for  both ;  and  it  was 
but  reasonable,  that  both  should  refer  to  the  same  time,  i.e.  the  time  of  payment,  for 
the  £20,000  could  only  be  divided  when  paid ;  and  so  the  sense  of  the  testator  would 
be  this,  at  toon  at  the  £20,000  can  he  got,  it  shall  be  divided  amongst  my  brothers, 
etc.  and  the  lurvivort  of  them;  or,  amongst  my  brothers,  etc.  or  tuch  of  them,  as 
shall  be  then  living.  That  there  was  no  other  time  to  which  this  survivorship 
could  be  referred,  except  the  time  of  the  testator's  death;  and  that  could  not 
be,  because  it  would  make  the  clause  of  survivorship  entirely  useless,  for  of 
course  those  who  died  before  the  testator,  would  be  excluded  without  this 
clause;  and  it  was  natural  to  suppose,  that  the  testator  might  reasonably  intend 
a  kindness  to  the  persons  named,  if  they  should  live  to  receive  it,  which  he  would 
not  give  to  a  representative,  who  might  be  a  perfect  stranger  to,  and  without  any 
merit  from  the  testator.  And  if  the  clause  of  survivorship  should  be  under- 
stood to  rdlate  to  a  dying  of  any  of  the  legatees  in  the  testator's  life-time,  it  would 
be  making  the  will  provide  for  a  contingency  before  it  was  a  will ;  which  would  be 
unreasonable  and  void,  as  it  was  only  a  will  from  the  time  of  the  testator's  death. 

On  the  other  side  it  was  insisted  (6.  Pauncefort),  that  Earl  George,  by  surviving 
the  testator,  became  entitled  to  one  sixth  part  of  the  said  .£20,000,  and  thai,  the 
clause  of  survivorship  was  only  intended  to  prevent  the  share  of  any  legatee,  who 
might  die  in  the  testator's  life-time,  from  falling  into  his  general  estate,  and  by 
that  means  coming  to  those,  whom  he  never  meant  to  have  any  part  of  it. 

But,  after  hearing  counsel  on  this  appeal,  it  was  ordekbd  and  ADJimoBD,  that  the 
decree  should  be  so  far  reversed,  as  it  related  to  the  allowance  of  the  sixth  part  of  the 
said  £20,000  and  interest,  and  to  the  account  to  be  taken  of  such  interest,  and  to 
the  dismission  of  the  plaintiff's  bill  with  costs,  in  case  he  should  make  default  in 
paying  the  said  sixth  part  and  interest.  And  it  was  further  ordered,  that  the 
trustees  should  forthwith  execute  conveyances  of  the  premises  in  question  to  the 
appellant,  the  Earl  of  Bindon  and  his  heirs,  or  to  such  others  as  he  dhould  appoint. 
(Jour.  V.  18.  p.  444.) 


[577]  Case  2. — Thomas  Hall, — Appellant ;  Richard  Digbt  and  others, — 
Beapondents  [18th  February  1735]. 

[Mew's  Dig.  vi.  328,  330,  1395.] 

[A.  by  his  will  gives  several  legacies  to  his  children,  and  appoints  his  two 
eldest  sons  joint  executors ;  but  makes  no  express  disposition  of  the  residue 
of  his  personal  estate. — Held  that  this  residue  belongs  to  the  executors  as 
joint-tenants;  and  that  one  of  them  having  died  without  making  any 
severance,  the  whole  survives  to  the  other. — Where  two  executors  are  joint- 
tenants  of  the  residue  of  the  testator's  personal  estate,  their  employing  part 
of  it  in  trade  for  their  mutual  benefit,  does  not  amount  to  a  severance  as  to 
the  whole.] 

♦♦Dbckbb  of  the  Court  of  Exchequer  in  Irdand  bbvbrskd. 

This  was  by  no  means  the  earliest  case  in  which  the  first  part  of  the 
question,  as  above  stated,  was  determined ;  for  it  had  been  previously  hdd, 
tiiat  residuary  legatees,  as  well  as  executors,  are  Joint^tenants,  unless  the 
testator  uses  some  expression  which  converts  their  interest  into  a  tenancy 
in  common :  and  if  one  dies  before  a  division  or  severance  of  the  surplus, 
the  whole  that  is  undivided  will  pass  to  the  survivor  or  survivors.  2  P. 
Wms.  347,  529 :  And  see  3  Bro.  C.  R.  455. 

In  Perkins  v.  Baynton,  it  was  determined,  tiiat  a  money-l^acy  to  two, 
(not  executors,)  jointly  and  between  them,  was  not  a  joint-tenancy :  and  in 
that  case  it  was  said,  that  there  was  no  case  of  a  vendue  given  to  persons 
not  executors,  where  they  had  been  considered  as  joint-t^iants.     1  Bro.  C.  R. 

393 


Digitized  by 


Google 


ITBBOWN.  HALL  V.  DIGBY  [1735] 

118.  In  th«  case  of  JoUife  y.  Eatt,  a  legacy  to  two  usten,  "  to  be  eqotDj 
divided  betwoen  them  when  they  should  arrive  at  the  age  of  21,"  was  held 
to  be  a  tenantry  in  common.     3  Bro.  C.  R.  25.** 

The  said  James  Qarke,  deceased,  had  issue  six  sons,  Luke,  Augustine,  Tobr, 
Jamee,  John,  and  Richard,  and  two  daughters,  Mary  and  Ann,  whom  he  severally  pro- 
vided for  in  his  life-time,  particularly  Luke,  although  he  had  disobliged  his  father bj 
marrying  against  his  consent. 

Clarke  having  carried  on  a  considerable  trade  as  a  merchant,  by  which  k 
acquired  a  competent  fortune^  and  being  also  seised  of  a  small  real  estate,  on  the  | 
27Ui  of  September  1712,  made  his  will ;  and  thereby,  after  directing  payment  of  tui 
debts,  and  giving  pecuniary  and  other  legacies  to  each  of  his  children,  and  without 
making  any  express  disposition  of  the  residue  of  his  personal  estate,  he  constituted 
and  appointed  his  two  eldest  sons,  Luke  and  Augustine,  executors. 

On  the  2d  of  October  following  the  teetator  made  a  codicil,  wher^yy  he  gare 
several  otiier  le^gaciee;  and  on  the  12th  day  of  the  same  October  he  died,  without 
otherwise  altering  his  said  will. 

Amongst  other  of  the  testator's  effects,  Luke  and  Augustine,  upon  his  death, 
possessed  themselves  of  a  small  vessel,  called  the  Mary-Ann  galley,  then  in  tint 
harbour  of  Dublin ;  but  no  immediate  opportunity  presenting  itself  for  the  ask 
thereof,  they  thought  proper,  in  the  mean  time,  for  the  improvement  of  the  testator'! 
assets,  and  for  the  benefit  of  all  parties  interested  therein,  to  let  her  out  to  freight; 
and  accordingly  accepted  of  an  offer  made  to  them  for  that  purpose  by  Mr.  Lyndt, 
a  merchant,  who  [678]  hired  her  on  a  voyage  to  Bourdeaux  in  France,  with  direc- 
tions, that  tiie  money  to  arise  out  of  such  freight  might  be  there  invested  in  ths 
purchase  of  some  casks  of  brandy,  which  were^  to  be  brought  to  Dublin  by  the  laid 
ship  on  her  return  homeward,  in  order  to  be  sold  and  carried  to  tha  credit  of  the 
testator's  estate. 

Soon  afterwards,  the  executors,  in  order  to  settlet  the  accounts  of  the  testator  i> 
his  trade,  wrote  circular  letters  to  his  several  correspondents  both,  at  home  anJ 
abroad,  to  call  in  their  respective  accounts ;  but  declined  proving  the  will  till  ibef 
should  first  know  the  exact  state  of  his  affairs,  and  thereby  determine  with  some 
certainty  how  far  his  estate  would  exceed  or  fall  short  of  the  whole  amount  of  hit 
debts  and  legacies. 

But  before  that  could  be  ascertained,  and  before  the  return  of  the  said  veesd  t» 
Dublin,  Luke  Clarke  died  in  June  1713,  possessed  of  a  considerable  personal  estate 
leaving  Barbara  his  wife,  and  Adam  his  only  son  and  heir,  and  the  respondent  Au 
his  daughter ;  having  first  made  his  will,  and  thereby,  without  taking  notice  of  anf 
claim  to  the  residue  of  the  testator  James  Clarke's  personal  estate,  he  bequeathed  l»i 
the  respondent  Ann  £600  for  her  portion,  payable  at  her  day  of  marriage,  with! 
interest  until  payment;  and  of  his  will  appointed  the  said  Barbara  his  wife  sole 
executrix,  who  afterwards  proved  the  same,  and  possessed  herself  not  only  of  all  tht 
said  Luke  Clarke's  own  personal  estate,  but  also  of  such  part  of  the  assets  of  the  saii, 
James  Clarke  as  came  to  the  hands  of  Luke,  and  had  not  been  applied  by  hi« 
towards  the  discharge  of  the  testator  James's  debts  and  legacies. 

After  the  decease  of  Luke  Qarke,  the  appellant  Augustine  solely  proved  the  will 
of  the  testator  James,  his  father,  and  proceeded  to  get  into  his  hands  the  testator's 
assets,  and  to  apply  the  same  in  discharge  of  his  debts  and  legacies. 

The  respondent  Ann  having,  in  1726,  intermarried  with  the  respondent  Richard 
Digby,  they,  in  1728,  exhibited  their  bill  in  the  Court  of  Exchequer  in  Ireland, 
against  the  said  Augustine  Clarke  and  others ;  praying  that  a  moiety  of  the  residw 
of  the  testator  James  Clarke's  personal  estate,  after  payment  of  his  debts  and 
legacies,  might  be  considered  as  the  right  and  property  of  die  said  Luke  Clarke,  and 
be  decreed  to  be  a  fund  in  the  hands  of  the  said  Augustine,  for  payment  and  satis- 
faction of  the  £600  legacy  bequeathed  to  the  respondent  Ann  by  the  said  Luke  her 
father ;  and  for  this  purpose  the  respondents  suggested  an  agreement,  entered  into 
between  Luke  and  Augurtine,  for  an  equal  division  of  the  residue  of  James  Oarke'i 
estate ;  and  insisted,  ti^at  though  there  had  not  been  any  such  agreement,  yet  that  a 
moiety  of  such  residue  ought,  by  the  custom  of  merchants,  to  have  survived  to  the 
representatives  of  Luke  Qarke,  in  regard  he  and  Augustine  had  traded  togetiier 
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with  part  of  the  asaets,  b7  letting  out  the  said  aloop  to  freight  in  the  manner  already 
mentioned,  and  in  that  reepect  should  be  considered  aa  merchants  trading  in 
partnership. 

[879]  To  this  bill  Augustine  put  in  a  full  answer,  and  thereby  denied  the 
prctaided  agreement  between  him  and  Lukei,  or  that  there  ever  was  any  sort  of 
partnership  between  them,  or  that  they  ever  traded  with  any  pari  of  die  assets 
othetrwise  than  as  aforesaid ;  and  therefore,  as  to  l^at  part  of  Uie  bill  which  sought 
a  discoTery  of  the  testator's  assets,  Augustine,  instead  of  entering  into  a  particidar 
account  thereof,  admitted  sufficient  in  his  hands  to  answer  any  just  demands  which 
the  respondents  had  on  the  testator's  estate. 

The  cause  being  at  istuei,  several  witnesses  were  examined  on  both  sides,  and 
pnUication  having  been  duly  passed,  the  same  came  on  to  be  heard  before  the 
Barons  of  the  said  Court  of  Exchequer,  on  the  26th  of  November  1733,  and  was 
farther  heard  on  the  3d  and  5th  of  December  following,  and  on  the  23d  of  February 
1734 ;  when  the  Court  were  pleased  to  decree,  that  the  respondents  Richard  Digby 
and  Ann  his  wife  should  have  and  recover  the  £600  legacy,  with  interest  for  the 
same  from  the  death  of  the  said  Luke  Clarke,  to  be  paid  out  of  the  assets  of  the  said 
James  Clarke  the  grandfather,  but  without  costs. 

From  this  diecree  Augustine  appealed;  and  soon  afterwards  dying  intestate, 
the  appellant,  as  his  administrator,  revived  tba  appeal.  In  support  of  which  it 
was  argued  (N.  Fazakerley,  W.  Hamilton),  that  Luke  and  Augustine  Clarke,  being 
joint  executors,  were  jointly  interested ;  and  that  Luke  dying  in  the  Life-time  of 
Augustine,  the  whole  survived  to  him,  and  the  rather,  aa  Luke  never  proved  the 
testator's  wUl :  that  nothing  appeared  to  Iiav<e  been  done  which  could  amount  to  a 
separation  of  their  interests,  for  though  it  had  been  attempted  to  make  them  in  the 
nature  of  partners  in  trade,  yet  there  was  no  evidence  to  support  it;  iho  only  colour 
of  proof  was,  the  instance  of  letting  the  Ann  galley  to  freight;  but  this,  it  was 
apprehended,  could  not  amount  to  a  severance  of  the  joint  interest;  and  if  by  pos- 
libility  it  could  be  deemed  such  a  severance  as  would  prevent  a  survivorship,  yet  it 
extended  to  no  other  part  of  the  testator's  personal  estate,  and  therefore  it  was 
hoped  that  the  decree  would  be  reversed. 

On  the  other  side  it  was  contended  (D.  Ryder,  J.  Strange),  that  Luke  and 
Angustine  became  entitled,  not  by  virtue  of  any  express  gift  of  the  residue,  but  from 
the  apparent  intention  of  the  testator,  in  making  them  joint  executors;  and  there- 
fore there  was  nothing  to  make  them  joint-tenants  of  the  residue,  so  as  to  entitle 
the  survivor  to  the  whole.  That  amongst  merchants  and  joint  traders,  the  law  of 
survivorship  does  not  prevail,  and  their  carrying  on  a  trade  together  with  the 
testator's  estate,  was  putting  it  upon  the  foot  of  a  partnership,  and  was,  in  effect, 
an  actual  receipt  of  each  of  Uieir  shares.  The  decree  thwefore  was  right,  and  ought 
to  be  affirmed. 

But  after  hearing  counsel  on  this  appeal,  it  was  ordbrbd  and  adjudobd,  that  the 
decree  therein  complained  of  should  be  reversed,  and  that  the  bill  exhibited  in  the 
Court  of  Exchequer  by  the  re^ondemts  Digby  and  his  wife,  should  be  dismissed. 
(Jour.  voL  24.  p.  592.) 


HMOJ  Case  3. — Sir  Egbert  Staples  and  others, — Appdlants ;  Mart 
Mabgabexxa  Maoeicb,  Spinster, — RespoTident  [19th  January  1774]. 

[Mew's  Dig.  vi.  328:   xii.  950.] 

[Lands  are  settled  to  the  use  of  the  husband  and  wife  for  their  lives,  remainder 
to  the  heirs  of  both  their  bodies.  The  children  of  this  marriage  are  joint- 
tenants,  and  if  any  one  dies  before  Severance,  his  share  shall  survive  to 
the  others.  There  is  nothing  hard,  severe,  or  unreasonable  in  the  law  of 
joint  tenancy,  there  being  always  an  equal  chance  of  survivorship  in  all  the 
joint-tenants.  If  kdj  of  them  have  a  bad  opinion  of  their  own  lives,  they 
may  sever;  but  if  the  joint  tenancy  be  not  severed,  it  is  an  evidence  of 
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intention  in  the  party  to  Bubmit  to  the  chance  of  surviyorship,  or  of  that 
supinenesB  and  neglect  to  which  the  law  afiorda  no  assistance.] 

**  Decrbb  of  the  Court  of  Exchequer  in  Ireland  rbvbrshd. 

Formerly  joint  tenancy  was  favoured  by  the  Courts  of  Law,  because  it  wm 
more  convenient  to  the  lord,  and  more  consistent  with  feudal  principle): 
but  those  reasons  have  long  ceased,  and  a  joint  tenancy  is  now  erery  where 
regarded,  as  Lord  Cowper  says  it  is  in  Equity,  as  an  odious  thing.  See  1 
Salk.   158. 

Sir  Robert  Staples  Bart,  being  seised  in  fee  of  lands  in  tiie  couniy  of  London- 
derry, and  possessed  of  other  lauds  by  virtue  of  certain  leases  under  the  sees  of 
Armagh  and  Londonderry  respectively,  for  terms  of  years  renewable  on  payment 
of  fines,  in  the  year  1682,  entered  into  a  treaty  of  marriage  with  Mary  Veeey,  one 
of  the  daughters  of  Dr.  John  Veeey,  Archbishop  of  Tuam;  and  previous  to  the 
marriage,  by  articles  dated  the  12th  of  March  1682,  executed  by  the  Archbishop  and 
Sir  Robert,  in  consideration  of  the  marriage,  and  of  a  nutrriage  portion  of  £1000 
it  was  covenanted,  that  after  payment  of  the  last  £500  part  of  the  portion.  Sir  Robert 
Staple^,  his  heirs,  executors,  or  administrators,  should  lay  out  £2000  in  the  purchase 
of  lands  of  inheritance,  to  be  settled  to  the  use  of  Sir  Robert  Staples  for  life,  with 
remainder  to  the  said  Mary  for  life;  remainder  to  the  use  of  their  heirs  of  both 
their  bodies.  And  it  was  also  thereby  covenanted,  that  the  leases  for  years,  and 
all  the  chattels  real  and  personal,  whereof  Sir  Robert  was  then  possessed,  or  should 
afterwards  acquire,  by  renewal  of  leases,  purchase,  or  otjierwise,  should  be  to  the 
use  of  and  in  trust  for  the  said  Sir  Robert  Staples,  during  his  natural  life ;  and  after 
his  decease,  to  the  use  of  and  in  trust  for  the  children  of  the  said  Sir  Robert,  begotttn 
on  the  body  of  the  said  Mary  Veeey ;  in  consideration  whereof.  Sir  Robert  Staples  did 
thereby  give,  grant,  and  assign  over  unto  the  Archbishop,  his  executors  and  ad- 
ministrators, all  his  right,  title,  and  interest,  of,  in,  and  to  the  said  lands,  and  ol^er 
the  tenements  so  demised  and  in  lease  to  him,  in  trust  for  and  to  the  uses,  intents, 
and  purposes  aforesaid ;  and  did  thereby  covenant  not  to  surrender,  alien,  or  other- 
wise dispose  of  the  same,  so  as  to  defeat  or  any  way  disappoint  the  interest  thereby 
granted. 

[681]  Soon  after  the  execution  of  these  articles,  the  marriage  1x>ok  effect,  and 
Sir  Robert  Staples  afterwards  received  the  marriage  portion  of  £1000. 

On  thc)  2l8t  of  November  1714,  Sir  Robert  Staples  died,  possessed  of  the  lands 
held  by  leases  from  the  sees  of  Armagh  and  Londonderry  respectively,  which  he  had 
from  time  to  time  renewed  in  his  own  name,  and  also  seised  in  fee  and  possessed  of 
a  considerable  real  and  personal  estate,  leaving  the  said  Lady  Mary  Staples  his 
widow,  and  issue  by  her  three  sons,  John,  Alexander,  and  Thomas,  and  one  daughter, 
Mary,  who,  upon  the  death  of  Sir  Robert  their  father,  became  entitled,  by  virtue 
of  the  marriage  articles,  to  the  said  leasehold  interest  in  joint-tenancy. 

Sir  Robert  Staples,  by  his  will  dated  the  8th  of  November  1714,  devised  to  hit 
son  John  (afterwards  Sir  Jolin  Staples)  all  his  estate  both  real  and  personal,  during 
his  life,  he  performing  his  will,  and  after  his  death,  to  the  heirs  male  of  his  body; 
and  if  the  said  John  should  have  no  heirs  male,  then  his  said  estate  to  descend  to 
his  son  Alexander,  during  his  life,  and  to  his  heirs  male,  with  like  remainder  to  his 
son  Thomas :  and  after  reciting,  that  he  was  then  possessed  of  sejveral  lands  under 
the  said  sees,  he  willed,  that  the  said  leases  should  be  in  the  posseission  of  his 
executors  and  overseeirs,  until  they  and  his  wife,  or  his  heirs  in  possession,  should 
think  fit  to  renew  the  same. 

After  the  death  of  Sir  Robert  Staples,  Lady  Staples  his  widow,  who  was  appointed 
sole  executrix  of  his  will,  proved  the  same,  and  permitted  her  son.  Sir  John  Staples,  to 
enter  upon  and  possess  the  said  leasehold  lands,  and  delivered  to  him  the  leases 
whereby  they  Were  held  from  the  sees  of  Armagh  and  Londonderry,  in  order  to 
renew  the  same,  and  perform  every  thing  agreeable  to  the  marriage  articles. 

Sir  John  Staples,  by  three  letters  dated  respectively  the  6th,  1 1th,  and  29th.  of 
January  1714,  and  written  by  him  to  his  mother,  acknowledged  the  receipt  of  the 
leases,  and  that  one  of  them  had  been  renewed  in  his  own  name,  but  upon  the  trusts 
of  tite  marriage  articles  and  his  father's  will ;  and  by  an  instrument  under  his  hand 
and  seal,  dated  the  10th  of  February  1714,  reciting,  that  he  had  renewed  and  taken 
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a  lease  of  several  lands  in  the  see  of  Armagh  in  his  own  name,  he  declared  that  he 
would  not  dispose  of  or  otherwise  alien  the  said  lands,  but  that  the  same  shotild 
always  be  subject  to  and  disposed  of  as  the  said  Sir  Robert  by  his  will  had  directed,  and 
likewise  according  to  the  tenor  of  the  marriage  articles  of  the  12th  of  March  1682. 
Mary,  the  daughter  of  Sir  Robert  Staples,  and  who  married  the  Renrerend 
Theodorus  Maurice,  died  about  the  y^r  1722,  in  the  lifetime  of  her  husband, 
leaving  issue  David  Maurice  and  the  respondent  Mary  Margaretta,  to  whom  the  said 
David  Maurice  in  his  lifetime,  by  an  instrument  in  writing  under  his  hand  and 
seal,  assigned  all  his  personal  estate.  Theodorus  Maurice,  after  the  death  of  his 
wife  Mary,  took  out  administration  of  her  goods  and  effects. 

[682]  In  September  1730,  Sir  John  Staples  died,  in  possession  of  the  said  lease- 
hold premises,  leaving  Lady  Mary  Staples  his  widow  and  administratrix,  and  Mary 
and  Isabella  his  daughters  and  only  issue. 

Alexander  and  Thomas  Staples,   upon  the  death  of  their  brother  Sir  John, 
became,  for  the  first  time,  acquainted  with  the  contents  of  the  articles  of  the  12th 
of  March  1682,  which  had  before  been  concealed  from  them ;  and  they  then  resolved 
to  commence  a  suit  for  the  recovery  of  the  said  leases.     But  before  the  suit  was 
instituted,  Theodorus  Maurice,  who  was  the  administrator  of  his  late  wife  Mary, 
and  the  ^ther  of  the  respondent,  in  order  to  save  the  expenca  and  avoid  the 
trouble  of  becoming  a  party  to  such  suit,  executed  an  instrument  in  writing,  or 
assignment,  dated  the  4th  of  March  1730,  whereby,  after  reciting  the  settlement 
of  the  said  leasehold  interests,  and  the  assignment  thereof  by  the  late  Sir  Robert 
Staples  to  the  Archbishop  of  Tuam,  by  the  marriage  articles  of  the  12th  of  March 
1682,  as  before  mentioned ;  the  subsequent  marriage,  and  the  death  of  Sir  Robert 
Staples  in  1714,  leaving  Dame  Mary  his  widow,  three  sons,  and  one  daughter,  Mary, 
who   married   the  said   Theodorus   Maurice;    and    also    reciting,    that   the   said 
Sir  Robert  Staples,  at  the  time  of  his  decease,  was  possessed  of  and  entitled  unto 
two  considerable  leases  held  from  the  sees  of  Armagh  and  Londonderry,  which 
leases  were  bound  by  and  subject  to  the  usee  and  trusts  in  the  said  articles ;  and  that 
Mary,  the  wife  of  the  said  Theodorus,  was  since  dead ;  and  that  he  had  taken  out 
administration  to  her„and  was  advised,  that  after  an  allowance  for  such  portion  as 
he  received  yrith  his  said  wife,  he,  as  administrator  to  her,  was  entitled  to  a  share  of 
the  said  leasee,  having  heard  or  been  informed  of  the  contents  thereof ;  and  reciting, 
that  as  the  circumstancee  of  the  children  of  Sir  Robert  Staples  and  Dame  Mary, 
who  were  then  living,  and  the  representatives  of  such  of  them  as  were  dead,  then  ' 
stood,  the  said  marriage  articles  could  not,  as  it  was  apprehended,  ba  set  up,  and 
the  benefit  of  them  derived  to  the  children  then  living,  and  the  representatives  of 
such  of  them  as  were  dead,  without  a  decree  of  a  Ck)urt  of  Equity ;  and  that  the  said 
Theodorus  Maurice,  as  well  from  his  own  disposition  as  his  want  of  health,  was  un- 
willing to  engage  himself  in  such  a  suit,  and  was  desirous  to  prevent  the  children 
which  he  had  by  the  said  Mary  his  late  wife  from  being  involved  after  his  death,  in 
the  difficulties  and  expences  which  must  necessarily  attend  such  a  prosecution,  tiie 
said  Theodorus  Maurice,  in  pursuance  of  such  his  reisolution,  and  in  order  to 
preserve  his  children  from  ih&  burtiien  and  expence  of  suits,  either  in  Law  or 
Equity,  concerning  the  premises,  and  to  secure  to  them  the  benefit  of  the  said 
articles  in  a  way  and  manner  lees  expensive,  and  in  consideration  of  £10  paid  to 
him  by  the  said  Alexander  Staples,  (then  Sir  Alexander  Staples,)  assigned  and  set 
over  unto  the  said  Sir  Alexander  Staples,  his  executors,  administrators,  and  assigns, 
all  the  right,  title,  interest,  claim,  and  demand,  of,  in,  or  to  all  such  leases  which 
the  said  Sir  Robert  Staples,  or  any  person  or  persons  in  trust  for  him,  or  for  his 
use  at  [683]  the  time  of  his  death,  held,  possessed,  or  enjoyed,  under  the  sees  of 
Armagh  and  Londonderry,  which  had  since  been  renewed  in  the  name  of  any  other 
person  or  persons,  with  or  under  the  said  several  sees ;  as  also  all  benefit,  right,  title, 
interest,  property,  claim,  or  advantage  whatsoever,  which  he  the  said  Theodorus 
Maurice  in  his  own  right,  or  in  the  right  of  any  otiier  person  or  persons  whatsoever, 
oould  have  or  demand,  by,  from,  or  under  the  said  articles  of  agreement;  to  hold  the 
said  assigned  premises  unto  ib&  said  Sir  Alexander  Staples,  his  executors,  ad- 
ministrators, and  assigns,  subject  to  the  payment  of  such  sum  of  money  by  him 
or  them  to  the  children  of  the  said  Theodorus  Maurice  by  his  late  wife  Mary,  then 
living,  as  three  persons  therein  nam«d,  or  the  survivors  or  survivor  of  them,  t-hould, 
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when  it  was  decreed,  or  otherwise  settled  and  determined,  that  the  said  leases  ought 
to  go  and  be  distributed  among  the  children  of  the  said  Sir  Robert  Staples  uid 
Dame  Mary,  determine,  order,  and  appoint;  due  consideration  being  had  of  the 
marriage  portion  already  received  bj  the  said  IlieodoruB  with  the  said  Mary  bit 
late  wife,  and  of  the  espences  which  the  said  Sir  Alexander  Staples  should  be  put 
to  and  sustain  in  the  prosecution  and  establishment  of  the  said  right,  under  the 
said  marriage  articles,  and  of  all  other  equitable  allowances  which  ought  to  be  tuade 
to  him.  But  no  determination,  order,  or  appointment,  was  ever  made  in  pursuant 
of  this  instrument. 

In  1731,  Theodorus  Maurice  died,  having  made  his  will,  and  appointed  Sir 
Alexander  Staples,  Edward  Maurice  Clerk,  and  Mary  Drelincourt,  executors  thereof; 
but  Sir  Alexander  Staples  and  Edward  Maurice  only  proved  the  same. 

On  the  5th  of  February  1731,  Sir  Alexander  Staples  and  Thomas  Staples,  the 
then  surviving  children  of  Sir  Robert  Staples,  exhibited  their  bill  in  the  CJourt  of 
Exchequer  in  Ireland  against  Dame  Mary  Staples,  the  widow  and  executrix  of  Sir 
Robert,  Dame  Mary  Staples,  the  widow  and  administratrix  of  Sir  John,  and  Mary 
and  Isabella,  the  daughters  of  Sir  John;  praying,  that  the  leasdiold  interest  under 
the  see  of  Armagh  might  be  decreed  to  the  plaintiff ;  and  that  Dame  Mary,  the  widow 
and  administratrix  of  Sir  John,  might  account  for  the  rents  and  profits  of  the  said 
leasehold  interest,  from  the  time  when  Sir  John  posseesed  himself  thereof,  and  for  a 
sum  of  £750,  being  the  consideration  received  by  him  for  the  other  lease  under  tlie 
see  of  Londonderry. 

In  February  1733,  the  cause  came  on  to  be  heard,  but  was  then  adjourned  over, 
on  a  doubt  being  conceived  by  the  Court,  whether  the  articles  of  1682  were  suffi- 
ciently proved ;  and  there  was  afterwards  a  reference  in  the  cause,  relative  to  the 
personal  assets  of  Sir  Robert  Staples,  which  depended  for  several  years,  and  at 
length  ended  without  any  award. 

Lady  Staples,  the  widow  and  executrix  of  Sir  Robert,  died  iuteetate;  and  ad- 
ministration of  her  effects,  and  also  administration  of  the  effects  of  Sir  Robert, 
unadministered  by  her,  was  granted  to  Alderman  Hans  Baillie. 

[6843  Sir  Alexander  Staples  and  his  brother  Thomas  afterwards  severed  the 
joint  tenancy,  and  in  July  1741  Sir  Alexander  died;  leaving  the  appellant  Sir 
Robert  his  only  child  and  heir,  having  in  his  lifetime  made  his  will  and  appointed 
Dr.  William  Vesey  and  his  brother  Thomas  Staples  executors  thereof. 

On  the  5th  of  February  1742,  Thomas  Staples  filed  his  bill  of  revivor  and 
supplement  against  Lady  Staples,  the  widow  of  Sir  John  Staples,  Mary  Staples  hi« 
surviving  daughter,  Dr.  Vesey,  Thomas  Jackson,  Edward  Maurice,  Hans  Baillie, 
and  the  appdiant  Sir  Robert;  and  soon  afterwards  Lady  Staples  and  her  said 
daughter  Mary  filed  a  cross  bill,  praying  to  be  decreed  to  thei  said  leasehold  estate 
held  under  the  see  of  Armagh. 

In  December  1752  both  causes  were  heard,  and  in  the  original  cause  it  was 
decreed,  that  Thomas  Staples  and  Sir  Robert  Staples  were  entitled  to  the  leasehold 
interest  held  under  the  see  of  Armagh,  discharged  from  the  £2000  agreed  to  be  laid 
out  in  a  purchase  by  the  articles  of  1682,  and  that  the  representatives  of  WiUiam 
Vepey  should  assign  the  same ;  and  also  that  an  account  should  be  taken  of  the  rents 
and  profits  and  renewal  fines  of  the  leasehold  interest  held  under  the  see  of  London- 
derry, from  the  death  of  Sir  Robert  Staples,  until  the  same  was  sold  by  Sir  John 
Staples,  and  an  account  of  the  three  fourths  of  £750  received  by  Sir  John  Stages 
for  that  lease,  with  interest  from  the  time  of  the  sale;  and  such  part  of  the  cross 
bill  as  sought  any  part  of  the  Armagh  lease,  and  to  charge  the  same,  or  the  three 
fourths  of  the  £750  for  which  the  Londonderry  lease  was  sold,  with  an  annuity  of 
£150  a  year  to  Dame  Mary  Staples,  was  dismissed. 

This  decree  was  regularly  inroUed,  but  the  respondent,  who  was  the  only  sur- 
viving child  and  issue  of  Theodorus  Maurice  and  Mary  his  wife,  afterwards,  on  the 
13th  of  November  1761,  filed  her  bill  in  the  said  Court  of  Exchequer  against  the 
appellant  and  the  said  Thomas  Staples,  the  then  surviving  executor  of  Sir  Alexander 
Staples,  and  also  against  Folliot  Warren  Esq.  and  Mary  his  wife,  who  was  the 
daughter  and  administratrix  de  bom*  non  of  Sir  Jolm  Staples,  and  the  said  Hans 
Baillie  and  others,  praying  an  account  of  the  rents  and  profits  of  the  said  leas^old 
interests,  held  under  the  sees  of  Armagh  and  Londonderry  respectivdy,  from  the 
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time  of  the  death  of  Sir  Robert  Staples,  and  of  such  parts  of  the  personal  estate 
of  Sir  Robert  as  came  to  their  hands,  or  for  which  they  had  received  compensation ; 
and  that  the  respondent  might  be  decreed  to  a  share  thereof  and  of  the  said  lease- 
hold interests,  and  that  the  former  decree  of  1752  might  be  set  aside,  as  against 
the  respondent,  as  having  been  obtained  by  fraud. 

The  app^ant  and  tlie  said  Thomas  Staples  put  in  their  anstrer  to  this  bill,  and 
thereby  insisted,  that  they  were  not  accountable  to  the  respondent  for  any  of  the 
mstt^rg  claimed  by  her  bill ;  and  particularly,  that  the  respondent's  mother  having 
died  in  the  lifetime  of  Sir  John  Staples,  her  share  in  tixe  leasdiold  lands  of  Sir 
iiobert  Staples  survived  to  Sir  John,  Alexander,  and  Thomas  Staples,  [685]  and  that 
the  joint  tenancy  was  not  severed  until  after  the  death  of  Sir  John  Staples ;  and 
they  farther  insisted,  that  the  question  concerning  the  right  of  survivorship  among 
the  children  of  Sir  Robert  Staples,  was  determined  by  the  decree  made  in  the  year 
1752;  and  ibey  claimed  the  like  benefit  of  that  decree,  as  if  they  had  pleaded  it  in 
form. 

In  August  1762,  and  before  any  further  proceedings  were  had  in  this  cause,  the 
defendant  Thomas  Staples  died,  having  first  made  his  will,  and  thereof  appointed 
Grace  Staples  his  wife,  and  John  Staples  his  eldest  son,  executors,  who  duly  proved 
the  same,  and  against  whom  the  cause  was  afterwards  duly  revived. 

On  the  11th  of  May  1772,  this  cause  was  heard  before  the  Barons;  and  after 
sevwal  days  hearing,  stood  over  for  judgment  until  the  20th  of  July  1772,  when  the 
Court  were  pleased  to  decree,  that  the  respondent  was  entitled  to  one  fourth  part 
of  the  leasehold  interest  held  under  the  see  of  Armagh,  and  that  an  injunction 
should  issue  to  put  her  into  possession  of  the  same;  and  that  the  respondent  was 
entitleti  as  against  the  appellants  Grace  and  John  Staples,  as  executors  of  Sir 
Alexander  and  Thomas  Staples,  to  one  fourth  part  of  what  Sir  Alexander  and 
Thomas  Staples  respectively  made  or  received  out  of  the  said  leas^old  interest, 
from  the  time  of  their  entering  into  possession  or  receipt  of  the  rents,  after  the 
death  of  Sir  John  Staples,  to  the  time  of  their  respective  deaths;  and  that  the  re- 
spondent was  also  entitled  as  against  the  appellants  Sir  Robwt  Staples,  Grace 
Staples,  and  John  Staples,  to  one  fourth  part  of  what  they  respectively  made  or 
received  out  of  the  said  leasehold  interest,  since  the  respective  deaths  of  Sir 
Alexander  and  Thomas  Staples,  credit  being  given  for  one  fourth  part  of  all  renewal 
iines,  and  other  charges  attending  such  renewals. 

From  this  decree  the  appellants  appealed,  insisting  (A.  Wedderburn,  J.  Dun- 
ning, W.  Selwyn),  that  all  the  children  of  Sir  Robert  Staples  were  clearly  joint 
tenants  of  the  leasehold  estate,  settled  on  them  upon  the  marriage  of  their  father ; 
they  had  the  same  interest  accruing  to  them  all,  by  virtue  of  the  sam<e  deed  or  con- 
veyance, namely,  the  articles  of  1682,  and  which  vested  in  them  all  at  one  and  the 
same  time,  upon  the  death  of  Sir  Robert  in  1714.  That  the  estate  having  all  the 
properties  of  a  joint  estate,  a  right  of  survivorship  was  the  regular  and  legal  .con- 
sequence; and  therefore  Mary,  the  respondent's  mother,  dying  in  1722,  without 
having  severed  the  joint  tenancy,  her  share  in  this  leasehold  estate  accrued  to  Sir 
John,  Alexander,  and  Thomas,  the  then  surviving  joint  tenants.  There  is  nothing 
hard,  severe,  or  unreasonable  in  the  law  of  joint  tenancy,  there  being  always  an 
equal  chance  of  survivorship  in  all  the  joint  tenants ;  and  wherever  tliat  equality  does 
not  subsist,  as  between  a  corporation  and  a  private  person,  tliere  can  be  no  joint 
tenancy.  If  any  of  the  joint  tenants  have  a  bad  opinion  of  their  own  lives,  they 
may  sever  the  joint  tenancy  and  destroy  the  right  of  survivorship,  by  a  deed  grant- 
ing their  respective  shares  in  trust  for  ^emselves,  or  may  enter  into  covenants  not 
to  take  advantage  of  each  other  by  8ur-[686]-vivorship.  But  if  the  joint  tenancy 
be  not  severed,  it  is  an  evidence  of  intention  in  the  party  to  submit  to  the  chance  of 
survivorship,  or  of  that  supineness  and  neglect  to  which  our  law  affords  no 
assistance.  That  the  settlement  by  the  articles  of  1682,  had  the  effect  of  that  clause 
which  is  usually  inserted  in  almost  all  marriage  settlements ;  i.e.  that  the  shares  of 
children  dying  before  the  age  of  twenty-one,  when  they  may  sever  the  joint  tenancy, 
shall  go  to  the  survivors.  Lastly,  that  no  argument  or  inference  could  be  drawn 
from  any  supposed  fraud  in  this  case,  against  the  appellants :  and  if  any  fraud  was 
imputable  to  Sir  John  Staples,  in  the  concealment  of  the  articles,  the  injury  arising 
from  it  was  not  peculiar  to  the  respondent's  mother,  for  Sir  Alexander  and  Thomas 
Staples  were  equally  defrauded  by  such  concealment. 
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On  b^alf  of  the  respondent  it  was  argued  (£.  Thurlow,  A.  Forrester),  that 
marriage  artucles  are  considered  hj  Courts  of  Equity  as  minutes  of  the  intent  of 
the  several  parties,  to  be  afterwards  carried  into  execution  by  a  formal  settlonent; 
the  intent  howerer,  is  the  leading  and  capital  rule.  Hence  it  is,  tiiat  though  in 
case  of  contrariety  between  articles  and  a  settlement  actually  made  before  marriage, 
the  latter  shall  prevail,  because  a  new  agreement  is  presumed ;  yet  where  8uch 
settlement  is  made  after  marriage,  it  shall  be  controlled  by  the  articles,  and  their 
import  shall  prevail.  That  in  tihe  present  case,  there  could  not  be  the  least  doubt 
of  the  intent  of  the  several  parties  to  the  articles  of  1682.  The  portions  therebj 
created  for  the  children,  were  clearly  meant  as  separate  and  distinct  interifia  iu 
each  child,  for  the  maintenance  of  each,  and  of  the  children  he  or  she  miglit  have. 
But  this  very  natural  and  rational  intent  was  totally  overturned  by  the  notion  of  a 
joint  tenancy,  which  let  in  a  mischief  never  dreamt  of  by  tiie  parties ;  for  if  the 
two  younger  brothers  and  the  sister  had  all  died  in  Sir  John  Staples  s  lifetime, 
leaving  ever  so  many  children,  he,  the  heir  of  the  fatiier,  and  taking  a  considerBbie 
real  estate  as  such,  would,  by  the  mere  chance  of  survivorship,  have  carried  ''II  the 
whole  of  the  father's  real  and  personal  estate,  and  the  families  of  the  younger 
brothers  and  sister  would  have  been  left  to  beggary.  That  joint  tenancy,  originally 
applicable  to  land  rights  only,  and  derived  from  feudal  principles,  calculated  for  the 
support  of  military  tenures  long  since  abolished,  ia  now  constantly  discountenanced 
in  Courts  of  Law  and  Equity;  every  parent  in  providing  for  his  children,  whether 
by  will,  by  articles,  or  by  settlement,  is  naturally  supposed  to  have  in  view,  not  only 
his  own  immediate  children,  but  their  posterity  also ;  and  that  the  provision  he  i« 
making  for  his  children  be  such  as  may  enable  them  to  marry,  and  provide  for  a 
wife  and  their  issue.  And  if  this  holds  in  wills,  where  even  children  are  considered 
only  as  volunteers,  a  fortiori  must  it  do  so  in  marriage  articles,  under  which  thef 
are  considered  as  purchasers  for  the  most  valuable  of  all  considerations.  And  had 
a  recent  application  been  made  to  a  Court  of  Equity,  for  carrying  these  articles  of 
1682  into  execution,  the  provision  thereby  made  for  the  children,  [587]  would 
certainly  have  been  decreed  to  them  not  in  joint  tenancy  but  as  tenants  in  common. 

But  further :  no  man,  though  innocent,  can  be  permitted  to  reap  the  benefit  of 
another's  fraud,  to  the  prejudice  of  a  stranger.  Sir  John  Staples  was  guilty  of  a 
most  flagrant  fraud  in  concealing  the  articles  of  1682,  and  by  that  means  possessing 
himself  of  the  whole  leasehold  interests.  Mary  the  respondent's  motiier  was,  to  the 
time  of  her  death,  ignorant  of  her  right  She  left  two  children  unprovided  for ; 
and  had  she  known  of  her  interest  in  these  leaseholds,  under  the  articles  of  1682,  she 
would  certainly  have  taken  the  necessary  steps  to  prevent  survivorship,  (if  there  was 
a  pretence  for  it,)  and  by  a  prudent  partition  have  secured  a  provision  for  her 
children :  but  Sir  John's  fraud  prevented  her  from  doing  so.  Sir  Alexandw  and 
Thomas  endeavoured  to  avail  themselves  of  that  fraud,  and  appropriate  to  their  own 
use  what  was  intended  as  a  provision  for  Mary  and  her  children :  a  Court  of  Equity 
therefore  ought  surely  to  interpose  and  do  for  Mary's  children  what  she  undoubtedly 
would  have  done  for  them  herself,  had  she  not  bean  prevented  by  the  grossest  of 
frauds.  Nor  was  her  husband's  assignment  after  her  death  any  bar  to,  but,  on  the 
contrary,  a  strong  inducement  to  such  interposition.  In  the  first  place,  it  was 
but  conditional,  that  an  award  should  be  made  by  three  persons  particularly  named, 
which  they  never  made,  and  so  the  condition  was  never  performed.  In  the  nest 
place,  it  proved  Sir  Alexander  and  Thomas  Staples's  own  conviction  of  their  Bialer's 
right  to  a  fourth  of  these  leaseholds  and  other  their  father's  personal  estate,  for 
otherwise,  their  applying  for  and  obtaining  this  assignment  was  merely  nugatoir. 
But  that  it  was  applied  for  and  obtained  witii  a  fraudulent  view,  appeared  froin 
their  immediate  subsequent  conduct ;  for  Sir  Alexander,  though  he  had  signed  the 
instrument  which  admitted  his  sister's  right,  yet  in  the  bill  which  he  and  Thomas 
filed,  they  artfully  introduced  the  right  of  survivorship,  a  right  inconsistent  with 
that,  which  by  the  instrument  they  had  acknowledged,  in  hopes  of  obtaining  a 
decree  founded  on  that  claim,  and  then  set  up  that  decree  in  bar  of  the  right  of 
their  sister  and  her  representatives.  Aftew  Sir  Alexander's  death,  this  fraud  was 
carried  on  still  more  perniciously  by  his  surviving  brother  Thomas;  whidi 
more  than  sufficiently  warranted  the  Court  in  setting  aside  the  decree  in  1752. 
as  obtained  by  concealment  and  misrepresentation  of  the  trut^,  oven  had  it  deter- 
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mined  th^  question  of  survivondiip  in  the  then  plaintiff's  favoiHr;  but  in  fact,  it 
did  not  appear  to  have  determined  the  fact  either  waj. 

Aftbr  hearing  counsel  on  this  appeal,  it  was  obdibed  and  adjttdgid,  that  the 
decree  therein  complained  of  should  be  rercffsed,  and  that  the  respondent's  bill  in 
the  Court  of  Exchequer  in  Ireland  should  bis  dismissed  without  costs.  (MS.  Jour. 
tub  anno  mi.  p.  30.) 


am  JOINTURE. 

Case  1. — Dame  Margaret  Eustace,  "Widow, — Appellant ;  Thomas  Keightlev 
and  others, — Eespondents  [29th  June  1713]. 

[Mew's  Dig.  iv,  1134;  viii.  500.     Forfeitures  were  abolished  hj  the  Forfeiture  Act 
1870  (33  &  34  Vict.  c.  23),  except  when  consequent  on  outlawry.] 

[A.  upon  his  marriage  with  B.  settles  lands  of  £400  per  ann.  for  her  jointure, 
and  covenants,  that  if  the  particular  lands  so  settled  should  not  jieid  £400 
per  ann.  clear,  B.  should  have  so  much  of  the  rents  of  the  residua  of  the 
settled  estate  as  should  make  up  the  said  £400  per  ann.  A.  being  attainted 
of  high  treason,  his  estate  becomes  forfeited,  and  was  granted  bj  the  Crown 
to  J.  S.  The  particular  jointure-lands  did  not  amount  to  £400  per  ann. 
Held,  that  the  jointress  is  entitled,  as  against  the  grantee  of  the  Crown,  to 
have  the  deficiency  made  good.] 

**  Dbcbbb  of  the  Court  of  Chancery  in  Ireland  rbvbrsbd. 
See  post  Case  4,  5.** 

Sir  Maurice  Eustace,  in  consideration  of  his  marriage  with  the  appellant,  and 
of  £2000  her  portion,  by  indentures  of  lease  and  release,  dated  the  24th  and  25th 
of  October  1684,  settled  his  estate  at  Castlemartin  and  elsewhere  in  Ireland,  to 
certain  usee,  and  particularly  as  to  part  thereof,  to  °die  appellant  for  her  jointure : 
and  in  this  settlement  there  was  a  dause,  "  That  if  the  particular  lands  so  settled 
for  the  appellant's  jointure,  should  not  really  yield  her  the  clear  yearly  rent  of 
£400  per  ann.  over  and  besides  reprises ;  she  should  have  and  receive  so  much  of 
the  rents,  issues,  and  profits  of  the  residue  of  the  settled  estate,  as  should  make 
complete  the  said  sum  of  £400  per  ann." 

In  the  year  1691,  Sir  Maurice  was  attainted  of  high  treason,  for  being  concerned 
in  the  Irish  rebellion;  whereupon  he  and  his  Lady  fled  into  France,  where  they 
lived  together  till  October  1693,  when  Sir  Maurice  died :  but  the  appeUant  not  re- 
turning from  thence  till  the  year  1695,  was  in  the  mean  time  deprived  of  all  the 
rents  and  profits  of  her  jointure  lands. 

In  May  1696,  the  appellants  exhibited  her  petition  of  right  in  the  Petty-bag 
of  the  Court  of  Chancery  in  Ireland,  in  order  to  obtain  possession  of  these  jointure 
lands;  and  the  Attorney  General  having  confessed  her  title,  she  obtained  a  writ  of 
omoveat  manus ;  and  thereupon,  after  great  opposition  from  the  creditors  of  Sir 
Maurice  who  were  then  in  possession  upon  extents  or  other  executions,  she,  in  May 
1697,  recovered  possession  of  the  lands ;  but  was  not  able  to  let  them  for  more  than 
£306  lOs.  6d.  per  ann. 

|9i89]  The  respondent  Keightley  having  in  May  1696,  obtained  a  grant  from 
King  William,  for  a  term  of  ninety-nine  years,  of  all  the  estates  of  Sir  Maurice 
Eustace,  except  the  jointure  lands;  the  appellant,  in  February  1697,  exhibited  her 
biD  in  the  Court  of  Exchequer  in  Ireland  against  Mr.  Keightley  and  the  then  Attor- 
ney General,  in  order  to  recover  the  deficiencies  of  her  jointure,  and  also  the  arrears 
thereof  from  the  time  of  her  husband's  deatli:  and  on  the  17th  of  February  1699, 
the  same  were  decreed  to  her  accordingly ;  and  it  was  referred  to  tlie  chief  Remem- 
brancer of  the  Court  to  state  the  account  of  such  arrears  and  deficiencies.  But 
the  act  of  resumption  soon  afterwards  passing,  no  proceedings  were  had  under  this 
decree. 

The  appellant  however,  in  August  1700,  exhibited  her  claim  before  the  trustees 
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appointed  hj  that  act,  for  the  arrears  and  deficiencies  of  her  said  jointure,  grounded 
on  the  aforesaid  settlemeut  and  decree;  and  also  for  a  sum  of  £3472  17a.  8d.  at 
tlie  amount  of  what  she  had  paid  for  the  purchase  of  several  judgments,  trhich 
affected  the  residue  of  Sir  Maurice's  estates.  And  on  tlie  28th  of  February  follow- 
ing, the  said  trustees  gave  judgment  in  the  appellant's  favour,  and  decreed  tbatslie 
should  hold  and  enjoy  the  particular  lauds  limited  to  her  in  jointure,  for  aud 
during  her  natural  life;  with  all  such  benefit  and  advantage,  to  which  she  was  or 
could  be  entitled,  either  in  law  or  equity :  and  it  was  further  decreed,  that  she 
should  receive  the  sums  due  to  lier  for  the  judgments  which  slie  had  brought;  but 
this  sum  was  restricted  to  £1076  I7s.  2d. 

In  April  1702,  an  act  passed  in  England  for  the  relief  of  the  respondent  Eeight- 
ley ;  whereby  it  was  enacted,  t/iat  nothing  contained  in  the  act  for  tale  of  the  Irish 
forfeitures,  should  make  void  the  grants  made  to  him ;  but  that  he,  his  executors 
and  assigns,  under  tlie  limitations,  trusts,  and  provisoes  in  this  act  declared,  should 
hold  the  lands  mentioned  in  the  letters  patent,  during  the  term  thereby  granted: 
and  tliose  lands  were  tliereby  declared  to  be  granted  to  the  said  Thomas  Eeightlej, 
his  e.xecutors  and  assigns,  charged  with  such  rents  as  the  same  were  chargeable 
with  before  the  forfeiture.  And  it  was  by  the  said  act  further  enacted  and  pro- 
vided, "  Tliat  the  said  Dame  Margaret  Eustace  should  hold  and  enjoy  her  jointure 
of  £400  per  anu.  and  all  debts  by  judgment  due  to  her,  as  the  same  had  been 
allowed  to  her  by  the  said  trustees ;  and  should  also  have  and  receive  all  arrears  of 
her  jointure,  which  had  accrued  and  grown  due  since  the  death  of  her  husband :" 
and  the  said  act  expressly  saved  to  her  "  all  such  right,  title,  and  interest,  claim 
and  demand,  as  she  had  or  could  or  might  liave  in  law  or  equity,  of,  into,  or  out  of 
the  premises  or  any  part  thereof." 

On  the  6th  of  July  1702,  the  trustees  made  an  order,  whereby  it  was  referred  to 
Mr.  Spry,  their  Master  of  tlie  References,  to  state  the  account  of  the  arrears  of  the 
appellant's  jointure,  which  had  accrued  due  since  the  deatli  of  her  husband;  first 
giving  notice  thereof  to  the  respondent  Keightley. 

[690]  In  consequence  of  this  order,  Mr.  Spry,  by  his  report  of  tlie  28th  of  August 
following,  certified,  that  after  deducting  what  the  appellant  had  received  out  of  her 
jointure-lands,  there  remained  due  to  her  on  account  of  tlie  arrears,  from  the  death 
of  Sir  Maurice  to  May  1702,  the  sum  of  £1918  4s.  lid.  This  sum  was  therefore 
charged  by  the  trustees,  among  the  incumbrances  affecting  the  forfeited  estate  of 
Sir  Maurice  Eustace,  and  a  deduction  was  accordingly  made  upon  tlieir  estimate  of 
the  value  of  what  remained  in  them  to  be  sold,  and  public  notice  thereof  given  to 
the  purchasers ;  viz.  to  John  Asgill  Esq.  who,  in  trust  for  Mr.  Keightley,  purchased 
for  £312  the  reversion  expectant  on  his  term  of  ninety-nine  years ;  and  also  to  Mr. 
Keightley  himself,  who  for  £100  purchased  the  reversion  of  tlie  jointure-lands, 
expectant  on  the  appellant's  death :  and  accordingly,  in  the  conveyances  executed  to 
them  by  the  trustees  in  June  1703,  the  lands  tliereby  conveyed  were  made  subject  to 
all  claims  and  demands  as  had  been  allowed  by  the  said  trustees :  and  an  express 
saving  was  made  jCo  the  appellant,  of  all  such  claim  and  demand  a»  she  had  or 
might  have  by  the  aforesaid  act  made  for  the  relief  of  Mr.  Keightley. 

The  respondent  Keightley  declining  to  pay  the  appedlant  tlie  £1918  48.  lid. 
for  the  arrears  of  her  jointure,  or  to  make  her  any  satisfaction  for  the  deficiencies 
thereof,  she  was  reduced  to  great  distress;  so  tliat  in  November  1703,  she  sold  all 
the  judgment  debts  and  other  incumbrances,  which  slie  liad  before  purchased,  to 
Sir  WiUiam  Fownes ;  and  in  December  1709,  she  also  sold  to  lum  a  considerable 
part  of  her  jointure,  in  order  to  raise  money  for  satisfying  her  debts,  and  obtain 
her  liberty  from  prison,  where  she  had  been  confined  for  near  two  years. 

In  August  1710,  the  appellant  exliibited  her  bill  in  the  Court  of  Chancery  in 
Ireland  against  the  respondent  Keightley,  for  a  satisfaction  out  of  the  estate  of  the 
said  £1918  4b.  lid.  and  of  the  subsequent  deficiencies  of  her  jointure. 

And  the  cause  being  heard  on  tlie  26th  of  February  1712,  the  Lord  Chancellor 
declared,  tliat  the  lands  of  Castlemartiu,  and  other  the  lands  late  of  Sir  Maurice 
Eustace,  and  since  granted  to  Mr.  Keightley,  were  not  to  be  charged  with  the  arrears 
of  the  jointure,  from  tlie  year  1696  to  the  time  of  tlie  trustees  decree  in  February 
1700,  in  regard  Mr.  Keightley  was  never  in  possession  of  the  jointure-lands;  and 
that  the  lands  so  granted  to  Mr.  Keightley  ought  not  to  be  charged  with  the  de- 
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fieieney  claimed  bj  the  plaintiff  to  tlie  date  of  the'  said  trustees  decree,  in  regard 
she  had  claimed  such  deficiency  before  the  trustees,  who  had  decreed  her  to  hc^d  her 
jointure-lsnds,  saying  the7  were  then  worth  £400  per  ann.  but  had  not,  in  express 
terms,  decreed  any  deficiencies  to  her.  But  his  Lordship  decreed,  that  the  plaintiff 
vas  entitled  to  tlie  deficiencies,  if  any,  from  February  1700  to  December  1709, 
being  the  time  of  her  sale  to  Sir  William  Fowues ;  and  for  ascertaining  the  amount 
thereof,  it  was  ordered,  that  a  trial  at  law  should  be  had  between  the  parties,  upon 
the  following  issue:  viz.  what  was  tlie  yearly  value  of  the  jointure-lands  from  the 
28th  day  of  February  [691]  1700  to  the  10th  day  of  December  1709  ;  and  after  such 
trial,  his  Lordship  would  consider,  whether  Mr.  Eeightley's  person  or  estate  should 
be  charged  with  the  deficiency,  if  any. 

From  this  decree  the  plaintiff  appealed ;  and  on  her  behalf  it  was  insisted  (E. 
Northey,  J.  Pratt),  that  she  had  obtained  a  decree  against  tiie  respondent  in  the 
Court  of  Exchequer,  for  the  deficiencies  of  her  jointure,  and  tlie  arrears  thereof, 
out  of  the  rest  of  her  husband's  estate,  which  was  obliged  to  make  that  jointure  a 
dear  £400  per  ann.  >  and  that  it  had  also  been  decreed  to  her  by  the  trustees,  to- 
genher  with  all  such  benefit  and  advantage  as  she  was  or  could  be  entitled  to,  either 
in  law  or  equity.     That  by  the  act  passed  for  the  respondent's  relief,  the  appellant 
wa8  to  have  and  receive  all  arrears  of  her  jointure,  which  had  accrued  aud  grown 
due  since  the  death  of  her  husband ;  and  tlie  trustees  under  that  act  had  referred 
it  to  Mr.  Spry,  to  state  the  account  of  tliose  arrears,  which  he  had  accordingly  done 
in  the  presence  of  the  respondent's  agent;  aud  liquidated  the  same  at  the  aforesaid 
sum  of  £1918  4s.  lid.  which  the  same  trustees  had  charged  among  the  incum- 
brances affecting  Sir  Maurice's  estate,  and  made  a  deduction  thereof  in  their  esti- 
mate of  the  value  of  that  estate  to  be  sold.     It  was  therefore  hoped,  that  the  decree 
would  be  reversed ;  aud  that  the  sum  reported  due  to  the  appellant  for  the  arrears 
of  her  jointure,  together  with  interest  from  the  date  of  that  report,  and  also  the 
subsequent  deficiencies  would  be  decreed  to  her,  and  the  estate  made  chargettble 
therewith ;  and  so  much  tJiereof  sold  as  should  be  sufficient  to  satisfy  the  appdlant's 
demands,  and  also  her  costs  of  this  suit. 

On  the  other  side  it  was  contended  (R.  Raymond,  W.  Peere  Williams),  that  die 
trustees  for  the  Irish  forfeitures  had  only  adjudged,  that  the  appellant  should  have 
her  jointure-lands  and  the  money  she  had  paid  for  the  purchase  of  incumbrances; 
but  had  allowed  her  no  deficiencies  or  arrears.     That  if  these  trustees  had  conceived 
the  appellant  to  be  entitled  to  any  arrears  or  deficiencies,  they  would  doubtlesB 
have  decreed  her  the  same  and  charged  the  estate  therewith ;  and,  on  the  sale  of  it, 
would  have  made  a  proportionable  allowance  out  of  the  purchase-money;  but  as  the 
tmstees  had  not  allowed  the  appellant's  claim  of  arrears  or  deficiencies,  it  was  the 
same  as  if  that  claim  had  been  formally  dismissed;  and  consequently,  slie  was 
totally  barred  by  the  act  of  resumption,  which  says,  "  That  if  the  claims  shall  not 
be  allowed  by  the  trustees,  the  party  claiming,  his  heirs,  executors,  or  administra- 
tors, and  all  claiming  under  them,  shall  be  for  ever  debarred  and  without  remedy." 
As  to  the  objection,  that  the  appellant  was  let  in  for  the  arrears  of  her  jointure  by 
the  proviso  in  the  act  passed  for  the  relief  of  the  respondent :  it  was  answered,  that 
there  were  no  words  in  t^at  act  which  gave  those  arrears  against  tlie  respondent; 
and  it  would  be  very  unreasonable  to  make  a  construction  hj  implication,  that  he 
should  answer  what  otliers  had  received :  but  tlie  words  of  the  act  being  general, 
must  be  intended  to  give  the  appellant  a  remedy  [592]  for  her  arrears,  against  such 
only  as  received  them,  and  who  ought,  in  conscience,  to  be  liable  to  the  payment 
thereof. 

But  after  hearing  counsel  on  this  appeal,  it  was  ordbbbd  and  adjudgbd,  that 
the  decree  complained  of  should  be  reversed,  and  that  the  appellant  should  have  a 
satisfaction  for  the  arrears  of  her  jointure  of  £400  per  ann. ;  that  such  arrears 
having  been  computed  by  Mr.  Spry,  Master  of  tlie  References  to  the  trustees  of 
forfeitures  in  Irdand,  in  liis  report  made  the  28th  x>f  August  1702,  to  amount  to 
£1918  4s.  lid.  should  be  taken  as  a  sum  stated  at  £1918  4b.  lid.;  and  that  the 
Court  of  Chancery  in  Ireland  should  order  Irish  interest  to  be  computed  for  the 
same^  at  £8  per  cent,  from  the  28tli  of  August  1702  until  the  said  sum  of  £1918 
4s.  lid.  with  such  interest  due  aud  to  grow  due  thereou,  should  be  fully  paid  aud 
satisfied :    aud  it  was  further  ordbrbd,  that  the  said  Courji  should  refer  it  to  a 
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Master,  to  examine  and  take  an'  account  of  the  annual  deficiencj  of  the  appellanf^i 
jointure,  from  the  time  to  which  the  said  arrears  of  her  jointure  were  so  computed 
to  amount  to  the  said  sum  of  £1918  4b.  lid.  until  tlie  10th  of  December  1709 :  and 
it  was  further  ordbrbd  and  adjudobd,  that  the  said  sum  of  £1918  is.  lid.  and  the 
interest  thereof,  and  the  subsequent  deficiency  from  the  time  to  which  the  said 
arrears  were  so  computed  as  aforesaid,  should  be  computed  together,  and  from 
thenceforth  stand  a  charge,  with  Irish  interest  to  be  computed  for  the  same,  until 
satisfaction  thereof,  on  the  premises  granted  bj  letters  patent  under  the  great  sesl 
of  Ireland,  to  the  respondent  Keightiey  for  ninety-nine  years,  during  the  continu- 
ance of  the  said  term,  as  well  on  the  reversion  and  inheritance  of  the  said  premises, 
expectant  on  the  determination  thereof,  and  also  upon  the  reversion  of  the  appel- 
lant's jointure-lands :  and  it  was  further  ordbrbd  and  adjudged,  that  if  the  respon- 
dent Keightiey  should  make  default  in  payment  of  the  said  severed  sums  so  to  be 
computed  together  as  aforesaid,  at  such  time  as  by  the  said  Court  ^ould  be  ap- 
pointed for  his  payment  thereof ;  the  said  Court  should  cause  a  sale  or  sales  to  be 
made  of  so  much  of  the  said  premises  comprised  in  the  said  ninety-nine  years  term, 
during  the  residue  of  the  said  term,  and  of  the  reversion  and  inheritance  of  such 
premises,  and  also  of  the  reversion  of  the  appellant's  jointure-lands,  after  her  de- 
cease, as  would  be  sufficient  to  satisfy  the  said  appellant  her  several  demands  afore- 
said, together  with  her  costs  of  this  suit,  to  be  taxed  by  a  Master  of  the  said  Court: 
and  the  respondent  Keightiey  was  to  join  in  such  sale,  and  procure  all  persons 
claiming  any  estate,  right,  title,  or  interest,  into  or  out  of  the  said  premises,  or  anj 
incumbrance  thereon,  by,  from,  or  under,  or  in  trust  for  him,  to  join  therein. 
And  this  order  was  to  be  without  prejudice  to  any  demand  or  satisfaction  the  ap- 
pellant might  have  or  make,  for  or  in  respect  of  the  deficiency  of  her  jointure,  since 
the  said  10th  of  December  1709,  if  any  such  there  was.     (Jour.  vol.  19.  p.  589.) 


[693]  Case  2. — Thomas  Grove  and  others, — Appellants;  Dame  Esther 

HooKE,  Widow, — Respondent  [8  th  May  1714]. 

[Mew's  Dig.  viii.   499.] 

[Where  lands  are  settled  in  jointure,  and  covenanted  to  be  of  £500  per  ann. 
value,  but  the  husband  afterwards  discovering  a  defect  in  the  title,  settles 
other  lauds  as  an  additional  jointure,  and  declares  them  to  be  in  recompence 
of  ail  defidenciee,  either  in  title  or  value  of  the  landt  before  settled;  the 
jointress  shall  have  lands  of  the  full  value  of  £500  per  ann.  over  and  abofvt 
the  other  lands,  and  all  other  provisions  made  for  her  by  her  husband's  will] 
**  Decbeb  of  Lord  Chancellor  Harcourt  affirmed. 

Viner,  v(d.  5.  p.  293.  ca.  40:  2  Eq.  Ca.  Ab.  218.  ca.  4.  389.  ca.  1. 

By  deed  dated  tlie  25th  of  April  1664,  and  by  a  fine,  Sir  Thomas  Hooke,  in 
consideration  of  his  marriage  with  Elizabeth,  the  daughter  of  Sir  William  Thomp- 
son, and  of  £6000,  her  marriage  portion,  conveyed  to  trustees  and  their  h«ct, 
several  manors  and  lands  in  tlie  counties  of  Norfolk,  Warwick,  and  Gloucester,  of 
the  value  of  £1500  per  ann.  to  the  following  uses ;  viz.  as  to  Shelford  in  Warwick- 
shire, and  other  lands  of  the  ye«u-ly  value  of  £800  to  the  use  of  himsdf  for  life: 
remainder  to  Elizabeth  for  her  life,  for  her  jointure;  remainder  to  their  first  and 
other  sons,  in  tail  male;  romainder  to  Sir  'Thomas,  in  fee:  and  as  to  the  residue 
of  the  estates,  to  the  use  of  Sir  Thomas  for  life;  remainder  to  his  first  and  other 
sons  by  Elizabetti,  in  tail  male ;  remainder  to  Sir  Thomas,  in  fee. 

Sir  Thomas  Hooke  had  issue  by  his  Lady  four  children ;  namely,  Hele,  his  onlv 
son,  and  the  appellants  Elizabeth  and  Ann,  and  Mary  the  mother  of  the  appellant 
John  Hammond;  and  by  deed,  dated  the  11th  of  May  1675,  he  conveyed  sereral 
manors  and  lands  in  the  counties  of  Somerset,  Monmouth,  Hereford,  and  Derby,  to 
trustees  and  their  heirs,  to  the  use  of  himself  for  life;  remainder  to  trustees  for  a 
term  of  500  years,  for  raising  portions  for  his  daughters,  which  were  afterwards 
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paid;  remainder  to  his  son  Hele  for  ninety-Qine  years,  if  he  should  so  long  live; 
remainder  to  the  first  and  other  sons  of  his  said  son  Hele,  successively  in  tail  male ; 
remainder  to  trustees  and  their  heirs,  in  trust,  to  permit  his  said  daughters  and 
the  heirs  of  their  bodies  to  receive  the  rents  as  tenants  in  common ;  and  then  to 
permit  Sir  Thomas  and  his  heirs  to  receive  the  rents ;  with  a  proviso  for  Sir  Thomas 
and  his  son  Hele  to  limit  and  appoint  all,  or  aay  part  of  the  premises,  as  a 
jointure  for  any  woman  or  women,  whom  they,  or  ei^er  of  them,  might  afterwards 
mariy. 

On  the  Ist  of  December  1677,  Sir  Thomas  made  his  will ;  and  thereby  devised 
iu8  reversion  in  fee,  of  all  the  said  estates,  to  his  son  Hele  for  life;  remainder 
to  his  first  and  other  sons,  in  tail  male;  remainder  to  the  teptator's  said  three 
daughters  for  their  lives,  as  tenants  in  common ;  with  remainder  to  their  sons  and 
[694]  dau^ters,  in  tail;  and  soon  afterwards  died,  leaving  his  said  son  and 
daughters,  and  no  other  issua 

Upon  the  proposal  of  a  marriage  between  Sir  Hele  Hooke,  who  was  then  only 
seventeen  years   of   age,   and   Esther,   the   daughter   of   Edward   Underbill   Esq. 
certain  articles  were  on   the  2d   of  July   1683,   entered   into  by  Mr.   Underbill 
and  one  Robert  Thompson,  who  was  Sir  Hole's  guardian  and  one  of  his  father's 
executors;  whereby  Underbill  covenanted  to  pay  £1000  on  the  day  of  marriage, 
and  if  Sir  Hele  should,  within  six  months  after  he  attained  his  age  of  twenty-one, 
settle  lands  of  inheritance  of  £500  per  ann.  in  Warwicksliire,  to  the  use  of  himself 
for  life;  remainder  to  the  said  Estiier,  his  intended  wife,  for  her  life,  in  lieu  of 
dower;  remainder  to  their  first  and  other  sons,  in  tail  male;  remainder  to  the 
right  heirs  of  Sir  Hele :  that  then  Underbill  would  pay  Sir  Hde  the  further  sum 
of  £3000,  and  would  also  convey  a  farm  in  Worcestershire,  and  several  houses  in 
l4>ndon,  of  the  yearly  value  of  £220  to  certain  usee  therein  particularly  mentioned. 
The  marriage  was  soon  afterwards  had ;  and  when  Sir  Hele  attained  his  age, 
he,  by  indentures  of  lease  and  release,  dated  the  10th  and  lltli  of  May  1687,  con- 
veyed all  the  said  manors  and  lands  in  Norfolk,  Warwick,  and  Gloucester  to  trustees, 
to  the  following  uses,  viz.  as  to  Shelford  and  other  particular  parts  of  the  premises, 
to  the  use  of  himself  for  life;  remainder  to  Dame  Esther  for  life,  for  her  jointure, 
and  in  bar  of  dower;  remainder  to  tiieir  first  and  other  sons,  in  tail  male;  re- 
mainder to  Sir  Hele  in  fee:    and  as  to  the  residue,  to  Sir  Hele  in   fee. — Mr.. 
Underbill,  at  the  sajne  time,  executed  a  conveyance  of  the  Worcestershire  estate  and 
houses  in  London  to  the  usee  of  the  articles;  and  also  paid  Sir  Hele  the  £3000  in 
pwformance  of  the  covenant.     The  yearly  value  of  the  lands,  so  settled  on  Dame 
Esther  for  her  jointure,  was  £783,  which  was  considerably  more  than  what  was 
stipulated  for  by  the  articles. 

Some  years  afterwards.  Sir  Hele,  on  looking  over  his  father's  settlements  and 
will,  discovered  that  the  demesnes  of  Shelford,  part  of  his  Lady's  jointure,  were 
settled  upon  his  mother  who  was  then  living ;  he  was  also  adviseid,  that  in  case  of 
his  death  without  issue,  the  whole  of  his  Lad3r'8  jointure  might  become  void ;  and 
therefore  he,  by  a  deed-poll,  dated  the  22d  of  September  1705,  in  pursuance  of  the 
power  reserved  by  the  settlement  of  May  1675,  limited  and  appointed  several  of 
the  lands  in  the  counties  of  Monmouth,  Hereford,  and  Derby,  comprised  in  that 
settlement,  of  about  £240  per  ann.  to  the  use  of  Dame  Estiier  for  life,  as  aa 
additional  jointure;  but  expressly  declared  the  same  to  be  in  recompence  of  all 
deficiencies,  either  in  title  or  value,  of  any  estate  on  her  before  settled,  or  agreed 
to  he  settled,  in  consideration  of  their  marriage. 

On  the  22d  of  July  1709,  Sir  Hele  Hooke  made  his  will,  and  thereby  gave  bis 
wife  Dame  Esther  a  legacy  of  £4000  and  all  his  ready  money,  plate,  jewels,  house- 
hold stuff,  and  other  goods  and  furniture ;  he  also  devised  to  her  several  houses  and 
lands  of  the  [696]  yearly  value  of  £200  and  upwards,  for  her  life;  and  appointed 
her  and  the  appellant  Grove  executors  and  residuary  legatees. 

In  June  1712,  Sir  Hele  died  without  issue;  and  not  having  suffered  any  recovery 
of  the  settled  estates,  the  appellants  Elizabeth  and  Ann,  his  two  surviving  sisters, 
and  the  appellant  Hammond,  as  the  son  and  heir  of  the  deceased  sister,  became 
entitled  thereto,  under  the  father's  settlements  and  will;  and  they  accordingly 
entered  thereon,  so  that  Dame  Esther  was  totally  defeated  of  both  her  jointures. 
Whereupon  in  Hilary  Term  1712,  she  exhibited  her  bill  in  Chancery  against  the 
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appellante,  in  order  to  compd  them  either  to  confirm  her  jointure  or  to  awign 
her  dower  by  way  of  recompence,  out  of  aJl  the  lands  whereof  Sir  Hele  wm  leiaed 
in  fee-simple  or  fee-tail  during  the  coverture,  according  to  the  proviso  of  the 
statute,  27  Hen.  VIII.  c.  10. 

The  defendants,  by  their  answer  to  this  bill,  insisted  upon  their  title  to  tfe 
premises  by  virtue  of  the  settl^ueut  of  May  1675,  and  Sir  Tliomas  Ho<^'8  will: 
and  as  they  did  not  claim  the  lands  as  heirs  at  law  of  Sir  Hete  Hooke,  but  hf 
a  title  paramount,  they  did  not  conceive  themselves  to  be  affected  by  the  srtidei 
made  on  his  marriage  with  the  plaintiff:  they  also  insisted,  that  the  sdditiosal 
lands  limited  to  her,  and  the  otiier  lands  and  legacies  given  her  by  Sir  Hefe'i 
will,  which  were  above  double  the  value  of  her  jointure,  were  intended,  and  ought 
in  a  CJourt  of  Equity  to  be  deemed  a  full  recompence  for  her  said  jointure. 

The  defendants  also  exhibited  a  cross  bill  against  Dame  Estlier,  for  a  disoorwy 
of  the  settlements  and  wills  in  her  custody ;  of  the  value  of  the  lands  settled  upon 
her  by  the  second  jointure,  and  of  the  several  estates  and  legacies  given  her  \ij 
Sir  Hele's  will;  that  the  deeds  and  writings  might  be  delivered. up  to  them,  kA 
that  they  might  be  quieted  in  their  possession. 

To  this  bill  Dame  Esther,  by  her  answer,  admitted,  that  the  value  of  the  landi 
comprised  in  her  second  jointure  was  £2ZS  per  ann.  besides  the  woods ;  and  tiut 
the  pecuniary  and  specific  legacies  given  her  by  the  will,  amounted  to  JE6400  uA 
upwards ;  but  insisted,  that  in  case  the  original  jointure  should  be  defective,  ib» 
was  entitled  to  dower  under  the  statute  of  27  Hen.  VIII. 

Both  these  causes  were  heard  before  ttie  Lord  Chancellor  Haroourt,  on  the  204 
of  November  1713;  who  declared,  that  the  settlement  made  by  Sir  Hele  Hoob 
upon  Dame  Esther,  by  the  deeds  of  the  10th  and  11th  of  May  1687,  becoming  Toii 
by  the  death  of  Sir  Hele  without  issue,  she  ought  to  have  a  jointure  made  good  to 
her  according  to  the  articles  made  on  her  marriage;  and  therefore  decreed,  tiul 
the  defendants,  the  heirs  at  law  of  Sir  Hele,  should  convey  to  Dame  Esther,  kt 
her  jointure  during  her  life,  out  of  the  estate  whereof  Sir  Hele  was  seised  in  fei 
or  fee^tail,  lands  of  the  value  of  J&500  per  ann.  clear  of  all  taxes,  except  psrii* 
meutary  taxes,  and  that  she  should  hold  and  enjoy  the  same  during  her  life;  vhick 
lands,  so  to  be  settled,  were  to  be  above  and  besides  the  premises  limited  tdj 
appointed  to  her  by  the  deed  [596]  of  22d  September  1705  ;  the  premises  derisd 
to  her  by  Sir  Hele's  will;  and  those  particular  premises  which  she  claimed  Iq 
virtue  of  her  marriage-articles,  and  the  conveyances  made  by  her  fatlier  in  pd 
suance  thereof:  and  the  defendants  were  also  decreed  to  pay  Danie  E^ier  A 
arrears  of  her  jointure  of  £500  per  ann.  from  the  time  of  Sir  Hde's  desfl 
deducting  parliamentary  taxes :  and  as  to  the  lands  claimed  by  Dame  Esther,  ft 
her  original  jointure,  his  Lordship  reserved  the  consideration  tliereof  till  she  h« 
tried  her  title  at  law ;  and  as  to  costs,  he  did  not  think  fit  to  give  any  on  either  lidi 

From  this  decree  the  defendants  appealed,  insisting  (S.  Cowper,  W.  Peen 
Williams),  that  the  respondent  was  not  entitled  to  a  specific  execution  of  her  ma  j 
riage-articles,  nor  to  have  her  jointure  of  ,£500  per  ann.  made  good  to  her  bytl 
aid  of  a  Court  of  Equity;  for  she  had  receivod  a  very  ample  recompence  u 
satisfaction  for  the  same,  by  the  lands  limited  to  her  by  the  deed  of  SeptemiM 
1705,  which  were  expressly  declared  to  be  in  recompence  of  ail  deficiencies,  tUii 
in  title  or  value,  of  any  of  the  lands  before  settled,  or  agreed  to  he  settled  »?■ 
her,  in  consideration  of  the  fnarriage;  and  also,  by  the  other  lands,  estates,  aa 
money-legacies,  given  by  Sir  Hole's  will :  and  if  the  £500  per  ann.  sliould  likewi 
be  made  good  to  her,  as  by  this  decree  was  directed,  she  would  have,  in  land  ai 
houses,  double  the  value  of  her  intended  jointure,  besides  the  £4000  in  man(| 
and  the  specific  legacies ;  amounting  in  the  whole  to  £6498,  t(^ether  with  Uptitori 
farm,  and  the  houses  in  London  of  £220  per  ann.  That  the  appellants  were  decret 
to  make  good  the  covenant  in  Sir  Hele's  marriage-articles,  by  settling  £500  pi 
ann.  upon  the  respondent  for  her  life,  out  of  the  lands  which  came  to  them  from  dMfl| 
father  Sir  Thomas  Hooke ;  whereas,  though  they  were  heirs  at  law,  yet  they  hsd  ij 
assets  either  real  or  personal  from  Sir  Hele,  except  about  £70  per  ann.  in  law 
and  tithes ;  nor  did  they  claim  any  other  estate  as  heirs  at  law  to  hiiu,  but  tlm 
claim  was  by  virtue  of  the  remainder  in  their  father's  settlement  and  will,  whid 
was  a  title  paramount  that  of  Sir  Hele.     That  if  the  respondent  ought  to  be  coi 
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sidered  as  a  creditor  in  a  Court  of  Equity,  because  of  the  breach  of  covenant  in 
the  marriage-srticlee ;  and  if  the  estate  of  tlie  reepondwit  ought  to  be  subjected  in 
equity  to  make  good  such  breach ;  yet  she  ought  not  to  take  what  was  settled  upon 
her  by  the  deed  of  1705,  and  what  was  given  her  by  her  husband's  will,  merely  as 
a  gift  or  bounty,  and,  at  the  same  time,  insist  upon  a  satisfaction  for  breach  of  the 
coTenant:  for  a  voluntary  gift  or  legacy,  which  surmounts  tlie  value  of  a  debt, 
ought  to  be  taken  as  a  satisfaction  of  such  debt,  unless  where  ttiere  is  an  express 
declaration  to  the  contrary.  That  the  appellants  were  deprived  by  the  decree  of 
a  l^al  estate,  without  sufficient  grounds  to  warrant  the  same;  and  tiie  want  of 
a  recovery  was  thereby  supplied  in  behalf  of  a  jointress,  who  had  received  an 
abundant  satisfaction,  in  prejudice  of  the  heirs  at  law  of  Sir  Thomas  Hooke. 

[697]  On  the  other  side  it  was  argued  (J.  Jekyll,  T.  Lutwyche),  that  the  respondent's 
marriage-portion,  agreed  upon  by  the  articles,  amounted  in  money  and  lands  to 
£6000 ;  for  which  it  was  thereby  agreed,  she  should  have  JE500  per  ann.  for  her 
jointure;  and  though,  in  respect  of  her  father's  bounty  and  kindness  after  the 
marriage.  Sir  Hele  Hooke  was  pleased,  when  he  came  of  age,  to  settle  an  estate  for 
her  jointure,  which  amounted  to  £783  per  ann.  yet  the  decree  had  given  recompence 
for  no  more  than  £500  per  ann.  That  Sir  Hele  never  apprehended  or  imagined, 
tliat  there  was  any  defect  of  title  by  reason  of  the  want  of  a  common  recovery ;  for, 
if  he  had,  he  could  easily  have  supplied  that  defect ;  but  it  was  plain,  he  thouglit 
a  fine  sufficient,  which  fine  was  accordingly  levied  at  the  time  of  his  making  the 
eecond  jointure ;  and  neither  the  respondent  or  her  father,  or  those  concerned  for 
her,  had  ever  any  notice  of  the  title  of  the  appellants  in  the  life-time  of  Sir  Hele 
Hooke.  That  besides  the  respondent's  marriage-portion  of  £6000,  Sir  Hele  received 
by  the  death  of  her  father  and  mother  to  the  value  of  £1000  more;  besides  which, 
the  resfK>ndent  had  freely  given  him  the  inheritance  of  her  fatiier's  real  estate, 
which  she  was  solely  entitled  to,  and  also  the  remainder  of  his  leasehold  estate; 
and  therefore  it  was  but  reasonable,  that  she  should  have  the  benefit  of  tlie  law, 
respecting  her  additional  jointure  of  £233  per  ann.  especially,  since  Sir  Hele 
intended  her,  upon  the  first  settlement,  £783  per  ann.  which,  by  the  decree,  was 
reduced  to  £500  per  ann.  That  the  legacies  and  bequests  in  his  will  .were  intended 
by  him  as  a  bounty,  and  not  in  satisfaction  for  the  defect  of  her  jointure,  which  he 
knew  nothing  of;  and  therefore,  considering  he  had  so  great  a  fortune  with  the 
respondent,  it  was  hoped,  that  what  he  had  so  left  her  would  be  thought  no  un- 
reasonable bounty;  especially,  since  he  had  left  the  appellants  and  their  issue  the 
reversion  of  all  his  estate  of  inheritance  after  the  respondent's  death,  part  of 
which  came  to  him  by  the  respondent;  and  as  the  whole  of  the  jointure  settled 
upon  her,  would  by  virtue  of  the  fine  have  been  good,  in  case  hei  had  not  died 
without  issue;  there  could  be  no  reason  why  a  less  jointure  should  not  be  made 
good  against  collateral  heirs. 

Accordingly,  after  hearing  counsel  on  this  appeal,  it  was  ordbbkd  and 
ADnmcBD,  that  the  same  should  be  dismissed ;  and  the  decree  therein  complained 
of.  affirmed.     (Jour.  vol.  19.  p.  679.) 


[698]  Case  3. — Lord  Viscount  Mountague, — Appellant ;  Sir  George  Max- 
well &  Ux., — BaponderUg  [16  th  May  1716]. 

[Lands  settled  in  jointure,  are  covenanted  to  be  of  the  yearly  value  of  £1000, 
the  husband  by  his  will  gives  his  wife  £1000  and  other  legacies.  The 
jointure-lands  prove  deficient  £300  per  ann.  Held  that  the  legacies,  which 
were  admitted  to  be  of  greater  value  than  the  defect  of  jointure,  ought  to  be 
taken  in  satisfaction  of  such  deficiency.] 

**  Dbobbk  of  Lord  Chancellor  Cowper,  vabibd. 
See  this  work,  title  Satisfaction,  Case  2  [6  Bro.  P.C.  368]. 
The  point  in  Yiner,  and  2  £q.  Ca.  Ab.  as  extracted  from  the  MSS.  table, 
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is  SB  follows;  and  is  there  quoted  as  decided  on  April  1,  1717 ;  which  vuod 
the  hearing  of  this  cause  on  the  matters  and  equi^  reserved. 

Person  who  proved  a  will  in  the  Spiritual  Court,  by  which  he  swean  thi 
testator  was  of  sound  memory,  softer  controverts  the  same  will  at  law  u  to 
the  real  estate,  upon  which  an  issue  was  directed  compo*  or  non  eompot,  ud 
found  non  eompot.** 

Viner,  vol.  11.  p.  65.  ca.  9:  2.  Eq.  Ca.  Ab.  421.  B.  ca.  2. 

Francis  Lord  Viscount  Mountague,  on  the  marriage  of  Francis  Browne  bii 
ddest  son,  with  the  respondent  the  Lady  Dowager  Mountague,  who  was  then  it 
widow  of  Richard  MoUineux,  Esq.  by  indenture,  dated  the  lOth  of  January  167% 
settled  several  manors,  lands,  and  hereditaments  in  the  county  of  Sussex,  to  the 
use  of  the  Lady  for  life,  for  her  jointure;  with  remainders  over  in  strict  le«^^ 
ment :  and  the  lands  so  settled  were  covenanted  to  be  of  the  yearly  value  of  £1000, 
which  was  deemed  an  adequate  provision  for  the  intended  wife ;  as  she  brought  m 
other  fortune  but  a  jointure  of  £1000  per  ann.  settled  by  her  former  husband,  and 
a  reversionary  interest  in  an  annuity  of  £200  per  ann.  botii  which  were,  after  tie 
marriage,  sold  for  £10,000. 

On  the  d&aiii  of  Lord  Mountague,  which  happened  some  few  years  afterwardi, 
the  honour  and  estate  came  to  the  said  Francis  his  eldest  son ;  who,  having  snSeiei 
recoveries  of  several  parts  of  it,  by  indentures  of  lease  and  release,  dated  the  15tk 
and  16th  of  February  1685,  limited  the  same  to  himself  for  life,  remainder  to  tk 
heirs  male  of  his  body ;  remainder  to  his  brother  Henry  (the  app^ant)  for  liii; 
remainder  to  his  first  and  other  sons  in  tail  male ;  remainder  to  the  heii«  of  d»: 
body  of  Anthony  Lord  Viscount  Mountague  deceased ;  with  remainder  to  hie  o«t 
right  heirs.  And  in  this  settlement  a  power  of  revocation  was  reserved  to  Lord 
Francis,  either  by  deed  or  will. 

Accordingly,  he  soon  afterwards  made  his  will,  ail  of  his  own  liand-irritisgr 
dated  the  26th  of  March  1686 ;  whereby  he  revoked  the  uses  of  the  last  deed,  utK 
several  of  the  lands  therein  comprised ;  and  devised  other  lands  of  about  £500  pM 
ann.  to  the  Viscountess  for  life,  together  with  a  legacy  of  £1000  and  all  hi.<  hoiM 
hold  goods,  not  comprised  in  any  inventory  mentioned  in  ^is  will :  and  tLe  nil 
testator  thereby  subjected  his  manor  of  Cocking  and  certain  other  lands  to  the  pt^ 
ment  of  his  debts  and  [699]  legacies ;  and  created  a  term  of  200  years  in  tboee  pnl 
mises  for  that  purpose. 

But  the  Viscount  having  no  issue,  and  being  minded  to  make  some  further  pn 
vision  for  his  Lady,  he,  by  indenture,  dated  the  7th  of  April  1686,  revoked  di 
uses  of  other  parts  of  the  estate,  comprised  in  the  settlonent  of  1685,  Mid  limits 
the  same  to  trustees,  in  trust  to  raise  £10,000  for  her,  in  case  she  should  surril 
him;  and  subject  to  ihia  charge,  the  premises  were  limited  to  the  same  uses  m^ 
the  former  settlement  of  1685.  I 

By  indentures  of  lease  and  release,  dated  the  20th  and  2l8t  of  August  1 
the  said  Francis  Viscount  Mountague  conveyed  certain  lands,  of  which  he 
seised  in  fee,  to  trustees;  in  trust,  to  pay  his  own  and  his  father's  debts,  and 
annuities,  legacies,  rents,  and  other  sums,  which  he  by  will  or  codicil  should  di 
or  appoint;  and  subject  to  these  trusts,  the  lands  were  limited  to  himself  in 
male;  with  remainder  to  his  brother  Henry  for  life;  remainder  to  his  first  «i 
other  sons  in  tail  male  successively. 

On  the  12th  of  February  1707,  Lord  Mountague,  (as  allied,)  made  a  codid 
to  his  will,  and  thereby  devised  to  his  Lady  an  annuity  of  £500  per  ann.  duriv 
her  life,  clear  of  taxes,  to  be  issuing  out  of  certain  lands  therein  m^xtioned :  an 
appointed  her  and  Lord  Powis  executors  of  his  will.  On  the  12th  of  April  folloi 
ing,  the  testator  died  without  issue ;  whereupon  the  honour  and  family  estate  cam 
to  his  brother  the  appellant. 

In  July  1710,  the  Lady  Dowager  Mountague  married  the  other  respondent  Si 
George  Maxwell ;  and  her  jointure-lands  proving  deficient  about  £300  a  year,  ab 
and  her  said  husband,  in  Michaelmas  term  1711,  exhibited  their  bill  in  the  Courti 
Chancery  against  the  appellant,  for  a  satisfaction  of  their  demands,  on  account « 
this  deficiency,  and  to  have  the  jointure  made  good  for  the  future;  also  for  paj! 
ment  of  the  legacy  of  £1000  and  the  several  specific  legacies  given  to  the  Viscounta 
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by  the  testator's  will ;  and  to  compel  payment  of  the  annuity  of  ^£500  per  ann. 
given  her  by  the  codicil,  with  the  arrears  thereof  from  the  testator's  death. 

The  defendant,  by  his  answer  to  this  bill,  insisted  that  his  brother  the  late 
Viscount  had  no  power  to  charge  the  estates  further  than  for  his  own  life  only ; 
and  that  the  several  deeds,  will,  and  codicil,  were  unfairly  obtained  from  him; 
that  the  annuitf  of  £500  was  charged  on  lands  of  the  gift  of  the  Crown,  which  the 
testator  had  no  power  to  charge ;  tihat  the  Lady  had  tha  sole  management  of  his  real 
estate  in  his  life-time,  and  had  thereby  raised  great  sums  to  her  own  private  use ; 
and  tiiat  one  Monsieur  Brunette  had,  by  his  will,  given  her  the  interest  of  100,000 
Jjvres  during  her  life,  which  she  had  accordingly  received  till  her  husband's  death ; 
and  which  ought  therefore  to  be  taken  as  part  of  his  personal  estate.  The  de- 
fendant also  exhibited  a  cross  bill,  praying  an  account  of  all  these  matters;  and 
that  what  the  yiB-[600]-counte8S  had  so  received,  might  be  applied  in  pa3nnent  of 
her  late  husband's  debts  and  legacies. 

On  the  25th  of  January  1715,  both  these  causes  were  heard  before  the  Lord 
Chancellor  Cowper;  who,  inter  alia,  declared,  that  the  £1000  and  other  legacies, 
which  were  admitted  to  be  of  greater  value  than  the  defect  of  jointure,  ought  to  be 
taken  by  the  Viscountees,  in  satisfaction  of  her  husband's  breach  of  covenant,  in 
not  settling  lands  in  jointure  of  £1000  per  ann.     And  it  being  admitted,  that  she 
had  receiveid  the  £1000  legacy,  but  had  given  a  note  whereby  she  might  be  liable  to 
re-pay  it  again :  it  was  ordered,  that  such  note  should  be  forthwith  delivered  up  to 
her  hy  the  defendant.     As  to  the  £10,000  secured  by  the  deed  of  April  1686,  his 
Lordediip  declared,  it  was  well  charged  on  the  premises  therein  comprised,  and 
ought  to  be  raised,  with  interest  at  5  per  cent,  from  Lord  Mountague's  death,  by 
an  account  of  profits,  or  bgr  sale ;  but,  in  regard  the  trustees  had  made  no  entry,  and 
the  defendant  had  two  years  time  given  him  for  pa3nnent  of  this  £10,000  and  in- 
terest; the  account  of  profits  was  therefore  to  commence  only  from  the  time  of- 
exhibiting  the  original  bill ;  and  the  consideration  of  the  sale  of  the  said  premises, 
and  of  the  timber  growing  thereon,  was  reserved  until  after  that  account  should  be 
taken.     And  as  to  the  £500  per  ann.  given  by  the  codicil,  it  being  insisted  tiiat 
the  same  was  charged  on  lands,  the  reversion  whereof  was  still  in  the  Crown,  his 
Lordship  declared,  that  if  it  was  to  be  considered  merely  as  a  rent-charge  issuing 
out  of  lands  that  were  entailed,  the  reversion  whereof  was  still  in  the  Crown,  it 
would  be  void ;  but  that  it  ought  to  be  considered  also  as  an  annuity  or  legacy  given 
to  the  Viscountess  by  the  codicil:  and  inasmuch  as  the  late  Lord  Mountague  had, 
by  tihe  deed  of  August  1688,  subjected  the  premises  to  debts,  and  to  such  annuities, 
legacies,  and  other  sums,  as  he  by  will  or  codicil  should  appoint ;  the  said  deed 
liad  relation  to  a  codicil  after  to  be  made,  and  was  intended  to  be  a  provision  for 
iny  annuity  which  should  be  tJiereby  given ;  and  that  the  codicil,  having  given  the 
£500  per  ann.  by  the  name  of  an  annuity,  and  it  being  the  only  annuity  given 
ihereby,  the  same  fell  within  the  express  words  of  the  trust  deed  of  August  1688; 
tnd  therefore  decreed  it  to  be  raised  accordingly.     And  it  was  referred  to  a  Master, 
o  compute  what  was  due  for  the  £10,000  and  interest,  and  the  arrears  of  the  £500 
>er  ann.  and  interest;  towards  satisfaction  of  which,  the  defendant  was  to  account 
or  the  profits  received  out  of  the  premises,  comprised  in  the  deed  of  April  1686, 
,nd  those  subjected  by  the  will  to  the  debts  and  legacies,  and  comprised  in  the  200 
ears  term  ;  as  also  for  the  profits  of  all  the  lands  in  the  deed  of  August  1688,  till 
rart  thereof  was  sold ;  and  from  thence,  for  what  remained  unsold,  and  for  the 
loney  raised  by  sale  thereof ;  which  was  to  be  brought  before  the  Master,  and  paid 
>  the  plaintiffs  towards  satisfaction  of  their  demands.       And  an  account  was 
irected  to  be  taken  of  the  personal  estate  come  to  the  hands  of  ihe  defendant ;  and 
le  Viscountess  was  to  ac-[601]-count  for  what  thereof  had  come  to  her  hands ;  but 
)   to    her    accounting    for   what   of   her   husband's   estate   she  had   received    and 
isnaged  in  his  lifetime,  his  Lordship  declared  there  was  not  yet  sufiicient  proof  to 
arrant  any  such  direction ;  but  if,  as  was  pretended,  the  said  estate  was  £6000 
sr  ann.  clear  when  she  took  the  management  thereof  upon  her,  and  that  there  was 
>t  sufficient  left  to  pay  wages  and  necessaries  for  the  family,  and  that  her  husband 
as  indebted  upwards  of  £20,000  at  his  death,  there  might,  in  such  case,  be  grounds 
give  such  directions;  and  therefore  the  Master  was  ordered  to  state  what  dtbta 
>rd  Mountague  owed  at  his  death,  and  when  contracted ;  and  the  consideration  of 
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her  accounting  for  the  profits  of  his  said  estate,  and  the  interest  of  Monsieur  Brun- 
ette's legacy  receiyed  in  her  husband's  lifetime,  was  reserved  until  after  the  report; 
but,  as  to  IJie  l^acy  itself,  it  was  declared  to  surviye  to  the  Viscountess.  And  Thit, 
upon  the  several  accounts  aforesaid,  should  appear  due  for  profits,  or  money  railed 
bj  sale,  the  same,  together  with  the  personal  estate,  was  to  be  applied  town^ 
satisfaction  of  the  plaintiffs  demands,  so  far  as  it  would  extend ;  and  if  deficunt, 
the  consideration  how  such  deficiency  was  to  be  supplied,  was  reserved. 

From  this  decree  the  defendant  appealed  ;  insisting  (S.  Ck>wper,  S.  Mead),  thtttb 
£10,000  appointed  to  be  raised  pursuant  to  the  deed  of  April  1686,  ought  not  to  b 
in  any  manner  satisfied  out  of  the  estate  comprised  in  the  deed  of  August  1688.  but 
otight  to  be  raised  only  out  of  the  lands  on  which  the  same  was  originally  chtrgtd; 
and  since,  as  the  decree  stood,  even  the  personal  estate  of  the  late  Lord  MountagK 
was  made  subject  to  satisfy  this  £10,000,  it  was  apprehended  to  be  considwed  m 
a  legacy ;  and  if  so,  it  ought  to  go  in  satisfaction  of  tjie  other  legacy  of  £1000.  TUd 
no  immediate  satisfaction  ought  to  have  been  decreed  to  the  respondents,  till  itbii 
been  determined  whether  the  Viscountess  should  account  for  what  she  had  receiwi 
of  her  late  husband's  estate  in  his  lifetime;  since  it  might  probably  happm,  th&ttt 
taking  such  account,  she  would  be  found  to  have  already  a  satisfaction  in  her  hmk 
for  great  part  of  her  demands ;  and  therefore  she  ought  to  have  been  immediata|p 
directed  to  enter  into  that  account,  and  also  for  the  interest  of  the  100,000  llnM 
received  in  her  husband's  lifetime ;  especially  as  there  was  sufficient  proof  is  tU 
cause  to  warrant  such  a  direction.  That  there  was  plain  proof  of  Lord  Mount&gnd 
being  incapable  of  executing  any  will  at  the  time  of  the  date  of  the  pretended  codid 
and  therefore  the  annuity  of  £600  per  ann.  ou^t  not  to  have  been  established :  ta 
if  the  codicil  should  be  taken  to  be  well  executed,  yet,  under  the  circumstances  of  iU 
case,  it  was  apprehended  to  be  very  hard  to  charge  this  annuity  on  the  lands  cfl 
prised  in  the  deed  of  August  1688,  when  it  did  not  appear  that  Uie  late  Lord  Uoia 
ague  had  any  such  intention  or  design  ;  and  when  the  contrary  might  rather  be  pi 
Bumed,  from  his  having  charged  it  by  the  codicil  on  other  lands,  and  given  a  po« 
of  distress  in  case  of  non-payment.  That  [602]  all  the  provisions  for  the  Viscoffl 
ess  were  voluntary,  the  respondents  by  their  bill  having  stated  the  considentii 
of  them  to  be,  as  a  reeompence  to  her  for  the  indefatigable  paint  she  took  «» t 
eonntant  attendance  upon  her  said  late  husband's  person,  for  an  unintermf^ 
course  of  many  years  together,  he  being  very  infirm  for  a  long  titne  before  i 
death:  and  therefore  it  was  hoped,  that  as  the  Viscountess,  ov«r  and  aboTot 
provision  by  her  marriage-settlement,  had  an  estate  for  life  in  lands  of  considovl 
value,  and  in  the  capital  seat  of  the  family,  a  legacy  of  £1000,  jewels,  household  et> 
and  other  effects  to  a  large  amount,  besides  the  £10,000  to  be  raised;  there  wis 
reason  for  a  Court  of  Equity  to  interpK>se  in  making  good  the  annuity,  by  diargi 
it  on  lands  upon  which  it  was  never  intended  to  be  charged,  and  even  contrary  tot 
intention  of  the  codicil  itself. 

On  the  other  side  it  was  said  (J.  Jekyll,  T.  Powys),  that  the  codicil  was  madet< 
months  before  the  testator's  death,  and  that  both  the  will  and  codicil  were  read  « 
to  the  appellant  in  two  or  three  days  after  his  brothpr's  death ;  that  he  acquiesK 
under  the  same,  and  did  not  pretend  that  his  brother  was  imposed  upon,  or  that! 
was  non  compos  mentis  at  the  execution  thereof ;  but  only  seemed  to  be  disple^l 
at  a  legacy  of  fifty  guineas  given  to  one  of  the  servants.  That  the  appellant  Iwl 
some  time  afterwards  desirous  of  taking  out  administration  with  the  will  «i 
codicil  annexed,  he  applied  to  the  counsel  of  the  Viscountess  for  that  purpose; » 
proposed,  that  if  the  executors  would  renounce,  so  that  such  adminiaj>ration  mig 
be  granted  to  him,  he  would  carefully  pay  his  brother's  debts  and  legacies,  i> 
faithfuUy  perform  his  will  and  codicil.  That  this  proposal  was  aissented  to,  si 
carried  into  execution  accordingly ;  by  which  means  the  appellant  had  got  possesot 
of  the  personal  estate,  to  the  value  of  £6000  which  the  Viscountess  might  othwwi 
have  retained  towards  satisfaction  of  her  demands :  and  therefore  it  was  inurit 
that  the  appellant  had  sufficiently  affirmed  the  codicil,  and  ought  not,  after  Bueh  i 
Bcquiescence,  to  be  permitted  to  impeach  it.  As  to  the  annuity  of  £500  per  ann.  | 
it  could  not  be  raised  out  of  the  lands  in  thp  codicil,  by  reason  of  the  entail  m 
reversion  in  the  Crown,  it  ought  to  be  raised  by  the  trust  deed  of  August  1688,  n 
the  reasons  stated  in  the  decree.     And  as  to  the  l^acy  of  £1000,  it  was  admitted  I 
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have  been  long  since  paid ;  but  tliis  and  the  other  legacies  given  by  the  will,  were 
decreed  to  be  a  satisfaction  to  the  Viscountess  for  the  great  breach  of  covenant  in 
the  deficiency  of  hw  jointure;  so  that  if  the  appellant  should  prevail  in  tl^  point  of 
applying  the  £10,000  in  satisfaction  of  this  legacy,  the  Viscountess  would  be  left 
without  rMuedy  for  the  breach  of  covenant,  and  yet  lose  this  part  of  the  recompence 
which  was  given  in  satisfaction  thereof.  Besides,  this  £1000  was  a  legacy  given 
by  will,  payable  immediately  out  of  the  personal  estate,  and  was  paid  accordingly ; 
but  the  £10,000  was  a  charge  upon  lands  by  deed,  and  was  not  made  payable  till 
two  vears  after  the  testator's  dealii ;  so  that  they  were  given  upon  different  occasions, 
made  payable  at  [603]  different  times,  and  out  of  different  funds;  and  the  £10,000 
was  moreover  declared  by  t^e  codicil  to  be  as  an  augmentation  to  the  jointure  of  the 
Viscountess,  and  which  she  was  to  enjoy  over  and  above  such  legacies  as  were  given 
her  by  the  wilL 

But,  after  hearing  counsel  on  this  appeal,  it  w«m  ordkrbd  and  adjudgbd,  that  the 

decree,  in  such  part  thereof  as  directed  the  Viscountess  to  account  for  the  personal 

estate  of  her  late  husband,  should  be  so  far  varied,  as  that  she  should  only  be  decieed 

to  account  for  such  part  of  the  said  personal  estate  as  was  resting  in  her  hands,  or  in 

the  hands  of  any  person  or  persons  for  her  use,  or  in  trust  for  her,  at  the  time  of  her 

said  late  husband's  decease :  and  as  to  such  part  of  the  decree  as  directed  an  inquiry  by 

the  Master,  in  order  to  determine  whether  the  Viscountess  should  account  for  the  rents 

of  her  late  husband's  estate,  received  in  his  life-time,  the, same  was  affirmed.     And  as 

to  the  £500  annuity  mentioned  to  be  devised  by  the  codicil,  it  was  ordered,  that  the 

Court  of  Chancery  should  direct  an  issue  at  law  to  be  tried  at  bar,  by  a  jury  of  the 

county  of  Sussex,  the  first  convenient  opportunity,  to  try  whether  the  said  Francis 

late  Lord  Viscount  Mountague  was  of  sane  memory  at  the  time  of  the  execution  of  the 

codicil  in  question :  and  as  to  the  other  points  in  question  upon  this  appeal,  it  was 

ordered,  that  the  consideration  thereof  should  be  reserved  until  after  the  issue  above 

directed  was  tried :  but  as  to  all  other  matters  in  the  decree,  not  complained  of  by  this 

appeal,  or  now  affirmed,  the  Court  of  Chancery  was  ordered  to  proceed  thereon  as 

should  be  just,  notwithstanding  the  direction  of  the  said  trial,  and  the  reservation 

above  mentioned.     (Jour.  vol.  20.  p.  361.) 

In  obedience  to  this  order,  a  trial  was  had ;  when  the  jury  found  a  verdict,  "  that 
the  said  late  Lord  Viscount  Mountague  was  not  of  sane  memory  at  the  time  of  the 
execution  of  the  said  codicil."  And  counsel  on  both  sides  being  heard,  on  the  5th  of 
April  1717,  upon  the  matters  and  equity  reserved,  it  was  ordsrhd  and  AnjirnoBD,  that 
&e  said  decree,  so  far  as  the  same  related  to  the  £500  annuity  devised  by  the  said 
codicil,  should  be  reversed ;  and  that  the  respondent's  bill  in  the  Court  of  Chancery,  so 
far  as  the  same  concerned  the  demand  of  the  said  annuity,  should  be  dismissed ;  and 
that  so  much  of  the  decree  as  allowed  costs  of  suit  to  the  respondents  generally,  should 
be  so  far  varied  as  to  except  such  costs  as  related  solely  to  the  matter  of  the  said 
annuity ;  tliat  in  respect  to  the  circumstances  of  this  case,  no  costs  for  the  said  trial  at 
law  should  be  allowed  or  paid  to  the  appellant ;  and  that  the  decree,  as  to  the  other 
matters  complained  of  in  the  said  appeal,  should  be  affirmed.     (Ibid.  p.  439.) 


[604]  Case  4. — Maruaket  Parker,  Widow, — Appellant ;  Edward  Harvey 
and  others, — Respondents  [2d  May  1726]. 

[Mew's  Dig.  vi.  1449;  vii.  1263;  viii.  499.] 

[Lands  settled  on  A.  for  life,  for  her  jointure,  are  covenanted  to  be  of  a  certain 
clear  yearly  value;  after  the  deaUi  of  the  husband,  the  jointure-lands  turn 
out  deficient.  The  jointress  is  entitled  to  have  the  deficiency  made  good  out 
of  other  lands,  and  to  come  in  as  a  specialty  creditor  upon  the  husband's 
estate,  for  the  arrears  of  the  deficiency,  with  interest.] 

**  Orders  of  Lord  Chancellor  Macclesfield  rbvbrskd  in  part. 

Various  points  of  this  case,  as  they  appear  to  have  occurred  in  its  different 
stages,  are  reported  in  Viner,  and  2  Eq.  Ca.  Ab. ;  though  it  is  not  clearly 
certain  whether  all  the  points  arose  in  the  same  cause;  some  of  the  dates 
aeisigiied  being  as  early  as  Easter  1715,  and  others  as  late  as  1729. 
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In  11  Vin.  292.  ca.  99 :  2  Eq.  Ab.  460.  ca.  9,  the  decision  is  thus  stated: 
The  grantor's  covenant  in  a  marriage-settlement  for  him  and  his  heirg,  that 
the  premises  were  free  from  incumbrances,  shall  come  in  with,  crediton 
equally  on  bond;  per  Cowper,  C.  Pasch.  1715. 

14  Vin.  4&8.  c.  16 :  2  Eq.  Ab.  532.  c.  20. — ^Interest  was  iJlowed  upon 
demands  due  by  covenant;  though  objected,  that  they  were  not  liquid)^, 
and  only  found  in  damages.  Msa.  Tab.  tit  Intsrest,  cites  28  Ap.  1729. 
Parker  v.  Harvey. 

6  Vin.  367.  ca.  21 :  2  Eq.  Ab.  241.  ca.  25.  state  an  irrelative  point  as  to 
costs. 

7  Vin.  400.  ca.  27 :  2  Eq.  Ab.  280.  ca.  6.  the  like  as  to  a  Master's  report 
11  Vin.  181.  ca.  20:  2  Eq.  Ab.  627.  ca.  3. — Where  a  husband  borrowed 

of  his  sister  jewels  to  present  to  his  wife  on  his  marriage,  C!owper  C.  said, 
this  giving  of  them  is  a  change  of  the  property,  and  a  kind  of  sale  in  market- 
overt.  And  on  a  devise  of  real  and  personal  estate  for  payment  of  debts,  if 
the  personal  is  not  sufficient,  and  tlie  real  be,  and  the  husband  devises  to  her 
all  her  jewds,  etc.  she  shall  have  the  specific  legacy  of  her  jewels.  Pasch. 
1715.  Cane.     Parker  v.  Harvey. 

14  Vin.  p.  458.  ca.  15 :  2  Eq.  Ab.  532.  o.  18.-^Judgmont  debts  carry 
interest     Mss.  Tab.  tit  Interest  cites  28  Ap.  1726.  Parker  v.  Harvey.** 

By  indenture  dated  the  16th  of  May  1707,  Chrisbophjer  Parker,  the  appellant'i 
late  husband,  mortgaged  several  closes  and  parcels  of  lamd  in  Birchholme  and 
Waddington,  in  the  county  of  Lancaster,  of  £68  4s.  per  ann.  clear  rent,  to  WiUiam 
Peere  Williams  Esq.  for  the  term  of  1000  yeaxs,  for  securing  £500  and  interest; 
and  afterwards  borrowed  of  Mr.  Peere  Williams  the  further  sum  of  £100.  whidi 
was  likewise  secured  on  the  said  premises,  by  way  of  endorsement  on  the  mortgage. 

By  indentures  of  lease  and  release,  dated  the  14th  and  15th  of  July  1710,  in 
'  consideration  of  a  marriage  then  intended,  and  afterwards  had,  between  the  said 
Christopher  and  the  appellant,  and  of  £3000  portion,  the  said  Christopher  Parker 
conveyed  to  trustees  and  their  heirs  tlie  mortgaged  premises,  and  divers  other 
lands  and  hereditaments  in  the  counties  of  Lancaster  and  York,  to  the  use  of  himeelf 
for  life;  remainder  to  the  appellant  for  life,  for  her  jointure;  remainder  to  the 
issue  of  that  marriage,  with  remainder  to  himsdf  in  fee.  And  he  thereby  covenan- 
ted, that  he  was  seised  in  fee  of  all  the  premises,  and  that  the  appellant's  jointure 
estate  was  and  should  continue  £350  per  ann.  beyond  all  re-[606]-prise6,  parUa- 
mentary  tases  excepted,  and  free  of  all  incumbrances,  save  only  the  before  mentioned 
mortgage  to  Mr.  Peere  Williams^  which  was  to  be  immediately  paid  oS,  and  the 
term  to  be  assigned  to  Thomas  Jenkins  Esq.  in  trust,  to  attend  the  usee  limited 
by  the  said  indenture  of  release;  which  was  soon  afterwards  done,  and  the  term 
assigned  accordingly. 

At  the  time  of  making  this  settlement,  other  part  of  the  jointure-lands,  situate 
in  Clitherow  in  the  county  of  Lancaster,  were  in  mortgage  to  the  respondent  Harvej 
and  his  heirs  for  £200  and  interest  by  indentures  of  lease  and  release  dated  the 
20th  and  21st  of  July  1707;  and  by  several  sums  of  money  afterwards  borrowed, 
and  endorsed  upon  that  mortgage,  the  principal  money  due  thereon,  at  the  death  of 
the  said  Christopher  Parker,  was  increased  to  £500. 

In  August  1712,  the  said  Qiristopher  mortgaged  other  part  of  his  estate  to  Mr. 
Peere  Williams,  for  the  residue  of  certain  terms  for  years,  for  securing  £200  and 
interest,  which  continued  due  at  his  death.  And  lie  was  likewise  at  his  death 
indebted  to  Edward  Dixon  in  £400  principal  money,  secured  by  two  several  judg- 
ments of  £200  each,  entered  up  about  Hilary  Term  1711. 

In  January  1712,  Christopher  Parker  died  without  issue,  having  first  made  hi» 
will,  and  thereby  directed,  that  all  his  just  debts  should  be  in  the  first  place  paid 
and  fully  satisfied ;  and  for  that  purpose  did  will  and  appoint  that  all  his  personal 
estate  should  be  in  the  first  place  sold,  and  applied  towards  the  payment  of  bit 
debts;  and  then  such  part  of  his  freehold,  leasehold,  and  copyhold  estate,  should 
be  likewise  sold  and  applied  for  the  discharging  such  part  of  his  debts  as  his  pei^ 
sonal  estate  should  fall  short  to  do,  at  the  discretion  of  his  executrix,  the  manor 
of  Bradkirke  only  excepted ;  and  of  his  said  will  made  the  appellant  executrix ; 
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but  she  renouncing,  the  respondent  Catherine  Stanley,  the  testator's  sister  and  heir 
at  law,  took  out  administration  with  his  will  annexed. 

So<»i  after  the  death  of  the  said  Christopher,  the  respondent  HarTety  paid  off 
Mr.  Williams,  and  took  an  assignment  of  his  last-mentioned  mortgage,  in  the  names 
of  Ayloff  and  Bridges,  his  trustees.  And  he  likewise  took  an  assignment  of  the 
two  judgments  to  Dixon. 

Having  so  done,  the  respondent  Harvey,  in  Trinity  Term  1713,  exhibited  a  bill 
in  Chancery  in  his  own  name,  and  in  the  names  of  Aylofi,  Bridges,  and  Dixon, 
against  the  apftellant,  and  the  respondents  Stanley  and  his  wife,  and  others,  for 
an  account  of  the  real  and  personal  estate  of  the  said  Christopher  Parker,  and  to  be 
paid  the  several  principal  sums  and  interest  above  mentioned  to  be  due  to  him, 
or  that  the  equity  of  redemption  of  the  mortgaged  premises  might  be  foreclosed ; 
and  that  what  should  be  due  to  him  over  and  above  the  value  of  the  said  mortgaged 
premises,  might  be  paid  him  according  to  the  said  Christopher's  will,  out  of  his 
other  estates.  And  the  appellant  finding  her  jointure-lands  to  fall  greatly  short 
of  £350  per  ann.  did,  about  the  same  time,  exhibit  her  bill  in  Chancery  against  the 
respondents  Stanley  and  his  [606]  wife,  and  others,  to  have  the  deficiency  of  her 
jointure-lands  made  good  to  her,  according  to  her  husband's  covenant;  and  like 
wise  to  have  the  benefit  of  the  1000  years  term  assigned  to  Jenkins,  and  to  be 
reimbursed  several  sums  of  money  which  she  had,  since  her  husband's  death,  paid 
to  several  of  his  creditors ;  and  also  to  have  her  jewels  and  paraphernalia  decreed  to 
her. 

The  respondents  Stanley  and  his  wife,  by  their  answer  to  the  original  bill,  in- 
sisted, that  Mary  Parker,  the  mother  of  Christopher  and  of  Mrs.  Stanley,  being 
possessed  of  a  very  considerable  sum  of  money  in  her  widowhood,  purchased  lands 
and  tenements  in  Clitherow,  of  which  the  lands  comprised  in  tiie  mortgage  to 
Harvey  were  part;  and  that  by  her  will  dated  the  1st  of  July  1703,  she  gave  £2000 
to  the  respondent  Catherine,  to  be  paid  her  by  her  son  Christopher,  at  tiie  age  of  21, 
or  marriage;  and  £60  per  ann.  maintenance  in  the  mean  time,  to  be  paid  quar- 
terly ;  and  charged  her  wh<de  real  and  personal  estate  therewith ;  and  also  gave  the 
respondent  Catherine  one  half  of  all  her  household  goods  and  plate;  and  she  gave  to 
her  son  Christopher  aU  her  manors,  messuages,  lands,  tenements,  and  hereditaments, 
whatsoever  and  wheresoever,  to  hold  to  him  and  his  heirs,  from  and  immediately 
after  his  age  of  21 ;  and  in  the  mean  time  directed,  that  the  rents  and  profits  thereof 
should  be  received  by  her  executor,  and  laid  out  in  the  education  and  maintenance 
of  her  said  son ;  and  declared,  that  if  eitiier  of  her  said  children  should  die  before 
31,  or  before  her  daughter  Catherine  should  be  married,  or  her  son  Christopher 
should  have  children,  that  then  the  survivor  should  be  heir  to  the  deceased,  and  have 
the  whcde  estate.  And  therefore  the  respondents  further  insisted,  tiiat  Christopher 
being  dead  without  issue,  they  were  become  entitled  to  the  said  premises  in 
Clitherow;  and  that  no  conveyance  or  mortgage,  pretended  to  be  made  by  him, 
could  take  place,  or  deprive  them  from  enjoying  the  benefit  of  the  said  will. 

"Hie  other  defendants  having  put  in  their  answers,  and  issue  being  joined,  and 
witnesses  examined  in  both  causes,  they  came  on  to  be  heard  together,  before  the 
Lord  ChanceUor  Cowper,  on  the  9th  of  May  1715;  when  his  Lordship  was  pleased 
to  declare,  that  the  lands  in  Clitherow,  part  whereof  were  mortgaged  to  the  re- 
spondent Harvey,  and  also  comprised  in  the  appellant's  jointure,  for  want  of  a  fine 
and  recovery  by  Christopher,  did,  on  his  death  without  issue,  belong  to  the  respon- 
dent Catherine  Stanley  and  her  heirs,  by  virtue  of  the  will  of  her  mother  Mary 
Parker;  and  that  they  were  not  liable  to  any  of  the  debts  of  the  said  Christopher 
her  brother ;  and  therefore  decreed  the  same  to  be  held  and  enjoyed  accordingly  by 
the  respondent  Stanley  and  his  wife:  and  it  was  further  ordered  and  decreed,  that 
the  lands  and  premises  in  mortgage  to  Mr.  Peere  Williams,  and  by  him  assigned  in 
trust  for  the  respondent  Harvey,  should  be  sold  by  the  Master  to  the  best  purchaser, 
who  was  to  compute  what  was  due  to  the  respondent  Harvey  for  the  £200  by  him 
advanced  to  Mr.  Peere  Williams,  with  the  interest  thereof,  which  was  to  be  paid 
him  in  the  first  [607]  place,  out  of  the  money  arising  hy  such  sale;  and  the  over- 
plus was  to  be  retained  by  or  paid  over  to  him,  towards  satisfaction  of  his  other 
demands :  and  the  Master  was  directed  to  look  into  the  reality  of  the  respondent 
Harvey's  securities  and  incumbrances,  and  state  what  was  due  to  him  for  principal 
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and  interest  tiiereon,  and  what,-  upon  suclt  account,  should  be  found  due  to  the  respon- 
dent Harvey  for  principal  and  interest,  he  was  to  receive  a  satisfaction  for  out  of  the 
real  and  personal  estate  of  the  said  Christopher,  mode  liable  by  his  will  to  the  pay- 
ment of  his  debts,  iu  equal  degree  with  his  other  creditors  then  before  the  Court 

And  upon  the  appellant's  bill,  it  was  referred  to  tlie  Master  to  take  an  account 
of  her  late  husband's  real  estate,  whereof  he  died  seised  in  fee,  aud  which,  by  his  will, 
was  subjected  to  the  payment  of  his  debts,  and  of  the  yearly  value  thereof,  and  what 
was  to  be  the  yearly  value  of  the  appellant's  jointure ;  and  to  certify  what 
was  the  clear  yearly  value  of  such  lauds,  and  what  they  had  fallen  short  of  the 
yearly  value,  which,  by  the  marriage-settlement-,  the  same  waai  to  have  been :  and 
whether  the  jointure-estate  was  subject  to  any  and  what  inoumbrancee,  prior  to 
the  marriage-settlement;  and  what  the  appellant  was  damnified  by  her  said  hus- 
band's covenant  being  broken,  as  well  for  the  time  past  as  to  come :  and  tlie  Master 
was  to  make  an  estimate  of  the  value  of  tlie  appellant's  estate  for  life  tlierein,  and 
for  BO  much  as  should  be  so  certified  to  be  due,  tlie  appellant  was  to  receive  a  satis- 
faction out  of  her  husband's  real  and  personal  estate,  subject  to  the  payment  of  hi« 
debts,  with  the  other  creditors  in  equal  degree,  then  before  the  Court:  aud  for  that 
purpose,  the  real  estate  of  the  said  Christopher  whereof  he  died  seised,  and  which 
was  subject  to  his  debts,  and  the  reversion  of  the  appellant's  jointure,  wa»  to  be 
sold  before  tlie  Master ;  and  the  money  arising  by  such  sale  was  to  be  brought  before 
the  Master,  who  was  to  apply  the  same  to  aud  amongst  tlie  said  Christopher  Parker's 
creditors,  then  before  the  Court,  in  equal  degree,  and  proportionably  to  tlieir  re- 
spective demands,  in  such  manner  as  before  directed ;  and  the  residue  of  the  pur- 
chase money  was  to  remain  in  the  Master's  hands,  subject  to  tlie  directions  after 
given  concerning  the  same.  Aud  the  Master  was  also  to  see  what  debts  of  the  said 
Christopher  the  appellant  had  paid  since  his  deatli,  aud  for  which  she  was  to  staud 
in  the  place  of  such  creditors,  aud  to  receive  a  satisfaction  for  the  samje  in  equal 
degree  with  her  husband's  otlier  creditors;  and  in  taking  the  account  of  Uie  t«at«- 
tor's  debts,  the  Master  was  to  distinguish  what  debts  were  due  by  specialty,  and 
what  by  simple  contract ;  and  the  creditors  of  tlie  said  Christopher,  who  were  ao 
parties  to  the  suit,  were  at  liberty  to  come  before  the  Master,  and  to  prove  aud 
make  out  their  debts ;  they,  in  the  first  place,  paying  their  proportion  of  tiie  charges 
of  the  said  suits;  aud  the  coasideratiou  how  and  in  what  manner  those  dito 
should  be  paid  was  reserved  till  after  tlie  Mtuster's  reports  And  the  appellant's 
jewels  were  to  wait  tiie  said  account,  till  it  was  seen  whether  the  estate  liable  to 
tlie  payment  of  tlie  debts  was  sufficient  without  resortiug  thereto ;  [608]  and  it  was 
further  ordered  aud  decreed,  Uiat  the  respondents  Stanley  and  his  wife  should 
come  to  an  account  before  the  Master,  for  tlie  rents  aud  profits  of  the  real  estate 
belonging  to  the  said  Christopher,  which  were  received  by  or  came  to  the  hands 
of  the  said  Mary  Parker  his  mother,  as  his  guardian  during  his  infancy;  in  the 
taking  of  which  account,  the  Master  was  to  make  a  proper  allowance  for  the  main- 
tenance of  the  said  Christopher  during  his  infancy,  together  with  aU  other  just 
aUowancee;  and  iu  like  manner  an  account  was  to  be  taken  as  between  Christopher 
and  Stanley  and  his  wife,  aud  Cliristopher  was  to  be  charged  with  what  should 
appear  to  be  the  value  of  the  household  goods  aud  plate  of  the  said  Mary,  devised 
by  her  will  to  the  respondent  Catlierine,  as  also  of  her  personal  estate  which  at  any 
time  came  to  the  hands  of  the  said  Christopher,  as  also  with  the  rente  Mid  profits 
of  the  real  and  chattel  estates  belonging  to  Mary,  which  were  received  by  m*  came 
to  the  hands  of  Cliristopher :  iu  tlie  taking  of  which  last-mentioned  accounts,  the 
Master  was  to  make  au  allowance  for  such  debts  of  tlie  said  Mary  as  were  paid 
off  and  discharged  by  Christopher,  togetlier  with  aJl  otlier  just  allowances ;  and  if, 
in  taking  the  said  accounts,  tlie  said  Christopher  should  be  found  to  be  a  creditor 
of  his  said  motlier,  over  and  above  what  he  received  out  of  her  estate,  tlie  same  was  to 
be  made  good  to  his  personal  estate,  out  of  the  real  estate  aud  assets  which  were 
devised  to  the  respondent  Catherine;  but  if  Christopher  should  be  found  debtor 
to  his  mother's  estate,  tlieu  the  respondents  Stanley  aud  his  wife,  the  administratrix 
of  Christopher,  were  to  retain  so  much  as  should  be  found  due  to  tliem  out  of  the 
personal  estate  of  Christopher,  come  to  their  hands,  according  to  a  course  of 
administration;  of  which  said  personal  estate  an  account  was  likewise  directed 
to  be  taken ;  and  all  parties  were,  in  the  first  place,  to  have  their  costs  out  of  the 
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said  estate,  exc^t  only  the  respondent  Harvey,  who  was  to  be  paid  his  costs  when 
he  received  hia  money,  in  such  manner  as  before  directed. 

On  the  27th  of  July  1721,  the  Master  made  his  report;  and  thereby  certified  to 
bp  due  to  the  respondent  Harvey,  on  the  mortgage  assigned  in  trusti  for  him  by 
Mr.  Williams,  £304  for  principal  and  interest,  and  £93  28.  O^d.  for  his  costs, 
amounting  in  the  whc^  to  £397  2b.  O^d. ;  and  on  the  other  mortgage  made  to  the 
respondent  Harvey  himself,  £792  lis.  7d. ;  and  on  the  judgments  assigned  to  him 
by  Dixon,  £691  12s.  7d.  The  Master  also  certified  the  appellant's  jointure  estate 
to  be  only  £187  148.  3d.  per  ann. ;  and  that,  as  a  compensation  to  her  for  the  de- 
ficieacy,  she  was  then  entitled  to  £2779  9r.  3d. ;  and  that  the  appellant  had  paid 
to  her  husband's  creditors  several  sums,  amounting  to  £158  13b.  3d.  That  there  had 
come  to  the  hands  of  the  respondent  Stanley  and  his  wife,  of  the  personal  estate  of 
Christopher,  £644  Is.  ll^d.  out  of  which  was  deducted  £504  ISs.  S^d.  for  the 
funeral  charges  and  debts  of  the  said  Christopher  paid  by  them ;  and,  on  the 
balance  of  that  account  the  Master  certified  them  to  be  creditors  upon  tli^  said 
Christopher's  [609]  estate,  in  £1244  78.  The  Master  further  certified,  that  several 
creditors,  not  parties  to  the  suit,  had  come  before  him  and  proved  their  debts,  to 
the  amount  of  £1588  3s.  ll^d. ;  and  computed  all  the  debts  of  CSiristopher  to  be 
£7789  lOs.  Id. 

The  lands  comprised  in  Mr.  Williams's  mortgage,  and  by  him  assigned  in  trust 
for  the  resftoudeut  Harvey,  were  afterwards  sold  for  £950,  and  the  money  being 
brought  before  the  Master,  was  by  him  paid  to  the  respondent  Harvey,  whidh  was 
£690  19b.  lid.  more  than  was  due  to  him,  in  respect  of  that  mortgage,  either  for 
principal  and  interest,  or  his  costs;  he  having  before  received,  on  account  of  those 
costs,  £77  12s. 

The  other  estates  of  the  said  Christopher,  including  the  reversion  of  the  appel- 
lant's jointure,  were  likewise  sold  ;  and  the  whole  money  brought  before  the  Master, 
on  account  of  the  sale  of  the  said  Christopher's  estates,  was  £5239  lis.  out  of  which 
the  Master  paid,  towards  the  costs  of  the  several  parties,  £585  lis. ;  so  that  tliere 
then  remained  in  his  hands,  to  be  divided  between  the  app^ant  and  respondent 
Harvey,  towards  satisfying  their  several  otlier  demands,  £.3704,  besides  the  appel- 
lant's jewels. 

On  the  29th  of  January  1723,  the  causes  were  heard  before  the  Lord  Chancellor 
Macclesfield,  on  the  equity  reserved  after  tlie  Master's  report;  when  his  Lordship 
was  pleased  to  order,  that  public  notice  should  be  given  in  iha  Gazette,  for  such 
<rf  the  creditors  of  the  said  Christopher,  who  had  not  proved  tlieir  debts,  to  come 
in  and  prove  tlie  same,  in  order  to  receive  a  satisfaction  in  proportion  with  the 
other  creditors;  and  if  they  ^ould  not  prove  the  same  before  Easter  then  next,  they 
were  to  be  excluded  the  benefit  of  the  said  decree ;  and  the  Master  was  to  carry  on 
the  account,  as  to  the  creditors  who  had  proved  their  debts,  and  compute  interest 
for  such  debts  as  he  had  allowed  interest  for,  from  the  time  of  his  report ;  and  the 
Master  was  to  sell  the  jewels  so  brought  before  him,  and  the  money  arising  by  sale 
thereof,  and  also  the  other  money  in  the  Master's  hands,  was  to  be  apportioned 
between  the  several  creditors  who  had  or  should  prove  their  debts  by  the  time  afore- 
said, to  be  paid  them  by  the  Master ;  first  deducting  thereout  each  party's  proportion 
of  the  charges  of  the  suit;  and  the  Master  was  to  inquire  and  see  what  the  appellant 
had  paid  and  disbursed  in  carrying  on  those  suits,  more  than  her  proportion  of 
the  charges  thereof ;  in  tlie  taking  of  which  account,  the  Master  was  not  to  tax  the 
bill  as  between  plaintiff  and  defendant,  but  to  make  the  appellan,t  all  just  and 
reasonable  allowances ;  and  the  Master  was  also  to  inquire  and  see  what  the  appel- 
lant had  received  towards  satisfaction  thereof,  and  what  should  appear  to  be  re- 
maining due  to  her  in  respect  of  such  costs,  was  to  be  paid  her  in  the  first  place 
out  of  tile  money  in  the  Master's  hands ;  and  tlie  creditors  who  had  already  received 
satisfaction  were  to  pay  their  proportion  of  the  said  costs,  to  be  apportioned  by 
the  Master  according  to  what  they  had  received,  and  was  coming  to  the  rest  of 
tlie  creditors  who  were  not  then  paid,  [610]  and  should  prove  their  debts  before  tlie 
Master  by  the  time  aforesaid. 

The  causes  being  reheard,  upon  the  petition  of  Dixon  and  Dobeon,  as  judgment 
creditors,  on  the  20th  of  July  1724,  his  Lordship  was  pleased  to  declare,  that  the 
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judgment  creditors  of  Christopher  ought  to  be  paid  dieir  princip^  interest,  ind 
costs,  in  the  first  place,  out  of  the  money  arising  by  the  sale  of  the  jewels,  and  du 
other  money  in  the  Master's  hands ;  and  that  the  rest  of  the  creditors  ought  to  be 
paid  in  proportion,  as  far  as  the  residue  of  the  monies  would  extend,  and  ordered 
the  same  accordingly;  and  referred  it  back  to  the  Master,  to  carry  on  the  interert 
of  such  debts  as  he  had  allowed  interest  for,  and  to  tax  the  parties  their  subsequent 
coste. 

And  in  pursuance  of  this  last  order,  the  Master,  by  tw^  reports,  dated  the 
I7th  of  February  1724,  certified  to  be  due  on  Dixon's  judgment  fw  principal,  in- 
terest, and  costs,  £732  17s.  lid.;  and  on  Dobson's  judgment,  £381  6s.  8d. 

From  the  original  decree,  and  the  several  subsequent  proceedings  and  orden 
made  in  pursuance  thereof,  the  present  appeal  was  brought ;  and  on  the  appeUant'i 
behalf  it  was  argued  (T.  Lutwyche,  C.  Robins),  that,  by  Uie  original  decree,  she  th 
to  receive  a  satisfaction  out  of  her  husband's  real  and  personal  estate,  in  eqad 
d^reei  with  the  other  creditors  then  before  the  Court,  and  the  money  arising  br  salt 
of  the  estate  was  to  be  applied  accordingly ;  and  that  this  decree  being  signed  and 
enrolled,  ought  not  to  have  been  varied  by  the  subsequent  orders,  whereby  the  other 
creditors,  and  particularly  those  by  simple  contract,  were  let  in  to  be  paid  equaSf 
with  the  appellant,  who  was  a  specialty  creditor,  and  had  a  prior  mortgage  term  of 
her  jointure  lands  assigned,  to  protect  her  jointure  from  incumtM-ances.  But  if 
this  decree  might  be  varied  by  the  subsequent  orders,  yet,  as  the  appellant  wai  t 
specialty  creditor  by  covenant,  wherein  her  husband  had  bound  himself  and  hi 
heirs,  she  had  a  real  lien  on  the  frediold  estate,  which  the  simple  contract  creditM 
had  not;  and  as  the  will  did  not  direct  the  whole  estate  to  be  sold  for  the  payma^ 
of  debts,  but  expressly  excepted  the  manor  of  Bradkirke,  that  part  of  the  estrt 
so  excepted  was  real  assets  descended,  and  was  liable  to  the  specialty  creditoB 
then  before  the  Court,  in  preference  to  any  others  either  of  equal  or  inferior  degiH 
That  since  obtaining  the  last  order,  and  the  Master's  reports  thereon,  the  respondea 
Harvey  insisted  to  apply  the  £631  19b.  lid.  which  remained  in  his  hands  of  ti 
£950  paid  him  by  the  Master,  beyond  what  was  due  to  him  in  respect  of  the  £24 
mortgage  and  for  his  costs,  wholly  to  the  payment  of  his  £500  mortgage, 
had  turned  out  deficient, because  of  the  respondent  Mrs.  Stanley's  being  entitled 
the  whole  of  the  lands  comprised  in  that  mortgagei,  and  also  to  part  of  the  ~ 
comprised  in  the  appellant's  jointure;  so  that  Mr.  Harvey  and  the  appellant 
creditors  of  her  late  husband  no  otherwise  than  by  virtue  of  the  covenants  in 
respective  securities,  and  therefore  he  had  [6113  ^'^  I'ight  to  any  preference 
respect  of  the  £500  mortgage ;  but  the  appellant  had  moire  right  to  all  tJie  moi 
arising  by  the  sale  of  the  lands  mortgaged  to  Mr.  Peere  Williams,  because  thwr  * 
assigned  to  protect  her  jointur&  The  respondent  Harvey  had  also,  by  virtue 
the  order  of  the  29th  of  July  1724,  been  paid  the  £709  7s.  3d.  due  on  the  t 
judgments,  in  preference  to  the  appellant;  but  by  the  express  provision  and 
ing  of  the  original  decree,  he  had  no  right  to  any  such  preference.  By  that  deen 
the  respondents  Stanley  and  wife  were  to  retain  tlie  personal  estate  towards 
faction  of  their  debt,  which  was  now  reported  to  be  £1244  7s.  in  a  course  of  admiai 
tration ;  but  by  the  order  of  the  29th  of  January  1723,  it  was  made  payable  in 
degree  with  the  appellant's  demand,  but  which  ought  not  to  have  been ;  for  in  a 
her  husband  had  been  indebted  to  his  mother's  estate,  on  the  balance  of  the  accoii 
that  debt  could  only  be  a  debt  by  simple  contract,  and  therefore  ought  not  to 
paid  in  equal  degree  with  the  appellant's  demand,  which  was  for  the  deficiei 
of  her  jointure.  That  by  the  order  of  the  20tii  of  July  1724,  such  of  the  debti 
carried  interest  were  to  have  interest  computed  and  carried  on  to  the  time  of  pi 
ment;  but  no  provision  whatever  was  made,  by  either  of  the  two  last  orders,  i 
the  appellant's  having  interest  for  any  part  of  her  demand,  from  the  time  of 
being  stated  and  settled  by  the  Master,  although  it  was  now  upwards  of  foui 
years  since  her  husband's  death  ;  during  all  which  time  she  had  been  a  loser  of 
£160  per  ann.  on  account  of  her  jointure,  of  which  she  was  a  purchaser  for  < 
most  valuable  of  all  considerations,  besides  the  great  trouble  and  expence  whidi  i 
had, been  put  to  in  the  prosecuting  these  suits.  It  was  therefore  h(^ed,  that! 
said  decrees  or  orders,  and  the  subsequent  proceedings  in  pursuance  thereof,  voi 
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be  varied  in  the  sereral  respects  befcMre  mentioaed,  and  proper  directions  giyen  for 
the  appellant's  rdief. 

On  the  part  of  the  respondent  Harvey  it  was  insisted  (C.  Talbot,  J.  Idle),  that 
he  was  entitled  to  the  whole  £950  arising  from  the  sale  of  the  premises  mort- 
gaged to  Mr.  Peere  Williams;  because,  by  the  original  decree,  the  money  thereby 
arising  was,  in  the  first  place,  to  be  applied  in  discharge  of  that  mortgage,  and  then 
the  overplus  was  to  be  paid  in  satisfaction  of  the  respondent's  other  demands ;  but 
which  overplus  was  not  suflScient  for  that  purpose,  as  appeared  by  the  Master's 
report:  besides,  this  £960  had  been  paid  to  this  respondent  by  the  consent  of  the 
appellant  herself  and  the  other  parties  in  the  cause.  That  it  did  not  appear  that  the 
original  decree  was  founded  upon  a  persuasion,  that  there  would  be  more  than 
sufficient  to  make  good  the  appellant's  jointure,  and  pay  the  respondent's  demands; 
but  if  it  did  so  appear,  the  appellant  would  not  thiereby  be  entitled  to  the 
1000  years  term  assigned  to  Jenkins ;  because  that  term,  as  the  appellant  shewed 
by  her  appeal,  was  so  assigned  to  protect  the  freehold  reversion  and  inheritance  of 
the  premises,  according  to  the  uses  of  the  settlement;  one  only  of  which  uses  re- 
garded the  appellant,  viz.  the  use  to  her,  after  the  [612]  said  Christopher  Parker's 
death,  for  her  life,  during  which  time  she  was  entitled  to,  and  still  enjoyed  the 
protection  of  that  term ;  but  as  she  was  not  entitled  to  nor  pretended  to  claim  the 
value  of  the  inheritance,  so  she  was  not  entitled  to  the  value  of  the  term  distinct 
from  the  inheritance,  because  the  term  was  intended  to  go  along  with  and  protect 
the  inheritance.  And  that  no  provision  was  made  by  the  decree  for  the  appellant's 
having  interest  for  her  demands,  because  those  demands  resting  upon  the  covenant 
in  damages  only,  did  not  carry  interest. 

On  the  part  of  the  respondents  Stanly  and  wife  it  was  contended  (P.  Yorke,  N. 
Fazakerley),  that  as  to  the  appellant's  claim  of  priority  under  the  assignment  of 
the  1000  years  term,  she  had  made  no  such  case  by  her  bill,  nor  thereby  sought  any 
benefit  of  that  term ;  nor  was  this  satisfied  mortgage  and  assignment  ever  proved 
in  the  cause,  or  produced  or  offered  to  be  read  at  the  hearing ;  nor  did  the  appel- 
lant ever  set  it  up,  or  insist  upon  any  benefit  of  it,  save  only  by  her  appeaL  On 
the  contrary,  her  own  bill  was  so  far  from  surmising  any  deficiency  in  the  value 
of  the  estate  to  make  her  a  satisfaction,  that  it  expressly  charged  her  husband's 
estate,  subject  to  his  debts,  and  by  his  will  devised  to  be  sold,  together  with  his 
personal  estate,  and  the  reversion  of  her  jointure,  to  be  more  than  sufficient  to 
satisfy  her  demands,  and  all  his  other  debts;  and  therefore  prayed  a  sale  thereof, 
for  those  purposes.  And  for  this  she  could  have  had  no  foundation,  if  her  husband 
had  not  made  such  a  will,  under  which  every  creditor  had  as  good  an  equity  to  be 
satisfied  his  debt  as  the  appellant,  who,  at  most,  could  only  be  considered  as  a 
creditor  for  what  she  was  damnified  by  her  husband's  breach  of  covenant.  But  if 
it  were  possible  for  such  an  irregular  attempt  to  succeed,  it  tended  only  to  set  up 
a  satisfied  incumbrance  to  give  &e  appellant  a  preference  to  her.  husband's  other 
just  and  honest  creditors,  and  who,  in  all  events,  must  lose  the  greatest  part  of 
their  debts ;  at  the  same  time  that  she  sought  to  partake  of  the  fund  which  he  had 
appointed  for  the  satisfaction  of  them  all.  That  the  whole  debt  due  to  these  re- 
spondents appeared  by  the  Master's  report  to  be  £1383  lOs.  3d.  whereout  they 
were  allowed  to  retain  only  £139  38.  9d.  and  were  by  that  report  to  bo  paid  the 
£1244  Ts.  residue  thereof,  out  of  the  estate  devised  by  the  testator  for  the  payment 
of  all  his  debts,  in  equal  degree  with  his  other  creditors  then  before  the  Court; 
and  under  such  a  general  devise  this  was  highly  just  and  equitable,  because  the 
testator  was  as  justly  indebted  to  these  respondents  as  to  any  oUier  of  his  creditors ; 
and  as  1^  his  will  he  had  made  no  distinction  between  his  creditors,  equity  would 
give  no  preference  to  any  of  theta.  That  as  to  interest  upon  the  appellant's 
demands,  she  was  not  entitled  to  any;  and  therefore  it  was  not  asked,  nor  even 
reserved  by  the  decree,  and  consequently  could  not  be  given  to  her  by  any  of  the 
subsequent  orders.  And  as  to  the  appellant's  great  cost^  and  charges  in  carrying 
on  these  suits,  she  certainly  complained  of  an  order  made  evidently  in  her  favour ; 
it  not  being  usual  for  the  Court  of  Chancery  to  make  such  a  distinction  in  [6131 
l^e  taxing  of  costs  as  in  this  case  had  been  made.  For  all  which  reasons  it  was 
hoped,  that  the  present  appeal,  as  against  these  respondents,  would  be  dismissed 
with  costs. 
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And  on  the  part  of  the  reepondents  Dixon  and  Dobson  it  was  insisted  (C.  Tal- 
bot, J.  Strange),  that  there  could  be  no  reason  for  reversing  the  decree  and  the 
subsequent  proceedings  thereon,  as  to  the  respondent  Dixon,  she  being  an  original 
plaintiff  in  the  cause;  neither  could  there  be  any  objection  as  to  the  respondent 
Dobson,  for,  by  the  appellant's  own  shewing,  there  was  liberty  reserved  oy  the 
decree  for  the  creditors,  who  were  no  parties  to  the  suit,  to  come  in  before  the 
Master  and  prove  their  debts,  which  she  accordingly  did;  and  tlie  consideration 
how  the  same  should  be  paid  was  reserved  until  after  the  Master  should  have  made 
his  report.  Besides,  both  these  respondents  were  creditors  by  judgment,  and 
consequently  had  a  lien  upon  the  real  estates  which  had  been  sold,  and  were  entitled 
to  a  preference,  even  against  the  personal  assets,  before  the  debts  by  specialty  and 
simple  contract. 

After  hearing  couns^  on  this  appeal,  it  was  ordkrkd  and  adjitdgbd,  that  ao 
much  of  the  several  orders  appealed  from,  whereby  £631  12s.  7d.  was  directed  to 
be  paid  to  the  respondent  Harvey,  over  and  above  the  principal,  interest,  and 
costs  due  on  the  mortgage  assigned  to  him  by  Mr.  Peere  WiUiams,  should  be 
reversed;  and  that  the  said  £631  12s.  7d.  should  be  applied  in  equal  proportion 
towards  tlie  debt  due  to  the  appellant,  to  be  computed  according  to  the  sum  stated 
to  be  due  to  her,  with  interest  for  the  same  from  the  time  of  such  stating;  the 
debt  due  to  the  respondent  Harvey,  and  the  debts  due  to  the  othar  creditors  bj 
specialty;  and  tliat  so  much  of  the  orders  appealed  from,  as  directed  the  application 
of  £1244  7s.  to  the  payment  of  the  respondent  Stanley's  demands  in  equal  degree 
with  llie  other  creditors,  should  be  reversed  ;  'and  that  an  account  should  be  taken l)j 
one  of  the  Masters  of  the  Court  of  Chancery,  of  the  reality  of  the  respondent 
Stanley's  debt,  how  it  became  due,  and  whether  by  specialty;  and  to  report  tibe  same 
to  the  said  Court,  who  were  to  do  thereon  as  shoidd  be  just:  and  it  was  further 
ORDBRBD  and  ADJCDOBD,  that  the  rest  and  residue  of  the  orders  complained  of, 
should  be  affirmed.    (Jour.  voL  22.  p.  669.) 


[614]  Case  5. — William  Glegg  and  another, — Appellants ;  Juuana  Glsgg, 
Widow,  and  others, — Respondents  [15th  May  1728]. 

[Mew's  Dig.  viii.  499.] 

[Where  in  marriage  articles,  the  lands  agreed  to  be  limited  in  jointure  ar« 
expressed  to  be  of  the  yearly  value  of  £500  and  afterwatrds  prove  deficient: 
this  amounts  to  an  agreement  that  they  were  of  that  value,  and  is  a  sufficirait 
foundation  for  making  up  the  deficiency.] 

**  Dbcrbb  of  the  Master  of  the  Rolls  rbvxrskd,  with  directions. 
Thus  stated  in  Viner,  and  2  Eg.  Ah. — Marriage  articles  recite,  that  lands 
covenanted  to  be  settled  were  £500  per  annum,  but  there  was  no  expreu 
covenant  that  they  were  so ;  yet  decreed  that  deficiencies  should  be  made  up 
out  of  other  lands.    Mss.  Tab.** 

Viner,  vol.  5.  p.  511.  ca.  21 :  2  Eq.  Ab.  27.  ca.  32. 

By  a  settlement  dated  the  30th  of  July,  30  Car.  11.  between  Edward  Glegg  and 
Judith  his  wife,  and  William  (afterwards  Sir  William  Glegg)  their  son,  of  the  fim 
part;  Sir  Robert  Cotton  and  other  trustees  of  the  second  part;  and  Sir  Thomas 
Mainwaring  and  John  Lacon  Esq.  of  the  third  part ;  in  consideration  of  a  marriage 
had  between  the  said  William  Glegg  and  Elizabeth  his  wife,  and  in  performance  of 
articles  made  before  the  marriage,  it  was  agreed,  that  common  recoveries  should 
be  Buffered  of  all  the  premises  therein  mentioned ;  the  uses  whereof  were  dedau^d 
to  be; — As  to  the  premises  in  the  city  of  Chester  or  the  liberties  thereof,  to  the  uae 
of  William  Glegg  and  Elizabeth  his  wife,  and  the  survivor,  for  life,  in  part  <£ 
Elizabeth's  jointure ;  and  as  to  House-Pensby  cum  pertin',  in  trust,  that  Will iaoE 
Glegg  and  Elizabeth,  and  the  survivor  of  them,  in  full  of  Elizabeth's  jointure^  and  in 
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bar  of  her  dower,  should  receive  thereout  the  yearly  rent  of  j620  with  a  power 

of  distresa :  and  as  to  part  of  Gayton  demesne,  in  trust  that  the  said  Judith,  if  she 

BurviTed  Edward  Glegg  her  husband,  should  receive  thereout  £60  per  ann.  for  her 

jointure,  and  in  bar  of  her  dower,  with  a  power  of  distress :    and  as  to  House- 

Pensby,  subject  to  the  said  rents  and  power  of  distress,  and  all  the  rest  of  the 

premises  whereof  no,  use  was  before  limited,  except  Elizabeth's  jointure,  to  the  use 

of  Edward  Glegg  for  life,  sunt  waste ;  remainder  to  William   Glegg,  for  life,   sans 

waste;  then  to  Mainwaring  and  Lacon  for  99  years;  remainder  to  trustees  and 

their  heirs,  to  preserve  contingent  remainders ;  remainder  to  the  use  of  the  first  and 

every  other  son  of  the  said  William  and  Elizabeth  Glegg,  in  tail  general ;  remainder 

to  Edward  Glegg  and  the  heirs  male  of  his  body ;  remainder  to  the  right  heirs  of 

Edward  Glegg,  in  fee.     With  a  power  for  William  Glegg,  if  he  should  have  two 

or  more  issue  male  by  Elizabeth  his  wife  that  should  survive  him,  to  charge  any 

part  of  the  premises,  except  the  lauds  charged  with  the  several  rent-charges,  and 

the  jointure-lands  limited  to  Elizabeth,  with  an  annuity  not  exceeding  £50  per  ann. 

to  the  second  son,  if  but  one;  but  if  two  or  more  younger  sons,  witih  any  sum  not 

exceeding  £30  a-piece  per  ann.  with  [616]  power  of  distress.    And  the  trusts  of  the 

term  of  99  years  were,  that  if  William  Glegg  had  two  or  more  daughters,  to  raise 

out  of  the  rents,  issues,  and  profits,  £2000  to  be  equally  divided  amongst  them, 

payable  at  eighteen,  or  marriage ;  with  maintenance  in  the  mean  time,  after  the 

death  of  Elizabeth. 

William  Glegg  had  two  sons,  Robert,  and  the  appellant  William;  and  three 
daughters,  Elizabeth,  Mary,  and  the  appellant  Grace;  the  two  first  received  their 
shares  of  the  £2000,  but  Grace  did  not  receive  her's,  being  £666  13b.  4d. ;  and  there 
became  due  to  her  £1000  and  upwards  for  principal  and  interest  of  this  portion. 
By  marriage  articles  dated  tiie  24th  of  August  1710,  between  the  said  Robert 
Glegg  of  the  first  part;  the  respondent  Juliana  of  the  second  part;  Sir  Richard 
Newdigate  Bart,  her  brother,  and  the  respondent  William  Stevens,  and  the  appe- 
lant William,  of  the  third  part;  reciting  a  marriage  intended  between  Robert 
Glegg  and  Juliana;  and  that  she  was  oititled  to  £5000  portion,  whereof  Robert 
Glegg  was  to  have  £4800  and  Juliana  the  remaining  £200  for  her  own  use;  in 
consideration  thereof,  Robert  Glegg  covenanted  with  Sir  Richard  Newdigate,  and 
the  respondent  Stevens,  and  the  appellant  William,  in  nine  months,  by  such  oon>- 
veyance  as  Ute  counsel  of  Sir  Richard  should  advise,  to  convey  to  him  and  Stevens, 
and  their  heirs,  or  such  other  persons  as  should  be  thought  meet,  tlie  manor 
of  Gayton,  and  all  his  lands,  etc.  in  Ga}rton,  the  manor  of  Pensby  with  its  rights, 
etc.  and  all  his  lands  in  Chester  and  Flint,  except  Lady  Glegg's  jointure,  to  the 
following  uses,  viz. 

That  the  appellant  William  should  have  a  rent-charge  of  £50  per  ann.  for  life, 

tax  free,  out  of  all  the  premises  not  limited  in  jointure  to  the  respondent  Juliana, 

payable  at  Lady-day  and  Michaelmas,  with  a  power  of  distress ;  and  as  to  all  the 

rest  of  the  said  manors,  lands,  etc.  to  the  use  of  Robert  Glegg  for  life,  scms  waste ; 

remaindeo-  to  trustees  to  preserve  contingent  remainders ;  and  after  his  deceases 

as  to  the  manor  of  Pensby,  and  a  farm  in  Gayton,  which  are  therein  mentioned 

to  be  of  the  yearly  value  of  £500  to  the  use  of  the  respondent  Juliana  for  her  life, 

for  her  jointure  and  in  bar  of  her  dower ;  and  also  to  the  intent  that  a  competent 

part  of  ilie  premises  not  limited  in  jointure  to  the  respondent  Juliana,  should 

be  limited  to  trustees  for  200  years,  to  commence  from  Robert  Glegg's  death,  on 

trust  io  raise  £3000  for  portions  for  the  daughters  of  that  marriage,  with  such 

maintenance  as  should  be  thought  fit;  remainder  to  the  first  and  every  other  son 

of  Robert  Glegg,  in  tail  male ;  remainder  to  Robert  Glegg  and  the  heirs  male  of  his 

body ;  remainder  to  the  appellant  William  Glegg  and  the  heirs  male  of  his  body ; 

remainder  to  the  right  heirs  of  Robert  Glegg,  in  fee.    With  a  power  to  lease  any 

part  of  the  premises  for  twenty-one  years  at  the  then  rents ;  and  a  covenant  that  the 

premises  were  free  from  incumbrances,  except  Lady  Glegg's  jointure,  the  £50  per 

Min.  to  the  appellant  William  for  life,  and  the  £2000  for  Robert  Glegg's  sisters 

portions ;  with  [616]  other  usual  covenants.     And  it  was  thereby  agrM^,  that  it 

should  be  lawful,  by  any  writing  under  the  hands  and  seals  of  Robert  Glegg, 

Juliana,  Sir  Richard  Newdigate,  Stevens,  and  William  Glegg,  and  not  otherwise, 
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to  make  any  additions  or  alterations  in  the  said  marriage  settlement,  as  they 
should  think  fit. 

The  marriage  was  afterwards  had,  and  bj  deeds  of  lease  and  release  dated  the 
12th  and  13th  of  July  1713,  between  Robert  Gle^  and  the  respondent  Juliana  of 
the  first  part;  John  Glegg  and  Richard  Cottingham  of  the  second  part;  and  Sir 
Richard  Newdigate  and  William  Stevens  of  the  third  part;  after  reciting  the 
articles,  it  was  agreed  that  Robert  Glegg  and  Juliana  should  levy  several  fine*  to 
John  Glegg  and  Cottingham,  of  all  the  premises  in  Cheshire  and  Flint,  to  make 
them  tenants  to  the  precipe  for  sufiering  several  common  recoveries ;  the  uses  where- 
of were  thereby  declared  as  follow,  viz.  As  to  the  manors  of  Mollington  and  Gayton, 
with  their  rights,  etc.  (Richardson's  farm  excepted,)  and  all  the  messuages,  lands, 
etc.  of  Robert  Glegg,  in  the  counties  of  Chester  and  Flint,  to  the  use  of  Robert 
Glegg  for  life,  sans  waste ;  remainder  to  Newdigate  and  Stevens  their  executors, 
etc.  for  200  years ;  and  as  for  the  manor  of  Pensby  with  its  rights,  etc.  and  Richard- 
son's farm,  with  their  appurtenances,  to  the  use  of  Robert  and  Juliana  for  their 
lives,  and  the  life  of  the  survivor  of  them,  for  Juliana's  jointure ;  and  as  to  the 
premises  in  Handbridge,  or  elsewhere  in  the  city  of  Chester,  and  all  l^e  residue  of 
the  premises  whereof  no  use  was  before  declared,  to  Robert  for  life;  remainder  of 
the  whole  to  trustees  to  preserve  contingent  remainders ;  remainder  to  the  first  and 
every  other  son  of  Robert  Gl^g,  in  tail  male ;  remainder  to  the  heirs  male  of  his 
body ;  remainder  to  the  right  heirs  of  Robert  Glegg  in  fee.  The  trusts  of  the  200 
years  term  were  declared  to  be,  that  in  case  there  should  be  one  or  more  daughter 
or  daughters  of  the  marriage  at  the  decease  of  Robert,  by  sale  or  mortgage,  or  bj 
the  rents  till  sale,  to  raise  portions  for  such  daughter  or  daughters,  viz.  if  but  (me, 
£3000  to  be  paid  her  at  the  age  of  twenty-one,  or  marriage;  if  two  or  more,  then 
£3000  to  be  equally  divided  between  them,  at  the  age  of  twenty-one,  or  marriage; 
and  in  case  any  such  daughter  or  daughters  should  die  before  her  or  their  portion 
or  portions  should  be  payable,  than  the  portion  of  her  or  them  so  dying  should  be 
paid  unto  and  be  equally  divided  amongst  the  survivor  or  survivors,  when  the  original 
portion,  or  portions  of  such  surviving  daughter  or  daughters  should  become  payable ; 
and  in  trust,  out  of  the  rents  and  profits,  in  the  mean  time,  until  such  daughters 
portions  should  become  payable,  to  raise  and  pay  such  yearly  sum  or  sums  for  the 
maintenance  of  such  daughter  a,nd  daughters,  as  Newdigate  and  Stevens  should 
judge  convenient,  not  exceeding  the  interest  of  tiieir  respective  portions,  at  <£5 
per  cent. 

In  December  1723,  Robert.Gl^g  died,  leaving  issue  one  son,  named  Edward, 
who  died  on  the  30th  of  March  1725 ;  and  two  daughters,  Juliana,  who  died  on  the 
26th  of  April  1725,  and  the  respondent  Mary. 

[617]  In  December  1725,  the  respondents  Juliana  and  her  daughter  Mary  filed 
their  bill  against  the  appellants  William  and  Grace,  and  the  trustees,  stating  tlie 
above  articles  and  settlement,  and  praying  to  have  a  recompence  or  satisfaction 
out  of  that  part  of  the  estate  of  Robert  Glegg  settled  on  the  appellant  William,  for 
the  deficiency  of  her  jointure,  which,  as  she  alleged,  was  but  £280  per  ann.  and  to 
have  the  same  made  up  to  her  £500  per  ann.  and  also  to  have  £150  per  ann. 
raised  for  the  maintenance  of  the  respondent  Mary,  till  her  portion  of  £3000  should 
become  payable,  who  was  then  about  fourteen  years  of  age,  the  trustees  having 
made  an  appointment  for  that  purpose. 

The  appelant  William  by  his  answer  insisted,  that  he  was  an  entire  stranger 
to  the  value  of  the  lands  agreed  by  the  articles  to  be  limited  to  the  respondent 
Juliana  for  her  jointure,  and  though  these  lands  might  be  given  in  as  of  the  value 
of  £500  per  ann.  yet  the  articles  did  not  amount  to  a  covenant  to  make  up  the 
same  £500  per  ann. ;  that  the  respondent  Juliana  had,  before  the  execution  of  the 
articles,  inquired  by  her  agent  into  the  value  of  the  lands  intended  to  be  limited 
to  her  for  jointure,  and  though  the  settlement  made  pursuant  to  those  articles  was 
not  made  till  several  years  after  the  marriage,  and  no  other  lands  were  thereby 
limited  for  her  jointure  but  what  were  mentioned  in  the  articles,  yet  no  notice  was 
taken  in  the  settlement  of  any  particular  value  these  lands  were  to  be  of,  nor  was 
there  any  covenant  that  they  should  be  of  the  value  of  £500  per  ann.  and  that 
therefore  he  was  not  obliged  to  make  up  the  lands  to  be  £500  per  ann.  And  tite 
app^ant  William  likewise  insisted,  that  by  the  articles  there  was  no  exprea 
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mentioii  of  what  sum  was  to  be  paid  for  the  maintenance  of  the  respondent  Marj, 
nor  who  should  settle  the  quantum;  and  that  £60  per  ann.  was  sufficient.  And 
the  appellant  Grace  insisted,  that  the  money  due  to  her  for  her  portion,  by  virtue  of 
her  father's  settlement,  and  thereby  charged  upon  the  estate,  ought  to  be  paid. 

Issue  being  joined,  and  divers  witnesses  examined,  the  cause  came  on  to  be 
heard  before  his  Honour  the  Master  of  tlie  Bolls,  on  the  28th  of  June  1727,  who 
was  pleased  to  declare,  that  the  articles  imported  an  agreement  to  settle  lands  of 
£500  value  per  ann.  in  jointure  on  the  respondent  Juliana;  and  that  the  par- 
ticular lands  limited  to  her  were  given  in  of  that  yearly  value;  and  that  the 
appellant  William,  being  a  party  to  and  transacting  that  agreement,  ought  to  be 
bound  thereby;  and  that  tlte  whole  estate  of  Robert  Glegg,  deceased,  was  liable  to 
make  good  the  said  jointure:  and  therefore  decreed,  that  it  should  be  referred  to 
a  Master,  to  examine  what  was  the  yearly  value  of  the  lands  mentioned  in  the 
jointure  deed,  and  to  set  apart  so  much  more  lands  as  would  makie  them  up  £500 
per  ann. ;  and  that  the  appellant  William  Glegg  should  execute  proper  convey- 
ances, to  settle  such  lands  on  the  respondent  Juliana  for  life,  for  her  jointure ;  and 
that  the  Master  should  examine  what  the  lands  settled  on  the  respondent  Juliana 
had  fallen  short  of  £500  per  ann.;  and  that  [618]  the  appellant  William  Glegg 
should  account  for  what  he,  or  any  person  for  his  use,  had  received  of  the  rents  and 
profits  of  the  other  lands,  since  the  death  of  Edward  Glegg  the  son ;  for  discovery 
whereof  the  usual  directions  were  given.  And  it  was  further  ordered,  that  the 
appellant  William  should,  out  of  what  upon  the  said  account  should  appear  to 
be  in  his  hands,  pay  to  Juliana  what  the  lands  settled  on  her  in  jointure  fell  short 
of  £500  per  ann. ;  and  if  what  should  appear  to  be  in  his  hands  should  not  be 
suflScient  to  pay  the  respondent  Juliana  what  the  lands  settled  on  her  had  fallen 
short  of  £500  per  ann.  then  the  Master  should  compute  what  was  due  for  tlie 
appellant  Grace's  portion  and  interest,  and  tax  her  costs;  and  on  the  respondent 
Juliana's  paying  the  appellant  Grace  what  should  be  certified  due  for  her  portion, 
interest,  and  costs,  the  said  respondent  Juliana  was  to  hold  over  the  estate  until 
she  should  be  repaid,  with  interest  for  the  same,  together  with  the  arrears  of  her 
jointure.  And  as  to  the  respondent  Mary,  the  Court  declared  that  the  trustees  had 
a  power  to  appoint  what  they  thought  fit,  not  exceeding  the  interest  of  the  £3000 
portion  at  £5  per  cent,  for  her  maintenance;  and  they  having  appointed  £150 
per  ann.  his  Honour  ordered  the  same  to  be  paid  until  her  portion  became  pay- 
able, and  then  she  was  to  be  at  liberty  to  apply  to  have  it  raised ;  and  if  tiie  £150 
per  ann.  should  not  be  duly  paid,  then  the  respondents  Mary  and  Juliana  were  to 
be  at  liberty  to  apply  to  the  Court  to  have  a  receiver  appointed ;  and  ih&  Master 
was  to  examine  what  was  fit  to  be  allowed  the  respondent  Juliana  for  the  main- 
tenance of  Mary,  for  the  time  past  and  to  come,  and  to  state  the  same  to  the 
Court  for  further  directions ;  and  after  deduction  of  what  should  be  allowed  for  the 
respondent  Mar3^8  maintenance,  the  £150  per  ann.  was  to  be  placed  out  at 
interest  for  the  benefit  of  the  respondent  Mary,  till  she  attained  twenty-one,  and 
then  the  same  was  to  be  paid  her.  And  it  was  further  ordered,  that  the  respondents 
Juliana  and  Mary  shotild  pay  the  trustees  their  costs  to  be  taxed,  and  that  the 
appellant  William  should  pay  the  respondents  Juliana  and  Mary  their  costs  to  be 
taxed,  together  with  such  costs  as  they  should  pay  the  trustees. 

From  this  decree  the  present  appeal  was  brought;  and  on  b^alf  of  the  appel- 
lant William  it  was  contended  (P.  Yorke,  W.  Hamilton),  that  he  ought  not  to  have 
been  decreed  to  make  good  the  jointure  £500  per  ann.  as  there  was  mo  covenant 
for  that  purpose  either  in  the  marriage  articles  or  settlement,  although  the  lands 
intended  to  be  settled  for  the  jointure  were  particularly  mentioned  in  both.  That 
the  appellant  William  ought  not  to  have  been  decreed  to  pay  £150  for  tiie  respond- 
ent Mary's  maintenance,  from  the  death  of  Edward  Glegg  her  brother,  she  being 
then  but  13  years  of  age,  and  entitled  only  to  a  portion  of  £1500  as  her  sister 
Jtiliana  was  then  living;  and  though  the  trustees  did  make  an  appointment  for  this 
purpose,  yet  they  had  no  such  power  by  the  articles,  nor  was  the  appellant  William 
any  party  to  t£e  settlement  made  after  the  marriage.  That  he  was  decreed  to 
account  for  the  whole  profits  [619]  of  the  estate  received  since  the  death  of  Edward 
Glegg,  and  pay  the  same  to  the  respondent  Juliana,  to  make  up  the  deficiency  of  her 
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jointure  lands ;  although  the  same  was  also  liable  to  the  demands  of  the  appellant 
Grace  for  her  portion  and  interest,  and  to  the  appelant  William's  annuity  of  £50 
per  anu.  which  -waa  excepted  both  in  tlie  articles  and  settlerment  as  an  incum- 
brance on  the  estate.  The  appellant  Grace  conceived  herself  to  be  aggrieved  by  the 
decree,  because  there  was  no  absolute  direction  that  she  should  be  paid  her  prin- 
cipal, interest,  and  costs  in  a  reasonable  time;  and  also,  because  her  demands 
were  postponed  to  those  of  the  respondents  Juliana  and  Mary,  although  she 
claim^  under  a  prior  settlement. 

On  the  other  side  it  was  insisted  (C.  Talbot,  T.  Lutwyche),  that  the  respondent 
Juliana  was  a  purchaser  for  a  valuable  consideration  of  her  jointure-lands ;  and  it 
being  expressed  in  the  articles,  that  the  lands  thereby  covenanted  to  be  limited  in 
jointure  were  £500  per  ann.  that  amounted  to  an  agreement  that  they  were  of 
that  value,  and  was  a  sufficient  foundation  for  making  them  up  £500  per  ann.  out 
of  Robert  Glegg's  real  estate ;  especially  as  against  the  appellant  William,  who  wm 
a  party  to  and  executed  the  articles,  and  was  concerned  in  the  treaty  and  trans- 
action touching  tlie  settlement,  and,  by  means  of  those  articles,  became  entitled 
to  the  estate  of  Robert  Glegg,  without  any  consideration  moving  from  him,  subject 
to  the  jointure,  and  to  the  maintenance  and  portion  of  the  respondent  Mary.  Tiai 
upon  the  treaty  for  the  marriage,  and  previous  to  the  execution  of  the  artides,  it 
was  insisted  upon,  that  the  portions  of  tlte  daughters,  on  failure  of  issue  male, 
should  be  the  amount  of  the  mother's  fortune,  as  in  sudi  cases  is  usual ;  but  the 
respondent  Juliana  gave  way,  so  that  only  £3000  was  limited.  There  being,  how- 
ever, both  by  the  articles  and  settlement,  a  discretionary  power  in  the  trustees  to 
appoint  maintenance,  not  exceeding  £5  per  cent,  per  ann.  for  the  £3000  portion, 
they,  on  considering  all  the  circumstances  of  the  case,  and  that  the  respondent  Mary 
was  heir  at  law  to  Robert  Gl^g,  and  would  have  been  entitled  to  the  inheritance  of 
the  estate,  if  the  same  had  not  been  voluntarily  settled  by  him  upon  the  appdlant, 
appointed  the  full  interest  of  the  portion  for  her  maintenance:  and  as  such  ap- 
pointment was  reasonable,  and  the  trustees  had  not  exceeded  their  power  therein, 
the  directions  of  the  decree  touching  this  maintenance  were  very  agreeable  to  equi^ 
and  justice.  As  to  the  appellant  Grace,  it  was  apprehended  that  she  had  no  cause 
to  complain  of  the  decree;  for  whatever  demand  she  should  appear  to  have  on  )he 
estate  of  Robert  Glegg,  she  was  to  be  paid  the  same,  with  interest  and  costs,  by  the 
respondent  Juliana,  upon  assigning  her  interest  therein.  It  was  therefore  hoped,  that 
the  decree  would  be  affirmed,  and  the  appeal  dismissed  with  costs. 

But,  after  hearing  counsel  on  this  appeal,  it  was  ordbrbd  and  AnjcnoED,  that 
the  decree  complained  of,  so  far  as  it  concerned  the  appellants,  or  either  of  them, 
should  be  reversed:  and  then  the  following  directions  were  given: — ^"  And  it  is 
further  [620]  obdbrbd,  that  it  be  and  is  hereby  referred  to  Mr.  Thurston,  one  of 
the  Masters  of  the  Court  of  Chancery,  in  the  decree  named,  to  examine  what  is  the 
yearly  value  of  the  lands  by  the  marriage-articles  agreed  to  be  settled,  and  after- 
wards, by  the  settlement  made  in  pursuance  thereof,  actually  settled  upon  the  re- 
spondent Juliana,  one  of  the  plaintiffs  in  the  cause,  for  her  jointure;  and  to  allot 
and  set  apart  so  much  of  the  other  lands  in  the  said  articles  and  settlement  com- 
prised, as,  togetJier  with  the  said  lands  already  settled,  will  make  up  an  estate  of 
£500  per  ann.  according  to  the  intention  of  the  said  articles;  and  that  the  appe- 
lant William  Glegg,  one  of  the  defendants  in  the  court  bdow,  do  execute  proper 
conveyances,  by  recovery  and  otherwise^  as  the  Master  shall  direct,  to  settle  such 
lands  so  to  be  allotted  on  the  said  plaintiff  Juliana  for  her  life,  for  her  jointure, 
free  from  all  incumbrances  by  him  tihe  said  William  Glegg:  and  it  is  furthw 
ORDXRBD,  that  the  said  Master  do  examine  how  much  the  plaintiff  Juliana  hatii  been 
damnified  from  the  death  of  Edward  Glegg  her  son,  by  reason  of  her  jointure  not 
being  £500  per  ann. ;  and  that  the  same,  together  with  what  she  shall  be  further 
damnified  before  such  settlement  hereby  ordered  for  making  up  her  jointure  as 
aforesaid  shall  be  perfected,  be  made  good  to  the  said  Juliana  out  of  the  other  lands 
in  ihe  said  articles  and  settlement  comprised,  and  not  settled  upon  her,  and  out  of 
the  rents  and  profits  thereof  from  the  time  of  the  bill  exhibited :  and  it  is  further 
ORDBBsn,  that  the  said  defendant  William  Gl^g  do  come  to  an  account  before  the 
said  Master,  for  what  he,  or  any  other  person  for  his  use,  hath  received  by  and  out 
of  the  rents  and  profits  of  the  said  other  lands,  since  the  time  of  the  bill  filed ;  for 
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the  better  discovery  whereof,  the  said  defendant  is  upon  oath  to  produce  before  the 
s&id  Master  all  the  books  of  account,  papers,  and  writings,  which  he  has  in  his 
custody  or  power  relating  thereto,  and  is  to  be  examined  on  interrogatories  as  the 
said  Master  shall  direct ;  and  in  taking  of  the  said  account,  the  said  Master  is  to 
make  unto  t^e  said  defendant  all  just  allowances:  and  the  said  William  Glegg  shall 
likmrise  come  to  an   account  before   the  said   Maater,  for  what  ha,  or   any  other 
person  for  his  use,  hath  received  from  the  said  Robert  Glegg  deceased,  or  his  order, 
in  part  or  upon  account  of  the  money  for  which  he  contracted  (according  to  the  con- 
fession in  his  answer)  to  sell  his  annuity  of  £50  per  ann.  in  the  articles  mentioned, 
to  the  said  Robert ;  for  the  better  discovery  whereof,  he  the  said  William  Glegg  is 
to  be  examined  upon  interrogatories,  as  the  said  Master  shall  direct ;  and  in  case 
any  part  of  the  price  of  such  annuity  still  remains  due  and  unpaid,  the  said 
William  Gle^  is  to  be  allowed  the  same,  upon  the  said  account,  out  of  the  profits 
90  as  aforesaid  by  him  received :  and  it  is  further  OROBfWD,  that  the  defendant 
William  Glegg,  out  of  what  shall  appear  to  be  in  his  hands  upon  the  said  account, 
after  just    ^owances  made,  and  deduction  of  what    remains  due  to  the  said 
William  Glegg  for  the  sale  [621]  of  his  said  annuity  as  aforesaid,  do  and  shall  pay 
unto  the  said  plaintiff  Juliana  what  she  hath  been  or  shall  as  aforesaid  be  damnified 
by  the  deficiency  of  her  jointure  of  £500  per  ann. ;  and  in  case  what  shall  appear 
to  be  in  his  hands  as  aforesaid  shall  not  be  sufficient  to  pay  to  the  plaintiff  Juliana 
what  is  decreed  to  be  paid  her  for  the  said   deficiency  as  aforesaid,  then  the 
Master  is  forthwith  to  compute  what  is  due  to  the  appelant  Grace  Glegg,  one  other 
of  the  defendants,  for  her  portion  and  interest,  and  is  to  tax  her  costs  of  this  suit, 
and  appoint  a  time  and  place  for  payment  of  the  same;  and  upon  the  plaintiff 
Juliana's  paying  unto  the  defendant  Grace  Glegg  what  the  said  Master  shall  certify 
to  be  due  for  her  portion,  interest,  and  costa  as  aforee&id,  the  plaintiff  is  to  hold 
ever  the  said  estate,  and  have  the  benefit  of  the  term  for  securing  the  said  Grace's 
portion,  until  she  shall  be  repaid  wj|iat  she  shall  so  pay  to  the  defendant  Grace,  with 
interest  for  the  same  to  be  computed  by  the  said  Master,  together  with  what  shall 
rttaain  unsatisfied  for  the  arrears  of  her  jointure  as  aforesaid ;  but  in  case  the  said 
Juliana  shall  not  think  fit  to  proceed  in  taking  the  account  of  what  is  due  to  the 
uid  Grace  as  aforesaid,  or  do  not  pay  what  shall  be  certified  to  be  due  to  the  said 
Grace  at  the  time  and  place  appointed  by  the  said  Master;  then  and  in  either  of 
the  said  cases,  the  plaintiff's  bill,  as  against  the  said  defendant  Grace  Glegg,  shall 
from  the  time  of  such  default  stand  absolutely  dismissed  out  of  the  said  Court  of 
Chancery,  with  costs  to  be  taxed  by  the  said  Master  and  paid  by  the  said  plaintiff 
Juliana  to  the  said  defendant  Grace:  and  as  to  the  respondent  Mary  Glegg,  another 
of  the  plaintiffs  in  the  original  bill,  it  is  further  ordbrbd  and  decreed,  that  the 
turn  of  £100  per  ann.  and  no  more,  be  allowed  and  paid  for  her  maintenance,  ac- 
cording to  the  said  articles  and  settlement,  until  her  portion  shall  become  due ;  and 
the  same,  with  the  arrears  thereof,  shall  be  paid  to  the  hands  of  the  plaintiff 
Juliana  for  tliat  purpose,  so  long  as  she  shall  continue  to  maintain  and  provide  for 
the  said  Mary,  or  until  the  Court  of  Chancery  shall  otherwise  order ;  and  in  case 
the  same  ahaU  not  be  duly  paid,  the  plaintiffs  are  to  be  at  liberty  to  apply  to  the 
Court  of  Chancery  to  have  a  receiver  appointed  of  the  said  estate,  or  such  other 
method  taken  as  shall  be  just;  and  if  any  order  hath  been  already  made  for  such 
receiver,  the  said  order,  so  far  as  concerns  thie  raising  the  said  sum  of  £100  per 
ann.  and  no  more,  is  to  stand  until  the  Court  of  Chancery  shall  otherwise  order: 
and  it  is  further  onnBRBD,  that  the  plaintiffs  do  pay  unto  the  defendant  William 
Stevens,  one  of  the  trustees,  and  unto  the  representatives  of  the  other  defendant 
Sir  Richard  Newdigate  deceased,  another  trustee,  their  costs  of  the  said  suit  in  the 
Court  of  Chancery,  to  be  taxed  by  the  said  Master ;  and  that  the  defendant  William 
Gle^  do  pay  unto  the  plaintiffs  their  costs  of  the  said  suit  in  the  Court  of  Chancery, 
to  be  taxed  by  the  said  [622]  Master,  together  with  such  costs  as  they  shall  pay  to 
the  trustees  as  aforesaid :  and  it  is  further  OBDaBBO,  that  the  Court  of  Chancery  do 
cause  this  order  and  judgment  to  be  duly  put  in  elocution,  according  to  the  intent 
thereof  in  every  particular."     (Jour.  vol.  23.  p.  365.) 
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ISSUE. 

Case  1. — Isaac  Vanhovbn, — Appellant ;   Joan  Giesqub,  Widow, — B^spmM 

[24th  January  1706]. 
[Mews'  Dig.  V.  485.     See  R.S.C.  1883,  Ords.  33,  34.] 

[A.  gives  three  bonds  to  B.  for  £500  each,  payable  at  different  times.  The  rta 
first  are  paid,  but  upon  the  parties  settling  an  account  relative  to  other 
matters,  the  third  bond  is  delivered  up  by  mistake,  instead  of  s  particnlu 
voucher  belonging  to  that  account.  Equity  will  rdieve  against  this  nuBtofa, 
by  directing  an  issue  to  try  whether  there  were  two  bonds  or  three,  «iid 
whether  the  last  bond  was  paid  or  not.] 

**Dbobbb  of  Lord  Keeper  Wright  va»ibd.** 

The  appelant  was  a  merchant  in  Amsterdam,  and  Mathias  Giesque,  a  merchut 
in  London ;  between  whom  there  were,  for  severtJ  years,  various  dealings  «ni 
transactions,  which  generally  passed  through  the  hands  of  one  Crawley,  a  merchut 
in  London,  who  was  the  agent  or  factor  for  both  of  them. 

In  January  1699,  Giesque  became  a  bankrupt;  at  which  time,  he  owed  the  app«J- 
lant  £6000.  But  instead  of  proving  his  debt  under  the  commission,  the  appd^ 
entered  into  an  agreement  with  Giesque,  to  accept  a  composition  of  lOs.  in  A 
pound,  to  be  paid  by  instalments,  amounting  to  £2600.  The  first  payment  o 
£1000  was  to  be  made  at  the  time  of  signing  the  agreement,  or  within  fourtea 
days  afterwards;  and  for  the  remaining  £1500  Giesque  was  to  give  three  seven 
bonds  for  £500  each,  payable  at  different  periods  to  Crawley,  in  trust  for  4 
appellant. 

The  bonds  were  accordingly  executed,  and  the  first  payment  of  £1000  was  nai 
pursuant  to  the  agreement;  several  sums  of  money  were  also  paid  on  account! 
the  first  two  bonds;  but  there  remaining  due  £182,  which  Giesque  was  backward! 
paying,  the  appellaiit,  in  February  1701,  caused  him  to  be  arrested  for  the  sami 
and  towards  satisfaction  of  this  part  of  the  demand,  Giesque  assigned  to  Cravle; 
in  trust  for  the  appellant,  a  parcel  of  cocoa  [623]  nuts;  and  at  the  same  tin 
entered  into  a  covenant  to  pay  whatever  sum  these  cocoa  nuts  should  fall  short,  i* 
paying  the  £182. 

The  cocoa  nuts  being  sold,  Giesque  and  Crawley,  on  the  11th  of  September  170% 
settled  an  account  of  the  sale,  when  there  appearing  due  from  Giesque,  a  balance  i 
£26  14s.  8d.  (exclusive  of  the  third  bond  for  £500),  he  satisfied  this  balance,  pu4 
in  cash  and  partly  by  a  note ;  and  then  demanded  the  covenant  relative  to  the  oooM 
nuts  to  be  delivered  up.     This  demand  Crawley  readily  complied  with ;  but  it  hipj 
pening  that  this  covenant  and  also  the  said  third  bond  lay  together,  and  were  l>all| 
indorsed   in   the  same  words,  viz.  Mr.  Giesque's   obligation;   Crawley,  by  misU^ 
delivered  up  the  bond  instead  of  the  covenant.  1 

Giesque  refusing  to  rectify  this  mistake,  the  appellant,  on  the  11th  of  Octobi 
1703,  exhibited  his  bill  in  Chancery  against  him,  in  order  to  compel  paymffiit  i 
the  £500  and  interest,  due  upon  this  third  bond ;  to  which  the  defendant,  bj  b 
answer,  insisted,  that  he  had  entered  into  ticn  bonds  only,  and  that  there  was  ■ 
any  bond  delivered  up  by  mistake ;  but  that  he  had  really  and  bona  fide  paid  \ 
£1500  composition-money  to  Crawley,  by  money  and  goods. 

On  the  31st  of  October  1704,  the  causae  came  on  to  be  heard  before  the  La 
Keeper  Wright ;  when  his  Lordship  was  pleased  to  direct  an  issue  at  law,  to  1 
whether  there  were  two  bonds  or  three  bonds  given  l^  the  defendant  for  pajnM 
of  the  £1500  to  the  plaintiff,  or  the  said  Crawley  for  his  use;  and,  if  three  bom 
whether  the  £500  payable  by  the  third  bond  was  satisfied  or  not?  and  the  defendi 
was  ordered  to  produce  the  deed  of  composition  to  the  plaintiff  or  his  attorney, 
week  before  the  trial,  and  also  to  produce  the  same  at  the  trial;  and,  after  m 
trial  had,  each  party  was  to  be  at  liberty  to  resort  back  to  the  Court  for  such  furtk 
order  as  should  be  just. 
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From  tiuB  decree,  and  also  a  decree  confirming  it,  on  a  re-hearing,  the  plaintiff 
»pp«ded ;  and  the  defendant  soon  afterwards  dying,  the  suit  was  reifived  against 
the  present  respondent,  his  widow  and  adminisl^'atrix. 

On  the  part  of  the  appellant  it  was  said  (S.  Dodd),  that  he  ought  to  have  had  a 
decree  for  the  £500  payable  by  the  last  bond ;  because  it  was  fully  proved  in  the 
cause,  and  also  confessed  by  Giesque,  that  there  were  several  bonds  entered  into  by 
him  for  payment  of  the  £1500  composition-money;  and  therefore,  whether  there 
were  two  or  three  bonds,  was  not  material  to  the  point :  and,  because  it  was  also 
proTsd,  that  the  last  £500  bond  was  delivered  up  by  mistaJiLe,  and  not  one  penny  of 
the  money  paid ;  and  that  after  Crawley  had  found  out  his  mistake,  he  acquainted 
Sieaque  with  it;  who  confessed,  that  he  had  received  the  bond  and  had  burnt  it; 
but  desired  Mr.  Crawley  not  to  be  concerned,  for  tihat  he  did  not  pretend  that  he 
utd  paid  it,  but  that  t^  appelant  owed  him  money,  and  that  he  (Giesque)  would 
iutify  Mr.  Crawley  to  the  appellant  for  delivering  up  the  bond.  That  Giesque  had 
nade  no  maimer  of  proof  of  payment  of  one  penny  of  the  last  £500  bond,  [624] 
Ithongh  he  had  sworn  it  by  his  answer ;  and,  if  in  this  case,  the  defendant's  own 
«th  should  be  sufficient  to  discharge  him,  without  further  proof,  it  would  be  the 
nt  case  of  the  kind.  But  if  there  should  be  any  doubt,  whether  this  last  bond 
na  paid  or  not,  the  issue  ought  only  to  be  to  try,  whether  that  bond  was  paid  or 
lot,  without  trying  how  many  bonds  there  were,  which  did  not  seem  to  be  material 
Dthe  case. 

On  the  other  side  it  was  only  said  (B.  Nelson),  that  the  appellant's  proceedings 
id  been  very  vexatious,  and  had  put  the  respondent  and  her  late  husband  to  a 
Mat  deal  of  unnecessary  expence ;  and  therefore,  and  as  ihe  orders  were  conceived 
^  be  very  just  and  proper  for  determining  the  matters  in  difference,  it  was  hoped 
Urf  would  be  affirmed,  and  the  appeal  dismissed  with  costs. 

After  hearing  counsd  on  this  appeal,  it  was  ordbrkd  and  adjddobd,  that  the 
Kree  of  the  Court  of  Chancery,  of  the  jlst  of  October  1704,  should  be  so  far  re- 
pned  or  varied,  that  in  the  last  issue,  directed  to  be  tried  at  law  by  that  order, 
Me  words  ["  if  three "]  should  be  left  out,  between  the  words  ["  three "]  and 
^whether "] ;  and  that  the  issues  should  be,  "  whether  there  were  two  bonds  or 
fee,"  and,  "  whether  the  last  bond  for  £500  was  paid  or  not!"  and  the  Court  of 
bncery  was  to  be  at  liberty  to  proceed  upon  the  said  issues,  so  directed  to  be 
fed  at  law,  as  should  be  just     (Jour.  vd.  18.  p.  204.) 


pASE  2. — John  Harrington  and  others, — Appellants ;  Thomas  Horton, — 
Respondent  [4th  February  1706]. 

[In  a  suit  for  tithe-hay,  the  defendants,  by  their  answer,  only  set  up  several 

moduses  by  the  name  of  Strew  Tithes ;  an  issue  is  in  this  case  proper  to  try 

whether  the  moduses  insisted  on  by  the  defendants,  in  their  answers,  have 

been  time  out  of  mind  paid  and  payable  for  and  in  lieu  of  tithe-hay  in  kind.] 

**  Dbcbbb  of  the  Court  of  Exchequer  rbvbbsbd.** 

\  The  manor,  demesne  lands,  and  parsonage  of  Bedminster  and  Redcliff  in  the 
juity  of  Somerset,  have  immemorially  belonged,  as  a  corps,  to  the  prebendary  of 
>  Prebend  of  Bedminster  and  Redcliff,  in  3ie  cathedral  church  of  Sarum;  and 
inng  been  usually  leased  out  for  lives,  were,  for  above  100  years,  held  b^  Sir, 
|gh  Smith  Bart,  and  his  ancestors,  as  lessees  thereof;  who  had  besides,  a  very 
||e  estate  of  inheritance,  lying  within  this  impropriation. 

[In  order  to  ground  an  exemption  from  the  payment  of  tithe-hay  in  kind,  the 
Bths  agreed  with  their  tenants  to  accept  a  yearly  composition  for  the  tithe-hay, 
bing  out  of  their  respective  farms,  amounting  in  the  whole  to  £3  14s.  5d.  payable 
»rly,  on  Good  £626]  Friday;  but  such  of  llie  lands  held  by  those  tenants,  as  be- 
gged to  the  prebend,  were  not  comprehended  in  this  agreement,  and  were  there- 
» left  at  large,  to  pay  their  tithe-hay  in  kind. 

These  compositions  were  generally  paid  for  the  greatest  part  of  the  time  that 
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the  Smiths  enjoyed  the  parsonage ;  but  th^re  were  some  times  small  Tariationt  in 
them,  at  other  times  Uie  tithe  in  kind  wew  paid,  and  sometimes  monej  to  the  full 
value  of  the  tithe. 

On  the  death  of  Sir  Hugh  Smith,  the  respondent's  father  being  then  prebendary 
of  the  prebend,  became  seised  of  the  parsonage;  and,  in  the  jear  1698,  he  granted 
the  same  to  tlie  respondent  for  three  lives. 

In  Easter  Term  1700,  the  respondent  exhibited  his  bill  in  the  Court  of  Exchequer 
against  Sir  JcAax  Smith,  the  son  and  heir  of  Sir  Hugh,  and  also  against  the  appel- 
lants, as  his  tenants;  for  recovery  of  his  tithe-hay,  and  the  arrears  from  the  time 
of  his  grant.  To  this  bill,  the  appellants,  by  their  answer,  denied  tithe-hay  in  kind 
to  be  due ;  and  set  up  the  several  sums,  so  payable  by  composition,  as  so  msoy 
moduses,  in  lieu  of  the  tithe-hay,  under  the  name  of  ttrew-titfiet ;  but  the  defendant. 
Sir  John,  in  his  answer,  set  forth  a  paper  which  he  found  among  his  father's  wriv 
ings,  relating  to  the  profits  of  the  parsonage,  in  which  was  the  following  artide: 
"  Item,  There  is  a  duty  paid  there,  in  lieu  of  tithe-hay,  called  streu'-tithe,  and  it  is 
due  upon  Good  Friday ;  for  which  there  is  extant  a  rental  of  the  particulars,  which 
is  to  be  paid  out  of  every  tenement,  and  out  of  divers  particular  grounds,  whid, 
if  they  that  hold  them  refuse  to  pay,  then  they  must  pay  tithe-hay ;  and  if  it  can  be 
all  gathered,  it  will  come,  per  annum,  to  about  £3  148.,  but  it  ia  now  bard  to  be 
gathered." 

On  the  22d  of  June  1703,  the  cause  came  on  to  be  heard,  when  the  Court  decreed 
the  defendants,  the  occupiers,  to  account  with  and  satisfy  the  plaintiff  for  the  value 
of  their  tithe-hay,  and  the  arrears ;  and  the  usual  directions  were  given  for  taking 
such  account 

But  from  this  decree  the  defendants  appealed ;  contending  (S.  Dodd,  C.  Coxe), 
that  an  issue  ought  first  to  have  been  directed  to  try  whether  tithe-hay  in  kind  wis, 
of  right,  due  or  payable  within  the  pari^.  That  the  respondent's  father,  for  twenty 
years  and  upwards,  and  Sir  Hugh  Smith  and  his  ancestors,  for  above  100  yean 
before,  received  tithe-corn  and  all  otlier  tithes  in  the  parish ;  but  for^t,  for  all 
that  time,  to  ask  for  so  valuable  a  part  as  the  tithe  of  hay ;  which  if  it  had  been 
really  due,  seemed  very  improbable  and  scarce  to  be  credited.  And  though  many 
debts  at  law  are  lost  by  length  of  time,  and  a  demand  is  in  most  cases  necessary  to 
preserve  the  right  to  a  duty ;  yet  the  only  foundation  of  thia  decree  in  Equity,  was 
the  length  of  time  without  any  demand ;  so  that  the  laches  of  the  respondent's  an- 
cestor, which  ought  to  be  for  the  advantage  of  the  appellants,  turned  out  to  their 
manifest  prejudice. 

[626}  On  the  other  side  it  was  insisted  (C.  Phipps),  that  tithes  in  kind  are  due 
of  common  right ;  and  that  there  was  no  proof  in  the  cause  sufficient  to  support  the 
moduaes,  as  laid  in  the  answer.  For  tithes  in  kind  were  proved  to  be  paid  for  some 
of  tihe  lands  alleged  to  be  covered  by  these  moduses;  and,  as  to  otjier  farms,  the 
customary  payments  were  proved  to  be  different  from  tUose  mentioned  in  the 
answer;  and  some  of  the  landp  were  destitute  even  ,of  the  pretence  of  a  modus. 
And  as  to  the  objection,  that  there  ought  to  have  been  a  trial  at-  law;  it  «u 
answered,  that  a  Court  of  Equity  does  not  send  any  fact  to  be  tried  at  law,  but 
where  it  is  rendered  doubtful  by  a  contrariety  of  evidence;  but  as  the  appelluits 
had  wholly  failed  in  proving  their  moduses,  there  was  no  foundation  to  send  mj 
one  of  them  to  such  a  trial. 

But,  after  hearing  counsel  on  this  appeal,  it  was  ordered  and  adjudgki),  that 
the  decree  complained  of  should  be  so  far  reversed,  as  that  several  issues  should  be 
tried  in  the  proper  county,  at  the  next  Summer  Assizes ;  wheth-er  the  tevercU  moduut 
insisted  on  by  th-e  defendants  in  the  Court  below,  in  their  answers,  (who  are  no* 
appellants,)  have  been,  time  out  of  mind,  paid  and  payable  for  and  in  lieu  of  tithe- 
hay  in  kind;  and  tliat  the  Court  of  Exchequer  should  proceed  upon  the  iasuei 
directed  as  should  be  just.  And  if  any  difference  should  arise  between  the  partiet 
in  settling  the  issues,  it  was  ordered,  that  they  should  apply  to  Mr.  Baron  Price  t» 
settle  the  issues  so  to  be  tried.     (Jour.  vol.  18.  p.  227.) 
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Ca88  3. — WttLiAM  Dawson  and  others, — Appellants;  WiLiJAM  Fkanklyn, — 
Respondent  [13th  July  1713]. 

[In  an  lesue  directed  to  try  ^hetlier  M.  niade  a  contract  for  his  owu  UBe,  or  in 
trust  for  B.  C.  and  D.,  M.  ia  very  properly  made  a  party,  and  ought  not  to 
be  a  witness ;  because,  as  a  witness,  he  was  to  answer  to  his  own  advantage ; 
viz.  to  lessen  the  number  of  his  partners  in  a  beneficial  contract.] 
•*  Dbchbb  of  the  Court  of  Exchequer  bkvkrsbd  in  part. 
In  directing  an  Issue,  a  bare  trustee  ought  not  to  be  a  party;  for  that 
might  hinder  his  being  an  evidence.     MSS.  Tab.  cites  this  Case  as  in  1703.** 

Viner,  voL  16.  p.  257.  ca.  71 :  2  Eq.  Ca.  Ab.  631.  ca.  2. 

On  ilie  16th  of  August  1706,  the  respondent  contracted  with  the  commissioners 
of  the  navy,  for  supplying  her  majesty's  service  with  slops,  for  three  years  certain,  and 
till  one  year  after  warning,  at  the  prices  particularly  mentioned  in  the  contract ; 
and  which  were  to  be  payable  to  the  respondent  in  the  usual  manner. 

After  entering  into  this  contract,  the  respondent  entered  into  articles,  dated  the 
2l8t  of  October  following,  with  the  appellants  Gough  and  Braddyll  and  one  Samuel 
Heathcote,  who  afterwards  [627]  died,  and  to  whom  the  appellant  Dawsonne  was 
executor;  whereby  it  was  agreed  that  Gough,  Braddyll,  and  Heathcote  should  each 
bave  a  fourth  part  of  the  contract,  and  the  profit  thereof,  as  fully  aa  if  they  had  all 
joined  with  the  respondent  in  making  the  same ;  and,  to  enable  the  respondent  to 
carry  on  the  undertaking,  which  would  require  a  considerable  expence,  it  was 
agreed,  Uiat  sufficient  sums  should,  as  occasion  required,  be  lodged  by  the  parties 
in  the  Bank  of  England,  and  from  thence  to  be  issued  a*  the  majority  oi  them 
should  direct;  and  that  all  money  received  from  the  navy  should  be  paid  into  the 
Bank,  for  the  equal  use  of  all  the  parties,  and  taken  from  tlience  and  divided  be- 
tween them  as  the  majority  should  agree;  and  that  a  strong  box  was  to  be  kept 
under  four  keys,  wherein  all  tallies,  orders,  and  warrants,  made  out  on  account  of 
the  contract,  were  to  be  preserved :  and  it  was  further  agreed,  that  no  bargain 
■hould  be  made  for  goods,  nor  any  goods  issued  out>  or  any  material  tiling  trans- 
acted in  relation  to  the  premises,  but  by  consent  in  writing. 

Some  time  afterwards  tlie  respondent  informed  his  partners,  that  the  oommis- 
sioners  of  the  navy  had  ordered  him  to  make  the  seamen's  clothes  of  a  larger  size 
than  what  had  been  contracted  for ;  and  that  therefore  i!t  was  necessary  to  enter 
into  new  articles,  and  give  him  additional  advantages. 

Accordingly,  on  the  1st  of  February  1708,  new  articles  were  entered  into  be- 
tween the  respondent  and  appellants  Gough,  Braddyll,  and  Dawsonne,  (Heathcote 
being  then  dead,)  whereby,  after  reciting  the  first  articles,  the  allowance  of  mate- 
rials for  the  seamen's  clotiiee  was  augmented ;  and  it  was  agreed,  that  over  and 
besides  the  commission  of  £2  10a.  per  cent,  allowed  the  respondent  by  tlie  former 
articles,  he  should  have  £50  per  ann.  for  his  trouble  in  going  to  the  navy  and 
victualling-<^oe8,  and  settling  the  commissioner's  and  purser's  accounts;  £20 
per  ann.  for  his  house-rent;  that  all  his  expences  should  be  borne  out  of  the  partner- 
•hip,  and  that  he  should  always  have  £50  in  advance  for  that  purpose.  And  it  was 
also  agreed,  thalfc  if  any  of  the  parties  to  these  articles,  or  any  in  trust  for  them, 
thould  make  a  new  contract  with  the  commissioners,  the  other  parties  should  be  at 
liberty  to  come  and  be  interested  therein  for  a  fourth  part;  and  that  in  all  other 
particulars  the  first  articles  were  to  stand. 

The  respondent  being  the  person  who  contracted  with  the  navy,  he  received  the 
pay  and  brought  in  his  accounts,  but  would  not  divide  the  money  as  it  waa  re- 
ceived, or  render  any  new  accounts  till  those  delivered  were  first  agreed  to  and 
signed,  which  the  appellants  Gough,  Braddyll,  and  Dawsonne  were  forced  to  sub- 
mit to;  but,  growing  at  length  weary  of  this  kind  of  treatment,  they,  on  the  Slst 
of  December  1710,  desired  the  respondent  to  discontinue  his  contract  wtith  the 
navy ;  which  he  refusing  to  do,  and  still  soliciting  the  commissioners  to  make  him 
further  payments,  the  said  appellants,  in  order  to  secure  their  shares  of  the  navy-pay, 
and  also  to  indemnify  themselves  from  £5000,  which  Government  had  lent  to  the 
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partnership,  applied  to  the  [628]  commiseioners  to  stay  their  hands,  and  which,  on 
proof  of  the  appellants  interest  in  the  contract,  they  were  pleased  to  do. 

On  the  12tii  of  March  1711,  tiiecommiBsionera  gave  the  respondent  notice  of 
determining  his  contract  at  the  expiration  of  twdve  znonthB  from  that  tine;  is 
consequence  of  which,  and  of  advertisements  for  all  persons  inclinable  to  serretlie 
navy  with  slops  to  make  proposals  for  that  purpose,  the  respondent,  and  tic 
appellant  Martyn,  and  several  other  persons,  delivered  proposals  accordingly;  bit 
Martyn's  proposals  being  the  lowest  were  received,  and  he  was  accordingly  sdinittad 
as  the  contractor,  on  giving  security  to  perform  his  contract. 

The  appellant  Martyn  thereupon  applied  to  tiie  other  appellants,  and,  oSeriig 
them  much  better  terms  than  what  they  had  from  the  respondent,  they  came  to  u 
agreement  with  Martyn,  and,  by  way  of  security  to  the  commissioners,  oonseotedti 
become  joint-contractors  with  him ;  and  this  being  accordingly  accepted,  notin  d 
the  whole  transaction  was  thereupon  given  to  the  respondent,  and  he  was  offeni 
his  election  to  accede  to  the  new  articles  with  Martyn,  but  refused  to  give  uf 
answer  on  this  head. 

Soon  afterwards,  two  several  suits  were  instituted  in  the  Court  of  Exchequer; 
the  one  by  the  appellants  Gough,  Braddyll,  and  Dawsonne,  against  the  resposdenll 
praying,  that  the  money  due  from  the  navy,  which  then  amounted  to  above  £20,001 
might  either  be  paid  into  the  Bank,  or  be  brought  into  Court  for  the  benefit  of  ■ 
the  partdee:  the  other,  by  the  respondent  against  all  the  appellants;  praying, lit 
he  mighib  be  let  into  a  fourth  part  of  the  benefit  of  the  new  contract,  and  to  ham 
the  separate  advantages   and  allowances  stipulated  for  him  by  the  former  utidt 
insisting,  that  Martyn  was  only  a  nominal  person  in  the  new  contract,  in  tnotl 
the  other  appellants. 

On  the  11th  of  May  1713,  these  causes  were  heard;  when  it  was,  inter ci 
decreed,  that  all  stops  made  by  the  navy  should  be  discharged ;  and  that  the  niMi 
then  duei,  or  to  become  due  in  respect  to  the  respondent's  contract,  should  be  pi 
to  and  received  by  him  as  formerly;  and,  that  he  should  pay  the  same  forthn 
into  the  Bank  as  it  should  be  received,  according  to  die  articles  of  partnenhip, 
as  the  parties  could  agree;  and,  that  all  such  monies  should  be  divided  amongtti 
partners  according  to  their  respective  interests  therein :  and  it  was  further  ordeil 
that  the  parties  should  proceed  to  a  trial  at  law  upon  the  following  issue,  i 
"  Whether  Martyn  made  the  contract  with  the  commissioners  for  his  own  use>  or 
trust  for  Braddyll,  Gough,  and  Dawsonne,  or  any  aad  which  of  tiiem,  and  for  « 
part  or  parts  thereof ;  "  and  that  in  this  issue  Franklyn  should  be  the  plaintiS,  i 
the  other  parties  defendants;  and  the  consideration  of  continuing  the  separate  I 
vantages  to  Franklyn  were  reserved  till  after  the  trial. 

From  this  decree,  the  present  appeal  was  brought ;  and,  on  behalf  of  the  ip| 
lants  it  was  insisted  (P.  King,  N.  Lechmere),  that  the  design  of  the  articles  throi 
out  was  to  secure  all  the  partners  shares  in  the  {629]  navy  payments;  which, 
received  in  money,  were  to  be  paid  into  the  Bank;  and  if  in  orders,  tallies 
warrants,  to  be  put  into  a  strong  box  under  the  keys  of  all  the  parties:  whereu 
the  decree  the  navy  paymente  were  not  secured  for  the  benefit  of  the  partners,  n 
contrary  to  their  original  design,  were  decreed  to  the  respondent  al<Mie ;  and  a 
sequendy  the  shares  of  three  of  the  partners  were  put  into  the  power  of  oM 
whom  the  others  were  in  nowise  indebted,  nor  did  he  claim  to  be  entitled  to  > 
more  than  one  fourth  part  of  such  payments.  That  there  were  no  words  ia  i 
articles,  importing  any  exclusive  right  in  ihe  respondent  to  receive  the  money  b 
the  navy;  but,  on  the  contrary,  there  was  an  express  agreement,  that  notiii 
material  should  be  transacted  in  the  premises  but;  by  the  consent  of  a  majority 
the  parties;  and  that  majority  had  sufficiently  and  repeatedly  dissented  to  the 
spondent's  sole  receipt  of  the  navy  money.  That  although  the  respondait  w»» 
original  contractor  with  the  navy,  yet>  by  the  articles,  tiie  ben^t  of  that  conti 
was  assigned  to  tlie  appellants,  under  the  terms  therein  mentioned,  and  of  "^ 
assignment,  the  commissioners  of  the  navy  had  notice;  consequently,  by  theku 
usage  and  practice  of  tiie  navy,  and  by  the  justice  of  the  thing  itself,  the «p 
lants  were  to  be  considered  by  the  commissioners  in  the  same  light  as  if  th^' 
been  the  original  contractors,  and,  as  such,  entitled  to  receive  their  shares  of 
navy  payments :    and,  that  this  was  originally  the  respondent's  intention,  appe* 
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from  the  articles  themselves;  wherein  express  proTision  was  made,  that  the  appel- 
lants should  be  as  much  interested  in  the  profits  of  the  contract  as  if  they  had  all 
joined  in  it.     As  to  the  respondent's  being  alone  answerable  for  the  debts  contracted 
in  partnership,  and  therefore  ought  to  receive  the  navy  payments  to  answer  those 
d^>(s,  it  was  a  mere  pretence;  for,  on  the  Slst  of  December  1710,  the  stock  was 
worked  up  and  the  accounts  closed,  and  it  was  then  agreed,  that  the  partnership 
should  be  determined  as  to  all  matters,  but  the  division  of  future  payments  of  the 
navy;  in  consequence  whereof,  the  respondent  had  since  divided  £300  among  his 
partners,  which  he  would  scarcely  have  done  had  there  been  any  debts  to  be  paid. 
But  supposing  there  were  any  unsatisfied  debts,  the  appellants  were,  by  the  articles, 
jointly  responsible  for  the  payment  of  them,  and  were  sufficient  to  that  purpose; 
nay,  were  ready,  on  receiving  their  shares  of  the  navy  payments,  to  give  the  re- 
spondent security  to  indemnify  him  against  their  proportions  of  any  such  debts. 
And  as  to  the  issue  which  the  decree  had  directed  to  be  tried,  it  was  neither  war- 
ranted by  the  articles  or  the  proofs  in  the  cause;  but,  if  it  was  warranted,  it  ought 
to  have  been  between  the  respondent  and  the  appellants  Gough,  Braddyll,  and 
DawBonne  only;  because,  if,  (as  the  respondent  insists,)  tiie  appellant  Murtyn  had 
no  interest  in  the  contract,  he  ought,  in  that  case,  to  be  at  liberty  to  give  evidence 
upon  the  trial  of  the  issue ;  and  the  other  appellants  ought  not  to  have  iMen  deprived 
ot  the  benefit  of  his  testimony  by  his  being  made  a  party. 

[630]  On  the  other  side  it  was  said  (R.  Raymond,  S.  Dodd),  that  the  articles  were 
express  that  the  money,  as  received  from  the  navy  for  or  in  respect  of  the  contract, 
was  to  be  paid  into  the  Bank  for  the  equal  use  of  all  the  parties ;  and  this  money 
must  necessarily  be  received  by  the  respondent^  because  he  was  the  only  contractor 
with  the  navy,  and  no  other  person  could  account  with  or  discharge  the  navy.  And 
as  to  the  issue,  it  waa  insisted  that  the  appellant  Martyn  was  very  properly  made  a 
party  to  it,  and  there  could  be  no  ground  for  his  being  a  witness ;  because  he  was  a 
party  to  the  fraud,  and  was  to  swear  for  his  own  advantage^  viz.  to  lessen  the 
number  of  his  partners  in  a  beneficial  contract. 

BvT,  after  hearing  counsel  on  this  appeal,  it  was  obdbrbd  and  AOJimoBD,  that  so 
much  of  the  decree  as  ordered,  "  that  tdl  money  stopped,  and  due  and  payaUe,  or 
thereafter  to  become  due  and  payable,  to  the  said  Franklyn,  by  virtue  of  the  contract 
in  the  decree  mentioned,  should  be  forthwith  duly  and  in  course  paid  to,  and  re- 
ceived by  Franklyn,  as  formerly;  and  that  he  should  pay  the  same  forthwith  into 
the  Bank  of  England,  from  time  to  time,  as  the  same  should  be  received,"  should  be 
reversed:  and  it  was  further  ordered  and  adjudged,  that  all  such  money  stopped, 
and  due  and  payable,  or  which  should  thereafter  become  due  and  payable  to  the  said 
Franklyn,  by  virtue  of  his  said  contract,  should  be  forthwith  duly  and  in  course 
paid  by  the  commissioners  or  treasurer  of  the  navy  into  the  Bank  of  England ;  and 
should  be  issued  from  thence  for  the  benefit  of  the  several  partners,  according  to 
their  respective  interests  therein,  pursuant  to  the  said  articles,  as  the  Court  of  Es- 
chequer  should  from  time  to  time  direct.     (Jour.  vol.  19.  p.  609.) 


Cask  4. — Sir  Timothy  Lannot  and  another, — Appellants ;  John  Wehry  and 
another, — Bespondents  [7th  March  1717]. 

[Mew's  Dig.  i.  91 ;  xiii.  460.     On  point  as  to  convoy,  see  UarthaU  v.  De  La  Torre, 

1795,  1  Esp.  367.] 

[In  what  cases  a  Ck>urt  of  Chancery  will  settle  a  difference  in  damages,  by  way 
of  estimate,  without  sending  the  matter  to  be  tried  by  a  jury.] 

**  Obdeb  of  Lord  Chancellor  Harcourt  vabibd  by  consent. 

This  seems  one  of  the  many  cases  which  involve  only  an  uninteresting 
and  private  question.** 

In  1707  the  respondent  Werry  was  master  of  a  ship,  called  the  Swallow  GaUey, 
and  the  respondent  Trewolla  was  master  of  a  ship,  called  the  Beak  Galley;  and  the 
appellants,  who  were  Turkey  merchants,  having  great  quantities  of  goods  at  different 
ports  in  Turkey,  hired  these  two  ships  in  order  to  bring  the  same  home  to  England. 
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[631]  For  thiB  purpose  the  appellants  and  respondents  entered  into  a  sevtnl 
chartei^party  for  each  ship;  the  one  with  Trewc^a,  being  dated  the  12th,  and  the 
other  witii  Werry  the  23d  of  September  1707;  and  by  these  charter-parties  the 
apftellants  took  the  said  ships  to  freight  in  equal  moieties  for  a  voyage  from  Leg- 
horn to  Alexandria  in  Egypt,  and  then  to  Tripoli,  Scanderoon,  and  Cyprus,  sll, 
or  any  or  either  of  the  said  ports,  as  the  appellants,  or  their  factors  should  direct: 
and  at  each  of  these  ports  to  take  in  all  such  goods  as  their  factors  should  tender 
to  be  put  on  board  the  said  ships ;  and  the  factors  were  to  dispatch  the  said  thipt 
at  those  several  ports,  in  the  space  of  seventy  days  in  the  whole. — The  respondmtt 
on  their  parts  covenanted,  "  That  as  soon  as  the  said  seventy  days  for  loading  were 
expired,  they  would  sail  directly  for  Gibraltar,  and  there  tarry  and  remain  until 
some  convoy,  either  British,  Dutch,  or  any  other  in  alliance  or  amity  with  the 
Crown  of  England,  should  then  next  present  from  thence,  bound  either  for  Lisboo 
or  England,  and  would  sail  with  such  convoy  either  for  Lisbon  or  London.  And 
in  case  such  convoy  should  not  proceed  directly  for  England,  that  then  the  said 
galleys  should  sail  for  Lisbon  with  the  first  convoy  bound  thither ;  and  there  tsrij 
and  remain  until  some  convoy,  either  British,  Dutch,  or  other  in  alliance  or  amitr 
with  her  Majesty,  should  present  from  thence  for  England;  and  then  sail  thither 
with  such  convoy.  And  if  such  convoy  should  not  come  into  the  Downs,  then  the 
respondents  were  to  stay  with  their  ships  at  the  first  port  thejy  should  make  in 
England  until  a  convoy  should  sail  from  thence  to  the  Downs,  with  which  convoy 
they  should  sail  thither,  and  from  thence  make  the  best  of  their  way  for  London, 
and  there  deliver  their  cargoes." — The  appellants  also  on  their  parts  covenanted. 
"  That  they  would  load  the  ships  and  dispatch  them  within  seventy  days,  and 
pay  three  single  freights,  two  thirds  of  the  port-charges,  and  primage  and  average 
as  accustomed ;  and  would  also  pay  to  the  respondents  in  London  £6  per  diem 
for  the  S-wallow  Galley,  and  £.1  per  diem  for  the  Beak  GaUey,  for  each  and  erery 
day  that  the  said  galleys  should  wait  for  convoy  at  Gibraltar,  Lisbon,  or  elsewhere, 
'during  the  said  voyage,  over  and  above  the  space  of  twenty  days  in  the  whole:  it 
being  thereby  agreied,  Uiat  during  tlie  said  space  of  20  days,  if  the  said  galleTS 
should  so  long  stay  for  convoy  at  Gibraltar,  Lisbon,  or  the  ports  of  England,  they 
should  lie  at  tiie  sole  charge  of  the  said  commanders." — ^And  the  parties  reciprocally 
bound  themselves  in  tlie  penalty  of  £2000  for  the  performance  of  these  covenants. 

Pursuant  to  these  charter-parties  the  respondents  sailed  with  their  ships  in 
company  together,  from  Leghorn  to  Alexandria,  Tripoli,  Scanderoon,  and  Cyprus; 
and  having  taken  in  what  goods  were  tendered  at  Cyprus,  the  last  loadinpr  port 
they  sailed  from  thence  for  Gibraltar  on  the  22d  of  March  1707,  and  arrived  there 
on  the  11th  of  May  1708,  where  they  stayed  for  want  of  convoy  till  the  6th  of 
October  following,  being  148  days. 

[632]  For  on  the  27th  of  September  1708  Captain  Moody,  with  two  odiw  En^ish 
and  some  Dutch  ships  of  war,  and  about  sixty  sail  of  English  and  Dutch  transpmts. 
of  which  he  was  Commodore,  came  into  Gibraltar,  where  he  stayed  till  the  6th  of 
October ;  when  having  given  tlie  said  two  galleys  sailing  orders,  he  sailed  with  them 
and  the  rest  of  the  fleet  from  thence  to  Lisbon,  where  he  arrived  on  the  16th  of  the 
same  month,  and  stayed  tliere  till  the  14th  of  November  following,  from  whence 
they  tlien  departed  for  England  and  arrived  at  Falmouth  on  the  2d  of  December, 
and  there  stayed  till  the  17Ui  of  January,  being  46  days,  and  then  sailed  for  Spit- 
head,  where  he  arrived  on  the  20th  of  the  same  month,  and  from  thence  to  the 
Downs ;  and  the  said  galleys  having  there  taken  leave  of  their  said  convoy,  arrited 
in  tlie  river  Thames  on  the  6th  day  of  February  following,  and  there  finished  the 
voyage. 

The  respondents,  soon  after  their  arrival  at  the  port  of  London,  delivered  their 
cargoes  to  the  appellants,  or  their  order,  in  good  condition,  and,  accordinglr. 
expected  payment  of  their  freight,  demurrage,  port-charges,  primage,  and  avengk 
pursuant  to  their  charter-parties;  which,  by  an  account  delivered,  amounted  for 
tlie  Swallow  Galley  to  £2908  19b.  4d.  and  for  the  Beak  to  £3429  lOs.  making 
together  £6338  98.  4d. 

Part  of  this  mon^,  to  the  amount  of  £3000,  was,  at  different  times,  paid :  hot 
the  appellants  neglecting  to  pay  the  residue,  actions  at  law  were  commenced  against 
them  by  the  respondents  in  the  Court  of  King's  Bench,  to  compel  a  satisfactioD  of 
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tbeir  demands :  to  these  actionB  the  defendants,  for  dday,  put  in  long  and  frivolous 
demurrers,  which  being  over-ruled  by  the  Court,  and  judgment  obtaiued,  tliey  then 
brought  write  of  error  in  the  Exchequer  Chamber ;  and  afterwards  on  tlie  25th  of 
Haj  1709,  exhibited  their  bill  in  Chancery  against  the  respondents,  insisting  that 
no  demurrage  ought  to  be  paid  for  eithw  of  the  said  ships,  for  any  of  the  days 
after  eonvoy  had  joined  them ;  that  the  respondents  did  not  join  the  first  convoy 
whidi  came  to  Gibraltar ;  that  they  (the  plaintiffs)  had  sustained  great  loss  by  the 
ahips  not  coming  sooner  from  thence,  particularly  by  tlieir  not  coming  away  with 
Sir  John  Leake,  who  passed  by  Gibraltar  on  the  25th  of  September  1708 ;  and  there- 
fore the  bill  prayed  a  satisfaction  for  the  damage  which  had  arisen  from  this 
conduct,  and  a  proportionable  deducti<Ma  out  of  the  demurrage. 

The  defendants,  by  their  answers  to  this  bill,  denied  the  several  allegations 
thereof,  and  set  out  the  whole  course  of  their  voyage  from  Gibraltar,  under  the 
convoy  of  Captain  Moody,  as  before  stated ;  and  tiiat  they  used  all  their  endeavours 
to  have  come  with  Sir  John  Leake  when  he  passed  by  Gibraltar,  but  that  he  positively 
refused  to  take  them  under  his  convoy,  having  appointed  Captain  Moody  for  that 
purposa 

On  the  Ist  of  February  1711,  the  cause  was  heard  before  the  Lord  Chancellor 

Harcourt,  who  referred  it  to  a  Master  to  take  an  account  of  what  was  due  to  the 

defendants  respectively  from  the  plaintiffs  for  freight,  demurrage,  port-charges, 

and  average,  or  [633]  otherwise,  according  to  the  covenants  in  the  charter-parties, 

and  decreed,  that  the  plaintiffs  should  pay  the  same  in  moieties;  and  the  Master 

was  to  see  whem  the  sums  payable  to  the  defendants  became  due,  and  what  they 

had  received  from  the  plaintiffs  towards  satisfaction  thereof,  and  when ;  and  the  said 

Ifaster  was  to  make  all  just  allowances  on  either  side;  and  upon  the  plaintiffs 

paying  what  the  Master  should  certify  to  be  due,  satisfaction  was  to  be  acknowledged 

on  the  records  of  the  several  judgments  obtained   upon  the  charter-parties;  but 

upon  non-payment  of  what  the  Master  should  certify  to  be  due,  tli«  bill  was  to 

stand  dismissed  with  costs.     And  it  was  further  ordered,  that  the  parties  should 

proceed  to  a  trial  at  law,  in  the  Court  of  Queen's  Bench,  the  then  next  term,  to  try 

whether  the  plaintiffs,  or  either  of  them,  were  dtuunified  by  any  breach  of  the 

covenants  in  tiie  said  charter-parties,  or  any  of  them,  committed  by  the  defendants, 

or  either  of  them,  and  wherein  ;  and  if  the  plaintiffs  were  damnified,  then  how  much 

they  were  damnified  by  such  breach :  and  after  such  trial  had,  either  party  was  at 

liberty  to  resort  back  to  ihe  Court ;  and  the  consideration  of  interest  and  costs  was 

reserved  till  after  the  account  taken  and  trial  had. 

On  the  9th  of  December  1713,  the  issue  was  tried ;  when  the  jury,  without  going 
out  of  Court,  found  against  the  plaintiffs;  and  tlMt  they  were  not  damnified  by 
the  breach  of  any  of  the  covenants  in  the  charter-parties. 

In  consequence  of  this  verdict  the  parties  proceeded  before  the  Master,  upon  the 
account  directed  by  the  decree;  and  by  the  report,  dated  the  4th  of  March  1716, 
the  Master  certified,  that  there  was  demurrage  due  to  each  ship  for  219  days,  which, 
at  £6  per  diem,  for  the  Swallow  Gailep,  amounted  to  £1314 ;  and  for  the  Beak,  at 
£7  per  diem,  to  £1533.  And  in  this  demurrage  was  included  the  46  days  which 
the  ships  stayed  at  Falmouth. 

To  this  report  the  plaintiffs  filed  several  exceptions,  the  most  material  of  which 
were,  1st,  That  the  Master  should  have  distinguished  how  the  demurrage  happened, 
and  should  not  have  charged  those  days  which  the  defendants  were  detained  by 
contrary  winds.  And  2d,  that  he  had  over-charged  for  both  the  ships,  8  days  at 
Gibraltar  after  Captain  Moody  arrived  there;  28  days  at  Lisbon,  46  da3^  at  Fal- 
mouth, and  9  days  at  Spithead. 

On  tlie  17th  of  December  1717,  these  exceptions  were  argued  before  the  Lord 
Chancellor  Cowper;  who  was  pleased  to  declare,  litat  the  plaintiffs  ought  to  be 
charged  with  demurrages  during  the  time  that  tiie  ships  waited  for  want  of  convoy, 
beyond  the  20  days;  as  also  for  demurrage,  from  the  time  that  the  convoy  was 
not  readj  to  sail ;  but  that  no  demurrage  ought  to  be  allowed  whilst  the  ships  and 
their  convoy  stayed  for  want  of  wind,  or  were  detained  by  contrary  winds;  but  if 
the  convoy  was  not  ready  or  able  to  sail  at  any  time  when  the  ships  were  botli 
readj  and  able  to  sail,  the  staying  of  the  ships  for  the  convoy  was  the  same  thing 
as  if  no  convoy  was  near  at  that  time.     His  Lord-[634]-ship  also  declared,  that 
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upon  the  whole  evidence  it  appeared,  that  the  galleys  wera  kept  at  Falmouth, 
partly  by  stormy  weather  and  contrary  winds,  and  partly  by  reason  that  their 
convoy  could  not  turn  out  of  the  harbour,  and  prosecute  the  voyage  wiien  the 
galleys  could;  and  therefore  the  Master,  having  charged  the  plaintiffs  with  the 
whole  46  days  demurrage,  had  charged  them  with  too  much;  but  it  not  appearing 
exactly  how  long  the  galleys  were  detained  there  by  contrary  winds  or  bad  w^ithei, 
and  it  being  unlikely,  that  any  better  evidence  than  waa  already  before  the  Coort 
could  be  had  before  a  jury,  if  die  matter  was  sent  to  a  trial  at  law  at  so  many  yean 
distance,  and  on  such  a  subject  as  the  state  of  wind  and  weather  at  that  time ;  his 
Lordship  thought  fit  to  settle  the  difference  by  way  of  estimate,  as  near  as  might  be. 
on  the  evidence  before  him ;  and  the  rather  because  there  had  been  several  issues 
already  directed  and  tried  in  this  cause,  wherein  the  defendants  had  been  ac- 
quitted of  all  affected  delay  in  the  voyage;  and  at  this  ecuute,  by  its  long  depeitd- 
ing,  had  already  become  one  of  those  which  are  a  reproach  to  the  justice  of  th€ 
kingdom:  his  Lordship  therefore  ordered,  that  the  plaintiffs  should  be  allowed 
16  days  demurrage  out  of  the  46  days  with  which  the  Master  had  charged  them 
by  his  report ;  in  respect  of  the  time  which  the  galleys  themselves  appeared,  by  a 
reasonable  estimate  on  the  proofs  taken  in  the  cause,  to  have  been  detained  at 
Falmouth  by  bad  weather  and  contrary  winds ;  and  during  which  time  thej  must 
have  continued  there,  though  they  had  made  the  beet  of  their  way  and  not  waited 
for  convoy,  as  it  appeared  they  did. 

But  from  so  much  of  this  order  as  allowed  any  demurrage  at  Falmouth  the 
plaintiffs  appealed,  insisting  (S.  Cowper,  W.  Peere  Williams),  that  it  manifestly 
appeared  by  Captain  Moody  and  several  other  witnesses,  and  even  by  the  respon- 
dents' own  letters,  that  the  ships  were  forced  to  put  in,  and  were  detained  all  the 
said  46  days  at  Falmouth  by  contrary  winds  and  bad  weather,  and  not  for  want  of 
convoy;  and  that  several  ships  which  ventured  out  from  thence  were  lost.  That 
Captain  Moody,  who  convoyed  the  respondents  to  Falmouth,  sailed  from  thence 
three  days  after  their  arrival  there,  and  that  the  respondents  could  not  sail  with 
him ;  and  if  they  had,  though  they  might  not  have  been  cast  away,  as  several  were, 
yet  they  must  have  stayed  at  Plymou^,  where  Captain  Moody  was  oUiged  to  pnt 
in,  and  continued  by  contrary  winds  till  the  respondents  overtook  him;  so  (list 
although  he  left  Falmouth  so  soon,  he  did  not  arrive  in  the  Downs  one  day  before 
the  respondents  did.  That  although  Moody  and  others  sailed  from  Falmouth 
without  the  respondents,  yet  several  other  men  of  war  lay  all  the  time  there  for 
no  other  purpose  but  to  convoy  the  merchant-ships  up  the  Downs;  which  they 
accordingly  did  as  soon  as  the  wind  and  weather  permitted :  and  that  if  this  fact 
had  been  as  doubtful  upon  the  evidence,  as  it  was  plain,  it  would  have  been  at  least 
reasonable  to  have  tried  the  same  at  law ;  but  as  it  fully  appeared  upon  the  proofr 
that  the  respondents  were  detained  by  contrary  winds  and  bad  weather  and  not 
for  want  of  convoy,  it  was  hoped  that  [636]  so  much  of  the  said  order  as  allowed 
the  respondents  demurrage  for  any  of  the  said  46  days  would  be  reversed ;  and  the 
exceptions  taken  to  the  Master's  report  in  that  respect  allowed. 

To  this  it  was  answered  (R.  Raymond,  S.  Mead),  that  the  reasons  mentioned  in 
the  order  as  the  ground  and  foundation  of  it,  were  so  very  strong  and  unanswer- 
able, as  made  it  evident  that  the  appellants  could  scaroe  be  thought  to  aim  at 
any  thing  by  this  appeal,  but  to  delay  the  respondents  from  receiving  the  r»idae 
of  the  money  due  to  them,  for  which  they  had  been  now  prosecuting  almost  nine 
years;  and  therefore  it  was  hoped,  that  the  appeal  would  be  dismissed  with 
exemplary  costs. 

But  after  hearing  counsel  on  this  appeal  it  was,  with  the  consent  of  the  parties 
on  either  side,  ORDXBBn  and  ADJunoBn,  that  the  order  complained  of  should  be  so 
far  varied,  as  that  the  payment  of  30  da^ys  demurrage  by  the  appellants  of  the  said 
46  days,  should  be  reduced  to  23  days.     (Jour.  vol.  20.  p.  641.) 
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Cask  5. — John  Stafford  and  others, — Appellants ;  The  City  of  London, — 
Respondmts  [9th  March  1719]. 

[Whether  a  party  has  broken  any  of  hig  covenants  or  not,  is  a  matter  properly 
triable  at  law ;  as  the  damages  (supposing  a  breach)  cannot  be  settled  without 
Buch  trial.] 

**  DiCBBB  of  the  Court  of  Exchequer  affirmbd. 

The  exemplary  costs  with  which  this  appeal  was  dismissed  show  the 
opinion  of  tlie  Lords,  that  it  was  brought  merely  for  delay;  and,  as  here 
stated,  the  cause  involyee  no  general  question  of  law.** 

Viner,  vol.  4.  p.  402.  ca.  21 :  vol.  6.  p.  472.  ca.  10 :  2  Eq.  Ca.  Ab.  244.  ca.  18. 

1  Wms.  428.  Viner,  vol.  4.  p.  430.  ca.  9  :  vol.  16.  p.  253.  ca.  39 :  2  Eq.  Ca.  Ab. 

1.  note  to  ca.  3 :  166.  ca.  9  :  [1  Stra.  95]. 

In  pursuance  of  an  act  of  parliament,  3d  and  4th  William  and  Mary,  by  which 
the  profits  of  all  aqueducts  of  the  city  of  London  are  appropriated  to  the  use  of  the 
orphans,  etc.,  the  reepondenta,  by  indenture,  dated  tiie  16th  of  December  1703, 
demised  to  the  appdlants  and  one  Peter  Gray,  who  afterwards  died,  all  those  their 
waters  arising  within  t^e  parishes  of  Marybone  and  Paddington,  in  the  county  of 
Middlesex;  and  the  waters  of  Dalstone  and  Hackney;  and  the  mrpltu  of  Lambs- 
conduit  waters,  after  the  conduit  on  Holborn-hill  and  the  cocks  thereof  t^re  sup- 
plied; and  all  siich  right  and  title  as  the  city  could  or  should  have  to  the  waters  of 
Oame  Agnes  de  St.  Clare;  together  with  the  use  of  all  and  every  of  their  conduits 
and  conduit-heads,  drains,  cisterns,  and  pipes  for  the  better  conveiying  the  said 
waters  to  the  city  and  suburbs  (except  as  therein  excepted) ;  and  all  and  every  their 
springs  and  waters  on  the  north-side  of  the  river  Thames,  which  then  were  unlet  or 
unappropriated;  to  hold  from  Christmas  then  next,  for  the  term  of  43  years,  under 
the  yearly  rent  of  £700.  And  [636]  by  this  lease,  the  city  entered  into  the  usual 
covenant  with  the  lessees  for  their  quiet  enjoyment  of  the  premises. 

There  being  a  great  arrear  of  rent  due  upon  this  lease,  and  it  being  reported 
that  Soames  as  well  as  Gray  was  dead,  the  city,  in  Michaelmas  term  1716,  brought 
their  action  against  the  appellants  Stafford  and  Adams,  who  having  pleaded  in 
abatement  that  Bartholomew  Soames  was  living,  the  city  brought  a  new  action 
against  all  the  appellants  to  recover  satisfaction  for  the  rent  in  arrear. 

Whereupon  die  appellants  Stafford  and  Adams,  notwithstanding  their  said  plea, 
exhibited  a  bill  in  the  Court  of  Exchequer,  in  the  names  of  themselves  only,  against 
the  city ;  and  when  this  cause  came  on  to  be  heard,  the  bill  was  dismissed  with  costs, 
for  want  of  Soamee's  being  made  a  party. 

In  Trinity  term  1718,  the  city  obtatined  judgment  against  the  appellants,  hy 
default,  for  £3600,  besides  costs;  whereupon  they  first  brought  a  writ  of  error, 
and  afterwards  exhibited  a  new  bill  against  the  city  hi  the  Court  of  Exchequer ; 
suggesting,  that  by  the  said  lease,  the  city  had  not  only  granted  what  they  heiid  no 
right  to  grant,  but  also  had  disturbed  them  in  the  enjoyment  of  what  was  rightfully 
granted  in  the  several  following  instances.  Ist,  As  to  the  waters  of  Marybone  and 
Paddington  ;  for  although  the  city  had  taken  upon  them  to  grant  to  the  plaintiffs  all 
the  waters  of  Marybone  and  Paddington,  yet  the  plaintiffs  could  not  be  admitted  to 
enjoy  the  same ;  because  the  owners  of  Somerset-house,  by  virtue  of  a  grant  from  the 
ci^  several  years  ago  to  the  Duke  of  Somerset  in  fee,  claimed  a  right  to  have  a  pipe 
in  the  main  of  those  .waters,  sufficient  for  the  supply  of  above  100  families;  and 
which  right  the  city  neither  disclosed  to  the  plaintiffs,  or  excepted  out  of  their  said 
lease.  2dl7,  That  the  plaintiffs  had  not  been  permitted  to  have  the  use  or  benefit! 
of  the  Banqnetting-house  and  Pump-house,  which  were  conduit-heads  belonging  to 
the  said  waters  of  Marybone  and  Paddington,  and  which  were  absolutely  necessary 
for  the  management  of  the  said  waters ;  because  one  of  the  city's  officers  set  up  a 
pretended  right  and  daim  to  the  same.  3dly,  As  to  the  surplusage  of  the  Lambs- 
flonduit  waters,  the  plaintiffs  could  never  be  let  into  the  possession  thereof ;  because 
the  parishioners  of  St  Sepulchre  claime^  a  right  and  title  thereto,  and  were  actually 
in  tiie  quiet  possession  thereof  at  the  time  of  granting  the  plaintiffs  said  lease,  and 
long  beforet  4thly,  As  to  the  waters  of  Dalstone  and  Hackney,  which  came  to  the 
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conduit  at  Aldgate  after  the  plaintiffs  had  possessed  themselves  of  these  waten,  tnd 
were  going  to  improve  the  same,  and  had  actually  let  out  part  thereof  to  several 
persons,  and  laid  pipes  for  the  conveyance  of  such  waters  to  their  several  tenanto, 
they  were  interruptcil  in  the  enjoyment  thereof  by  the  city;  who  had  ordered  ud 
directed  the  said  pipes  to  be  cut  and  destroyed,  and  the  said  waters  to  be  laid  on  to 
Aldgate  conduit  for  the  use  of  the  Tankard-bearers ;  by  which  means  the  pl&intift 
were  totally  dispoBsessed  thereof. — And  therefore  the  bill  prayed  some  reasomlife 
deduo-[637}-tion  out  of  the  arrears,  and  a  proper  apportionment  of  the  future  rent 
in  respect  of  these  matters;  and,  in  the  mean  time,  an  injunction  to  stay  the ci^'i 
proceedings  at  law. 

The  city,  by  their  answer  to  this  bill,  as  to  the  several  particular  grotmds  of  cm- 
plaint  therein  alleged ;  insisted,  Ist,  That  the  claim  made  by  the  owners  oi  Somenefr 
house,  was  within  the  general  exception  of  the  lease ;  and  that  the  plaintiffs  hi 
notice  of  the  said  grant  to  the  Duke  of  Somerset.  2dly,  As  to  the  Baaquetting-how 
and  Pump-house,  that  they  were  not  granted  by  the  lease ;  and  that  the  clerk  of  lla 
city  works  claimed  the  same  as  a  perquisite  belonging  to  his  office.  3dly,  That  da 
city  had  good  right  to  grant  the  surplusage  of  Lambs-conduit  waters ;  but  if  it 
should  appear  that  they  had  not  such  right,  they  submitted  to  the  Court  as  to  tkl 
allowance  to  be  made  to  the  plaintiffs  in  respect  thereof.  4thly,  As  to  the  waten<f 
Dalstone  and  Hackney  coming  to  Aldgate  conduit,  the  city  denied  their  making  ti( 
order  or  giving  any  directions  for  the  cutting  and  destroying  of  the  plaintiffs  pipei 
or  that  tiiey  any  way  hindered  or  denied  the  plaintiffs  the  privilege  of  \spi 
tenants  thereto. 

On  the  lltfa  of  June  1719,  this  cause  was  heard;  when  it  was  unanimod 
ordered  and  decreed,  that  the  bill  should  stand  dismissed,  with  costs. 

But  from  this  decree  the  plaintiffs  appealed;  insisting  (T.  Lutwyche,  J.  Flo^ 
that  it  was  erroneous,  and  ought  to  be  reversed :  for  that  with  respect  to  the 
of  Marybone  and  Paddington,  the  said  grant  to  the  Duke  of  Somerset  in  fee ' 
not  within  the  words  or  intention  of  the  exception  in  the  lease;  in  regard  thet 
lease  particularly  distinguished  the  several  places  in  and  about  London,  which 
appellants  were  to  serve  with  the  waters  demised  to  them  by  the  respondents,  and 
notice  was  thereby  taken  of  Somersetrhouse ;  and  the  rather,. for  that  the  respcHU 
themselves  in  a  former  lease  of  the  said  waters  made  by  them  to  one  Houghton,  (ai  i 
peared  by  the  said  lease  produced  at  the  hearing,)  obliged  the  said  Houghton, 
express  words,  to  supply  Somersetrhouse  with  the  waters  coming  from  Marybone  i 
Paddington ;  and  though  the  respondents  had,  by  their  answer,  insisted  that  i 
appellants  had  notice  of  the  said  grants  yet  they  totally  failed  in  making  any  pi 
of  such  notice.  That,  as  to  the  Banquetting-house  and  Pump-house,  it  appM 
by  the  proofs  in  the  cause,  that  the  same  were  ancient  conduit-heads  b^onging  to 
said  waters,  and  were  absolutely  necessary  for  the  management  and  convey 
thereof ;  and,  as  an  evidence  of  it,  there  still  remained  a  cistern  in  the  said  ~ 
quetting-house  for  the  reception  of  the  said  water ;  and  both  the  houses  were  enjo] 
by  the  said  Houghton,  the  former  lessee  of  the  said  wjaters,  under  the  same  _ 
words  by  which  they  were  granted  in  the  appellants  lease.  That  with  respect  to 
surplusage  of  Lambs-conduit  waters,  the  respondents  did  not  pretend  to  be  in 
possession  thereof  at  the  time  of  granting  the  said  lease,  nor  did  they  say  or  pi 
that  they  ever  were ;  and  yet  [638]  they  confessed  that  the  same  were  granted  to 
appellants  in  express  words :  these  waters  appeared  to  be  of  considerable  yalne^ 
the  appellants  never  had  the  benefit  or  enjoyment  of  them ;  of  which  hardship 
respondents  themselves  were  so  sensible,  that  they  submitted  to  make  the  appeOi 
an  allowance  in  respect  (Jiereof,  if  the  parish  of  St.  Sepulchre' should  appear  toh 
a  better  right  thereto  than  the  respondents ;  but  this  right  the  app^ants  inaii 
they  were  not  bound  to  try,  as  it  appeared  that  the  respondents  were  not  in  poi 
sion  of  these  waters,  when  they  took  upon  themselves  to  make  a  grant  thereof  to 
appellants.  And  as  to  the  waters  of  Dalstone  and  Hackney  coming  to  the  oondai 
Aldgate,  although  the  respondents,  by  their  answer,  denied  that  they  ever  di 
or  hindered  the  appellants  in  the  enjoyment  thereof,  or  laying  tenants  thereto; 
the  appellants  had  fully  proved  that  the  servants  and  workmen  of  the  reepondoatijl 
their  orders,  did  cut  and  destroy  several  pipes  laid  by  the  appellants  for  tfaa  ol 
v^ance  of  the  said  waters  to  several  of  their  tenants,  and  caused  the  said  waten 
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be  laid  on  to  Aldgate  conduit,  for  the  use  of  the  Tankard-bearer*;  by  which  means 
the  appellants  were  totally  deprived  thereof :  and  though  by  this  proof,  the  appel- 
lanto  had  directly  falsified  the  respondents  answer  in  that  particular,  yet  they  were 
not  only  dismissed  from  having  any  relief  in  the  matters  above  complained  of,  but 
were  also  condemned  in  the  costs  of  the  suit ;  and  therefore  it  was  hoped  that  the 
said  decree  of  dismission  would  be  reversed. 

To  all  this  it  was  answered  on  the  other  side  (W.  Thomson,  D.  Dee),  that  the 

grant  to  Somerset-house  was  in  feei,  made  so  long  ago  as  2  Edward  VI.  and  had  been 

accordingly  enjoyed  ever  since ;  so  that  it  could  not  belong  to  the  city  at  the  time  of 

their  grant  to  tiie  appellants,  and  which  they  themselves  well  knew ;  it  therefore  came 

vithin  the  exception  of  waters  unlet  and  tinappropriated,  and  consequently  was  not 

leased  to  the  appellants.     That  the  buildings  called  the  Banquetting-housa  and 

Pump-house  did  not  pass  by  th^ir  proper  names,  nor  by  the  name  of  Conduits  or 

Conduit-heads;  for  that  whatever  they  might  be  formerly,  they  were  not  used  as 

such  at  the  time  of  the  grant,  but  for  many  years  before  were  appropriated  to  the 

clerk  of  the  city  works,  who  all  along  let  them  as  tenements  for  habitation.     That 

the  city's  grant  extended  only  to  waters  unlet  or  unappropriated,  and  consequently  if 

the  waters  of  Dalstone  and  Hackney  were  at  the  time  of  tiiat  grant,  and  had  been  foe 

time  immemorial  (in   part)  appropriated  to  the  poor  Tankard-bearers,   for  the 

use  of  the   inhabitants    about  Aldgate,   they   were   not  granted :    that  the   fact 

was  a  single  fact,  and  done  many  years  since;  and  if  it  was  necessary  to  cut 

Kme  pipes,  (though  the  respondents  denied  there  was  any  order  of  the  Court 

of  Aldermen,  or  the  committee  of  oily  lands,   for  that  purpose,)  to  bring  the 

water  to  the  conduit  at  Aldgate  that  the  Tankard-bearers  might  enjoy  it;  it  was 

doing  justice  to  them  and  no  injury  to  the  lessees,  who  had  only  a  right  to  the  water 

after  appropriations.     [639]  As  to  the  surplus  of  Lambs-conduit  waters,  the  city 

knew  of  no  right  which  tixe  parish  of  St.  Sepulchre  had  to  the  same,  nor  did  they  ever 

acquiesce  or  yield  to  any  such  claim :  how  tlie  lessees  had  managed  those  waters  the 

respondents  did  not  know,  but  certain  it  was  that  no  water  had  come  to  that  conduit 

for  several  years  past,  so  there  could  be  no  gurphu. 

Having  thus  answered  the  appellants  all^ations,  the  respondents  offered  some 
further  reasons  for  dismissing  the  appeal  with  costs : — That  whether  the  respondents 
had  broken  any  of  their  covenants  or  not  was  a  matter  properly  triable  at  law ;  aa 
the  damages  (supposing  a  breach)  could  not  be  settled  without  such  trial. — That  Oxe 
lessees  never  looked  upon  this  as  a  beneficial  lease,  but  agreed  to  the  same  as  an 
inducement  to  the  city  to  grant  them  a  licence  to  erect  an  engine  to  raise  water  in 
the  fourth  arch  of  London-Bridge ;  and  though  such  licence  bore  date  before  the  lease 
in  question,  it  was  apparent  from  entries  in  the  city's  books  relative  to  these  affairs, 
that  the  said  licence  was  not  executed  until  the  appellants  and  the  said  Peter  Gray 
had  become  bound  in  a  bond  of  £10,000  penalty,  dated  the  14th  of  April  1703, 
conditioned  that  they  should  t«ke,  or  procure  some  person  to  take,  such  lease  of  these 
waters  as  aforesaid ;  and  then,  and  not  before,  the  city  seal  was  put  to  the  licence  for 
the  fourth  arch :  it  was  also  plain  from  the  proviso  contained  in  the  lease,  that  if 
the  said  licence  for  erecting  an  engine  in  the  fourth  arch  should,  by  any  proceeding 
at  law,  be  abated  or  declared  illegal,  the  lease  was  to  be  void,  and  the  whole  rent  to 
cease;  so  that  both  the  lease  and  licence  made  but  one  agreement,  and  therefore  the 
£700  per  ann.  ought  to  be  esteemed  (as  it  really  was)  the  consideration  for  both 
grants ;  and  accordingly  the  fourth  arch  was  still  enjoyed  by  the  appellants,  as  wdl 
as  all  the  waters  intended  to  be  granted  by  the  lease.     And  lastly,  that  after  several 
years  acquiescence  these  cavils  and  exceptions  first  commenced,  and  afterwards  in- 
creased, with  the  arrears  of  rent,  and  might  well  be  maintained  with  the  interest 
of  those  arrears ;  for  at  the  time  of  the  decree,  there  was  an  arrear  of  above  £5000 
detained  by  the  appellants,  under  pretence  of  not  enjoying  the  trifling  particulars 
mentioned  in  their  complaint. 

AccoRDiNGLT,  after  hearing  counsel  on  this  appeal,  it  was  obdbbbd  and  AimiDaaD, 
that  the  same  should  be  dismissed ;  and  the  order  and  decree  therein  complained  of, 
affirmed :  and  it  was  further  ordbrbd,  that  t^e  appellants  should  pay  to  the  respon- 
dents the  aiun  of  £60  for  their  costs  in  respect  of  the  said  appeal.     (Jour.  voL  21 
p.  261.) 
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[640]  Cask  6. — Richaed  Filkin  and  others, — Appellania ;  Sogeb  Hill  and 
another, — Respondents  [30th  May  1720]. 

[No  Issue  ought  to  be  directed  to  try  a  matter  not  fully  put  in  issue  in  the  c«ue; 
and  therefore  where  a  bill  was  filed  to  take  advantage  of  a  forfeiture  by 
marrying  without  consent,  and  an  Issue  was  directed  to  try  whether  the  p«*ty 
was  a  papist  or  not  at  the  time  of  the  marriage;  the  order  was  rereraed,  and 
the  plaintiff  left  at  liberty  to  amend  his  bill  I^  putting  in  Issue  in  the  cause, 
the  matter  intended  to  b«  tried  by  the  said  Issue.] 
**  Dhorbb  of  the  Chancery  rbvbbsbd  in  part.** 

Ann  Stevenson,  widow,  grandmother  of  Uie  appellant  Franoee,  and  of  the  re- 
spondent John  Hill,  being  seised  in  fee  of  a  freehold  estate  in  Lincolnshire  of  about 
£70  per  ann.  and  possessed  of  a  personal  estate,  made  her  will,  dated  the  8tii  of 
May  1716;  and  after  giving  a  legacy  of  £100  to  her  said  grandson,  payable  at  hit 
age  of  tweuty-one ;  she  gave  all  her  real  and  personal  estate,  not  specifically  devised, 
to  the  appellants  Eyre,  Bush,  and  Rawlins,  their  heirs,  executors,  and  adminis- 
trators, upon  trust,  to  sell  and  dispose  of  the  same,  or  so  much  thereof  as  they,  or  thf 
survivor  of  them,  should  think  most  proper  and  convenient  for  the  payment  of  her 
debts,  legacies,  and  funeral  charges ;  and  after  payment  thereof,  and  subject  thereto, 
upon  further  trust,  to  pay  the  residue  thereof  to  her  said  grand-daughter  Frances, 
when  she  should  attain  her  age  of  twenty-one  years,  or  should  be  married  with  the 
consent  and  approbation  of  &e  appellants  Eyre  and  Bush;  but  if  she  died  befon 
such  age,  or  marriage  with  such  consent  as  aforesaid,  then  in  trust  to  pay  the  same 
to  her  said  grandson  John  Hill,  at  his  age  of  twenty-one.  And  she  appointed  the 
appellants  Eyre  and  Bush  executors. 

In  July  following,  the  testatrix  died,  and  the  executors  proved  her  will — The 
appellant  Frances  being  then  only  thirteen,  years  of  age. 

On  the  25th  of  August  1717,  the  appellant  Frances  intermarried  with  the  appel- 
lant Richard  Filkin,  by  the  consent  of  the  appellants  Eyre  and  Bush ;  and,  previoua 
to  this  marriage,  the  husband  entered  into  articles  with  the  trustees  for  settling  the 
trust-estate  upon  himself  for  life,  then  upon  the  appellant  Frances  for  life,  and  thea 
upon  their  issue  in  tail 

But  this  marriage  being  at  first  celebrated  according  to  the  usage  of  the  church  of 
Rome,  the  parties,  in  two  days  afterwards,  married  again,  according  to  the  rites  and 
ceremonies  of  the  church  of  England ;  and  (as  it  was  alleged)  had  ever  since  con- 
tinued in  the  worship  and  communion  of  that  church  and  no  other. 

In  Michaelmas  Term  1717,  the  respondents  exhibited  their  bill  in  the  Court  of 
Chancery  against  the  appellants ;  praying,  on  [641]  the  behalf  of  the  plaintiff  Roger, 
that  he  might  have  the  remainder  of  his  wife's  fortune  paid  him  out  of  the  teatatrix't 
estate,  as  slie  was  the  representative  of  her  husband,  who  had  promised  to  give  hii 
daughter  £800,  but  had  only  paid  £200  in  part  of  it ;  and  on  the  part  of  the  other 
plaintiff  John,  praying  an  account  of  tlie  real  and  personal  estate  of  the  teetatrii. 
devised  to  be  sold  for  the  benefit  of  the  defendant  Frances,  she  having,  according  to 
the  terms  of  the  will,  forfeited  her  interest  therein,  by  marrying  without  the  consent 
of  the  trustees  Eyre  and  Bush ;  alleging,  that  the  first  marriage  was  had  without 
such  consent,  and  tliat  only  the  latter  marriage  was  had  after  the  consent  obtained. 

The  defendants  Filkin  and  wife  having  answered  this  bill,  exhibited  their  cross 
bill  against  t^e  trustees,  and  tlie  plaintiffs  in  the  original  cause,  praying  an 
execution  of  tlie  trusts  of  the  will;  and  for  that  purpose,  that  an  account  mig^t  be 
taken  of  the  testatrix's  personal  estate,  and  the  same  applied  towards  discharging 
the  real  estate ;  and  that  so  much  of  the  real  estate  as  ^ould  not  be  sold  might  be 
settled  according  to  the  above  marriage-articles. 

On  the  11th  of  November  1719,  both  these  causes  were  heard  before  th«  Lord 
Chancellor  Parker,  when  it  was.  referred  to  a  Mewter  to  take  an  account  whether  all. 
or  what  part  of  the  plaintiff  Roger's  vi^ife's  portion  was  paid,  and  what  remained 
due;  and  what  should  appear  to  be  due  thereof,  was  to  be  paid  him  out  of  the  testa- 
trix's estate,  with  interest  from  the  time  it  became  due.     And  it  was  further  ordered, 
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that  the  defendants  Eyre  and  Bush  should  give  security,  to  bej  approved  of  by  the 
Master,  for  the  payment  of  the  £100  legacy,  given  to  the  plaintiflf  John,  wten  it 
should  become  payable.  And  as  to  iiie  residue  of  ^e  testatrix's  personal  estate,  the 
Court  was  of  opinion,  that  the  defendant  Frances  had  done  no  act  to  forfeit  it:  but» 
as  the  title  to  the  real  estate  was  claimed  by  the  plaintiff  John,  as  being  next  heir 
and  a  proteetant,  and  as  the  defendant  Frances  having  professed  the  popish  religion, 
was  insisted  to  be  within  the  meaning  of  the  statute  of  11  and  12  William  III.  c.  4: 
and  therefore  incapable  of  taking  j  the  Court  ordered  the  plaintiff  John  and  the  defen- 
dants Filkin  and  wife  to  proceed  to  a  trial  on  the  following  issues,  viz.  "  Whether 
the  defendant  Frances  was  a  person  professing  the  popish  religion  at  the  time  the 
testatrix  made  her  will — and  at  the  time  of  her  death — and  at  the  time  of  her 
marriage  with  the  defendant  Filkin;"  and  further  directions  were  reserved  until 
after  the  trial. 

From  this  decree,  the  defeudante  Filkin  and  wife,  and  the  executors  appealed; 
insisting  (S.  Cowper,  W.  Peere  Williams),  that  there  was  not  sufficient  ground  to 
send  it  to  a  Master  to  enquire,  whether  any  part  of  the  respondent  Roger's  wife's 
portion  was  remaining  unpaid;  it  being  in  proof  in  the  cause,  that  on  the  31st 
of  January  1703,  he  stated  accounts  with  Francis  Stevenson,  his  wife's  father,  and 
gave  him  a  receipt  of  that  date  in  full  of  all  accounts,  reckonings,  and  demands ; 
and  had  ever  since,  which  was  above  sixteen  years,  ac-[642]-quiesced,  without  making 
any  demand.  That  the  appellants  the  executors  ought  not  to  have  been  decreed  to 
give  security  for  the  £100  legacy,  before  any  account  was  taken  whether  they  had 
assets  in  their  hands  to  answer  the  same;  and  the  rather,  because  the  respondent 
John  Hill,  the  legatee,  claimed  thfi  lands,  which,  as  wdl  as  the  personal  estate,  were 
by  the  will  charged  with  the  said  legacy.  And  that  none  of  the  issues  ought  to  have 
been  directed,  because  no  other  right  or  title  to  the  testatrix's  real  or  personal 
estate  was  set  up  by  the  pleadings  or  put  in  issue  in  the  causes,  but  the  pretended 
forfeiture  by  the  appellant  Frances  in  marrying  without  the  consent  of  the  trustees, 
a  matter  which  had  been  fully  proved,  and  to  which  alone  the  evidence  had  been 
confined,  as  being  the  only  matter  in  issue;  wliereas  the  directing  those  issues  to  be 
tried,  tended  to  defeat  the  appellant  Richard  and  his  children,  who  were  purchasers 
of  the  real  estate  for  a  valuable  consideration,  upon  a  point  not  in  issuer  op  so 
much  as  mentioned  in  the  pleadings. 

To  this  it  was  answered  (T.  Lutwyche,  C.  Talbot)  on  the  other  side,  that  the  pre- 
tended stated  account  was  neither  mentioned  in  the  appellant's  answer  to  the,  origi- 
nal bill,  nor  in  the  cross  bill;  and  that  the  respondent  Roger  had  in  his  answer 
to  such  cross  biU  sworn,  that  he  never  received  more  than  £200  of  the  £800  which 
was  to  be  paid  him ;  nor  was  there  any  proof  in  the  cause  of  the  actual  payment  of 
any  more.  Ab  to  the  giving  security  for  the  payments  of  the  legacy,  tlie  executors 
never  pretended  any  want  of  assets ;  but  on  the  contrary,  said,  by  their  answer,  that 
they  were  reeAj  to  pay  the  legacy  to  the  respondent  John  when  he  should  attain  his 
age  of  twenty-one  years ;  after  which  submission,  there  was  no  reason  to  direct  any 
account  to  be  taken  of  the  testator's  assets.  And  as  to  the  issues,  it  was  said  to 
appear,  both  by  the  admission  in  the  answer  of  the  appellants  to  the  original  bill, 
and  by  the  depositions  of  their  own  witnesses,  that  the  appellant  Frances  was 
educated  in  the  popish  religion ;  but  as  it  did  not  appear  with  sufficient  certainty, 
whether  she  profested  the  popish  rdigion  or  not  at  the  several  times  of  making  the 
will  and  at  the  death  of  the  testatrix,  or  at  the  appellant's  marriage,  nor  conse- 
quently whether  she  was  a  person  capable  of  taking  under  the  will ;  it  was  necessary 
Ihat  those  facts  should  be  ascertained  before  the  appellants  could  be  entitled  to  any 
decree  in  their  favour.  And  that  the  issues  did  not  tend  to  defeat  the  appellants 
or  their  children  of  tlie  real  estate  if  they  had  any  right  tD>  it;  and  if  they  had 
none,  the  issue  tended  to  do  justice  to  the  respondent  John  Hill,  who  was  the  tes- 
tatrix's heir  at  law,  an  infant  and  a  proteetant. 

But,  after  hearing  counsd  on  this  appeal,  it  was  ordbrbd  and  ADJtmoBD,  that  so 
much  of  the  decree  as  directed  the  trial  of  the  several  issues  therein  mentioned, 
should  be  reversed ;  and  that  the  respondents  should  be  at  liberty  to  amend  their  bill, 
in  (M-der  to  put  in  issue  in  the  cause,  the  several  matters  intended  to  be  tried  by  the 
said  issues ;  and  the  appellants  were  to  be  at  liberty  [643]  to  put  in  a  new  answer 
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thereto.     And  as  to  the  Beveral  other  matters  complained  of,  the  decree  was  affirmed.* 
(Jour.  vol.  21.  p.  340.) 


Case  7. — Bishop  of  Eochester  and  others, — Appellants ;  Attokney-Genskai 
and  others, — Bespondents  [16th  May  1721]. 

[Mew'B  Dig.  iii.  222.] 

[In  the  case  of  a  charity,  the  most  expeditious  and  least  expensive  methods  should 
he  adopted ;  and  where  no  material  fact  is  disputed,  nor  any  j>oint  of  lav 
arises,  but  what  a  Court  of  Equity  may  determine  upon,  such  Court  ought  t» 
determine  finatty  without  directing  an  issue.] 

Dbcrbb  of  Lord  Chancellor  Parker  rbvbbsbd. 

The  note  of  this  case  in  Yiner  only  mentions,  that  tiie  above  point  vai 
urged — ^It  does  not  appear  to  have  been  attended  to  in  the  decision.** 

Viner,  vol.  4.  p.  501.  ca.  12.     ••2  Eq.  Ca.  Ab.  193.  ca.  11 :  202.  ca.  2.** 

Sir  Edward  Hannes,  Knight,  by  his  will,  dated  the  5th  of  May  1708,  directed  hii 
executors,  Doctor  John  Waugh  and  Joseph  Shale,  to  lajy  out  £1000  in  erecting  t 
lodging  for  the  forty  King's  scholars  in  Westminster  School,  in  tueh  place  at  At 
Dean  and  Chapter  should  direct;  and  in  contriving  whereof,  he  desired,  that  Sir 
Christopher  Wren,  and  Doctor  Aldrich,  then  Dean  of  Christehurch,  Oxon,  should  \*. 
consulted. 

After  the  testetor's  death,  and  before  this  l^acy  was  paid,  a  suit  was  insdtutel 
in  the  Court  of  Chancery  by  Temperance  Hannes,  his  daughter  and  only  chil^ 
against  the  executors,  for  an  account  of  his  estete ;  and  by  the  decree  made  on  thi 
hearing  of  that  cause,  before  Lord  Chancellor  Haroourt,  on  the  24th  of  July  17ll|i 
it  was,  inter  alia,  ordered,  that  the  £1000  should  be  laid  out  in  building  lodging 
for  the  said  scholars  in  such  place  as  the  said  Dean  and  Chapter  should  directj 
who  were  to  consult  Sir  Christopher  Wren  in  contriving  tliereof. 

But  when  it  came  to  be  considered  how  much  an  entire  new  huUding  would  ca 
the  l^acy  was  found  to  be  greatly  insufficient;  and  Sir  Christopher  Wren  hiTii 
advised  to  lay  out  the  legacy  in  repairing  the  old  dormitory  for  the  intended  pi 
pose,  all  thoughts  of  a  new  building  were  laid  aside;  and  on  the  20th  of  April  ITl! 
an  order  was  made  in  the  above  cause,  that  the  legacy  should  be  applied  in  repsirii 
the  old  room;  in  consequence  whereof  lodgings  were  taken  for  the  scholars,  sa 
they  were  actually  removed  till  the  proposed  repairs  should  be  completed. 

There  being  however,  soon  afterwards,  a  prospect  of  raising  benefactions 
cient  for  a  new  bitilding,  the  former  design  was  [644]  resumed ;  and  at  a  Cfasptf 
held  for  this  purpose  on  the  7th  of  January  1713,  an  act  w&s  made,  that  a 
dormitory  should  he  erected  in  the  college-orchard,  according  to  a  plan  that 
produced.  And  accordingly  the  Dean  and  Chapter,  on  renewing  a  lease  to 
Allen,  of  a  messuage  and  ground  next  adjoining  to  that  part  of  their  gard 
where  the  new  building  was  intended  to  be  made,  did,  in  two  several  Chapters  hi 
on  the  8th  and  18th  of  February  1714,  make  provision  for  such  building  in  dM 
said  garden,  by  expressly  stipulating  in  such  lease,  that  the  Deem  and  Chapter  mi^ 
erect  the  same,  notwithstanding  any  obstruction  thereby  to  he  given  to  the  lights 
Mr.  Allen's  house;  and  might  use  a  part  of  his  ground  for  that  purpose,  mart 
in  a  plan  annexed  to  his  lease  in  a  yellow  shadow  :  and  for  these  privileges  they  gi 
him  a  consideration  in  his  fine. 

In  further  prosecution  of  this  design,  the  Dean  and  Chapter  applied  for 
obtained  his  Majeetjr's  bounty  of  £1000,  and  a  present  of  £600  from  his  Raj 
Highness  the  Prince  of  Wales,  besides  several  other  benefactions,  which  would  hi 
enabled  them  to  complete  the  intended  building ;  and  therefore,  at  a  Chapter 


*  For  the  subsequent  history  of  this  cause,  in  which  the  statute  of  11  and 
William  III.  against  popery,  received  determinations;  see  2  P.  Wms.  6:  10  Xi 
156.  481.  536  :  2  Eq.  Ca.  Ab.  622.  ca.  1 1 :  624.  ca.  16,  17 :  Cases  in  C.  22. 
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on  tiie  30th  of  December  1718,  thej  renewed  their  former  act  of  the  7th  of  January 
1713;  and  at  another  Chapter  held  on  the  2d  of  March  1718,  both  those  acts  were 
confirmed. 

But  the  respondent  Doctor  Friend  haying  in  the  mean  time  purchased  Mr. 
Allen's  lease,  and  apprehending  that  it  might  be  lessened  in  value  by  the  intended 
building,  he  prevailed  upon  the  other  respondents  to  join  with  him  in  an  opposi- 
tion to  this  design. 

AcocH-dingly,  on  the  9th  of  May  1719,  an  information  was  exhibited  in  the 
Court  of  Chancery,  I^  tiie  Attorney-General,  at  the  relation  of  the  respondents, 
against  the  appellants,  and  Doctor  Thomais  Spratt,  another  Prebendary,  since  de- 
ceased ;  alleging,  that  the  relator  Doctor  Friend's  house,  purchased  of  Allen,  would, 
hj  the  new  building,  be  rendered  of  little  or  no  value ;  that  the  garden  was  assigned 
to  <he  use  of  the  Prebendaries,  together  with  a  dwelling-house  for  each,  of  which 
they  were  respectively  seised  in  their  demesne  as  of  freehold,  distinctly  in  right, 
and  as  the  corps  of  such  Prebend,  whereunto  the  said  garden  and  the  use  thereof 
was  in  common  to  their  respective  houses,  and  made  part  of  the  corps  of  their 
respective  Prebends;  and  which  the  Dean  alone,  or,  together  with  any  part  or  all 
nf  the  said  Prebendaries,  had  not  nor  could  have  any  right,  power,  or  authority,  to 
dispose  of,  alter,  apply,  or  convert,  either  in  the  whole,  or  any  part,  to  any  other 
use  whatsoever;  and  thai  the  building  therein  would  deprive  them  of  great  part 
tbereof :  that  the  several  Chapter  acts  for  building  in  the  said  garden  were  obtained 
hj  surprize,  and  not  binding :  that  the  relator  Doctor  Friend  was  seised  of  a  court- 
yard leading  from  the  school  to  the  garden,  for  life,  not* subject  to  any  other  control 
or  use,  which  would  in  part  be  taken  away:  that  the  houses  of  the  [646]  relators 
Dent,  Only,  and  Farrar,  would  be  deprived  of  their  light,  air,  and  prospect:  that 
the  light  of  the  school-room  and  musaeum  would  be  taken  away ;  and  that  Uie  garden 
was  not  so  convenient  a  place  as  where  the  old  lodgings  stood,  nor  would  the  soil 
bear  a  foundation:  and  therefore  they  prayed  a  perpetual  injunction  to  stay 
such  building  in  the  garden. 

The  defendants  having  answered,  and  the  cause  being  at  issue,  several  witnesses 
were  examined  on  both  sides ;  who  proved,  that  in  the  lease  to  Allen,  a  power  was 
reserved  to  erect  such  building  in  iSaa  garden,  and  an  allowvunce  made  him  in  his 
fine  for  the  same;  and  that  Doctor  Friend  approved  of  the  intention  of  building 
thffl«,  till  after  he  purchased  that  lease:  that  the  site  of  the  collegiate  church 
of  Westminster,  and  the  several  lands  aad  tenements  thereto  belonging,  in  which 
were  included  the  prebendal  houses,  the  garden,  school,  and  old  lodging-room,  were 
by  letters  patent  under  the  great  seal  of  England,  dated  21  May,  2d  Eliz.  granted 
by  her  said  Majesty  to  the  Dean  and  Chapter,  and  their  successors,  and  were  still 
vested  in  them,  and  had  been  constantly  disposed  of  and  managed  by  and  according 
to  resolutions  and  acts  made  in  Chapter ;  and  that  all  the  Chapters  which  bad  been 
held  relative  to  the  building  a  new  dormitory,  were  regularly  assembled,  and  all 
the  acts  duly  made  and  entered  according  to  the  usage  and  constitution  of  the  said 
church,  on  various  occasions,  and  at  very  distant  times ;  so  that  there  was  no  colour 
for  pretending  any  gurprize  in  that  respect:  that  the  garden,  after  the  completion 
of  such  intended  building,  would  be  more  useful  and  ornamental  than  it  was  before ; 
and  no  part  of  the  ground  of  it  would  be  taken  away  but  that  on  which  the  pillars 
in  the  piazza-walks  under  the  new  intended  dormitory  were  to  stand,  and  a  small 
part  at  each  end  where  the  second  Master's  lodgings  and  offices  were  intended  to 
be  built :  that  the  little  yard  claimed  by  Doctor  Friend  was  the  undoubted  property 
of  the  Dean  and  Chapter,  and  was  by  their  permission  used  as  the  school-garden,  and 
80  styled  in  their  acts;  but  was  never  the  garden  of  the  chief,  or  either  of  the 
School-masters;  that  one  part  of  it  was  expressly  reserved  to  the  Dean  and  Chapter 
by  a  clause  in  Mr.  Farrar's  lease,  and  the  other  part  of  it  was  not  intended  to  be 
built  upon,  but  only  to  have  an  arch  eight  or  nine  feet  broad,  and  about  nine  feet 
high  from  the  surface  of  the  ground,  turned  from  wall  to  wall  over  a  narrow  part 
thereof,  being  a  small  gravel  walk  of  which  no  use  was  made:  that  none  of  the 
relators  houses  would  suffer  any  real  prejudice,  much  less  such  as  would  entitle 
them  to  obstruct  the  building ;  nor  would  the  school  or  musaeum  be  damnified :  that 
the  garden  was  upon  all  accounts  the  most  proper  place  for  the  building,  and  would 
sufficiently  bear  the  foundation  of  it ;  and  that  there  were  much  greater  objections 
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in  point  of  property,  ezpence,  and  conTsnience,  to  the  erecting  a  new  building  in 
the  place  where  the  old  lodgings  stood ;  particularly,  that  the  King's  scholars  muit 
lie  in  private  houses  for  two  [646]  or  three  years,  while  the  chamber  was  rebuilding, 
which  would  ruin  4he  discipline  of  the  place. 

On  the  20th  of  June  1720,  this  cause  came  on  to  be  heard  before  the  Lord 
Chancier  Parker ;  when  his  Lordship  was  pleased  to  order,  that  the  parties  should 
proceed  to  a  trial  at  law  at  the  bar  of  tlie  Court  of  King's  Bench,  upon  the  foUo*- 
ing  issues;  whether  the  relators  the  Prebendaries  had  such  a  right  or  interest  in 
the  garden  as  that  the  Dean  and  Chapter  could  not,  without  their  consents,  law- 
fully build  thereon  according  to  the  plan  proposed?  whether  the  relator  Doctor 
Friend  had  such  a  right  and  interest  in  the  little  garden  as  that  the  Dean  and 
Chapter  could  not  lawfully  build  thereon,  without  his  consult,  according  to  tbe 
said  plan;  and  whether,  if  the  said  building  should  go  aa,  it  would  be  such  a 
nuisance  to  the  r^ators  Dent  and  Farrar,  as  that  they  might  lawfully  stop  the  same. 

From  this  order  the  defendants  appealed ;  contending  (T.  Lutwyche,  C.  Talbot), 
that  there  was  not  the  least  proof  in  the  cause,  that  the  Dean  or  any  of  the  Pre- 
bendaries had  any  distinct  or  separate  interest  in  the  garden ;  and  therefore  it  was 
conceived  no  question  could  arise  at  law,  whether  the  Dean  and  d^apter  had  a  right 
to  dispose  of  any  ground  belonging  to  them  in  common,  to  public  use  and  benefit, 
which  was  the  appellants  sole  aim ;  whereas  the  respondents  appeared  to  act  from 
views  of  private  interest  and  convenience  only.     TTiat  the  little  garden  or  court- 
yard claimed  by  Doctor  Friend  as  his  fre^old,  was,  and  plainly  appeared  to  be, 
the  undoubted  freehcdd  of  tRe  Dean  and  Chapter,  though  by  their  permission  used 
as  the  school-garden;    part  thereof   being  expreesly   reserved  to  the   Dean  and 
Chapter  by  a  clause  in  the  respondent  Farrar's  lease;  and  if  building  a  small 
arch  over  part  of  it  should  in  fact  be  any  inconvenience,  yet  it  was  so  minute  that 
the  School-master  ought  not,  on  such  a  trifling  consideration,  to  obstriict  a  charity 
intended  for  the  good  of  the  scholars.     Tliat  it  was  manifest  from  the  proofs  in  tbe 
cause,  that  the  houses  of  the  respondents  Dent  and  Farrar  would  not  be  damnified 
by  the  intended  building,  much  less  in  any  such  degree  as  to  entitle  either  of  them 
to  obstruct  it     That  no  clear  proof  being  made  of  any  one  material  point  alleged 
by  the  respondents  in  their  bill,  nor  any  doubt  remaining  touching  any  one  material 
fact  insisted  on  by  the  appellants,  no  point  of  law  could  arise  in  the  case  but  what 
might  and  ought  to  have  been  determined  by  the  Court  of  Chancery ;  and  eepeciallv 
in  the  case  of  a  charity,  where  the  most  expeditious  and  least  expensive  methods 
ought  to  be  adopted :  and  therefore  it  was  conceived,  that  the  Court  ought  finaih/ 
to  have  determined  the  place  where  the  building  should  be  erected.     That  it  wa» 
plainly  the  intention  of  Sir  Edward  Hannee  the  testator,  that  a  n«f  building  should 
be  erected ;  and  it  was  not  pretended  by  the  respondents,  tliat  there  was  any  place 
so  proper  for  the  erection  of  such  building  as  either  the  common  garden  or  the  aite 
of  the  old  chamber.     But  it  appeared  by  the  proofs,  that  nei-[647]-ther  the  con- 
tributions already  received,  or  those  justly  expected,  could  be  properly  laid  out 
in  rebuilding  the  old  chamber  in  the  place  where  it  stood,  or  if  they  could,  yet  the 
rebuilding  it  there  would  be  liable  to  all  the  objections  which,  with  any  colour  of 
reason,  were  urged  against  building  it  in  the  garden,  and  would  moreover  be  at- 
tended with  more  and  much  greater  inconveniencies ;  whereas  there  was  satisfactory 
proof  that  the  common  garden  was  the  most  convenient  place  for  the  scholars,  with 
respect  to  their  health,  learning,  and  virtue.     And  therefore  it  was  hoped  that  the 
decree  directing  the  said  issues  would  be  reversed,  and  the  information  dismissed 
with  costs. 

On  the  other  side  it  was  argued  (P.  Torke,  S.  Cowper),  tJiat  if  the  respondents  had 
only  shewn  a  reasonable  foundation  and  probable  evidence  of  a  right  which  they  had 
long  enjoyed,  and  claimed  as  their  freehold,  the  Court  of  Chancery  ought  not  to 
deprive  them  of  it  by  a  decree,  without  giving  them  an  opportunity  of  having  the 
same  tried  and  determined  by  the  course  of  the  common  law.  That  as  to  the  first  issue, 
it  appeared  by  the  statutes  of  the  college,  that  the  garden  was  appointed  by  the  founder 
for  a  common  garden  ;  and  though  the  whole  site  of  the  college  was  granted  to  the 
Dean  and  Chapter  by  charter,  yet  that  charter,  like  all  other  college  charters,  was 
;r«Btrained  by  the  statutes,  according  to  a  clause  in  the  charter,  that  the  college  should 
be  ordered  secundum  ordinationes  regula»  et  statuta  Us  ret  ttieeessoribtu  suit  per  »o« 
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m  quadam  indentura,  in  potterum  fienda   ipeeificand.   et  deelarand.     That  the 
Prebendaries  had  accordingly  enjojed  this  garden,  or  orchard,  ever  Bince  the  found- 
ation of  the  college,  and  were  always  thought  to  have  a  right  in  it,  as  appeared  by 
Bereral  acts  of  Chapter,  and  particularly  by  one  in  the  year  1639,  wherein  is  this 
clause;  "  That  none  but  the  Prebendaries  living  and  residing  about  the  church  shall 
have  a  key  to  ih»  orchard ;  that  the  orchard  being  restored  to  its  former  privacy,  tlie 
Prd)6ndariee  may  enjoy  the  benefit  thereof,  as  of  right  they  ought  to  do."     That  this 
right  was  conveyed  to  each  Prebendary    by  his  patent  under  the  great  seal,  which 
entitles  him  to  the  house  and  all  other  accommodations  of  his  immediate  predecessor, 
in  these  words ;  Coneedimtu  A.  B.  canonieatum  give  Prcehendam  modo  vacant,  df. 
habtnd.  dc  lenend.  preediet.  eanonicat.  live  Prcebend.  prcefat.  A.  B.  durante  vita,  una 
cum  omnibus  tt  eingruli*  profit,  commoditat.  domibut,  mantionibus,  eceteritque  juribut 
quibuteunque  dieto  eanonicat,  live  Prcebenda  quovit  modo  pertinent,  adeo  plene, 
libere  et  integre,  ac  in  tarn  amplis  modo  et  forma,  prout  C.  D.  aut  aUqui*  al.  pradeeet- 
ior,  <Sce.     That  this  garden  was  a  great  acoommodation  to  houses  that  had  no  tolerable 
outletB  or  gardens  belonging  to  them,  which  was  the  case  of  all  the  old  prebendal 
boiues;  and  if  the  majority  of  any  Chapter  had  a  right  to  take  away  a  part  of  this 
garden,  they  might  take  away  the  whole;  and  even  the  house  of  any  Prebendary,  as 
it  all  depended  on  the  same  reason.     That  as  to  the  second  issue,  the  respondent  Doctor 
Friend  had  a  grant  under  the  seal  of  the  Dean  and  Chapter,  in  which  "  they,  for  them- 
wlres  and  successors,  con-[648]-8titute  him  chief  Master  of  the  school ;  to  hold  tlie 
said  office,  and  all  profits,  lodgings,  and  all  other  aeeommodations  thereunto  belong- 
ing, in  as  large  and  ample  manner  as  Doctor  Enipe,  or  any  other  of  his  predeceesora, 
held  or  enjoyed  the  same,  for  and  during  his  natural  life."     And  by  virtue  of  which 
grant  Doctor  Friend  took  possession  of  this  little  garden,  in  the  same  manner  as  he 
took  possession  of  his  house  or  lodgings,  and  had  enjoyed  it  ever  since.     And  it  was 
fully  proved  in  the  cause,  that  this  little  garden,  called  tlie  school-garden,  had  been 
possessed  and  enjoyed  by  Doctor  Buaby,  Doctor  Enipe,  and  Doctor  Friend  successively, 
and  used  by  them  as  their  own  particular  garden,  of  right,  exclusive  of  all  others; 
and  that  they  alone  successively  had  the  key,  enjoyed  the  produce,  and  paid  the  gar- 
dener for  looking  after  it.     And  as  to  that  part  of  the  garden  which  the  appellants 
alleged  was  reserved  to  the  Dean  and  Chapter  by  a  clause  in  Mr.  Farrar's  lease,  it  was 
true  there  was  a  little  piece  of  ground  reserved  in  the  lease,  and  also  in  a  former  lease 
of  the  same  house  to  Doctor  Forrester ;  but  it  was  also  true,  that  after  this  lease  to 
Doctor  Forrester  was  granted,  this  piece  of  ground  was  by  act  of  Chapter,  12th  Decem- 
ber 1685,  added  to  the  school-garden,  and  ordered  to  be  always  thereafter  annexed 
and  continued  to  it.     That  Doctor  Busby  and  Doctor  Enipe  accordingly  enjoyed  the 
garden  with  this  addition ;  so  that  it  was  so  far  from  being,  by  that  reservation,  the 
right  of  the  Dean  and  Chapter,  that  it  belonged  to  Doctor  Friend  as  his  right  and 
freehold,  by  virtue  of  his  constitution,  as  the  rest  of  the  garden  did ;  and  therefore 
he  insisted  that  the  appellants  could  not  build  thereon,  nor  turn  an  arch  over  the  other 
part  of  the  garden,  according  to  their  plan,  without  his  consent.     As  to  the  third 
issue,  it  was  proved  that  the  intended  building  in  the  common  orchard  or  garden 
would  stand  within  less  than  five  yards  of  Doctor  Dent's  prebendal  house,  and  in  right 
angles  with  it,  and  would  consequently  obscure  his  light  and  intercept  his  air ;  and 
that  the  stair-case,  through  which  the  scholars  were  every  day  very  frequently  to  pass, 
wag  next  to  his  best  rooms  at  the  same  distance,  and  would  therefore  be  a  perpetual 
annoyance  to  him ;  besides,  that  while  the  new  dormitory  was  building,  which  might 
be  several  years,  he  would  not  be  able  to  live  in  his  house.     That  the  second  Master's 
lodgings,  part  of  the  intended  building,  would  stand  within  ten  yards  fronting  the 
windows  of  Mr.  Farrar's  best  rooms,  and  overlook  them,  and  within  five  yards  of  his 
side  windows,  and  would  therefore  very  much  obscure  his  lights,  and  totally  intercept 
the  prospect  and  air  of  the  common-garden,  which  by  his  lease  he  ought  to  enjoy,  and 
for  which  he  had  paid  a  considerable  fine.     As  to  liie  pretence  of  the  appellants,  that 
the  respondents  did  not  make  the  least  objection  to  the  building  in  the  common-garden 
tin  the  respondent  Doctor  Friend  purchased  Mr.  Allen's  le«w,  and  that  the  minute 
damage  which  he  imagined  he  might  sustain  in  such  lease  was  the  first  occasion  of 
this  suit,  and  that  he  prevailed  with  the  other  respondents  to  let  their  names  be  made 
use  of  in  the  present  in-[649]- formation ;  it  was  answered,  that  the  respondents  the 
Prebendaries  were  well  known  to  have  been  constantly  and  uniformly  against  any 
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building  in  the  common-garden,  both  in  the  time  of  the  late  and  of  the  present  Dean; 
and  that  ever  since  the  year  1711,  when  this  project  was  iirst  mentioned,  there 
generally  had  been  a  greater  number  of  Prebendaries  against  it  than  for  it ;  so  thst 
the  respondents  were  not  prevailed  upon  by  Doctor  Friend,  but  voluntarily  and 
heartily  entered  upon  a  defence  of  their  own  rights.  Tliat  th©  reason  of  Doctor 
Friend's  opposing  a  building  in  the  common-garden,  did  not,  as  suggested  by  the 
appeal,  proceed  from  any  interest  he  had  in  the  lease  granted  to  Mr.  Allen,  but  from 
a  full  persuasion  that  such  building  would  be  attended  -with  many  and  great  dis- 
advantages to  the  school  and  scholars  (whose  good  he  believed  himself  as  much  con- 
cerned for,  and  as  capable  to  judge  of,  as  any  of  the  appellants  were);  and  tiiatthe 
situation  of  the  old  dormitory  was  much  more  convenient  for  that  purpose,  as  he  had 
declared  long  before  he  had  any  thoughts  of  the  said  lease :  it  was  therefore  a  sur- 
mise without  foundation,  that  the  minute  damage  which  Doctor  Friend  might  sustain 
in  that  lease  was  the  first  occasion  of  this  suit,  he  not  having  thought  of  any  suit  till  he 
was  applied  to  by  some  of  the  respondents  the  Prebendaries,  to  join  with  them  in 
defending  their  several  rights,  and  opposing  a  design  so  generally  prejudiri.il  and 
inconvenient.  To  preserve  which  rights,  and  to  prevent  several  grievances  fej  tiiem- 
selves  and  otliers,  the  respondents  humbly  insisted  on  a  trial  at  law  according  to  tiie 
decree ;  and  hoped  the  House  would  not  deprive  them  of  any  benefit  -rhicb  they  mi^t 
have  by  the  law,  of  being  protected  in  their  just  rights  and  properties. 

But  after  hearing  counsel  on  this  appeal,  it  was  osdbrbd  and  aojoduks,  that  tiw 
decree  therein  complained  of,  should  be  reversed :  and  it  was  declared,  th.it  the  col- 
lege-garden was  a  more  proper  place  for  building  a  dormitory  than  the  place  where 
the  old  dormitory  then  stood ;  and  that  a  building  should  be  carried  on  in  the  said 
garden,  according  to  the  plan  proposed,  so  soon  as  conveniently  might  be,  doing  as 
little  damage  to  the  said  garden  in  erecting  thereof  as  possible ;  and  that  proper  direc- 
tions should  be  given  from  time  to  time,  in  order  thereto,  by  the  Court  of  Chancery: 
and  it  was  further  ordbrbd,  that  so  much  of  the  information,  or  bill,  exhibited  by  hi» 
Majesty's  Attorney-General  in  the  said  Court  at  the  relation  of  tl.e  respondents,  as 
2)tayed  a  perpetual  injunction  to  stay  the  building  a  dormitory  in  the  said  college- 
garden,  should  stand  dismissed.     (Jour.  vol.  21.  p.  522.) 


[650]  Case  8. — Thomas  Bennet, — Appellant ;  Michael  Treppass  and 
others, — Respondents  [7th  March  1722]. 

[Mew's  Dig.  V.  1432.     See  Payne  v.  Esdaile,  1888,  627.] 

[A  parson  sued  for  2s.  9d.  per  pound  for  tithes  of  houses  in  London,  under  the 
statute  37  Hen.  8.  (c.  12).  But  an  issue  was  directed  to  try,  whether  less  thaji 
that  sum  had  ever  been  paid ;  although  there  was  no  proof  of  any  r^;ular 
modus.] 

**  Ordbb  of  the  Court  of  Exchequer  apfirmbd.** 
Gilb.  Rep.  Eq.  191 :  Viner,  vol.  8.  p.  567.  note  to  ca.  3  :  **  Bunb.  106,  142.** 

The  appellant  became  vicar  of  the  parish  of  St.  Giles's,  Cripplegate,  London,  in 
AprU  1717,  and  in  Trinity  Term  1719,  he  exjiibited  his  bill  in  the  Court  of  Ex- 
chequer against  the  respondents,  as  occupiers  of  houses  within  the  parish,  for  tithes 
in  London,  after  the  rate  of  2s.  9d.  in  the  pound,  according  to  the  yearly  rent  of 
their  respective  houses :  and  he  grounded  this  demand  upon  a  statute  and  decree 
of  37  Hen.  VIII.  whereby  it  was  decreed  and  enacted,  "  That  the  citizens  and  inhsbi- 
tants  of  the  city  of  London,  and  liberties  of  the  same,  shall  yeariy,  without  fraad 
or  covin,  for  ever,  pay  their  tithes  to  the  parsons,  vicars,  etc.  after  the  rate  follow- 
ing; viz.  of  every  10s.  rent  by  the  year,  of  all  and  every  house  and  houses,  shops, 
warehouses,  cellars,  stables,  and  every  of  them,  within  the  said  city  and  liberty  of 
the  same,  16^d.  and  of  every  20s.  rent  by  the  year  of  all  and  every  such  house  and 
houses,  shops,  warehouses,  cellars,  stables,  and  every  of  them,  witjiin  the  said  city 
and  liberties,  2s.  9d. ;  and  so  above  the  rent  of  20b.  by  the  year,  ascending  from 
lOs.  to  10s.  according  to  the  rate  aforesaid." 

The  respondents  by  their  answer  to  this  bill  admitted,  that  during  the  time 
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therein  mentioned  tbey  had  respectively  occupied  houses  within  the  said  parish,  viz. 
the  respondent  Treppasa,  a  house  of  the  yearly  value  of  £12  ;  the  respondent  Bocket, 
a  house  of  the  yearly  value  of  £16 ;  and  the  respondent  Witchell,  two  houses  of  the 
yearly  value  of  £22;  but  tiiey  insisted  that  no  such  demand  was  ever  made  as 
2b.  9d.  in  the  pound,  by  any  former  vicar  of  the  parish;  nor  was  the  same  ever 
heard  of  within  the  parish  till  the  appellant  became  vicar,  which  was  but  two  years 
before  the  commencement  of  the  suit.  And  they  further  insisted,  that  they  were 
exempt  from  such  payments  after  the  rate  of  2b.  9d  in  the  pound,  either  by  virtue 
of  a  proviso  in  the  said  statute  and  decree,  whereby  it  was  provided  and  decreed, 
"that  where  less  sum  than  after  the  rate  of  16^d.  in  ^e  lOt.  rent,  or  less  sum  than 
2b.  9d.  in  the  208.  rent,  hath  been  accustomed  to  be  paid  for  tithes,  that  then,  in 
■nch  places,  the  said  citizens  and  inhabitants  shall  pay  only  after  such  rate  as  has 
been  accustomed ;"  or  by  some  other  lawful  ways  and  means. 

[661]  The  cause  being  at  issue,  and  witnesses  examined,  was  heard  on  the  27th 
of  October  1720 ;  and  there  being  no  proof  that  the  28.  9d.  was  ever  paid  or  de- 
manded within  iii&  parish,  till  by  Uie  appellant's  bill,  and  some  doubt  arising  con- 
cerning the  same,  the  Court  directed  that  a  case,  as  it  appeared  upon  the  evidence, 
riiould  be  stated  and  settled  by  counsel  on  both  sides ;  which  was  accordingly  done 
to  the  effect  following,  viz. 

That  there  was  no  proof  in  the  cause  whether  the  houses  in  question  were,  or  any 
of  them  was  in  lease,  at  the  time  of  making  the  said  act,  or  not ;  or  tbat  the  sum  of 
2g.  9d.  in  tiie  pound,  was  at  any  time  paid  according  to  the  value  of  the  houses,  by 
virtue  of  the  statute  and  decree  of  the  37th  Hen.  VIII. ;  but  it  waa  proved  by  some 
of  the  appellant's  witnesses,  in  their  cross  examinations  on  the  part  of  the  de- 
fendants, that,  till  the  time  of  the  present  vicar,  they  never  heard  of  any  such 
demand  as  2b.  9d.  in  the  pound  for  tithes  within  the  said  parish:  that  in  two 
ancient  tithe-books  there  appeared  to  be  charged  for  tithes,  against  the  names  of 
the  then  occupiers  of  Treppass's  house,  the  several  sums  of  5b.  and  3s.  4d.  and  in 
another  ancient  tithe-book  the  several  sums  of  5fi.,  Sb.  4d.,  and  28.  6d.  which  last 
mentioned  sums  of  3b.  4d.  and  2b.  6d.  were  proved  to  be  the  collector's  hand-writing, 
bat  tiiie  5b.  charged  against  Treppass'a  house  was  of  another  hand-writing ;  and  in 
another  book,  the  several  sums  of  Ss.  4d.  and  2b.  6d.  were  so  charged  and  proved  to 
be  of  the  collector's  hand-writing ;  and  that  no  certain  sum  annutdly,  or  modus,  in 
relation  to  Treppass'a  house,  was  proved  to  have  been  paid  but  as  aforesaid :  that 
in  another  tithe-book,  commencing  in  the  year  1708,  and  ending  in  the  year  1713, 
fiocket's  house  was  charged  1b.  6d.  and  Witchell'a  houses  Is.  each  quarterly.  It 
waa  proved  by  one  Suretya,  that  for  nine  yearB,  during  the  time  Bishop  Fowler  was 
vicar  of  the  parish,  he  the  said  Suretys  lived  in  Treppass's  house ;  and  during  that 
time,  never  paid  more  to  the  vicar  than  lOs.  per  ann.  or  28.  6d.  per  quarter :  there- 
fore the  question  on  the  said  case  was,  whether  2g.  9d.  in  the  pound  of  the  yearly 
rents  of  the  said  defendants  respective  houses  was  due  for  tithes,  by  virtue  of  the 
said  statute  and  decree  of  37th  Henry  VIII.  or  not. 

This  case  was  twice  argued,  by  counsel  on  both  sides ;  first  on  the  18th  of  April 
1722,  and  afterwards  on  the  26th.  of  October  following ;  but  the  Court,  conceiving 
Bome  doubt  in  relation  to  these  payments,  ordered  that  it  should  be  referred  to  a 
trial  at  law  upon  this  iesue,  viz.  "  Whether  any,  and  what  sum  or  sums,  less  than 
28.  9d.  in  the  pound  had  been  accuatomably  paid  for  any,  and  which  of  the  houses 
in  possession  of  the  respondents,  or  any  and  which  of  them." 

From  this  order  the  plaintiff  appealed,  insisting  (C.  Phipps,  E.  Edlin),  that  no 
issue  whatever  ought  to  have  been  directed ;  because  there  could  be  no  occasion  to 
send  those  facts  to  be  tried  by  a  jury  which  had  already  been  settled  and  agreed  to 
by  Uie  consent  of  both  parties,  in  ihe  above  case ;  and  that  with  so  much  care  and 
deliberation  [652]  as  to  take  up  fifteen  months  in  preparing  the  same,  to  the  appel- 
lant's great  delay  and  prejudice;  that  it  appeared  from  the  answer  of  the  respond- 
ents, that  there  was  no  one  customary  rate  in  that  part  of  the  parish  of  Cripplegate 
which  lies  within  the  city  of  London ;  the  respondent  Treppass's  pretended  payment 
being  after  the  rate  of  about  12d.  in  the  pound,  and  Socket's  and  Witchell's 
after  the  rate  of  about  4d.  in  tlie  pound,  and  no  more;  and  for  this  reason 
also  it  was  apprehended  an  issue  was  unnecessary:  that  the  respondents  had  not 
given  the  least  colourable  proof  of  any.  modus  or  cuBtomary  payment  whatsoever, 
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BO  as  to  bring  them  -within  tiie  proviso  of  the  act  of  Parliament ;  nothing  more  being 
proved,  than  that  between  the  years  1708  and  1713,  Socket's  house  had  been 
charged  with  Is.  6d.  and  Witchell's  houses  with  Is.  each;  and  as  to  Treppass's  houK, 
that  different  sums  had  formerly  been  paid,  viz.  Ss.  4d.  and  2s.  6d..:  that  the  re- 
spondents ought  not,  in  this  case,  to  have  been  admitted  .to  read  their  proofs  to 
support  such  pretended  customary  rates,  because  they  had  not  fixed  or  alleged  any 
time  when  the  same  were  payable ;  and  by  the  constant  practice  of  the  Court  of  Ex- 
chequer, a  modus  is  held  to  be  void,  where  no  time  is  alleged  or  appointed  for  the 
payment  of  it :  that  the  neglect  of  the  appellant's  predecessors  to  demand  according 
to  the  statute  could  be  no  prejudice  to  a  right  vested  by  the  express  words  of  that 
statute,  which  was  made  to  regulate  and  establish  an  immemorial  custom  of  paying 
tithes  in  London*;  and  therefore  it  was  hoped  l^at  l^e  decree  would  be  reversed, 
and  ttiat  the  appellant  should  have  an  account  from  the  respondents  according  to 
the  statute;  since  he  must  either  have  that  or  not'ung,  there  being  no  proof  of  anv 
customary  rate  payable  for  the  respondent's  houses,  sufScient  to  ground  a  demand 
upon. 

On  the  other  side,  it  was  said  (N.  Fazakerley,  C.  Talbot)  to  be  usual  for  Courts  of 
Equity  to  direct  trials,  where  matters  of  fact  appeared  doubtful;  espe-rSSSl-cislly 
if  Fuch  facts  depend  upon  custom  and  usage,  which  are  matters  most  proper  to  be 
determined  by  a  jury;  that  the  constant  acceptance  of  lesser  sums  than  28.  9d.  lu 
the  pound  was  apprehended  to  be  sufficient  to  induce  the  Court  to  direct  such  an 
issue  as  they  had  done^  as  it  could  not  be  presumed  tliat  tlie  vicars  of  the  parish 
would  80  long  have  accepted  of  such  lesser  payments,  if  2s.  9d.  in  the  pound  had 
been  due  to  them ;  because  the  same  would  make  the  living  £3000  per  ann.  more 
than  it  was  now  worth,  being  only  about  £800  per  ann. :  l^t  as  it  appeared,  that 
lesser  sums  than  2s.  9d.  in  the  pound  had  been  paid  for  the  respondents  houses  re- 
spectively, it  was  a  strong  evidence  of  an  accustomed  payment,  and  especially  in 
this  case  where  the  full  sum  of  2s.  9d.  had  never  in  any  single  instance  been  paid: 
nor  was  there  any  evidence  that  contradicted  the  pajrment  of  these  lesser  sums,  or 
proved  any  variation  in  those  payments:  as  to  the  objection  made  by  the  appellant, 
that  the  direction  of  the  trial  would  be  the  occasion  of  great  delay  and  expence  to 
him ;  it  was  said  that  the  contrary  was  truei,  for  that  a  trial  might  have  been  had. 
and  a  final  decree  made  in  less  time  and  at  less  expence  than  what  was  occasioned 
by  the  present  appeal.  But  it  was  manifest,  that  the  avoiding  either  expence  or 
delay  had  been  very  little  in  the  appellant's  view ;  there  being  a  clause  in  the  afore- 
said statute  or  decree^  "  That  if  any  variance,  controversy,  or  strife  do  or  shall 

*The  following  note  is  subjoined  to  the  appellant's  case:  "The  appellant 
humbly  hopes,  he  is  sufficiently  authorised  in  affirming,  that  this  right  was  vested 
in  the  Clergy  of  London,  by  t|he  immemorial  custom  of  that  city,  antecedent  to  the 
statute:  it  appearing  in  the  case  of  Dr.  Dunn,  related  in  Sir  H.  Calthorp's  Reports, 
fol.  62.  from  the  records  of  London,  there  referred  to,  and  from  several  other  books 
of  great  antiquity,  that  in  13  Henry  III.  there  was  an  ancient  custom  which  had 
then  been  used  time  out  of  mind,  that  provision  should  be  made  for  the  ministry 
of  London  in  this  manner,  viz.  That  he  which  paid  20s.  for  his  house,  should  offer 
every  Sunday  and  every  Apostle's  day,  whereof  the  evening  was  fasted,  one  half- 
penny; and  he  that  paid  but  10s.  rent  yearly  should  offer  but  one  farthing;  which 
amounted  to  2s.  6d.  in  the  pound  in  the  whole  year,  there  being  then,  besides  the 
fifty-two  Sundays,  eight  Apostles'  days,  tlie  vigih  whereof  were  fasted,  and  no  more ; 
which  payment  continued  till  13  Rich.  IL  about  which  time  the  Clergy,  beginnin^r 
to  insist  on  offerings  to  be  paid  on  twentjy-two  Saints'  days  more,  it  then  amounted 
to  38.  5d.  in  the  pound  yearly.  And  in  36  Hen.  VI.  there  was  a  composition  between 
the  citizens  of  London  and  the  ministers,  that  this  payment  should  be  made  accord- 
ing to  that  rate.  But  disputes  afterwards  arising,  there  was  a  submission  to  the 
Lord  Chancellor  and  divers  others  of  the  Privy-Council,  and  they  made  an  order 
for  the  payment  of  tithes,  according  to  the  rate  of  28.  9d.  in  the  pound,  which  was 
first  promulgated  by  proclamation,  and  afterwards  established  l^  act  of  Parliament 
17  Hen.  VIII.  There  was  another  order  or  decree  made  to  the  same  purpose,  with 
some  additions,  and  confirmed  by  act  of  Parliament  37  Hen.  VIII.  which  is  the  act 
on  which  the  appellant  now  founds  his  demand." 
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arise  within  the  said  city,  for  the  non-payment  of  tithes,  etc.  or  if  any  other  doubt 
ariae  upon  any  other  thing  contained  within  the  said  decree;  that  then,  upon  com- 
plaint made  by  the  party  grieved  to  the  Mayor  of  the  City  of  London,  for  the  time 
being,  the  said  Mayor,  by  the  advice  of  counsel,  shall  call  the  said  parties  before  him 
and  make  a  final  end  in  the  same,  with  costs,  to  be  awarded  by  the  discreition  of  the 
said  Mayor  and  his  assistance."  Which  method,  if  the  appellant  had  thought  fit  to 
have  taken,  the  matters  in  question  might  have  been  long  since  determined,  at  a 
very  easy  expence:  and  therefore  it  was  hoped,  that  the  order  would  be  affirmed 
and  the  appeal  dismissed  with  costs. 

Accordingly,  after  hearing  counsel  on  this  appeal,  it  was  ordbbid  and  adjttdoid, 
that  the  same  should  be  dismissed ;  and  the  order  therein  complained  of,  affirmed. 
(Jour.  vol.  22.  p.  109.) 


[664]  Cask  9. — Edwabd  Edgwobth, — AppeMant ;  Mkad  Swipt, — JReeponeUnt 

[11th  February  1725]. 

[Where  a  party  claims  under  marriage-artiolee  and  settlements  made  in  pur- 
suance thereof,  it  is  not  sufficient  to  direct  an  issue  to  try  the  validity  of 
the  articles  only;  but  the  issue  should  be  extcinded  to  try  the  execution  of 
the  subsequent  sebtlements.] 

**  Dbcbsb  of  the  Irish  Chancery  bivibbbd.** 

Sir  Edw&rd  Tjrrrell  Bart,  being  seised  in  fee  of  Longwood  and  several  other 
lands  in  the  kingdom  of  Ireland,  of  great  yearly  value;  and  possessed  of  the  lands 
of  Lynn  and  Rathduffe,  in  the  county  of  Weetmeath,  for  the  term  of  1000  years, 
at  a  pepper-corn  rent,  by  virtue  of  a  lease  from  Nicholas  Darcy  Esq.  died  in  the 
year  1690,  leaving  issue  Catherine,  his  only  daughter  and  heir,  the  appellant's 
mother. 

The  said  Sir  Edward  Tyrrell  was,  after  his  death,  outlawed  for  high  treason, 
on  account  of  the  rebellion  in  Ireland ;  by  means  whereof  the  said  several  lands 
were  seised  into  the  hands  of  their  Majesties  King  William  and  Queen  Mary. 

But  there  being  a  prospect  of  reversing  that  outlawry  as  being  erroneous,  Robert 
Edgworth  Esq.  the  appellant's  father,  proposed  to  marry  the  said  Catherine^,  and 
having  obtained  the  consent  of  Dame  EUinor  Tyrrell,  her  mother,  it  was,  by  articles 
previous  to  the  marriage,  dated  the  6tli  of  July  1692,  and  made  between  the  said 
Robert  of  the  one  part,  and  the  said  Dame  Ellinor  Tyrrell,  on  behalf  of  herself  and  her 
said  daughter  CaUierine,  of  the  other  part,  agreed,  that  whenever  the  said  Catherine, 
or  the  said  Robert  in  her  right,  should  be  restored  to  the  estate  of  the  said  Sir 
Edward  Tyrrell,  or  any  part  thereof,  the  same  should  immediately  aiter  be  settled 
on  the  said  Robert  and  Catherine  for  their  lives,  and  the  life  of  the  longer  liver  of 
them;  remainder  in  tail  male  to  the  first  son  of  the  said  Robert  by  th^  said 
Calierine,  with  other  remainders  over. 

The  marriage  soon  afterwards  took  .effect ;  and  Sir  Edwai-d's  estate  being  vested 
in  the  trustees  of  Irish  forfeitures,  by  the  act  of  resumption,  it  was,  by  a  private 
act  of  Parliament  made  in  tlie  first  year  of  Queen  Anne,  enacted,  that  the  ^aid 
trusteeB  should  conv^  all  the  estate  forfeited  by  the  said  Sir  Edward  Tyrrell  to 
the  said  Robert  and  Catherine,  and  their  heirs,  discharged  of  all  forfeitures;  and 
the  said  trustees,  by  deeds  of  lease  and  release,  dated  the  8th  and  9th  of  October 
1702,  conveyed  the  siune  accordingly;  and  also  by  tlioir  deed,  dated  the  10th  of 
the  same  month,  granted  the  said  lands  of  Lynn  and  Rathduffe  to  the  said  Robert 
and  Catherine  for  974  years,  being  the  residue  then  to  come  of  the  said  term  of 
1000  years. 

[666]  Robert  Edgworth  being  extravagant,  and  Dame  Ellinor  fearing  the  con- 
sequences thereof,  used  her  best  endeavours  to  provide  a  separate  maintenance 
for  the  said  Catherine  and  her  issue  during  the  life  of  Robert;  and  for  that 
purpose  she  proposed  to  release  a  right  which  she  had  to  a  third  part  of  the  said 
estate  for  life,  which  at  that  time  amounted  to  £600  per  ann.  and  upwards,  to 
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the  said  Robert  Edgworth  for  £200  on  condition  that  he  would  convey  aad  anign 
oyer  the  said  term  for  the  separate  maintenance  of  the  said  Catherine  during  her 
life,  and  aiter  her  death  for  ^e  use  and  benefit  of  her  ddeet  son  by  him ;  to  which 
proposal  Robert  having  agreed,  Dame  Ellinor  accordingly  executed  such  rdeue; 
and  as  a  farther  inducement  to  Robert,  did  remit  to  him  £100,  part  of  the  said 
£200,  and  thiereupon  Robert,  in  pursuance  of  the  said  agreement,  prevailed  upoo 
John  Percival  Esq.  who  was  entitled  by  several  mesne  assignments  to  a  mort- 
gage of  the  said  term  under  Sir  Edward  TyrreU,  to  assign  over  the  same  to  Roberi 
Adair  Gent,  who  was  pitched  upon  to  be  a  trustee  in  tiie  said  settlement,  and  in 
which  deed  of  assignment  the  said  articles  were  recited ;  and  in  further  execution 
of  the  said  agreement,  Robert  and  Catherine,  on  tlie  iTtib.  of  June  1703,  conveyed 
the  residue  of  the  said  term  to  the  said  Robert  Adair  upon  the.  following  trueU, 
viz.  that  Catherine  might  receive  and  dispose  of  the  yearly  rents  and  profit*  of 
the  lands  for  her  natural  life,  to  her  separate  use,  as  if  sole;  and  afterwards  in 
trust  for  and  to  the  only  use  and  behoof  of  the  appellant,  by  the  designation  of  the 
first  and  eldest  son  of  the  said  Robert  by  the  said  Catherine;  and  the  said  Robert 
Edgworth,  by  the  same  deed,  reserved  to  himself  a  yearly  rent  of  £20  during  his 
life  out  of  the  said  leasehold  premises,  with  liberty  to  distrain  for  the  same. 

The  reversion  and  inheritance  of  the  lands  of  Lynn  and  RatliduSe  being  fo^ 
feited  by  the  attainder  of  Nicholas  Darcy  the  lessor,  and  being  vested  in  the  said 
trustees,  they,  for  some  small  consideration,  conveyed  the  same  to  the  said  Robert 
Edgworth. 

In  pursuance  of  the  said  marriage-articles  Robert  Edgworth  and  his  wife  con- 
veyed to  Francis  Edgworth  Esq.  etnd  his  heirs  the  reversion  of  the  said  lut- 
mentioned  premises,  and  all  other  the  estate  formerly  belonging  to  Sir  Ekiirard 
Tyrrell,  to  the  use  of  the  said  Robert  and  Catherine,  for  their  lives,  without 
impeachment  of  waste ;  with  remainder  to  the  use  of  the  appellant  their  eJdest  son, 
during  his  natural  life;  remainder  to  the  trustee  and  his  heirs,  for  preserving 
the  contingent  uses ;  remaitider  to  the  appellant's  first  and  other  sons  succeesivelj 
in  tail  male;  with  several  remainders  over:  and  with  power  for  the  said  Robert 
and  Catherine  to  charge  portions  for  younger  children  not  exceeding  £1000;  and 
a  power  for  tlie  appellant,  after  the  death  of  Robert  and  Catherine,  to  settle  a 
jointure  on  any  wife  he  should  marry,  not  exceeding  £300  per  ann. 

Catherine  died  in  the  year  1707,  leaving  the  appellant  her  eldest  son,  then  a 
minor  about  nine  years  old;  whereupon  the  said  Robert  Edgworth,  in  some  few 
months  afterwards,  married  a  [656]  second  wife;  and  notwithstanding  the  said 
articles  and  settlement,  took  upon  him  to  make  fee  farms  and  long  leases  of  the 
premises,  or  part  thereof,  at  small  rents,  and  to  mortgage  and  sell  othier  part 
thereof ;  and  publicly  notified  that  he  intended  to  sell  the  residue. 

But  the  appellant  having  come  to  the  knowledge  of  his  title  to  the  pretnisea 
under  the  said  articles,  settlement,  and  deed  of  trust,  did,  for  preventing  any  further 
sale,  give  public  notice  of  such  his  title;  at  which  Robert  his  father  being  displeased, 
and  some  other  disputes  having  arisen  between  them,  Robert,  in  December  1717, 
exhibited  his  bill  in  the  Court  of  Exchequer  in  Ireland  against  the  appellant, 
alleging,  that  neither  he  or  the  said  Catherine  ever  made  or  executed  any  articles 
upon  or  before  their  intermarriage,  or  any  settlement  of  the  said  premises;  and 
tlierefore  prayed,  that  if  the  appeUant  did  insist  on  any  articles  or  settlement, 
he  might  be  obliged  to  shew  cause  why  the  same  should  not  be  brought  into  Court 
and  lacerated. 

To  this  bill  the  appellant  put  in  his  answer,  though  at  that  time  a  minor,  and 
insisted  on  the  said  articles  and  settlement;  and  the  cause  being  at  issue,  many 
witnesses  were  examined,  who  proved  the  articles  and  settlement ;  but  some  ordos 
having  been  made  in  the  cause,  which  the  appellant  apprehended  would,  in  their 
consequences,  run  him  into  many  suits,  he,  on  the  27th  of  March  1721,  appealed 
to  Parliament  from  those  orders,  and  upon  hearing  tliat  appeal,  they  were  reversed ; 
and  it  was  ordered,  that  the  said  Robert  Edgworth  should  make  all  the  purchasers, 
lessees,  and  mortgagees  parties  to  the  said  bill,  or  to  join  with  him  therein ;  to  the 
end  that  one  decree  mi^ht  conclude  all  parties,  and  that  the  appeUant  should  not 
be  harassed  with  a  multiplicity  of  suite  about  one  and  the  same  matter. 

Notwithstanding  this  order,  Robert  Edgworth  made  no  farther   progress  in 
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the  c&use  than  to  eerve  soma  few  of  the  tenants  with  Bubpoenas  to  answer ;  but  in 
order  to  deprive  the  appellant  of  the  benefit  of  the  said  order,  he  procured  the 
present  respondent  to  exhibit  a  bill  in  the  Court  of  Chancery  in  Irdand  against 
himself,  the  said  Robert  Adair,  the  app^ant  and  others,  pretending  that  the  said 
lands  of  Lynn  were  granted  to  him  in  fee  farm  by  the  said  Robert  Edgworth,  some 
time  in  the  year  1711,  and  praying  that  the  same  might  be  established,  and  the 
said  articles  and  settlement  set  aside;  and  that  Adair  might  be  obliged  to  convey 
over  iha  said  trust-term  to  the  respondent,  in  order  to  protect  his  title  to  the 
premises  under  the  said  fee  farm;  or  that  the  said  Robert  Edgworth  might  be 
compelled  to  make  him  recompemce  for  tiie  value  thereof,  and  the  loss  he  was  likely 
to  be  at  l^  the  appdlant's  pretensions,  out  of  his  real  and  personed  estate. 

To  this  last  bill  the  appellant,  though  at  that  time  ejso  a  minor,  put  in  his 
answer,  and  thereby  insisted  on  the  said  articles  and  settlement,  and  also  on  the 
deed  of  trust;  and  that  he  was  a  purchaser  under  the  same  for  valuaUe  con- 
siderations, prior  to  any  right  pretended  to  by  the  respondent. 

[667]  The  appellant  soon  afterwards  caused  an  ejectment  to  be  brought  in  the 
Court  of  King's  Bench  in  Ireland,  in  Adair's  name,  for  recovering  the  actual 
possession  of  the  said  lands ;  to  which  tlie  said  Robert  Edgworth  and  the  respondent 
appeared  and  made  defence,  and  the  appellant  being  prepared  to  go  to  trial,  the 
respondent,  by  contrivance  with  Adair,  prevailed  on  him  to  release  the  action; 
though  the  appellant  had  tendered  him  undeniable  security,  to  indemnify  him 
from  any  loes  ihtA  might  attend  the  same.  And  at  the  same  time  the  respondent, 
in  pursuance  of  such  contrivance,  exhibited  a  supplemental  bill  against  the  appel- 
lant and  Adair,  and  served  Adair  with  process  long  beffore  the  appellant  wtM 
served,  or  had  notice  that  any  such  biU  was  filed;  by  which  management  the 
respondent  obtained  an  injunction  for  want  of  Adair's  answer  in  time;  but  the 
appellant  being  soon  after  apprised  thereof,  put  in  his  answer  forthwith,  and  after 
some  time  prevailed  on  Adair  to  put  in  his  answer. 

The  appellant  thereupon  applied  to  the  Court  in  the  usual  manner  to  dissolve 
the  injunction,  or,  in  case  it  should  be  thought  proper  to  continue  the  same,  that 
the  respondent  might  be  obliged  to  waive  ^e  benefit  of  the  release  from  Adair, 
and  give  judgment  at  law  upon  the  ejectment,  with  a  release  of  errors;  both  which 
the  Lord  Chancellor  was  pleased  to  refuse,  and  continued  the  injunction  till  the 
hearing. 

The  cause  being  at  issue,  witnesses  were  examined  on  both  sides;  but  the  res- 
pondent having  obtained  an  order  to  pass  publication  before  the  appellant  had 
wholly  finished  examining  his  witnesses,  and  the  cause  being  set  down  to  be  heard, 
the  appellant  was  under  a  necessity  of  applying  to  ihe  Court  for  liberty  to  prove 
some  exhibits,  viva  voce,  which,  he  had  before  proved  in  other  causes;  and  though 
this  was  merely  a  motion  of  course,  yet  th0  Lord  Chancellor  thought  proper  to 
refuse  it;  and  ihe  cause  coming  to  be  heard  on  a  conditional  decree  upon  the  23d 
and  25th  of  November  1723,  his  Lordship  was  pleased  to  admit  the  answer  of  the 
said  Robert  Edgworth  to  be  read  as  evidence  against  the  appelant;  and  on  the 
27th  of  January  following  he  directed  an  issue  to  try  whether  the  said  articles, 
dated  the  5th  of  July  1692,  were  perfected  by  the  said  Robert  Edgworth;  and  his 
Lordship  at  the  same  time  declared,  that,  in  case  the  said  articles  were  found  to  be 
perfected,  ho  would  consider  the  equity  of  the  respondent's  case. 

The  appellant  intending  to  appetd  from  these  several  proceedings,  applied  to 
the  Deputy  Register  of  the  Court  of  Chancery  for  attested  copies  of  the  minutes 
taken  on  the  motion  for  liberty  to  prove  exhibits  viva  voce  at  the  hearing ;  which 
being  denied,  he,  on  the  24th  of  February  1723,  applied  to  the  Court  to  oblige  the 
Register  to  attest  those  minutes,  but  the  Lord  Chancellor  was  pleased  to  refuse  the 
same. 

The  appellant  therefore  prepared  an  appeal ;  but  before  it  could  be  presented, 
an  order  was  made  that  no  more  appeals  should  be  received  that  session :  Uie  res- 
pondent taking  advantage  of  this  [658]  accident,  and  knowing  that  the  appellant 
was  detained  in  England  on  account  of  some  other  appeals  then  depending,  applied 
to  the  Court  on  the  6th  of  May  1724,  to  have  the  issue  taken  as  found  against  the 
appellant,  which  was  ordered  aocordingly;  and  on  Friday  the  12th  of  June  follow- 
ing, his  Lordship  was  pleased  to  decree,  that  the  articles  and  settlement  which  the 
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appellant  was  refused  liberty  to  prove  on  the  hearing,  and  to  which,  the  issue  had 
no  relation,  should  be  set  aside,  and  the  fee-farm  deed  established;  and  further 
ordered,  that  the  defendant  Adair  siiould  convey  over  to  the  respondent  the  residue 
of  the  said  term,  and  likewise  the  said  mortgage;  and  that  a  perpetual  injunction 
should  be  awarded  against  4he  appellant,  to  stop  all  further  proceedings  under  the 
said  articles  and  settlements 

In  support  of  the  appeal  it  W8ks  said  (J.  Roche,  £.  Hoskins),  that  the  appellant 
having  sworn  in  his  answer  that  he  was  a  purchaser  for  a  valuable  consideration, 
prior  to  any  right  pretended  to  by  the  respondent,  and  not)  having  confessed  any 
manner  of  equity  therein ;  the  injunction  ought  not  to  have  been  continued,  nor  the 
appellant  prevented  from  asserting  and  verifyinig  his  title  at  law.  But  if  there 
had  been  any  colour  for  continuing  the  injunction,  the  Court  ought  to  have  obliged 
the  respondent  to  give  the  appellant,  or  his  trustee,  judgment  at  law,  with  a  rdeaseof 
errors.  That  the  refusing  the  appellant  liberty  to  prove  exhibits  viva  voce,  at  the 
hearing  of  the  cause,  was  unprecedented.  That  the  term  appearing  to  have  been 
assigned  to  Adair  for  a  valuable  consideration,  upon  express  trust  for  the  appelant, 
after  the  death  of  Catherine,  a  Court  of  Equity  ought  not  to  have  interposed; 
especially  as,  if  the  allegations  of  the  respondent's  bill  were  true,  he  might  by  hti 
own  shewing,  have  made  a  good  defence  and  had  a  proper  remedy  at  law ;  and  there- 
fore, and  for  that  the  whole  of  this  suit  seemed  calculated  to  elude  the  order  made 
on  hearing  the  former  appeal,  the  bill  ought  to  have  been  dismissed.  That  the 
appellant's  present  title  to  the  lands  of  Lynn  and  Rath.duSe  was  under  the  deed  of 
trust  to  Adair,  and  not  under  the  articles,  and  therefore  no  issue  ought  to  have  been 
directed  aa  to  those  lands ;  and  the  rather,  for  that  th^e  was  not  any  room  left  t? 
conceive  or  entertain  the  least  doubt  of  the  reality  thereof,  the  Court  having  declared 
the  same  were  sufficiently  proved ;  and  as  the  persons  who  appeared  to  be  enlutied  to 
estates  in  remainder,  by  virtue  of  the  artidee  and  settlement,  were  not  made  parties 
to  the  suit,  no  trial  could  be  effectual,  available,  or  conclusive,  as  to  tliem.  That 
the  answer  of  Robert  Edgworth  was  admitted  to  be  read  as  evidence  against  the 
appellant,  which  ought  not  to  have  been  done:  and  that  Adair  was  not  only  decreed 
to  assign  over  the  term  to  which  he  was  entitled  in  trust  for  the  appellant,  under  the 
deed  of  the  17th  of  June  1703,  but  also  the  mortgage  for  protecting  the  reepondeot's 
title,  and  which  ought  not  to  have  been  decreed  to  be  so  assigned,  without  first  pe^ 
mitting  the  same  to  be  proved  and  read,  or  knowing  what  it  was. 

[659]  On  the  other  side  it  was  insisted  (P.  Yorke,  C.  Talbot),  that  the  respondent 
was  a  purchaser  of  the  said  fee-farm  lease  of  Lynn  for  a  valuable  consideration, 
without  any  notice  of  the  said  articles  and  settlement,  even  if  the  same  were  real 
and  genuine :  but  Robert  Edgworth  had,  upon  oath,  absolutely  denied  that  he  had 
ever  executed  the  said  articles  or  settlement.  That  the  pretended  assignment  of 
the  term  to  Adair,  in  trust  for  the  appellant,  and  under  which  he  now  claimed  a 
title  to  the  lands  of  Lynn,  appeared  to  be  engrossed  on  parchment;  whereas  by  the 
evidence  of  witnesses  of  undeniable  character,  it  appeared,  that  the  assignment  of 
the  said  term  executed  by  the  said  Robert  Edgworth,  the  appellant's  father,  was 
engrossed  on  paper:  and  the  appellant  having  brought  an  ejectment  against  one 
Smitli  and  Damer  to  recover  the  lands  of  Rathduffe,  under  the  same  title ;  the  jury 
upon  the  triid  found  a  verdict  for  the  defendants.  That  the  appellant  examined 
witnesses  to  prove  the  execution  of  the  pretended  settlement  of  December  1703,  but. 
having  failed  therein,  and  there  being  just  ground  to  suspect  ih»  reality  of  it,  it  vaa 
apprehended  the  Court  did  right  in  refusing  him  liberty  to  prove  the  same  viw 
voce  at  the  hearing.  That  the  appellant  had  received  great  indulgence  in  the  pro- 
ceedings in  this  cause,  for  publication  was  respited,  that  he  might  have  time  to 
examine  the  witnesses  which  he  desired,  and  several  times  were  appointed  for  the 
appellant  to  appear,  in  order  to  try  the  issue  directed,  before  tlie  same  was  ordered 
to  be  taken  pro  eonfesso;  but  he  having  avoided  such  trial,  it  was  but  just  to  take 
the  said  issue  pro  eonfesso ;  and  the  decree  founded  thereon,  being  perfectly  agree- 
aUe  to  the  rules  of  equity,  ought  to  be  affirmed. 

But  after  hearing  counsel  on  this  appeal,  it  was  ordbrbd  and  adjttdgbd,  that 
the  order  of  the  27th  of  January  1723,  and  all  the  proceedings  subsequent  thereto, 
should  be  reversed ;  and  that  the  Lord  ChanceUor  of  Ireland  ^ould  direct  an  issne 
at  law,  to  try  the  validity  of  the  execution  of  the  articles  of  the  6th  of  July  1693,  o! 
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the  settlement  of  the  17th  of  June  1703,  and  of  the  settlement  of  the 
25Ui  of  December  1703;  which  issue  should  be  tried  at  "the  bar  W  the 
Court  of  Common  Pleas,  by  a  jury  of  the  county  of  Weetmeath ;  and  that  the 
said  Lord  Chancellor  should  give  proper  directions  for  the  settling  and  trying  the 
same:  and  it  was  further  obdbbbd,  that  the  appellant  should,  with  all  convenient 
speed,  deliver  the  said  articles  and  settlements  into  the  said  Court  of  Chancery,  to 
ronsin  there  till  the  trial  should  be  had ;  but  in  tiie  mean  time  to  be  inspected  by 
eacii  party  as  there  should  be  occasion ;  and  that  the  said  articles  and  settlements 
should  be  produced  at  such  trial,  and,  after  the  same  had,  be  returned  back  to  the 
said  Court  of  Chancery  to  be  disposed  of  as  the  said  Court  should  direct ;  and  each 
party  should,  after  such  trial,  resort  back  to  the  said  Court  of  Chancery,  to  have  such 
further  directions  as  should  be  just.     (Jour.  vol.  22.  p.  592.) 


[660]  Case  10. — Sir  John  Eous, — AppeUant ;  John  Barker  and  others, — 
Bespondents  [23d  March  1725]. 

[MeVs  Dig.  ii.  1853.] 

[On  a  bill  by  the  Lord  of  a  Manor,  praying  a  commission  to  ascertain  the 
boundaries  of  a  copyhold  estate,  an  Issue  was  directed  to  try  what  copyhold 
lands  were  in  the  possession  of  tiie  defendant.  But,  on  an  appeal,  this  decree 
was  reversed,  and  a  commission  of  inquiry  directed  with  a  previous  inspec- 
tion of  all  deeds,  etc.] 

In  the  manor  of  Bedfield  in  Suffolk,  whereof  the  appellant  was  seised  in  fee, 
there  were  several  freehold  and  copyhold  tenements  intermixed,  out  of  which  several 
freQ  rents  and  quit  rents  were  yearly  payable  to  the  Lord  of  the  manor  for  the  time 
being;  and  in  this  manor  there  is  an  immemorial  custom,  that,  upon  the  death  or 
alienation  of  every  copyhold  tenant,  a  fine,  according  to  the  yearly  value  of  the 
copyhold  lands  and  tenements,  is  always  paid  and  payable  to,  and  at  the  will  of  the 
Lord,  besides  the  quit-rents  and  services  in  arrear. 

James  Mayhew,  the  respondent  John  Mayhew's  father,  being  seised  of  several 
freehold  lands  within  the  manor,  and  also  of  several  pieces  of  copyhold  land  holden 
of  the  game,  the  copyhold  lands  containing  in  the  whole  fifteen  acres  and  three 
roods,  and  lying  intermixed  with,  and  by  a  long  unity  of  possession  not  to  be  dis- 
tinguished from  the  freehold  lands;  he,  on  the  14th  of  October  1703,  surrendered 
into  the  hands  of  the  appellant,  as  Lord  of  the  said  manor,  to  the  use  of  John 
Barker  and  his  heirs,  six  pieces  of  land,  containing  fifteen  acres  and  three  roods, 
part  of  the  said  copyhold  lands,  described  by  the  ancient  names  following,  viz. 
"  One  acre  of  land,  called  Freebornee ;  tliree  roods,  called  Gelyans ;  two  pieces,  con- 
taining two  acres,  lying  in  a  close  called  Gelyans ;  one  other  piece,  in  the  same  close, 
containing  one  acre;  one  other  piece,  containing  seven  acres;  and  one  other  piece, 
called  Shraggs,  containing  four  acres ;"  subject  to  a  proviso  or  condition,  to  be  void 
on  payment  of  £147  upon  the  14th  of  October  then  next.  And  default  being  made 
in  payment  of  this  sum,  according  to  th^  condition,  the  said  John  Barker  was 
admitted  tenant  to  the  premises,  at  a  general  court  holden  for  the  said  manor  on 
the  17th  of  January  1704 ;  upon  which  admission,  he  paid  a  fine  to  the  appellant, 
as  Lord  of  the  manor. 

The  said  James  Mayhew  having,  about  the  time  of  the  surrender,  mortgaged  the 
remaining  part  of  his  estate  within  the  manor  to  the  said  John  Barker,  and  to  the 
respondents  John  Howse  and  Lucy  his  wife,  Charles  Ward,  William  PoweU  and 
Mary  his  wife,  John  Russell  and  Robert  Bemce,  or  those  under  whom  they  claimed ; 
the  mortgagees,  some  time  afterwards,  entered  upon  all  the  freehold  and  copyhold 
estates  belonging  to  the  [661]  said  James  Mayhew  within  the  said  manor,  and 
depending  upon  the  impossibility  of  distinguishing  the  copyhold  from  the  fre^old, 
tihey  refused  to  satisfy  the  appellant  for  the  fines  and  quitrrents  due  for  the  copy- 
hold lands. 

In  1714,  the  said  John  Barker  died,  leaving  James  Barker  his  son  and  heir,  who 
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was  admitted  to  the  tenement  and  four  sores  called  ShraggB;  but  refused  to  be 
admitted  to  any  other  part  of  the  lands  to  which  his  father  was  admitted,  and  died 
in  some  short  time  after,  without  being  admitted  to  amy  other  of  the  said 
lands.  Whereupon,  the  death  of  the  said  James  Barker  being  presented  by  tli£ 
homage,  three  proclamations  were  made,  according  to  the  custom,  at  three  general 
courts  holden  for  the  said  manor,  and  no  person  coming  in  to  be  admitted  to  the 
said  copyhold  lands,  the  Steward  awarded  a  seizure,  and  directed  a  warrant  to 
the  Bailiff  of  the  manor,  to  seize  into  the  hands  of  the  appellant  Buph  of  the  said 
copyhold  lands  as  the  said  John  Barker  was  admitted  to,  and  to  which  the  said 
James  Barker  refused  to  be  admitted ;  but  the  Bailiff  not  being  able  to  distinguish 
or  find  out  the  ancient  abuttals,  no  seizure  could  be  made;  whereupon,  in  order  to. 
make  out  the  ancient  land-marks  and  boundaries,  the  appellant,  together  with  the 
Steward  and  several  ancient  copyholders  of  the  manor,  did,  with  the  g^reateet  care 
and  diligence,  upon  view  of  all  the  estates  of  the  said  James  Mayherw  within  the 
manor,  and  by  inspection  of  the  manor  books,  endeavour  to  find  out  the  boundaries, 
but  to  no  purpose ;  the  abuttals  and  boundaries  described  in  the  manor  books  being 
either  destroyed,  or  so  changed  and  altered,  that  they  could  not  be  discovered. 

James  Barker  leaving  the  respondent  John  Barker  his  son  and  heir,  h|e  also 
refused  to  be  admitted  to  any  part  of  the  copyhold  lands,  formerly  the  estate  of 
James  Mayhew,  to  which  John  Barker  his  grandfather  was  admitted,  except  the 
said  tenement  and  four  acres  called  Shraggs ;  unless  the  app^ant  would  set  out 
and  ascertain  the  metes  and  boundaries  tliereof,  which  was  not  in  his  power  to 
do. 

The  said  James  Mayhew  being  dead,  leaving  the  respondent  John  Mayhew  his 
son  and  heir,  who,  as  such,  became  entitled  to  the  equity  of  redemption  of  the 
mortgaged  premises ;  the  appellant,  in  Michaelmas  term  1720,  exhibited  his  bill  in 
the  Court  of  Exchequer  against  all  the  respondents,  praying  a  discovery  of  their 
deeds  and  writings,  and  that  a  commission  might  be  awarded,  to  set  out,  ascertain, 
and  describe  the  copyhold  lands,  late  of  the  said  James  Mayhew. 

To  this  bill  the  respondents  put  in  their  several  answers ;  and  thereby  admitted, 
that  sixteen  acres,  part  of  the  estate  of  Miayhew,  were  in  the  possession  of  the  re- 
spondent Barker;  twenty-four  acres,  other  part  thereof,  in  the  possession  of  the 
respondents  Howae.  and  his  wife,  or  of  Charles  Ward  and  Robert  Bence,  as  their 
trustees ;  that  twenty-four  acres,  other  part  thereof,  were  in  the  possession  of  the 
respondents  Powell  and  his  wife ;  and  that  the  respondent  Russell  was  in  possession 
of  a  tenement  and  ten  acres  [662]  of  land,  other  part  thereof,  under  several  mort- 
gages made  by  the  said  James  Mayhew. — The  respondent  Barker  by  his  answer  said, 
he  did  not  know  whether  a  dose  called  Shraggs,  containing  about  seven  acres,  part 
of  the  said  sixteen  acres  admitted  to  be  in  his  possession,  was  fre^old  or  copyhold ; 
but  said,  he  was  entitled  to  fifteen  acres  and  three  roods  of  copyhold  land,  l^  virtue 
of  the  surrender  made  by  Mayhew  to  John  Barker,  his  grandfather;  and  insisted, 
that  the  appellant  ought  to  set  out  and  allot  the  particular  copyhold  lands  to  him, 
before  he  was  obliged  to  be  admitted  and  pay  his  fine. — And  the  respondent  Mayhe» 
insisted,  that  he  was  heir  at  law  of  his  said  father  James  Mayliew,  and  as  such, 
entitled  to  the  equity  of  redemption  of  the  said  copyhold  lands. 

The  cause  being  at  issue,  witnesses  were  examined  on  both  sides,  and  publication 
being  duly  passed,  the  same  was  heard  on  the  25th  of  June  1725,  before  the  Lord 
Chief  Baron  Gilbert,  Mr.  Baron  Price,  and  Mr.  Baron  Page;  when  the  Court  wm 
pleased  to  order  and  decree,  that  it  should  be  referred  to  a  trial  at  law,  to  be 
had  at  the  next  assizes  to  be  held  for  the  county  of  Suffolk,  upon  the  following 
issue,  viz.  whether  any  and  what  copyhold  lands  were  in  the  possession  of  the 
respondent  John  Barker  besides  Shrugs ;  and  whether  any  and  what  copyhold  landt 
were  in  the  possession  of  the  respondent  Russell ;  and  it  was  further  ordered,  that 
the  respondent  John  Mayhew  might  be  a  defendant  in  the  said  trial  at  law,  if  he 
should  think  fit :  and  that  the  appellant's  bill,  as  to  the  other  respondents,  should 
be  dismissed  with  costs. 

From  this  decree  the  appellant  appealed,  and  on  his  behalf  it  was  insisted  (C. 
Wearg,  T.  Lutwyche),  that  the  directing  such  an  issue  was  giving  him  no  proper 
relief;  he  having  by  the  proofs  in  the  cause  sufficiently  ascertained,  that  Jamea 
Mayhew  and  his  ancestors  were  suoceesivdy  admitted  to  the  said  fifteen  acres  tiui 
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tbree  roods  of  oop^old  laad ;  but  by  reason  of  the  confusion  in  the  boundariee, 
be  could  not  make  legal  proof  of  the  particular  abuttals  thereof ;  and  which  ought 
therefore  to  be  set  out  as  near  as  might  be,  bj  conunissionerB  appointed  by  the 
Court,  upon  an  ingpection  of  the  deeds  and  writings  relating  thereto,  and  by  com- 
paring the  descriptions  therein  contained,  with  the  lands  in  the  possession  of  the 
several  respondents,  and  by  other  inquiries  proper  for  such  commissioneirB  to  make ; 
but  Bhould  the  appellant  be  referred  to  an   issue  at  law  for  that  purpose,  he 
mast,  for  the  above  reason,  be  wholly  destitute  of  relief  in  the  premises.     That  the 
i^peilant's  bill  ought  not  to  have  been  dismissed,  as  to  the  respondents  Howse  and 
wife,  Ward,  Powell  and  wife,  and  Bence,  or  any  of  them;  for  it  appearing  that 
James  Mayhew  was  admitted  to  and  in  poeseeaion  of  fifteen  acres  and  three  roods  of 
copyhold  land,  and  that  all  his  freehold  and  copyhold  lands  were  in  the  actual 
possession  of  those  respondents,  and  of  the  other  respondents  Barker  and  Russell ; 
tiiie  Court  ought  to  have  granted  a  commission  to  separate  the  copyhold  from  the 
freehold,  and  to  distinguish  [663]  the  metee  and  bounds  of  the  copyhold;  and  if 
the  exact  boundaries  could  not  be  found,  then  to  set  out  so  much  of  the  freehold 
in  lieu  of  the  copyhold,  as  might  be  an  equivalent ;  and  all  parties  should  have  been 
directed  to  produce  their  deeds  and  writings,  in  order  to  find  out  the  truth ;  and 
the  rather,  for  that  in  tiiis  case  it  ou^t  to  be  presumed,  that  at  least  fifteen  acres 
snd  three  roods  of  the  lands  formerly  in  Mayhew's  possesBion  were  copyhold  and 
not  freehold ;  and  to  put  it  upon  those  deriving  under  him,  to  shew  that  they  were 
ancient  freehold.     Lastly,  that  refusing  the  appellant  a  commission  was  a  precedent 
of  dangerous  consequence,  and  aSected  the  Lords  of  aU  the  manors  in  England; 
inasmuch  as  where  the  boundaries  of  copyhold  lands  were  so  ancient  or  obscure 
as  not  to  be  without  great  difficulty  aso€{^tained,  the  Lords  of  manors  would,  in 
many  cases,  inevitably  lose  their  inheritance. 

On  the  part  of  the  respondent  Barker  it  was  contended  (P.  Yorke,  T.  Brown), 
that  neither  he  or  any  of  his  ancestors,  or  their  tenants,  appeared  to  have  been 
ever  in  possession  of  any  lands  lying  within  this  manor,  called  by  the  name  of 
Freebomes,  or  Gelyans;   or   any  other  of  the  copyhold  lands  described   in  the 
surrender  to  John  Barker,  except  the  four  acres  called  Shraggs.     Nor  did  it  appear, 
that  Jamea    M&yhew  was    ever    seised  of  any  lands  either  freeliold  or  copyhold, 
called  by  the  name  of  Myses ;  or  that  this  respondent,  or  any  of  his  ancestors,  aver 
made  any  exchange  with  any  of  the  other  respondents,  or  any  other  person  or 
persons,  of  lands  lying  within  the  said  manor,  or  ever  altered  the  ancient  boundaries 
thereof.     That  it  was  proved  in  the  cause,  that  all  the  lands  which  the  respondent 
Barker,  or  any  of  hie  ancestors  were  possessed  of  in  the  manor,  contained  no  mori 
than  sixterai  acres  in  the  whole,  whereof  only  four  acres,  called  Shraggs,  were  copy- 
hold; the  other  twelve  acres,  called  Myses,  being  freehold:   but  according  to  the 
surrender  made  to  Barker,  the  copyhold  ought  to  contain  fifteen  acres  and  three 
roods.     That  the  respondent  Barker  was  always  ready  to  be  admitted  to  the  remain- 
ing eleven  acres  and  three  roods.of  copyhold  land,  and  to  pay  such  fine  as  should  be 
reasonably  set  for  the  same,  together  with  all  arrears  of  quit-rents,  provided  the  land 
was  BO  set  out  and  described,  as    that  he  might  be  able  to  recover  possession 
thereof ;   he  was  also  willing  that  a  commission  should  be  awarded  for  this  purpose, 
and  had  so  offered  in  his  answer  to  the  appellant's  bill.     The  respondent  Barker 
therefore  hoped,  that  if  the  House  should  be  of  opinion,  that  a  commission  ought  to 
be  awarded  to  set  out  these  copyhold  lands,  it  should  be  at  the  appellant's  expence, 
being  for  hia  benefit  and  advantage ;  and  that  as  this  respondent  had  been  guilty  of 
no  concealment  or  other  default,  he  should  have  his  costs. 

And  oil  behalf  of  the  other  respondents  it  was  argued  (C.  Robins),  that  tlie 
several  lands  which  they  were  in  possession  of,  were  mortgaged  or  conveyed  to  the 
severtJ  persons  under  whom  they  respectively  claimed,  not  as  copyhold  but  as 
/refold  lands,  long  [664]  before  the  pretended  surrender  from  Mayhew  to  Barker, 
and  the  same  had  been  ever  since  held  and  enjoyed  accordingly.  "Diat  no  fraud  or 
misbehaviour  appeared,  or  was  proved  against  these  respondents,  or  any  of  them, 
or  those  under  whom  they  respectively  claimed,  either  in  concealing  copyhold  lands, 
or  in  removing,  defacing,  or  destroying  ancient  boundaries  or  landmarks;  con- 
sequently, Hie  appellant  had  no  foundation  in  a  Court  of  Equity,  for  the  relief 
prayed  against  them  by  his  bill ;  and  the  rather,  because  they  were  purchasers  of 
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their  said  lands,  as  freehold  lands,  for  a  valuable  consideration,  and  iritliout 
notice  that  any  copyhold  lands  were  intermixed  therewith.  That  the  appellant  had 
already  had  a  commission  for  the  examination  of  witnesses,  to  prove  and  support 
the  pretended  equity  of  his  biU ;  and  under  that  commission  he  might  have  examined 
to  the  several  matters  for  which  he  would  now  have  another  commission,  and  so  put 
the  respondents  to  double  expence  of  the  like  nature  for  one  and  the  same  thing. 
That  the  trial  at  law  directed  by  the  decree,  was  agreeable  to  the  constant  course 
and  practice  of  the  Court  in  like  cases,  and  being  to  bind  and  determine  the  right 
and  inheritance  of  the  lands  in  question,  was  the  undoubted  birthright  of  the 
subjects  of  this  realm;  who  ought  not  to  be  bound  or  afiected  in  their  rights  or 
inheritances,  without  a  trial  by  a  jury  of  their  own  countrymen.  That  the  same 
evidence  might,  by  order,  be  produced  and  laid  before  a  jury,  as  could  be  W 
upon  an  enquiry  before  Commissioners;  and  the  jury  being  upon  oath,  which  the 
Commissioners  were  not,  it  would  undoubtedly  determine  tjiem  to  make  the  more 
strict  and  impartial  inquiry  concerning  the  matters  submitted  to  their  decision. 
And  therefore  it  was  hoped,  that  the  decree  would  appear  just,  and  be  affirmed. 

But  after  hearing  counsel  on  this  appeal,  it  was  ordhrbd  and  AOJUDaBD,  that  the 
decree  complained  of  should  be  reversed ;  and  that  the  Court  of  Exchequer  shonld 
award  a  commission,  directed  to  such  persons  as  they  should  think  proper,  to  inquire 
whether  all,  or  any,  and  which  of  the  lands  contained  in  the  surrender  made  by 
James  Mayhew,  on  the  14th  of  October  1703,  were  in  the  possession  of  all,  or  any, 
and  which  of  the  respondents ;  and  whether  all  or  any  of  the  freehold  lands  wh»eof 
the  said  James  Mayhew  was  seised,  were  in  the  possession  of  all,  or  any,  and  wfaidi 
of  the  respondents;  and  that  the  Court  should  direct,  tiiat  the  respondents  should 
have  liberty  to  inspect  the  Court  rolls,  and  to  take  copies  as  they  should  think  fit 
at  their  expence ;  and  that  the  respondents  should,  upon  oath,  within  a  convenient 
time  to  be  appointed  by  the  said  Court  of  Exchequer,  bring  before  and  leave  with 
the  remembrancer  of  tiiat  Court,  all  such  deeds,  copies,  writings,  and  other  eni- 
dences,  relating  to  the  matters  in  question,  as  were  in  their  respective  custodies  or 
power ;  and  that  the  appellant  should  have  liberty  to  inspect  them,  and  take  copies 
at  his  expence;  and  that  such  of  the  said  deeds,  copies,  writings,  evidences,  and 
Court  rolls,  as  either  side  should  require,  within  [665]  ten  days  before  the  execution 
of  the  commission,  should  be  produced  at  the  execution  of  the  said  commission ;  and 
upon  the  return  thereof,  the  Court  of  Exchequer  were  to  make  such  further  order 
thereon  as  should  be  just*     (Jour.  vol.  22.  p.  630.) 


Case  11. — Attorney-General  and  others, — Appellants ;  John  Wall  and 
others, — Respondents  [4th  Febipiary  1760]. 

[On  the  hearing  of  an  information  brought  for  the  recovery  of  certain  mine 
duties,  the  Court  of  Chancery  proposed  to  the  Attorney-General,  an  Issue  to 
try  whether  the  Crown,  or  its  lessee,  waa  by  custom  entitled  to  those  duties; 
but  the  Issue  being  refused,  the  information  was  dismissed.  On  an  appeal, 
the  decree  was  reversed ;  and  proper  Issues  to  try  the  custom  were  directed.] 

In  the  hundred  of  High  Peak,  in  the  county  of  Derby,  there  is  a  district'  called 
the  King's  Fidd,  or  King's  Fee,  in  which  all  the  King's  subjects  have  immemorially 
had  a  right  to  sink  and  search  for  mines,  or  veins  of  lead  ore,  (churches,  church- 
yards, houses,  gardens,  orchards,  and  highways  excepted,)  and  to  get  the  ore  out  of 
such  mines  for  their  own  use  and  benefit;  paying  to  his  Majesty  and  his  successors, 
his  and  their  lessees  and  farmers,  certain  duties  called  lot  and  copt.      The  lot  is 

*  A  commission  accordingly  issued,  and  the  return  of  it  appears  in  Bunbury 
251.  But  on  searching  the  Exchequer  Chamber  minute-book.  No.  7.  it  appears. 
that  this  return  was,  on  the  28th  of  October  1728,  quashed  for  uncertaintjr,  and  « 
new  commission  ordered.  I  do  not  however  find  any  subsequent  proceedings  in  the 
cause. 
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every  thirteenth  dish  of  Ore,  dressed  and  made  merchantable.  The  eope  is  four 
pence  for  every  lot  of  ore,  which  load  weighs  about  500  pounds,  and  contains  nine 
dishes.  The  dish  is  a  wooden  measure  about  twenty-one  inches  long,  six  inches  and 
a  half  broad,  and  four  inches  deep ;  in  which  all  the  ore,  when  dressed  and  separated 
from  the  dirt  and  baee  minerals  which  adhere  to  it  when  it  first  oomee  out  of  the 
mine,  has  immemorially  been  measured.  And  the  right  and  interest  both  of  the 
King,  his  lessees  and  farmers,  and  of  the  miners  within  all  parts  of  this  district, 
have  immemorially  been  governed  by  the  same  laws,  usages,  and  customs. 

King  Edward  I.  by  a  commission,  dated  the  28th  of  April,  in  the  16th  year  of 
his  reign,  directed  to  the  then  sherifiF  of  the  county  of  Derby,  signified  to  him,  that 
he  had  assigned  R^inald  of  the  Lye,  and  William  of  Meynill,  to  inquire,  by  the 
oaths  of  good  and  lawful  men  of  the  county,  of  the  liberties  which  the  King's 
miners  then  claimed  to  have  in  those  parts,  and  which  they  had  hithento  used  to 
have,  and  by  what  means,  and  how,  and  from  what  time,  and  by  what  warrant ;  and 
commanded  the  sheriff,  that  at  a  certain  day  and  place  which  the  said  Reginald 
[666]  and  William  should  appoint,  he  should  cause  to  come  before  them  so  many 
and  such  good  and  lawful  men  of  his  bailiwick,  by  which  iitB  truth  of  the  premises 
might  be  best  known. 

In  obedience  to  this  commission,  an  inquisition  was  taken  at  Ashbome  in  the 
aaid  county,  upon  Saturday  next  after  the  Holy  Trinity  in  the  same  year,  before 
the  said  Reginald  and  William,  by  the  oaths  of  twelve  persons  therein  named,  in 
which  inquisition  it  was  found,  amongst  other  things,  as  fellows :  viz.  Et  de  minera 
hierata  in  hujutmodi  opere  in  feodo  domini  regit,  domintu  Rex  hahebit  pro 
dominio  suo  terttam  deeimum  diteum  qui  dicitur  It  Loth,  Mis  haetemu  u»i  tunt  pro 
hiit  autem  domintu  Rex  inveniet  mvneraioribu*  liberum,  inffregtmn  et  egresswn  ad 
mineram  guam  portandum  et  cariandam  usque  ad  regiam  viaen. 

His  Majesty  and  his  predecessors  have  immemorially  appointed  an  officer  in  the 
district  of  the  King's  Fidd  in  High  Peak,  called  a.  Banuaster,  and  such  barmaster 
has  from  time  to  time  appointed  deputy  barmasters  in  particular  places  within  his 
district,  whose  oSBoe  it  is  to  keep  the  King's  dish,  and  attend  the  measuring  tihe 
ore,  to  keep  an  account  thereof  for  the  King,  his  lessee  and  farmer,  and  the  pro- 
prietors of  the  mines  and  their  agents,  and  to  collect  the  aforesaid  duties. 

The  ore  comes  out  of  the  mine  intermixed  with  various  substances  or  base 
minerals,  called  Kaiulk,  Keval,  Spar,  etc.  which  produce  no  profit,  and  are  necessary 
to  be  separated  from  the  ore  in  a  course  of  dressing,  before  it  can  be  made  mer- 
chantable and  fit  to  be  measured  by  the  King's  dish.  The  ore  is  distinguished  by 
various  names  in  the  process  of  dressing.  Whieo.  it  first  comes  out  of  the  mine  it 
is  called  fell  or  boose;  the  purer,  richer,  and  cleaner  part  of  it  is  dressed  by  an  in- 
strument called  a  chipping-hammer,  which  chips  and  separates  the  base  minerals 
frran  it  without  the  use  of  water,  and  makes  it  sizeable  for  the  dish,  and  such  ore 
when  so  dressed  is  called  bing,  or  round  ore.  That  part  of  the  ore  which  is  thinner 
and  more  intermixed  with  base  minerals  is  necessary  to  be  broke  smaller,  before 
those  base  minerals  can  be  separated  from  it,  which  is  done  by  a  flab  iron  instrument 
called  a  bvcker;  and  in  order  to  separate  the  dirt  and  base  minerals  from  it,  it  is 
put  into  riddles  and  sieves,  as  necessary  and  usual  instruments,  and  by  the  working 
thereof  in  water,  the  dirt  and  base  minerals  are  separated  from  ihe  ore,  and  the 
ore  which  remains  when  so  dressed  is  called  peazy  ore.  That  part  of  the  ore  which, 
from  the  smallness  of  its  particles,  goes  through  the  sieve  in  dressing  the  peOzy 
on,  is  afterwards  washed  again  in  other  sieves,  and  the  dirt  and  base  minerals 
separated  from  it,  and  it  is  then  called  smytham  or  ofai.  And  what  remains  in 
the  sludge  and  dirt,  after  the  smytham  is  taken  away,  consists  of  the  minutest 
particles  of  ore  which  has  been  pulverized  in  dressing  the  other  kinds,  and  by 
modem  arts  and  inventions  is  capable  of  being  smelted  into  lead,  by  being  put  into 
a  furnace  with  the  sand  and  small  particles  of  dirt  from  whjich  it  cannot  be 
separated,  and  this  is  called  belland. 

[667]  The  Duke  of  Devonshire  and  his  anceiitors  have,  for  about  seventy  years, 

been  entitled  to  the  lot  and  cope,  and  all  other  profits  aj-iaing  from  the  lead  mines 

in  this  district,  and  to  the  office  of  barmaster  within  the  same,  by  virtue  of  several 

leases  from  his  Majesty  and  his  predecessors,  of  which  many  years  are  yet  to  come. 

In  the  district  of  High  Peak  there  are  several  towns,  vills,  hamletJs,  or  places, 
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called  Winster,  Taddington,  Monyash,  Chelmorton,  Flagg,  PrescIiS,  Upper  Haddoo, 
Caatleton,  Bradwall,  Great  Hucklow,  Little  Hucklow,  and  Hope,  which  are  til 
governed  bj  the  same  mineral  laws,  usages,  and  customa. 

The  appellant  and  hia  ancestors  have  let  to  farm  the  mineral  duties  ariting 
within  the  vills  or  places  called  Castleton,  Bradwall,  Great  Hucklow,  Little  Hud- 
low,  and  Hope,  lying  on  tibie  norUi  aide  of  a  certain  river  called  the  Wye,  for  all  or 
much  the  greatest  part  of  the  time  which  they  have  held  and  enjoyed  the  same 
under  such  leases ;  and  have  during  that  time  kept  in  their  own  hands,  and  bj 
their  agents  received,  the  mineral  duties  arising  within  Winster,  and  the  other 
towns  and  places. 

The  thirteenth  dish  of  all  the  several  species  and  kinds  of  ore  has  constantly 
been  collected  and  received,  as  the  duty  of  lot,  by  the  several  persons  who  have  held 
and  enjoyed  the  mineral  duties  ilx  the  vills  or  places  let  to  farm  by  the  appellant  aad 
his  ancestors ;  but  the  appellant  and  his  ancestors,  to  encourage  miners  and  mineral 
pursuits,  have  frequently  remitted  part  of  the  duty  called  the  lot,  witliin  the  tovn 
and  place  called  Winster,  and  the  other  towns,  vills,  and  places  where  they  hare 
kept  the  mineral  duties  in  their  own  hands,  and  have  not  strictly  taken  the  thi^ 
teenth  dish  of  the  ore  called  smytham  or  offal,  the  same  being  formerly  of  litde 
estimation,  and  gained  after  the  hing  and  peaty  ore  had  been  made,  by  an  espen- 
sive  dressing ;  but  the  deputy  barmasters  have  in  many  instances,  when  they  htm 
thought  that  indulgence  abused,  taken  lot  of  the  tmytham  or  offal,  as  wdl  as  of  the 
other  ore  in  the  liberty  of  Winster,  and  in  the  other  villa  and  liberties  where  tiie 
mineral  duties  have  been  kept  in  hand. 

In  1744,  the  respondents,  together  with  the  Duke  of  Devonshire  the  appellant's 
late  father,  became  possessed  of  a  lead  mine  called  Portaway  mine,  in  the  liberty  of 
Winster,  which  they  worked  and  enjoyed,  and  got  thereout  upwards  of  31,859  losds 
of  pure  and  valuable  lead  ore,  which  was  sold  for  £63,718  and  upwards,  and  ought 
to  have  produced  to  the  appellant  and  his  late  father,  £4901  7b.  8d.  as  the  vaiue 
of  a  thirteenth  part  thereof,  for  their  duty  of  fot;  but  the  respondents,  under  colour 
of  ithe  indulgence  shewed  by  the  appellant  and  his  ancestors  in  remitting  the  lot  oi 
smytham  or  offal  ore,  and  with  intmt  to  defeat  the  right  of  his  Majesty  to  the  thi^ 
teenth  dish  of  ore  for  the  duty  of  lot,  did,  in  the  course  of  dressing  ihe  ore  got  at 
the  said  mine,  from  the  said  year  1744  to  November  1750,  tlie  time  of  filing  ^e  in- 
formation and  bill  after  mentioned,  unnecessarily,  wilfully,  and  designedly,  hreek 
and  beat  down  into  what  they  have  called  smytham  or  [668]  offal  ore  and  bellatti, 
nine  parts  in  ten ;  and  upon  a  medium,  from  the  year  1744  to  the  year  1763.  five 
parts  in  six  of  all  the  ore  got  at  the  said  mine :  so  that  instead  of  the  respondents 
paying  one  thirteenth  part  thereof  for  the  duty  of  lot,  they  did  not  pay  for  the 
first  six  years  above  one  dish  of  ore  in  130 ;  and  upon  a  medium,  during  all  the 
time  aforesaid,  not  more  than  one  78th  part  of  the  whole.     And,  to  complete  their 
fraud,  they  took  one  George  Tissington,  who  had  been  appointed  by  the  appellant't 
late  father  deputy  barmaster  of  the  liberty  of  Winster,  and  whose  duty  it  was  to 
have  prevented  such  attempts,  into  their  service,  and  employed  him  as  their  ag«it 
to  superintend  the  management  of  oJier  mines  belonging  to  them,  and  allowed  him 
considerable  salaries  for  such  his  employments ;  and  introduced  a  new  method  at 
Portaway  mine,  for  the  working  miners  to  allow  Tissington,  as  deputy  barmaster, 
3s.  for  every  twenty  loads  of  ore  measured  at  the  mine;  and  compelled  their  work- 
men to  pay  him  that  sum,  which  was  never  required  by  or  paid  to  any  former 
deputy  barmaster. 

The  respondents  also,  in  order  to  biass  the  common  working  miners,  whom  iher 
made  their  instruments  of  the  fraud,  agreed  with  them  to  get  and  dress  the  ore 
at  the  mine  at  a  certain  price  per  load,  and  made  it  part  of  such  agreemMit,  that 
they  should  not  be  paid  any  thing  for  getting  and  dressing  that  part  of  the  ore 
which  was  to  be  taken  as  the  lot,  and  by  such  means  the  respondents  made  it  greatly 
to  the  advantage  of  the  working  miners  to  break  down  aU  the  ore  into  what  they 
called  sonytham  or  offal,  the  common  price  which  the  respondents  paid  for  getting 
and  dressing  the  ore  being  about  15a.  per  locui  on  a  medium,  and  the  expenoe  of 
breaking  down  hing  or  peazy  ore  into  smytham  or  offal,  not  above  four  pence  or 
six  pence  per  load,  and  the  ore  which  was  made  into  smytfutm  or  offal  at  tb&  miiM 
since  the  year  1744,  has  been  sold  at  the  same  price  as  the  bing  and  peaxy  ore  pro- 
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duced  from  the  mine.  And  in  further  fraud  of  the  duty  of  lot,  the  respondents,  b7 
their  workmen  and  seryants  at  the  mine,  frequently  broke  down  bing  and  peazy 
ore  aftw  it  had  been  dressed  and  made  merchantsUe,  into  what  they  called  and 
iDeasured  as  tmytham  or  ofcU  ore,  and  were  great  gainers  thereby ;  and  to  protect 
their  fraudulent  designs  from  being  diBcovered,  the  respondents  frequently  gave 
directions  to  their  workmen  to  conceal  the  ore,  when  the  Duke's  agents  came  to 
inipect  the  mine. 

The  late  Duke,  in  the  year  1750,  finding  the  indulgence  by  remission  of  the 
duty  of  lot  for  tmytham  or  ofal  ore  so  grossly  abused  by  these  practices  at  the  mine, 
and  that  instead  of  receiving  one  dish  of  ore  in  thirteen  for  his  duty  of  lot,  he  did 
not  receive  above  one  dish  in  one  hundred  and  tiiirty,  thought  it  absolutely  neces- 
isry  to  maintain  and  support  the  undoubted  right  which  his  Majesty,  and  his 
Grace  as  lessee,  had  to  the  thirteenth  dish  of  all  ore  dressed  and  made  merchant- 
aUe,  and  to  geek  a  satisfaction  for  the  same ;  and  accordingly,  in  Michaelmas  Term 
1760,  an  information  and  bill,  by  his  Majesty's  then  Attorney-General  and  the 
Duke,  was  exhibited  in  the  Court  of  Chancery  against  the  [669]  respondents  and 
the  Bsid  George  Tissington,  which  was  afterwards  several  times  amended ;  insisting 
upon  and  claiming  a  right  to  every  thirteenth  dish  or  measure  of  all  lead  ore  got 
within  the  district  called  the  King^s  Field  in  High  Peak,  as  due,  payable,  and  of 
right  belonging  to  his  Majesty,  his  lessees  or  farmers,  by  the  miners,  ready  dressed, 
deanaed,  and  made  merchantable ;  and  that  no  part  of  the  ore  was  of  right  exempt 
from  payment  of  that  duty:  and  thereby  (amongst  other  things)  charged  the  re- 
spondents and  the  said  George  Tissington  with  many  acts  of  fraud  and  imposition, 
in  beating  down  and  dressing  the  ore,  and  with  introducing  riddles  as  gauges  or 
standards  to  ascertain  what  the  respondents  called  tmytham  or  offetl,  and  varying 
and  enlarging  the  holes  thereof ;  and  particularly,  that  the  said  George  Tissington, 
in  one  of  his  books  of  account,  entered  the  fcdlowing  memorandum,  in  large  char- 
acters, with  his  own  hand,  viz.  "  That  in  the  years  1747  and  1748,  Winster  liberty 
produced  eleven  loads  of  tmytham,  for  one  load  of  ore  that  paid  dut^;  and  that 
riddles  were  altered  at  Christmas  1748,  to  sixteen  holes  in  six  inches,  and  to  remain 
as  a  standard."     The  information  and  bill  therefore  prayed  an  account  of  all  the 
ore  got  and  raised  at  the  mine  since  the  year  1744 ;  and  that  the  Duke  might  be 
paid  what  should  appear  due  to  him  for  the  duty  called  the  lot,  and  that  the  same 
might  be  paid  for  the  future;  and  that  his  Majesty's  right  to  the  inheritance  of  the 
thirteenth  dish  or  measure  of  all  ore  got  out  of  the  mine,  and  his  Grace's  interest 
therein  during  the  term  of  his  lease,  might  be  established. 

The  respondents  put  in  several  answers  to  this  original  and  amended  infor- 
mation and  bill,  and  thereby  alleged,  that  within  t^e  hundred  of  High  Peak  there 
were  many  manors,  liberties,  or  districts,  called  the  King's  Field,  wherein  all  the 
King's  subjects  had  been  used  and  accustomed,  and  for  time  immemorial  had  and 
ought  to  have,  a  right  to  seek  and  search  for  mines  or  veins  of  lead  ore  in  all 
manner  of  grounds  of  whose  inheritance  soever,  and  to  get  the  lead  ore  out  of  such 
mines  for  their  own  use  and  benefit,  conforming  to  the  several  customs  of  the 
respective  liberties  in  which  such  mines  lie;  and  paying  to  his  Majest<y  and  his 
predecessors,  or  his  or  their  lessees,  suck  customary  payments  or  duties  as  had 
been  paid,  according  to  the  several  customs  had  and  used  in  the  diSerMit  liberties 
witJiin  the  King's  Field,  and  particularly  throughout  the  liberty  of  Winster,  the 
thirteenth  dish  of  all  lead  ore  called  binff  or  round  ore^  and  peaty  ore,  for  the  lot. 
That  the  dish  used  in  the  liberty  of  Winster,  was  a  certain  measure  twenty-one 
inches  and  one  quarter  long,  four  inches  deep,  and  six  inches  and  one  quarter  wide, 
which  had  been  immemorially  used  as  a  common  and  customary  measure  for 
measuring  ore,  and  paying  the  duty  of  lot,  and  that  nine  dishes  made  a  load  of 
ore.  Thery  admitted,  that  his  Majesty  and  his  predecesBora,  kings  of  England,  had 
immemorially  a  right  to  appoint,  and  had  appointed  officers  over  the  lead  mines 
in  tiie  King's  Field,  called  barmasters;  and  that  the  barmasters,  upon  entering 
into  such  office^  did  or  [670]  ought  to  take  an  oath  to  do  justice  between  the  King 
and  the  Lord  of  the  field,  and  between  miner  and  miner ;  and  that  it  was  the  duty 
of  each  barmaster,  either  by  himself  or  some  other  person  authorized  by  Kim,  to 
attend  the  measuring  of  ore  at  every  mine  within  his  district,  to  see  the  ore,  when 
fairly  dressed  and  made  merchantaUe,  measured  out  by  the  King's  dish.     They 
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also  admitted,  that  the  different  sorts  of  ore  got  within  the  liberty  of  Winster,  were 
known  by  the  names  of  bing  or  round  ore,  peazy  ore,  smythcmt,  and  heUand;  and 
said,  that  the  thirteenth   dish  of   bing  or  round  ore,  and  peazy  ore,  was  due  and 
payable  for  the  duty  of  lot,  but  that  no  duty  was  payable  for  tmytham  and  belland. 
That  the  bing  or  round  ore  was  composed   of  the  richest   parts  of  the  ore,  and  vaa 
made  merchantable  without  the  use  of  any  other  implement  than  the  chipping 
hammer;  and  that  the  peazy  ore,  tmytham  and  belland,  were  composed  of  the 
chippings,  waste  or  refuse  of  the  binff  or  round  ore,  and  out  of  such  poor  ore,  lu, 
from  its  mixture  with  earth  and  minerals,  was  oftentimes  oUiged  to  be  cleansed  with 
water  to  separate  it  from  the  earth  and  rubbish,  and  always  of  necessity  beat  into 
small  pieces  and  washed,  the  smallest  part  of  it  generally  twice  over  by  the  use  of 
a  sieve,  in  a  vessel  filled  with  water,  that  being  tiie  only  method  known,  to  the 
respondents  for  separating  the  dirt  and  rubbish  from  the  ore  last  mentioned ;  of 
which  one  part  went  through  the  sieve,  and  that  which  remained  in  it  was  put  into 
A  riddle,  through  which  all  that  passed  was  added  to  that  which  went  through  the 
sieve,  and  was  called  gmytlutm;  and  the  other  part,  being  too  large  to  pass  throu^ 
the  riddle,  was  laid   by  and  called  peazy  ore,  and  was  subject  to  the  duty  of  ht. 
That  belland  was  the  smallest  fort  of  smyt/iam,  and  arose  from  such  small  parts  or 
particles  as  accidentally  or  unavoidably,  in  getting  the  ore  in  the  mine,  and  in 
dressing  and  cleansing  it,  fell  amongst  the  dirt  and  rubbish,  and  became  so  inte^ 
mixed  therewith,  that  it  had  been  usually  thrown  away  as  useless,  and  not  capable 
of  being  cleansed  or  separated  from  the  dirt  to  profit ;  but  of  late  years,  by  washing 
and  cleansing  after  a  new  method,  had,  at  the  expence  of  about  half  ita  value,  been 
rendered  profitable  to  the  miner.     They  also  stated,  that  William  Roberts,  the 
appellant's  barmaster  at  Winster,  delivered  riddles  at  different  mines  in  the  liberty, 
particularly  one  at  Burning  Drake  mine,  as  a  riddle  of  a  customary  size,  and  which 
was  left  with  William  Goodwin  overseer  of  that  mine,  who  was  also  overseer  at 
Portaway ;   which   riddle  was  of  the  customary  size,  and   they  had    marked  it  W.G. 
and  had  left  the  same  with  their  clerk  in  court,  the  holes  or  meshes  whereof  were  of 
the  ordinary  common  size  immemorially  used  within  the  liberty  of  Winster.    They 
insisted,  that  the  said  riddle  had  been  immemorially  used,  not  only  throughout 
the  liberty  of  Winster,  but  throughout  all  the  liberties,  parcel  of  the  King's  Field, 
south  of  the  river  Wye,  witikin  tib.e  hundred  of  High  Pe^,  as  a  reasonaUe  stand- 
ard, time  out  of  mind  agreed  upon  and  observed  between  the  miners  and  the  Crown 
and  its  lessees ;  and  that  the  holes  or  meshes  of  such  riddles  were  of  sizes  [671]  or 
dimensions  w^l  known  amongst  miners,  and  had  been  constantly  and  immemorially 
claimed  and  insisted  upon  by  the  miners  within  the  liberty  of  Winster,  as  a  matter 
of  right,  to  ascertain  and  determine  what  ore  should  be  liable  to  the  duty  of  lot, 
and  had  been  used  for  no  other  purpose  whatsoever.     That  all  miners  within  the 
King's  Field  had  immemorially  taken  and  pursued  (as  they  had  a  right  to  do) 
what  methxKls  they  judged  most  proper  for  getting,  cleansing,  dressing,  and  making 
merchantable  the  lead  ore  got  within  any  of  the  mines  within  the  King's  Fidd; 
and  that  there  was  no  law,  usage,  or  custom  to  compel  or  direct  the  miners  in  what 
manner  or  by  what  means  they  should  cleanse,  dress,  or  manage  the  same.    That 
it  had  been  customary  time  immemorial  for  the  miners  of  Winster  to  riddle  their 
ore,  without  giving  notice  to  the  barmaster  or  his  deputy ;  and  that  the  same  had 
been  always  done,  and  that  it  was  not  incumbent  on  the  miners  to  give  any  such 
notice,  because  the  ore  was  puUicly  riddled,  and  the  barmaster  or  his  deputy,  or  the 
agents  of  the  King  and  his  lessees,  might  attend  riddling  the  same  if  they  thought 
fit.    They  admitted,  that  the  duty  of  lot,  from  the  year  1744  to  the  26th  of  June 
1750,  had  only  amounted  to  one  thirteenth  of  a  ninth  or  tenth  part  of  all  the  ore 
got  at  the  mine;  and  that  a  thirteenth  part  of  such  ninth  or  tenth  part  had  been 
paid  for  the  duty  of  lot  to  the  relator,  or  his  barmaster,  from  the  year  1746  in- 
clusive to  the  25tfa  of  June  1750.      And  they  also  admitted,  that  the  duty  of  lot 
had  only  amounted  one  year  with  another  to  one  thirteenth  of  one  eighth  or  nitttk 
of  all  ore  got  at  the  mine;  and  also,  that  to  the  25th  of  June  1760,  each  sort  of  ore, 
except  belland,  had  been  add  by  them  at  the  same  prica      They  likewise  admitted, 
that  the  pajrment  of  the  duty  of  lot  might  be  eluded  or  avoided  by  designedly 
breaking  the  ore  into  smaller  pieces  than  was  necessary  to  make  the  same  merchant- 
able; and  that  it  might  be  beat  into  such  small  pieces,  as  to  pass  through  riddles 
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with  holes  of  Twy  small  size,  and  made  capable  of  being  pulverized ;  but  that  it 
vaa  not  for  the  miners  advantage  so  to  break  it,  because  they  would  be  losers 
thereby. 

In  September  1753,  the  veins  in  Portaway  mine  became  so  divided,  that  the 
late  Duke,  as  farmer  of  the  mineral  duties,  and  by  the  mineral  laws  and  customs, 
becsme  entitled  to  the  veins  for  a  certain  extent,  and  had  a  right  to  enter  upon  and 
Tork  the  same ;  but  on  the  3d  of  December  following,  it  was  agreed  between  him 
and  the  proprietors  and  partners  of  ihe  mine,  that  ^e  same  shoidd  be  set  by  the 
respondents  overseers  to  their  own  workmen,  for  one  cope  or  bargain  of  sev^i 
we^;  and  that  the  Duke  should  be  at  liberty  by  his  agents  to  inspect  the  working 
of  it^  and  should  employ  his  own  labourers  and  workmen  in  dressing  and  making 
the  ore  merchantable ;  and  that  tne  riddle  which  the  respondents  had  before  used, 
and  insisted  upon  as  a  gage  or  standard  for  determining  what  ore  should  and 
what  should  not  be  liaUe  to  the  duty  of  lot,  should  be  used  on  that  occasion,  but 
without  prejudice  to  either  party. 

[672]  Accordingly,  on  the  same  day,  the  veins  were  set  on  cope  for  seven  weeks, 
and  the  ore  was  got  and  dressed  pursuant  to  the  agreement,  and  it  amounted 
during  that  time,  after  the  thirteenth  part  for  the  duty  of  lot  was  deducted,  to  649 
loads  and  one  dish  of  bing  ore,  165  loads  and  three  dishes  of  peoty  ore,  440  loads 
and  two  dishes  of  tmytham,  and  62  loads  and  two  dishes  of  bettand;  so  that  although 
the  ore  was  separated  according  to  the  riddle  contended  for  by  the  respond^its, 
near  two  thirds  thereof  was  made  into  bing  and  pfiozy  ore;  and  if  the  weather 
had  not  been  frosty  and  unfavourable  for  dressing  ore,  a  much  larger  proportion 
might  have  been  made  of  those  sorts. 

In  July  1754,  a  supplemental  information  and  bill  was  exhibited  by  his  Majesty's 
Attorney-General  and  the  late  Duke,  setting  forth  the  several  matters  last  mentionevd ; 
to  which  the  respondents  afterwards  put  in  their  answers,  and  admitted  these  facts ; 
but  insisted  that  the  mine  was  richer  and  the  ore  stronger,  during  the  experimental 
tope,  than  it  had  been  at  any  time  befor& 

To  prevent  any  inconvenience  arising  from  a  stop  being  put  to  working  the 
mine  while  the  disputes  were  depending  between  the  parties,  it  was  agreed,  on 
the  24th  of  July  1750,  that  the  value  of  the  thirteenth  dish  of  all  ore  got  at  the 
mine  should  be  paid  into  the  Bank  every  six  months,  in  the  name  of  the  Accompt- 
ant-General  of  the  Court  of  Chancery,  to  be  placed  to  the  credit  of  the  cause,  and 
subject  to  further  order ;  and  accordingly  several  sums  of  moneiy,  under  different 
orders  of  the  Court,  were  paid  into  the  Bank  by  the  respondents,  (without  preju- 
dice,) and  afterwards  laid  out  in  the  purchase  of  Bank  £Z  per  cent,  annuities, 
subject  to  further  order  j  which  at  length  amounted  to  £3705  16s.  6d.  Bank  £Z 
per  cent  annuities,  and  £513  78.  Id.  cash. 

Pending  these  several  proceedings,  the  suit  became  abated  by  the  deaths  of  the 
late  Duke  and  some  other  of  the  parties ;  but  being  duly  revived,  the  cause  was  at 
issue,  and  several  witnesses  were  examined  on  both  sides. 

On  the  29th  and  31st  of  January,  and  on  the  3d,  6th,  6th,  7th,  8th,  9th,  10th, 
and  19th  of  February  1759,  the  cause  came  on  to  be  heard  before  the  Lord  Keeper 
Henley ;  on  one  of  which  days  his  Lordship  was  pleased  to  propose  to  the  appellant, 
big  Majesty's  Attorney-General  on  behalf  of  the  Crown,  a  trial  at  law,  on  the 
following  issue ;  whether  the  Crown,  its  lessees  or  farmers,  had  time  out  of  mind 
taken  the  thirteenth  dish  of  all  ore  raised  and  got  at  the  mine;  which  the  said 
appellant  on  behalf  of  the  Crown  refused  to  accept,  it  being  apprehended  that  such 
issue  was  wholly  immaterial,  as  the  appdiants  had,  throughout  the  proceedings  in 
the  cause,  admitted  that  the  miners  had  been  frequently  indulged  with  taking  or 
retaining  to  their  own  use  the  smythaim  or  offal  ore.  And  therefore,  on  the  said 
19th  of  February,  his  Lordship  ordered,  that  the  information  should  stand  dis- 
missed, as  against  George  Tissington,  without  costs ;  and  that  the  Attorney-General 
declining  to  try  the  right  of  the  Ciiown  at  law,  so  much  of  the  information  as 
■ought  to  establish  such  claim,  should  stand  dismissed  without  [673]  costs :  and  it 
was  referred  to  the  Master  to  take  an  account  of  what  was  due  to  the  appellant  the 
Duke  of  Devonshire  for  all  bing  and  peoM/  ore  which  had  been  raised  and  cleansed 
since  the  first  working  of  the  said  Portaway  mine  in  the  year  1744;  and  it  was 
ordered,  that  the  Master  should  inquire  whether  any  rough  ore,  fit  and  proper, 
according  to  the  usual  and  fair  course  of  working  the  mine,  to  be  made  into  bing 
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or  peoijf  ore^  had  been  converted  into  smyihwm;  and  if  the  Master  sbould  find 
anj  Budi  ore  to  have  been  unfairly  worked  into  tm0}iaim,  it  was  further  ordered, 
that  he  should  make  an  allowance  to  the  appellant  the  Duke  of  Devonshire,  for  one 
thirteenth  part  thereof :  and  the  consideration  of  costs,  and  of  all  f  urtlier  directione. 
were  reserved  until  after  the  Master  should  have  made  his  report. 

The  appellants  apprehending  this  decree  to  be  prejudicial  to  the  rights  and 
interests  of  the  Crown,  as  well  as  the  Duke  its  lessee,  brought  the  present  appeal: 
and  on  their  behalf  it  was  argued  (C.  Pratt,  C.  Yorke),  that  his  Majesty's  r.oyal  pre- 
decessors being  seised  as  lords  and  owners  of  the  soil  of  the  district  called  die  King'a 
Field  or  King's  Fee,  in  the  hundred  of  High  Peak,  had  of  common  right  all  the 
miner^s  within  it ;  and  must  be  presumed  to  have  granted  the  privilege  of  searching 
for  and  getting  the  minerals,  under  certain  regulations,  and  on  payment  of  certain 
mineral  duties.    That  the  commencement  of  this  privilege,  from  its  great  antiquity, 
was  not  capaUe  of  being  actually  proved ;  but  the  evidence  arising  from  the  inqui- 
si,tion  in  the  reign  of  Edward  I.  which  found  that  his  then  Majesty  was  entitled  to  the 
tliirteenth  dish  of  the  ore  gained  at  the  mines,  ought  to  have  been  sufficient  to  estab- 
lish and  ascertain  his  Majesty's  right,  so  far  at  least  as  to  have  put  the  reepondeata 
upon  shewing  a  proper  exemption  of  what  they  called  smytham  or  ofal  ore  from  the 
payment  of  the  dufy  of  lot,  the  inquisition  produced  being  a  record  of  great  au- 
thority, and  the  best  evidence  which  the  nature  of  the  case,  after  such  a  length  of 
time,  would  possibly  admit.    That  every  custom  which  tends  to  abridge  or  restrain 
rights  flowing  from  the  dominion  of  the  soil,  or  due  at  common  law,  ought  to  be 
certain,  free  from  fraud,  and  to  have  had  a  reasonable  commencement ;  but  the 
custom  set  up  by  the  respondents  to  exempt  gmytham  or  offal  ore  from  the  payment  of 
the  duty  of  lot,  and  which  by  this  decree  stood  unimpeached,  wanlied  eveo-y  one  of  these 
requisites,  and  was  therefore  void  in  lav :  for  it  was  not  only  uncertain,  as  it  did  not 
precisely  define  and  set  forth  what  tmytham  or  offal  ore  is,  nor  what  certain 
quantities  or  proportions  of  the  ore  ought  to  be  exempt  from  that  duty ;  but  it  waa 
unreasonable,  and  productive  of  the  grossest  fraud,  as  it  put  it  in  the  power  of  the 
miner  (whose  interest  it  was)  to  annihilate  t^e  duty  itself,  and  totally  subvert  the 
right  to  the  thing  out  of  which  the  exemption  itself  must  be  supposed  to  have  sprung ; 
the  respondents  claiming  by  their  answer  a  customary  m^od  of  dressing  their  ore 
as  they  please,  by  which  tiiey  might  with  the  greatest  facility,  at  the  expence  of  about 
one  eighth  part  of  the  value,  break  down  every  part  of  it  into  what  [674]  they  call 
tmytham,  or  offal  ore,  which  was  of  equal  value  with  the  hin^  and  petuy  m-e.    Thiit 
instead  of  proposing  an  issue  to  the  Attorney-'General,  to  try  whether  the  Crown,  it> 
lessees  or  farmers,  had  taken  time  out  of  mind  the  thirteenth  dish  of  all  the  ore 
raised  and  got  at  the  mine,  the  decree  ought  either  to  liave  confirmed  tlie   King'* 
right  to  the  reservation  claimed,  which  was  part  of  the  ancient  royal  dominion  over 
the  soil  and  minerals  within  it,  ascertained  and  established  by  the  inquisition ;  or 
to  have  put  an  issue  upon  the  respondents,  to  try  the  validity  of  the  cusptomarr 
exemption  alleged  and  insisted  on  by  their  answer. 

But  it  was  objected,  that  it  did  not  appear  by  the  inquisition,  that  the  duty  of  lot 
ought  to  be  the  thirteenth  dish  of  ore  dressed  and  made  merchantable,  but  of  rough 
ore  as  it  comes  out  of  the  mine.  To  this  it  was  answered,  that  the  true  construction 
of  the  inquisition  must  be  Hie  thirteenth  di^  of  ore  dressed  and  made  merchantable, 
the  words  mmera  luerata  therein  mentioned  importing  the  sama  Besides,  the  dish 
immemorially  used  for  measuring  the  ore,  as  admitted  by  the  respondent's  axtswo'. 
from  the  size  and  dimensions  of  it,  is  not  adapted  nor  can  be  made  use  of  to  measure 
rough  ore  as  it  comes  out  of  the  mine,  the  ore  in  that  stater  consisting  of  large  pieces, 
frequently  intermixed  with  base  minerals,  and  not  capable  of  being  contained  in 
this  dish,  which  has  only  been  used  for  measuring  ore  dressed  and  made  merchant- 
able :  and  the  respondents  were  so  conscious  of  that  usage  and  construction,  that  they 
did  not  by  their  answer  insist  upon  any  other. 

It  was  also  objected,  that  snvyt/tam  or  offal  ore  within  this  district  had  by  custom 
for  time  immemorial  been  exempt  from  the  duty  of  lot:  and  that  gmytheun  vaa 
well  known  and  distinguished  from  binff  and  peazy  ore,  by  the  use  of  a  riddle  with 
holes  and  meshes  of  a  known  customary  size.  But  to  this  it  was  answered,  that  the 
custom  so  alleged,  if  true  in  fact,  was  void  in  law  for  the  reasons  before  mentioned. 
That  in  many  parts  of  the  district,  where  the  Duke  and  his  ancestors  had  let  the 
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mineral  duties  to  under-tenants,  there  was  not  the  least  colour  or  pretence  for  the 
cuatom;  but  the  duty  of  lot  was  taken  indiscriminately  for  aQ  sorts  of  ore,  as  had 
been  proved,  and  as  the  respondents  themselves  had  admitted  by  their  answer.    That 
of  common  right,  and  by  the  inquisition,  his  Majesty  and  his  predecessors  were  and 
had  been  entitled  to  the  same  mineral  duties  in  every  part  of  the  district,  and  had 
alvays  granted  them  to  their  lessees  in  one  lease  and  under  one  entire  rent,  without 
any  distinction  whatsoever.    That  in  those  parts  of  the  district  where  the  mineral 
duties  had  been  kept  in  hand,  and  received  by  the  Duke  and  his  ancestors,  indulgence 
hsd  been  shewn  to  the  mipers ;  and  that  part  of  the  ore  which,  from  its  poverty  and 
the  difBculty  and  ezpence  of  separating  it  from  the  base  minerals  in  the  course  of 
dressing,  obtained  the  name  of  tmythwn  or  ofai,  had  been  frequently  excused  from 
the  payment  of  the  duty  of  lot,  in  order  to  encourage  mineral  experiments.     That 
riddles  having  been  used  as  necessary  instru-[676}-ments  in  the  cleansing  and 
dressing  of  ore,  as  well  at  times  where  duty  had  been  paid  for  the  whole,  as  where  an 
exemption  for  ttnyiham  had  been  claimed,  the  respondents,  the  better  to  cover  their 
frauds  in  the  abuse  of  the  indulgence,  had  attempted  to  introduce  riddles  as  gages  or 
standards  to  determine  what  ore  should  be  liable  to  the  duty  of  lot,  and  under  that 
(ubterfuge,  instead  of  confining  the  tn^ftheun  ore  to  what  it  formerly  was,  and  what 
they  themselves  had  called  it  in  their  answer,  (pfai^  had  extended  it  to  all  ore  which, 
by  dressing  as  they  pleased,  they  could  make  small  enough  to  pass  through  such 
riddles;  and  when  they  found  the  holes  thereof  too  small  for  Uieir  purpose,  they 
enlarged  them  at  pleasure,  but  never  fixed  them  at  any  certain  size.    So  that  it  was 
totally  uncertain  what  that  usual  customary  size  was,  so  much  urged  and  so  strongly 
insisted  on  by  the  respondents  answers.     No  determinate  dimensions  were  proved 
or  even  allegeid,  and  the  only  riddle  produced  by  the  respondents  in  the  cause,  as  the 
true  standard,  was  one  obtained  by  contrivance  from  Roberts  the  barmaster,  three 
weefa  after  he  was  appointed  to  that  office,  and  after  the  present    disputes  were 
begun,  and  a  short  time  before  tiie  commencement  of  the  suit;  and  this  riddle  so 
obtained  was  the  only  one  that  had  been  shewn  to  the  resjiondents  witnesses,  as  the 
Ixue  unerring  instrument  to  decide  betweMi  the  lord  and  Ijie  miner.    But  after  all, 
if  the  size  of  the  riddle  could  be  better  ascertained  than  it  was,  it  could  not  from  the 
nature  of  the  thing  be  an  equal  gage  to  distinguish  tmytham  from  hing  or  ptazy  ore ; 
because  the  miner  can  when  he  pleases,  and  with  the  greatest  ease,  break  down  the 
larger  ore  into  pieces  small  enough  to  pass  through  any  riddle  whatsoever ;  and  this 
fraud  was  proved  to  have  been  in  fact  committed ;  for  when  the  workmen  had  made 
more  hing  and  ptaxi)  or^  than  the  respondents  thought  well  of,  though  by  a  regular 
and  proper  course  of  dressing,  t^ey  caused  the  hing  and  peaty  ore  to  be  beat  down 
into  tmythvun.    That  the  respondents  had  been  so  successful  in  their  attempt  of  pul- 
verizing tmytham,  that  they  had  made,  as  appeared  by  their  answer,  nine  parts  in  ten 
of  the  ore  got  at  the  mine  into  what  they  called  tmytham,  which  was  so  far  from  the 
nature  of  offal,  that  it  was  sold  at  the  same  price  as  the  bing  and  peaty  ore,  and  there- 
by eluded  the  payment  of  the  lot  for  those  nine  parts ;  and  consequently,  instead  of 
paying  one  dish  in  thirteen,  would  only  pay  one  dish  in  130  for  such  duty ;  although, 
as  a  farther  proof  of  the  fraud,  it  appeared  that  the  ore  got  at  the  mine,  and  dressed 
and  separated  by  the  riddle,  during  the  time  that  the  late  Duke  had  the  working 
thereof,  produced  two  thirds  of  bing  and  peaty  ore.    That  the  decree  had  directed 
an  account  to  be  taken,  without  any  rule  prescribed  in  the  manner  of  taking  it ;  the 
uncertain  arbitrary  meaning  of  the  word  tmytham-  not  being  defined  upon  the  result 
of  the  evidence,  by  any  declaration  inserted  in  the  decree,  nor  any  gage  established 
ss  a  measure  for  ascertaining  those  species  of  ore  out  of  which  the  duty  in  question 
was  to  be  paid.    But  supposing  there  had  been  any  ground  to  have  determined  that 
tmytham  [676]  ore  ought  to  be  free  from  the  duty  of  lot,  as  not  being  dependent 
upon  the  will  and  pleasure  of  the  miser,  and  more  easily  definable  than  it  is ;  and 
supposing  also  that  the  riddle  insisted  on  by  the  respondents,  was  the  certain  gage 
or  standard  to  distinguish  it  from  the  other  ore  in  the  course  of  dressing ;  yet,  as 
the  respondents  had  been  guilty  of  such  gross  fraud  in  dressing  the  ore  to  avoid  the 
duty  of  lot,  by  intermixing  and  confounding  one  kind  with  another,  and  thereby 
rendered  it  impossible  for  the  Duke  to  prove  before  the  Master,  who  was  directed 
by  the  decree  to  take  the  account,  what  particular  damage  he  had  sustained ;  the 
decree  oug^t  to  have  directed  an  account  to  be  taken,  and  tlie  thirteenth  dish  to  have 
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been  paid  by  the  respondente  for  all  th«  ore  got,  dreased,  and  made  merchantable  at 
the  mine. 

On  the  other  side  it  was  insisted  (J.  Hewitt,  R.  Wilbraham),  that  the  claim  set  op 
by  the  information  and  bill  of  the  duty  of  lot  for  aU  ore,  being  admitted  not  to  be 
founded  on  common  right,  but  on  custom  only,  and  the  proper  evidence  of  a  cuatomr 
ary  right  being  usage;  and  in  the  present  case,  the  usage  being  fully  proved  by  the 
witnesses  on  both  sides,  not  to  extend  to  all  ore,  but  to  the  assortments  of  brng  wd 
peaiy  ore  only,  and  not  to  tmytham  or  belland,  there  was  no  foundation  for  such 
claim.  But  if  there  had  been  evidence  of  usage  in  support  of  the  claim,  yet  as  there 
was  the  clearest  evidence  that  the  custom  did  not  extend  to  all  sorts  of  ore ;  and  as 
claims  to  rights  of  inheritance,  especially  those  that  are  founded  on  custom,  depend 
on  facts,  and  are  properly  triaWe  by  a  jury ;  and  as  Courts  of  Equity  never  eetaUiah 
customary  rights,  when  controverted,  without  a  trial  at  law ;  and  as  the  Attorney- 
General  on  behalf  of  the  Crown  was  pleased  to  decline  such  trial ;  the  Cburt  of  Oian- 
cery  had  no  power  to  make  a  decree  to  establish  the  customary  right  insisted  on  hj 
the  appellants,  or  to  decree  any  account  thereon. 

As  to  the  inquisition  so  much  relied  upon  as  evidence  of  the  right  of  the  Crovn, 
it  by  no  means  proved  such  right:  for,  Ist,  it  appears  to  have  been  taken  by  two  per 
sons  named,  who  seem  to  have  been  appointed  by  the  Crown  by  some  commission, 
but  no  such  commission  appeared ;  nor  did  it  appear  that  these  two  persons  vere 
officers  of  the  mine,  or  of  the  Crown,  except  pro  hoc  vice;  nor  did  it  appear  that  sot 
evidence  was  given  thereon,  or  that  any  defence  or  opposition  was  made  thereto ;  bo 
that  the  whole  proceeding  seemed  questionable  in  respect  of  its  authority,  and  was 
indisputably  no  more  than  an  inquiry  ex  parte.  2d,  It  was  very  imperfect  and 
defective,  not  having  found  the  cutitom  of  mining,  nor  the  eope  or  forfeitures,  whidi 
are  very  considerable,  nor  prim  gaps,  or  several  other  particulars  of  the  customs 
which  now  appeared  to  subsist;  and  therefore  the  respondents  might,  with  equal 
reason,  insist  on  being  discharged  from  cope  and  other  claims  of  the  Crown  not 
found,  as  the  Crown  might  insist  on  lot  of  all  ore,  contrary  to  eetablished  and  avowed 
usage.  3d,  The  finding  in  this  inquisition  did  not  correspond  with  the  claim  of  lot 
upon  all  ore  made  merchantable,  as  insisted  on  by  tlie  appellants ;  [677]  nor  could 
it  deserve  any  credit  if  it  had  found  that  aU  ore  generally  was  lotable,  in  regard  the 
full  tenth  part  of  hing  and  peazy  ore  is  first  set  out  for  tithe,  and  has  never  been 
lotable  on  the  south  side  of  the  river  Wye.  And,  4th,  The  inquisition  was  not  rela- 
tive either  to  the  High  or  Low  Peak  particularly,  which  it  was  admitted  by  the  appel- 
lants were  different  and  distinct  districts,  and  governed  by  different  and  distinct 
laws  and  customs ;  but  to  the  Peak  in  general.  But  if  this  inquisition  was  less  liable 
to  objection,  yet  it  would  at  most  be  matter  of  evidence  only ;  and,  as  all  other  ancient 
evidence  in  general,  liable  to  be  explained  and  encountered  by  other  evidence  of 
usage,  which  in  the  present  case  totally  contradicted  and  subverted  it. 

The  appellants  contended  by  the  information  and  bill,  that  if  tmytham  was 
exempt  from  the  duty  of  lot,  the  miners  might  beat  down  all  the  ore  to  smyihan, 
and  tiiereby  totally  defeat  the  Crown  of  the  duty ;  and  that  therefore  such  exemption 
was  inconsistent  with  and  repugnant  to  the  custom,  and  consequently  could  not 
exist:  but  it  appeared  from  the  pleadings  and  proofs,  that  smytham  is  an  assort- 
ment of  ore,  clearly  and  certainly  known  and  distinguishable  by  miners ;  and  that 
the  size  of  the  meshes  of  the  riddles  which  have  been  used  for  separating  the  same 
from  peaey  ore  within  the  liberty  of  Winster,  was  equally  certain  and  known ;  and 
that  the  respondents  insisted  upon  an  exemption  of  such  smytham  only  as  was 
fairly  made  in  the  usual  and  ordinary  course  and  manner  of  making  the  ore  mer- 
chantable. And  it  was  worthy  observation,  that  though  there  were  and  had  been 
several  hundred  mines  within  the  liberties  on  the  south  side  of  the  river  Wye,  and 
many  thousands  of  men  and  women  employed  therein  in  cleansing  the  ore  and 
making  the  same  merchantable,  yet  there  was  no  evidence  in  the  cause,  that  any 
complaints  had  ever  been  made  of  any  frauds  committed  in  this  busineasi,  till  tite 
present  controversy  began.  That  the  fraud  charged  against  the  respondents,  in 
unfairly  working  the  mine  in  question,  and  unduly  breaking  tJie  bvig  and  pta»9 
ore  into  smytham  and  belland,  in  order  to  avoid  the  duty  of  lot,  implied  what 
was  contended  for  by  the  respondents,  viz.  that  smytham  or  ofal  and  belland  were  in 
general  not  liaUe  to  the  duty  of  lot,  and  was  absolutely  inconsistent  with  the  genenJ 
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right  set  up  by  the  appellantB;  but  as  the  particular  instances  of  the  pretended 
frauds  were  not  pointed  out  in  the  information  and  bill,  it  was  impossible  for  the 
respondents  to  exculpate  themsdves  so  fully  as  they  hoped  to  do  before  the  Master, 
upon  the  inquiry  directed  by  the  decree.     That  the  adventuring  in  mines  is  of 
vast  public  utility,  by  employing  a  multitude  of  useful  hands,  and  tends  greatly  to 
advance  the  commerce  of  the  kingdom ;  but  such  adventures  are  attended  with  a  very 
great  and  certain  ezpence,  yet  very  uncertain  as  to  the  profit,  and  upon  an  average 
are  attended  witii  Iqssj  consequently,  if  the  custom  contended  for  by  the  appellants 
should  be  established,  many  miners  would  be  deterred  from  such  hazardous  ad- 
ventures.    That  when  the  mine  in  question  was  granted  to  the  respondent  Wall 
by  the  [678]  appellant's  barmaster,  to  be  enjoyed  according  to  the  mineral  customs 
within  the  liberty  of  Winster,  and  when  Mr.  Wall  granted  out  the  several  shares 
to  his  partners,  it  was  well  known  to  them  that,  for  time  immemorial,  the  cus- 
tomary duty  of  lot  had  been  payable  for  hing  and  pecuy  ore  only,  and  not  for 
tmytham  or  offal  and  helland:  the  same  was  likewise  well  known  to  the  lessees  uf 
the  Crown,  when  they  obtained  their  leases;  it  was  therefore  apprehended,  that  the 
respondents  ought  to  enjoy  the  mine  accordingly,  as  they  became  adventurers  upon 
the  faith  and  credit  of  such  usage;  and  if  they  should  be  made  subject  to  this  new 
daim  of  the  appellants,  there  would  be  an  end  of  all  dealings  in  mines.     That  there 
were,  and  for  time  immemorial  had  been,  many  hundred  different  mines  in  working 
on  the  south  side  of  the  river  Wye,  none  of  which  ever  paid  or  had  been  called 
upon  to  pay  lot  for  tmytham  or  offal  or  b^lland,  and  therefore  the  produce  thereof 
must  have  been  distributed  among  the  respective  adventurers,  and  applied  and 
disposed  of  in  such  manner  as  their  several  occasions  required;  but  if  the  appel- 
lants should  succeed  in  their  present  claim,  such  adventurers  and  their  respective 
representatives  would  be  liable  to  account  f(n'  and  pay  this  duty  of  lott  for  such 
tmfftham,  which  would  expose  some  thousands  of  families  to  total  ruin  and  destruc- 
tion.   It  was  therefore  hoped  that  the  decree  would  be  affirmed,  and  the  appeal 
dismissed  with  exemplary  costs. 

Aptbr  hearing  counsel  on  this  appeal  for  six  several  days,  it  was  ordbbbd  t.nd 
ADJUDOKD,  that  so  much  of  the  decree  as  was  complained  of  by  the  appeal,  should 
be  reversed :  and  it  was  further  ORnBR^D  that  the  parties  should  proceed  to  a  trial  at 
law,  at  the  bar  of  the  Court  of  King's  Bench,  by  a  special  jury  of  the  county  of 
Middlesex,  at  such  time  as  that  Court  should  appoint,  on  the  following  issues,  viz. 
Ist,  "  What  part  of  the  lead  ore  got,  dressed,  and  made  merchantable  in  Winster, 
in  the  district  called  the  King's  Field,  or  the  King's  Fee,  within  the  hundred  of 
High  Peak  in  the  county  of  Derby,  is  and  ought  to  be  deemed  tmytham  or  offal, 
according  to  custom  used  for  time  immemorial  within  the  said  district?  "     2d, 
"  Whether  by  custom  used  for  time  immemorial  within  the  said  district  called  the 
King's  Field,  or  the  King's  Fee,  that  part  of  the  lead  ore  got,  dressed,  and  made 
merchantable  in  Winster  aforesaid,  which  is  and  ought  to  be  deemed  gmytham  or 
offal,  hath  been  and  of  right  ought  to  be  exempted  from  answering  to  the  King,  his 
farmers  or  lessees,  the  thirteenth  dish  thereof  for  the  duty  of  lot  /  "     And   that   the 
respondents  should  be  plaintiffs  in  the  said  issues,  and  the  appellants,  his  Majesty's 
Attorney-General  for  the  King,  and  the  Duke  of  Devonshire,  be  defendants  therein ; 
and  that  the  said  issues  should  be  settled  by  a  Master  of  the  Court  of  Chancery,  if 
the  parties  differed  about  the  same:  and  if,  upon  such  trial,  the  jury  should  find  any 
right  different  from  what  should  be  particularly  described  in  the  pleadings,  the 
same  should  be  endorsed  on  the  record ;  and  that  all  court-rolls,  court-books,  sur- 
[6793-veys,  books  of  accounts,  papers,  and  writings,  in  the  custody  or  power  of  the 
appellants  or  respondents,  or  any  of  them,  relating  to  tjhe  matters  in  question, 
should  be  produced  before  the  said  Master  upon  oath,  or  be  ascertained  upon  the 
oath  of  such  persons,  and  be  inspected  in  such  manner,  and  at  such  time  or  times 
before  the  said  trial,  as  the  said  Court  of  Chancery  should  direct ;  and  that  any  of 
the  parties  should  be  at  liberie  to  take  copies  thereof,  or  of  such  parts  thereof  as 
they  should  think  fit,  at  their  own  expence;  and  that  such  of  them  as  either  side 
should  give  notice  of,  should  be  produced  at  the  said  trial ;  and  that  the  considera- 
tion of  the  costs  of  this  suit,  and  of  all  further  directions,  should  be  reserved  until 
after  the  said  trial  should  be  had :  and  it  was  further  ordbrbd,  that  the  said  Court 
of  Chancery  should  give  all  necessary  and  proper  directions  for  carrying  this  judg- 
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ment  into  execution ;  and  that  any  of  the  parties  should  be  at  liberty  to  apply  to 
the  said  Court  as  there  should  be  occasion.*    (Jour.  vol.  29.  p.  577.) 


Case  1 2. — Trevor  Borrett  and  another, — Appellants ;  John  Goodkre, — 
EesponderU  [16th  April  1769]. 

[In  taking  an  account  before  the  Master,  one  of  the  paxtiea  is  charged  with 
£4000  as  the  value  of  a  note  which  he  had  wilfully  destroyed.  The  Master 
by  his  report  allows  this  charge ;  and  upon  an  exception  being  taken  to  the 
report  for  so  doing,  the  Court  first  allowed,  and  afterwards  ovM'-ruled  the 
exception.  But  upon  an  appeal,  an  issue  was  directed  to  try  the  fact  of 
spoliation,  and  what  damage  was  sustained  thereby.] 

In  1684,  Sir  Stephen  Evance,  with  Peter  Percival  and  Stephen  Hayter,  his  then 
partners,  were  bankers  of  the  first  character  in  the  city  of  London ;  and  ThoioB* 
Frederick  Esq.  who  was  at  that  time  a  very  eminoit  merchant,  kept  hia  cash  witii 
them  as  bankers,  and  they  from  time  to  time  purchased  East  India,  African,  and 
other  stocks  for  Mr.  Frederick. 

[680]  In  August  1690,  Sir  Stephen  Evance  and  Co.  and  Mr.  Frederick  settled 
an  account  of  their  transactions  in  stiocks  and  otherwise,  on  the  balance  whereof 
there  was  due  to  Sir  Stephen  Evanoe  and  Co.  £1217  Us.  4d.  for  which  Mr.  Frede- 
rick gave  a  note  of  that  date ;  and  the  like  course  of  dealings  continued  between  the 
parties  till  the  year  1693. 

At  this  time,  and  tor  many  years  afterwards,  African  stock  wae  in  great  esteem ; 
and  by  the  bye-laws  of  that  company,  no  person  was  capable  of  being  a  proprietor, 
or  of  holding  stock  in  his  name,  except  ha  was  free  of  the  company:  Sir  Stephen 
Evance  was  a  freeman  of  the  company,  and  a  large  proprietor :  Mr.  Frederick  wu 
not  free  of  the  company  until  1719,  consequently,  until  th&t  time,  he  was  incapable 
of  holding  any  stock  in  his  own  name. 

In  1691,  Sir  Stephen  Evance  purchased  three  several  parcels  of  African  stock 
for  Mr.  Frederick ;  viz.  £200  of  John  Baker,  £200  of  Samuel  Proctor,  and  £400  of 
William  Shepherd ;  which,  for  the  reasMis  before  stated,  were  transferred  into  the 
name  of  Sir  Stephen,  and  incorporated  with  his  own  stock;  and  after  such  pur- 
chases made  for  Mr.  Frederick,  Sir  Stephen  Evance  bought  several  other  paroelt 
of  the  same  stock  on  his  own  account. 

After  the  purchase  of  the  two  first-mentioned  parcels  of  stock,  (the  latter,  though 
transferred  on  the  28th  of  July,  was  not  paid  for  till  the  6th  of  August  following,) 
the  African  company  made  an  order,  dated  the  30th  of  July  1691,  for  quadrupling 
their  stock,  and  that  each  person  should  have  credit  for  £400  for  each  £100  stoc^ 
of  which  he  was  possessed ;  by  which  means,  the  said  two  parcels  of  stock  were  in- 
creased to  £1600  stock;  subsequent  to  which  order,  Sir  Stephen  Evance  bought  the 
last  parcel  of  £400  stock  of  William  Shepherd,  after  it  was  quadrupled;  so  that 

*  On  searching  the  Register's .  book  (Eeg.  lib.  A.  1760.  p.  404)  for 
the  subsequent  proceedings  in  thiis  causey,  it  appears,  that  the  issues  yrvn 
tried  on  the  25th  of  April  1761,  wheoi  the  jury  found  a  verdict  on 
both  of  them  for  the  defendants;  and  that,  on  the  6th  ol  June  follow- 
ing, the  cause  was  heard  on  the  equity  reserved,  when  the  Court  ordered  the 
verdict  to  be  estaUished,  and  that  the  right  of  his  Majesty,  and  of  the  Duke  of 
Devonshire  during  the  continuance  of  his  lease,  to  the  thirteenth  dish  of  all  the  lead 
ore  gotten  out  of  the  said  mines,  as  the  duty  of  lot,  should  be  also  established :  aad 
his  Grace  waiving  any  further  account  of  that  duty,  than  such  as  had  been  kept 
pursuant  to  the  agreement  of  July  1750,  under  which  the  sum  of  £4632  ISa.  7d. 
three  per  c«it.  Bank  annuities  had  been  purchased ;  the  AocomptaotrGeDeral  was 
ordered  to  transfer  that  sum  to  the  Duke ;  and  his  costs  at  law  were  ordered  U>  be 
taxed  and  paid  to  him  ;  but  his  Grace  generously  remitted  his  costs  in  equity,  though 
the  Court  declared  that  he  was  equally  entitled  to  those  costs. 
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tiie  stock  Sir  Stephen  Evance  wa«  poeseased  of,  in  trust  for  Mr.  Frederick,  amounted 
to  £2000. 

In  March  1692,  the  African  company  resolved  to  make  an  addition  to  their 
capital;  and  that  their  then  members  might,  before  the  10th  of  May  following,  paj 
in  go  much  as  would  enlarge  the  stock  to  one  half  more  than  its  then  credit ;  and 
that  none  but  the  then  adventurers  should  have  liberty  to  make  such  addition ;  and 
that  for  every  £40  paid  before  the  said  10th  of  May,  the  person  paying  it  should 
have  credit  for  £100  additional  stock:  and  in  consequence  of  this  resolution.  Sir 
Stephen  Evance  paid  in  the  £40  per  cent,  on  his  own  stock,  as  well  as  on  the  stock 
of  which  he  was  possessed  in  trust  for  Mr.  Frederick,  which  increased  Mr.  Frederick's 
stock  to  £3000.     Several  calls  were  afterwards  made  by  the  company,   which 
were  likewise  paid  by  Sir  Stephen  Evance  on  his  own  stock,  a»  well  as  on  what  he 
was  possessed  of  in  trust  for  Mr.  Frederick.     About  the  year  1692,  great  differences 
arose  between  Sir  Stephen  Evance  and  Mr.  Frederick ;  and  under  an  assurance  that 
a  snit  in  equity  to  setUe  those  dif-[6Sll-ference8  would  be  unavoidable,  Sir  Stephen 
delivered  Mr.  Frederick  a  regular  account  current  of  the  transactions  between  them, 
from  the  foot  of  the  account  of  the  15th  of  August  1690,  to  that  time;  in  which 
account.  Sir  Stephen  made  Mr.  Frederick  debtor  for  the  purchase  money  of  the 
African  stock  in  question,  by  tlie  following  items,  viz.  1691,  28th  July,  paid  John 
Baker  £736 — 5th  August,  paid  Samuel  Proctor,  for  African  stock,  £740 — 17th, 
paid  William  Shepherd  £366  :  and  at  the  bottom  of  this  account  it  was  stated,  that 
there  had  been  paid  £40  per  cent,  by  way  of  call  thereon ;  and  on  the  back  Mr. 
Frederick  made  the  following  endorsement,  viz.  "  After  a  year  and  a  half  demand- 
ing to  inspect  the  account,  this  was  delivered  me  30th  September  1693."    There 
being  a  considerable  balance  due  to  Sir  Stephen  Evance  and  Co.  fin.  this  account, 
and  they  pressing  Mr.  Frederick  for  the  balance,  and  threatening  him  with  an  action 
for  it,  he  in  March  1695,  brought  his  biU  in  Chancery  against  Sir  Stephen  Evance 
and  his  partners,  for  a  general  accounf  of  all  transactions  between  them,  from  the 
commencement  of  their  mutual  dealings;  and  although  Mr.  Frederick  thefn  had 
before  him  the  account  so  ddivered  by  Sir  Stephen,   every  item  of  which  was 
then  recent  and  fresh  in  his  memory,  and  in  which  he  was  made  debtor  for  the  sums 
in  question  for  the  purchase  of  African  stock ;  yet  he  was  so  far  from  attempting 
to  insinuate  that  the  said  stock  was  not  bought  for  him,  that  on  the  contrary  he 
charged  by  his  bill,  that  Sir  Stephen  Evance  advised  him  to  purchase  the  said  stock 
at  extravagant  prices. 

Soon  afterwards,  Sir  Stephen  Evance  and  his  partners  brought  their  cross  bill, 
for  an  account  of  all  dealings  and  transactions  between  them  and  Mr.  Frederick, 
from  the  15th  of  August  1690,  the  time  of  the  said  steted  account. 

Sir  Stephen  Evance  put  in  several  answers  to  the  original  bill ;  the  last  on  the 
15th  of  December  1698,  which  was  reported  insu£Scient;  but  no  proceedings  were 
afterwards  had  to  compel  him  to  put  in  a  further  answer. 

In  December  1711,  a  commission  of  bankrupt  issued  against  Sir  Stephen  Evance, 
under  which  the  respondent  John  Goodere  was  the  surviving  assignee;  and  soon 
after  issuing  the  commission,  dividends  to  the  amount  of  10a  in  the  pound  were 
paid  to  the  creditors. 

That  the  bankruptey  of  Sir  Stephen  Evance  did  not  arise  from  any  fraud  in  him, 
but  from  his  unfortunate  connections,  most  evidently  appeared.  For,  after  the 
administration  of  his  estate,  under  all  the  disadvantegee  attending  a  commission 
of  bankrupt,  and  the  very  expensive  suits  which  were  commenced  relating  thereto, 
his  estete  not  only  proved  sufficient  to  pay  all  his  own  and  the  partnership  debts, 
but  even  interest  on  all  the  debte  carrying  interest,  great  part  at  the  rate  of  no 
less  than  six  per  cent  with  a  considerable  surplus  to  his  nest  of  kin.  This  mis- 
fortune to  himself  and  family  truly  arose,  partly  from  a  mistaken  confidence  placed 
by  him  in  one  Mr.  Lake,  in  whose  name  he  had  placed  [682]  out  great  part  of  his 
property,  without  any  declaration  of  trust,  and  whose  representetive  insisted  upon 
retaining  the  same  as  part  of  Mr.  Lake's  estete;  and  partly  from  the  bad  behaviour 
of  Mr.  William  Hales,  whom  Sir  Stephen,  in  the  latter  part  of  his  life,  had  un- 
fortunately taken  into  partnership. 

In  August  1712,  the  assignees  of  Sir  Stephen  Evance  brought  tlieir  bill  against 
Mr  Frederick  to  revive  the  suit :  to  this  biU  Mr.  Frederick  pleaded  tJie  statute  of 
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limitations;  the  benefit  of  which,  on  arguing  the  plea,  was  saved  to  the  hMriag. 
But  in  this  plea,  a  particular  fact  was  stated  in  lita  following  words;  riz.  "Hit 
about  14  years  before  (being  in  1698)  upon  a  meeting  of  Mr.-  Frederick,  Sir 
Stephen  Eyance,  Mr.  Joddrell,  and  others,  in  order  to  settle  and  compose  matten, 
at  the  Castle  Tavern  in  Fleet  Street,  upon  Mr.  Frederick's  producing  a  note  fron 
Sir  Stephen  Evance^  or  his  partners,  to  Mr.  Frederick,  concerning  a  tally  or  Miei, 
order  or  orders,  amounting  to  the  sum  of  £4000,  or  some  such  great  sum,  the  uii 
Sir  Stephen  Evance  did  get  the  same  into  his  hands,  while  he  was  entertaining  Vi. 
Frederick  with  a  discourse  relating  to  the  acquaintance  between  his  father  and 
the  father  of  Mr.  Frederick,  and  telling  him  that  he  and  Mr.  Frederick  their  khs 
must  not  quarrel,  or  to  that  effect ;  and  did  in  a  olajidestine  and  fraudulent  msnoo', 
tear  into  several  small  pieces  or  bits  the  said  note,  whereby  the  same  was  destrojed; 
upon  which  the  said  meeting  broke  up  in  anger." 

Before  Mr.  Frederick  put  in  any  further  answer  he  died ;  possessed  of  a  penmil 
estate  to  the  amount  of  about  £600,000,  having  made  his  will,  and  appointil, 
William  Peere  Williams  and  John  Borrefct  Esq.  executors  thereof ;  after  which,  bo^ 
the  suits  were  revived,  and  divers  witnesses  examined. 

On  the  18th  of  November  1725,  both  causes  were  heard  before  the  Loid  Chtt- 
cellor  King,  who  directed  an  issue  to  be  tried  in  the  Court  of  Common  Pleas,  whedM 
any  account  was  made  up  and  stated  in  the  month  of  August  1690,  between  tt 
said  Thomas  Frederick  of  the  one  part,  and  the  said  Sir  Stephen  Evance  and  Ol 
of  the  other  part ;  and  if  any  account  was  then  made  up  and  stated,  what  was 
balance  thereof. 

In  Easter  Term  1730,  the  issue  was  tried,  and  a  verdict  found,  that  an 
was  made  up  and  stated  between  the  said  Thomas  Frederick  of  the  one  part, 
the  said  Sir  Stephen  Evance  and  partners  on  the  other  part^  on  the  15th  of  Augv 
1690 ;  and  that  upon  the  balance  of  the  said  account,  the  said  Thomas  Frederk 
was  in  arrear  to  the  said  Sir  Stephen,  in  the  sum  of  £1217  lis.  4d.  being  the 
balance  appearing  upon  the  face  of  Sir  Stephen  Evance's  bodu,  and  for  which 
Frederick  gave  his  note,  as  before  stated. 

On  the  6th  of  May  1733,  the  causes  came  on  to  be  heard  before  the  Lord  CSu 
cellor  Talbot,  for  f urthw  directions  upon  this  verdict ;  when  it  was  ordered,  that  1 
Frederick's  original  bill,  so  far  as  it  sought  any  account  of  the  dealings  i 
tran8ac-[683]-tion8  between  the  parties,  before  the  15th  of  August  1690,  should 
dismissed ;  and,  as  between  the  said  Mr.  Frederick  of  the  one  side,  and  the  said ! 
Stephen  Evance  and  Co.  on  the  other,  it  was  referred  to  the  Master,  to  take 
account  of  all  dealings  and  transactions  between  them,  from  the  foot  of  the  i 
account;  with  the  usual  directions  for  payment  of  the  balance,  as  it  should 
tually  turn  out. 

In  1757,  the  master  prepared  a  draft  of  his  report,  by  which  he  certified  £51 
and  upwards  due  to  the  estate  of  Sir  Stephen  Evance ;  and  therein  made  the  eati 
of  Sir  Stephen  an  allowance  for  the  purchase  money  of  the  stocks  in  question, 
the  payments  made  by  him  for  calls  thereon.  But  on  the  1st  of  July  1762, 
Master,  upon  the  same  evidence  on  which  he  had  prepared  the  draft  of  his 
and  without  the  alteration  of  any  one  circumstance,  made  his  report,  and  then 
certified  £9033  19b.  4d.  to  be  due  to  the  estate  of  Mr.  Frederick ;  and  by  this  npt 
he  totally  disallowed  the  payments  made  by  Sir  Stephen  Evance  for  the  pni 
of  the  said  stock  and  the  calls  thereon.  But  among  the  charges  against  liie  eri 
of  Sir  Stephen  Evance,  was  the  following ;  "  by  tallies  to  the  amiount  of  £4000 
ceived  at  the  Exchequer,  for  the  use  and  on  the  account  of  the  said  Thomas  Fn 
rick ;  the  receipt  for  which  sum  of  £4000  was  torn  in  small  pieces  by  the  said 
Stephen  Evance,  whereby  the  same  was  destroyed." 

To  this  report  the  respondent  took  fifteen  exceptions ;  and  the  appeUants  aep 
The  respondent's  third,  fourth,  and  fifth  exceptions  were,  for  that  the  Master 
not  in  his  report  charged  the  estate  of  Mr.  Frederick  with  the  several  sums  { 
by  Sir  Stephen  Evance,  for  the  purchase  of  the  several  parcels  of  African  rt 
and  the  several  subsequent  calls  in  respect  thereof;  and  his  13th  exception  was, 
that  the  Master  had  charged  the  estate  of  Sir  Stephen  Evance  with  the  said  I 
of  £4000  without  specifying  the  date  of  the  receipt,  or  the  number,  dates,  or  « 
of  the  tallies,  which  constituted  that  sum ;  and  for  that  he  had  stated  the  receipt 

464 


Digitized  by 


Google 


BORRETT  V.  GOOD£RE  [1769]  IV  BBOWN. 

the  said  £4000  to  have  been  torn  and  destroyed  by  Sir  Stephen  Evance,  whereas 
there  wu  no  sufficient  evidence  laid  before  the  Master  to  warrant  the  fact  so  stated. 

Ilbeee  excepttone  came  on  to  be  argued  before  tlie  Master  of  the  Rolls,  sitting 
for  Lord  Ghancdlor  Northington,  when,  after  a  deliberate  hearing'  of  five  days, 
hit  Honour,  on  the  26tii  of  January  1765,  allowed  thirteen  of  the  fifteen  exceptions 
iaken  by  the  respondefnt,  and  amongst  the  rest  the  said  tib.ird,  fourth,  fifth,  and  thix>- 
teentit  exceptions ;  but  declared,  that  the  estate  of  the  said  Thomas  Frederick  was 
entitled  to  have  credit  against  the  estate  of  the  said  Sir  Stephen  ESvance,  in  account 
tor  what  the  said  tiiree  parcels  of  stock  produced  by  sale  thereof,  by  the  assignees  of 
Sir  Stephen  Evanoe ;  and  also  for  any  dividends  which  it  should  appear  Sir  Stephen 
Etsdcc  or  his  assignees  reomved  before  such  sale ;  and  his  Honour  ovew-ruled  all  the 
appellants'  ^oeptions. 

[684]  The  appellants  afterwards  obtained  an  order  to  redargue  all  the  exceptions ; 
siMk  accordingly,  on  the  25th  and  26th  of  June  1766,  the  same  were  re-argued 
before  the  Lord  Chancellor;  when  his  Lordship  reversed  the  judgment  of  the 
Master  of  liie  Rolls,  as  to  the  respondent's  finst  and  thirteenth  exceptions,  and  con- 
firmed his  Honour's  judgment  as  to  all  the  rest. 

T^e  respondent  obtained  an  order  to  re-argue  his  thirteenth  exception,  and  llie 
appellants  likewise  obtained  an  order  to  reargue  several  of  the  respiondenf  s  excep- 
tiona  which  had  been  allowed,  and  amongst  the  rest,  the  said  third,  fourth,  and  -fifth 
exceptions.  And  on  the  30th  of  April  1767,  and  several  preceding  days,  the  ex- 
eeptions  wet«  re-argued  before  the  Lord  ChanceHor  Camden,  who  was  pleased  to 
oonfirm  the  judgment  of  his  Honour  the  Master  of  the  R(dls  and  the  late  Lord  Chan- 
oeflor,  on  all  the  said  exceptions. 

From  these  two  orders,  so  far  as  they  over-ruled  Mr.  Goodere's  thirteenth  excep- 
tion, the  original  appeal  was  brought ;  and  so  far  as  they  allowed  his  third,  fourth, 
and  ifih  exceptions,  the  cross  appeal  was  brought. 

In  support  of  ihe  original  appeal  it  was  said  (W.  de  Grey,  C.  Yorke),  that 
sdmitting  Sir  Stephen  Evance,  at  the  meeting  before  stAted,  incautiously  destroyed 
a  paper  prodnced  by  Mr.  Frederick ;  yet,  if  such  paper  was  in  itself  immaterial,  or 
if  Mr.  Frederick  was  in  fact  no  sufferer  by  the  loss  of  it,  there  could  be  no  reason 
assigned,  either  in  law  or  equity,  to  justify  the  charging  Sir  Stephen  Evance  with 
£4000  by  way  of  mulct  or  fine  for  such  inadvertent  act.     That  this  paper  being 
produced  by  Mr.  Frederick,  it  must  be  presumed  that  he  had  knowledge  of  the 
oeatentB  of  it ;  yet  he  did  not  in  his  plea  venture  to  say  it  was  a  voucher,  or  receipt 
for  any  sum,  or  that  any  money  due  under  it  was  received  by  Sir  Stephen  Evance, 
or  that  it  wbs  not  a  satisfied  receipt,  or  that  by  the  destruction  of  it  he  was  in  the 
least  damnified.     ^Riat  the  extensive  dealings  between  the  parties  in  this  species 
of  securities,  necessarily  produced  a  large  correspondence  on  that  subject,  by  notice 
from  time  to  time  given  to  Mr.  Frederick,  whisn  interest  became  due  on  tallies 
deposited  by  him  with  Sir  St^hen;  of  the  principal  being  in  course  of  payment; 
of  the  receipt  of  money  lent  by  Mr.  Frederick  to  other  persons  on  the  pledge  of 
taUiee;  and  various  purposes  of  the  like  nature:  to  any  of  which,  or  to  matters 
antecedent  to  the  15th  of  August  1690,  it  might  fairly,  and  consistent  with  Mr. 
Frederick's  own  account  of  it,  be  contended,  that  this  paper  was  applicable ;  but  nose 
«f  which,  it  was  presumed,  could  justify  the  present  charge.     But  Mr.  Frederick's 
own  conduct  on  the  occasion,  most  fully  shewed  the  contents  of  the  paper  to  be 
immatoriaL     The  transaction   happened   in  the  presence  of  Mr.   Frederick,   Mr. 
Joddrell  his  w^icitor,  and  Mr.  Watty,  who  was  Mr.  Frederick's  clerk ;  yet  no  attempt 
was  made  by  any  of  them  to  collect  the  pieces  of  the  paper  so  torn.     At  that  time 
two  snitB  in  equity  were  depending  between  the  parties ;  and  if  the  paper  in  question 
had  been  [686]  &  voucher  cm-  receipt  for  any  sum  of  money,  and  destroyed  by  Sir 
Stephen  Evance,  in  the  fraudulent  manner  now  suggested,  could  it  be  supposed 
that  Mr.  Frederick,  with  the  able  assistance  he  then  had,  would  not  have  been  advised 
instantly  to  have  filed  a  supplemental  bill  against  Sir  Stephen,  to  obtain  a  discovery, 
and  to  aeoertain  the  contents  of  this  paper,  and  also  to  examine  the  witnesses  pre- 
sent at  the  facti    But  instead  of  this,  the  fact  with  all  its  circumstances,  which  hap- 
pMied  TB    1698,  remained  in  total  silence  during  all  Sir  Stephen's  lifetime,  who 
lived  thirteen  years  afterwards,  without  his  being  ever  questioned  upon  it.     TTiat 
the  paper  in  question  was  not  a  voucher  for  any  sum  of  money,  might  fairly  be  in- 
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ferred  from  the  account  delivered  by  Sir  Stephen  Evamce  to  Mr.  Frederick,  atter 
their  quarrel,  on  the  30th  of  September  1693 ;  and  if  the  paper  was  a  voucher  for  « 
tally,  the  deetruction  of  it  after  the  delivery  of  that  account  could  anaw«:  no  pa^ 
pose ;  the  account  itself,  together  with  the  books,  being  as  certain  a  charge  upon  Sir 
Stephen  as  any  receipt  whatever.  And  if  on  the  other  hand  it  should  be  urgei 
that  the  sum  for  which  this  paper  was  a  voucher  was  not  included  in  that  account, 
it  received  the  clearest  reply ;  for  if  Sir  Stephen  had  in  that  account  omitted  to 
give  Mr.  Frederick  credit  for  £4000  due  upon  a  tally  received  by  Sir  Stephen,  tu< 
clerks  must  have  been  assisting  in  the  fraud ;  and  that  sum  must  have  been  omitted 
in  the  account,  under  an  apprehension  that  several  years  afterwards.  Sir  Stepben 
Evance  would  have  an  opportunity  of  getting  that  specific  receipt  from  Mr.  Frede- 
rick, and  destroying  it.  But  this  was  inconceivable.  Besides,  Mr.  Frederick,  who 
had  the  custody  of  this  supposed  receipt  at  that  time,  and  for  six  years  afterwardi, 
would  certainly  have  judged  such  omission  to  be  a  most  material  charge  in  hig^ill, 
which  was  brought  to  impeach  the  truth  of  that  account;  but  there  was  no  durge 
of  that  kind  in  it,  which  plainly  evinced,  that  the  paper  so  torn  was  not  a  voucher. 

As  to  the  objection,  that  this  being  a  case  of  spoliation,  every  thing  is  to  be  pre- 
sumed against  the  spoliator ;  it  was  said  to  be  a  settled  and  established  principle,  tbst 
in  all  cases  of  spoliation,  there  must  be  proof  of  the  existence  and  contents,  as  well  u 
of  the  destruction  of  the  writing,  founded  upon  an  evidence  of  property  in  the  part; 
injured ;  at  least  so  far  as  to  shew,  that  it  entitled  him  to  a  right  or  interest  in  some- 
thing, of  which  he  had  been  deprived  and  defrauded  by  the  spoliation :  and  according 
to  this  rule,  the  respondents  ought  to  shew  the  paper  in  question  to  have  been  a  receipt 
or  voucher  for  £4000.     But  in  the  present  case,  the  whole  of  Mr.  Joddrell's  evidence 
as  to  the  contents  of  the  paper  was  only  information  from  Mr.  Frederick,  and  Hi. 
Frederick  himself,  out  of  whose  hands  it  came,  was  silent  as  to  the  contents,  and  un- 
certain as  to  the  sum.     The  contents  of  the  paper  and  the  precise  sum  for  which  it  wu 
insisted  to  have  been  a  voucher,  were  extremely  material  to  be  ascertained ;  as  it 
appeared,  that  there  were  transactions  between  the  parties,  in  this  particular  speciea 
of  securities,  to  the  amount  of  £152,670  168.  9d.  in  the  course  of  [6863  three  yeut. 
If  the  paper  was  a  voucher  for  tallies  to  t^e  amount  of  £4000,  or  any  other  sum,  it 
was  in  Mr.  Frederick's  poww  to  have  stated  the  dates  and  numbers  of  the  tallies  to 
which  it  related,  it  appearing  by  his  books  and  papers  produced  before  the  Master, 
that  he  kept  accurate  accounts  of  all  his  tallies ;  and  thereby  Sir  Steven  Evance  would 
have  had  an  opportunity  of  shewing  that  he  had  accounted,  or  was  not  liable  to  ac- 
count, for  the  tallies  to  which  the  paper  related.     But  as  Mr.  Frederick,  in  his  pies, 
designedly  avoided  any  kind  of  description,  either  of  the  particular  contents  of  the 
paper,  or  of  the  tallies  to  which  it  was  supposed  to  relate,  his  representatives  ongkt 
not  to  avail  themselves  of  such  wilful  neglect.     That  the  account  delivered  on  the 
30th  of  September  1693,  moat  evidently  shewed  the  necessity  of  the  respondents  being 
held  to  a  particular  description  of  the  tally  or  tallies,  to  which  they  contended  the 
paper  destroyed  was  applicable;  because,  by  that  account  credit  was  given  to  ti» 
estate  of  Mr.  Frederick  for  £81,031  13s.  7d.  received  by  Sir  Stephen  Evance  and 
his  partners  for  tallies  on  Mr.  Frederick's  account,  and  amongst  the  rest,  for  one 
specific  sum  of  £4000  as  received  on  the  9th  of  February  1691,  for  which  the  respoo- 
dents  had  no  voucher  whatsoever,  except  the  accounts     It  was  therefore  apprehended, 
that  if  the  respondents'  evidence  should  be  thought  to  deserve  the  greatest  latitudei,  \ij 
considering  the  paper  destroyed  as  a  voucher  or  receipt  for  a  tally  of  £4000 ;  yet, 
consistently  with  the  strict  rules  of  justice,  the  receipt  or  voucher  so  supposed  to  have 
been  destroyed,  must  be  considered  as  the  voucher  for  the  very  sum  of  £4000   ba 
which  thie  respondents  had  credit  in  the  account,  and  for  which  they  had  no  otiier 
evidence  than  the  account.     And  this  fuUy  shewed  the  reason  why  Mr.  Frederick 
could  not  on  his  oath  say,  that  the  paper  destroyed  was  a  voucher  for  any  sum  for 
which  he  had  not  received  a  satisfaction. 

On  the  other  side  it  was  insisted  (E.  WiUee,  A.  Wedderburn),  that  the  fact  of  de- 
stroying the  note  or  voucher  for  £4000  was  sufficiently  proved  and  established  by  Mr. 
Frederick's  plea,  and  the  deposition  of  Mr.  Joddrdl,  and  no  evidence  whatever  had 
been  produced  or  given  to  contradict  or  impeach  the  fact  of  the  spoliation  and 
destruction  of  it:  the  evidence  therefore  of  such  spoliation  and  destruction  ought 
to  be  taken  in  the  strongest  light  against  the  spoliator,  or  those  who  stood  in  his  pla 
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in  odium  ipoliatoris;  and  be  considered  as  a  very  gross  fraud,  and  as  throwing  a 
itrong  imputation  and  suspicion  upon  the  books  and  accounts  of  Sir  Stephen  Evance, 
«nd  on  every  other  transaction  in  which  he  was  concerned.  That  the  behaviour  of 
Sir  Stephen  Evance  on  that  occasion,  with  all  its  aggravating  circumstances  in  de- 
stroying the  voucher  for  the  £4000  tally,  while  he  was  amusing  Mr.  Frederick  with  an 
account  of  the  friendship  which  had  subsistied  between  their  two  families,  was  such  a 
dishonest,  base,  and  iniquitous  transaction,  as  could  never  be  excused,  or  even  pal- 
liated in  a  Court  of  Justice ;  on  the  contrary,  the  law  would  rather  stretch  its  power 
and  authority,  to  reach  and  punish  such  daring  attempts  of  fraud,  which  manifestly 
tend  [687]  to  destroy  that  mutual  confidence  which  ought  ever  to  subsist  between  all 
persons  concerned  in  commercial  matters ;  and  on  the  credit  of  which,  the  trading 
interest  of  this  country  has  hitherto  always  been  supported. 

In  support  of  the  cross  appeal  it  was  said,  that  the  African  stock  pretended  to  have 
been  bought  by  Sir  Stephen  Evance  in  trust  for  Mr.  Frederick,  was  not  bought  in  his, 
but  in  Sir  Stephen's  own  name,  and  actually  transferred  to  him,  who  was  a  member 
of  the  African  company,  and  a  large  dealer  in  that  stock,  and  deeply  concerned  in 
the  management  of  it ;  nor  was  any  order  produced  from  Mr.  Frederick  for  the  pur- 
chase of  tiie  said  stock ;  and  though  many  dividends  thereon  were  receivted  by  Sir 
Stephen  Evance  himself,  amounting  to  £269  10s.  and  particularly  £112  prior  to  the 
delivery  of  the  account  in  1693,  yet  that  sum  was  never  brought  or  placed  to  Mr. 
Frederick's  account.     That  the  stock  was  actually  sold  as  Sir  Stephen's  own  proper 
stock  by  his  assignee,  without  the  order,  consent,  or  privity  of  Mr.  Frederick's  repre- 
sentatives ;  and  by  these  means  Sir  Stephen  charged  the  ertate  of  Mr.  Frederick  with 
£3621  for  the  stock  and  the  calls  upon  it,  though  by  the  extraordinary  management 
thereof,  it  produced  only  the  sum  of  £95  for  which  it  was  sold  by  the  assignee.     As  to 
the  sum  of  £400  mentioned  in  Goodere's  fourth  exception,  being  £40  per  cent,  call 
upon  the  African  stock,  he  had  not  produced  or  proved  any  order  or  consent  from  Mr. 
Frederick  for  the  payment  thereof,  nor  did  it  appear  that  he  was  previously  made 
acquainted  therewith,  nor  was  there  any  compulsory  order  made  by  the  African 
company  for  such  payment;  and  upon  one  of  the  calls  on  this  stock.  Sir  Stephen 
Bvanoe  never  paid  in  any  thing,  not  considering  himself  obliged  so  to  do,  but  left  at 
liberty  to  pay  his  proportion  of  the  call,  or  not,  as  he  thought  proper.     And  as  to 
the  gum  of  £1380  in  the  fifth  exception  pretended  to  have  been  paid  by  Sir  Stephen 
Evance,  for  thirteen  subsequent  calls  on  this  African  stock,  Gooderehad  not  produced, 
proved,  or  shewn  any  order  or  consent  from  Mr.  Frederick  for  the  payment  of  those 
/calls,  or  any  of  them ;  and  it  appeared  that  they  were  paid  by  Sir  Stephen  after,  and 
some  of  them  for  several  years  after  the  commencement  of  the  suits  between  him  and 
Mr.  Frederick ;  when  there  could  be  no  confidence  subsisting  between  them,  and  when 
it  could  not  be  presumed  that  any  man  would  pay  money  for  another,  without  an 
express  order  for  so  doing ;  and  the  last  call  was  paid  by  Sir  Stephen's  assignee,  who 
could  in  no  light  be  a  trustee  for  Mr.  Frederick,  and  when  the  stock  had  been  re- 
duced to  one  tenth  of  its  former  value ;  and  therefore  the  assignee  ought  not  to  have 
paid  it  without  Mr.  Frederick's  consent  or  privity.     That  if  trustees  were  to  be  al- 
lowed, even  after  suits  commenced  against  them  by  their  cestui  que  trusts,  to  pay  such 
large  sums  aa  £400  and  £1380  without  the  order,  consent,  knowledge,  direction,  or 
privity  of  the  persons  for  whom  they  are  intrusted,  it  would  be  in  the  power  of 
trustees  to  ruin  their  cettiti  que  trusts,  by  paying  money  for  them  without  their 
knowledge  or  consent;  which  would  give  trustees  an  unreasonable  [688]  latitude  of 
power  to  abuse  their  trusts,  and  be  of  ruinous  consequence  to  the  security  of  trust 
estates;  and  in  general,  nothing  seems  more  unreasonable  or  unjust,  than  that  it 
ahould  be  in  the  power  of  any  person  to  charge  another  as  his  debtor,  for  money  pre- 
tended to  be  advanced  for  his  use>,  without  his  privity  or  consent. 

There  was  a  supplemental  case  printed  on  IJie  part  of  the  appellants  in  the  cross 
appeal  (A.  Wedderburn,  J.  Madock's),  stating  that  it  had  been  lately  discovered,  that 
among  certain  bye-laws  made  by  the  African  company,  on  the  23d  of  November  1697, 
it  was  ordered,  that  no  adventurer  should  be  capable  of  being  chosen  sub-governor, 
deputy-governor,  or  into  the  court  of  cusistants,  who  should  have  less  than  £3200 
credit  in  the  company's  stock,  in  his  own  name  and  right.  That  it  had  been  proved 
in  the  causes,  on  the  part  of  Goodere,  by  the  deposition  of  Simon  Eelsey,  first  clerk 
in  the  company's  accomptant's  office,  that  by  the  stock  books  of  the  company,  it  ap- 
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peared  th»t  Sir  Stephen  Evance  had  credit  tho^n  in  October  1696,  for  184  ihsra, 
or  £18,400  African  stock ;  and  that  at  a  general  court  of  the  company  held  on  th« 
7th  of  October  1697,  it  was  resolved  by  the  members  then  present,  that  there  should  b« 
an  addition  made  to  their  then  stock  of  £12  on  each  share ;  but  that  upon  such  call, 
Sir  Stephen  Evance  did  not  advance  or  pay  any  money  whatsoever.  And  that  at 
another  general  court,  held  on  the  1st  of  Aogtist  1699,  it  was  resolved,  that  each  ad- 
venturer should  pay  £3  for  each  share,  which  Sir  Stephen  accordingly  paid  on  the 
J.7tii  of  lihe  same  month,  on  fifty-four  shares  or  £5400  stock,  being  all  the  stock  then  is 
his  name.  And  by  a  copy  of  bis  stock  account  proved  in  the  causes,  it  appeared,  that  iv 
had  no  more  than  £5400  stock  in  the  company,  from  October  1697  to  February  1709. 
That  there  was  the  greatest  reasim  to  believe  that  Sir  Stephen  Evance  reserved  to 
himself  this  £5400  as  his  own  proper  stock,  for  the  purpose  of  being  qualified  to  be 
chosen  sub-governor,  d^uty-governor,  or  one  of  the  court  of  assistantB  of  the  com- 
pany, as  the  case  might  happen :  for,  upon  searching  the  minute  book  of  the  genert! 
courts  of  the  company,  held  in  the  years  1702, 1706,  and  in  January  1709,  it  appeared, 
tiiat  Sir  Stephen  was  actually  elected  one  of  the  court  of  assistants  of  the  company; 
which  he  could  not  have  been,  unless  he  had  held  £3200  stock  in  hit  oten  name  mi 
right. 

From  whence  it  evidently  followed,  that  Sir  Stephen  could  not,  as  contended 
by  Goodere,  have  £3000  African  stock  standing  in  his  own  name,  in  trust  for  Ux. 
Frederick ;  for  if  he  had  held  £8000  part  of  thia  £6400  stock  in  trust  for  Frederick, 
he  could  have  had  no  more  than  £2400  stock  «t»  hit  own  name  and  riffKt,  which  by  the 
tenor  of  the  aforesaid  bye-law,  could  not  qualify  him  to  be  chosen  into  the  court  of 
assistants.  It  oould  not  therefore  be  presumed,  that  any  part  of  the  £5400  African 
stock  was  the  property  of  Mr.  Frederick,  but  must  have  been  all  of  it  the  property  of 
Sir  Stephen  Evance,  and  reserved  by  him  as  such  for  the  purposes  aforesaid ;  and  tiie 
rather,  because  he  never  gave  Mr.  Frederick  [689]  credit  for  any  dividends  of  this 
£3000  pretended  trust  stock,  nor  for  any  part  of  the  money  received  by  him  on  the  aak 
of  any  part  of  the  residue  of  the  £18,400  stock  (over  and  above  the  said  £5400)  sold 
out  by  him  in  September  and  Ootdaer  1697 :  so  that  eitixer  no  part  of  tlie  £18,400 
stock  was  in  trust  for  Mr.  Frederick,  or  if  any  part  of  it  was  bought  for  him,  it  muS 
have  been  part  of  the  stock  so  sold  out  in  September  and  October  1697,  and  Sir 
Stephen  must  have  considered  the  remaining  £6400  stock  as  his  own  property. 

On  ttie  part  of  the  respondent  in  the  oross  appeal  it  was  said  (W.  de  Grey,  C. 
Torke),  that  the  first  and  principal  question  was.  Whether  the  stock  in  question  was 
bou^t  by  Sir  Stephen  Evance  on  his  own  account,  or  for  Mr.  Frederick?     That  ii 
not  only  appeared  by  the  books  of  Sir  Stephen  Evance  and  Co.  regularly  kept  by 
their  clerks,  that  Mr.  Frederick  was  made  debtor  for  tjhe  purchase  of  these  serenl 
parcels  or  stock,  at  the  times  of  the  respective  purchases;  but  in  the  account  de- 
livered by  Sir  Stophni  to  Mr.  Frederick,  after  tiieir  differences  in  1693,  Mr.  Frede- 
rick was  made  debtor  for  the  purchase  money,  and  thereby  Sir  Stephen,  in  the  most 
effectual  manner,  declared  the  trust  for  him ;  and  in  the  bill  which  Mr.  Frederid^ 
afterwards  brought  to  impea<^  that  account,  he  was  so  far  from  suggesting  that  the 
stock   was   not  purchased    for   him,   that   he   in   effect   admitted   it,   by   charging 
that  Sir  Stephen  persuaded  him  to  buy  it  at  extravagant  prices,  and  Uiat  he  be- 
lieved it  was  Sir  Stephen's  own  stock.     But  the  appellants  had  no  occasicm  to  resort 
to  any  other  evidence  than  Mr.  Frederick's  books  and  papers  in  their  own  custody,  for 
the  fullest  satisfaction  on  this  subject.     For  in  Mr.  Frederick's  own  cash  book,  be 
had  charged  what  he  paid  the  broker  for  his  ofmunission  for  the  purchase  of  thi& 
itock,  in  tlie  following  Mitry:  "  3d  Feb.  By  African  stock  1691-2,  paid  Aston  brokei^ 
Itge  of  £200   transferred  Sir  Stephen  Evance,  beinff  for  my  account  in  hi*  nam*, 
£1."     The  original  stock  quadruple  being  £800,  the  brokerage  thereon,  aA  28.  6d. 
per  cent,  the  baown  commission  on  purchase  of  stock,  amounted  to  £1.     But  the 
evidence  did  not  rest  here,  for  in  two  different  papers  of  Mr.  Frederick's  hand  writ- 
ing, purporting  to  b»an  account  of  sums  paid  by  Sir  Stephen  Evance  for  hixa.  wei« 
the  following  entries:  "  28th  July  91.  £200  African  stock,  £736  ditto,  £200,  *£740. 
6tli  August  £400,  after  doubling  £365 ;"  corresponding  exactly  with  the  d!ates  of 
the  receipts  produced  by  the  respondent. 

The  app^lants  however  seemed  to  rely  on  the  following  objections,  to  shew  that 
tiae  stock  was  not  purchased  for  Mr.  Frederick :  I.  That  no  written  order  was  pn^ 
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dnced  for  the  purchase  of  it.  II.  That  the  Btock  Wm  bought  in  Sir  Stephaa  ETance'» 
name,  and  never  was  transferred  into  Mr.  Frederick's  name,  III.  That  Sir  Stephen 
had  nerer  accounted  for  any  dividendi.  IV,  That  his  assigneee  bad  sold  the  stock 
withwrt  any  authority  from  Mr.  Frederick's  representative.  V.  That  supposing  the 
stock  to  have  been  transferred  into  Sir  Stephen  Evance's  name  in  trust  for  Mr. 
Frederick,  it  did  not  appear  he  paid  any  thing  for  it,  the  receipts  for  the  pur- 
chase money  not  having  been  proved. 

[690]  As  to  the  first  objection,  it  was  a  very  unfavourable  one  to  be  made  at  the 
distance  of  above  seventy  years  from  the  transaction  j  and  the  more  so,  as  in  the 
rsrions  purdiaaes  admitted  to  have  been  made  of  government  securities  by  Sir 
Stephen  Evance  for  Mr.  Frederick,  a  direction  for  the  purchase  of  such  securities 
had  in  no  one  instance  been  produced ;  and  the  apparent  confidence  which  subsisted 
between  the  parties  during  the  course  of  these  transactions  made  it  unnecessary: 
but  it  was  apprehended  that  the  facts  above  stated  entirdy  removed  this  objection. 

The  second  objection  received  the  clearest  answer,  it  being  proved  that  Mr. 
Fredwiok  was  not  free  of  the  company  till  the  year  1719,  consequently  not  capable 
of  accepting  a  transfer  of  the  stock  till  that  time. 

As  to  the  third  and  fourth  objections,  ihere  was  only  one  dividend  between  the 
purdtase  of  the  stock  in  1691,  and  the  driivery  of  the  account  in  1693 ;  and  admit- 
ting that  this  dividend  was  in  fact  received  by  Sir  Stephen  Evance,  as  4^e  stock  was 
incorporated  with  his  own,  one  dividend  warrant  was  made  out  for  the  whole ;  and 
as  Sir  Stephen's  cIotIcs  might  not  know  the  proportion  due  to  Mr.  Frederick  of  this 
dividend,  such  ignorance  most  probably  occasioned  the  omission.  But  the  order 
appealed  from  h«ui  done  justice  to  Mr.  Frederick's  estate,  by  directing  that  it  should 
have  credit  for  the  dividends  received  by  Sir  Stephen  Evance,  if  any  had  been  re- 
ceived. It  was  admitted,  that  the  assignees,  unacquainted  with  the  trust,  had  sold 
the  stock  in  question,  with  the  rest  of  Sir  Stephen's  stock ;  but  if  there  was  satisfac- 
tory evidence  that  he  was  a  trustee  as  to  this  stock  for  Mr.  Frederick,  it  was  appre- 
hended, that  neither  the  omission  of  giving  credit  for  the  dividends,  nor  the 
assignees  ignorantly  selling  the  stock  iteeLi,  would  any  more  destroy  the  trust  by 
reason  of  the  loss  attending  the  stock,  than  it  would  have  done.if  the  stock  had  been 
sold  to  great  advantage. 

As  to  the  fifth  objection,  it  scarcely  called  for  any  answer,  as  it  must  be  pre- 
sumed that  some  monies  were  paid'  for  these  parcels  of  stock.  However,  the  par- 
ticular prices  were  ascertained  by  Mr.  Frederick's  own  memorandums ;  and  it  could 
not  be  expected  that  any  dearer  evidence  could  be  given  after  so  great  a  length  of 
tima 

But  it  was  further  objected,  that  no  written  order  was  produced  from  Mr. 
Frederick,  directing  the  payment  of  the  calls ;  and  that  these  calls  were  not  compul- 
sory. At  this  distance  of  time,  and  for  the  reasons  before  stated,  the  first  part  of 
this  objection  ought  not  to  have  any  weight.  Mr.  Frederick  must  know  that  Sir 
Stephen  was  possessed  of  this  stock  in  trust  for  him;  and  from  the  nature  of  the 
transaction  he  could  not  be  ignorant  of  the  calls.  The  account  of  1693  informed 
him,  that  Sir  Stephen  had  at  Uiat  time  paid  a  call  of  £40  per  cent. ;  of  which,  in  his 
bill,  brought  to  impeach  that  account,  Mr.  Frederick  never  complained,  nor  did  he 
give  Sir  Stephen  notice  to  discontinue  any  future  calls ;  and  therefore  Sir  Stephen 
acted  the  part  of  a  faithful  trustee,  though  he  and  Mr.  Frederick  were  not  then  in  a 
state  of  friendship,  by  shewing  the  same  attention  to  his  property  that  he  shewed  to 
his  own,  in  [691]  answering  the  calls  on  both.  As  to  the  second  part  of  this  objection, 
it  was  aidmitted,  that  the  prior  calls  were  voluntary ;  but  the  latter  were  attended  with 
penalties  in  case  of  defaiilt  of  payment,  such  as  a  forfeiture  of  dividends,  and  a  pro- 
hibition of  the  transfer  of  the  stock.  But  it  was  appreh^ided,  that  where  a  trustee 
exercises  a  discretionary  power  bona  fide,  and  in  Uie  same  manner  as  he  acts  with 
regard  to  his  own  property,  he  always  receives  the  protection  of  a  Court  of  Elquity ; 
and  the  present  case  afforded  a  much  stronger  argument  for  this  protection,  as  it  ap- 
peared, that  Mr.  Frederick  had  full  notice  of  the  first  call  of  £iO  per  cent,  and  never 
made  the  least  objection  to  it.  And  the  fair  and  honest  execution  of  discretionary 
acts  of  this  kind  by  trustees,  has  not  only  constantly  received  the  indemnity  of  Courts 
of  Equity,  but  they  have  also  been  the  objects  of  legislative  care ;  particularly  with 
respect  to  the  voluntary  subscription  made  by  trustees  of  the  long  annuities  into  the 
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South  Sea  Company  in  the  year  1720,  pursuant  to  an  invitation  only  from  the  court 
of  directors  for  that  purpose. 

After  hearing  counsel  on  theee  appeals,  it  was  ordbbbd  and  adjudqbd,  that  die 
orders  complained  of  in  the  original  appeal,  so  far  as  they  over^ruled  the  appdlant't 
thirteenth  exception,  should  be  reversed.  And  it  was  further  ordbbbd,  that  the 
parties  should  proceed  to  a  trial  at  law,  in  the  Court  of  Common  Pleas,  upon  the  fol- 
lowing issue :  "  Whether  Thomas  Frederick,  Esq.  was  damnified  to  the  amount  of 
£4000,  or  any  other  and  what  sum,  by  Sir  Stephen  Evanoe  having  torn  a  paper  at 
the  Castle  Tavern  in  Fleet  Street,  sometime  after  the  suits  between  the  said  Sir 
Stephen  Evanoe  and  the  said  Thomas  Frederick  were  begun!"  And  if  the  jury 
should  find  that  the  said  Thomas  Frederick  was  damnified  to  a  less  amount,  the  poiUa 
was  to  be  indorsed  accordingly.  And  it  was  further  ordbrbd,  that  the  respondent  in 
the  original  appeal  should  be  plaintiff  at  law,  and  that  the  appellant  should  be  th* 
defendant ;  who  was  forthwith  to  name  an  attorney  to  accept  a  declaration,  appear, 
and  plead  to  issue ;  and  that  the  issue  should  be  setded  by  a  Master  in  case  the  partiei 
differed  about  the  same.  And  it  was  further  ordbrbd,  that  the  consideration  of  liie 
order  made  by  his  Honour  the  Master  of  the  Rolls,  allowing  the  said  thirteenth  excep- 
tion, and  also  of  all  further  directions  and  costs,  should  be  reserved  till  after  the  said 
trial.  And  it  was  further  ordbrbd  and  adjudobd,  that  the  orders  complained  of  bj 
the  cross  appeal  should  be  affirmed :  and  that  the  Court  of  Chancery  should  give  at 
necessary  and  proper  directions,  for  carrying  this  judgment  into  execution*.  (M.S. 
Jour.  glib,  anno  1768-9,  p.  771.) 


[692]  Case  13. — Simon  Collins, — Appellant ;  William  Sawrey  and 
others, — Bespondents  [10th  February  1772]. 

[Wherever  the  question  of  right  in  a  suit  commenced  in  a  Court  of  Equity  is  » 
mere  legal  question,  the  Court  does  right  in  sending  it  to  law  to  be  tried  upon 
a  proper  issue ;  even  though  the  whole  of  the  evidence  is  written  evidence,  and 
the  question  depends  upon  the  construction  of  that  evidence.] 
**  Decree  of  the  Court  of  Exchequer  affirmed.** 

Before  the  act  of  parliament  aftermentioned,  there  was  founded  in  the  parish 
church  of  Tamworth,  a  college  or  collegiate  church,  consisting  of  one  dean,  five  pre- 
bendaries, and  one  lay  vicar  choral ;  and  the  dean  and  prebendaries  were  parsons  of 
the  whole  parish  of  Tamworth. 

By  an  act  of  parliament  Ist  Edward  Yl.  c.  14.  all  manner  of  colleges,  free  chaf>el6. 
and  chantries,  being,  or  in  e«»e,  within  five  years  next  before  the  first  day  of  that 
parliament,  (except  such  as  are  therein  excepted,)  and  all  manors,  lands,  tenements, 
rents,  tithes,  pensions,  portions,  and  other  hereditaments  belonging  to  them,  were 
vested  in  possession  in  £ke  King,  his  heirs  and  successors.  And  the  King,  his  heirs 
and  suQcesBors,  were  authorized  to  appoint  commissioners  under  tihe  great  seal  of 
England,  which  commissioners,  or  any  two  of  them,  were  directed  to  make  and  ordain 
a  vicar  to  have  perpetuity  for  ever,  in  every  parish  church,  being  a  college,  free 
chapel,  or  chantry,  that  should  come  to  the  King's  hands  by  virtue  of  that  act;  and  to 
endow  every  such  vicar  sufficiently,  having  respect  to  his  cure  and  charge ;  tiie  same 
endowment  to  be  to  every  such  vicar,  and  his  successors  for  ever,  without  any  other 
licence  or  grant  of  the  King,  the  bishop,  or  other  officer  of  the  diocese.  And  the  com- 
missioners, or  two  of  them,  had  authority  to  assign  in  every  great  town  or  parish, 

*0n  searching  the  Register's  book  (Register,  Lib.  A.  1769,  p.  477),  it  appears, 
that  the  issue  was  tried  on  the  16th  of  June  1769  ;  when  the  jury  found,  ^attlie  estate 
of  the  said  Thomas  Frederick  was  not  damnified  in  the  sum  of  £4000,  or  any  other 
sum,  by  the  destruction  of  the  paper  in  the  said  issue  mentioned.  And  the  causes 
being  heard  for  further  directions  and  costs,  on  the  1.3th  of  December  following',  the 
Court  held  the  said  13th  exception  to  be  good  and  sufficient,  and  allowed  tlie  same 
accordingly. 
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where  they  should  think  neoessary  to  have  more  priests  than  one,  for  th»  ministering 
the  sacraments  within  the  same  town  and  parish,  lands  and  tenements  belonging  to 
any  chantry,  chapel,  or  stipendiary  priest,  to  be  to  such  person  and  persons,  as  tlie 
commissioners  should  assign  or  appoint,  to  continue  in  succession  for  erer,  for  and 
towards  the  sufficient  finding  and  maintenance  of  one  or  more  priests  within  the 
same  town  or  parish,  as  by  <he  commissioners  should  be  thought  necessary  or  con- 
renient. 

By  virtue  of  this  act,  the  collegiate  church  of  Tamwqrth  was  dissolved,  and  the 
poBseasions  belonging  thereto,  tog^er  with  the  parsonage  of  the  said  church  and 
pariah,  came  to  the  possession  of  King  Edward  VI.  and  he  issued  his  commission  to 
Sir  Walter  Mildmay  and  Robert  Eelway,  and  others,  who,  in  pursuance  of  the  act, 
anigned  a  salary  of  £20  a  year  to  ttie  vicar  of  Tamworth,  and  another  salary  of  £16 
a  year  to  two  priests,  (vis.  £8  each,)  to  assist  the  vicar  of  Tamworth.  These  salaries 
wore  to  be  paid  [693]  out  of  the  possessions  of  the  said  college ;  and  a  mansion  house, 
now  called  the  college  or  vicarage  house,  and  a  garden,  in  Tamworth,  part  of  those 
possessions,  were  assigned  for  the  habitation  of  the  vicar,  and  as  part  of  his  endow- 

The  said  college  and  deanery,  and  the  right  of  patronage  of  the  church  and  vicar- 
age, and  the  possessions  of  the  college,  (except  the  hou^e  and  gardens  allotted  to  the 
vicar,)  having  descended  to  Queen  Elizabeth  in  right  of  her  crown,  she,  by  letters 
patent,  dated  the  22d  of  October,  in  the  23d  year  of  her  reign,  granted  to  Edmund 
Downing  and  Peter  Aysheton,  and  their  heirs  for  ever,  the  said  college,  deanery,  and 
prebends,  and  the  advowson,  donation,  and  right  of  patronage  of  the  vicarage  and 
church  of  Tamworth,  and  all  tithes,  great  and  small,  in  Tamworth  aforesaid,  subject 
to  the  several  yearly  reservations  therein  mentioned ;  and  (amongst  them)  of  the 
(Dm  of  £20  payable  yearly  to  the  vicar  of  Tamworth,  for  his  stipend  or  salary,  and 
£16  for  two  curates  there,  for  their  salaries,  payable  by  the  Receiver-General  of  the 
county,  or  at  the  receipt  of  the  Exchequer ;  and  if  the  grantees  paid  them,  the  Queeu 
covenanted  to  allow  the  same. 

By  indenture  dated  the  2lBt  of  February  in  the  25th  year  of  the  same  reign,  the 
said  Edmund  Downing  and  Peter  Aysheton  granted  the  said  college,  deanery  and 
prebends,  and  the  advowson  and  right  of  patronage  of  the  vicarage  and  church  of 
Tamworth,  to  John  Morley  and  Roger  Ran(^  in  fee  simple. 

By  another  indenture  dated  the  10th  of  May  in  the  said  25th  year  of  Queen 
Elizabeth,  Morley  and  Rant  granted  tlie  said  deanery  of  Tamworth,  or  prebends  of 
Amington  and  Wigginton,  and  the  tithes  thereto  bdonging,  and  the  advowson  and 
right  of  patronage  of  the  vicarage  and  church  of  Tamworth,  to  Thomas  Repingtoa 
Esq.  the  ancestor  of  the  respondent  Repington,  in  fee  simple. 

Thomas  Repington  being  thus  seised  of  the  premises,  and  particularly  of  the  said 
advowson  and  right  of  patronage,  did  by  settlement,  dated  the  2d  of  November,  in 
the  Ist  year  of  King  James  I.  made  on  the  marriage  of  John  Repington  his  son,  with 
Margaret  Littleton,  covenant,  that  he  and  his  heirs  would  stand  seised  of  divers  pre- 
mises therein  mentioned,  (of  which  the  deanery  and  deanery  house  in  Tamworth, 
and  the  advowson  and  right  of  patronage  of  the  vicarage  and  church,  as  belonging 
to  and  usually  enjoyed  with  the  deanery  and  deanery  house,  were  parcel,)  to  the  use 
of  the  said  John  and  Margaret,  and  their  heirs  male  in  special  tail ;  with  remainder 
to  Humphry  Repington  his  second  son,  in  tail  male ;  and  with  divers  remainders  over. 

John  Repington  and  Margaret  his  wife,  having  by  means  of  the  last-mentioned 
deed,  become  seised  of  the  premises  comprised  therein,  he,  by  deed  dated  the  28th  of 
August  in  the  7th  year  of  King  James  I.  nominated  and  appointed  Samuel  Hodg- 
kinson  to  be  vicar  of  Tamworth  for  his  life,  if  he  should  so  long  exercise  the  place, 
and  preach  there  once  every  fortnight  at  least.  This  nomination  was  made  on  the 
resignation  of  the  vicarage  by  Roger  Molde,  [694]  who  had  been  the  vicar  from  the 
20th  year  of  Queen  Elizabeth,  by  her  grant  and  nomination. 

The  said  John  Repington  (then  Sir  John)  died  in  the  year  1625,  leaving  Sir 
John  Repington,  his  son  and  heir;  and  he  by  indenture,  dated  the  12th  of  November 
1629,  did,  upon  the  cession  of  the  said  Samuel  Hodgkinson,  nominate  and  appoint 
Thomas  Blake  to  the  said  vicarage  for  his  life,  in  manner  aforesaid;  and  Blake  held 
the  same  till  his  death. 

The  laiftrnamed  Sir  John  Repington  died  in  tiie  year  1662,  leaving  Seabright 
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Repington  his  0T>l7  son ;  and  he,  on  the  death  of  Blakei,  bj  indenture  dated  the 
I7th  of  December  1663,  nominated  and  appointed  Samuel  Langlej  to  the  Tieange 
Langlej  held  it  during  his  life;  and  upon  his  death,  Seabright  Repington,  hj  in- 
denture dated  the  19ih  of  June  1694,  nominated  and  appointed  Samu^  Colliiu  to 
the  said  vicarage,  and  he  held  it  till  his  death  in  the  jear  1710;  and  thereupon 
Edward  Repington,  (the  eldest  son  of  Seabright  Repington,  who  was  then  dead.)  by 
indenture  dated  the  8th  of  January  1710,  nominated  and  appointed  George  Antro- 
bus  to  the  yicarage. 

On  the  2d  of  January  1716,  the  said  George  Antrobus,  by  the  deecription  of 
curaite  of  Tamworth,  made  oath  and  deelared  before  the  commissioners  appointed 
by  the  bishop  for  taking  the  clear  improved  yearly  value  of  every  parson,  vicsr, 
curate,  etc.  officiating  in  any  church  or  chapel,  that  the  maintenance  of  the  curate 
of  Tamworth  did  not  arise  yearly  to  above  £16,  payable  out  of  the  Exchequer ;  and 
tliat  the  maintenance  of  the  preacher  did  not  arise  yearly  to  above  £20,  payaUe 
.  in  the  same  manner ;  and  thereupon,  in  pursuance  of  the  act  of  the  Ist  George  L 
the  bishop  certified  that  the  contents  of  the  said  declaration  were  trua 

The  said  G^rge  Antrobus,  during  his  life,  continued  sole  incumbemt  <rf  the 
vicarage,  and  received  not  only  the  said  salary  of  £20,  payaUe  yeeurly  Vo  the  vicar, 
but  also  the  said  salary  of  £16  a  year,  or  £8  a  year  to  each  of  the  two  prieste  or 
curates,  under  the  denomination  of  tjie  salary  of  the  curate  of  Tamworth,  with  al 
other  stipends  and  benefactions  given  from  time  to  time  to  the  ministeirs  and 
curates  of  the  church,  by  several  persons,  after  the  dissolution  of  the  college.  And 
he,  in  right  of  tJie  vicarage,  held  the  mansion  house,  garden,  bam,  and  appurten- 
ances, which  had  been  assigned  for  the  residence  of  the  vicar,  from  the  time  he 
became  vicar  till  his  death  in  tlie  year  1724. 

On  the  death  of  George  Antrobus,  Edward  Repington,  by  indenture  dated  the 
29tli  of  December  1724,  nominated  and  appointed  to  the  said  vicarage  Robert  Wil- 
son, who  continued  vicar  till  his  death,  which  happened  in  the  year  1758,  and  re- 
ceived during  that  time  the  said  salaries  of  £20  and  £16,  and  all  the  other  Btipei:da 
and  benefactions;  and  he  likewise  enjoyed  the  mansion  house,  garden,  bam,  and 
appurtenances. 

Edward  Repington  died  in  1736;  and  on  his  death,  Edward  R^ington,  hit 
nephew  and  heir  at  law,  became  seised  in  tail  of  the  said  advowson  and  right  of 
patronage,  and  all  tlie  other  pre-[G96]-mises,  by  virtue  of  the  intail  created  by  the 
deed  of  settlem^it  before  stated :  and  he,  upon  the  dealth  of  the  said  Robert  Wilson, 
by  an  instrument  under  his  hand  and  seal,  dated  the  1st  of  Dec^nber  1758,  ad- 
dressed to  the  Bishop  of  Litchfield  and  Coventry,  aftjbr  reciting  that  the  pariti) 
church  of  Tamworth,  with  the  perpetual  curacy,  was  i^en  void  1^  the  said  Robert 
Wilson's  death,  and  that  the  same  of  right  belonged  to  his  nomination,  did  certify 
to  the  bishop,  that  he  nominated  the  respondent  William  Sawrey  to  the  said  per- 
petual curacy,  and  he  prayed  the  bishop  to  grant  his  licence  to  the  respondent  to 
officiate  in  the  said  church.  This  instrument  was,  on  the  7th  day  of  the  same 
month  of  December,  deiivered  to  the  bishop,  but  he  did  not  think  proper  to  grant 
such  licence. 

The  last-named  Edward  Repington  died,  leaving  Charles  Repington  hie 
brother  and  heir,  who,  on  his  death,  became  seised  of  all  the  premises,  under  the 
aforesaid  intail :  and  Edward  Repington,  having  in  his  lifetime  made  a  will,  and 
appointed  his  said  brother  Charles  executor  of  it,  the  latter  upon  the  death  of  hit 
brother,  proved  his  will,,  and  became  his  personal  representative 

The  said  Charles  Repington,  by  indenture  dated  the  5th  of  May  1759,  reciting, 
among  other  things,  that  the  vicarage  or  created  vicarage  of  Tamwortil,  witii  the 
perpetual  curacy  of  Tamworth,  was  become  void  by  the  said  Robert  Wilson's  death, 
did  give  and  grant  to  the  respondent  William  Sawrey,  the  said  vicarage,  together 
with  the  said  curacy,  and  did  nominate  and  appointed  him  to  be  vicar  of  the  said 
vicarage,  and  curate  of  the  said  curacy,  for  his  life,  upon  the  terms  before  men- 
tioned. And  by  another  indenture  of  the  same  date,  reciting  that  the  said  church 
and  curacy  were  void  by  the  said  Wilson's  death,  and  that  the  same  had  become 
void  in  the  lifetime  of  the  last-named  Edward  Repington,  and  that  he  had  made  hii 
will  and  appointed  the  said  Charles  Repington  sole  executor,  who  had  proved  the 
same,  and  that  it  then  belonged  to  him  to  make  a  donation  and  grant  of  the  said 
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to  a  prapar  curate  or  clei^  in  WilsMi's  room ;  the  said  Charles  Repington 
did  giro  and  grant  the  said  pariah  churoh  and  ouraoy  to  the  respondent  William 
Sawr^. 

On  the  8th  of  December  1764,  Charles  Repington  died,  leaving  the  respondent 
Charies  Edward  Repington,  his  eldest  son  and  heir,  an  infant;  and  he,  upon  his 
father's  death  became  seised  of  the  advowson  and  ri^it  of  patronage  of  thje  said 
church  of  Tamirorth,  under  the  aforesaid  intail. 

Queen  Elisabetli,  l^  letters  patent  dated  the  10th  of  October,  in  the  30th  year 
of  her  reign,  reciting  the  commiBsion  granted  hj  King  Edward  VI.  to  Sir  Widter 
Mildway  and  Robert  Eelway,  and  their  proceedings  under  it,  did  grant,  that  from 
thenceforth  there  should  be  a  grammar  school  in  Tamworth,  and  that  the  bailifis  of 
the  town  should  be  incorporated  for  errer,  bj  the  name  of  the  Guardians  and 
Gorenors  of  the  Grammar  School  of  Elizabeth  Queen  of  England,  in  Tamworth ; 
and  she  thereby  granted,  among  other  things,  that  the  said  guardians  and  gOTer- 
[696]-nors,  and  tiie  twenty-four  capital  burgesses  for  the  time  being,  or  the  major 
part  of  them,  might  nominate,  appoint,  and  admit  a  fit  and  learned  preacher  to 
■erre  in  the  church  of  Tamworth,  and  also  two  ministers  or  curates  to  serve  therein 
for  met,  aa  often  as  the  same  diould  be  void,  with  the  consent  and  allowance  of 
the  Earl  of  Essex,  or  the  heirs  male  of  his  body,  or  the  under  steward  of  tite  Eari, 
or  his  said  heirs  male,  to  such  admission.  And  she  thereby  also  granted  to  the  said 
guardians  and  governors  a  stipend  of  £20  a  year,  payable  to  the  preacher  serving 
in  the  said  church  for  ever ;  and  another  stipend  of  £16  a  year,  payable  for  ever,  to 
two  ministers  or  curaftea  serving  in  the  church,  by  the  hands  of  the  receivers  general 
of  the  crown,  in  the  counties  of  Stafford  and  Warwick,  in  like  manner  as  they  were 
theretofore  paid  for  such  use.  And  she  thereby  granted  to  them  all  that  her  messuage 
with  the  appurtenances  in  Tamworth,  and  a  garden,  wherein  the  late  vicars  of  the 
college  of  TamwcHiii  used  to  dwell ;  and  in  which  messuage  the  preacher  and  curates 
of  the  town  are  therein  mentioned  to  have  inhabited  at  the  time  of  making  these 
letters  patent,  to  hold  to  them  and  their  successors  for  ever,  for  the  habitation  of  two 
ministers  or  curates  serving  there  for  ever. 

King  Charles  11.  by  his  letters  patent  dated  the  17th  of  February,  in  the  16th  year 
of  his  reign,  made  grants  to  the  bailiffs  of  Tamworth,  similar  to  those  conteined  in 
the  last  mentioned  letters  patent  of  Queen  Elizabeth,  and  incorpmrated  them  in  the 
same  mann^*. 

The  respondents,  the  guardians  and  governors,  by  deed  poll  under  their  common 
seal,  dated  the  Ist  of  December  1758,  did  by  virtue,  as  well  of  the  letters  patent  of 
the  30th  of  Queen  Elizabeth,  as  of  the  letters  patent  of  King  Charles  11.  with  the  con- 
sent and  approbation  of  Lord  Weymouth  their  high  steward,  nominate,  appoint,  and 
admit  the  appellant  to  serve  in  the  said  church  as  minister  and  curate  there,  and 
gave  and  granted  to  him  the  offices  of  preacher,  minister,  and  curate  of  the  church, 
and  an  profits  and  stipends  thereto  bdonging,  to  hold  for  his  life  Lord  Weymouth 
signed  an  indorsement  on  the  deed,  testifying  his  consent ;  and  the  appellant,  on  the 
9th  of  the  same  month,  exhibited  the  deed  to  Mr.  Lowndes  the  auditor,  and  caused  it 
to  be  enrolled  with  him. 

The  guardians  and  governors  also,  by  another  deed  under  their  common  seal, 
dated  the  5th  of  January  1759,  addressed  to  the  Lord  Bishop  of  Litehfield  and  Coven- 
try, reciting,  tiiat  the  church  of  Tamworth,  with  the  perpetual  curacy,  was  then  void 
by  the  death  of  Wilson,  and  that  the  same  of  right  belonged  to  their  gift  and  nominsr 
ti(m ;  did  certify,  that  they  thereby,  with  the  consent  of  their  high  steward,  nomi- 
nated the  appellant  to  the  perpetual  curacy,  with  the  stipends  thereto  belonging; 
and  prayed  his  Lordship  to  grant  him  a  licence  for  the  same.  Lord  Weymouth  signed 
his  consent,  and  the  Bishop  granted  the  appellant  a  licence  according. 

In  Easter  Term  1769,  Charles  Repington  sued  out  a  gtiare  impedit  against  the 
respondento  the  guardians  and  governors,  the  [697]  twenty-four  capitel  burgesses, 
and  the  appellant;  and  three  several  issues  were  tried  thereon  by  a  special  jury,  at 
the  summer  assizes  for  the  county  of  Stafford  in  1761,  upon  which  trial,  all  the  issues 
were  found  for  the  plaintiff  Charles  Repington ;  whereapMi  the  respondent  Sawrey 
entered  upon  the  duty  of  thotsaid  living,  and  took  possession  of  the  keys  of  the 
church,  and  officiated  therein,\and  served  the  chapel  belonging  thereta  But  tht 
appellant  Collins  got  possession  of  the  vicar's  house,  and  occupied  the  same,  and 
received  the  salaries  of  £20  per  ann.  and  £16  per  ann. 
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In  Michaelmas  Term  1761,  the  respondent  Sawrey  brought  an  ejectment  in  the 
Court  of  Common  Pleaa,  on  his  own  demise,  against  the  appdlant,  in  ordw  to  recorer 
the  poeeeesion  of  the  vicarage  house  and  garden ;  and  the  same  came  on  to  be  tried 
at  i^e  summer  assizes  in  1763,  for  the  county  of  Warwick;  and  upon  the  trial,  the 
appellant's  counsel  insisted,  that  the  respondent  ought  to  prove  either  adminiMi 
and  institution,  or  a  licence  from  the  bishop,  but  the  respondent  not;  being  prepared 
to  prove  a  licence,  a  verdict  was  found  for  the  appellant.  However,  in  Easter  Tenn 
1763,  the  judgment  upon  the  verdict  in  1761  was  arrested,  by  reason  of  a  mistake 
in  the  pleadings. 

In  Michaelmas  Term  1763,  tiie  respondent  William  Sawrey  exhibited  hia  bill  ia 
the  Court  of  Exchequer  against  the  appellant,  the  respondents  the  guardians  and 
governors,  Frederick  Lord  Bishop  of  Litchfield  and  Coventry,  and  the  said  Chaika 
Repington  ;  praying,  that  the  appellant  might  be  decreed  to  come  to  an  account  vith 
him  for  all  sums  of  money,  stipends,  rents,  surplice  fees,  and  other  perquisites  due  and 
usually  paid  to  the  vicars  of  the  said 'church,  which  had  been  received  by  him  or  ufj 
one  to  his  use,  from  the  time  the  respondent  Sawrey  was  nominated  vicar ;  and  aln 
for  the  rents  and  profits  of  the  vicarage  house,  and  all  other  the  lands  and  eataiei 
belonging  to  the  vicar,  received  by  the  appellant  or  paid  to  his  use;  and  might bi 
decreed  to  pay  to  the  respondent  Sawrey  what  should  appear  due  on  the  balMceal 
such  accounts ;  and  that  Uie  appellant  might  also  be  decreed  to  deliver  up  to  him  thi 
possession  of  ^e  said  house  and  lands,  and  that  he  might  be  quieted  in  the  poaaeenia 
thereof ;  and  that  the  appellant  might  deliver  up  to  the  said  respondent,  the  pariA 
registers  and  all  other  papers  in  his  custody  relating  to  the  church  and  pariah,  asi 
usually  kept  by  the  vicar  :  and  that  in  case  the  respondents  ike  guardians  and  gov* 
nors,  and  the  appellant,  and  the  bishop,  or  any  of  them,  should  pretend  any  right* 
title  to  the  advowson,  donation,  or  right  of  patronage  to  the  vicarage  or  cunuy ;  • 
in  case  any  doubt  should  arise  touching  the  nature  of  the  incumbency  of  the  ch«ri| 
or  whether  the  same  was  a  donative  vicarage  or  a  perpetual  curacy,  or  in  whom  4 
right  of  patronage,  donation,  nomination,  presentation,  or  appointment  of  tk 
vicar,  preacher,  minister,  curate,  or  curates  of  the  church  was  then  vested,  and  1 
whom  tiie  same  did  then  of  right  belong ;  then  that  such  right,  and  the  several  mattai 
aforesaid,  might  be  tried  in  one  or  more  proper  issues,  to  be  directed  by  the  Coud 
And  that  [698]  the  bishop  might  be  decreed,  if  the  same  should  appear  neoeasary,! 
gt  ant  the  respondent  Sawrey  licence  to  preach  in  the  churoh,  or  admit  him  to  A 
same;  and  in  case  he  had  granted  any  licence  to  the  appellant,  ihtA  he  might! 
decreed  to  rectd  it^  ' 

The  appellant  Collins  put  in  a  demurrer  to  part  of  this  bill ;  and  for  cause  of  J 
murrer  said,  that  the  plaintifiE's  pretended  right  to  the  several  accounts  prayed 
the  bill,  and  the  payment  thereof,  and  the  rents  and  profits,  and  possession  of  ( 
vicarage  house  and  lands,  was  merely  a  right  subsisting  at  law,  and  only  and  pi 
perly  triable  by  a  jury,  and  to  be  determined  by  the  common  law. 

This  demurrer,  on  argument,  was  over-ruled  by  the  Court,  on  the  lOtb  of  DeeB 
ber  1764 ;  and  soon  afterwards,  the  respondents  the  guardians  and  govemora,  ( 
the  twenty-four  capital  burgesses,  put  in  a  plea  and  answer;  and  by  their  pleai 
sisted,  that  the  plaintiff's  right  (if  any  he  had)  to  the  said  church  and  cure^  vM 
matter  triable  at  law ;  but,  on  arguing  this  plea,  it  was  over-ruled  on  the  25th  of  9 
ruary  1767 :  from  which  orders  neither  Collins  or  the  corporation  thought  propa 
appeal,  but  afterwards  put  in  their  respective  answers  to  the  biU,  and  therebf ' 
sisted,  that  upon  the  construction  of  the  several  grants  of  the  crown,  under  vhi 
the  Repington  family,  and  the  corporation,  respectively  claimed  the  right  of  nomil 
tion,  such  right  belonged  to  the  corporation ;  and  the  appellant  Collins  hoped,  tl 
his  right  under  their  nomination  would  be  established. 

Pending  the  suit,  Charles  Repington  died,  and  was  succeeded  in  his  estates 
the  respondent  Charles  Edward  Repington,  against  whom  the  proceedings  were  dl 
revived. 

The  cause  being  at  issue,  came  on  to  be  heard  before  the  Barons  in  June  I7t 
and  they  having  taken  time  to  consider,  did,  on  the  24th  of  November  foUowil 
order  and  decree,  that  it  should  be  referred  to  a  trial  to  be  had  between  the  partial 
law,  in  a  feigned  action  to  be  for  that  purpose  brought  in  the  office  of  pleas  of  tfe 
Court,  to  try  the  several  issues  fi^owing :  1st,  Whether  Charles  Repington,  broli 
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Mid  heir  at  law  of  Edward  Repington,  or  any  person  claiming  bj,  from,  or  under 
them,  or  either  of  tibem,  waia  before  and  on  the  5ih  day  of  May  1759,  seised  of  or  en- 
titled unto  the  advowson  of  the  Ticarage  and  church  of  Tamworthl  2d,  Whether  the 
respondent  William  Sawrey  was  before  and  at  the  time  of  exhibiting  his  bill,  in  the 
cause,  lawfully  appointed  vicar  of  Tam worth?  3d,  Whether  the  same  respondent 
wag  entitled  to  the  house  formerly  belonging  to  the  vicars  choral  of  Tamworth? 
And,  4th,  Whether  the  same  respondent  was  entitled  to  the  stipends  or  salaries  of 
£20,  £8,  and  £8,  of  the  curatee  of  Tamworth,  or  any  or  either,  and  which  of  them  I 
And  the  usual  directions  were  given  concerning  such  triaL 

From  this  decree  the  appellant  appealed ;  and  on  his  behalf  it  was  argued  (W.  de 
Grey,  E.  Thurlow,  A.  Wedderburn),  that  the  ancient  law  had  so  much  regard  toi 
plenarty,  and  to  the  peace  of  the  church,  that  if  the  clerk  of  an  usurper  was  admitted, 
the  rightful  patron  lost  his  turn  of  presenting  for  [699]  that  vacancy :  but  the  statute 
of  Westminster  2d,  gave  the  action  of  quare  impedit,  provided  it  be  brought  within 
six  months  after  the  church  becomes  vacant.  That  in  the  present  case,  Mr.  Reping- 
ton the  patoon  had  availed  himself  of  that  action,  and  it  had  been  determined 
against  him :  it  was  immaterial  on  what  point  it  was  so  detlrmined,  because  the  de- 
termination was  conclusiva  But  if  after  the  six  months  elapsed,  and  after  the 
patron  had  failed  in  his  suit,  and  was  precluded  from  commencing  any  other,  his 
derk  might  prefer  his  bill  in  a  Court  of  Equity,  praying  issues  to  be  directed  to  try 
a  right  which  was  merely  legal,  and  for  an  account  of  the  profits  of  a  benefice  which 
the  incumbent,  who  had  been  duly  instituted,  had  a  legal  right  to  retain ;  the  policy 
of  the  law,  in  giving  the  action  of  qitare  impedit,  and  in  limiting  the  time  in  which  it 
should  be  brought,  and  the  damages  to  be  recovered  by  it,  would  be  entirely  de- 
feated :  and  upon  this  ground  it  was  apprehended,  that  tibe  Court  of  Exchequer,  as  a 
Court  of  E!quity,  ought  not  to  have  retained  the  respondent  Sawrey's  suit,  but  his 
MH  should  have  been  dismissed. 

Supposing  however  that  the  subject  matter  of  the  bill  was  properly  within  the 
jurisdiction  of  the  Court,  and  that  the  respondent  Sawrey  was  entitled  to  every  part 
of  the  relief  prayed  by  his  bill ;  yet  the  order  directing  these  issues  was  conceived  to 
be  very  improper :  for  the  questions  to  be  tried  by  them  depended  upon  written 
evidence,  which  was  before  the  Court;  and  principally  upon  the  construction  and 
^ect  of  the  grant  to  Downing  and  Aysheton :  and  therefore  the  Court  ought  not  to 
have  directed  issues  to  be  tried  before  a  single  judge,  by  a  jury  at  an  assize,  but  should 
themselves  have  determined  the  cause ;  as  the  evidence,  to  which  both  parties  referred 
themselves,  was  fully  before  them. 

On  the  other  side  it  was  contended  (J.  Dunning,  J.  Madocks),  that  the  Court  of 
Exchequer,  as  a  Court  of  Equity,  had  a  jurisdiction  to  entertain  the  suit;  the  relief 
prayed  being  an  aooount  of  profits  received  by  the  appellant,  and  for  a  delivery  of 
the  parish  registers  and  other  muniments  belonging  to  the  church,  all  which  were 
heads  of  relict  proper  for  a  Court  of  Equity.  The  bill  also  prayed,  that  the  bishop 
might  recal  his  licence  to  the  appellant,  and  grant  one  to  the  respondent  Sawrey ; 
which  it  was  presumed  the  bishop  would  think  fit  to  do  when  the  right  was  deter- 
mined. And  as  the  relief  depended  upon  the  question  of  right,  the  bill  therefore 
further  prayed  that  issues  at  law  might  be  directed  to  determine  the  right,  as  inci- 
dental to  the  relief  prayed :  and  the  question  upon  the  right  being  a  legal  question, 
the  Court  had  directed  such  issues  as  would  effectually  decide  it,  and  be  a  foundation 
for  granting  the  rdief  prayed  by  the  bill.  As  to  the  objection,  that  the  right  being 
a  matter  merdy  triable  at  Law,  a  Court  of  Equity  ought  not  to  have  entertained  the 
bill ;  it  had  already  been  determined  and  over-ruled  both  upon  the  plea  and  the  de- 
murrer, and  therefore  to  persist  in  it  any  farther  was  vexatious.  The  relief  prayed 
was  such  as  a  Court  of  Equity  alone  could  decree,  and  therefore  the  bill  ought  not  to 
have  been  dismissed :  and  the  question  of  right  being  a  legal  [700]  question,  the 
Court  did  well  in  sending  it  to  law  to  be  tried ;  reserving  the  consideration  whether 
they  should  relieve  the  party  or  not,  till  the  event  of  the  trial  should  be  known. 

AvTBB  hearing  counsel  on  this  appeal,  it  was  obdbrbd  and  adjudobd,  that  the 
same  should  be  dismissed;  and  the  decree  therein  complained  of,  affirmed.  (MS. 
Jour,  tub  anno  1772,  p.  77.) 
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17  vaami.  pomfret  (eael  op)  v.  smith  [1772] 

Case  14. — ^Earl  of  Pomfeet  &  TJx, — Appellants;  Thomas  Smith  and 
others, — Beapondents  [18th  March  1772]. 

[Courts  of  Equity  have  for  many  years  past  adopted  a  practice  which  has  been 
extremely  beneficial  to  the  suitors;  for  where  they  see  the  dispute  between 
the  parties  is  a  mere  question  at  law,  and  must  be  ultimately  determined 
there,  instead  of  putting  the  parties  to  a  diffuse  examination  of  witnenci 
in  Equity,  they  have,  by  interlocutory  orders,  either  directed  an  issue,  or 
given  the  party  liberty  to  bring  an  action  within  a  limited  time,  and  reserved 
the  consideration  of  all  further  directions  till  after  the  verdict.  And  after 
a  verdict  has  been  found,  it  has  been  the  uniform  practice  of  the  Court,  for 
the  party  in  whose 'favour  the  verdict  has  been  obtained,  to  set  down  the 
cause  for  the  further  directions  reserved  by  such  interlocutory  order.] 

By  the  order  made  on  hearing  the  former  appeal  between  these  parties  *,  the 
appellants  were  at  liberty  to  bring  such  action  as  they  should  be  advised  to  try  tin 
question  of  right ;  but  no  time  being  thereby  limited  for  bringing  such  action,  and 
the  appellants  not  taking  any  immediate  steps  for  that  purpose,  the  reepondentt, 
on  the  25th  of  April  1771,  moved  the  Court  of  Chancery,  that  the  appellants  mi^t 
be  ordered  to  bring  an  action  and  deliver  a  declaration  before  the  last  day  of  the 
then  present  Easter  term;  but  it  being  alleged  by  the  counsel  for  the  a{>peUaati, 
that  the  nature  of  the  action  to  be  brought  required  mature  consideration,  the 
Court  did  not  think  fit  to  make  any  order  on  the  motion. 

On  the  15th  of  May  following,  the  appellants  gave  a  notice  that  the  Court  of 
Chancery  would  be  moved  on  Friday  then  next,  being  the  first  general  seal  after 
Easter  Term,  or  so  soon  after  as  counsel  could  be  heard,  iJiat  an  injunction  might 
be  awarded  to  restrain  all  the  defendants  in  the  original  cause,  their  servants, 
workmen,  and  agents,  from  opening  any  mine  or  mines,  or  working  any  mine  or 
mines  already  opened,  within  thosc'ten  meares  or  bounds,  parcel  of  the  land  in 
dispute,  that  had  been  set  out  by  the  said  defendants  to  their  under  leasees ;  and 
likewise  to  restrain  them  from  carrying  off  or  wasting  and  destroying  any  ore 
already  raised  out  of  the  mines  witjiin  the  said  ten  bounds  or  meares,  or  from 
smelting  or  wasting  and  destroying  any  ore  which  they  had  removed  and  carried 
off  from  thence,  to  any  [701]  other  place  or  places ;  and  from  selling  and  disposing 
of  the  same,  or  any  part  thereof.     And  on  the  13th  of  June  1771,  (the  notice  having 
been  saved  to  that  day,)  the  Lord  Chancellor  made  an  order,  the  minutes  whereof 
were  as  follows ;  viz.  "  Refer  it  to  the  Master,  to  take  an  account  of  the  clear 
profits  of  the  duty  ore  which  have  been  received  by  the  defendant  Smith,  or  by  any 
other  person  by  his  order  or  for  his  use,  from  the  under  lessees,  since  the  2d  of 
December  1769 ;  for  the  better  taking  of  which  account,  the  parties  are  to  produce 
before  the  Master,  upon  oath,  all  books,  papers,  and  writings  in  their  custody  or 
power  relating  thereto,  and  are  to  be  examined  upon  interrogatories  as  the  Master 
shall  direct;  who,  in  taking  the  said  account,  is  to  make  unto  the  parties  all  juat 
allowances:  and  let  Mr.  Smith  pay  what  shall  be  reported  to  have  been  so  received 
by  him  into  the  Bank,  with  the  privity  of  the  Accountant>-General  of  this  Court, 
to  tile  account  of  this  cause,  in  a  fortnight  after  the  Master  shall  have  made  his 
report;  and  let  the  same,  when  so  paid,  be  laid  out  in  the  purchase)  of  Bank  £3 
per  cent,  annuities,  in  trust  in  this  cause,  subject  to  further  order ;  but  in  default 
of  Mr.  Smith's  paying  what  shall  be  reported  to  have  been  so  received  by  him  by  the 
time  aforesaid,  the  plaintiffs  are  to  be  at  liberty  to  apply  to  this  Court  for   an 
injunction." 

On  the  I7th  of  the  same  month,  the  appdlants  gave  notice  to  move  the  Court, 
ttiat  the  minutes  of  the  said  order  might  be  rectified  in  the  following  particulatrs  : 
by  adding  [instead  of  the  words  "  To  take  an  account  of  tlie  clear  profits  of  the  duty 
ore,  which  have  been  received  by  the  defendant  Smith,  or  by  any  other  person  1)7' 
his  order  or  for  his  use  "  ]  the  following  words,  agreeable  to  tiie  former  order  of  the 
2d  of  December  1769 ;  viz.  "  To  take  an  account  of  the  duties  or  sharee  which  are 
reserved  from  the  under  lessees  to  the  lessors,  and  which  have  been  received  by  the 

*  See  tit.  Trial,  New  Trial,  Ca.  5. 
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defecdantB  Thomas  Smith,  Leonard  Hartley,  John  Parke,  and  Ralph  Parke,  the 
leason,  or  by  anj  other  peiraon  or  persons  hj  their  order  or  for  tbeir  use,  and 
wiuoh,  without  their  wilful  default  or  neglect,  might  have  been  reoeired :  "  and  by 
adding  [instead  of  the  words  "  Let  Mr.  Smith  pay  what  shall  be  reported  to  have 
been  so  received  by  him  into  tiie  Bank  "  ]  the  ft^owing  words ;  viz.  "  Let  Mr.  Smith, 
Leonard  Hartley,  John  Parke,  and  Balph  Parka,  pay  what  shall  be  reported  to  have 
been  so  received  by  them,  into  the  Bank :  "  and  by  adding  [instead  of  the  wordi> 
"But  in  default  of  Mr.  Smith's  paying  what  shall  be  reported  to  have  been  so 
received  by  him,  by  the  time  aforesaid  "  ]  the  following  words ;  viz.  "  But  in  default 
of  Mr.  Smith,  Leonard  Hartley,  John  Parke,  and  Ralph  Parke,  paying  into  the 
Bank  what  shall  be  reported  to  have  been  so  received  by  them,  by  the  time 
aforesaid." 

And  upon  the  2d  of  July  1771,  the  motion  was  moved,  when  upon  hearing  the 
said  order  of  the  2d  of  December  1769  read,  [708]  and  what  was  aUeged  by  the 
counsel  for  the  parties,  the  Lord  Chancellor  made  the  following  order;  vis.  That 
the  ordw  of  tlie  13th  of  June  last  be  varied,  and  be  as  follows ;  viz.  "  That  it  be 
referred  to  the  Master,  to  take  an  account  of  the  clear  profit  of  such  duty  or  shares 
of  the  ore  dug  within  the  ten  meares  or  bounds  in  question,  as  are  reserved  from  the 
under  lessees  to  the  lessors,  agreeable  to  the  order  of  the  2d  of  December  1769, 
received  by  the  defendant  Thomas  Smith,  or  by  any  other  person  by  his  order  or 
for  his  use,  since  the  said  2d  of  December  1769 ;  and  for  better  taking  the  said 
aecount,  the  parties  are  to  produce  before  ihe  Master,  all  books,  papers,  and  writ- 
ings, in  their  custody  or  power,  rdlating  thereto,  and  are  to  be  examined  upon 
interrogatories  as  the  Master  shall  direct;  who,  in  taking  the  said  aooount,  is  to 
make  unto  the  parties  all  just  allowances;  and  it  is  ordered  that  the  said  defendant 
Thomas  Smith  do  pay  what  shall  be  reported  to  have  been  so  received  by  him  into 
the  Bank,  with  tiie  privity  of  the  Acoountant'General  of  this  Oourt,  to  be  placed  to 
the  credit  of  this  cause,  in  a  fortnight  after  the-Master  shall  have  made  his  report; 
and  that  the  same,  when  so  paid,  be  laid  out  in  Bank  £3  per  cent,  annuities,  in  the 
name  and  with  the  privity  of  the  said  Accountant-General,  in  trust  in  this  cause; 
and  he  is  to  declare  the  trust  thM«of  accordingly,  subject  to  the  further  ordei; 
of  this  Court;  and  for  the  purposes  aforesaid,  the  said  Accountant-General  is  to 
draw  on  tha  Bank,  according  to  the  form  prescribed  by  the  act  of  parliament  for  the 
relief  of  the  suitors  of  this  Court,  and  the  general  rules  and  orders  of  this  Court,  in 
that  case  made  and  provided ;  but  in  default  of  the  said  defendant  Thomas  Smith's 
paying  what  shall  be  reported  to  have  been  so  received  by  him,  by  the  time 
aforesaid,  the  plaintiffs,  the  Earl  and  Countess  of  Pomfret,  are  to  be  at  liberty  to 
apply  for  an  injunction." 

This  last  order  being  still  unsatisfactory,  the  appellants  again  applied  to  the 
Court  to  have  it  varied ;  but  the  Court,  on  the  9th  of  July,  refused  so  to  do :  and 
therefore  the  appellants  filed  replications  in  the  original  cause,  and  proceeded  to 
sue  out  a  commission  for  the  examination  of  witnesses ;  and  which  being  executed, 
and  the  depositions  returned,  publication  would  have  passed  by  rule  on  the  12th 
of  February  1772,  had  not  the  respondents,  by  an  order  of  the  lOtfa  of  that  month, 
enlarged  the  same  till  the  first  day  of  the  next  Easter  Term. 

In  Trinity  Term  1771,  the  respondents  renewed  their  former  application  to  t^e 
Court,  that  the  appellants  might  be  ordered  to  bring  an  action,  and  deliver  a 
dedaration  within  a  limited  time;  but  the  Court  again  declined  making  any  order 
for  that  purpose. 

The  respondents,  upon  notice  being  given  them  by  the  appellants,  that  they 
should  move  to  dismiss  the  cross  bill  for  want  of  prosecution,  did,  in  July  1771, 
file  replications ;  and  presented  a  petition,  stating  tiie  order  of  the  2d  of  December 
1769,  the  trial  [703]  thereupon  had  at  York,  the  appellants  motion  for  a  new  trial 
whi(^  was  refused,  the  order  of  the  4th  of  December  1770,  the  order  of  the  House 
of  Lwds  of  the  5tli  of  March  1771,  the  order  of  the  18th  of  March  1771,  whereby 
the  same  was  made  an  order  of  the  Court  of  Qiancery;  and  also  stating,  that  the 
appellants  had  not  thought  proper  to  bring  an  action  pursuant  to  the  said  order, 
although  the  respondents  had  twice  moved  the  Court  of  Chancery  for  that  purpose, 
in  order  that  the  same  might  be  tried  in  the  then  next  Michaelmas  Term ;  and  pray- 
ing, that  the  said  cause  might  be  set  down  to  be  heard  before  the  Lord  Chancellor, 
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for  further  directions  reserved  by  the  order  of  the  2d  of  December  1769.  Upon 
which  petition,  the  Lord  Chancellor,  on  the  18th  of  July  1771,  was  pleased  to  order, 
that  the  cross  cause  should  be  set  down  to  be  heard  before  his  Lordship,  for  furtiier 
directions  reserved  by  the  order  of  fiie  2d  of  DecMuber  1769,  next  after  tihe  rehesr- 
ings  and  appeals  already  appointed ;  but  the  same  was  to  be  set  down  in  four  dsyt, 
or  else  tiiis  order  was  to  be  of  no  effect. 

In  pursuance  of  this  order,  tiie  cause  was  accordingly  set  down ;  whereupon  tli« 
appellants  moved  to  discharge  the  order;  but  on  debating  that  motion  upon  tlie 
17th  of  December  1771,  the  Lord  Chancellor  was  pleased  to  order,  that  the  appel- 
lants should  take  nothing  by  their  motion. 

Afterwards,  on  the  same  day,  the  cross  cause  came  on  to  be  heard ;  when  the 
Lord  Chancellor  made  the  following  order  j  viz.  "  Upon  opening  and  debate  of  the 
matter,  and  hearing  the  said  order  dated  the  2d  day  of  December  1769,  and  the  said 
order  dated  the  4th  day  of  December  1770,  and  the  postea  read,  and  what  was  allied 
by  the  counsel  on  both  sides,  his  Lordship  doth  order,  that  unless  the  defendants 
the  Earl  and  Countess  of  Pomfret  do  bring  such  action  as  they  shall  be  advised, 
in  order  to  try  the  question  of  right  between  the  parties,  and  proceed  to  trisl 
thereon  at  the  bar  of  the  Court  of  Common  Pleas,  Wy  a  special  jury  of  the  county 
of  York,  the  next  Easter  Term,  or  at  such  other  time  as  that  Court  shall  appoint, 
the  injunction  issued  against  the  plaintiffs,  to  restrain  them,  their  servants,  work- 
men, and  agents,  from  opening  or  working  any  mine  within  the  parcel  of  land 
in  disputei,  beyond  those  ten  bounds  and  meares  that  have  been  set  out  by  liie 
plaintiffs  to  their  under  lessees,  be  dissolved :  and  it  is  further  ordered,  that  so 
much  of  the  said  order  of  the  2d  day  of  December  1769,  as  directs  the  duties 
or  shares  reserved  from  the  under  lessees  to  their  lessors,  arising  out  of  the  ten 
meares  or  bounds  that  have  been  set  out  as  aforesaid,  to  be  paid  into  the  Bank, 
be  discharged;  and  the  plaintiffs  be  at  liberty  from  thenceforth  to  receive  such- 
dulses  and  shares  from,  their  under  lessees,  as  at  the  time  of  making  the  said  order 
were,  and  since  that  time  have,  and  for  the  time  to  come  shall  become  due  and 
payable  to  them  respectively:  but  in  case  the  said  defendants  shall  bring  sudi 
action,  and  proceed  to  trial  thereon  [704]  as  aforesaid,  then  his  Lordship  dotii 
reserve  the  consideration  of  all  further  directions  until  the  said  trial  shall  be 
had ;  and  any  of  the  parties  are  to  be  at  liberty  to  apply  to  this  Court,  as  there 
shall  be  occasion." 

From  these  several  orders  of  the  13th  of  June,  the  2d,  9th,  and  18th  of  July, 
and  the  two  orders  of  the  I7th  of  December  1771,  the  present  appeal  was  brought 
(E.  Thurlow,  J.  Dunning) ;  because,  as  to  the  firsA  of  these  orders,  the  injunction 
awarded  by  the  order  of  the  2d  of  December  1769,  and  revived  by  the  order  of  the 
House  of  Lords  on  the  former  appeal,  was  suspended  as  to  the  ten  meares  therein 
mentioned,  upon  these  terms  only;  viz.  that  tiio  produce  thereof,  payable  by  the 
under  lessees  to  the  respondents,  (namdy,  the  6th  part  of  the  ore,  and  40s.  Ute 
fodder,)  should  be  paid  from  time  to  time  into  the  Bank ;  upon  default  whereof, 
the  appellants  were  at  liberty  to  apply  for  injunctions :  therefore,  on  such  default 
being  proved,  the  Court,  in  pursuance  of  the  said  revived  orders,  should  have 
awarded  an  injunction  as  to  tdie  said  ten  meares.  But  this  first  order  varied  the 
terms  upon  which  the  injunction  was  suspended,  to  the  prejudice  of  the  appellsntB; 
by  giving  the  respondents  and  their  under  lessees  leave  to  work  the  ten  mesree, 
upon  the  terms  of  paying  into  the  Bank  something  less  than  half  the  produce 
thereof,  which  was  payable  to  the  respondents,  whereby  the  remainder  was  not  so 
effectually  secured  to  answer  the  event  of  the  cause.  And  as  to  the  two  subsequent 
orders  of  the  2d  and  9th  of  July,  because,  with  an  immaterial  difference  in  the 
expression,  they  both  preserved  the  objectionable  sense  of  the  first. 

As  to  the  order  of  the  18th  of  July,  and  the  first  order  of  the  17th  of  Decaoaber 
1771,  refusing  to  discharge  that  order,  it  was  said,  that  the  order  of  tha  18th  of 
July  directed  the  cause  to  be  set  down  as  for  a  final  decree,  before  it  was  decreed 
in  part,  or  ripe  for  hearing,  or  even  at  issup,  whereby  the  appellants  were  depriTed 
of  all  opportunity  of  supporting  their  answer  by  evidence.  That  the  consideration 
of  the  directions  referred  to  in  the  said  order,  was  reserved  in  an  interlocutory 
order  of  the  2d  of  December  1769,  and  could  only  be  taken  up  regularly  on  soaoA 
other  interlocutory  order,  and  upon  motion.     And  if  it  had  been  so  takm  up  as 
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it  ought,  many  affidavits  would  have  been  offered  to  shew  that  the  order  then  made 
vould  be  inconvenient  to  justice. 

And  as  to  the  last  order  of  the  17th  of  December  1771,  it  was  said,  that  the 
pottea  was  read  in  evidence  as  a  satisfactory  verdict  between  the  parties,  although 
the  House  had  reversed  the  order  refusing  a  new  trial,  and  the  appdlants  had  no 
opportunity  of  shewing  by  evidence  that  it  was  improperly  obtained,  aad  incon- 
clugive.    'niat  by  ordering  the  appellants  to  go  to  trial  at  a  time  when  it  was 
impossible  to  have  a  view,  and  a  satisfactory  trial,  and  under  the  p^ialty  of  dissolv- 
ing the  injunction  then  depending  against  the  respondents,  it  reversed  the  order  of 
the  House,  instead  of  giving  further  directions  to  carry  it  into  execu-[705]-tion. 
Whereas,  the  only  directions  necessary  for  carrying  that  order  into  execution,  was 
the  directing  a  new  trial  to  be  had  in  pursuance  thereof ;  but  the  present  order  left 
the  former  verdict  in  force,  although  the  House  had  reversed  the  order  of  ibe 
Court,  refusing  the  appdlants  a  new  trial.     That  upon  the  former  applications  in 
the  months  of  April  and  May,  when  a  view  might  have  been  had,  the  Court  declined 
urging  the  appdlants  on  to  trial,  because  it  would  break  in  upon  Hna  order  of 
the  House,  which  none  but  their  Lordships  can  add  to,  vary,  or  explain,  and  would 
be  inconsistent  with  it ;  yet  now  the  Court  had  enjoined  the  appellants  to  try  an 
action  in  Easter  Term,  in  opposition  to  that  order,  and  when  a  view  was  im- 
practicable, and  in  default,  that  the  respondents  should  be  let  into  possession,  which 
▼ould  be  equal  to  a  decasion  against  the  appellants ;  for  in  that  case  the  respondents 
would  be  at  liberty  to  work  out  the  mine,  leaving  the  appellants  only  the  safasfaction 
that  the  profits  might  be  received  back  upon  an  account  in  the  Court  of  Chancery. 
That  tiie  appellants,  desirous  of  bringing  the  question  upon  the  merits  to  a  fair 
and  speedy  decision,  did  immediately  after  the  order  of  the  House  was  made, 
proceed  to  examine  their  witnesses  in  the  original  cause,  whose  depositions  were 
now  returned,  and  the  cause  was  ordered  to  be  set  down  and  heard  in  the  next 
Term,  and  would  be  heard  in  course  if  the  respondents  did  not  continue,  as  they 
had  hitherto,  to  delay  the  cause  by  enlarging  publication;  upon  the  hearing  of 
which  cause,  an  issue  must  be  directed,  finally  to  try  and  decide  the  right  between 
the  parties;  and  therefore  the  trial  of  an  action  to  affect  the  injunction  only,  would 
be  nugatory. 

On  the  other  side  it  was  said  (A.  Wedderburn,  R.  Perryn),  tliat  the  order  of  the 
2d  of  December  1769,  which  directed  the  trial  and  the  payment  of  the  duty  or. 
shares  into  the  Bank,  was  made  in  the  cause  wherein  the  present  respondents  were 
plaintiffs,  and  to  which  suit  Scott  and  the  other  under  lessees  were  not  parties.     The 
Court  directed  that  the  rent,  or  which  Was  equivalent  to  rent,  the  shares  or  duties 
payable  to  the  landlord,  should  be  paid  into  the  Bank  to  abide  the  event  of  the 
question  at  law.     The  40s.  a  fodder  was  not  payable  to  Mr.  Smith,  nor  could  he 
claim  any  part  of  it.     The  only  thing  he  was  entitled  to  under  his  lease  to  Messrs. 
Hartley  ajad  Parkee,  was  one  sixth  part  or  share  of  the  lead  or  ore  which  should  be 
raised   from  the  mines  in   any   part  of  the  premises,   clean  dressed   and  made 
merchantable.     When  the  respondents  Messrs.  Hartley  and  Parkes  made  the  bargain 
with  Scott  and  the  other  under  lessees,  they  made  them  agree  to  pay  tiie  sixth  part 
or  share  to  Mr.  Smith,  iiie  original  lessor ;  and  theraf ore,  when  Lord  Camden  pro- 
nounced this  order  of  the  2d  of  December  1769,  he  permitted  the  respondents  and 
their  under  lessees  to  work  within  the  tan  mearee  or  bounds,  they  paying  from  time 
to  time  such  duty  or  shares  (which  excluded  the  idea  of  408.  a  fodder,  that  being 
neither  a  duty  or  share)  as  were  reserved  from  the  under  lessees  to  the  lessors,  into 
the  Bank.     But  as  the  reservation  under  [706]  the  lease  was  a  sixth  part  of  the  ore, 
clean  dressed  and  made  merchantable,  it  was  impossible  for  the  respondents  to 
comply  with  the  vmrds  of  Lord  Camden's  order,  by  paying  the  shares  or  duties 
thenuelves  into  the  Bank.     The  duty  ore  was  to  be  smelted  and  carried  to  various 
parts  of  the  kingdom  to  market,  and  the  net  produce,  after  a  deduction  of  all  neces- 
sary expences,  was  the  only  thing  which  the  respondents  could  pay  into  the  Bank. 
The  order  therefore  of  the  13th  of  June  did,  agreeable  to  the  principles  of  equity  and 
justice,  direct  the  account  to  be  taken  before  the  Master  of  the  net  produce  of  such 
duty  ore,  which  was  certainly  the  intention  though  not  the  word*  of  ihe  order  of  the 
2d  of  December  1769 ;  and  the  fodder  duty  could  not  be  the  object  of  the  Court,  as 
the  und«-  lessees  were  no  parties  to  that  suit,  nor  could  the  owner  of  the  inheritance, 
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whoever  should  eventually  prove  to  be  so,  oompel  the  paTment  of  it ;  it  being  ra 
inter  alios  acta.     That  the  order  of  the  2d  of  July,  irhidi  was  made  upon  the  appd- 
lantB  motion  to  rectify  the  minutes  of  the  last  order,  was  still  more  explicit;  for  it 
directed  the  account  and  pajrment  of  the  clear  profits  of  ihe  duty  ore,  reserved  from 
the  under  lessees  to  tiie  lessors,  agreeable  to  tlie  order  of  tJve  2d  of  December  1769. 
And  this,  it  was  presumed,  would  answer  every  purpose  contended  for  by  tJiie  appel- 
lants ;  and  therefore  it  was  conceived,  that  the  application  to  the  Court,  on  the  9th  of 
July,  to  vary  the  minutes  of  the  two  former  ordei-s,  and  that  the  same  might  be  msde 
agreeable  to  the  order  of  the  2d  of  December  1769,  w^  nugatory;  and  that  the      ' 
Court  did  right  in  refusing  such  motion.     That  the  order  of  the  18th  of  July  for 
setting  dowri  Mr.  Smith's  cause  for  further  directions,  was  not  applied  for  till  after 
the  end  of  Trinity  Term,  and  when  near  five  months  had  elapsed  from  the  date  of      ; 
the  order  of  the  House  of  Lords,  which  gave  the  appellants  leave  to  bring  action  to 
try  the  question  of  right,  and  under  which  they  had  not  taken  one  step,  thougli      ; 
pressed  thereto  by  the  respondents ;  and  it  could  not  be  conceived  to  be  the  intention      j 
of  the  House,  to  permit  the  appellants  to  avail  themselves  of  that  order,  so  as  to  make       | 
it  operate  as  an  injunction  upon  the  proceedings  of  a  Court  of  Jurtice,  when  the      j 
appellants  themselves  had  deswted  the  mode  of  proceeding  thereby  pointed  out;  and       | 
therefore  it  was  hoped,  that  the  order  of  the  18th  of  July  wa«  perfectly  just  and 
regular. 

As  to  the  objection,  that  the  respondents  should  have  plx>ceeded  in  their  came, 
by  replying  to  the  answer,  examining  witnesses,  and  setting  it  down  in  ctHnnMHi      | 
course  for  hearing,  so  as  to  have  had  a  decree  upon  arguing  the  merits ;  and  that  it      | 
was  irregular  to  set  down  a  cause  for  further  directions,  after  a  verdict  obtained,      | 
when  such  directions  were  reserved  by  an  interlocutory  order  only ;  it  was  answered,      ' 
that  Courts  of  Equity  have  for  many  years  past  adopted  a  practice,  which  has  been      I 
extremely  beneficial  to  the  suitors ;  where  they  see  tiie  dispute  between  the  parties 
is  a  mere  question  at  law,  and  must  be  ultimately  determined  thei«,  instead  of  potting 
the  parties  to  the  expenoe  of  a  diffuse  [707]  examination  of  witnesses  in  equity,  t^      ; 
have  by  interlocutory  ordws,  either  directed  an  issue,  or  given  the  party  liberfy  to      ! 
bring  an  action  within  a  limited  time,  and  reserved  the  consideration  of  all  further 
directions  till  after  thd  verdict.     And  after  a  verdict  has  been  found,  it  has  been  the 
uniform  practice  of  the  Court,  for  the  party  in  whose  favour  the  verdict  has  been 
obteined,  to  set  down  the  cause  for  further  directions  reserved  by  such  interlocutory 
order.     The  whole  stream  of  precedents  support  this  practice,  nor  can  there  be  a 
single  insttuQce  produced,  where  the  party,  after  a  verdict  foUnd  under  an  interlocu- 
tory order,  has  proceeded  in  his  cause  by  replying  to  the  answer,  and  entering  into 
an  examination  of  witnesses,  either  in  support  of,  or  in  contradiction  to  sudi 
verdict ;  as  the  depositions  of  such  witnesses  could  not  be  read,  either  to  support  or      I 
falsify  it ;  and  therefore  it  was  conceived,  that  the  motion  made  by  the  appellanta. 
on  the  17th  of  December,  to  discharge  the  order  of  the  IStfa  of  July,  was  properly 
refused  by  the  Court.     That  the  other  order  of  the  same  date,  pronounoied  upon, 
hearing  the  cause  for  further  directions,  was  founded  upon  the  highest  principlea 
of  equity ;  for  the  Court  by  that  order  had,  in  the  only  mode  in  which  it  could, 
endeavoured  to  carry  the  judgment  of  the  House  of  Lords  into  exeoution ;  it  had 
supplied  an  omission  (as  the  respondents  presumed  to  submit)  i'n  that  judgment: 
it  had  fixed  a  time  in  which  the  appellants  should  comply  with  tiieir  Lordships 
order ;  and  in  failure  of  that  compliance,  had  directed  that  which  it  was  presumed 
their  Lordships  would  have  done,  by  dissolving  the  injunctions  against  the  respon- 
dents, continuing  those  against  the  appellants,  and  letting  the  respondents  into  the 
enjojrment  of  their  property,  of  which  they  had  been  in  the  peaceable  possession  for 
upwards  of  thirty  years :  and  it  waw  submitted,  that  it  could  be  no  excuse  tor  the 
appellants  at  the  bar  of  the  House,  to  say  that  they  were  complying  with  their  Lord- 
ships order,  by  prosecuting  their  suit  in  a  Court  of  Equity,  at  an  immense  expenceto 
both  parties,  when  that  order  had  pointed  out  the  only  mode  which  in  the  judgment  of 
the  House  it  was  proper  for  the  appellants  to  pursue;  namely,  by  bringing  an  actton 
to  try  the  question  of  right  between  the  parties,   and   which  they  had   totally 
neglected  to  do. 

After  hearing  counsel  on  this  appeal,  it  was  ordbbbd  and  adjuooid,  that  the 
order  of  the  13th  of  June  1771,  should  be  affirmed,  with  the  following  variationa: 
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after  December  1769,  leave  out,  "  which  have  been  received  by  the  defmdant  Thomas 
Smith,  or  by  any  other  person  by  his  order  or  for  his  use,  from  the  under  lessees, 
aince  the  2d  of  December  17&9."  After,  "  and  it  is  further  ordered  that,"  leave  out 
"  the  said  Mr.  Smitii,"  and  insert,  "  Thomas  Smith,  Leonard  Hartley,  John  Parke, 
and  Ralph  Parke."     And  it  was  further  oedirbd,  that  the  order  of  the  18th  of  July 

1771,  to  set  down  the  cross  cause  for  further  directions,  should  be  discharged ;  and 
that  tiie  order  of  the  I7th  of  December  1771,  made  in  the  cross  cause,  should  be 
reversed ;  [708]  but  without  prejudice  to  the  respondents  renewing  the  applications 
made  by  them  to  the  Court  of  Chancery,  on  the  25th  of  April  1771,  and  in  last 
Trinity  Term,  or  any  other  application  of  the  like  tendency,*     (M.  S.  Jour,  tub  onna 

1772.  p.  317.) 


Case  15. — William  Bouchiek  and  another, — AppdlarUt;  Geobgs  Taylor, — 
Bespmdent  [7th  Mai-ch  1776]. 

[The  jurisdiction  of  the  Ecclesiastical  Courts  in  cases  of  intestacy  and  in  testamen- 
tary cases  was  transferred  to  the  Court  of  Probate  (now  under  the  Jud.  Act,  1873 
—36  and  37  Vict.  c.  66.  ss.  3,  34, — the  Probate  Division  of  the  Hi^  Court  of 
Justice)  by  the  Probate  Act,  1857  (20  and  21  Vict  a  77.  ss.  3,  4.] 

After  a  Sentence  in  the  Ecclesiastical  Court,  determining  the  question  of  who 
are  the  next  of  kin  of  an  intestate ;  and  granting  letters  of  administration  to 
the  person  found  to  be  such  next  of  kin ;  the  Court  of  Chancery  is  precluded 
from  directing  any  issue  to  try  that  question. 

**  Dbcbbk  of  the  Court  of  Chancery  rsvkrskd.** 

On  the  11th  of  March  1743,  Mrs.  Ann  Millington  spinster,  died  intestate;  and 
in  Easter  Term  1744,  the  appellant  William  Bouchier,  and  his  sisters,  Frances 
Heraent  wife  of  Peter  Hersent,  and  Anna  Maria  Denison  mother  of  the  appellant 
WiQiam  Denison,  being  cousins-german  once  removed,  and  as  they  apprehended,  tlie 
only  next  of  kin  to  the  intestate,  applied  to  the  Prerogative  Court  of  the  Archbishop 
of  Canterbury,  to  have  letters  of  administration  of  her  personal  estate  granted  to  the 
appellant  William  Bouchier.  But  they  were  informed  that  caveats  had  been  entered 
(HI  behalf  of  Ursula  Hanyold  and  Theresa  Dutliug  and  others,  claiming  to  be  next  of 
kin  of  the  intestatie ;  and  thereupon  several  proceedings  were  had  in  the  Preroga- 
tive Court,  in  support  of  the  interests  of  the  appellant  William  Bouchier  and  the 
other  claimants ;  and  in  this  state  of  litigation,  letters  of  administration,  dated  the 
21th  of  March  1745,  were  granted  to  Henry  Lascelles  pendente  lite. 

In  Hilary  Term  1746,  Alice  Merchant,  by  her  proctor,  appeared  and  intervened 
in  the  said  suit;  alleging,  that  she  was  cousin-german  and  next  of  kin  of  the  intes- 
tate Ann  MiUington,  as  being  the  only  surviving  child  of  Francis  Millingfton, 
brother  of  Sir  Thomas  MiUington  Ent.  the  father  of  Ann  Millington ;  and  shortly 
after  the  exhibiting  such  claim,  she  died,  having  a  few  days  before  her  death  made 
her  win  dated  the  20th  of  April  1746,  whereby  she  gave  all  her  real  estate,  and  the 
residue  of  her  personal  estate,  to  the  respondent  George  Taylor  and  Hannah  his 
▼ife;  and  appointed  Thomas  Sebastian  Turst  and  Walter  Jobber  her  executors. 

[709]  Turst  and  Jobber,  soon  after  the  death  of  Alice  Merchant,  proved  her  will 
in  the  Prerogative  Court  of  Canterbury;  and  on  the  26th  of  May  1747,  appeared  by 
their  proctors,  and  as  executors  of  Alice  Merchant,  whom  they  alleged  to  be  the 
cousin-german  and  next  of  kin  of  the  said  Ann  Millington,  became  parties  to  the  suit 
about  administration  to  her. 

All  the  parties,  except  the  appellant  William  Bouchier,  and  Thomas  Sebastian 

*  Mr  Brown  (the  original  Editor)  was  informed,  that  there  was  another  trial  at 
law  in  this  cause,  on  which  a  verdict  was  found  in  favour  of  the  respondent  Smith  j 
and  that,  in  consequence  thereof,  a  final  decree  was  made  in  the  Court  of  Chancery. 
But  no  traces  of  these  subsequent  proceedings  were  found  by  him  in  the  Register's 
book. 
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Turst,  and  Walter  Jobbw,  and  Robert  Evans,  Thomas  Crowter,  Catlierine  Brookes, 
and  John  Grassefc  one  of  the  excutors  of  Margaret  Grasset  deceased,  having  with- 
drawn, their  several  claims,  or  forborne  to  appear  therein,  several  allegationB  were 
exhibited  as  well  as  on  behalf  of  tiie  appellant  William  Bouchier  as  Thomu 
Sebastian  Turst  and  Walter  Jobber,  and  also  on  the  behalf  of  Robert  Evans,  Thomw 
Crowter,  Catherine  Brookes,  and  John  Granet;  and  witnesses  were  examined  on 
b^ialf  of  aU  parties :  afterwards,  publication  having  duly  passed,  the  cause  ws* 
heard  on  the  16th,  16th,  and  I7th  days  of  January  1754,  before  Sir  George  Lee 
Judge  of  the  Prerogative  Court ;  but  at  this  hearing  Robert  Evans,  Thomaa  Crowter, 
Catherine  Brookes,  and  John  Grasset,  made  default  in  appearing.  On  the  23d  of 
the  same  month  the  Judge  made  his  decree,  and  was  pleased  to  declare^  that  Robert 
Evans,  Thomas  Crowter,  and  Catherine  Brookes,  had  failed  in  the  proof  of  their 
pretended  interest;  and  that  John  Grasset  had  failed  in  the  proof  of  Margarsk 
Jrasset  having  been  the  cousin-german  or  next  of  kin  of  Ann  Millington ;  and  that 
Thomas  Sebastian  Turst  and  Walter  Jobber  had  failed  in  the  proof  of  Alice  Mer 
chant's  having  been  the  cousin-german  or  netxt  of  kin  of  Ann  Millington;  and  wm 
pleased  to  pronounce  against  ti^e  interest  of  Turst  and  Jobber,  and  to  pronounce 
and  decree  for  iixe  interest  of  the  appdlant  William  Bouchier,  that  he  was  the  lawful 
cousin-german  once  removed,  and  as  far  as  it  appeared  to  the  Court,  the  next  of  kin 
of  Ann  Millington ;  and  also  to  decree  lettars  of  administration  of  thie  goods,  chattels, 
and  credits  of  the  said  Ann  Millington,  to  be  granted,  under  proper  bond,  to  tlte 
appelant  Dr.  Bouchier  :  and  the  Judge  was  also  pleased  to  condemn  Robert  Evaiu, 
Thomas  Crowter,  Catherine  Brookes,  and  Thomas  Sebastian  Turst,  and  WaUer 
JobbM*,  in  the  costs  of  the  said  suits  respectively,  so  far  as  concerned  the  proceedings 
on  thttr  respective  interests  therein. 

From  this  sentence  the  proctor  for  Turst  and  Jobber  dissented,  and  entered  a 
protest  of  appeal,  but  such  appeal  was  never  prosecuted ;  and  therefore,  soon  after 
tlie  sentence,  letters  of  administration  of  the  personal  estate  of  Mrs.  Ann  Millington 
were  granted  to  the  appelant  William  Bouchier,  as  he  was  cousin-german  onoe 
removed,  and  next  of  kin ;  in  which  it  was  mentioned,  that  the  letters  of  adminis- 
tration granted  to  Henry  Lascellee  were  determined  by  his  death  and  the  determina- 
tion of  the  suits. 

About  four  years  after  pronouncing  this  sentence,  viz.  on  the  20th  of  October 
1758,  the  respondent  (Jeorge  Taylor  and  Hannah  his  wife  (having  procured  them- 
selves  to  be  admitted  to  sue  in  [710]  forma  poMpej^t)  filed  their  bill  in  Chancery 
against  the  appellant  William  Bouchier  and  others;  praying,  that  the  appellant 
Bouchier  might  account  with  the  respondent  and  his  wife,  for  all  the  personal  estate 
of  the  intestate  Mrs.  Ann  Millington ;  and  that  the  will  of  Alice  Merchant  might  be 
carried  into  execution,  and  the  trusts  thereof  performed.  For  this  purpose  the  bill 
cliarged,  amongst  other  things,  that  Thomas  Millington,  heretofore  of  Newbury  in 
Berks,  died  in  October  1630,  leaving  a  widow  named  Mary,  and  four  sons,  viz.  John, 
William,  Thomas,  and  Francis  late  father  of  the  said  Alice  Merchant;  and  t«o 
daughters,  named  Mary  and  Elizabeth:  and  that  another  son  of  the  said  Thomas 
Millington  of  Newbury,  named  Humphry,  was  born  after  his  father's  decease,  and 
soon  after  died;  and  that  the  said  Thomas  Millington  of  Newbury  made  his  will, 
dated  the  9th  July  in  the  7th  year  of  his  Majesty  King'  Charles  I.  wherein  he  gave 
several  legacies  to  his  wife  and  four  children,  John,  William,  Thomas,  and  Francis ; 
and  that  the  said  John  and  William  Millington,  two  of  the  sons  of  the  said  Thomas 
MiUington  of  Newbury,  died  long  since,  William  without  issue,  and  John  leaving  one 
son  named  John,  who  also  died  without  issue.  That  Thomas  the  third  son  of 
Thomas  Millington  of  Newbury,  studied  physio  at  the  university  of  Oxford,  and 
became  famous  in  his  profession,  and  received  the  honour  of  knighthood  from  King 
Charles  II.  and  in  1679  married  Ann  Hannah  King  widow,  by  whom  he  had  issue 
one  son,  named  Thomas,  and  three  daughters,  named  Mary,  Ann,  and  Franoea, 
which  Frances  died  in  the  lifetime  of  her  father :  that  Sir  Thomas  Millington  died 
on  the  5th  of  January  1703-4,  in  the  74th  year  of  his  age,  a  widower,  having  first 
made  his  will  in  favour  of  his  children,  Thomas,  Ann,  and  Mary;  and  that  Thomas, 
son  of  Sir  Thomas,  died  in  1714,  a  batchelor,  having  made  his  waU  as  in  the  bill 
mentioned;  that  Mary  Millington,  daughter  of  Sir  Thomas,  died  in  1736,  intestate; 
and  that  Ann  Millington  died  the  11th  of  March  1743-4,  unmarried  and  intestete, 
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teised  of  a  real  estate  to  the  amount  of  £2000  per  annum,  and  posaessed  of  &  per- 
,      sonal  estate  to  the  amount  of  £60,000  and  upwarda     That  Francis  Milliagton, 
fourth  son.   of   Thomas    Millington    of   Newbury,    and   younger    brother    of    Sir 
Thomag   Millington,    and    father    of    Alice    Merchant,    in    1655    married  Alice 
Oeaver  of  Bloxham  in  Oxfordshire,  and  did  then  go  to  live  at  Bloxham,  and 
about  4he  5th  of  May  1702,  died  there,  aged  72  years;  and  that  he  had  issue 
b^  Alice  his  wife  three  sons,  named  Robert,  Edward,  and  Francis,  and  seven  daughters, 
named  Frances,  Elizabeth,  Mary,  Elizabeth,  (the  other  Elizabeth  being  beifore  dead,) 
Alice,  Ann,  and  Sarah,   all  of  whom,  except    Alice,  died    before    the    intestate 
Ann  Millington ;  and  that  Alice  intermarried  with  Daniel  Merchant,  and  survived 
him,  and  was  the  only  child  of  Francis  Millington  of  Bloxham,  who  survived  the 
intestate  Ann  Millington ;  and  tiiat  upon  her  death,  Alice  Merchant  became  entitled 
to  all  her  personal  estate,  as  her  cousiu-gennan  and  only  next  of  kin,  and  being  so 
mtitled,  applied  to  the  Prerogative  Court  of  Canterbury  for  ad-[711]-mini8tration  of 
the  intestate's  personal  estate;  but  the  same  being  contested,  and  suits  being  insti- 
tuted by  the  appelant  Dr.  Bouchier  and  several  others,  and  those  suits  not  being 
determined  in  her  lifetime,  she  was  not  aUe  to  obtain  the  same.     The  bill  then  stated 
the  death  and  will  of  Alice  Merchant,  and  the  proving  it  by  her  executors  Turst 
and  Jobber,  and  tiieir  becoming  partie*  to  the  suits  in  the  Prerogative  Courts  and  fba 
Judge's  decree  therein,  and  \he  protest  and  appeal  from  it;  and  charged,  that  Turst 
and  Jobber,  being  much  hurt  in  their  circumstances  by  the  great  expenoea  they  had 
been  at  in  the  said  suits,  and  being  only  mere  executM-s,  declined  to  prosecute  such 
appeal  at  their  own  expence:  it  was  also  stated,  that  Turst  died  in  1754,  and  that 
Jobber  refused  to  proceed  or  prosecute  the  appeal,  unless  the  respondent  and  his  wife 
would  be  at  the  expence  thereof,  which  they,  being  in  low  and  reduced  circumstances, 
were  by  no  means  able  to  support. 

To  this  bill  the  appellant  Doctor  Bouchier,  Frances  HersMit,  and  Anna  Maria 
Denison,  iu  Hilary  "Term  1759,  put  in  their  joint  ple&  upon  oath,  and  thereby 
alleged  tiiat  Ann  Millington  died  intestate  and  unmarried,  and  without  leaving  any 
father  or  xnothn-,  broker  or  sister,  uncle  or  aunt,  nephew  or  niece,  or  cousin- 
german,  to  their  knowledge  or  belief.  Tbiey  also  stated  in  their  plea.,  their  applica- 
tion to  the  Prerogative  Court  for  the  granting  administration  of  the  personal  estate 
of  Ann  MillingtcMi  to  the  appellant  Dr.  Bouchier,  the  suits  instituted  in  the  said 
Court  about  such  administration,  and  the  proceedings  and  decree  or  sentence  therein, 
and  the  granting  of  administration  to  the  appellant  Dr.  Bouchier,  as  being  tiie  cousin- 
german  once  removed  and  next  of  kin  of  the  intestate  Ann  Millington ;  and  that 
they  were  advised,  that  the  Court  of  Chancery  had  not  any  jurisdiction,  nor  ought 
to  hold  plea,  of  the  validity  of  any  letters  of  administration  granted  in  the  Ecclesi- 
astical Courts  of  this  kingdom,  but  that  such  matters  wh<^y  belonged  to  the  Ecclesi- 
astical Courts;  and  therefore  they  pleaded  the  sentence  of  the  Prerogative  Court  of 
Canterbury  in  bar  to  the  said  bill. 

On  th&  27th  of  April  1759,  this  plea  being  argued  before  the  Lord  Keeper  Henley, 
his  Lordship  was  pleased  to  ordw,  that  it  should  stand  for  an  answer,  with  liberty 
for  tlTe  plaintiffs  to  except  thereto,  (except  as  to  the  account  and  discovery  of  the 
personal  estate  of  Mrs.  Ann  Millington,)  but  at  the  same  time  reserved  the  benefit 
ol  the  plea  till  the  hearing  of  the  cause. 

Accordingly  the  plaintiffs  took  exceptions,  and  the  appellant  Dr.  Bouchier,  and 

his  sisterai  Frances  Hersent  and  Anna  Maria  Denison,  in  Trinity  Term  1759,  put  in 

full  answers.     By  their  answers  they  declared,  that  they  did  not  know,  nor  could 

form  any  belief,  whether  Alice  Merchant  was  the  daughter  of  a  person  named  Frances 

Millington,  but  verily  believed,  that  her  fathw,  or  the  person  in  the  bill  called  her 

father,  was  not  the  brother  of  Sir  Thomas  Millington  ;  and  insisted  that  the  sentence 

of  the  Prerogative  Court  of  Canterbury  was  evidence  sufficient  to  shew,  [712]  that 

Alice  Merchant  was  not  the  first  cousin  of  the  intestate  Mrs.  Millington.     They  also 

«tated,  that  the  real  estate  of  Mr&  Ann  Millington  desomded  to  Thomas  Woodward, 

Thomas  Bouchier,  and  Anne  and  Mary  Towerscm,  as  her  heirs  at  law,  they  being  the 

descendants  and  great  grandchildren  of  Mary  Millington,  the  sister  of  Sir  Thomas 

Millington  and  aunt  of  the  intestate  Ann  Millington ;  and  that  they  were  in  poe- 

sessicHi  thereof  under  a  decree  of  the  Court  of  Chancery,  and  a  verdict  in  the  King's 

Bench  on  an  issue  directed  out  of  the  former  Court. 
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On  the  17th  of  June  1760,  the  plaintiffs  replied  to  all  the  answere;  but  no  further 
proceedings  were  had  in  the  cause  for  five  years  and  upwards,  and  till  after  tlie 
death  of  the  plaintiff  Hannah  Tajlor,  and  of  the  defendants  Anna  Maria  Denison 
and  Walter  Jobber. 

On  the  3l8t  of  October  1765,  the  respondent  filed  his  bill  of  revivor  and  supple- 
ment, against  the  appellant  Dr.  Bouchier,  and  the  appellant  Dr.  Denisou  as  adminis- 
trator of  his  mother  Anna  Maria  Denison,  and  also  against  Mary  Foster  as  adminisr 
tratrix  of  Walter  Jobber,  to  have  the  proceedings  revived  against  them:  and  by 
way  of  supplement  stated,  that  Thomas  Millington  of  Newbury,  who  was  therein 
charged  to  be  the  father  of  Sir  Thomas  Millington  and  of  Francis  Millington  of 
Bloxham,  had  a  daughter  named  Elizabetli,  by  his  second  wife,  and  that  Elizabeth 
intefmarried  jrith  Dr.  Joseph  Ford 'of  Combe,  in  Oxfordshire;  and  that  Alice  Mer- 
chant went  to  live  with  him,  and  called  and  owned  Mrs.  Ford  to  be  her  aunt,  and 
that  Mrs.  Ford  called  and  owned  the  said  Alice  to  be  her  niece ;  and  that  Dr.  Ford 
and  Francis  Millington  called  each  other  brothers;  and  Dr.  Ford  and  his 
wife  called  the  family  of  the  Bouchiers,  at  Hanborough,  cousins.  It  was 
also  alleged,  that  Sir  Thomas  MiUington  and  Francis  Millington  of  Bloxham  were, 
and  were  always  reputed  to  be,  brothers ;  and  that  Francis  Millington  and  his  family 
received  great  assistance  from  Sir  Thomas  Millington  towards  their  support;  and 
that  the  children  of  Sir  Thomas  visited  ihe  children  of  Francis  as  relations,  and  made 
them  several  presents :  and  further,  tliat  Dr.  Thomas  Bouchier  and  Frances  his  wife, 
the  father  and  mother  of  the  appellant  Dr.  Bouchier,  also  visited  Francis  Millington 
and  Alice  his  wife,  and  called  themselTes  cousins.  Tlie  biU  also  stated,  that  Walter 
Jobber,  one  of  the  executors  of  Alice  Merchant,  in  1747  went  to  Newbury  in  Berks, 
and  searched  the  roister  of  the  parish  of  Newbury,  and  found  an  entry  of  the 
baptism  of  Elizabeth  daughter  of  Thomas  MiUington  of  Newbury,  and  procured  s 
certificate  of  it  by  Mr.  Robert  Penrose  the  rector  of  Newbury,  and  delivered  such 
certificate  to  Mr.  Farrer,  then  the  proctor  for  him  and  Turst,  the  other  executor  of 
Alice  Merchant.  That  Walter  Jobber  afterwards  ceased  to  employ  Mr.  Farrer  m 
his  proctor,  and  employed  another  proctor;  and  that  Mr.  Farrer,  on  delivering  up 
his  papers  to  Jobber,  alleged  that  the  certificate  was  mislaid  and  could  not  be  found. 
That  Jobber  again  went  down  to  Newbury  to  search  the  register  there,  but,  on  such 
second  search,  found  the  leaf  [713]  whereon  the  baptism  of  Elizabeth  Millington 
was  entered,  torn  out  of  the  register  book,  and  therefore  could  not  obtain  a  certificate. 
That  the  appellants  pretended,  that  the  wife  of  Dr.  Ford  was  not  a  daughter  o! 
Thomas  Millic(gton  of  Newbury,  but  that  Dr.  Ford  married  Elizabeth  Thorns ;  but 
that  they  knew  there  were  two  persons  who  lived  at  Combe,  and  ware  called  Dr. 
Fords,  one  being  Joseph  Ford,  who  was  a  clergyman  and  rector  of  Hanborough,  and 
was  married  to  Elizabeth  MiUington  daughter  of  Thomas  MiUington,  and  was  after- 
wards deprived  of  his  living  in  Oliver  Cromwell's  time,  and  quitted  the  gown  and 
studied  physic,  which  he  afterwards  professed  at  Combe  to  the  time  of  his  death : 
and  the  other  being  one  Joseph  Ford,  who  was  an  apothecary  at  Combe,  and  husband 
of  Elizabeth  Toms. 

In  Hilary  Term  1766,  the  appeUants  put  in  their  answer  to  this  biU.  The 
appeUant  Dr.  Bouchier,  in  his  answer,  denied  that,  to  his  knowledge  or  belief. 
Thomas  Millington  of  Newbury  had  by  his  second  wife,  or  any  wife,  a  daughter 
named  Elizabeth,  or  any  other  daughter,  besides  Mary  mothier  of  Frances,  the  wife 
of  Dr.  Thomas  Bouchier  deceased,  and  grandmother  of  the  appellant  Dr.  Bouchier. 
He  also  denied,  that  Elizabeth  daughter  of  Thomas  MiUington  of  Newbury,  or  any 
daughter  of  Thomeis  Millington,  did  ever  intermarry  with  Dr.  Joseph  Ford  of  Combe 
in  the  county  of  Oxford ;  or  that  Alice  Merchant,  one  of  the  daughters  of  Thomas 
Millington  of  Bloxham,  ever  went  and  lived  with  him  occasionally,  or  ever  called  or 
owned  any  wife  of  Joseph  Ford  to  be  her  aunt,  or  that  any  wife  of  Joseph  Ford  ever 
called  or  owned  Alice  Merchant  to  be  her  niece;  or  that  Dr.  Ford  and  Francis 
MiUington  of  Bloxham  called  each  other  brothers ;  but  said,  that  he  did  not  know 
whether  tliere  was  any  other  relationship  between  them.  He  also  said,  that  he 
believed  there  was  a  distant  relationship  between  Dr.  Ford  and  Dr.  Thomas  Bouchier. 
the  father  of  the  appellant  Bouchier,  but  did  not  know  what  it  was;  nor  did  he 
believe  tibiat  there  was  a  great  friendship  between  them,  or  that  they  ever  made 
presents  to  each  other.     He  said,  he  believed  that  Walter  Jobber  mi^t  go  to  Newbnrv 
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in  February  1746-7,  and  that  if  he  did  Bearoh  the  register  of  the  parish  of  Newbury, 
he  found  an  entry  of  the  baptisms  of  Mary,  John,  William,  Thomas,  and  Francis, 
childrwi  of  Thomas  Millington  of  Newbury ;  but  he  did  not  believe,  that  Jobber  did, 
or  could  then,  or  at  any  other  time,  find  any  entj-y  of  the  baptism  of  any  daughter 
of  Thomas  Millington  of  Newbury,  named  Elizabeth;  or  that  he  procured  such 
certificate  as  in  the  bill  was  mentioned  to  have  been  signed  by  the  Rev.  Mr.  Penrose, 
the  rector  of  Newbury ;  and  he  was  the  further  confirmed  in  this  belief,  because  he 
liad  received  the  foUowing  letter  from  Mr.  Penrose: 

"  Sib,  Newbury,  Berks,  Feb.  12,  1746-7. 

I  was  very  much  alarmed  by  some  gentlemen,  who  came  to  tliis  town  yesterday 
to  consult  our  register  about  the  children  of  Mr.  Thomas  Millington.  They  appre- 
hended, that  Mary,  the  eldest  daughter,  was  born  in  1615  ;  and  finding  that  the  leaf 
[714]  in  the  register  for  that  year  was  torn  out,  and  many  names  wanting,  they 
immediately  concluded  it  was  done  with  design,  and  left  the  town  in  that  opinion. 
As  soon  as  I  was  informed  of  this  discovery,  I  immediately  determined  to  make  you. 
Sir,  acquainted  with  it,  as  I  understood  that  your  claim  was  derived  from  the  said 
Mary  Millington.  But  upon  sending  for  the  clerk,  (who  has  in  this  parish  always 
kept  the  register,)  and  examining  very  carefully,  I  soon  found  that  the  gentlemen 
were  in  an  error.  The  entry  of  Mary  Millington,  who  was  bom  many  years  after  th^ 
apprehended,  is  still  in  the  register.  I  thought  myself  obliged  to  write  this  to  you. 
Sir,  as  I  did  not  know  either  the  names  or  abode  of  the  gentlemen,  to  obviate  any 
impression  that  you  might  receive  from  a  report  that  our  register  had  been  frau- 
dulently castrated. — I  am.  Sir,  your  most  obedient  humble  servant,  Thomas  Penrose, 
rector  of  Newbury." 

The  appellant  Bouchier  also  said  1^  his  answer,  that  Dr  Joseph  Ford,  who  prac- 
tised physic  at  Combe,  intermarried  with  one  Elizabeth  Toms,  daughter  of  Martin 
Toms  of  Barton  in  the  county  of  Bucks,  and  that  he  was  the  only  Dr.  Ford  who  prac- 
tised physic ;  but  that  whether  he  was  ever  an  apothecary,  or  kept  a  shop,  or  sold 
medicines,  the  appellant  did  not  know.     And  that  Joseph  Ford,  tiie  dder,  who  was 
father  of  Dr.  Joseph  Ford  of  Combe,  was  a  clergyman,  and  rector  of  Hanborough 
about  1636,  and  continued  so  till  he  went  to  Mexbury  in  the  county  of  Northampton, 
of  which  place  he  was  also  rector,  and  there  resided  till  his  death  in  December  1666, 
having  been  rector  of  Mexbury  about  eighteen  years.     That  he  never  to  his  remem- 
brance had  heard,  nor  did  he  bdieve,  that  Dr.  or  Mr.  Ford,  who  was  rector  of  Han- 
borough, was  ever  deprived  of  his  living  at  the  time  of  the  grand  rebellion,  or  that 
he  ever  quitted  the  gown,  or  read  or  studied  physic,  or  that  he  ever  practised  or  pro- 
fessed physic  at  Combe  or  any  where  else ;  or  that  Joseph  Ford,  the  son,  ever  was  a 
clergyman,  or  enjoyed  any  benefice  in  the  church,  or  was  deprived  of  any  church  pre- 
ferment; or  that  the  said  Joseph  Ford,  the  father,  ever  intermarried  with  any 
daughter  of  Thomas  Millington.     But  he  had  been  informed,  and  believed,  that 
Joseph  Ford,  the  elder,  in  June  1637,  surrendered  a  copyhold  estate  at  Hanborou^ 
to  the  use  of  himself  for  life,  with  remainder  to  the  use  of  his  wife  Bridget  and  her 
heirs;  from  which  it  appeared,  that  her  Christian  name  was  not  Elizabeth.     That 
the  suggestion  in  the  bill,  that  Alice  Millington,  afterwards  Merchant,  went  to  live 
with  the  said  Joseph  Ford  and  his  wife,  and  occasionally  called  or  owned  Mrs.  Ford 
to  be  her  aunt,  and  that  Mrs.  Ford  called  and  owned  Alice  to  be  her  niece,  appeared 
to  be  without  the  least  foundation  of  truth,  from  the  following  circumstances ;  viz. 
that  Joseph  Ford  died  in  1666,  and  Dr.  Bouchier  was  not  married  to  Frances  his  wife, 
niece  of  Sir  Thomas  Millington,  till  1681 ;  and  that  Alice  was  not  born  till  1686. 

[716]  The  respondent  having  replied  to  the  answers  of  the  appellants,  examined 
some  witnesses ;  but  all  the  witnesses  who  were  formerly  examined  for  the  appellant 
Dr.  Bouchier  in  the  Prerogative  Court  being  dead,  no  proofs  were  taken  on  the  part 
of  the  appelant. 

On  the  11th  of  March  1774,  the  cause  was  brought  to  a  hearing,  as  against  the 
appellants  only,  before  the  Master  of  the  Rolls,  several  orders  having  been  previously 
obtained  by  the  appellants,  for  proving  tlie  death  of  witnesses  examined  in  the  suit 
about  administration  to  Mrs  Ann  Millington,  in  the  Prerogative  Court,  and  copies 
of  allegations  and  depositions  there;  and  also  a  decree  in  Chancery  in  two  causes, 
about  file  right  to  the  real  estate  of  the  intestate  Mrs.  Ann  Millington,  one  between 
Charles  HitcSunan  plaintiff,  and  James  Grasset  and  other  defendants,  and  the  other 

486 


Digitized  by 


Google 


IV  BEOWK.  BOUCHIER  V.  TAYLOR  [1776] 

between  Charles  Hitchman  plaintiff,  and  Thomas  Bouchier  and  other  defendants,  and 
particularly  a  general  order  for  reading  tJie  proceedings  in  the  Prerogative  Court. 
On  this  hearing,  his  Honour  was  pleased  to  order  that  the  parties  should  proceed  to  a 
trial  at  law  in  the  Court  of  King's  Bench,  in  the  next  Trinity  Term,  or  the  sittings 
after,  or  at  any  such  other  time  as  the  Chief  Justice  of  that  Court  should  appoint,  on 
the  following  issue ;  viz.  whether  Francis  Millingtoa  of  Bloxham,  father  of  the  intet 
tate  Alice  Merchant,  was  brother  of  Sir  Thomas  Millington  in  the  pleadings  men- 
tioned) And  the  plaintiff  there  was  to  be  plaintiff  at  law,  and  the  appellant 
Bouchier  was  to  be  defendant;  and  his  Honour  reserved  the  consideration  of  costs 
and  all  further  directions  till  after  the  trial. 

The  appellants  conceiving  that  they  were  aggrieved  by  this  order,  and  that  no 
issue  ought  to  have  been  granted,  but  that  the  respondent's  bill  should  have  been 
dismissed,  appealed  to  the  Lord  Chancellor  Bathurst,  and  the  appeal  was  heard  before 
his  Lordship  on  the  2l8t  of  July  1775 ;  when  his  Lordship  was  pleased  to  order,  that 
the  issue  directed  by  the  Master  of  the  Rolls  should  be  varied,  and  should  be, 
"  Whetiier  the  testatrix  Alice  Merchant  was  the  oousin-german  and  next  of  kin  of 
Ann  Millington  in  the  pleadings  mentioned,  at  the  time  of  the  death  of  the  said  Ann 
Millington."  Hi»  Lordship  also  ordered,  that  the  trial  of  the  issue  should  be  at  the  bar 
of  the  Court  of  King's  Bench,  in  Hilary  Term  then  next,  or  at  such  other  time  as  that 
Court  should  appoint;  and  with  this  variation,  the  order  of  the  Master  of  the  Bollc 
was  afiSrmed. 

From  this  decree  the  appdlanta  appealed ;  and  on  their  behalf  it  was  said  (E. 
Thurlow,  A.  Wedderbum,  F.  Hargrave),  that  there  were  two  general  grounds,  on 
which  it  was  conceived  the  issue  to  try  whether  Alice  Merchant  was  the  eoutin-germa* 
and  next  of  kin  of  the  intestate  Ann  Millington,  ought  to  have  been  refused;  oiif, 
that  the  sentence  of  the  Ecclesiastical  Court,  by  which  the  letters  of  administration 
were  granted  to  the  appellant  Dr.  Bouchier,  exduded  the  Court  of  Chancery  from  the 
power  of  directing  an  issue ;  the  other,  that  if  the  Court  had  the  power,  yet,  under 
the  particular  circumstances  of  the  present  ca«e,  it  ought  [716]  not  to  have  been 
exercised  in  favour  of  the  respondent.  And  it  would  be  proper  to  view  the  case  in 
both  these  lights. 

It  must  be  conceded,  that  so  far  as  regards  the  granting  of  administration,  and 
all  suits  for  contesting  the  right  to  it,  the  Spiritual  Courts  are  possessed  of  a  sole  and 
exehitive  jurisdiction.  Another  thing  equally  uncontrovertible  is,  that  the  same 
Courts  have  also  a  jurisdiction  in  respect  to  the  d/istrihution  oi  intestate's  effects,  bat 
this  differs  from  the  former,  because  it  is  merely  concurrent ;  the  Court  of  Chancei; 
having  a  jurisdiction  over  the  same  subject.  And  from  these  two  positions  flowed 
the  objections  to  the  Court  of  Chancery's  power  of  interference  in  the  present  case; 
for  upon  an  investigation  into  the  consequences  which  must  arise  from  such  an  inter- 
ference, it  would  appear  to  operate,  both  as  an  invasion  of  the  Spiritual  Court's  fo/e 
jurisdiction,  and  as  an  undue  controvl  of  its  concurrent  one.  In  tiie  suit  in  the 
Spiritual  Court,  about  the  right  to  administer  to  Mrs.  Ann  Millington,  the  question 
was  precisely  the  same  as  that  which  the  respondent  wanted  to  litigate  in  the  bill  be 
had  brought  in  Chancery  for  the  benefit  of  a  distribution.  Had  Dr.  Bouchier  and 
Alice  Merchant  claimed  the  administration  to  Mrs.  Millington,  as  her  rdations  in 
equal  degree,  tlie  Ecclesiastical  Judge  would  have  had  a  right  to  prefer  Dr.  Bouchier, 
on  the  supposition  that  his  pedigree  was  not  controverted,  or  being  controverted,  wis 
well  provwi,  without  coming  to  any  decision  on  the  rdatione^ip  set  up  by  Alice 
Merchant ;  and  if  the  Judge  had  proceeded  on  that  principle,  her  claim  would  have 
been  as  unimpeached,  and  as  open  to  litigation  in  a  suit  for  distribution,  either  in 
the  same  Court,  or  in  the  Court  of  Chancery,  as  if  Dr.  Bouchier  had  never  obtained 
the  administration.  But  the  case  which  really  existed,  was  quite  of  a  different  kind. 
According  to  the  pedigree  on  which  Alice  Merchant  founded  her  pretennona,  she  w«» 
first  cousin  to  the  intestate,  wherecui  Dr.  Bouchier  only  claimed  to  be  fint  rtititi* 
once  removed;  and  this  inequality  of  claimed  rdationship  rendered  it  impoaaibte  to 
avoid  pronouncing  sentence  on  Alice  Merchant's  pedigree ;  because  if  it  waa  true,  it 
was  beyond  the  power  of  the  Ordinary  to  give  t3ie  administration  t©  Dr.  Bouchier. 
The  consequence  of  this  in  argument  seemed  decisive  against  the  jurisdiction  of  the 
Court  of  Chancery  over  the  cause  of  distribution  instituted  by  the  respondent  The 
object  of  his  proceeding  in  that  Court  waa  to  have  Alice  Merchant  declared  the  neit 
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of  kin  of  Mm.  Ann  Millington  at  her  death ;  but  ttkit  object  oould  not  be  attained, 
witijout  contradicting  the  sentence  of  the  EocleeiaBtical  Court,  which  declared  that 
Turrt  and  Jobber,  the  ezeoutora  of  Alice  Merchant,  had  failed  in  proving  her  the  next 
of  kin,  and  therefore  gave  the  administration  to  Dr.  Bouchier.  Should  such  a  con- 
trsdiction  be  allowed  of,  it  would  wholly  counteract  tiie  decision  of  the  Spiritual 
Judge,  by  disappointing  Dr.  Bouchier,  and  those  in  the  same  interest,  of  the  fruits 
of  that  decision,  and  by  depriving  them  of  the  benefit  of  distribution,  to  the  benefit 
of  which  they  would  otherwise  be  necessarily  entitled.  Thus,  under  colour  of  exercis- 
ing a  jurisdiction  in  a  question  of  [717]  distribution,  the  Court  of  Chancery  would 
indirectly  impeach  and  subvert  the  foundation  of  a  sentence  granting  administra- 
tion, and  prevent  its  beneficial  consequences  to  the  appellants ;  and  therefore  would 
in  effect  invade  the  sole  jurisdiction  of  the  Spiritual  Court  in  point  of  administra- 
tion, as  much  as  if  it  was  to  repeal  tiie  administration  itself. 

But  it  was  further  proper  to  consider,  that  as  in  the  present  case,  the  question 
determined  by  the  sentence  in  the  suit  about  adminittration  was  the  same  as  if  the 
suit  had  been  for  distribution,  so  the  effect  of  it  ought  to  correspond,  and  be  the  same 
m  point  of  eoncltuion;  because  the  principles  on  which  a  sentence  in  one  suit  for 
distribution  operates  as  a  bar  to  another  for  the  same  purpose,  is,  that  the  same 
person  shall  not  try  the  same  question,  in  respect  to  the  same  subject,  in  two  different 
suits;  and  this  applies  equally  to  a  sentence  in  a  suit  for  administration,  when  the 
point  adjudged  is  the  same  as  it  would  have  been  if  the  parties  had  contested  about 
distribution.  Accordingly,  in  the  Ecclesiastical  Court,  this  would  have  been  the  effect 
of  such  a  sentence  granting  administration,  and  there  it  would  be  pleadable  in  bar 
to  a  suit  for  distribution  ;  and  the  effect  ought  to  be  the  same  in  the  Court  of  Chancery, 
both  on  account  of  the  justice  and  reasonableness  of  the  rule,  and  for  the  sake  of  pro- 
docing  uniformity  in  the  exercise  of  concurrent  jurisdictions.  The  sentence  grant- 
ing administration  to  Dr.  Bouchier  being  then  to  be  considered  as  a  sentence  in  a 
suit  for  distribution,  it  could  scarce  be  contended,  that  such  a  sentence  would  not  be 
a  bar  to  a  second  suit  for  distribution,  though  instituted  in  another  Court ;  for  that 
WDuid  be  arguing  for  a  right  to  reeort  to  two  concurrent  jurisdictions  successively 
for  the  trial  of  the  same  question,  and  if  allowed,  would  give  occasion  to  clashing  and 
contradictory  determinations ;  and  the  Court  latt  applied  to  could  not  proceed  with 
any  effect,  without  preventing  the  execution  of  the  sentence  of  the  Court  first  applied 
to;  which  would  be  assuming  a  most  unreasonable  controul  over  a  Court  having  equal 
cognizance  of  the  cause,  and  would  in  fact  amount  to  an  exwcise  of  appellate  juris- 
diction. 

At  the  hearing  before  the  Lord  Chancellor,  it  was  objected,  that  Alice  Merchant 
being  dead  at  the  time  of  the  sentence  in  the  Ecclesiastical  Court,  Dr.  Bouchier  was 
then  become  as  near  of  kin  as  any  other  person ;  and  therefore  it  was  competent  for 
the  Spiritual  Judge  to  prefer  him  to  the  administration,  without  deciding  anything 
as  to  distribution.  But  this  objection  was  without  the  least  foundation ;  for  it  was 
settled  soon  after  the  statute  of  distribution,  that  the  right  to  administration  which 
exists  at  the  death  of  the  intestate,  is  transmissible ;  and  that  the  representatives  of 
that  person  who  was  then  next  of  kin,  have  the  same  right  to  it  as  such  person,  if 
h'ving,  would  himself  have.  The  sentence  granting  the  administration  to  Dr. 
Bouchier,  was  full  evidence  of  the  practice  of  the  Ecclesiastical  Court  in  this  respect; 
for  as  a  foundation  for  giving  him  the  administration,  the  sentence  previously  de- 
clared, that  the  executors  of  Alice  Merchant  had  failed  in  prov-[718]-ing  her  next  of 
kin ;  from  whence  it  must  be  inferred,  that  if  they  had  not  so  failed,  the  administra- 
tion would  have  been  granted  to  them. 

It  might  also  be  objected,  that  the  respondent  was  not  a  party  to  the  suit  in  the 
Ecclesiastical  Court,  and  therefore  ought  not  to  be  bound.  But  there  was  a  very 
obvious  answer  to  this :  Turst  and  Jobber,  the  executors  of  Alice  Merchant,  as  trustees 
for  tiie  respondent,  and  all  others  bene^cially  interested  under  her  will,  were  tlie 
proper  persons  to  contest  with  Dr.  Bouchier ;  and  the  respondent,  as  residuary  legatee 
of  Alice  Merchant,  was  as  much  bound  by  the  event  of  the  suit  with  her  executors,  as 
if  he  had  been  a  party ;  unless  he  oould  shew,  that  the  executors  had  pleaded  faintly,  or 
in  any  manner  carried  on  the  suit  collusively.  Executws  are  ranked  by  the  civilians 
amongst  the  legitimi  contradictores ;  i.e.  persons,  who  having  the  primary  and  prin- 
cipal right,  may  prosecute  or  defend  suits,  so  as  to  conclude  others,  whose  rights  are 

487 


Digitized  by 


Google 


IV  BSOWH.  BODOHIBR  V.  TAYLOR  [1776] 

of  the  tecondary  and  dependent  kind ;  which  is  the  reason  for  allowing  such  third 
persons  to  intervene.     A  writer  of  great  authority  on  the  civil  law*,  in  explaining 
where  ret  inter  alia*  acta  shall  bind  third  persons,  says,  »wa  naturaac  prupnavi 
necet  vel  prodett  tententia  aliit,  gitam  inter  quos  lata  est,  quoties  lis  tractatur  ewn 
hgitimo  contradictor e,  a  quo  cceteri  jut  summ  tanquam  a  fonte  derivant  ac  rtcog- 
notcwit.      He  next  explains  the  term  of  legitimus  contradictor,  by  adding,  it,  qutm 
legitimum  eontradictorem  appeUamus,  unde  prcejudieiwn  vel  commodum,  quod  ex 
tali  tententia  quoad  tertium  aboritur,  decimut  pleniut  esse,  atque  rei,  etiam  quoad 
fitme,  judieatce  vim  obtinere;  neque  enim  tertio,  qui  initiiur  juri  legitimi  eontrudie- 
torit,  eoqu€  ad  eautam  euam  uti  neeette  habet,  eandem  quastionem  denuo  retraetan 
licet.      The  same  author  then  proceeds  to  illustrate  the  doctrine  by  examples ;  and, 
amongst  them,  we  find  the  case  of  an  hteret  faetut,  or  teriptut,  who,  so  far  as  concemt 
the  personal  estate,,  answers  to  an  executor  amongst  us,  and  legatees;  in  respect  to 
whom  he  says,  pariter  si  scriptum,  heeredem  twperaverit  is,  qui  legilinuun  vindieabtt 
hcereditatem,  etiam  legatariis  ac  fidei  commissariis  nocebit  sententia,  ut  demonttrat 
Papinianus ;  totum  enim,  legatorum  jus  dependet  ab  inttitutione  hceredit,  unde  virtt 
capit  testaanentum,  qua  an  recte  te  habeat  vel  non,  inter  teriptum  et  legittmvm 
haredem  disguiri  debet.     Gv/i  quidem  quettioni  luidie  locut  tantum  foret,  si  «  ato 
capite,  quam  injusta  prceteritione  vel  ex  hcereditione  liberorum  vel  parentum,  tetUh 
menti  jus  impugnatur ;  kit  enim  easibut,  annuUata  inttitutione,  eeetera  fervamtitr. 
If  then,  as  in  the  case  here  supposed,  sentence  against  IJie  executor  in  respect  to  tlte 
constitution  of  the  will  itself,  on  which  the  right  to  the  whole  property  of  the  testator 
depends,  is  binding  upon  the  legatees ;  a  fortiori  ought  a  sentence,  which,  as  in  the 
present  case,  only  decides  as  to  a  part  of  the  property  claimed  under  Alice  Merchanlfi 
will,  to  be  so?     But  it  is  not  peculiar  to  the  civil  law,  or  the  practice  of  our  Ecclesi- 
astical Courts,  that  sentence  against  an  executor  binds  the  legatees ;  for  in  tjiis  in- 
stance, our  Temporal  Courts  adopt  a  like  rule.     Decrees  in  the  Court  of  Chancerj 
against  executors,  are  conclusive  [719]   against  legatees,  and  all  others  beneficiallj 
interested  in  the  personal  estate,  though  the  latter  are  not  parties  to  the  suit^  unleei 
the  executors  plead  faintly,  or  collude;  and  judgments  against  executors  in  the  Conrts 
of  Common  Law  have  a  like  effect,  though  in  them  legatees  cannot  be  parties.     Nor 
could  the  respondent  reasonably  complain  of  any  hardship,  in  applying  the  rule  to 
his  case.      He  could  not  allege  ignorance  of  the  pendency  of  the  suit  there ;  for  it  ap- 
peared by  the  supplemental  bill,  and  by  the  answer  to  it,  that  he  had  a  correspondence 
with  Dr.  Bouchier  on  the  subject,  soon  after  the  death  of  the  intestate  Mrs.  Ann  Mil- 
lington ;  and  in  truth,  he  was  a  most  active  person  in  the  affair  from  the  banning: 
which  wjw  proved  by  several  of  the  witnesses  examined  by  Turst  and  Jobber,  in  the 
Ecclesiastical  Court;  who  deposed,  that  they  gave  their  evidence  at  the  instance  of 
the  respondent.     If  he  had  been  satisfied  with  the  manner  in  which  Turst  and  Jobber 
litjgated  the  affair,  he  might,  by  the  rule  of  the  Ecclesiastical  Court,  have  intervened, 
by  an  allegation  pro  interesse  suo,  and  so  have  made  himself  a  party  to  the  suit.    Af 
to  faint  pleading  or  collusion,  it  was  not  so  much  as  suggested  by  the  respondent,  that 
either  of  them  was  imputable  to  Alice  Merchant's  executors  in  their  suit  with  Dr. 
Bouchier. 

It  might  also  be  objected,  that  Turst  and  Jobber,  against  whom  the  sentence 
of  the  Ecclesiastical  Court  was  pronounced,  refused  to  prosecute  an  appeal,  sad 
suffered  the  fifteen  days  allowed  for  that  purpose  to  elapse,  without  using  the  oppor- 
tunity; and  that  as  the  respondent  was  not  a  party,  the  suit  and  appeal  could  not 
be  carried  on  by  him ;  and  therefore  it  would  be  very  hard  to  bind  and  condude 
him  by  a  sentence,  from  which  he  was  not  at  liberty  to  appeal.  But  it  should  be 
recollected,  that  mere  hardship  will  not  vary  the  legal  effect  of  a  sentence  in  the 
Ecclesiastical  Court;  and  upon  that  it  was,  that  the  question,  whether  the  Court  of 
Chancery  hath  the  power  to  grant  an  issue,  must  turn.  Besides,  if  there  was  any 
hardship  in  the  caae,  it  had  entirely  proceeded  from  the  respondent's  own  conduct, 
and  he  had  brought  it  upon  himself.  The  suit  in  the  Ecclesiastical  Court,  between 
Dr.  Bouchier  and  the  executors  of  Alice  Merchant,  was  pending  for  seven  or  eight 
years  after  her  death :  and,  during  the  whole  of  that  time,  the  respondent  was  at 
liberty  to  have  made  himself  a  party;  and  if  he  had  done  so,  he  would  have  had 
tlie  same  right  to  an  appeal,  as  if  he  had  been  a  party  from  the  beginning. 

•  Erici  Mauritii.  dissertatio  de  jure  interventionit.  Sect  16. 

488 


Digitized  by 


Google 


BOUCHIER  V.  TAYLOR  [1776]  IV  BBOWN. 

Another  objection  mi^t  be,  urged,  th&t  the  Lord  Keeper's  order  upon  tibie 
appdlants  plea  to  the  jurisdiction,  tiaving  been  acquiesced  in  l^  answering,  it  was 
now  too  late  to  use  the  sentence  of  the  Kcdeeiastical  Court,  either  as  excluding  the 
jurisdiction  of  the  Court  of  Chancery,  or  as  a  bar  to  the  relief  prayed  by  the 
resp<«ident.  But  by  attending  to  the  words  of  the  Lord  Keeper's  order  it  appeared, 
that  so  far  frcnn  deciding  upon  the  effect  of  the  sentence,  and  over-ruling  the  plea, 
he  only  ordered  that  it  should  stand  as  an  answer,  with  libeH^'  for  the  respondent 
to  except  to  it,  and  expressly  reserved  the  benefit  of  the  plea  till  the  [720]  hearing. 
By  this  manner  of  proceeding,  his  Lordship,  though  he  held  the  sentence  insuffi- 
cient to  preclude  the  respondent  from  the  benefit  of  an  answer,  yet  reserved  the 
final  consideration  of  the  sentence  till  the  hearing  of  the  cause ;  and  consequently, 
left  the  appellants  at  liberty  to  avail  themselves  of  it  in  every  other  way,  except 
by  avoiding  to  answer. 

But  however  clear  the  Chancellor's  power  might  be  in  point  of  jurittUetion, 
howenrer  unavailing  the  proceedings  of  the  Ecclesiastical  Court  in  point  of  con- 
dunon,  tiie  appellants  still  hoped  that  the  case  of  the  respondent  was  not  such  as 
entitled  him  to  an  issua     In  the  instance  of  suits  for  the  distribution  of  an  in- 
teetate^B  effects,  the  power  of  the  Court  of  Chancery  to  direct  issues  to  try  who  were 
the  next  of  kin,  seems  peculiarly  to  be  a  matter  of  di»eretion;  the  Courts  of  Common 
Law  not  being  competent  to  such  suits,  and  consequently  the  trial  l^  jury  being 
unattainable,  except  through  the  special   interposition   of  the  L<»'d   Chancellor. 
Now  in  the  present  case  there  was  a  concurrence  of  the  strongest  circumstances  to 
influence  the  exercise  of  discretion  against  the  reopoudent.     Some  credit  and  respect 
were  surely  due  to  the  sent^ice  of  the  Elcclesiastical  Court,  in  a  case  so  confessedly 
within  the  peculiar  sphere  of  its  jurisdiction;  more  especially,  where  a  sentence 
was  pronounced,  as  it  was  in  the  case  in  question,  after  a  long  and  expensive  litiga- 
tion of  ten  or  elev«ii  years,  and  after  an  examination  of  every  witiiess,  and  the 
hearing  of  every  kind  of  evidence  which  the  utmost  diligence  of  the  most  adverse 
parties  could  adduce,  while  the  business  was  recent;  more  than  one  hvndArtd  wit- 
nesses having  been  examined  in  that  svnglt  branch  of  the  suit  in  the  Prerogative 
Coort,  which  concerned  the  claim  of  Alice  Merchant.     But  this  was  not  the  only  trial 
which  the  question  now  in  controversy  had  undergone     The  same  question  was 
agitated  in  the  year  1754,  respecting  .the  real  estate  of  the  intestate  Mrs.  Ann  Milt 
ington ;  and  it  being  tried  by  a  jury,  at  the  bar  of  the  Court  of  King's  Bench,  upon 
an  issue  directed  out  of  the  Court  of  Chancery,  a  verdict  was  given  against  the 
very  identical  pedigree  which  the  respondent  now  set  up ;  and  that  verdict  was 
afterwards  confirmed  by  a  decree.     And  though  the  competitors  for  the  real  estate 
were  different  persons  from  those  now  contending  for  the  personalty,  and  there- 
fore the  verdict  and  decree  were  not  binding  upon  the  respondent,  yet  the  knowledge 
of  those  proceedings,  which  were  referred  to  in  Dr.  Bouchier'a  answer  to  the  re- 
spondent's original  bill,  and  had  been  resorted  to  by  the  respondent,  in  order  to 
make  use  of  the  depositions  taken  in  the  suit  about  the  real  estate,  and  were  read 
at  the  hearing  of  the  present  cause,  tended  to  make  the  sentence  of  the  Ecclesiastical 
Court  still  more  satisfactory,  and  ought  therefore  to  have  some  weight  in  the  scale 
of  discretion.     To  this  sentence,  and  this  verdict  of  a  jury,  against  the  pedigree  on 
which  the  respondent  founded  himself,  might  be  added  the  extrone  weakness  of  the 
evidence  brought  to  support  his  claim,  and  the  great  strength  of  that  produced 
against  it.     And  it  might  also  be  observed,  that  [721]  some  of  the  witnesses,  who 
swore  to  circumstances  the  most  material,  if  they  had  been  true,  to  prove  the  re- 
lationship of  Alice  Merchant  to  the  intestate  Ann  Millington,  grossly  and  apparently 
perjured  themselves.     This  would  account  for  the  Spiritual  Court's  condemning 
Turst  and  Jobber  in  costs;  a  severity,  whidi  as  they  were  only  executors  in  trust 
for  the  respondent,  they  would  scarcely  have  experienced,   if  the  court  had  not 
deemed  tixenn  guilty  of  improper  conduct  in  making  use  of  such  evidence.     And 
several  exceptionable  witnesses  having  acknowledged  that  they  were  examined  at 
the  instance  of  the  respondent,  made  it  difficult  to  free  him  from  a  suspicion  of  the 
like  criminality.  ' 

Nor  should  the  great  l^gth  of  time,  during  which  there  had  been  an  ac- 
quiescence on  the  part  of  the  respondent,  or  tiiB  tardy  manner  of  prosecuting  his 
suit  when  it  was  commenced,  be  forgotten.     The  sentence  of  the  Ecclesiastical  Court 
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in  fayour  of  Dr.  Boudiier,  wag  pronounced  in  January  1754 ;  but  the  respondent 
and  hia  late  wife  did  not  file  their  original  bill  till  October  1 758,  so  that  near  fire 
years  intervened  without  any  attempt  against  the  appeUants;  within  which  time, 
Dr.  Bouchier,  relying  on  the  sentence  and  the  acquiescence  therein,  had  actaallj 
made  a  distribution.  In  Trinity  Term  1759,  the  appellants  put  in  full  answen;  but 
the  respondent  did  not  reply  till  June  1760,  and,  by  this  delay,  almost  anodter  year 
was  lost.  After  replying,  there  was  a  further  delay  of  more  than'  fire  yeaia,  for 
the  respondent  did  not  take  one  step  in  the  cause  till  October  1765 ;  and,  in  tlM 
subsequent  stages  of  it,  there  was  an  unnecessary  delay  on  his  part  of  more  than 
seven  or  eight  years  more.  This  acquiescence,  and  these  dilatory  proceeding*  on 
the  part  of  the  respondent,  were  very  disadvantageous  to'  the  appellants ;  for  in 
consequence  thereof,  and  of  the  remote  period  of  time  to  which  most  of  the  material 
facts  of  the  case  related,  many  of  them  having  happened  more  than  seventy  yean 
ago,  the  appellants  would  be  driven  to  resort  to  the  depositions  taken  in  the  Ecclesias- 
tical Court,  instead  of  having  the  benefit  of  viva  voce  evidence ;  which  they  could 
hare  had,  if  the  respondent  had  not  been  so  late  in  first  making  his  claim,  and  ao 
dilatory  in  the  prosecution  of  it.  Upon  the  whole,  therefore,  the  appellants  pre- 
sumed to  hope,  that  a  question  which  had  bean  tried  and  decided  upon  in  two  in- 
stances, once  by  the  Ecclesiastical  C!ourt,  and  (»ce  by  a  jury,  might  now  be  suffered 
to  continue  undisturbed ;  and  that  a  penonal  property,  which  had  already  been  the 
subject  of  controversy  for  upwards  of  th'irty-4%eo  years,  might  at  length  be  qviedr 
enjoyed,  without  opening  the  door  to  further  litigation. 

On  the  part  of  the  respondent  it  was  contended  (C.  Ambler,  A.  Macdonald),  that 
the  single  question  in  the  cause,  "  Whether  Alice  Merchant  was  at  the  time  of  the 
death  of  Ann  Millington,  her  next  of  kin,"  was  a  fact  propeiiy  and  constitutioBallT 
to  be  determined  only  by  a  jury ;  and  that  as  the  Court  of  Chancery  would  not  in 
such  case,  have  made  a  decree,  without  first  directing  an  issue,  and  having  tlie 
point  determined  at  law ;  so  that  Court,  which  has  a  concurrent  [722]  jurisdution 
with  the  Ecclesiastical  Courts  in  matters  of  this  nature,  ought  not  to  be  bound  hj 
a  sentence  of  the  Ecclesiastical  Court,  as  to  the  fact  of  the  next  of  kin,  which  ^ 
Ecclesiastical  Court  had  not  the  power  finally  sad  constitutionally  to  detegrmina 
not  being  invested  with  power  to  direct  an  issue.  And  therefore,  althon^  tbe 
Court  of  Chancery  could  not,  in  case  on  the  trial  of  the  issue  a  verdict  should  be 
found  for  the  respondent,  set  aside  the  administration ;  yet  the  Court  might  decree 
the  administrator  to  be  a  trustee  for,  and  accountable  to  the  respondent,  lite 
sentence  pronounced  by  the  Ekiclesiastical  Court  was  only  in  the  nature  of  an  inter- 
locutory decree,  and  not  a  definitive  sentence ;  for  it  declared,  that  the  appellant 
Bouchier  was  the  natural  and  lawful  cousin  once  removed ;  and,  as  far  as  appeared 
to  the  Court,  the  next  of  kin  to  Ann  Millington :  so  that  any  nearer  relation  which 
might  afterwards  appear  would  be  entitled  to  the  effects  of  Ann  Millington.  Hat 
as  Walter  Jobber,  the  surviving  executor  of  Alice  Merchant,  refused  to  proceed  in 
the  appeal,  the  respondent  and  his  wife  had  it  not  in  their  power  to  proceed  therein, 
being  no  parties  to  the  suit  in  the  Ecclesiastical  Court;  and  could  therefore  onlf 
have  relief  in  a  Court  of  Equity.  And  the  decree  of  the  Court  of  Chancery,  in- 
sisted on  by  the  appellants  answer,  ought  in  no  re^>ect  to  affect  the  respondent: 
the  question  thereby  determined  being  only  as  to  the  heir  at  law,  and  not  as  to  the 
next  of  kin  of  Ann  Millington ;  and  ^e  respondent,  or  any  person  under  whom  he 
claimed,  not  being  a  party  to  that  suit.  It  was  therefore  hoped,  that  the  decree 
would  be  affirmed,  and  the  appeal  dismiBsed  with  costs. 

But  after  hearing  counsel  on  this  appeal,  it  was  ordbrbd  and  aojupqkd,  that  the 
decree  therein  complained  of  should  be  reversed ;  and  that  the  respondent's  biO 
should  be  dismissed.     (MS.  Jour,  sub  anno  1775-6,  p.  426.) 


490 


Digitized  by 


Google 


CLERIB  V.  MOORE  [l718]  JVBBOWK. 

JUDGMENT. 

[723]  Sir  Bobsrt  Clekke^ — Appellant ;  Gkohge  Mooee, — Sespondmi 
[26th  November  1718]. 

[A.  and  B.  jointly  confess  a  judgment  to  C.  for  £400,  and  afterwards  file  a  bill 
against  him  to  set  it  aside,  as  unfairly  obtained,  and  for  an  injunction  in  the 
mean  time.  C.  having  got  an  order  for  time,  the  injunction  issued  of  course; 
but  on  putting  in  his  answer,  he  moved  to  diBSolve  the  injunction,  and  being 
told  it  was  dissolved,  he  took  B.  in  e.xecution  upon  the  judgment;  but  being 
afterwards  informed,  that  the  plaintiff,  by  filing  exceptions  to  his  answer, 
had  continued  the  injunction,  he  immediately  discharged  B.  out  of  custody ; 
the  judgment  being  joint,  it  was  insisted  that  the  discharge  of  one  from  the 
execution,  operated  at  law  as  a  discharge  of  both ;  and  therefore  A.  and  B. 
brought  an  Audita  Qu^ela  in  B.  R.  to  be  relieved  against  the  judgment  upon 
the  ground  of  such  discharge.  But  on  a  bill  filed  by  C.  the  Court  decreed 
him  the  whole  £400,  with  his  costs,  both  at  law  and  in  equity,  and  ordered  a 
perpetual  injunction  to  stay  all  proceedings  on  the  Audita  Querela.] 
**  DxcBKK  of  the  Court  of  Chancery  affibmud.** 
*•  Salk.  92 :  Carth.  303.** 

On  the  25th  of  March  1685,  one  Henry  Payne,  together  with  Sir  Simon  Fozon, 
became  bound  to  the  respondent  in  a  bond  of  £2000  penalty,  conditioned  for  the 
payment  of  £1000  and  interest ;  but  the  money  not  being  paid,  the  bond  was  put  in 
«nit  against  Payne,  who  being  sued  to  an  outlawry,  was  arrested  thereon  in  Trinity 
vacation  1687  ;  and  having  turned  himself  over  to  the  Fleet  prison,  the  respondent 
obtained  judgment  against  him,  in  the  Court  of  C<Hnmon  Pleas,  for  £2000  debt, 
besides  costs  of  suit 

In  Easter  Term  1688,  when  the  respondent  waa  just  going  to  charge  Payne  in 
execution  upon  this  judgment,  (which  if  he  had  then  done,  he  would  probably  have 
recovered  his  whole  debt,)  the  appellant  interfered,  and  desired  the  respondent  not 
to  charge  Payne  in  execution  during  that  term ;  alleging,  that  if  he  did,  it  would 
not  only  be  of  great  prejudice  to  Payne,  but  also  to  the  appellant  himself ;  because  he 
was  then  engaged  in  several  affairs  at  Court,  of  great  advantage  to  the  appellant, 
and  by  which  Payne  would  get  money  enough  to  pay  the  whole  debt ;  and  as  a  farther 
inducement  f<H-  the  respondent's  compliance  with  this  request,  the  appellant  pro- 
posed, in  the  presence  of  one  Ambrose,  the  respondent's  then,  attorney,  to  pay  the 
respondent  £300  in  part  of  the  said  debt,  in  a  little  time,  if  he  would  forbear 
charging  Payne  in  [724]  execution  upon  the  judgment:  and  on  this  promise  and 
undertaking,  the  respondent  was  prevailed  upon  to  dday  the  said  execution  for 
all  that  term. 

But  the  term  expiring,  and  no  part  of  the  £300  being  paid,  application  was 
made  to  the  app^ant  by  one  Peele,  his  own  attorney,  for  the  payment  of  this 
money ;  whereiupon,  the  appellant  gave  the  said  Peele  a  letter  to  be  delivered  to  the 
respondent,  dated  the  15th  of  May  1688,  in  the  following  words;  viz.  "Mr.  Peeie, 
Mr.  Pajme  desires  till  the  day  after  Midsummer-day  for  payment  of  the  £300,  and 
npon  that  day,  if  not  before,  I  wiU  see  it  performed ;  for  the  rest,  he  will  do  all 
along  as  Mr.  Moore  and  I  can  agree ;  he  presents  his  service  to  Mr.  Moore,  and 
thanks  him  for  this  civility,  and  assures  him  he  will  serve  him  as  much  as  this:  I 
hare  great  reason  to  believe  I  shall  end  the  whole  affair  much  sooner  than  you  can 
expect  Pray  give  my  service  and  thanks  to  Mr.  Moore  for  his  civility  to  my  friend. 
Tours.    R.  aerka" 

Notwithstanding  this  letter  the  money  was  not  paid,  but  Ihe  respondent  was 
from  time  to  time  amused  with  fresh  promises ;  so  that  he  was  prevented  from 
taking  out  execution  during  the  whole  of  Trinity  Term,  aad  the  long  vacation  f  (blow- 
ing. In  Michaelmas  Term  however,  the  respondent's  patience  being  quite  ex- 
hausted, he  caused  Payne  to  be  charged  in  execution  upon  the  judgment;  who  there- 
upon procured  himself  to  be  turned  over  to  the  King's  Bench  prison,  from  whence 
he  soon  afterwards  found  means  to  escape;  and  having  for  some  time  concealed 
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himself  at  the  appeUant'a  houae  in  Northamptonshire,  he  went  from  theace,  accom- 
panied hj  one  of  the  appellant's  brotiiers,  to  the  borders  of  Scotland,  and  afterwardi 
took  up  his  reeidence  in  France. 

The  respondent  being  informed  of  this  escape,  brought  his  action  ag&iiut 
William  Lenthall  Esq.  the  then  Marshal  of  the  said  prison,  and  obtained  judgment 
for  £2000,  besides  costs;  and  this  judgment  having  been  affirmed  on  a  writ  of  sfra, 
the  respondent  sued  out  an  eleffit  thereupon ;  and  under  that  execution  he  receiied, 
by  the  sale  of  Lenthall's  household  goods  and  8to<^  (the  rest  of  his  estate  being 
covered  by  a  prior  mortgage,)  £416  38.  Id.,  which,  after  a  deduction  of  the  ehcrift 
fees,  etc.  was  reduced  to  £322  12s.  5d. 

The  appellant  still  neglecting  to  pay  the  £300  according  to  his  promise,  the 
respondent,  in  October  1690,  caused  him  to  be  arrested ;  whereupon  he  sent  for  the 
respondent  and  assured  him,  that  he  would  pay  the  money  by  the  first  day  of  the 
then  next  Hilary  Term ;  and  in  the  mean  time,  freely  and  voluntarily  ofTered,  thit 
he,  and  Peele  his  attorney,  would  execute  a  warrant  to  confess  judgment  for  the 
whole  sum :  the  respondent  declined  accepting  this  offer  till  he  had  advised  with 
Ambrose  his  attorney ;  which  having  done,  he  the  next  day  agreed  to  it',  and  there- 
upon tlie  appellant  and  Peele  executed  the  warrant;  and  judgment  being  aocord- 
ingly  entered  for  £400  debt,  besides  costs,  the  appellant  was  forthwith  dischujed 
from  the  arrest. 

[726]  The  £300  not  being  paid  at  the  time  limited,  the  respondent  sued  out » 
capias  ad  satisfaciendvmi  against  both  the  appellant  and  Peele,  upon  the  judgment; 
but  before  either  of  them  could  be  taken,  they,  in  Easter  Term  1691,  filed  their  bill 
against  the  respondent  in  the  Court  of  Chancery,  prajring  t^at  the  judgment  might 
be  set  aside,  as  having  been  obtained  unfairly,  and  for  no  real  consideration;  tnd 
that  in  the  mean  time  the  respondent  might  be  restrained  from  suing  out  execution 
tliereon. 

The  respondent  not  having  answered  in  time,  an  injunction  issued  of  coune; 
but  after  the  answer  was  filed,  a  motion  was  made  for  dissolving  the  injundiwi, 
and  the  respondent  being  informed  that  it  was  dissolved ;  gave  orders  to  the  sheriffs 
officer  to  take  Peele  in  execution  upon  the  judgment,  which  was  accordingly  done: 
the  respondent  however,  being  afterwards  told,  that  the  plaintiffs,  by  filing  excep- 
tions to  his  answer,  had  continued  or  revived  the  injunction  before  Peede  was  k 
taken  in  execution,  and  that  thereby  the  respondent  had  been  guilty  of  a  contempt 
of  the  Court;  he  immediately,  on  receiving  this  information,  gave  the  following 
order  both  to  the  sheriff  and  the  officer ;  viz.  "  Whereas  you  have  in  your  custody  the 
body  of  Mr.  Peter  Peele,  at  my  suit,  by  virtue  of  the  within  warrant;  and  there  being 
an  injunction  served  on  me  by  the  defendants,  I  desire  you  to  set  him  at  libeitf; 
for  which  tiiis  shall  be  your  sufficient  discharge  and  warrant.  Given  under  my  hand 
tliis  12th  of  May  1691.  George  Moore."  In  consequence  of  this  order  Pede  vm 
discharged  out  of  custody,  and  the  respondent  paid  all  the  expencesL 

Soon  afterwards,  tlie  appellant  took  an  unfair  advantage  of  this  transacticm ;  fv 
the  judgment  being  jointly  against  himself  and  Peele,  the  discharge  of  the  one  from 
tlie  ^ecution  operated  at  law  as  a  discharge  of  both ;  and  therefore  he  brought  w 
audita  querela  in  the  Court  of  King's  Bench,  to  be  relieved  against  the  judgment, 
upon  the  ground  of  Peele's  being  so  discharged. 

The  respondent  therefore,  on  the  20th  of  February  1698,  filed  his  bill  in  the 
Court  of  Chancery  against  the  appellant  and  Peele,  for  an  injunction  to  stay  the 
appdlant's  proceedings  upon  the  ekidita  querda,  and  to  set  the  same  aside;  tiso  to 
have  liberty  to  proceed  upon  the  said  judgment,  or  to  be  decreed  a  satisfaction  for 
the  principal-mon^  and  interest  due  thereon. 

'The  defendants  severally  answered  this  bill,  admitting  the  facts  therein  stated: 
but  the  appellant  contended,  that  the  discharge  of  Peele  was  a  discharge  of  himself: 
and  Peele  admitted  that  he  had  paid  the  respondent  no  money,  and  that  the  pro- 
ceedings on  the  audita  querela  were  without  his  privity. 

Pede  afterwards  dying,  tixo  suit  was  revived  against  his  administrator ;  but  the 
progress  of  it  was  greatly  ddayed  by  the  appellant's  neglecting  to  proceed  in  the 
suit  instituted  by  him,  to  impeach  the  validity  of  the  respondent's  judgments  An 
order  was  therefore  made  on  the  20th  of  July  1716.  that  both  the  causes  |726]  should 
be  heard  some  time  in  the  then  next  Hilary  Term ;  and  both  sides  were,  by  cooaeot, 

492 


Digitized  by 


Google 


CLERKE  V.  MOORE  [1718]  IV  BBOWN. 

to  appear  gratis  to  hear  judgment,  on  aix  days  notice  to  their  respective  clerks  in 
Court;  but  one  cause  was  not  to  hinder  the  other. 

The  appellant,  notwithstanding  this  order,  neglected  to  set  down  his  cause  for 
hearing;  so  that  the  respondent's  cause  was  heard  separat^y  on  the  22d  of  June 
1 71 7,  before  Mr.  Justice  Eyre,  in  the  absence  of  the  Lord  Chancellor  Cowper  ;  when 
the  Court  declared,  there  was  evidence  that  there  was  a  note  given  by  the  defendant 
Sir  Robert  for  £300,  a.nd  that  he  was  arrested  thereon,  and  gave  judgment;  and 
therefore,  the  defendants  were  decreed  to  pay  the  plaintiff  the  .£400  penalty  of 
the  said  judgment,  together  with  his  costs,  hcAh  at  law  and  in  equity ;  but  Peele's 
administrator  was  not  to  be  obliged  to  pay  towards  the  same,  more  than  the  assets 
of  Peele  come  to  his  hands  would  extend  to  satisfy ;  and  a  perpetual  injunction  was 
awarded,  to  stay  all  proceedings  at  law  on  the  audita  querela,. 

From  this  decree  the  defendant  Sir  Robert  appealed ;  insisting  (T.  Lutwyche,  W. 
Peere  Williams),  that  he  never  was  indebted  to  tlie  respondent  in  any  sum  of  money 
whatsoever ;  nor  was  he  in  any  manner  legally  liable  to  answer  tlie  debt  of  Payne. 
That  the  foundation  of  the  decree  seemed  as  if  the  appellant  had  given  a  note  for 
the  said  £300 ;  when,  in  truth,  he  never  signed  any  such  note,  nor  was  the  same 
proved  in  the  cause.  As  to  the  objection  that  it  was  against  equity  to  insist  upon 
the  discharge  of  the  judgment  by  the  cuudita  querela,  because  Peele  was  only  dis- 
charged in  obedience  to  the  Court  of  Chancery ;  it  was  said,  that  the  appellant  by 
his  answer,  did  not  insist  upon  the  discharge  by  the  cnidita  querela,  otherwise  than 
to  have  it  examined,  whether  any  thing  was  due  from  him  at  the  time  of  giving 
the  judgment ;  and  tiierefore  he  offered,  by  his  answer,  to  try  that  matter  at  law. 
And  as  to  the  not  prosecuting  his  own  bill,  he  had  no  reason  to  do  it  for  the  purpose 
of  being  relieved  against  the  judgment,  because  he  had  the  law  with  him.  In 
regard  therefore,  that  it  was  now  upwards  of  twenty-six  years  since  the  said  judg- 
ment was  unjustly  extorted  from  the  appellant,  and  about  twenty  since  the  respon- 
dent filed  his  bill,  which  he  never  thought  fit  to  bring  to  hearing  till  tiie  22d  of 
June  1717 ;  and  as  the  judgment  was  obtained  without  any  just  foundation  of  a  debt, 
the  appellant  hoped,  that  the  decree  would  be  reversed,  and  the  bill  dismissed  with 
costs;  or  if  there  should  be  any  doubt  whether  the  appellant  was  indebted  to,  or 
liable  to  pay  the  respondent  £300  at  the  time  of  the  judgment,  he  was  willing  to 
gulHnit  to  a  trial  at  law,  upon  an  issue  to  be  directed,  to  determine  that  matter. 

On  the  other  side  it  was  contended  (R.  Raymond,  S.  Mead),  that  it  would  be  very 
hard  if  the  respondent's  submission  to  the  authority  of  the  Court  of  Chancery,  should 
be  the  occasion  of  his  losing  the  benefit  of  the  judgment ;  and  it  was  highly  equitable 
that  the  Court  of  Chancery  should  exert  its  authority  in  support  of  the  respondent's 
ri^rt,  against  the  appellant's  attempt  to  extinguish  a  just  demand,  by  tak.-[727]-ing 
advantage  of  the  respondent's  obedience  to  an  injunction  of  the  Court.  That  the 
£400  decreed  to  the  respondent,  was  all  the  satisfaction  he  was  ever  like  to  have 
for  the  said  debt  of  £1000  as  the  execution  against  Lenthall,  did  not  reimburse  the 
respondent  the  charges  which  he  had  been  at  in  the  suits  against  him  and  Payne. 
And  that  all  the  delay  in  the  case  had  been  occasioned  by  the  appellant,  who  kept 
the  respondent  back  from  proceeding  to  hear  his  cause,  under  a  pretence  that  he 
could  not  get  forward  in  his  own  cause ;  when  at  last  it  appeared,  that  the  appelant 
had  not  the  least  equitable  foundation  for  relief. 

Aptsr  hearing  counsel  on  this  appeal,  the  question  was  put,  "  Whether  the  said 
decree  should  be  reversed Y"  which  being  resolved  in  tiie  negative;  it  was  ordbrbd 
and  AnjUDOBD,  that  tjie  appeal  should  be  dismissed,  and  the  decree  therein  com- 
plained of,  afiSrmed :  and  it  was  further  ordbrbd,  that  the  appellant  should  pay  to 
the  respondent  the  sum  of  £30  for  his  costs  in  the  House.     (Jour.  vol.  21.  p.  14.) 
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REPORTS  of  CASES  upon  Appeals  and  Write 
of  Error  determined  in  the  High  Court  of 
Parliament.  By  Josiah  Brown,  Barrister- 
at -Law.  Second  Edition  hy  Tomlins. 
Vol.  Y. 

LEASES. 

[1]  Case  1. — Bichaju)  Woollaston  and  another, — AppdlaiUs;  Attorney- 
Greneial  and  others, — BesponderUa  [I7th  June  1715]. 

Lands  lying  in  the  county-palatine  of  Lancaster,  become  forfeited  for  bei 
granted  to  superstitious  usee,  and  afterwards  A.  obtains  a  lease  thereof  nn 
the  Great  Seal ;  this  is  a  good  lease,  and  need  not  be  under  the  Duchy  SecI 

The  forfeiture  accruing  to  the  King  jure  coronae,  and  not  as  Duke 
Lancaster ;  and  the  estate  therefore  being  no  part  of  the  possesaiona  of 
duchy  when  the  lease  was  made. 

Dbcbbs  of  the  Court  of  Exchequer  affirmbd. 

The  scite  of  the  monastery  of  Fomee,  and  the  manors,  lands,  tenements, 
hereditaments,  thereunto  belonging,  lying  within  the  county-palatine  of  Ltuii 
(being  the  estate  in  question,)  were  by  act  of  Parliament,  32  Hen.  VIII.  taken 
the  survey  of  the  Court  of  Augmentations,  and  put  under  the  order,  survey,  red 
letting  and  setting  of  the  Chancdlor,  officers  and  ministers  of  the  county-palatine 
duchy  of  Lancaster,  to  which  they  never  before  belonged. 

King  James  I.  being  seised  of  theee  premises,  as  pared  of  the  duchy,  on  the ', 
of  May,  in  the  5th  year  of  his  reign,  granted  the  same,  under  the  duchy  i 
Robert  Earl  of  Salisbury  and  his  heirs,  to  be  held  in  common  socage  of  tiie 
of  Endfield,  which  is  a  manor  belonging  to  the  duchy,  under  a  yearly 
£76  13b.  2d.     And  the  same  King,  on  the  21st  of  December,  in  the  12th  year 
reign,  granted  the  said  yearly  rent  of  £76  ISs.  2d.  to  William  Earl  of  Salisbory, 
his  heirs ;  to  be  held  in  common  socage  of  the  manor  of  East  Greenwich,  whidi 
manor  belonging  to  the  Crown. 

The  ancestors  of  Sir  Thomas  Preston  became  afterwards  seised  of  this  ei 
under  grants  from  the  Earls  of  Salisbury ;  and  Sir  Thomas,  being  a  papist,  conv 
the  same  on  the  6th  of  May  1674,  to  Francis  Lord  Carrington,  and  Richard  Wi 
Esq.  and  their  heirs ;  but  Thomas  Preston  Esq.  the  respondent  Elizabeth's  late 
band,  and  who  was  the  next  heir  of  Sir  Thomas  in  the  male  line,  being  a  proteil 
and  having  discovered  that  this  grant  was  made  in  trust,  for  unlawful  and  aupi 
tious  uses ;  filed  an  information  in  the  Court  of  Exchequer,  in  the  name  of  dM 
torney-General,  in  order  to  avoid  the  grants  and  procure  the  pr^nisee  to  be  (xm 
to  the  Crown. 

After  this  cause  bad  been  several  times  heard,  and  after  a  trial  at  bar,  fin( 
the  grant  of  Sir  Thomas  Preston  to  have  been  made  [2]  for  superstitious  uses  :  it 
on  the  20th  of  May  1682,  decreed,  th&t  the  trustees  should  convey  the  premises  t 
then  Majesty  King  Charles  II.  And  in  pursuance  of  this  decree,  a  conveyance 
on  the  24th  of  February  following,  made  accordingly. 

Mr.  Preston,  having  been  at  great  expence  in  discovering  the  grant,  and  in  ■ 
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teevting  the  suit  to  set  it  aside ;  and  the  merits  of  his  pretensions  on  that  account, 
having  been  fully  heard  and  examined  into  before  King  Charles  II.  in  council ;  his 
Majesty,  on  the  28th  of  June  1683,  was  pleased,  in  consideration  thereof,  to  grant  Mr. 
Preston  a  lease  of  the  premises,  und^-  the  Great  Seal  of  England,  for  a  term  of  seTen 
jeaifi,  at  a  yearly  rent  of  j£400  payable  in  the  Exchequer. 

Ring  James  II.  having,  by  letters  patent  under  the  Great  Seal  of  England,  dated 
the  3d  of  June  1687,  granted  the  inheritance  of  this  estate,  and  also  the  said  reserved 
rent  of  £400  to  one  Francis  Plowden,  and  his  heirs ;  and  Mr.  Preston  having  soon 
afterwards  made  a  new  discovery,  that  this  grant  was  also  made  for  superstitious  uses ; 
S^ing  William  and  Queen  Mary,  in  consideration  of  Preston's  good  services,  and  of 
the  great  charges  by  him  expended  and  to  be  expended  in  recovering  the  premises, 
were  pleased,  on  the  7th  of  June  1689,  to  make  a  new  lease  to  him  thereof,  for  21 
ysMB,  from  Lady-day  1690,  at  the  yearly  r^it  of  £200,  payable  at  the  Exchequer ,-  and 
also  paying  £190  ISs.  4d.  per  ann.  in  discharge  of  certain  fee-farm  rents  issuing  out 
of  the  premises.  This  lease  was  duly  inrolled  with  the  Auditor  of  the  Grown  for  the 
county  of  Lancaster,  pursuant  to  a  covenant  therein  for  that  purpose  contained ;  and 
there  was  a  clause  also  inserted,  that  the  same  might  be  passed  under  the  seal  of  the 
duchy;  but  Mr.  Preston  being  advised  it  was  not  necessary,  made  no  use  of  this 
libMty. 

Mr.  Preston  afterwards,  in  order  to  avoid  King  James's  grant  to  Plowden,  and 
re-vest  the  inheritance  of  tixe  premises  in  the  Crown,  was  at  the  sole  expence  of  pro- 
secuting a  commission  out  of  the  Petty-Bag  OfBce,  in  Chancery ;  and  by  an  inquisition 
taken  thereon,  it  was  found,  that  Plowden  held  the  said  premises  in  trust  for  super- 
stitious usee;  and  accordingly  judgment  was  given  in  the  Court  of  Chancery,  for 
vacating  the  letters  patent  of  King  James ;  and  in  consequence  of  this  judgment,  the 
inheritance  became  re-vested  in  the  Crown. 

Hereupon,  Preston  applied  in  1694,  to  King  William  for  a  further  lease  of  the  pre- 
mia^s,  as  a  reoompence  for  his  additional  expenoe  and  services  in  this  latter  pro- 
secution ;  and  the  nature  of  this  claim  being  examined  and  reported  by  Mr.  Traverse, 
the  then  surveyor-general,  his  said  Majesty  was  pleased,  by  indenture  under  the  Great 
Seal  of  England,  dated  the  27th  of  April  1696,  in  consideration  of  Preston's  said 
services,  and  of  a  fine  of  £300  actually  paid,  to  grant  him  a  new  lease  of  the  premises 
for  fifteen  years,  commencing  from  Lady-day  1711,  when  the  former  lease  for  21 
years  would  expire;  under  the  same  rents  and  covenants,  as  weire  reserved  and  con- 
tained in  sach  former  lease.  This  last  [3]  lease  was  also  inrolled  with  tha  Auditor 
of  the  Crown  for  the  said  duchy  of  Lancaster,  and  contained  a  clause,  that  it  might  be 
passed  under  th^e  duchy  seal,  if  neoessary ;  but  this  was  not  done,  beoatise  the  doing  it 
was  deemed  tinneoessary. 

Some  tim«  afterwards  Mr.  Preston  died ;  whereupon  the  respondent  Mrs.  Preston, 
his  widow  and  executrix,  became  entitled  to  ihe  benefit  of  both  the  said  leases ;  but  in 
January  1709,  the  appellant  Woollaston,  upon  a  petition  to  Queen  Anne,  suggesting 
that  the  estate  was  dueky  land*,  and  that  Preston's  lease  for  21  years  would  determine 
at  Lady-day  1711 ;  obtained  a  lease  wnder  the  duchy  ttal,  for  twenty-nine  years  and  a 
half  from  titat  time,  under  a  rent  of  £200  per  ann,  payable  in  the  duchy;  and  subject 
to  the  said  fee-farm  rents  of  £190  Ids.  4d.  And  this  lease  he  afterwards  (as  alleged) 
mor^aged  to  Mr.  Lake,  the  appellant  Sir  Bil^  Lake's  testator,  for  securing  £2000. 

In  consequence  of  this  lease,  Mr.  Woollaston  made  several  attempts  to  disturb  Mrs. 
Preston  in  the  possession  of  the  premises,  under  pretence  that  the  same  were  parcel 
of  the  poaaoBsions  of  the  duchy ;  and  that  the  lease  of  April  1696,  being  granted  under 
the  Gfiat  Seal  only,  and  not  under  the  *eal  of  the  duchy,  was  void. 

Mrs.  Preston  therefore,  in  Hilary  term  1710,  filed  an  information  in  the  Court 
of  Exchequer,  in  the  name  of  the  Attorney-General,  against  both  Mr.  Woollaston  and 
Sir  Biby  Lake,  in  ordw  to  establish  her  title  under  the  fifteen  yeam  lease,  and  to  be 
quieted  in  iixe  possession. 

To  this  information  the  defendant  Woollaston  put  in  both  a  plea  and  demurrer :  by 
hi*  plea  he  stated,  tJiat  by  an  act  of  Parliament,  1  Hen.  IV.  the  duchy  and  oounty- 
palatine  of  Lancaster,  the  jura  regalia,  and  all  honours,  manors,  lands,  and  heredita- 
ments, dkerettnto  belonging,  were  severed  from  tJbe  Crown ;  and  that  by  virtue  of  such 
jura  reffolia,  all  fcwfeitures  of  lands  within  the  said  dudij  and  eounty-palatine  came 
and  bek>nged  to  the  Duke  of  Lancaater.     l^at  by  another  act,  2  Hen.  Y.  the  said 
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duchy  and  county-palatine,  and  all  honours,  lands,  hereditaments,  parcel  thereof, 
in  the  hands  of  his  then  Majesty,  or  of  his  late  deceased  father,  by  any  right,  escheat, 
forfeiture,  or  otherwise,  as  well  thentofore,  as  by  that  act  united  thereto,  should  for 
jever  thereafter  remain  to  the  King  and  his  heirs,  as  parcel  of  the  said  duchy;  and 
that  whensoever,  and  as  often  as  any  other  hoQours,  lands  or  hereditaments,  within 
the  said  duchy  or  county,  should  come  to  the  King,  or  his  heirs,  by  any  escheat,  for- 
feiture, recovery,  remainder,  descent,  or  other  title ;  the  same  should  at  the  same  time, 
and  as  soon  as  the  same  should  so  come,  be  united  and  incorporated  with  the  said 
duchy,  and  should  be  ordered  and  governed  by  the  officers  of  the  duchy,  and  should 
pass  under  the  duchy  seal.  That  by  another  act,  3  Hen.  V.  no  gifts,  grants,  or  releases 
of  any  honours,  manors,  lands,  and  hereditaments,  titen  parcel,  or  which  thereafter 
should  be  parcel  of  the  said  duchy,  or  within  the  same,  or  appertaining  thereto,  or 
to  any  of  the  [4]  inheritances  thereof,  either  for  life,  years,  or  otherwise,  should  paw 
under  the  Great  or  Privy  Seal,  or  any  other  the  seals  of  the  said  King,  his  heirs  or 
successors,  save  the  duchy  teal  only ;  and  that  all  gifts,  grants,  leases,  or  releases,  that 
should  at  any  time  thereafter  be  made  of  any  such  hereditaments  as  aforesaid,  then 
parcel,  or  which  should  thenafter  be  parcel  of  the  said  duchy,  or  which  should  then- 
after  be  within  the  same,  or  appertaining  tJiereto,  under  any  other  teal,  are  therebj 
declared  to  be  void.  That  by  an  act,  32  Hen.  YIII.  the  estate  in  queetion  was  an- 
nexed to  the  said  duchy,  and  enacted  to  be  for  ever  thereafter  within  the  survey,  rule, 
and  jurisdiction  thereof ;  and  by  another  act  in  the  same  year,  it  was  enacted,  tiiattiie 
said  premises  should  have  the  like  liberties,  franchises,  and  privileges,  as  other  duchj 
lands.  The  defendant  then  pleaded  his  said  lease  under  the  seal  of  the  said  dudij : 
and  that  the  lease  for  fifteen  years  to  Mr.  Preston,  being  passed  under  the  Great  Seal 
of  England  only,  was  void.  And  he  demurred,  for  that  Uie  matters  in  queetion  were 
properly  triable  at  law. 

This  plea  and  demurrer  being  argued  on  the  11th  of  November  1711,  the  plea  vai 
ordered  to  stand  for  an  answer,  and  the  benefit  thereof  reserved  till  the  hearing  ;.b(it 
the  demurrer  was  over-ruled. 

On  the  26th  of  January  and  18tii  of  February  1712,  the  cause  was  heard;  when 
the  Court  took  time  to  consider  and  deliver  their  opinions,  till  the  18th  of  June  1713 : 
on  which  day  the  Court  were  unanimously  of  opinion,  and  accordingly  declared,  that 
the  lease  made  of  the  premises  to  the  said  Thomas  Preston  deceased,  under  the  Great 
Seal  of  England,  was  a  good  lease,  and  ought  to  be  established ;  and  therefore  it  was 
ordered,  that  an  injunction  should  issue,  to  quiet  the  relator  Preston,  and  all  claipiing 
under  her,  in  the  possession  of  the  premises  in  question  for  the  residue  of  the  said 
fifteen  years,  against  the  defendants,  and  all  claiming  under  them ;  and  that  the 
defendant  Woollaston  should  pay  the  relator  her  costs,  to  the  time  that  the  other 
defendant  Sir  Biby  Lake  was  made  a  party  to  the  suit ;  and  ihat  the  costs  subsequeiit 
to  that  time  should  be  paid  by  both  the  defendants. 

From  this  decree  the  defendants  appealed ;  and  on  their  behalf  it  was  insisted 
(T.  Lutwyche,  W.  Peere  Williams),  that  by  virtue  of  the  said  several  acts  of  Parliament 
King  William  was  seised  of  the  premises  in  right  of  his  duchy  of  Lancaster,  and  that 
the  respondent's  lease,  being  under  the  Great  Seal  only,  was  void ;  or,  if  there  was  anr 
doubt  of  this,  the  appellants  ought  not  to  have  been  concluded  therein  without  a  trial 
at  law ;  and  for  which  very  purpose  they  had  brought  an  ejectment,  but  were  stopped 
by  an  injunction  of  the  Court  of  Exchequer  from  proceeding  therein.  That  sap- 
posing  the  premises  to  be  duchy  lands,  and  the  fifteen  years  lease  set  up  by  the  respon- 
dent to  be  void  at  law,  as  being  made  under  the  Great  Seal,  when  it  should  have  been 
under  the  duchy  seal ;  there  could  be  no  reason  for  a  Court  of  Equity,  or  of  revenue,  to 
make  that  lease  [5]  good,  which  so  many  acts  of  Parliament  had,  by  express  words, 
made  void.  That  the  covenants  contained  in  this  lease  for  quiet  enjo3rment,  etc 
could  give  no  title  to  the  respondeat  in  equity ;  for  as  the  lease  itself  was  void  at  law. 
being  made  of  duchy  land  under  the  Great  Seal,  so  the  covenants  contained  in  that 
lease  were  void  also ;  and  it  would  be  a  mere  evasion  of  these  several  statutes  to  say. 
that  though  the  lease  is  void  and  shall  not  bind  the  King  at  law,  yet  it  shall  in  eqnitf : 
and  that  the  covenants  for  quiet  enjoyment,  which  are  no  more  than  usual  ooTenants 
in  all  leases,  shall  be  good  to  bind  tiie  King,  though  not  under  the  duchy  seat  Hist 
the  £300  paid  as  the  consideration  for  this  lease  occasioned  no  alteration ;  becanse 
the  several  acts  of  Parliament,  whereby  such  grants  were  declared  void,  made  no 
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distinction  between  grants  on  good  consideration,  and  voluntary  grants ;  but  made 
void  all  grants  whatsoever  of  duchj  lands  under  any  but  the  duchy  seal  That  in  this 
c«8e,  the  pa3anent  of  the  £300  fine,  or  any  pretended  merit  of  the  respondent's  family, 
in  discovering  tiiese  lands  to  have  been  granted  to  superstitious  uses,  ought  to  be  less 
regarded ;  because  the  fine  had  not  only  been  long  since  re-paid  by  the  perception  of 
the  profits,  but  a  sum  of  £2000  at  least  had  been  raised  by  the  respondent's  testator, 
^rom  the  sale  of  timber  growing  on  the  estate ;  and  to  which  fact,  the  appellant  offered 
to  read  evidence  at  the  hearing,  but  was  refused.  That  the  respondent  had  the  less 
reason  to  insist  on  any  relief  in  this  case,  in  regard  the  former  lease  of  the  said 
premises  for  21  years,  made  to  her  testator,  was  under  tb{e  duchy  seal ;  and  the  war- 
rant for  passing  this  very  lease  for  fifteen  years  directed  that  it  ^ould  also  be  passed 
under  the  duchy  seal,  as  well  as  the  Great  Seal ;  as  therefore  it  seemed  to  have  been  the 
wilful  neglect  of  the  testator,  without  any  intervening  accident,  to  omit  the  passing 
this  lease  under  the  duchy  seal,  there  could  be  no  ground  for  a  Court  of  Equity  to 
aid  the  respondent  in  a  matter  arising  by  such  wilful  neglect,  and  against  the  express 
Tords  of  several  acts  of  Parliament ;  especially  as  by  granting  the  lease  to  the  appel- 
lant WooUaston,  it  was  out  of  the  power  of  the  Crown  to  make  the  respondent's  lease 
good.  And  lastly,  that  the  other  appellant,  Sir  Biby  Lake,  was  a  mortgagee  of  the 
premises,  for  no  less  than  £2000,  witiiout  notice  of  the  respondent's  interest ;  and  in 
case  this  decree  should  stand,  he  would  be  wholly  deprived  of  his  security. 

On  the  other  side  it  was  contended  (J.  Jekyll,  E.  Northey),  that  this  estate,  or  any 
of  the  rents  or  revenues  thereof,  was  never  under  the  survey,  order,  or  management 
of  the  officers  of  the  duchy;  and  tliough  it  lay  within  the  county-palatine,  yet  the 
forfeiture  for  superstitious  uses  accrued  to  the  King  jure  eoronae,  and  not  as 
Duke  of  Lancaster.  That  it  was  conveyed  accordingly  by  the  trustees  of  those 
superstitious  usee,  pursuant  to  the  decree  of  the  Court  of  Exchequer,  and  had  ever 
since  been  deemed  parcel  of  the  possessions  of  the  Crown.  That  the  rents  reserved 
upon  the  several  leases  granted  to  Mr.  Preston  were  made  payable  in  the  Exchequer, 
and  not  in  the  duchy ;  and  as  he  was  a  real  purchaser  of  the  fifteen  years  [6]  term, 
for  a  fine  of  £300  actually  paid  near  fifteen  years  before  its  commencement;  if  there 
were  any  defects  in  this  lease,  the  respondent,  as  his  executrix,  was  entitled  in  a 
Court  of  Equity  to  have  the  same  supplied ;  especially  against  the  appellants,  who 
claimed  under  a  subsequent  voluntary  lease,  without  any  fine  or  sum  of  money 
having  been  paid  for  tiie  same.  Besides,  the  appellant  WooUaston  obtained  this 
lease  unfairly  and  by  surprise,  her  Majesty  not  being  informed  how  the  title  of 
the  estate  then  stood ;  for  he  had  totally  omitted  to  take  notice  in  his  petition,  of  the 
title  of  the  Crown,  under  the  decree  of  the  Court  of  Exchequer,  or  of  the  conveyance 
made  in  pursuance  thereof,  or  that  the  rent  reserved  upon  the  former  leases  was 
constantly  made  payable  in  the  Exchequer.  Lastly,  that  the  appellant  had  mis- 
pleaded  the  several  acts  of  Parliament  relating  to  the  duchy,  and  set  the  same  forth 
otherwise  than  they  were;  for,  upon  reading  those  acts,  it  plainly  appeared,  that 
they  related  only  to  such  honours,  lands  and  hereditaments,  as  were  parcel  of  the 
possessions  of  the  duchy  at  the  time  of  making  them,  and  not  to  any  lands  or  here- 
ditamente  which  should  afterwards  come,  or  be  united  to  the  said  duchy;  and 
therefore  none  of  these  statutes  could  possibly  affect  the  estate  in  question,  it  being 
no  part  of  the  possessions  of  the  duchy  when  they  were  made. 

AccoBDiHGLT,  after  hearing  counsel  on  this  appeal,  and  also  the  joint  opinion  of 
the  Judges,  ddivered  by  the  Lord  Chief  Justice  of  the  Court  of  King's  Bench,  as  to 
the  validity  of  the  lease  of  the  27th  of  April  1695,  in  regard  the  same  passed  only 
under  the  Great  Seal ;  it  was  ordbrbd  and  adjudgkd,  that  the  appeal  should  be 
dismissed ;  and  the  decree  therein  complained  of,  affirmed.     (Jour.  vol.  20.  p.  77.) 
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Case  2. — Shem  Bridges, — Appdlant ;  John  Hitchcock  and  another,— 
Bespondents  [24th  June  17 15]. 

In  a  lease  the  lessor  corenaats,  that  if,  at  the  expiration  of  the  term,  the  hat* 
should  be  desirous  of  taking  a  further  lease,  the  lessor  woidd  grant  such 
further  lease,  without  any  fine,  and  under  the  game  rent  and  covenantt  onhf, 
as  in  this  lease.  A  new  lease  is  desired  and  prepared,  but  it  contains  s 
covenant-  to  grant  a  further  lease  at  the  end  of  the  new  term ;  the  lessor 
objected  to  this  covenant,  as  being  in  the  nature  of  a  perpetuity  upon  lu» 
estate;  but  the  objection  was  over-ruled. 

Dbcrbb  of  the  Court  of  Exchequer  affibubd.     See  post.  Ca.  i. 

[Mew's  Dig.  viii.  820 ;  x.  963.     Explained  in  Iggulden  v.  May,  1804,  7  East  237.] 

The  appellant  being  seised  of  a  mill-house  and  watergrist-mill,  called  Ember 
Mill,  in  the  county  of  Surry,  which  was  greatly  out  of  repair;  and  one  Stapleto 
being  desirous  to  take  a  lease  of  these  premises,  the  appelant,  by  indenture,  d&ted 
the  6th  of  September  1693,  demised  the  mill,  mill  pools,  dams,  banks,  and  watoi, 
with  the  appurtenances,  to  Stapleton,  for  21  years  from  [7]  Michaelmas  1693,  aitie 
yearly  rent  of  £41  10s.  payable  quarterly:  and  by  this  lease  Stapleton  had  liber^ 
to  convert  the  said  mills  into  any  mills,  except  powder  and  paper  mills ;  so  u,  it 
the  end  of  the  term,  they  should  be  reconverted  into  corn  mills ;  also  to  take  dov^ 
the  old  miU-housing,  so  as  he  did,  in  a  year,  build  up  others  as  good  in  their  stetd 
and  in  the  place  where  the  old  mill-house  stood:  he  had  likewise  liberty  of  cuttia 
a  way  through  a  penintvla  at  Mr.  Wincopp's  ground,  for  the  purpose  of  bringii 
water  in  a  s^aight  course  to  the  miUs,  so  as  that  it  might  be  always  enjoyed  ai 
water-course ;  but  if  it  could  not  be  procured  to  be  so  enjoyed,  then  the  lessee  ^ 
to  preserve  the  old  water-course,  and  have  it  cleansed  at  the  end  of  the  term :  i 
the  appellant  covenanted,  "  that  if  the  lessee,  his  executors,  administrators, 
assigns,  or  any  of  them,  should,  at  any  time  thenafter,  before  the  expiration  of  i 
term  thereby  demised,  be  minded  to  renew  and  take  a  further  lease  of  the 
premises ;  that  then,  upon  applioation  made,  at  any  time  before  the  last  six  moi^ 
of  the  said  term,  the  appellant^  his  heirs  or  assigns,  should  grant  such  further  1< 
as  should  by  the  lessee,  his  executors,  administrators,  or  assigns,  be  desired,  wittM 
any  fine  to  be  demanded  therefore,  and  under  the  tame  rents  and  covenantt 
as  in  this  lease." 

By  an  indorsement  on  this  lease,  of  even  date,  Stapleton  declared  it  to  be  for  1 
joint  use  of  himself  and  one  Trummer ;  and  by  articles,  dated  the  15th  of  Febnu 
1693,  the  respondents  became  jointly  concerned  with  them  therein:  and 
afterwards,  the  four  partners  pulled  down  the  corn  mill-house,  and  erected  a 
stantial  brick  mill-house  in  its  stead;  and  also  a  mill-house  and  mills  for 
facturing  of  brafis  and  iron,  and  several  other  buildings;  in  the  doing  wh< 
they  expended  upwards  of  £1800. 

In  December  1694,  Stapleton  disposed  of  hia  share  in  the  premises  to 
respondent  Hitchcock,  and  Trummer  at  the  same  time  disposed  of  his  shaj-e  to 
other  respondent  Wetherhed;  who  soon  afterwards  disposed  of  a  moiety  of 
interest  to  one  Walter  Kent,  of  whom  the  respondent  Hitchcock  purchased  it  ;  so  I 
he  became  entitled  to  three  fourths  of  the  premises,  and  Wetherhed  to  the  o< 
fourth. 

In  October  1705,  the  respondent  Hitchcock  obtained  of  Mr.  Winoopp,  a  leaa 
the  peninsula  for  a  long  term  of  years;  and  made  a  cut  through  it  in  ordei 
carry  the  river  in  a  straight  course  to  tlie  mills,  according  to  the  liberty  resM-vei 
the  appellant's  lease ;  he  also  kept  the  old  course  open  and  preserved,  pursuant  to 
covenant  therein  contained. 

There  being  about  two  years  rent  in  arrear,  tlie  appellant,  in  Micfaaeltaas 
1710,  brought  an  ejectment;  whereupon,  in  Hilary  term  following,  the  reepondi 
filed  their  bill  against  hita  in  the  Court  of  Exchequer,  for  an  injunction  as  to 
ejectment;  and  to  compel  him  to  grant  a  furUier  lease,  under  Uie  same  rent 
covenants  as  in  the  first  lease. 
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[8]  Pending  these  proceedings,  the  rent  in  arrear  was  tendered  and  accepted; 
10  that  the  respondent  Hitchcock  (who  had  now  got  the  whole  interest  in  the 
premises)  reasonably  expected  to  obtain  a  new  lease,  without  furthw  trouble:  but 
in  Trinity  term  1714,  the  appellant  thought  proper  to  file  a  cross  bill;  suggesting, 
that  the  banks  of  the  river,  opposite  his  dwelling-house,  were  raised,  and  that  by 
the  high  penning  of  the  water  at  the  nulls,  his  house  and  estate  were  greatly 
damaged;  that  the  old  course  of  the  river  was  changed,  and  that  there  was  not  a 
new  mill-bouse  erected  in  the  room  of  the  old  one ;  and  therefore  praying,  that  he 
might  not  be  compelled  to  grant  any  new  lease  of  the  premises,  till  he  was  relieved  in 
these  particulars. 

Both  these  causes  were  heard  in  Deownber  1714;  when  the  Court  decreed  the 
appellant  to  execute  a  new  lease  to  the  respondent  Hitchcock,  for  21  years  from 
Michaelmas  then  last,  under  the  same  rent  and  covenants  as  in  the  old  lease; 
which  new  lease  was  to  be  settled  by  one  of  the  Barons,  in  case  the  parties 
difiered ;  the  cross  bill  was  ordered  to  stand  dismissed,  and  the  costs,  in  both  causes, 
were  to  be  paid  by  the  appellant. 

Pursuant  to  this  decree,  the  new  lease  was  settled  by  the  Lord  Chief  Baron,  and 
contained  a  covenant  to  grant  a  further  lease  at  the  end  of  the  new  term ;  the  costs 
were  taxed  at  XI 16  ISs.  4d.  and  an  attachment  issued  against  the  appellant  for 
non-payment  of  them,  and  also  for  non-performance  of  the  decree,  in  refusing  to 
execute  the  new  leasa 

The  appellant  therefore  appealed   from  the  decree;   insisting  (T.   Powys,  T. 
Lutwyche),  that  it  was  erroneous,  and  ought  to  be  reversed ;  for  that  the  covenant 
for  a  further  lease,  after  the  expiration  of  the  new  lease,  was  in  the  nature  of  a 
perpetuity  upon  the  appellant's  estate;  and  might,  according  to  the  decree,  be 
demanded  from  time  to  time  continually;  which  was  contrary  to  the  intent  and 
meaning  of  the  covenant  in  the  first  lease,  and  of  the  parties  thereto.     That  Staple- 
ton  had  only  a  liberty  of  converting  the  said  mills,  into  mills  for  working  copper, 
brass,  or  wire,  and  was  to  leave  them  in  the  situation  of  corn  mills  again,  at  the 
end  of  the  term;  but  not  to  convert  them  into  mills  for  working  of  iron,  which 
required  a  greater  strength  and  quantity  of  water:   he  had  liberty  also  to  pull 
down  the  mill-housing,  so  as  he  did,  within  a  year,  build  others  as  good  in  their 
room;  but  the  mill-house,  which  had  been  built,  had  neither  chimneys,  cieling, 
windows,  partitions,  or  floors,  nor  was  any  part  of  it  fitted  for  the  dwelling  of  a 
corn  miller ;  and  yet  the  respondent  Hitchcock  was  not  decreed  to  finish  the  same, 
or  make  it  fit  for  a  miller  to  dwdl  in,  whenever  the  mills  should  be  reconverted 
into  corn  mills.     That  the  new  cut  made  through  the  peninsula,  was  only  enjoyed 
by  a  lease  for  six  years,  which  would  determine  in  a  short  time ;  whereas,  by  the 
covenant  in  the  lease,  it  was  to  be  procured  to  be  enjoyed  alwayi  with  the  mills :  but 
this  not  being  done,  nor  the  respondent  decreed  to  cleanse  and  preserve  the  old 
course  of  [93  ^e  river,  the  same  would  be  choked  up  and  lost  before  the  end  of  the 
term,  and  thereby  the  mills  would  be  destroyed,  which  was  expressly  contrary  to  the 
agreement  by  the  lease.     That  although   the  appellant  made  full  proof   of  the 
annoyances,  by  raising  the  banks  of  the  river  opposite  his  dwelling-bouse^  and  the 
high  penning  of  the  water;  yet  the  decree  contained  no  direction,  that  the  re- 
spondent should  take  down  the  banks,  and  make  them  as  they  were  before;  nor 
was  any  mark  ordered  to  be  fixed  for  penning  the  water,  or  provision  made  respects- 
ing  the  damage,  which  the  appellant  had  sustained  in  his  house  and  grounds. 
And,  that  the  appellant  was  decreed  to  pay  costs  in  both  causes,  although  he  offered, 
both  by  his  answer  and  cross  bill,  to  make  a  new  lease  for  21  years ;  and  although 
there  was  a  considerable  arrear  of  rent  unpaid  at  the  time  of  bringing  the  original 
bUl. 

To  all  this  it  was  answered  (E.  Northey,  B.  Baymond),  on  the  other  side,  that 
the  covenant  entered  into  by  the  appellant,  to  grant  such  further  lease  as  should  be 
demanded,  under  the  same  rent  and  covenants  only  as  in  the  original  lease,  was  the 
only  foundation  and  encouragement  which  the  parties  had,  for  expending  so  much 
money  up>on  the  demised  premises  as  they  had  done;  and  accordingly,  it  was  the 
true  intent  and  meaning  of  the  covenant,  that  the  lessee  should  be  at  liberty  to 
renew,  as  often  as  he  should  require.  That,  in  fact,  the  appellant's  house  or  estate 
had  not  been  damaged  by  the  high  penning  of  the  water ;  nor  had  the  banks 
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opposite  his  house  been  raised  since  the  mills  were  built,  which  was  above  20  years 
ago ;  on  the  contrary,  the  banks  were  actually  worn  away,  and  the  roots  of  several 
trees  planted  upon  them  appeared  above  ground;  and  on  making  an  experiment, 
at  the  appellant's  reqxiest,  by  penning  the  water  for  four  days  together,  to  overflow 
his  meads,  it  could  not  be  done;  the  water  running  through  the  banks  opposite 
his  house,  in  no  less  than  thirteen  different  places.  That  the  old  course  of  the 
river  was  still  preserved,  notwithstanding  the  cut  through  t^e  peninsula ;  that  then 
was  a  substantial  house  built  for  a  corn  miller,  on  the  same  place  where  the  old 
house  stood,  which,  with  other  buildings  erected  on  the  premises,  cost  about  £1800; 
and  that  as  all  the  pretences  of  damage  sustained  by  the  appellant  were  aerAj 
fictitious,  and  wholly  unsupported  with  evidenoei,  he  was  justly  decreed  to  pay  the 
respondent  his  costs. 

AoooBDiKOLT,  after  hearing  counsel  on  this  appeal,  it  was  ordebbd  and  adjddgh), 
that  the  same  should  be  dismissed ;  and  the  decree  therein  complained  of,  affirmed. 
(Jour.  vol.  20.  p.  87.) 


[10]  Case  3. — Eichabd  Lbk, — Appellant;  Lord  Vkenon, — Respondent 

[11th  March  1776]. 

It  has  long  been  an  established  practice  to  consider  those  who  are  in  the  posset- 
sion  of  lands  under  leasee  for  lives  or  years,  as  having  an  interest  beyond  the 
subsisting  term,  and  this  interest  is  usually  denominated  the  tenant  right  of 
renewal;  which  though  not  any  certain  or  even  contingent  estate,  there  being 
no  means  of  compelling  a  renewal,  yet  it  is  so  adverted  to  in  all  transactioni 
relative  to  leasehold  property,  that  it  influences  the  price  in  sales,  and  is  often 
an  inducement  to  accept  of  it  in  mortgages  and  settlements. 
Obdbb  of  the  Court  of  Exchequer  apvibmed. 

King  Charles  II.  by  indenture  of  lease,  dated  the  8th  of  January  1661,  under  the 
seal  of  the  duchy  of  Lancaster,  in  consideration  of  the  many  good  and  faithful  ser- 
vices done  to  his  Majesty  by  Edward  Vernon  Esq.  then  one  of  the  gentlemen  of  hit 
Majesty's  privy  chamber,  did  give  and  grant  to  the  said  Edward  Vernon  the  parks  of 
Hanbury  and  Tutbury,  in  the  county  of  Stafford,  to  hold  the  same  from  Michaelnu* 
1661,  for  the  term  of  31  years,  at  the  yearly  rent,  for  Hanbury  park,  of  £51  5s.  9d. 
and  for  Tutbury  park,  of  £36  lOs. 

By  indenture  of  lease,  dated  the  8th  of  July  1662,  under  the  seal  of  the  duchy  of 
Lancaster,  King  Charles  II.  granted  to  Sir  Thomas  Morgan,  the  said  parks  of  Han- 
bury and  Tutbury,  with  the  appurtenances,  to  hold  the  same  from  Michaelmas  169/1 
(at  which  time  the  former  lease  granted  to  Mr.  Vernon  would  expire)  for  a  term  of 
21  years,  at  the  yearly  rent,  for  Hanbury  park,  of  £6  28.  6d.  and  for  Tutbury  park, 
of  £3  1  Is.  And  his  Majesty  did,  by  the  same  indenture,  grant  and  assign  to  Sir 
Thomas,  the  rents  reserved  by  the  lease  of  1661. 

By  indenture  of  lease,  dated  the  8th  of  July  1678,  under  the  seal  of  the  duchy  of 
Lancaster,  reciting  the  two  former  leasee,  and  taking  notice,  that  tiie  lease  granied 
to  Sir  Thomas  Morgan  was  then  become  vested  in  the  said  Edward  Vernon ;  King 
Charles  II.  in  consideration  as  well  of  £140,  as  of  many  good  and  faithful  services 
thentofore  done  to  his  Majesty  by  the  said  Edward  Vernon,  and  in  consideration  of 
the  rents  therein  reserved,  did  give,  grant,  and  demise,  unto  the  said  Edward  Ver- 
non, all  that  park,  called  Hanbury  Park,  being  parcel  of  his  MajeBt^'s  honour  of 
Tutbury,  and  duchy  of  Lancaster,  in  the  county  of  Stafford ;  and  also  all  that  padk, 
called  Tutbury  Park,  or  the  Little  Park,  under  the  castle  of  Tutbury ;  and  also  all  the 
ground  and  soil  of  the  said  parks,  with  the  herbage  and  pannage  thereof  reapectivelj 
(except  timber  trees,  and  woods,  mines,  quarries,  and  plaister  pits,  in  or  upon  the 
premises,  with  free  ingress,  egress,  and  regress,  for  the  using  thereof  at  all  times); 
to  hold  the  same,  from  the  29Tfli  [11]  day  of  September  1713  (at  whidx  time  the 
former  term  of  21  years  granted  to  Sir  Thomas  Morgan  would  expire)  for  the  term 
of  63  years,  under  the  yearly  rent  of  £8  13s  6d.  payable  at  Lady-day  and  Michakmas, 
by  equal  portions. 
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In  1687  the  said  Edward  Vernon  died,  leaving  issue  only  two  daughters,  Marj 
and  Elizabeth,  boith  of  whom  died  without  issue,  and  unmarried. 

After  the  death  of  the  said  Edward  Vernon,  the  last  mentioned  lease  of  Hanburj 
and  Tutbury  parks  became  in  1723,  by  divers  mesne  assignments,  vested  in  the  ap- 
pellant's late  father,  Kichard  Lee  Esq.  for  the  remainder  of  the  said  term  of  63  years, 
who  was  accordingly  in  possession  thereof  until  the  time  of  his  death,  which  hap- 
pened in  October  1748 ;  he  left  a  widow,  and  the  appellant  his  only  son,  then  about 
five  years  old ;  and  by  his  will,  (after  disposing  of  such  parts  of  his  real  estates  as  were 
not  settled  upon  his  marriage)  he  gave  all  his  personal  estate  to  his  wife  Apollonia 
Lee,  and  appointed  her  sole  executrix,  which  she  soon  after  proved  in  the  Prerogative 
Court  of  Canterbury,  and  by  virtue  thereof,  entered  upon  ilie  premises  comprised  in 
tltci  said  lease^  and  held  the  same  to  the  time  of  her  death,  which  happened  in  May 
1763 ;  and  by  her  will  she  gave  to  the  appellant  her  son,  all  the  rest  and  residue  of  her 
personal  etftato,  to  be  paid  or  delivered  up  to  him,  at  his  age  of  21  years,  or 
marriage. 

Under  this  bequest,  the  appellant  enjoyed  the  leasehold  premises  in  queetiqp; 
which  lying  in  sight  of  the  respondent's  family-seat  at  Sudbury,  in  the  county  of 
Derby,  on  the  opposite  side  of  the  river  Dove,  and  being  likewise  contiguous  to  tlie 
lands  and  castle  of  Tutbury,  held  by  lease  from  the  Grown,  under  the  duchy  seal,  the 
term  and  interest  in  which  the  respondent  had  purchased;  he,  in  the  year  1765, 
applied  in  person  to  Lord  Edgecumbe,  then  Chancellor  of  '^e  duchy  of  Lancaster, 
and  represented  to  him,  that  he  (the  respondent)  was  the  heir-male  of  the  said  Edward 
Vernon,  and  in  possession  of  the  family-seat  by  inheritance  from  Henry  Vernon  hi^ 
great  grandfather,  and  that  the  said  leasehold  estates  had  been  disposed  of  out  of 
ib»  family,  by  the  said  Edward  Vernon,  or  his  representatives,  and  were  very  desir- 
able to  be  enjoyed  with  the  respondent's  said  seat;  and  therefore  the  respondent 
requested  of  Lord  Edgecumbe,  as  a  matter  of  favour,  that  a  reversionary  lease  of  the 
•aid  parks  might  be  granted  to  him,  to  commence  on  the  expiration  of  the  lease  then 
lahsisting. 

With  this  request  Lord  Edgecumbe  thought  proper  to  comply ;  and  accordingly, 
hj  indenture,  dated  the  12th  of  May  1755,  under  the  seal  of  the  duchy  of  Lancaster, 
his  Majesty  King  George  II.  in  consideration  of  a  fine  of  X200,  demised  the  said  two 
Rereral  parks,  and  the  soil  and  ground  thereof,  with  their  appurtenances,  to  the  re- 
spondent ;  to  hold  the  same  to  him,  his  executors,  administrators,  and  assigns,  from 
Michaelmas  1776,  at  which  time  the  term  of  63  years,  granted  by  the  said  lease  of 
1678,  would  expire,  for  the  term  of  nine  years  and  an  half,  under  the  several  [12] 
rents  following,  (that  is  to  say,)  for  Hanbury  park,  the  yearly  rent  of  £51  5s.  9d. 
and  for  Tutbury  park,  the  yearly  rent  of  £35  lOs. ;  and  which  said  rents  were  thereby 
reserved  to  be  paid  at  Lady-day  and  Miohadmas  in  the  accustomed  form.  And  for 
this  lease  the  respondent  paid  £200,  by  way  of  fine,  and  the  further  sum  of  £31 
lit.  6d.  for  fees  and  charges. 

In  the  year  1765,  the  respondent  presented  a  petition  to  Lord  Strange,  then  Chan- 
cellor of  the  duchy  of  Lancaster,  praying  a  grant  to  him  of  the  said  parks  and  pre- 
mises for  audi  further  term,  as,  togetJier  with  the  terms  then  subsisting,  would  make 
up  21  years.  And  in  the  years  1766  and  1768,  two  petitions  were  presented  by  the 
appellant  to  Lord  Strange,  praying,  that  a  lease  might  be  granted  to  him  of  the  said 
parks  for  ten  years  and  a  half,  to  commence  from  the  5th  of  April  1786,  when  the 
lease  now  in  question  would  expire,  or  for  such  other  term  as  to  his  Lordship  should 
seem  meet. 

In  pursuance  of  an  order  made  by  Lord  Strange,  the  matter  of  these  petitions, 
on  the  part  both  of  the  appellant  and  the  respondent,  came  on  to  be  heard  before  his 
Lordship  in  the  presence  of  counsel  for  the  parties,  on  the  8th  of  April  1768;  when 
his  Lordship  declared  that  the  tenant  right,  or  Lord's  favour  of  renewal  of  the  lease 
of  the  said  parks,  was  in  the  appellant ;  and  his  Lordship  was  pleased  to  dismiss  the 
petition  of  the  respondent,  and  to  suspend  for  the  present  all  proceedings  upon  the 
matter  of  "die  appellant's  petition,  so  far  as  the  same  respected  the  new  leasee  prayed. 

In  Hilary  Term  1773,  the  appellant  filed  a  bill  against  the  respondent  in  thet 
Court  of  Exchequer,  by  which  he  prayed,  that  the  respondent  might  be  declared  a 
trustee  for  him  as  to  the  lease  granted  in  1755,  and  might  be  decreed  to  assign  the 
same  to  the  appellant  for  his  own  use  and  benefit ;  the  appellant  thereby  offering  to 
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pay  the  reepondent  the  fine  of  £200,  and  all  reasonable  expences  incurred  in  obtain- 
ing the  said  lease,  together  with  interest  for  the  same,  from  the  respective  times  of 
pajonent  thereof.  And  as  a  ground  for  such  relief,  the  bill  charged,  that  when  the 
said  lease  was  obtained  the  appellant  was  an  infant  of  seven  years  of  age;  that  the 
respondent  had  presented  the  petition,  upon  which  the  said  lease  was  granted  by 
Lord  Edgecumbe,  as  Chancellor  of  the  duchy,  without  the  privity  of  the  appellanfa 
mother,  in  whom  the  possession  of  the  premises  then  was ;  that  no  mention  was  made 
in  that  petition,  as  usual  in  such  cases,  of  any  term  or  interest  subsisting  in  another 
person,  nor  any  notice  given  to  the  appellant's  mother  of  the  application  for  such 
lease ;  but  on  the  contrary,  the  whole  transaction  was  industriously  concealed  from 
her ;  and  thait  the  petition  preferred  to  Lord  Edgecumbe  for  obtaining  such  lease 
had  unduly  stated,  that  the  respondent  would  have  been  entitled  to  the  premises  if 
Edward  Vernon  had  not  disposed  thereof ;  but  the  appellant  charged,  that  the  respon- 
dent was  not  of  kindred  to  the  said  Edward  Vernon. 

[13]  On  the  17th  of  April  following,  the  respondent  filed  a  demurrer  to  this  bill; 
on.the  argument  of  which  two  of  the  Barons  were  of  opinion  that  the  demurrer  should 
be  allowed,  and  the  other  two  were  against  the  allowance  of  it;  thinking,  that  the  ap- 
pellant ought  to  have  the  satisfaction  of  an  answer  tO'  the  bill,  especially  to  such  part 
thereof  aa  sought  a  discovery  of  facts.  And  therefore  in  May  1773,  the  respondent 
Hied  his  answer  to  the  bill,  in  which  he  admitted,  that  when  the  said  lease  was  granted 
to  him,  the  appellant  was  an  infant ;  and  that  he  did  not  give  notice  to  the  appel- 
lant's mother  when  he  applied  to  Lord  Edgecumbe  for  a  grant  of  the  said  lease;  but 
the  respondent  denied  that  he  had  industriously  concealed  the  transaction  from  her, 
and  insisted,  that  he  was  not  in  any  respect  bound  to  disclose  it  to  her,  or  to  inform 
Lord  Edgecumbe  that  the  appellant's  mother  had  at  that  time  any  interest  in  the 
premises  demised  to  him ;  for  that  he  had  been  informed  and  believed,  that  until 
Lord  Strange  became  Chancellor  of  tlie  duchy  of  Lancaster,  no  certain  rules  had  ever 
obtained  with  respect  to  granting  leases  of  duchy  lands ;  but  that  the  Chancellor  of  the 
duchy,  for  the  time  being,  had  always  been  used  to  grant  leases  of  estates  held  thereof, 
to  such  persons  as  he  thought  fit,  without  regard,  and  without  giving  notice  to  the 
lessee  or  tenants  in  possession  thereof  respectively ;  and  though  the  reapondeot  be- 
lieved, that  previous  to  the  grant  of  the  said  lease  to  him,  and  after  his  personal  ap- 
plication to  Lord  Edgecumbe,  and  his  compliance  with  the  respondent's  desire,  a  peti- 
tion had  been  presented  to  Lord  Edgecumbe,  to  the  eSect  stated  by  the  appellant  in 
his  bill ;  yet  that  such  petition  was  prepared  as  a  matter  of  course,  and  in  compliance 
with  the  forms  of  the  office,  without  the  respondent's  direction  or  privity,  and  to  the 
be&t  of  his  remembrance  was  not  signed  by  him  ;  and  he  declared  by  his  answer,  that 
he  never  did  assert,  either  to  Lord  Edgecumbe  or  any  other  person,  that  he  should 
have  been  entitled  to  the  said  leasehold  premises,  had  they  not  been  disposed  of  by  the 
said  Edward  Vernon ;  nor  did  he  obtain  the  said  lease  on  any  such  or  the  like  sug- 
gestion, but  merely  as  being  heir  male  of  the  said  Edward  and  Henry  Vernon,  and 
of  the  senior  branch  of  the  Vernon  family,  and  in  possession  of  the  family-seat  and 
estates  in  the  neighbourhood  of  the  said  leasehold  premises,  and  as  a  matter  of  friend- 
ship from  Lord  Edgecumbe,  and  a  favour  from  tiie  Crown  to  the  respondent^  whose 
relation,  Edward  Vernon,  originally  obtained  the  grant  of  the  said  parks  from  King 
Charles  II.  in  consideration  of  many  acceptable  services,  and  in  particular  of  monef, 
to  a  considerable  amount,  advanced  to  the  King  during  his  exile  at  Breda. 

To  this  answer  the  appellant  replied,  and  passed  publication,  but  did  not  examine 
any  witnesses. 

On  the  24th  of  February  1775,  the  cause  was  heard,  when  the  Court  was  equally 
divided  :  the  Lord  Chief  Baron  Smythe  and  Mr.  Baron  Eyre  being  of  opinion,  that 
the  bill  should  be  dismissed ;  Mr.  Baron  Perrot  and  Mr.  Baron  Burland  being  of 
opinion,  [14]  that  the  respondent  should  be  declared  a  trustee  pf  the  lease  in  question 
for  the  braefit  of  the  appellant 

In  consequence  of  this  equal  division,  the  cause  was  to  have  been  heard  before  the 
Bight  Honourable  the  Chancier,  and  the  Barons  of  the  Exchequw ;  but  before  it 
came  on,  Mr.  Baron  Hotham  was  appointed  to  succeed  Mr.  Baron  Perrot;  and  &s 
cause  was  thereupon  set  down  for  re-hearing  before  the  Barons  only :  and  coming  on 
accordingly  upon  the  19th  of  June  1775,  the  Court  were  given  to  understand,  that  ia 
case  Mr.  Baron  Hotham  should  be  of  opinion  for  the  appellant,  the  cause  could  i*- 
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ceive  no  decision,  the  other  Barons  declaring  they  had  no  reason  to  alter  their  former 
opinions;  and  in  case  Mr.  Baron  Hotham  should  be  of  opinion  with  the  respondent, 
that  the  appellant  intended  to  appeal ;  the  Court  therefore,  for  the  sake  of  expediting 
the  parties,  recommended  a  dismission  of  the  bill  without  further  argument,  in  order 
that  tlie  appellant  might  forthwith  appeal.  And  it  was  thereupon  ordered,  that  the 
hill  should  be  dismisseiil,  but  without  costs. 

Accordingly  the  present  appeal  was  brought ;  and  on  b^alf  of  the  appellant  (A. 
Wedderburn,  G.  Hill,  F.  Harg^aye),  it  was  said  to  have  been  long  an  established 
practice,  to  consider  those  who  are  in  possession  of  lands  under  leasee  for  lives  or 
years,  as  having  an  interest  beyond  the  subsisting  term ;  and  this  interest  is  usually 
den(Huinated  the  tenant-right  of  renewal;  which,  though  according  to  language  and 
ideas  strictly  legal,  is  not  any  eertoin,  or  even  contingent  estate,  but  only  a  chance, 
there  being  no  means  of  oompeUing  a  reneiwal,  yet  is  so  adverted  to  in  all  transactions 
relative  to  leasehold  property,  that  it  influences  the  price  in  sale*,  and  is  often  an 
inducement  to  accept  of  it  in  mortgaget  and  tettUmentt.     This  observation  is  more 
especially  applicable  to  leases  from  the  crown,  the  church,  colleges,  or  other  corpora- 
tions, and  indeed  from  private  persons,  where  the  tenure  is  of  ancient  date;  and 
there  have  been  frequent  renewals,  or,  what  are  in  effect  the  same,  successive  enlarge- 
ments of  the  terms  in  being,  by  reversionary  grants ;  and  therefore  such  leasehold  pro- 
perty is  seldom  made  the  subject  of  intail  or  mortgage,  without  express  provisions 
for  procuring  renewals.     This  tenant^ght  of  renewal,  as  ix  is  termed,  however  tm- 
perfect  and  contingent  in  its  nature,  being  still  a  thing  of  value,  ought  to  be  protected 
by  the  courts  of  justice;  and  when  those  who  are  entitled  to  its  incidental  advantages, 
whether  by  purchase  or  other  derivation,  are  disappointed  of  them  by  fraud,  im- 
position, misrepresentation,  or  unfair  practice  of  any  kind,  it  is  fit  and  reasonable 
that  this  injury,  which  may  in  many  instances  be  of  great  extent  and  magnitude, 
should  have  redress ;  as  well  as  that  there  should  be  remedies  when  rights  more  perfect 
and  certain  are  violated.     Accordingly,  our  Courts  of  Eiquity  have  so  far  recognised 
the  tenant-right  of  renewal,  as  frequently  to  interpose  in  its  favour  by  decreeing,  that 
new  or  revergionary  leatei,  gained  by  means  or  suppotition  of  the  tenant-right  of 
renewal,  should  be  for  the  benefit  of  the  same  persons  as  were  interested  in  the  ancient 
[IS]  lease ;  and  that  those  who  procured  such  new  leases,  and  were  legally  possessed 
of  them,  should  be  trustees  for  that  purpose.     There  is  a  great  variety  of  authorities 
on  this  head ;  but  the  cases  which  have  hittierto  occurred  have  principally  been  of 
two  kinds ;  some  being  casee  of  persons  not  having  any  beneficial  interest  in  the  old 
lease,  as  guardians  and  executors ;  and  others  being  cases  of  persons  having  only 
partial  and  limited  interests,  as  tenants  for  life,  mortgagors  and  mortgagees ;  and  in 
cases  of  botii  descriptions,  those  who  have  procured  a  new  lease  in  such  situations, 
have  been  uniformly  declared  trustees  tor  the  persons  beneficially  interested  in  the 
ancient  lease,  either  whoUy  or  in  part,  according  to  the  particular  circumstances; 
the  Court  ever  presuming,  that  the  new  lease  was  obtained  by  means  of  the  connection 
with,  and  a  reference  to  tiie  interest  in  the  ancient  one,  without  in  the  least  regarding, 
whether  the  persons  renewing  intended  to  act  as  trustees,  or  merdy  for  their  own 
emoiument. 

The  appellant's  case,  however,  was  not  only  within  the  scope  of  the  general 
doctrine,  but  even  seemed  a  subject  peculiarly  proper  for  relief  in  a  Court  of  Eiquity. 
.A.t  the  time  of  the  respondent's  applying  for  the  reversionary  lease,  which  he  procured 
in  1756,  the  tenant-right,  or  favour  of  renewal,  was  clearly  in  the  appellant's 
mother  ;  and  her  pretensions  to  this  right  or  favour  were  the  stronger,  because  before 
those  under  whom  she  derived  her  title  had  bought  tiie  situation  of  Mr.  Edward 
Vernon,  the  original  lessee,  for  the  large  price  of  £2800  there  had  beMi  two  suc- 
cessive renewals,  and  the  length  of  the  subsisting  lease  necessarily  led  to  such  a  per- 
manent connection  with  the  property,  as  might  well  render  the  Crown  particularly 
disposed  to  prefer  those  in  possession  to  mere  stronger*.  But  of  the  advantage* 
which  might  have  arisen  from  a  tenant-right  of  renewal,  thus  strongly  recom- 
mended by  favourable  circumstances,  the  appellant's  mother  was  injuriously  de- 
prived, by  the  improper  manner  in  which  the  respondent  solicited  the  Crown  m 
favour  of  himself,  and  by  the  false  pretences  which  were  made  use  of  to  ensurei 
suocees  to  his  application.  For,  that  he  might  appear  to  have  the  tenant-right  of 
renewal,  it  was  untruly  asserted  in  his  petition  to  the  Crown,  that  he  was  neiet  of  kin 
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to  Mr.  Edward  Vernon  the  original  lessee ;  the  respondent  himself  now  admitting, 
that  he  vxu  not  next  of  £in,  though  the  allegation  of  his  being  so,  waa  theon^r 
avowed  pretension  on  which  he  founded  his  application  for  the  new  lease.  And,  that 
the  attention  of  the  Crown  might  not  be  drawn  more  than  was  unavoidable^  to  the 
tcncmt^ight  of  renewal  in  the  appellant's  mother,  the  mention  of  her  name  ss  tbe 
leasee  in  posseesion  was  cautiously  omitted ;  and  the  sale  bj  Mr.  Edward  Vernon  to 
tiiose  under  whom  she  claimed,  was  obscurely  hinted  at,  with  a  generality  so  artfuUj 
expressed,  as  to  produce  the  effect  of  a  suppression  of  truth,  under  the  colour  and 
semblance  of  a  full  and  candid  disclosure.  Besides,  in  order  to  prevent  the  respond- 
ent's application  from  meeting  with  any  interruption  by  the  appellant's  mother, 
he  avoided  giving  her  the  least  notice  or  [16]  intimation  of  his  design ;  and  from 
the  rapidity  with  which  the  grant  of  the  reversionary  lease  to  him  was  precipitated, 
it  seemed  as  if  the  forms  of  office  were  made  subservient  to  his  views  of  surprise  and 
concealment  Thus,  by  privacy,  hurry,  and  mitrepretenUUion,  the  auggettio  falti, 
and  the  suppressio  veri,  the  transaction  in  every  stage  and  in  every  paj-t,  notwith- 
standing the  palliating  colours  with  which  it  was  attempted  to  hide  imperfection, 
betrayed  its  genwine  form,  and  attracted  observation  by  all  the  striking  marks  of  sn 
unfair  proceeding.  Such  without  doubt  it  was  deemed  by  the  North  Auditor  of  tie 
duchy,  when  he  framed  his  report  upon  the  reepondent's  petition  for  a  second  rever- 
sionary lease,  in  terms  so  pointedly  explanatory  of  the  unfavourable  circumstances 
which  had  attended  the  grant  of  the  first;*  as  such  it  was  still  more  avowedly  repro- 
bated by  Lord  Strange,  when,  after  a  solemn  hearing,  he  dismissed  the  same  petition, 
and  declared  the  tenant-right  or  favour  of  renewal  to  be  in  favour  of  the  appellant 
These  acts  of  condemnation  operated  the  more  forcibly  against  the  respondent,  be- 
cause they  proceeded  from  persons  whose  official  situations  gave  them  the  beet  oppor- 
tunity of  knowing  how  far,  in  the  progress  of  the  respondent's  first  application, 
the  usual  and  proper  forms  had  been  partially  deviated  from,  or  unduly  accelerated; 
and  therefore  had  so  much  more  weight  and  authority,  than  the  unproved  allegationa 
of  an  interested  party,  as  not  to  leave  room  for  a  competition. 

The  unfanmegs  of  the  whole  proceeding  being  then  apparent,  what  was  there  to 
prevent  a  Court  of  Equity  from  extending  its  arm  of  protection  in  relief  of  the  parfy 
injured)  The  false  suggestion  admitted,  the  suppression  imputed  could  not  be  called 
into  the  service  of  the  respondent  for  any  other  purpose  than  misleading  the  Crown  to 
suppose  that  tenant-right  of  renewal  to  be  in  him,  which  in  fact  was,  and  waa  nov 
conceded  to  be,  in  the  appellant's  mother ;  and  the  lease  to  the  respondent  being  the 
fruit  of  this  deception,  it  brought  the  case  not  barely  within  the  spirit  of  the  general 
doctrine,  on  which  other  cases  of  the  same  kind  have  been  adjudged,  though  soraly 
that  alone  ought  to  suffice,  but  even  within  the  very  letter  of  it;  or  to  express  it  justly, 
more  perfectly  and  fully  within  tho  reach  of  botii,  than  any  instance  which  had  yet 
occurred.  In  most,  if  not  all  of  the  former  cases,  the  Court  presumed  that  a  supposi- 
tion of  tenamtTight  was  the  means  of  procuring  the  new  lease,  and  the  foundation 
of  the  grant ;  but  in  the  present  case,  it  was  unnecessary  to  resort  to  presumption ; 
for  the  fact  of  the  respondent's  thus  obtaining  the  new  lease,  [17]  and  of  the  Crown's 
granting  it,  was  in  evidence,  and  his  own  words  proved  it ;  tibe  only  pretence  in  his 
petition  for  the  new  lease  having  been  a  misrepresentation,  calculated  to  draw  a 
veil  over  the  real  tenant-right,  which  existed  in  the  appellant's  mother,  and  in  iti 
place  to  raise  the  shadow  of  a  tenant-right  in  himself,  by  the  derivation  of  a  pre- 
tended proximity  of  blood.  In  the  other  cases,  the  new  lease  was  simply  gained  fay 
supposition  of  a  tenant-right;  but  here  the  new  lease  was  so  gained,  with  all  tltf 
aggravating  circumstances  of  deception  of  the  Crown  which  granted,  and  surprise  of 
the  party  to  whose  prej  udice  that  deception  was  practised :  so  that  the  present  ( 


*  The  substance  of  this  report  was,  that  the  premises  were  held  by  the  appeOsnt, 
but  there  being  no  covenant  contained  in  the  lease  of  the  30th  of  Charles  II.  for 
inrolling  any  assignment  in  tlie  .Auditor's  Office,  the  parties  concerned  had  not  in- 
rolled  the  same,  and  therefore  he  could  not  state  them ;  that  the  reversionary  lease 
obteined  by  the  respondent  in  1756,  was  granted  upon  a  particular  of  the  premiiee 
only,  without  any  previous  report ;  that  on  perusal  of  the  particular,  he  found  no 
notice  taken,  by  whom  the  premises  were  then  held,  or  in  whom  the  tenanl^ght  of 
renewal  was ;  and  that  it  did  not  appear  to  him,  whether  the  then  lessee  had  any 
previous  notice  of  such  grant  to  the  respondent. 
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aeemed  to  fall  as  well  within  the  general  head  of  fraud  and  imposition,  as  within  the 
fortieular  doctrine  applicable  to  the  ordinarj  oases  of  tenant-right. 

The  principal  abjections  urged  in  favour  of  the  respondent,  would  admit  of  the 
most  obvious  answers.     In  order  to  free  himself  from  the  imputation  of  any  in- 
tentional misrepresentation,  it  was  said,  that  the  respondent  meant  to  found  his  pre- 
tmsions  to  the  favour  of  a  new  lease,  not  as  being  lix.  Edward  Vernon's  next  of  kin, 
but  as  being  his  heir-male.    So  far  as  this  explanation  merely  tended  to  exculpate 
the  respondent  personally,  and  to  preserve  his  character  inviolate,  the  appellant  not 
only  acquiesced  in  it  himself,  but  even  wished  that  it  might  prevail  with  others ;  he 
being  anxious  for  tiie  high  rank  and  dignity  of  the  respondent^  and  much  concerned 
that  any  hardness  of  language  should  be  necessary  in  the  argument  of  the  appellant's 
case,  and  wholly  indisposed  to  have  such  severify  in  the  least  extended,  beyond  tha 
attainment  of  tiiat  justice,  which  was  the  object  of  his  suit.    But  if  by  this  explana- 
tion, it  should  be  attempted  to  influence  the  point  in  controversy  with  the  respondent, 
the  appellant  must  resist  its  effect.     The  words  next  of  kin  in  the  respondent's 
petition,  apparently  referred  to  the  nature  of  the  ancient  lease;  which  being  for  a 
temx  of  years,  was  transmissible  to  personal  representatives,  and  not  to  heirs;  and 
therefore  required,  that  the  respondent's  title  should  be  framed  as  next  of  kin,  in 
order  to  give  the  colour  of  a  tenant-right.     Nor  was  it  to  be  conceived,  that  the 
petition  was  expressed  in  terms  so  exactly  corresponding  to  the  property,  and  so 
peculiarly  adapted  to  insinuate  a  tenant-right,  without  design  and  premeditation  ; 
and  though  the  pretensions  of  the  respondent  might  receive  this  shape  from  the  o£Bcer 
of  the  duchy,  who  negociated  the  business  as  the  respondent's  agent;  yet  the  petition 
being  presented  by  authority  from  him,  he  must  be  responsible  for  all  the  incidental 
disadvantages  in  point  of  interest ;  a  construction  which  he  could  not  consistently 
complain  of  as  a  hardship,  so  long  as  he  persevered  in  claiming  the  consequentiiU 
benefits.    Another  objection  relied  on  by  the  respondent  was,  that  a  privity,  arising 
from  connection  of  estate,  or  from  some  personal  trust  and  confidence,  was  an 
essential  ingredient  in  cases  of  tenant-right,  hitherto  adjudged ;  and  that  there  was 
no  such  privity  between  the  respondent  and  appellant,  they  being  strangers  to  each 
[183  other.    But  the  force  of  this  argument  depended  partly  on  supposition ;  for  it 
does  not  appear,  that  all  the  cases  were  determined  merely  on  the  ground  of  privity. 
Besides,  if  they  were,  stiU  that  ground  necessarily  involved  a  principle  of  deoision, 
which  would  reach  the  case  now  in  question.    In  the  case  of  trustees,  and  persons 
having  particular  interests  in  the  ancient  lease,  relief  is  given,  because  the  Court 
presumes,  that  such  persons,  when  they  procure  new  leases,  obtain  them  on  the  sup- 
position of  a  ttnant^ght;  and  if  they  do,  they  cannot,  consistently  with  fair  dealing 
and  good  conscience,  claim  the  benefit  of  them,  in  opposition  to  those  interested  in 
the  ancient  lease.    But  the  present  case  was  stronger ;  for  the  gaining  the  lease  by 
means  of  such  a  supposition  was  in  proof,  and  as  that  supposition  was  created  by  a 
faUe  representation,  the  circumstances  of  unfairness,  were  of  a  more  gross  kind, 
and  even  brought  the  case  within  the  general  doctrine  of  fraud  and  imposition, 
indepMidently  of  any  aid  from  the  particular  cases  of  tenant-right.     It  had  also  been 
objected,  that  if  the  lease  to  the  respondent  was  procured  by  fraud,  imposition,  or  any 
undue  practice,  the  Crown  was  the  party  injured,  and  might  avoid  tiie  grant.    But 
it  was  sufficient  to  observe,  on  the  part  of  the  appellant^  that  whether  the  deception 
which  was  made  use  of  to  obtain  the  lease,  was  or  was  not  of  such  a  kind  as  might 
entitle  the  Crown  to  avoid  it ;  the  appellant,  and  not  the  respondent,  who  injuriously 
assumed  his  place  and  situation,  ought  to  have  the  benefit  of  the  lease,  while  it  was 
suffered  to  continue  in  force. 

On  the  other  side  it  was  contended  (£.  Thurlow,  R.  Perryn),  that  such  a  tenant- 
right  or  claim  of  renewal  as  was  now  insisted  on,  had  not  been  countenanced  or  pro- 
tected, either  by  the  common  or  statute  law  of  this  kingdom,  or  by  any  determination 
of  Courts  of  Equity.  Indeed  it  could  not  exist,  without  consequences  highly  preju- 
dicial to  the  free  enjoyment  of  leasehold  property ;  without  invading  the  undoubted 
privilege  whidi  every  landlord  is  entitled  to,  of  granting  leases  to  whom,  and  upon 
what  terms  he  pleases.  A  tenant-right  in  fact,  ia  not  any  real  or  valuable  interest; 
it  is  no  more  than  a  right  to  expect  a  favour,  which  may  either  be  totally  with-held, 
or  may  be  extended  to  another,  without  injury:  and  where  no  injury  is  done,  even 
though  a  loss  should  have  been  sustained,  our  law  does  not  furnish  any  redress.    In 
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the  present  case,  there  was  no  ground  on  which  the  jurisdiction  of  a  Court  of  Equity 
could  properly  be  exercised  in  making  the  respondent  a  trustee  for  the  benefit  of  the 
appellant.  Courts  of  Equity  will  not  declare  a  trust,  where,  from  the  nature  of  the 
transaction,  there  does  not  exist  any.  But  the  claim  of  the  respondent  to  the  leue 
of  1756  was  from  the  beginning  directly  adverse  to  and  inconsistent  with,  the  right 
of  renewal  claimed  by  the  appellant.  The  respondent  never  acted,  or  pretended  to 
act,  in  any  degree  of  trust  for  the  appellant,  but  obtained  the  lease  in  question  pro- 
fessedly as  a  stranger  to  the  appellant,  and  for  his  own  benefit.  If  there  had  beeo 
fraud  used  by  the  respondent  in  obtaining  this  [19]  lease,  the  Crown,  who  was  in- 
jured, had  a  right  to  resume  it.  The  Crown  therefore  ou^t  to  be  a  party  to  this  rait, 
otherwise  its  rights  would  be  determined  without  any  opportunity  of  being  heard 
in  defence  of  those  rights. 

Should  it  be  objected,  that  the  app^ant  was  an  infant  when  the  respondent  ob- 
tained the  lease  in  1756,  it  was  answered,  that  his  interest  did  not  commence  till  the 
death  of  his  mother  in  1763,  and  consequently  he  was  not  entitled  to  complain  of  a 
transaction,  which  happened  while  the  estate  was  the  abscdute  property  of  another, 
and  he  was  as  much  a  stranger  to  it  as  iha  respondent  was,  before  the  year  1766. 

But  it  is  said,  that  the  respondent  gave  no  notice  of  his  application  for  a  lesie 
to  the  appellant's  mother ;  nor  did  he  take  any  notice  of  her  subsisting  term  in  hii 
petition.  There  is  no  rule  either  of  law  or  equity,  which  makes  notice  in  such  cam 
necessary.  The  usage  has  not  been  to  give  such  notice  in  applications  for  leaaei 
under  the  duchy  of  Lancaster.  Before  the  year  1764,  no  rule  respecting  tenantright 
ever  subsisted  as  to  the  duchy  tenants ;  nor  is  there  any  rule  now  subsisting  to  con- 
troul  the  Crown,  or  the  Chancdlor  of  the  duchy,  in  respect  to  duchy  leasee,  or  whereby 
the  Crown  or  its  Chancellor  is  bound  to  observe  or  admit  a  tenant-right.  The  respond- 
ent, therefore,  ought  not  to  suffer  for  not  observing  a  rule  which  had  no  existeece 
when  his  lease  was  granted.  The  mention  of  a  subsisting  term  in  another  is  unuroel 
and  needless,  because  the  lessees  of  the  duchy  are  always  known  to  the  Chancellor  and 
officers  of  that  Court;  the  accounts  of  the  receivers  and  ministers,  in  which  every  rent 
is  particularly  stated,  being  yearly  passed ;  and  that  the  subsisting  term  under  the 
lease  of  1678,  was  known  to  the  Chancellor  of  the  duchy,  was  apparent  by  the  lease 
itself  being  recited  at  large  in  the  respondent's  lease  of  1766  ;  and  the  reversionaiy 
term  made  to  commence  on  the  expiration  of  the  lease  so  recited. 

It  is  also  said,  that  the  petition  presented  by  the  respondent  Contained  an  untme 
allegation,  which  induced  Lord  Edgecumbe  to  grant  the  lease ;  and  that  the  respond- 
ent ought  not  to  benefit  by  his  own  misconduct.  But  to  this  it  might  be  answered, 
that  Lord  Edgecumbe  had  consented  to  grant  the  lease  before  the  petition  was  pre- 
sented, and  for  reasons  not  urged  in  the  petition.  It  was  merely  to  comply  with  the 
form  of  office,  and  without  the  respondent's  privity,  that  the  petition  was  presented ; 
and  if  the  allegation  complained  of  had  really  any  weight,  the  respondent  should 
rather  be  declared  a  trustee  for  th&  benefit  of  the  personal  representative  of  Edward 
Vernon,  than  for  the  benefit  of  ttie  appellant. 

Aftbr  hearing  counsel  on  this  appeal,  it  was  ordxrxd  and  ASJimaBD,  that  the 
same  should  be  dismissed,  and  the  order  therein  complained  of,  affirmed :  withont 
prejudice  to  any  application  which  the  appellant  had  made,  or  might  make,  to  the 
discretion  of  the  officers  of  the  Crown,  as  to  the  manner  of  their  executing,  in  this 
case,  the  trust  reposed  in  them  by  his  Majesty.     (MS.  Jour,  sub  anno  1775-6.  p.  447.) 


[20]  Case  4. — John  Bateman  &  Ux., — Appellants ;  Sophu  Mtjbeat, 
Widow,  and  others, — Batpondenta  [16th.  February  1779]. 

[Mew's  Dig.  viii.  839.     See  19  &  20  Geo.  III.  (Ir.),  c.  30:  Lennon  v.  THopptr 

1802,  2  Sch.  and  L.  682.] 

In  a  Lease  of  lands  in  Ii^and  for  three  lives,  there  is  a  covenant  for  perpetual 
renewal,  on  tendering  a  certain  fine  to  the  lessor  (h*  his  heirs,  within  thres 
months  after  the  death  of  each  lifa  The  lessee  suffers  all  the  lives  to  drop 
without  applying  for  a  reneiwal,  or  making  any  tender  of  the  fines,  until  a 
consideraUe  time  had  elapsed  after  the  death  of  the  last  life,  and  then  files 
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a  bill  in  the  Court  of  Chancery  in  Ireland  against  the  heir  of  the  lessor,  to 
compel  a  renewal  for  three  other  lives.  That  Court  decreed  accordingly; 
but  on  an  appeal  the  decree  was  reversed.  Whenever  a  Court  of  Equity 
is  resorted  to  for  relief  against  the  lapse  of  time,  it  is  incumbent  on  the  party 
applying  to  allege  and  prove  some  favourable  circumstances  in  excuse  for 
the  omission ;  but  in  this  case  no  such  circumstances  appeared,  and  therefore 
tbe  right  of  renewal  was  considered  in  point  of  law  to  be  no  longer  subsisting. 

Dbcrbx  of  the  Irish  Chancery  rbtbrrbd. 

Similar  to  the  above  decision  was  the  determination  of  the  Court  of  King's 
Bench  in  Rubery  v.  /ervoite,  1  Term  Rep.  229 ;  which  case  was  as  follows : 
A.  and  B.  covenant  in  a  Lease  for  six^-one  years,  "  that  at  any  time  within 
one  year  after  the  expiration  of  twenty  years  of  the  said  term  of  sixty-one 
years,  upon  the  request  of  the  lessee,  and  his  paying  £6  to  the  lessors,  they 
would  execute  another  Lease  of  the  premises  unto  the  lessee  for  and  during 
the  further  term  of  twenty  years,  to  commence  from  and  after  the  expiration 
of  the  said  term  of  sixty-one  years:  and  so  in  like  manner  at  the  end  and 
expiration  of  every  twenty  years  during  the  said  term  of  sixty-one  years,  for 
the  like  consideration  and  upon  the  like  request,  would  execute  another  lease 
for  the  further  term  of  twenty  years,  to  commence  at  and  from  the  expiration 
of  tiie  term  then  last  before  granted."  The  Court  determined  that  the  lessee 
oould  not  claim  a  further  term  of  twenty  years,  after  tlie  end  of  the  Lease, 
'having  omitted  to  claim  a  further  term  at  the  end  of  the  first  and  second 
twenty  years  in  tbe  Lease. 

Edward  Edwards,  of  Castle  Darge,  in  the  county  of  Tyrone,  Esq.  grandfather 
to  the  appellant  the  Countess  of  Rossey  being  seised  in  fee  of  the  towns  and  lands 
of  Qaraghmore  and  Claraghlogan,  and  of  the  small  town  of  SheaguUy,  in  the  parish 
of  LoughiSll,  barony  of  Omagh,  and  manor  of  Hastings,  in  the  county  of  Tyr<me^  did, 
by  indenture  bearing  date  28th  October  1685,  and  made  between  him  of  the  one 
part,  and  Thomas  M'Causland  gentleman  of  the  other  part,  in  consideration  of  the 
rents,  fines,  reservations,  covenants,  payments,  and  agreements  therein  expressed, 
give,  grant,  enfeoff,  and  to  farm  let  unto  the  said  Thomas  M'Causland,  the  two  town- 
lands  of  Clareighmore  and  Sheagully,  as  the  same  were  meared  and  bounded  in  tha 
possession  of  the  said  Thomas  M'Causland,  situate  in  the  proportions  of  Claraghmore, 
manor  of  Hastings,  and  county  aforesaid  (saving  to  the  said  Edward  Edwards,  his 
heirs  and  assigns,  all  mines,  minerals,  and  royalties  whatsoever ;  with  free  liberty 
to  the  said  Edward  Edwards,  his  heirs  and  assigns,  to  fish,  foul,  hunt,  and  hawk  in 
the  [213  premises,  and  every  part  thereof,  for  ever  thereafter) ;  to  hold  to  the  said 
Thomas  M'Causland,  his  heirs  and  assigns,  from  the  first  day  of  November  then  next 
in  fee-farm  for  ever,  viz.  for  and  during  the  natural  lives  of  the  saidi  Thomas  M'Caus- 
land, Andrew  M'Causland  his  eldest  son,  and  Jc^in  M'Causland  his  second  son,  and 
the  longest  liver  of  them,  according  to  such  disposition  as  should  be  made  hy  the 
said  Thomas  M'Causland,  by  his  last  will  or  otherwise;  yielding  and  paying  every 
jeaf,  for  ever,  to  the  said  Edward  Edwards,  his  heirs  or  assigns,  the  rent  or  sum  of 
£15  sterling,  with  two  year  old  bullocks,  and  one  fat  mutton,  over  and  besides  all 
manner  of  subsidies,  taxes,  and  impositions  whatsoever,  charged  or  to  be  imposed 
on  the  premises  by  act  of  parliament  or  otiierwise,  (the  rents  due  to  his  Majesty 
only  excepted,)  the  said  yearly  rent  to  be  paid  on  the  first  of  May  and  first  of  Novem- 
ber, in  equal  portions. 

In  tills  lease  there  were  covenants  by  Thomas  M'Causland,  that  he,  his  heirs  and 
assigns,  would  do  suit  and  service  at  the  courts  leet  and  courts  baron  of  the  manor, 
and  to  appear  and  pay  at  every  court-  leet,  to  the  seneschal  or  deputy  for  th|e  time 
being,  sixpence  sterling,  and  tor  every  under-tenant  or  cottier  inhabiting  on  the 
premises,  three-pence  sterling  apiece,  and  that  he  and  tiiey  who  should  inhabit  on 
the  premises  should  grind  all  their  grain,  that  should  grow  and  be  expended  on  the 
■amei,  at  the  mills  of  tiie  said  Edward  Edwards  in  Claraghmore,  and  pay  tiie  sixteenth 
grain  for  the  toll  or  moulter  thereof,  on  forfeiture  of  lOs.  sterling.  There  was  also 
a  provision,  that  if  the  said  yearly  rent  should  be  unpaid  twenty  days,  it  should  be 
Iswful  for  the  said  Edward  Edwards,  his  heirs  or  assigns,  to  distrain  for  the  rent 
and  arrears,  and  for  the  customs,  fines,  and  forfeitures,  with  12d.  in  the  pound 
for  a  nomine  poenae.     There  was  also  an  agreement,  that  at  the  death  or  decease 
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of  any  of  the  lirea  above  mentioned,  tbea,  upon  the  payment  of  a  fine  or  sum  of 
£7  10b.  sterling,  tendered  and  paid  unto  the  said  Edward  Edwards,  his  heirs  or 
assigns,  within  three  months  next  after  such  death  and  decease,  he  or  they  should  sdd 
another  life  instead  thereof,  by  new  deed  indented  unto  the  said  Thomas  M'CausIaiul, 
his  heirs  or  assigns,  continuing  three  live$  for  ever,  upon  the  payment  of  the  isid 
fine  or  sum  of  £7  10s.  sterling,  at  the  fall  of  every  lifa  It  was  also  agreed  in  the 
lease,  that  Thomas  M'Causland,  his  heirs  or  assigns,  were  not  to  alienate  or  sell  their 
or  any  of  their  interests  in  the  premises,  or  any  part  thereof,  to  any  person  or 
persons  whatsoever,  without  the  licence  of  him  the  said  Edward  Edwards,  his  hein 
or  assigns,  first  had  and  obtained,  in  writing  under  his  or  their  hand  and  seal— It 
was  also  agreed  upon  between  the  parties,  that  the  said  Thomas  M'Causland,  his  hein 
and  assigns,  should  make  appear  at  every  Easter  court-leet,  and  view  of  frankpledge, 
to  be  held  for  the  said  manor,  by  two  sufficient  witnesses  duly  sworn,  that  the  nid 
three  lives  were  tiien  alive  and  in  being;  and  if  the  said  Thomets,  his  heirs  or 
assigns,  should,  at  any  Easter  [22]  leet,  neglect  to  prove  the  said  lives  in  being  i* 
aforesaid,  tlien  it  should  and  might  be  lawful  for  the  said  Edward  Edwards,  his  hein 
or  assigns,  to  distrain  the  premises,  or  any  part  thereof,  for  the  said  fine  or  sum  of 
£7  lOs.  sterling,  until  he  should  be  thereof  fully  paid,  altiiough  all  the  said  livei 
should  be  in  being. — Lastly,  it  was  agreed,  that  all  difference  of  meares  and  boundi 
that  should  happen  to  arise  between  the  said  Thomas  M'Causland,  his  heirs  ud 
assigns,  and  his  and  their  neighbours,  should  on  their  parts  be  wholly  referred  to 
the  award  and  determination  of  him  the  said  Edward  Edwards,  his  heirs  and  assigns. 
By  indenture,  bearing  date  the  16th  of  November  1708,  between  Thomas  Edwards 
of  Castle  Gore,  in  the  county  of  Tyrone,  Esq.  eldest  son  and  heir  of  the  said  Edwsrd 
Edwards  deceased,  of  the  one  part,  and  James  Murray  gentleman,  of  tjie  other  part; 
reciting  the  deed  of  the  28th  October  1686  verbatim;  and  that  Thomas  M'Causland 
had  conveyed  his  estate  and  interest  in  the  lands  and  premises  unto  Andrew  H'Csos- 
land,  his  heirs  and  assigns,  under  the  reservations  and  covenants  above  mentioned: 
and  that  the  said  Andrew  M'Causland,  having  become  seised  thereof,  had,  by  in- 
denture dated  13th  March  1697,  in  consideration  of  £100,  conveyed  the  lands  and 
premises  to  Francis  Swetenham,  being  seised,  had,  by  indenture  dated  the  4th 
August  1699,  in  consideration  of  £160,  conveyed  the  lands  and  premises  to  Jamei 
Murray,  hia  heirs  and  assigns,  under  the  same  limitations  for  lives,  and  under  the 
same  reservations  of  rent,  covenants,  and  agreements,  as  in  the  deed  above  mentioned 
is  contained :  and  reciting,  that  two  of  the  ce»tuique  vies,  or  lives,  in  the  deed  of 
28th  October  1686,  viz.  Andrew  M'Causland  eldest  son  of  Thomas  M'Causland,  uid 
John  M'Causland  second  son  of  him  the  said  Thomas,  had  of  late  years  gone  beyond 
the  seas,  and  no  certain  account  could  of  late  be  had  of  them,  but  that  they  were 
believed  to  be  dead ;  and  if  not,  yet  in  regard  the  said  James  Murray  could  make  no 
proof  at  the  court-leet  of  the  manor  of  Hastings  for  some  years,  by  two  good  wit- 
nesses, of  their  being  alive,  as  by  the  deed  he  ought;  therefore  the  said  James 
Murray  was  willing  and  desirous  to  pay  the  two  fines  for  the  two  lives  aforesaid, 
and  to  have  two  o^ers  named  and  inserted  in  their  place  and  stead,  aooording  to 
the  terms  in  the  said  recited  deed,  and  no  further  to  insist  on  their  two  lives  afore- 
said, but  that  the  same  should  from  thenceforth  cease  and  determine,  as  if  they  wsre 
naturally  dead ;  and  in  their  place  and  stead  to  insert  and  put  in  the  lives  of  him 
the  said  James  Murray,  and  George  Murray  his  son:  It  was  witnessed,  that  the 
said  Thomas  Edwards  did  thereby,  on  the  terms  and  conditions  in  the  said  recited 
deed,  ratify  and  confirm  the  said  deed,  and  the  lands  thereby  demised,  according: 
to  the  true  intent  and  meaning  of  the  same,  unto  him  the  said  James  Murrav  and 
his  assigns,  during  the  further  lives  of  him  the  said  James  Murray  and  George 
Murray  his  son.  By  this  deed  also  the  said  James  Murray  for  himself,  his  he^ 
and  assigns,  covenanted  to  [23]  pay  the  rents  reserved  by  the  said  deed,  and 
to  observe,  perform,  fulfil,  and  keep  ail  and  singular  the  covenants,  conditions,  and 
agreements  therein  mentioned,  on  the  part  of  the  lessee,  his  heirs  or  assigns ;  to  be 
paid,  observed,  performed,  and  kept,  according  to  the  true  intent  and  meaning  <rf 
the  same ;  and  that  the  said  Thomas  Edwards,  his  heirs  and  assigns,  should  have  free 
ingress,  egress,  and  regress,  at  all  times,  into  tjie  demised  premises ;  to  cut  down  and 
carry  away  the  woods  and  underwoods  growing,  or  that  should  tiiereafter  grrow, 
thereon;  and  to  make  charcofd  of  the  said  woods  and  underwoods;  and  to  wheel 
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durt,  and  cover  die  said  ooals,  without  anj  let,  trouble,  or  hindrance  of  him  the 
said  Jamee  Murray,  his  bmra  or  assigns,  or  anj  daiming  by,  from,  or  under  him 
or  thffln.  Further,  it  was  agreed  upon,  by  and  between  the  said  parties,  that  the 
said  Thomas  Edwards  should  not  cut  down  such  trees  or  sally  as  the  said  James 
Murray  should  plant  on  the  premises,  provided  the  said  Jamee  Murray  should  not 
plant  -vhere  any  wood  or  underwood  was  then  growing. 

Thomas  Edwards  died  in  1721,  leaving  Hugh  Edwards  his  eldest  son  and  heir 
at  law,  who,  as  such,  became  seised  of  the  manor  of  Hastings,  and  of  the  reversion 
in  fee  of  tiie  lands  in  lease  to  James  Murray. 

In  April  1724,  James  Murray  assigned  his  lease  to  trustees,  to  the  use  of  his 
ddest  son  George  Murray,  subject  to  an  annuity  to  himself  and  his  wife  Alice,  during 
their  joint  lives,  and  the  life  of  the  survivor. 

In  October  1730,  the  rents  and  duties  to  Mr.  Hugh  Edwards  being  greatly  in 
arrear,  he  came  to  an  agreement  with  James  Murray  and  his  son  George  for  the  pur- 
chase of  their  interest  in  the  town  and  lands  of  Claraghmore  and  Sheagully;  and  the 
following  agreement  was  entered  into  and  signed  by  the  said  James  Murray,  George 
Murray,  and  Hugh  Edwards,  viz.  "  A  memorandum  of  an  agreement  made  and 
concluded  by  and  between  Mr.  James  Murray  and  George  Murray  of  Claraghmore^ 
in  the  parish  of  Lonfield  and  county  of  Tyrone,  of  the  one  part,  and  Hugh  Edwards 
of  Castiegore  Esq.  of  the  other  part,  this  2l8t  day  of  October,  in  the  year  of  our  Lord 
1730,  viz.  That  the  said  James  and  George  Murray  have  sold,  and  by  these  present^ 
made  over,  all  that  and  those  the  lands  of  Claraghmore,  Claraghloghan,  and  Sheai- 
gully,  with  all  the  edifices  and  appurtenances  thereunto  belonging,  as  specified  in 
•aid  James  Murray's  deed  of  freehold  of  said  lands,  unto  th)e  said  Hugh  Edwards, 
for  and  in  consideration  of  the  sum  of  £700  sterling,  to  be  paid  unto  the  said  James 
and  George  Murray  or  order,  at  or  upon  the  5th  day  of  December  next  ensuing  tha 
date  hereof,  all  rent  and  arrears  of  rent,  and  also  all  debts  and  demands,  and  all 
duties  justly  due  to  the  said  Hugh  Edwards,  to  be  allowed  as  part  of  the  said  £700 ; 
and  that  peaceable  possession  of  said  lands,  edifices,  etc.  are  to  be  delivered  up  unto 
the  said  Hugh  Edwards  at  or  on  the  Ist  day  of  November  next,  without  waste  or 
molestation,  and  free  from  all  incumbrances,  titles,  [24]  debts  and  demands,  or 
mortgages  whatever :  Pursuant  to  which  agreement  deeds  are  to  be  drawn  and  per- 
fected, as  counsel  learned  in  the  law  shall  advise,  still  reserving  a  power  to  the 
said  James  and  George  Murray  to  distrain  for  all  rent,  and  arrears  of  rent,  due  on 
the  said  lands  at  or  upon  the  Ist  day  of  November  next.     In  witness  whereof  both 
parties  have  interchangeably  set  their  hands  and  seals,  this  21st  day  of  October 
1730,  and  do  hereby  bind  and  oblige  each  other,  for  the  performance  of  the  within 
expressed  articles,  in  the  penal  sum  of  £500  sterling,  by  thesa  pnosents  jointly  and 
severally." 

Upon  the  signing  of  this  agreement,  Mr.  Hugh  Edwards  paid  part  of  the  £700 
purchase  money ;  but  some  claim  being  set  up  to  the  lease  by  the  family  of  M'Caus- 
land,  the  rest  of  the  purchase-money  was  not  then  paid,  and  therefore  the  agreement 
was  deposited  with  the  Rev.  William  Babington,  to  be  kept  for  all  the  parties  until 
the  title  should  be  cleared ;  and  Jamee  Murray  was  in  the  mean  time  permitted  to 
continue  in  possession  without  pairing  rent,  it  being  agreed  that  the  rent  should 
accumulate  towards  discharge  of  the  residue  of  the  purchase-money,  which,  after 
deducting  for  arrears  of  rent  and  duties,  and  for  other  debts  and  demands  due  from 
James  Murray  to  Mr.  Hugh  Edwards,  at  the  time  of  signing  the  agreement,  was  but 
a  small  sum ;  but  in  1731  the  title  was  cleared,  and  the  pa3rment  of  the  remainder 
of  the  purchase-money  was  settled.  However,  Mr.  Hugh  Edwards  having  a  great 
regard  for  James  Murray,  his  wife  and  family,  whose  circumstances  were  very 
indigent,  and  compassionating  their  distress,  permitted  them  to  occupy  tiieir  dwel- 
ling-house and  a  small  parcel  of  land  for  their  support,  and  took  their  son  George 
into  his  own  house  in  the  capacity  of  house^teward :  but  in  consequence  of  a  bad 
state  of  health,  and  of  being  engaged  in  a  great  variety  of  affairs,  Mr.  Hugh  Edwards 
neglected  obtaining  a  conveyance  or  surrender  of  James  Murray's  lease,  or  taking 
the  article  of  agreement  for  that  purpose  out  of  the  hands  of  Mr.  Babington. 

Mr.  Hugh  Edwards,  as  to  the  remainder  of  the  premises,  gave  the  possession  to 
his  brother  Edward  Edwards,  then  a  minor,  as  tenant  at  will,  with  an  intention, 
as  it  waa  appr^emded,  to  convey  the  inheritance  to  him  when  he  should  attain 
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twentj-one;  and  to  him  the  immediate  occupiers  attorned  in  trust  for  Mr.  Hugh 
Edwards.  Mr.  Edward  Edwards  continued  in  possession,  as  tenant  at  will  to  bit 
brother,  for  some  time;  but  in  1735  his  conduct  disobliged  Mr.  Hugh  Edwards,  vbo 
therefore  diapoeseBsed  him  of  these  parts  of  the  lands  of  Claraghmore  and  SheaguUj 
which  he  had  before  been  permitted  to  occupy.  And  on  this  occasion  Mr.  Edwsrd 
Edwards  wrote  to  his  brother  a  letter,  dated  3d  October  1726,  in  which  were  the 
following  words :  "  I  make  now  my  dernier  application  to  you,  to  know  if  you  ■will 
give  me  possession  of  Claraghmore,  etc.  at  the  ensuing  AllrSaintt,  upon  the  temu 
agreed  upon  between  you  and  the  Murrays,  for  my  use  during  my  minority.  I  de- 
mand no  other  title  from  them  than  the  [25]  right  of  possession  and  purchase  from 
M'Causland,  with  your  other  assurances  relating  thereto."  But  this  appUcstioQ 
proved  fruitleee,  Mr.  Hugh  Edwards  absolutely  refusing  to  restore  the  possession  to 
his  brother. 

On  the  12th  of  October  1737,  Mr.  Hugh  Edwards  made  his  will,  and  thereby 
devised  his  real  estates  to  trustees,  to  the  use  of  the  appellant  Olivia,  now  Counteas 
of  Rosse,  his  eldest  daughter,  for  her  life;  with  remainder  to  heir  first  and  other 
sons  in  tail  male,  with  divers  remainders  over ;  and  soon  after  died,  leaving  the 
appellant  Olivia  a  minor  of  the  age  of  eight  years. 

The  trustees  in  the  will  of  Mr.  Hugh  Edwards,  father  of  the  appellant  Lady 
Rosse,  appointed  her  mother,  who  after  his  deat^  married  Mr.  Mervyn,  to  receive 
the  rents  of  Lady  Rosse's  estates ;  and  Mrs.  Mervyn  employed  George  Murray  to  set 
under  her  in  the  management  of  them,  and  particularly  to  be  the  agent  and  seneachsl 
of  the  manor  of  Hastings,  and  to  assist  her  in  aU  domestic  conoems  which  required 
the  aid  of  a  clerk  and  accomptant.  In  this  confidential  situation  he  had  access  to 
the  deeds,  writings  and  papers  of  Lady  Rosse's  father,  relative  to  Claraghmore  and 
SheaguUy ;  but  he  abused  this  confidence,  by  taking  away  the  renewal  of  1708,  whidi 
had  been  delivered  to  him,  and  got  from  the  widow  of  Babington  the  article  of  1730, 
both  which  he  concealed.  He  also  permitted  his  father,  James  Murray,  to  repossess 
the  whole  of  the  lands  of  Claraghmore  and  SheaguUy,  and  accounted  to  Mrs.  Mervyn 
for  the  reserved  rent  of  £15  a  year,  as  if  the  lejase  was  subsisting;  but  he  did  not 
account  for  the  other  payments  and  duties  reserved,  nor  was  the  clause  requiring 
proof  whether  the  lives  in  the  lease  were  existing  or  not,  to  be  made  yeariy  at  the 
Easter  Court  for  the  manor  of  Hastings,  in  any  instance  complied  with. 

Thomas  M'Causland,  the  survivor  of  the  eesttidqtte  viet  in  the  original  lease  of 
1685,  died  before  the  year  1741 ;  and  James  Murray,  one  of  the  eestuique  viet  in  the 
renewal  of  1708,  died  in  1746;  the  possession  of  Claraghmore  and  SheaguUy,  which 
his  son  George,  the  agent  of  the  estate,  suffered  him  to  take,  having  continued  in 
him  tiU  his  death,  and  being  then  taken  by  George  Murray  himself. 

In  1751  the  appellant  Lady  Rosse,  then. Olivia  Edwards,  attained  her  age  of  21, 
and  at  the  recommendation  of  her  mother,  appointed  George  Murray  her  agent  and 
receiver  of  her  rents ;  and  he  acted  in  that  office  accordingly.  But  at  this  time  Lady 
Rosse  was  entirely  ignorant  that  her  father  had  purchas^l  the  lease  of  ClaraghmiMK 
and  SheaguUy,  the  transaction  being  concealed  from  her  by  the  contrivance  of  George 
Murray,  and  her  uncle  Edward  Edwards,  who  could  have  given  ample  informatioo 
of  it,  dying  soon  after  his  brother  Mr.  Hugh  Edwards. 

The  16th  February  1754,  the  appellant  Olivia  intermarried  with  Ricbiard  late  Earl 
of  Rosse ;  and  soon  after,  the  accounte  of  Mrs.  Mervyn  and  Georfge  Murray,  touching 
the  receipt  of  the  rents  of  Lady  Rosse,  were  prepared  by  George  Murray,  and  after- 
wards settled,  and  genera]  releases  to  Mrs.  Mervyn,  and  the  trustees  in  the  wiU  of 
Mr.  Hugh  Edwards,  were  proposed  to  be  eKe-[26]-cuted ;  but  the  appellant  Ladv 
Rosse  having  received  some  slight  information  of  tha  sale  of  the  said  lease  to  hw 
father,  a  clause  was  agreed  to,  and  inserted  in  the  releasee,  that  nothing  compriied 
in  the  accounts,  so  stated  and  settled,  should  extend  to  prejudice  the  Earl  and  the 
Countess  in  any  such  right  as  they  should  afterwards  appear  to  have  to  the  lands 
of  Claraghmore  and  SheaguUy.  On  settling  this  account,  tlie  Earl  and  Counten 
of  Rosse  were  prevailed  upon  by  Mrs.  Mervyn  to  continue  George  Murray  in  tiie 
agency  of  the  manor  of  Hastings;  and  he  accounted  to  them  for  the  rent  of  JE15  a 
year  reserved  out  of  Claraghmore  and  SheaguUy,  but  not  for  the  rente  and  dutiea. 
to  November  1756. 

In  1756  the  Earl  and  Countess  of  Rosse  separated;  on  which  occasion  the  Earl 
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oonveyed  the  manor  of  Hastings  to  trustees,  during  the  joint  lives  of  himself  and  the 
Countees,  in  trust  for  her  separate  useu 

In  February  1763,  George  Murray,  the  surviving  ee$tuiqtte  vie,  died,  leaving 
the  respondent  Sophia  his  widow,  and  th|9  respondent  William  a  minor,  his  eldest 
ion  and  heir  at  law. 

Richard  Earl  of  Rosse  died  in  1764,  and  in  March  1764,  application  was  made 
to  the  appellant,  the  Countess  of  Rosse,  for  the  first  time,  to  renew  the  lease  of 
Glanghmore  and  Sheagully;  but  she  had  then  found  among  some  of  her  papers 
vhich  George  Murray  had  secreted  from  her  during  his  lifetime,  and  of  which  she 
did  not  get  the  possession  tiU  after  his  death  in  1 763,  a  copy  of  the  agreement  of 
1730,  in  the  hand-writing  of  George  Murray,  and  was  become  fully  informed  of  the 
other  trsnsaotions  before  mentioned ;  tiierefore,  as  well  on  account  of  the  gross  neglect 
in  not  applying  for  a  renewal  till  all  the  lives  in  the  lease  weore  dropped,  and  the 
lease  was  absolutely  extinct,  as  also  from  a  conviction  that  the  lease  had  been  pur- 
chased in  manner  before  stated,  she  refused  to  renew,  and  brought  an  ejectment  to 
recorer  the  possession  of  Glaraghmore  and  Sheagully  from  the  respondents ;  but  on 
the  10th  of  June  1765,  and  before  any  judgment  was  obtained  in  such  ejectment, 
tile  respondents  exhibited  their  bill  in  thJe  Court  of  Chancery  in  Ireland  against  ihe 
appellant  the  Countess  of  Rosse.     This  biU  stated  (amongst  other  things)  the  lecise 
of  the  21st  of  October  1685,  and  the  renewal  of  the  16th  October  1708 ;  and  that  on 
executing  the  renewal,  the  lease  of  1685  was  delivered  up  to  Thomas  Edwards,  Lady 
fiosse's  grandfather ;  and  that  in  consequence  of  this  she  had  both  parts  of  it :  — That 
James  Murray  had,  in  1724,  conveyed  the  demised  premises  to  the  use  of  the  said 
George  Murray,  and  he,  by  articles  dated  26th  of  July  1748,  and  previous  to  his 
marriage  with  the  respondent  Sophia  Murray,  covenanted  to  convey  the  premises  to 
trustees  to  the  use  of  himself  for  life,  with  remainder,  to  the  intent  that  she  should 
hare  an  annuity  of  £60  or  £40  for  life  on  the  contingencies  therein  mentioned,  if 
she  should  survive  her  husband ;  remainder  to  their  first  and  other  sons  in  tail,  witii 
diverse  remainders : — ^That  Thomas  M'Causland,  one  of  the  liv«s  in  the  deed  of  the 
16th  November  1708,  died  in  1746,  and  George  Murray,  another  [27]  of  the  lives, 
died  the  7th  February  1763;  and  upon  the  latter's  death,  the  right  of  renewal  of 
the  lease  of  Glaraghmore  and  Sheagully,  subject  to  the  respondent  Sophia  Murray's 
annuity,  became  vested  in  the  respondent  William  Murray  her  son,  then  a  minor: — 
That  Lady  Rosse,  at  George  Murray's  death,  resided  in  England,  and  continued  there 
till  February  1764  : — That  soon  after  her  return  to  Ireland,  the  respondents  caused 
the  draft  of  a  renewal  of  the  lease,  with  the  lives  of  his  Royal  Highness  George  Prince 
of  Walee,  of  the  respondent  William  Murray,  and  Mervyn  Murray,  to  be  prepared 
and  laid  before  Council ;  and  that  when  settled  by  them,  it  was  left  at  Lady  Rosse's 
house  the  24th  March  1764,  with  a  note  in  writing  from  Mr.  Richard  Cowan,  the 
attorney  for  the  respondent  William  Murray,  requiring  her,  on  hifs  behalf,  to  execute ; 
and  expressing,  that  he  was  ready,  on  her  execution,  to  pay  the  rent  and  duties  due 
for  the  lands,  and  all  renewal  fines,  with  interest;  and  that  the  said  Cowan  had 
called  at  her  house,  to  tender  and  pay  the  same: — ^That  Cowan  carried  £300  with  him 
for  this  purpose;  but  that  Lady  Rosse  declining  to  see  him,  tue  left  the  copy  of  the 
deed,  and  shewed  the  mone7  to  her  maid : — That  tlie  respondents  had  also  caused 
an  account,  by  way  of  debtor  and  creditor,  to  be  stated  between  them  and  Lady  Rosse, 
which  was  annexed  to  the  bill,  and  therein  gave  credit  to  her  for  all  demands  against 
George  Murray  or  his  representatives,  on  account  of  the  rents  and  fines  of  the  said 
lands  or  otherwise,  and  charged  her  with  several  sums  paid  to  her,  or  for  her  use: — 
That  Lady  Rosse  giving  no  answer  to  the  note  from  Cowan,  or  to  the  account,  the 
respondents  caused  deeds  to  be  ingrossed  according  to  the  draft,  with  like  covenants 
as  in  the  lease  of  October  1685 ;  and  also  caused  these  deeds,  and  290  guineas,  to  be 
carried  and  tendered  to  Lady  Rosse,  the  1st  of  June  1764;  but  that  she  refused  to 
renew,  and  threatened  to  bring  an  ejectment.     Therefore  the  bill  prayed,  that  Lady 
Rosse  might  be  compelled  to  execute  a  new  lease  to  the  respondents,  according  to  the 
covenant  for  renewal  in  the  lease  of  1685 ;  and  that  in  the  mean  time  she  might  be 
restrained  by  injunction  from  proceeding  at  law  to  evict  them  of  the  possession  of 
the  lands. 

To  this  bill  the  appellant  the  Countess  of  Rosse  put'"  in  two  answers,  by  which 
she  admitted  the  deeds  of  1685  and  1708,  but  denied  they  were  in  her  custody,  and 
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InBisted  upon  tiie  purchase  made  hy  her  fathw  from  James  and  George  Murray  in 
1730;  and  that  if  there  had  been  no  such  purchase,  yet,  aftn-  BU(di  gross  n^lect  on 
the  part  of  the  tenant,  she  was  not  bound  to  renew  the  time  limited  for  renewal,  by 
the  lease  being  three  months  from  the  death  of  eyery  ceituiqtie  vie;  and  no  applicsr 
tion  being  made  to  her  trustees  during  her  infancy,  nor  to  her  in  proper  time, 
according  to  the  terms  of  the  covenant  for  renewaL 

The  cause  was  heard  the  20th,  2l8t,  and  24th  of  July  1772,  before  the  Lord 
Chancellor  of  Ireland ;  and  it  appears  by  the  register's  minutes,  that  a  copy  of  the 
agreement  by  James  and  George  Murray  with  Lady  Rosse's  father,  Mr.  Hu^ 
Edwards,  of  [28]  the  21st  of  October  1730,  for  surrender  of  the  lease  renewed, 
(which  copy  is  before  mentioned  to  have  been  in  the  handwriting  of  George  Murray,) 
was  read  by  order  of  the  Lord  Chancellor,  though  objected  to  by  the  counsd  for 
the  respondents.  His  Lordship  was  pleased  to  direct  two  issues  to  be  tried  upon  a 
feigned  action  by  a  special  jury  in  the  county  of  Tjrronei,  namely,  Whedier  any 
and  what  agreement  was  entered  into  by  Jamee  or  George  Murray  deceased,  or 
either  of  them,  with  Hugh  Edwards,  father  of  the  appellant,  for  a  sale  of  their 
interest  in  the  lands  in  question,  and  of  the  lease  in  the  pleadings  mentioned,  or 
not } — ^And  in  case  there  was  any  agre^nent.  Whether  the  same  was  carried  into 
execution,  or  whether  the  same  was  waved  or  departed  from  by  the  parties  thereto, 
or  either  of  them  7 

The  issues  were  tried  at  the  summer  assizes  for  the  county  of  Tyrone  1775,  when 
a  verdict  was  found,  that  there  was  no  agreement  entered  into  by  James  or  George 
Murray  with  Hugh  Edwards,  for  a  sale  of  the  said  lease. 

The  cause  was  further  heard  upon  the  26th  of  November,  3d,  4th,  and  6th 
December  1776,  before  the  Lord  Chancellor,  on  the  right  of  renewal,  on  account  of 
the  laches  of  the  lessee,  and  the  frauds  practised  by  G^rge  Murray;  and  on  the 
22d  April  1777,  his  Lordship  was  pleased  to  decree,  that  the  plaintiffs  were  intitled 
to  relief,  and  that  the  plaintiff  William  Murray  was  intitled  to  a  new  grant  from  the 
appellants  of  the  lands  in  question,  according  to  the  true  purport  and  intent  of  the 
grants  or  deeds  of  the  28th  October  1685,  and  the  16th  November  1708,  upon  pay- 
ment of  the  several  fines,  with  interest  for  the  same,  and  of  the  rents  and  arrears  of 
rents  and  duties,  which  had  become  due ;  and  his  Lordship  decreed  the  same  accord- 
ingly, and  referred  it  to  a  master  to  ascertain  the  times  when  the  life  in  being  at 
the  time  of  the  said  grant  or  deed  of  the  16th  November  1708,  and  the  two  addi- 
tional lives  therein  inserted,  respectively  determined ;  and  to  take  an  account  of 
what  was  become  payable  for  the  fines  and  the  interest  thereof ;  in  doing  of  which, 
he  was  to  charge  a  fine  of  £7  10s.  as  due  on  the  fall  of  each  of  the  said  three  lives, 
which  had  fallen,  and  was  to  compute  and  allow  interest  for  the  same,  from  the 
expiration  of  three  months  from  the  fall  of  each  life;  and  was  also  to  charge  a 
fine  of  £7  IDs.  at  the  end  of  every  seven  years  from  the  fall  of  each  life  respectively, 
reckoning  seven  years  for  a  life,  as  had  been  usual  in  such  cases,  and  was  to  allow 
interest  for  each  of  such  fines,  to  be  computed  from  the  expiration  of  three  montbi 
after  such  supposed  fall  of  a  life ;  and  also  to  take  an  account  of  what  was  beoome 
due  from  the  rents  and  duties  reserved  and  payable  by  the  said  deed  of  16th 
November  1708 ;  and  the  master  was  to  put  a  value  upon  the  two  bullodks  and  one 
fat  mutton,  annually  payable,  and  to  charge  such  value  in  the  account;  and  in 
computing  interest  on  the  several  fines,  as  aforesaid,  the  master  was  to  compute  the 
same  up  to  the  10th  June  1764  only,  the  time  when  a  tender  is  said  to  have  been 
made  to  the  defendant  Olivia,  in  case  it  should  appear  to  the  master,  that  a  sufficient 
[29]  sum  of  money  to  answer  the  rents,  duties,  and  fines,  with  the  interest  of  such  fines, 
was  made  to  the  defendant  Olivia  on  that  day,  which  the  master  was  to  enquire  into: 
and  in  taking  the  accounts,  the  master  was  to  make  to  the  parties  all  just  allowances. 
And  it  was  decreed,  that  on  payment  of  what  should  appear  to  be  the  amount  of 
such  fines  and  interest,  and  of.  such  rents  and  duties  as  aforesaid,  the  defendant 
Olivia  should  execute  proper  conv^ances  in  law,  containing  a  new  grant  and  oMt- 
firmation  of  the  lands  in  the  pleadings  mentioned,  according  to  the  purport  and 
true  meaning  of  the  deeds  of  the  28th  October  1685,  and  16th  Nov«nber  1708;  in 
which  the  lives  of  his  Royal  Highness  the  Prince  of  Wales,  and  of  the  plaintiff 
William  Murray,  and  also  Mervyn  Murray  his  brother,  were  to  be  inserted,  as  the 
three  lives  to  stand  in  the  place  of  the  lives  which  had  fallen :  and  all  proper  parties 
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were  to  join  in  such  new  grant  or  conveyances,  as  the  master  should  judge  necessary, 
according  to  and  so  far  as  their  respective  estates  and  interest  extended,  and  as 
thej  had  power  to  grant;  and  in  case  the  parties  disagreed,  as  to  the  mode  or 
form  of  such  grant  and  conveyances,  the  master  was  to  settle  the  same.  And  his 
Lordship  wa«  pleased  to  declare,  that  such  new  grant  was  to  be  subject  to  the  claim 
and  demand  of  the  plaintiff  Sophia,  in  respect  of  the  £50  per  annum,  under  the 
tetdement  in  the  pleadings  mentioned.  And  it  being  admitted,  that  the  defendant 
Oliria  had  the  possession  of  the  lands  for  some  time,  she  was  to  account  for  the 
rests  and  profits  thereof  during  such  her  possession.  And  it  was  referred  to  the 
msst^  to  take  such  account;  and  the  master  was  to  make  the  plaintiff  William 
Murray  an  allowance  in  respect  thereof,  in  the  accounts  to  be  taken  as  between  him 
and  the  plaintiff  Sophia.  And  it  was  decreed,  that  the  plaintiffs  should  have  their 
costs  at  law,  respecting  the  issue,  to  be  taxed  by  the  proper  officer,  but  not  the  costs 
in  equity. 

From  the  order  of  the  24th  of  July  1772,  and  the  subsequent  decree,  the  present 
appeal  was  brought;  and,  on  behalf  of  the  appellants,  it  was  insisted  (A.  Wedder- 
burn,  J.  Mansfield),  that  the  evidence  of  the  agreement  of  the  21st  of  October  1730, 
for  surrender  of  me  lease  by  James  Murray  and  his  son  George,  to  the  father  of 
Lady  Rosse,  being  clear  and  uncontradicted,  the  Lord  CJhancellor  of  Ireland  ought 
to  have  dismissed  the  respondents  bill  on  the  first  hearing,  without  directing  an 
issue  for  the  trial  of  that  fact  by  a  jury.     But  if  such  issue  was  proper,  the  final 
decree  directing  a  renewal  on  the  terms  therein  mentioned,  was  submitted  to  be 
improper,  because  the  covenant  on  which  the  respondents  found  their  pretensions 
to  a  renewal,  is  only  to  add  a  new  life  on  the  falling  of  every  old  one,  if  the  lessee 
should  pay  a  fine  of  £7  10s.  witiiin  three  months  after :  but  instead  of  attending  to 
this  restriction  of  time,  George  Murray,  through  whom  the  respondents  derive  their 
daim,  suffered  two  lives  to  drop,  and  above  twenty  years  to  elapse,  without  ever 
tendering  a  fine;  and  in  consequence  of  his  death  in  1763,  his  life  being  the  last, 
the  lefMe  expired  before  any  kind  of  appli-[30]-oation  was  ever  made  for  a  renewal ; 
clearly  therefore,  in  point  of  law,  the  right  of  renewal  was  no  longer  subsisting. 
That  whenever  a  Court  of  Equity  is  resorted  to  for  relief  against  the  lapse  of  time, 
it  is  incumbent  on  the  party  applying,  to  allege  and  prove  some  favourable  ciroum- 
stutces  in  excuse  for  ihe  omission :  the  only  facts  for  this  purpose,  in  the  present 
case,  were  the  coverture  of  the  respondent,  Mrs.  Murray,  and  the  infancy  of  her 
son;  but  however  available  coverture  and  infancy  may  be  in  other  instances,  and 
even  though  such  pleas  should  in  general  be  deemed  sufficient,  still  they  occurred  too 
late  to  operate  in  favour  of  the  respondents,  two  of  the  lives  having  dropped,  and 
more  than  seven  years  from  the  time  prescribed  by  the  covenant  to  renew,  having 
elapsed,  and  consequently  the  right  of  renewal  having  been  long  lost,  before  the 
title  of  the  respondents,  which  was  under  a  marriage  settlement,  dated,  and  pre- 
tended to  have  been  made  in  1748,  but  proved  not  to  have  been  executed  till  1758, 
commenced.     That  the  grounds  of  the  decree  in  Ireland  seemed  principally  to  have 
been,  that  the  original  lease  in  question  was  without  any  negative  words  to  make 
the  covenant  of  renewal  void,  if  the  lessee  should  not  pay  the  fine  within  the  tliree 
montiis  limited,  and  that  a  power  of  distraining  for  the  fine  of  renewal  was  given ; 
but  both  of  these  arguments  were  open  to  a  plain  answer.     In  respect  to  the  first, 
the  words  of  the  covenant  expressed  clearly,  tiiat  the  intention  of  the  parties  to  the 
lease  was  only  to  allow  the  lessee  three  months  for  electing  whether  he  should  renew 
or  not)  and  liierefore  it  was  unnecessary  to  add  n^ative  words.     As  to  the  second 
argument,  it  proceeded  on  a  mistake,  for  the  power  to  distrain  was  not  for  the  fine 
of  renewal,  but  for  a  fine  of  the  like  sum,  in  case  of  the  lessee's  neglecting  to  prove, 
at  any  Easter  court-leet,  the  existence  of  the  lives  in  being ;  which  latter  meant  nothing 
more  than  to  force  the  tenant  to  shew,  from  time  to  time,  how  near   the  lease 
existing  waa  to  its  determination,  or  whether  it  was  not  actually  determined,  and  to 
remove  ihe  onus  prohemdi  from  the  owner  of  the  inheritanca 

On  the  other  side  it  was  said  (J.  Dunning,  W.  Selwyn),  that  the  appellants,  by 
way  of  defence  to  the  bill  brought  by  the  respondents,  relied  on  the  purchase  made 
by  Hugh  Edwards,  under  the  articles  of  the  21st  October  1730.  But  an  issue  having 
been  directed,  a  verdict  had  been  found,  to  the  satisfaction  of  the  Court,  that  no 
such  articles  were  ever  executed.  And  as  to  the  neglect  in  tendering  the  fines  for 
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renewal,  it  was  admitted  by  the  appellant  Lady  Boase,  in  her  answer,  that  she  resided 
in  England  for  some  time  before  the  death  of  George  Murray,  who  was  tiie  surriTW 
of  the  three  cetttiique  vies  named  in  the  deed  of  1708,  and  who  died  in  February 
1763 ;  and  that  she  continued  in  England  till  November  1763.  While  Lady  Rone 
remained  abroad,  or  out  of  Ireland,  the  respondents  had  no  opportunity  of  tendering 
the  money  due  for  fines.  It  was  also  admitted,  that  soon  after  her  return,  application 
was  made  to  her  for  a  renewal.  A  proper  tender  wag  then  made  on  b^alf  of  the 
respondents,  of  a  sufficient  sum  of  money  for  the  [31]  fines  due  for  renewal  of  the 
lease,  with  interest  for  the  same,  which  was  refused.  And  it  was  hoped  that  these  cir- 
cumstances afforded  a  sufficient  apology  for  any  neglect  that  might  be  imputed  to  the 
respondents,  in  not  making  the  tender  at  the  time  required,  in  a  case  where  a  com- 
pensation might  be  made,  and  had  been  offered.  It  was  submitted,  therefwe,  that  the 
decree  of  the  Court  of  Chancery  in  Ireland  was  perfectly  right. 

But  after  hearing  counsel  on  this  appeal,  it  was  ordbbbd  and  adjudgkd,  that  the 
order  and  decree  therein  complained  of  should  be  reversed,  and  that  the  respondents 
bill  should  be  dismissed.     (MS.  sub  anno  1779,  p.  259.) 


Cask  5. — Kichakd  Vicaks  and  another, — AppdlanU ;  Timothy  Colclough 
and  others, — JRespondents  [30th  April  1779]. 

A  Lease  of  lands  in  Ireland,  made  after  the  lessor's  estate  had  been  put  under 
sequestration  for  a  contempt  of  the  Court  of  Exchequer  in  that  kingdom,  was 
held  to  be  good,  the  lessee  having  no  notice  of  such  sequestration.      Where 
there  is  no  evidence  of  a  trust,  a  Court  of  Equity  will  not  presume  any. 
Dbcrbbs  of  the  Irish  Court  of  Exchequer  affirmed. 

[Mew's  Dig.  vi.  1178:  liv.  1356.] 

Barnaby  Carroll,  Esq.  deceased,  who  had  become  a  convert  to  the  Protestant  rdi- 
gion,  and  performed  all  the  requisites  essentially  necessary  to  conformity,  as  pre- 
scribed by  the  Popery  laws  in  that  kingdom,  (except  that  his  certificate  was  irregu- 
larly filed,)  professed  himself  a  Protestant,  studied  in  the  Temple,  and  was  called  to 
the  bar,  in  the  year  1718,  purchased  an  estate  in  the  Queen's  County,  on  which  he  laid 
out  a  considerable  sum  of  money,  and  continued  in  possession  of  this  estate  about 
five  years,  when  Richard  Vicars  deceased,  father  of  the  appellant  Vicars,  having 
found  out  the  irregularity  above  alluded  to,  on  the  13th  of  February  1723,  exhibited 
his  bill  in  the  Court  of  Exchequer  (grounded  on  the  several  acts  of  Parliament  in  Ire- 
land, to  prevent  the  growth  of  Popery)  against  the  said  Barnaby  CarroU,  stating  him- 
self a  Protestant,  and  that  Barnaby  Carroll  was  a  Papist,  and  disabled  by  those  acts 
from  purchasing,  and  therefore  praying,  that  he,  as  the  first  Protestant  discoverer, 
might  be  decreed  to  the  estates  purchased  by  the  said  Barnaby  CarroU.  And,  on  the 
single  ground  above-mentioned.  Vicars  obtained  a  decree  for  the  estate,  with  an 
account  of  the  mesne  rents  and  profits  thereof  from  the  time  of  filing  his  bill ;  in 
consequence  of  which  he  was  put  into  possession  of  the  estate,  (now  worth  £500  a 
year,)  which  he,  during  his  life,  and  Vicars  the  appellant,  since  his  death,  have  peace- 
ably enjoyed. 

Vicars  the  discoverer,  not  content  with  having  thus  got  Barnaby  Carroll's  estate, 
without  any  consideration,  prosecuted  with  [32]  unremitting  diligence  the  account 
for  the  mesne  profits ;  and,  in  the  year  1738,  obtained  a  final  decree  against  Bamabv 
Carroll  for  payment  of  £1067  128.  2d.  the  sum  reported  to  be  due  to  him  on  that 
account. 

Pending  these  proceedings,  Barnaby  Carroll,  exhausted  by  the  expence,  and 
stripped  of  his  acquired  estate  in  the  manner  above-mentioned,  in  order  to  avoid  the 
distressing  consequences,  which  he  had  reason  to  apprehend  from  his  inability  to 
pay  what  should  be  reported  due,  was  oUiged  to  quit  Ireland,  and  seek  an  asylum  in 
London,  committing  to  one  Thady  Eeenan,  w4io  had  served  him  in  the  capacitv  of 
l>ailiff  or  steward,  the  care  and  management  of  his  paternal  estate  at  Eilmain,  con- 
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taining  400' acres,  well  stocked  with  cattle,  besides  a  large  quantity  of  timber,  wWch 
had  be6n  proYided  for  building,  and  other  e£fectB. 

In  the  absence  of  Barnaby  Carroll,  Vicars  the  discoverer  obtained  a  sequestration 
against  all  his  estate  and  effects,  by  virtue  of  which,  the  appelant  Vicars,  who  was  the 
principal  acting  sequestrator,  seized  all  the  personal  property  of  Bamaby  Carroll 
that  he  could,  and  caused  the  tenants  of  his  paternal  estate  of  Kilmain,  and  of  a  lease- 
hold interest  in  the  Queen's  County,  the  profit  rent  of  which  was  £44  a  year,  to  be 
aerred  with  orders  to  pay  their  respective  rents  to  the  sequestrators,  and  ap{4ied  to 
the  Court  to  compel  the  tenants  of  Kilmain  (who  were  only  tmiants  at  will)  to  dis- 
cover their  respective  tenures  and  rents,  and  to  have  the  lands  set  for  their  full  value, 
(alleging  that  they  were  then  under-let)  and  the  rents  paid  to  the  sequestrators.  He 
accordingly  obtained  several  orders  for  that  purpose :  but  Keenan,  who  occupied  ih& 
best  part  of  the  lands,  refusing  to  comply  witii  the  terms  of  those  orders,  was  attadied 
for  disobedience,  and  obliged  to  answer  personal  interrogatories,  to  dear  himself 
from  the  cont«npt ;  and  thinking  that  he  had  as  good  a  right,  at  least,  as  Vicars  the 
diacov^rer,  to  a  ^are  of  the  plunder  of  Bamaby  Carroll's  fortune,  Keenan  embraced 
this  opportunity  of  setting  up  for  himself ;  and,  in  his  answer  to  the  personal  inter- 
rogatories, stated,  (among  otiliar  things,)  that  by  parol  agreement,  confirmed  by  a 
ktter  from.London,  Bamaby  Carroll  had  demised,  or  agreed  to  let  him  the  estate  at 
Kilmain,  for  the  term  of  31  yeaxs,  to  oommence  from  the  Ist  of  May  1 734,  at  the  rent 
of  £98  5».  per  annum,  and  he  insisted  on  his  tide  under  the  said  agreement,  as  being 
prior  to  the  decree  and  sequestration :  on  hearing  the  mattM-  of  contempt  on  the  27th 
July  1745,  Keenan  was  discharged  from  the  attachment.  But  these  proceedings  were 
had  in  the  absence  and  without  the  knowledge  of  Barnaby  Carroll,  whose  interest  it 
was  to  have  opposed  the  iniquitous  pretensiona  of  Keenan,  if  he  had  been  informed 
thereof. 

In  March  1746  Richard  Vicars  the  discoverer  died,  leaving  ths  appellant  Vicars, 
his  only  son  and  heir,  and  sole  executor  of  his  will,  which  the  appelant  proved,  but 
did  not  revive  the  decree  and  sequestration,  which  l^  that  event  had  become  abated, 
until  [83]  July  1760,  although  he  all  along  continued  in  receipt  of  the  rents. 

FnHD  the  time  of  Barnaby  Carroll's  coming  to  En^and  in  the  year  1734,  until  the 
year  1739,  he  received  only  aome  very  trifling  remittances  from  Keenan;  but  from 
1739  to  1749  he  did  not  receive  a  shilling ;  and  retisonafaly  imagining  that  his  estates 
and  stock,  if  faithfully  managed,  would  have  produced  sufficient  in  the  space  of  fifteen 
years  to  have  discharged  the  sequestration,  he  turned  his  thoughts  to  a  new  arrange- 
ment of  his  affairs ;  and  having  contracted  an  intimacy,  which  by  degrees  grew  into 
friendship,  with  Mr.  Thady  Carroll,  a  man  of  good  family  and  connections,  of  the 
same  country,  he  applied  to  him  for  hia  assistance  to  get  in  some  money  that  wm  due 
to  him  in  Ireland,  and  to  discharge  Keenan,  his  bailiff,  from  his  employ,  and  to  call 
hiia  TO  account  for  the  various  embeazlements  of  which  he  had  been  guilty ;  and  as  an 
indaoemcnt  to  Thady  Carroll  to  undertake  this  business,  and  to  excite  his  attention 
to  bis  interest,  he  profMsed  to  let  him  a  part  of  the  lands  of  Kilmain  at  a  moderate 
rent,  reserving  to  himself  a  favourite  spot  of  about  37  acres,  which  he  intended  to 
make  the  seat  of  his  future  residence:  on  this  application  a  treaty  ensued,  which 
ended  in  an  agreement,  that  Thady  Carroll  should  accept  the  necessary  powers  for  tlie 
above  purposes,  and  that  Bamaby  Carroll  should  grant  him  the  proposed  lease. 
Accordingly,  by  indenture  of  lease,  bearing  date  the  1st  of  May  1749,  Barnaby 
Carroll,  in  consideration  of  the  rents  and  covenants  on  the  part  of  Thady  Carroll  to 
be  paid  and  performed,  and  for  other  causes  and  considerations,  did  demise  and  to 
farm  let  unto  the  said  Thady  Carroll  all  that  the  town  and  lands  of  Kilmain,  situate 
in  the  parish  of  Saint  Kerran  near  Birr,  in  the  King's  County,  containing  by  estima- 
tion 40O  acres,  to  hold  the  said  town  and  lands  with  the  appurtenances,  (except  as 
after  excepted,  that  is  to  say,  the  said  Bamaby  Carroll  did  except  and  reserve  to  his 
own  use,  and  of  his  executors  and  assigns,  the  mill  new  erected  on  the  said  premises, 
together  with  the  miller's  garden,  being  one  acre,  thereunto  annexed  ;  as  also  thirty- 
six  acres  in  and  about  the  old  and  new  intended  mansion-house  of  Kilmain,  Sion 
hiU,  new  garden,  orchard,  wood,  and  grove,)  to  the  said  Thady  Carroll,  his  executors, 
etc.  from  the  day  of  the  date,  for  the  term  of  thirty-one  years,  at  the  yearly  rent  of 
£90  1 5su  of  lawful  money  of  Great  Britain,  dear  of  all  taxes  (quit-rent  only  excepted), 
payable  half  yearly,  on  the  Ist  of  May  and  lat  of  November,  Ihe  first  payment  to  be 
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made  on  the  l»t  of  November  then  next.  Covenant  from  Thady  Carroll  for  thedot 
payment  of  the  rent,  and  that  he  should  not,  without  the  consent  in  writing  of  IlieBid 
Bamaby  Carroll,  his  executors,  etc.  cut  down  or  take  away  from  off  the  said  premiM 
any  of  tiie  timber  or  other  trees  then  growing  thereon.  Covenant  from  Bamaby  Ctr- 
roU  for  quiet  enjoyment;  with  a  clause  that  it  should  be  lawful  for  the  said  Thidj 
Carroll,  his  executors,  etc.  to  surrend^-  the  said  demised  premises  at  any  time  »itlmi 
three  years,  giving  a  year's  notice.  And  it  was  covenanted,  that  if  the  said  l&sdi 
should  exceed  or  not  amount  to  400  acree,  in  either  case  the  ex-[34]-ce88  or  d^i»q 
should  be  paid  for  or  abated  at  the  rate  of  5b.  per  acre.  Bamaby  Carroll  at  tbe  uuie 
time  gave  Thady  Carroll  an  authority  under  his  hand  to  enter  on  and  take  potiMUW 
of  the  said  lands  of  Kilmain. 

On  the  same  day  also,  Bamaby  Carndl  executed  two  letters  of  attorney  to  Tbi^ 
Carroll,  one  impowering  him  to  demand  and  receive  of  Thady  Keenan,  and  all  ote 
persons  then  or  then  lately  occupying  the  lands  of  Kilmain,  all  rent  and  arrears  of 
rent  due  to  him  for  the  same,  and  ail  money  due  to  him  for  timber,  horsea,  am, 
vheep,  corn,  hay,  or  other  stock,  goods,  or  things,  bdonging  to  him  on  the  said  landi, 
And  by  the  other  letter  of  attorney,  Thady  Carroll  was  empowered  to  receive  of  Join 
Short,  Esq.  £200,  part  of  the  money  due  by  his  bonds  and  judgments  to  Baniky 
Carroll,  and  in  case  of  non-payment,  to  sue  for  the  same,  etc. 

The  lease  and  letters  of  attorney  were  all  executed  on  the  same  day,  in  the  p» 
sence  of  Mark  Newdigate,  Esq.  a  major  in  the  army,  Robert  Roberts,  Esq.  depn^ 
remembrancer  of  the  Court  of  Exchequer,  and  a  member  of  the  Irish  Parliament,  ui 
John  Bailey,  a  gentleman  of  character  and  reputable  family. 

In  a  few  days  afterwards,  Thady  Carroll  set  out  for  Irdand,  and  having  regl 
tered  his  lease  in  the  registry  office  in  Dublin,  went  to  Kilmain  Ijie  latter  end  of  J< 
1749,  where  he  produced  his  lease  and  powers,  demanded  possession  of  Keenan 
the  several  other  occupiers  of  the  lands,  and  required  an  aooount  from  Kei 
of  the  rents  and  arrears  due  from  and  received  by  him  as  bailiff,  for  Bamaby  Cam 
and  that  he  would  pay  him  the  balance.  The  several  tenants  attorned  to  ThadjCD 
roll,  except  Keenan  and  his  son,  who  insisted  on  the  parol  agreement  for  a ' 
and  not  only  refused  to  give  possession,  or  attorn,  but  also  to  pay  the  mon^  due  fn 
them  respectively,  or  to  render  any  account;  whereupon  Thady  Carroll,  thnni 
ignorance  of  law,  and  imagining  that  his  lease,  and  the  powers  with  whidi  i» 
invested,  gave  him  a  legal  authority  for  the  purpose,  entered  on  the  lands  in  the 
session  of  Keenan  and  his  son,  and  drove  several  of  their  cattle  to  pound. 

This  irregular  step  gave  rise  to  a  variety  of  prosecutions  against  Thady  Can 
by  the  Keenans,  which  were  productive  of  great  expence,  vexation,  and  distnaa; 
result  of  which  was,  that  Thady  Carroll  was  attached  for  the  irregularity,  and 
wards  thrown  into  prison,  where  he  lay  several  years  before  he  could  get  released. 

On  Thady  Carroll's  hearing  of  the  sequestration,  and  the  pretended  panj  agl 
ment  for  a  lease  set  up  by  Keenan,  which  he  never  had  any  intimation  of  bafoK 
went  to  Kilmain,  he  wrote  to  Bamaby  Carroll,  expressing  his  surprise  thereat; 
in  answer,  informed  him,  that  Keenan's  pretence  was  a  sham,  and  that  with  re 
to  the  sequestration,  he  was  convinced  it  must  have  been  paid  off ;  and  he  desired 
Thady  Carroll  would  call  the  sequestrators  to  an  account.  Thady  Carroll  mx 
ingly  made  several  applications  to  the  appellant  Vicars,  by  letter  and  other{ 
wise,  for  an  account  of  the  mon^  received  by  him  out  of  the  estate,  but  he  ntmxt 
obtain  one. 

Thady  Carroll  finding  that  Keenans  resolved  to  withhold  the  possession  from 
declared  his  intention  to  bring  an  ejectment  against  them  for  the  recovery  of  thel 
in  their  possession;  whereupon  John  Keenan  (the  son)  in  December  1749,  filed t 
in  the  Court  of  Chancery  in  Ireland,  against  Thady  Carroll  and  otlimv,  statinc 
pretended  agreement  from  Bamaby  Carroll  to  Thady  Keenan  his  father,  fbrsl 
of  Kilmain,  and  that  Thady  Keenan  had  demised  to  him  part  of  the  se^d  landi, 
praying  an  injunction.  Thady  Carroll  put  in  his  answer,  and  the  bill  was 
wards  dismissed  with  costs. 

Two  days  after  Thady  Carroll  had  put  in  his  answer  to  John  Keenan's  hi 
Chancery,  viz.  22d  January  1749,  Thady  Keenan  filed  a  bill  in  the  Exchequer 
Thady  Carroll,  Bamaby  Carroll,  and  others,  insisting  on  the  said  pretended 
agreement  for  a  lease,  and  praying  a  specific  execution  thereof,  and  an  injui 
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against  Bamabj  or  Thady  Carroll's  distraining  or  suing  at  law  for  recovery  of  the 
lands. 

Thadj  Carroll  ansvered  this  bill,  which,  though  full  to  a  common  intent,  Eeenau 
took  exceptions  to,  and  obtained  an  injunction.  But  Thady  Carroll  having  put  in  a 
further  answer,  did  in  Hilary  Term  1752,  after  much  ezpence,  and  every  opposition 
and  delay  which  could  be  made  and  given,  obtain  an  order  for  dissolving  the  injunc- 
tion, and  then  brought  his  ejectment  in  the  plea  side  of  the  Exchequer,  against 
Keenan,  for  recovery  of  the  said  lands. 

Thady  E9enan  amended  his  biU,  and  thereby  charged,  that  Thady  Carroll's  lease 
was  a  scheme  to  defeat  Eeenan's  lease,  and  to  disturb  the  sequestrators,  and  was  in 
trust  for  Bamaby  Carroll ;  that  he  had  notice  of  the  sequestration,  and  that  he  and 
Barnsby  CarroU  both  knew  that  Keenan  had  established  his  agreement  against  the 
sequestraton ;  and  Keenan  by  his  amended  biU  prayed  a  specific  execution  of  his  pre- 
traided  agreement,  and  another  injunction  to  restrain  Thady  Carroll  from  proceeding 
at  law. 

Thady  Carroll  answered  this  bill,  and  fully  denied  the  suggested  equity,  and  the 
several  charges  therein  of  fraud  and  trust ;  insisted  on  the  fairness  and  validity  of 
his  lease,  and  for  the  truth  thereof,  and  the  pretence  of  the  parol  agreement  for  a  lease 
set  up  by  Keenan,  he  referred  to  the  answer  of  Bamaby  Carroll ;  for  want  of  whicli, 
as  Thady  Carroll  had  referred  thereto,  the  Court  granted  Keenan  a  temporary  in- 
junction. 

In  February  1753,  Thady  Carroll  obtained  an  order  on  debate  ttiat  Keenan  should 
give,  and  he  accordingly  did  give  him  judgment  at  law  on  the  ejectment,  with  stay 
of  execution,  in  which  case  the  injunction  was  to  be  continued  to  the  hearing,  Keenan 
undertaking  to  speed  his  cause. 

In  October  1754,  Barnaby  Carroll  died  intestate,  leaving  the  appellant  Grace  his 
nephew  and  heir  at  law,  who  obtained  administration  of  his  effects  in  1755,  and  pos- 
sessed himself  of  all  his  [36]  deeds  and  writings,  of  the  letters  of  Thady  Keenan  and 
Thady  Carroll  to  Barnaby  Carroll,  and  all  other  papers  rdative  to  the  lands  of  Kil- 
main,  from  which  must  appear  the  fraud  or  trust,  if  any  such  had  been,  or  the  reality 
of  the  lease  granted  to  Thady  Carroll,  and  the  truth  or  falsehood  of  Keenan's  preten- 
sions. 

Although  the  death  of  Barnaby  Carroll  had  put  an  end  to  the  sequestration,  yet 
the  appellant  Vicars  continued  to  receive  the  rents  of  Kilmain ;  and  although  his 
demand  for  mesne  profits  under  the  decree  in  the  discovery  suit,  must  have  been  more 
than  discharged  by  perception  of  the  rents  during  a  period  of  eighteen  years,  and 
was  originally  but  a  personal  demand,  yet  he  contended  that  the  sequestration  was 
Still  subsisting,  or  could  at  any  time  be  revived ;  that  the  rents,  etc.  which  he  received, 
after  deducting  his  costs  in  recovering  them,  had  not  been  sufficient  to  keep  down  the 
interest  of  the  principal  money ;  and  that,  upon  balance  of  accounts,  there  still  re 
mained  due  to  him  the  sum  of  £1400,  which  he  insisted  was  a  lien  upon  his  real 
estatCL  And  having,  by  his  address  and  management,  persuaded,  or  intimidated,  tlie 
appellant  Grace  into  an  acquiescence  in  these  positions,  he,  on  the  5th  of  July  1757, 
filed  a  bill  in  the  Court  of  Chancery  against  the  appellant  Grace,  as  heir  and  ad- 
ministrator of  Barnaby  Carroll,  to  revive  the  original  discovery,  suit,  decree,  and 
sequestration ;  and  Grace  on  the  same  day  appeared,  and  put  in  an  answer  to  the  said 
bill,  hjr  which  he  admitted  the  sum  of  il400  to  be  due  to  Vicars,  and  making  no 
objection,  by  his  answer,  to  the  revival  of  the  decree  and  sequestration,  the  same  were 
revived  as  matters  of  course.  And  Grace  having  been  thus  drawn  in,  to  allow 
Vicars's  demand,  and  to  consider  it  as  a  subsisting  charge  upon  his  real  estate,  per- 
mitted Vicars  to  continue  in  receipt  of  the  rents  of  Kilmain,  and  to  apply  them  to 
the  discharge  of  a  debt  already  annihilated  by  payment,  and  to  which,  if  it  had  really 
existed,  Grace,  or  his  real  estate,  were  not  liable  either  in  law  or  equity,  it  being  only 
a  simple  contract  debt. 

In  this  situation  matters  rested  tiU  August  1759,  when  Vicars,  with  views  which 
may  be  collected  from  his  subsequent  conduct,  suggested  to  Grace,  as  a  measure  for 
their  mutual  advantage,  that  he  should  get  possession  of  Kilmain  by  purchasing 
Eeenan's  pretended  tifle,  and  that,  uniting  it  with  his  own  under  the  sequestration, 
he  could  not  fail,  on  one  or  other  of  these  grounds,  to  make  an  effectual  opposition 
to  Thady  Carroll's  lease ;  and  Grace,  adopting  this  idea,  it  was  agreed  between  them 
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to  treat  with  Keenan  for  an  assignment  of  his  pretended  interest,  the  reality  of  whiA 
they  had  both  uniformly  contested  for  twenty  years ;  and  although,  in  an  sffidiTit 
sworn  by  Vicars,  on  the  20th  of  January  1769,  and  read  on  the  hearing  of  tiiis  csute, 
he  positively  denied  that  Thady  Keenan  "  hdd  or  let  the  lands  of  Kilmain  to  nnd« 
tenants,  by  virtue  of  the  parol  agreement  pretended  to  have  been  made  to  him  by 
Barnaby  Carroll,  but  said  he  held  and  occupied  the  said  lands,  and  demised  thewae, 
by  virtue  of  some  orders  given  him  by  Barnaby  Carroll  for  that  purpose,  as  [37]  hii 
agent  or  steward,  and  not  otherwise,  a»  Keenan  himself  had  informed  kim,  whoi  he 
first  served  him  with  the  sequestration  ;  "  and,  in  the  conclusion  of  ttis  sffidsvit, 
swore,  "  that  Grace  had  many  letters  of  the  said  Keenan's  hand-writing  to  Banulr 
Carroll,  that  pFainly  shewed  he  was  only  his  agent  or  servant;  " — ^yet,  about  sews 
months  after  making  this  affidavit,  Vicars  came  to  an  agreement  with  Keenan  for  the 
purchase  of  his  pretended  term  and  interest ;  and  Keenan,  by  deed,  dated  SOth  ABga* 
1759,  in  consideration,  as  therein  stated,  of  £100,  assigned  the  same,  Mid  the  bendt 
of  his  suit  against  Thady  Carroll,  to  Vicars  and  Grace,  but  for  the  sole  use  of  Vian, 
by  whom  the  consideration  was  paid,  and  to  whom  Keenan  gave  up  his  possession. 

Thady  Carroll  disabled,  by  his  long  confinement  and  great  eipences  at  law,  froa 
prosecuting  his  claim  with  that  vigour  which  he  otherwise  would  have  done,  did  i4 
get  rid  of  the  injunction  obtained  by  Keenan  until  1761,  when  (after  several  co* 
ditional  orders  for  dissolving  it,  unless  Keenan  set  down  his  cause,  and  a  variefef  rf 
artifices  to  give  delay)  the  Court  dissolved  the  injunction  without  further  motioi, 
Keenan,  or  rather  Vicars,  who  had  purchased  his  suit,  not  daring  to  bring  his  c»a» 
to  a  hearing. 

Upon  the  injunction's  being  dissolved,  it  was  necessary  to  have  a  rule  in  the  pit 
side  of  the  Exchequer,  for  liberty  to  proceed  on  the  judgment  in  ejectment;  Th»4 
Carroll's  attorney  entered  a  rule  as  of  course  for  that  purpose,  and  a  writ  of  hebei 
facias  possessionem  was  thereupon  issued,  under  which  Thady  Carroll  got  po 
of  Kilmain,  and  dispossessed  Vicars. 

It  was  'Oiady  Carroll's  fate  to  be  still  unfortunate ;  the  rule  under  which  the  habti 
issued,  bore  date  as  of  the  law  term,  and  by  fiction  of  law  was  prior  in  time,  thoi 
subsequent  in  fact,  to  the  order  for  dissolving  the  injunction,  which  was  made  in 
eight  days  after  Trinity  Term  1761. 

Vicars,  therefore,  in  Michaelmas  Term  1761,  applied  to  the  Court,  and,  on  1 
mistake  of  the  attorney,  the  habere  was  declared  to  hase  issued  irregularly,  and  it 
ordered  that  Thady  Carroll  should  restore  the  possession  to  Vicars,  and  pay 
together  with  £25  which  he  had  received  from  the  under  tenants;  and  that  an  attse 
ment  should  issue  against  him.     The  possession  was  accordingly  restored. 

Vicars  was  sensible  that  this  could  be  but  a  temporary  advantage,  and  that  TTii 
Carroll's  lease  must  eventually  be  established.  Grace  could  have  no  doubt  of  Carrol 
success ;  for  he  had  often  acknowledged  the  validity  of  the  lease,  notwithstanding' 
opposition  to  it.  In  this  unity  of  sentiment  with  respect  to  Carroll's  lease.  Via 
treated  with  Grace  for  the  purchase  of  the  inheritance  of  all  the  lands  of  Kilmi 
as  well  those  comprized  in  the  lease  to  Thady  Carroll,  at  the  yearly  rent  of  j£90  II 
as  those  excepted  out  of  the  lease,  which  were  of  the  yearly  value  of  £50,  and  it 
agreed  between  them,  that  Vicars  should  pay  to  Grace,  upon  the  whole  estate  bd 
conveyed  to  him,  the  sum  of  £1137  10s. ;  and  that  he  should  also  grant  to  Grace  ] 
acres  [38]  of  the  demesne,  for  his  life,  at  the  yearly  rent  ot  Is.  In  pursuance 
tliis  agreement,  the  appellant  Grace,  by  deeds  of  lease  and  release,  dated  the  23d  ■ 
24th  of  December  1761,  and  by  fine,  for  the  above  considerations,  conveyed  to  i 
Theobald  Medlicott,  in  trust  for  Vicars  and  his  heirs,  the  whole  estate  of  Kibnt 
containing  400  acres;  an  estate  which,  subject  to  Thady  Carroll's  lease,  was  at 
time  worth  £6000  at  least,  and  is  let  at  £1  28.  9d.  per  acre. 

The  appellant  Vicars  had  been  in  possession  of  the  acquired  estate  of  Bami 
Carroll,  under  the  decree  in  the  discovery  cause,  for  fifteen  years.     He  succeeded 
his  father,  who  had  enjoyed  it  for  a  like  period.     It  was  ttie  reward  of  his 
as  a  discoverer,  and  cost  nothing.     With  the  spoil  of  this  estate,  the  appellant 
self  had  now  purchased  Kilmain,  the  old  family  estate  of  Barnaby  CarrolFs  « 
tors,  and  the  grand  object  which  he  had  long  in  view,  for  a  most  inadequate 
si  deration ;  he  had  received,  if  not  by  fraud  and  imposition  on  Grace,  y^  thral 
his  ignorance  and  timidity,  full  satisfaction  for  all  his  trump'd-up  demands 
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(he  eequeetration,  which  he  had  not  a  colour  of  right  to ;  and  he  had  also  an  allow- 
•Doe^  as  must  be  presumed,  from  Grace,  on  his  purchase  of  Eilmain,  for  the  value  of 
Carroll's  intoreat,  on  the  lands  demised  to  him.  And  yet  he  was  not  content ;  he  was 
determined  to  swallow  up  Thady  Carroll's  lease,  or,  by  vexatious,  oppressive,  and 
expeoiive  suits,  (which  his  aoquisitioas  of  Barnaby  Carroll's  estates  enabled  him  to 
support,)  80  to  harrass  and  oppress  Thady  Carroll,  as  to  prevent  him  from  suing 
fwr,  or  enjoying  the  benefit  of  it. 

With  this  view,  in  May  1672,  Vicars  filed  a  voluminous  biU,  consisting  of  21S 
aheets,  in  tibe  Exchequer  against  Thady  Carroll,  stating,  amongst  other  things,  the 
original  biU  filed  by  Yicars,  the  discoverer,  against  Barnaby  Carroll  in  1723 ;  the 
decree  thereon ;  and  that  Barnaby  Carroll  having  appealed  therefrom,  the  decree  was 
affirmed;  the  sequestration  in   1739;  thp  various  proceedings  of  Yicars  against 
Thady  Keenan ;  the  paxol  agreement  for  a  lease  set  up  by  the  latter,  and  the  result 
of  that  contest,  in  which  Barnaby  Carroll,  though  it  was  his  interest  to  have  aided 
the  sequestrators,  never  interfered ;   that  the  costs  attending  those  proceedings 
exceeded  the  rents  received  by  the  sequestrators ;  he  stated  a  colourable  conveyance 
vhich  had  been  made  by  Barnaby  CarroU  in  December  1738,  to  one  Gieorge  Arm- 
strong, for  a  nominal  considwation  of  £3150;  stated  the  death  of  Vicars,  the  dis- 
coverer, in  1746 ;  that  plaintiff,  his  son,  heir,  and  iole  executor,  had  revived  the 
decree  and  sequestration  against  Barnaby  Carroll ;  that  Keenan  having  estaUished 
his  lease,  and  refused  to  supply  Barnaby  Carroll  with   more  money,  the  latter  con- 
certed a  scheme  with  Thady  Carroll,  who  was  then  in  London,  to  defeat  Keenan's 
term  and  the  sequestration ;  that  Thady  CarroU,  under  the  directions  of  Barnaby 
Carroll,  returned  to  Ireland,  and  in  June  or  July  1749,  went  down  to  Eilmain ;  and 
then  follows  a  long  detail  of  the  irregular  steps  taken  by  Thady  Carroll  against  the 
Keenans  to  [39]  get  possession ;  their  various  prosecutions  of  him ;  tixe  attachment 
against  him ;  his  imprisonment  and  his  discharge  from  confinement :  the  bill  then 
states  the  ejectment  brought  by  Thady  Carroll ;  the  original  and  amended  bills  of 
Keensn  for  an  injunction ;  Thady  Carroll's  answers  and  defence;  and  the  progress  of 
that  suit,  to  which  Eeenan  had  not  made  Vicars  a  party,  though  entitled  to  the  benefit 
of  the  said  decree  and  sequestration ;  but  that  Barnaby  Carroll  never  put  in  any 
answer  to  Eeenan  s  bill,  though  urged  thereto  by  Thady  Carroll ;  stated  the  death  of 
Barnaby  Carroll,  and  the  revival  of  tite  original  suit  against  Grace,  his  heir  and 
administrator ;  the  appellant's  agreement  with  Eeenan  for  the  purchase  of  the  benefit 
of  his  term,  and  Keenan's  assignment  thereof  and  delivering  up  to  the  appellants  the 
lands  of  Eilmain ;  the  order  obtained  by  Thady  Carroll,  after  such  assignment,  for 
dissolving  the  injunction,  which  he  stated  was  without  notice  to  plaintiff,  and  by  sur- 
prise ;  Thady  Carroll's  irregularly  issuing  an  habere,  and,  by  virtue  thereof,  taming 
the  appellant  Vicars  out  of  possession ;  fiie  order  for  restoring,  and  ihe  consequent 
relinquishment  of,  the  possession  to  Vicars.     The  bill  then  charged,  that  the  lease  to 
Thady  Carroll  was  a  concerted  scheme  to  defeat  Eeenan's  lease  and  the  sequestration ; 
that  it  was  not  a  real  lease  intended  for  the  benefit  of  Thady  Carroll,  but  was  colourable 
snd  in  trust  for  Barnaby  Carroll ;  and  the  plaintiff,  by  his  bill,  prayed  a  discovery  of 
&6  fraud  and  trust;  an  injunction  against  Thady  Carroll's  proceedings  oh  his  ejeot- 
ment;  that  the  plaintiff  Vicars   might  be  quieted  in  possession  of  Eilmain,  during 
Keenan's  term,  till  the  decree  and  sequestration  tliotUd  be  discharged;  and  that  the 
lease  made  by  Barnaby  to  Thady  Carroll  might  be  set  aside,  as  calculated  to  defeat  the 
wquestration. 

It  is  observable,  that  in  this  bill  Mr.  Vicars  did  not  take  any  notice  of  his  purchase 
from  Grace,  reserving  it  as  a  ground  for  future  litigation  and  oppression ;  nor  did  he 
even  issue  a,  subpoena  until  several  months  after  it  was  filed,  when  he  was  informed 
of  Thady  Carroll's  intention  to  bring  a  new  ejectment. 

The  possession  of  Eilmain  having  been  changed  by  the  assignment  from  Eeenan 
to  the  appellants,  who  were  not  parties  to  the  ejectment  brought  against  Keenan,  it  was 
tton^it  advisable  to  bring  a  new  ejectment ;  and  accordingly  in  Hilary  Term  1763, 
Thady  Carroll,  in  the  name  of  Thomas  Heyden,  his  feigned  lessee,  brought  his  eject- 
ment in  the  King's  Bench  against  both  the  appellants,  for  recovery  of  the  lands  de- 
mised to  him  by  Barnaby  Carroll ;  to  which  the  appellant  Vicars  appeared,  and  took 
defenoeu 

Thady  Carroll  appeared,  and  put  in  his  answer  to  Vicars's  bill;  and  thereby 
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admitted  the  original  bill  of  discovery,  decree,  and  sequeetration  against  Barnabr 
Carroll ;  and  the  several  proceedings  under  the  sequeetration  against  the  tenants  of 
Eilmain,  and  against  one  Cook,  tenant  to  Bamaby  Carroll,  of  the  lands  in  the  Queen's 
County,  at  the  yearly  profit  rent  of  £44,  which  Vicars  and  his  father  had  received 
from  Cook  to  the  expiration  of  his  [40]  lease  in  1750 ;  said  that  Vicars  had  also  re- 
ceived different  sums  by  the  sale  of  timber  which  he  had  seized  on  Eilmain,  and  rents 
received   by  one   Goddart  under   a  prior  sequeetration   against  Bamaby  Carwdl, 
for  not  answering  a  bill  which  was  afterwards  dismissed  ;  admitted  the  contest  between 
Vicars  the  discoverer,  and  Thady  Eeenan,  steward  to  Barnaby  Carroll ;  the  preten- 
sions set  up  by  Eeenan  to  a  parol  agreement  for  a  lease  from  Bamaby  Carroll,  which 
defendant  bdieved  he  never  had,  nor  had  ever  been  established  by  the  Court;  insisted 
that  the  costs  of  Vicars  and  the  sequestrators,  in  the  said  contest,  ought  not  to  affect 
defendants  title,  or  to  be  allowed  out  of  the  rents  received  by  them ;  and  believed  that 
the  debt  decreed  to  Vicars  had  been  fully  satisfied ;  insisted  that  the  demand  was 
personal,  and  that  Bamaby  Carroll's  estate  was  not  liable  thereto ;  said  he  knew 
nothing  of  the  conveyance  to  Armstrong,  and  believed  no  use  was  made  of  it ;  he  said, 
that  having  been  in  England  from  1746  until  1749,  and  having  for  several  yean 
before  lived  in  friendship  and  intimacy  with  Bamaby  Carroll,  tiio  latter  informed 
him  he  had  lands  to  set,  and  that  he  would  make  him  a  beneficial  lease,  upon  which 
defendant  treated,  and  agreed  with  him  for  a  lease  of  part  of  Eilmain  for  31  years, 
at  58.  an  acre;   that  accordingly  Bamaby  Carroll  granted  to  defendant  the  lease  in 
question,  and  gave  him  a  power  to  take  possession  of  Eilmain,  and  also  executed  the 
letters  of  attorney,  before  stated,  to  defendant,  who  was  not  to  have  any  gratuity  for 
his  trouble ;  that  defendant  returned  to  Ireland  and  registered  his  lease  on  the  23d  of 
June  1749,  and  then  went  to  Eilmain  and  demanded  tixo  possession,  and  an  account 
from  Eeenan,  who  said  he  had  an  agreement  for  a  lease  from  Barnaby  Carroll,  (which 
was  the  first  intimation  defendant  ever  had  thereof) ;  he  said  that  some  of  the  othw 
occupiers  attorned  to  him,  but  tliat  the  Eeenans  refusing  to  deliver  up  posseesion,  he 
entered  on  the  lands  demised  to  him  by  virtue  of  his  lease,  and  entered  on  the  excepted 
lands  under  the  power  from  Bamaby  Carroll ;  he  acknowledged  his  irregular  proceed- 
ings against  Eeenan,  for  which  he  had  been  attached  by  the  Court  of  Common  Plea*, 
and  which  steps  he  pursued  through  the  advice  of  a  country  attorney ;  he  said  he  had 
never  heard  that  Eilmain  was  under  sequeetration  until  after  his  arrival  in  Irdand 
in  1749,  and  that  then  he  demanded  an  account  from  the  sequestrators,  but  that  no 
account  had  been  furnished ;  he  said  that  he  had  informed  Bamaby  Carroll  of  his  pro- 
ceedings, who  approved  thereof,  and  by  letter  of  29th  July  1749,  assured  defendant 
that  Eeenan's  pretension  was  a  sham  and  an  artifice  to  defraud  him ;  he  admitted 
that  plaintiff,  as  executor  of  his  father,  had  obtained  an  order  to  revive  the  decree 
and  sequestration  against  Bamaby  Carroll,  but  he  believed  that  Barnaby  Carroll 
thought  the  sequestration  was  paid  off  or  determined  by  the  death  of  old  Vicars ;  he 
admitted    the    several    bills    filed    against    him    by   Eeenan,   and    hia    answers 
thereto;    and    that    in  one   of    his    answers    he    referred    to    the    answer  which 
Barnaby    Carroll     should     put    in,     and     that    Barnaby     Carroll     though     [41] 
pressed  to  answer,  never  did ;  but  he  denied  that  Barnaby  CarroU  refused  to  answer 
for  the  reasons  set  forth  by  plaintiff ;  admitted  the  death  of  Barnaby  Carroll  in  1754, 
and  the  revival  of  Vicars's  original  suit  and  sequeetration  against  the  appellant  Grace, 
his  nephew,  heir,  and  administrator,  as  also  the  revival  of  Eeenan's  cause;  believed 
that  for  £100  the  appellants  bought  from  Eeenan  his  pretended  interest  and  the 
benefit  of  his  suit  against  defendant  with  a  fraudulent  intent  to  oppose  defendant's 
lease ;  he  said  that  Vicars  attended  Eeenan's  cause  after  the  assignment  by  Eeenan 
of  his  suit  and  interest,  and  fee'd  counsel  to  oppose  the  injun,ction  being  dissolved, 
and  promised  to  set  down  the  cause  for  hearing,  which  if  he  had  done,  the  cause  might 
have  been  determined  before  the  filing  of  Vicars's  bill,  but  that  failing  to  set  it  down, 
theinjunction  was  dissolved,  and  defendant  irregularly  issued  an  ^a6er«  on  the  j  udg- 
ment  confessed  by  Eeenan  ;  he  said  that  he  had  brought  a  new  ejectment  in  tJbe  King's 
Bench,  and  meant  to  proceed  to  trial  thereon,  and,  if  he  got  a  verdict,  to  take  possession 
of  the  lands  demised  to  him,  and  no  more ;  he  denied  any  secret  purpose  betweMi  him 
and  Bamaby  Carroll,  or  any  concerted  scheme,  to  defeat  Eeenan's  pretended  a^rree- 
ment,  or  the  sequestration ;  and  said  that  his. lease  was  a  real  bona  fide  lease;  tJiat  no 
trust  whatever  was  annexed  to  it,  but  tliat  it  was  entirely  for  defendant's  own  benefit, 
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and  be  insisted  on  his  lease  and  on  the  statute  of  frauds;  he  said  he  paid  Barnabj 
Carroll  three  guineas  in  part  of  the  rent  on  the  execution  of  the  lease,  for  which 
Barnabj  Carroll  gave  defendant  a  receipt;  and  he  set  forth  such  of  Bamabj  Carroll's 
letters  as  -were  in  his  possession. 

The  appelant  Vioars  took  exceptions  to  the  answer,  and  obtained  an  injunction; 
Thady  Carroll  put  in  a  further  answer,  and  made  several  applications  to  dissolve  the 
injunction,  and  for  liberty  to  go  to  trial  on  his  ejectment;  but  by  the  oppressive 
artifices  made  use  of  by  Vicars,  (who,  on  the  ground  of  his  being  in  contempt,  and  on 
various  other  pretences,  opposed  his  going  to  trial)  the  injunction  was  k^t  up  until 
Easter  Term  1768,  when  Thady  Carroll  obtained  leave  to  go  to  trial,  on  his  Under- 
taking to  stop  after  verdict,  until  the  hearing  of  the  cause,  or  further  order. 

At  length,  after  a  most  vexatious  and  expensive  litigation  of  19  years,  during 
which  period  the  appellant  had  every  opportunity  of  preparing  himself  to  give  an 
answer  to  Thady  Carroll's  title,  and  to  prove  the  suggested  fraud  or  trust,  the  eject- 
ment came  on  to  be  tried  at  the  Summer  assizes  1 768,  when  Thady  Carroll  produced  his 
lease,  the  execution  of  which  was  duly  proved  by  Mr.  Bailie,  the  then  only  surviving 
witness  thweto,  who,  upon  a  strict  cross  examination  with  respect  to  the  intention  or 
deaign  of  granting  such  lease,  or  any  agreement  between  Bamaby  Carroll  and  Thady 
Carroll  touching  the  same,  and  every  circumstance  relative  thereto,  that  might  induce 
a  suspicion  of  a  fraud  or  a  trust ;  deposed,  that  the  lease  was  granted  to,  and  taken  by 
Thady  Carroll,  for  his  own  proper  benefit,  fairly  and  without  fraud,  [42]  and  without 
any  trust  or  agreement  annexed  to  it  for  the  benefit  of  Barnaby  Carroll ;  upcm  which, 
and  the  appellants  not  being  able  to  produce  a  single  witness  to  prove,  or  any  written 
evidence  to  raise,  a  preeumptioti  of  fraud  or  trust,  altiiough  Vicars  had  sent  an  agent 
to  England  to  procure  evidence,  and  had  advertised  in  the  London  papers  (offering  a 
reward)  for  that  purpose ;  and  although  he  was  in  possession  of  all  the  correspondence 
bebween  Bamaby  and  Thady  Carroll,  relative  to  the  lease,  and  the  several  proceedings 
in  consequence  tliereof :  and  failing  in  the  objections,  in  point  of  law,  which  he  made 
to  the  plaintiff's  title,  the  jury,  wiUiout  hesitation,  found  a  verdict  for  the  plaintiff, 
to  the  entire  satisfaction  of  the  judge  who  tried  the  cause:  but  the  appellant,  for 
further  vexation,  moved  the  Court  of  King's  Bench  for  a  new  trial  upon  several  points 
of  law  determined  by  the  judge  at  the  trial,  all  of  which  the  Court  over-ruled,  and 
refused  a  new  trial ;  and  in  Easter  Term  1769,  Thady  CarroU.  obtained  judgment 

The  appelant  Vicars,  for  the  purpose  of  farther  delay  and  oppression,  brought 
a  writ  of  error  in  the  King's  Bench  in  England,  which  Court,  in  "Trinity  Term  1770, 
affirmed  the  judgment  of  the  King's  Bench  in  Ireland. 

Pending  the  writ  of  error,  the  appelant  prepared  a  new  bill,  which  he  filed  on  tlie 
13th  of  November  1769,  against  Thady  Carroll,  (containing  400  sheets)  thereby 
reciting  the  bill  of  1762,  in  the  words  of  it :  And  further  stating  (among  other  things) 
his  purchase  of  the  inheritance  of  Kilmain,  from  Grace,  for  1000  guineas,  over  and 
above  the  sum  of  £1400  which  Vicars  claimed  to  be  due  under  the  sequestration  and  a 
subsisting  charge  on  the  estate;  and  that  Grace  conveyed  the  same  to  Medlicott  in 
trust  for  plaintiff ;  and  the  lease  granted  of  part  of  the  premises  to  Grace  for  his  life ; 
the  ejectment  brought  by  Thady  Carroll  in  the  King's  Bench ;  that  Keenan's  lease 
having  expired  1st  May  1765,  Thady  Carroll  applied  for  liberty  to  go  to  trial, 
but,  on  plaintiff's  application,  the  Court  stopt  him  until  Easter  Term  1768, 
when  the  Court  permitted  him  to  go  to  trial,  stopping  after  verdict;  and 
that,  after  Trinity  Term  1768,  he  brought  his  ejectment  to  trial  at  the 
assizes,  and  proved  the  execution  of  the  lease ;  and  plaintiff  not  being  able  to  shew 
the  fraudulent  manner  in  which  it  had  been  obtained,  Thady  Carroll  obtained  a 
-verdict^  and  was  proceeding  to  recover  the  lands  under  his  judgment :  he  pretended 
that  the  motive  of  Vicars  deceased,  for  filing  the  bill  of  discovery  was  to  recover  the  pro- 
perty of  a  brother  of  Vicars  which  had  been  purchased  by  Bamaby  Carroll,  who  did 
not  pay  the  consideration  money:  he  charged  that  Thady  CarroU,  at  the  time  of 
making  the  lease,  was  an  utter  stranger  to  the  exception  contained  therein,  and  to  the 
value,  number  of  acres  and  circumstances  of  the  lands  of  Kilmain :  that  Bamaby 
Carroll,  being  in  low  circumstances  and  in  debt,  and  Keenan  having  refused  to  remit 
him  money,  he  formed  a  design  of  turning  Keenan  out  of  possession,  and  caused  a 
power  of  attorney  to  be  drawn,  empowering  Thady  Carroll  to  recover  his  rents  from 
K-eenau ;  and  another  power  of  the  same  [43]  date,  to  take  possession  of  the  premises 
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for  Barnaby  Carroll's  use ;  and,  lest  both  should  fail,  the  lease  was  prepared,  with 
directions  to  Thadj  Carroll  to  register  the  same ;  charged  that  some  secret  trust  wu 
annexed  to  the  lease  by  way  of  defeasance,  then  executed,  importing  that  the  ume 
was  not  intended  to  give  any  real  interest  to  Thady  Carroll ;  that  no  treaty  had  bem 
entered  into,  or  preirious  agreement  made  between  them  touching  tiie  said  lease;  that 
Thady  Carroll  was  not  a  solvent  tenant,  even  at  a  moderate  rent,  of  the  said  lands, 
which  would  require  £500  to  stock  them  properly ;  that  by  a  plan  drawn  many  yean 
since  by  Bamaby  Carroll,  it  appeared  that  several  parts  of  the  lands,  containing  above 
100  acres,  were  excepted  out  of  his  lease,  yet  under  the  said  ejectment  and  judgment 
Carroll  insisted  he  would  take  possession  of  the  whole ;  that  if  Bamaby  Carroll  hid 
answered  Keenan's  bills  he  must  have  confessed  that  the  lease  was  a  scheme  to  disttesi 
Eeenan  and  obstruct  the  sequestration,  and  not  to  give  Thady  CarroU  any  interest 
in  the  premises ;  but  that  Barnaby  Carroll  had  been  cautioned  by  Thady  Carroll  not  to 
admit  the  sames  as  it  would  establish  Keenan's,  and  defeat  Thady  Carroll's  lease ;  and 
the  plaintiff  by  his  new  bill  prayed  a  discovery ;  that  Thady  Carroll  might  be  stopped 
from  proceeding  on  his  ejectment,  and  t^at  his  lease  might  be  set  aside,  and  that  plaia- 
tifi  might  be  quieted  in  his  possession ;  and  might  have  the  benefit  of  Keenan's  bill* 
and  the  answers  thereto,  and  of  plaintiff's  former  bill  and  the  answers  thereto. 

One  bill,  it  seems,  was  not  sufficient  to  answer  Mr.  Vioars's  views ;  but  on  the  same 
13th  November  1799,  he  caused  another  very  long  bill  to  be  filed  in  the  Court  at 
Exchequer  in  Ireland,  against  Thady  Carroll,  in  the  name  of  the  appellant  Grace, 
stating  a  suit  instituted  in  the  year  1736,  in  that  Court  against  Barnaby  Carroll,  by 
Michael  Grace,  in  the  namee  of  the  appellant  Grace  and  his  brother  and  sister,  for  the 
recovery  of  a  legacy  and  other  demands  :  tite  decree  thereon,  and  the  remembrancer's 
report  in  1 738,  by  which  he  certified  the  sum  of  £4500,  besides  interest  and  costs,  to 
be  due  to  them  from  Barnaby  Carroll ;  that  the  said  Michael  Grace,  finding  that  Vicars 
the  discoverer,  had  in  1738,  obtained  a  report  that  £1067  12s.  2d.  remained  due  to 
him  from  Barnaby  Carroll  on  the  foot  of  the  decree  obtained  by  him,  desisted  fnnu 
proceeding  further  in  his  suit  until  Vicars  should  be  satisfied  his  debt  out  of  the 
issues  and  profits  of  Kilmain :  the  bill  then  states  in  d^»il  the  several  suits  in  law  and 
equity,  and  the  proceedings  thereon,  and  the  various  transactions  of  the  several  con- 
tending parties  relative  to  the  lands  of  Kilmain ;  the  agreement  with  Keeaan  for  the 
purchase  of  his  pretended  interest ;  Grace's  sale  of  the  inheritance  to  Vicars,  and  the 
lease  made  by  Vicars  to  Grace ;  and  charges  in  a  variety  of  shapes,  that  Thady  Carroll's 
lease  was  fraudulent  and  in  trust  for  Barnaby  Carroll,  and  that  Thady  Carroll  had 
notice  of  the  sequestration  previous  to  the  execution  of  the  said  lease,  nearly  in  the 
same,  manner  as  stated  by  Vicars's  bill ;  and  the  plaintiff  Grace  by  his  bill  prayed  a 
di8-[44]-covery,  and  that  Thady  Carroll's  lease  might  be  set  aside,  and  he  restrained 
from  further  proceeding  on  the  ejectment,  until  the  hearing ;  that  plaintiff  mi^t  be 
quieted  in  the  possession  of  the  premises  demised  to  him ;  and  that  he  might  have  the 
benefit  of  Keenan's  original  and  amended  bills,  and  Thady  Carroll's  several  answers 
tliereto,  and  all  proceedings  thereon,  and  of  Vicars's  former  bill  and  Carroll's  answers 
thereto,  and  of  the  bill  lately  filed  by  Vicars  against  Thady  Carrel,  and  also  of  the  bill 
filed  in  the  appellant  Grace  and  his  brother  and  sister's  names  against  Bamaby 
Carroll,  and  the  decree,  report,  and  proceedings  thereon. 

The  filing  this  bill  manifests  a  combination  between  both  the  appellants,  to  bear 
down  Thady  Carroll  by  such  an  enormous  load  of  expence,  and  prevent  him  from 
asserting  his  right;  it  states  the  same  case;  contains  the  same  charges  of  fraud; 
suggests  the  same  fictitious  equity,  and  prays  the  same  relief,  as  the  bill  filed  hj 
Vicars :  both  bills  are  signed  by  the  same  counsel,  filed  the  same  day,  and  by  the  same 
solicitor  and  agent ;  and  it  is  admitted  that  Grace's  suit  was  in  trust  for  the  appellant 
Vicars ;  so  that  Grace  lent  his  name,  for  the  purpose  of  oppression,  to  Vicars,  who 
carried  on  both  suits  at  his  own  expence. — Indeed  it  could  not  be  conceived  that  Grace, 
who  had  sold  his  inheritance  to  Vicars  about  eight  years  before^  should  wantonly 
institute  a  suit  from  which  he  could  derive  no  greater  advantage,  than  from  the  suit 
instituted  by  Vicars,  who  had  purchased  the  inheritance;  as  the  fate  of  one  suit  must 
determine  the  other. 

Thady  Carroll  appeared  to  both  bills,  and  on  the  24th  November  1769,  obtained 
an  order  for  time  to  answer  until  the  next  Hilary  Term,  without  an  injunction :  the 
appellants,  however,  entered  process  of  contempt,  and  obtained  injunctions  thovoa, 
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which,  on  motion,  were  set  aside  with  costs ;  but  from  the  great  length  of  the  bills, 
the  much  greater  length*  of  the  answers,  which  it  was  necessary  for  him  to  put  in, 
and  his  long  declining  state  of  health,  it  was  impossible  for  him  to  answer  within 
the  time  allowed ;  and  though  his  answers  in  both  causes  had  been  prepared  and 
engrossed,  he  was  prevented  hy  death  from  swearing  them ;  and  the  appellajits,  of 
course,  obtained  injunctions. 

On  the  16th  of  April  1770,  Thady  Carroll  died,  worn  out  with  a  litigation  of 
above  30  years  continuance,  having  by  his  wiU  appointed  the  respondents  his 
executors ;  the  respondents  CMdou^  and  Adams  proved  the  will,  Mr.  Lyster  having 
declined  to  act. 

The  appellants  being  possessed  of  injunctions,  did  not  revive  the  suits,  which 
became  abated  by  the  death  of  Thady  Carroll,  until  his  executors  obtained  orders  for 
compelling  them ;  on  being  served  with  which,  bills  of  rerivoi^  were  filed,  and  both 
causes  revived. 

Ihe  respondents,  Coldough  and  Adams^  the  acting  executors,  put  in  their  answer 
ti>  Vicars's  bill ;  and  thereby,  as  to  so  much  thereof  as  stated  the  bill  of  1762,  they 
answered  to  the  same  effect  as  Thady  Carroll's  answer  thereto;  and  as  to  the  re- 
mainder of  it,  said,  they  believed  that  Grace,  in  1761,  executed  some  Gon-[46]- 
veyance,  and  levied  some  fine  (which  was  set  up  by  the  appdlants  on  the  trial  in 
1768,  and  condemned)  of  the  lands  of  Eilmain  in  trust  for  Vicars;  the  owisidM'ar 
tion  whereof  was  mentioned  to  be  £1137  10s.  when  the  reversion  thra-eof  was  really 
worth  upwards  of  £6000,  and  therefore  they  apprehended  the  said  sale  was  cal- 
culated to  answer  some  secret  collusive  scheme,  to  defeat  Thady  Carroll's  lease,  or 
that  Grace  was  over-reached ;  th^  said  that  Grace  was  not,  before  the  execution  of 
such  conveyance,  in  possession  of  nor  resident  on  any  part  of  the  lands,  save  that 
he  had  lodged  with  a  miller  on  Eilmain,  and  at  the  time  of  putting  in  their  answer, 
resided  in  the  miller's  hcusei,  without  Wving  ever  questioned  Hady  Carrey's  right 
under  his  lease;  believed  if  plaintiff  made  such  lease  to  Grace  as  in  bill,  he  took 
care  to  make  it  subject  to  Thady  Carroll's;  admitted  I^ady  CarrcriU  l»ought  his 
ejectment  in  the  King's  Bench;  that  Eeenan's  pretended  term  expired   1st  May 
1765 ;  that  Thady  Carroll  afterwards  applied  for  liberty  to  go  to  trial,  but  on  the 
plaintiff's  opposition,  was  stopped  till  Easter  Term  1768,  from  going  to  trial;  stated 
the  trial  and  verdict ;  euid  that  on  the  trial  the  wppellant  set  up  the  conveyance  of 
December  1738,  from.  Bamaby  Carroll  to  Armstrong,  as  a  bar  to  the  plaint^s  title; 
though  Vicars  himself  had  impeached  that  conveyance  for  fraud  and  want  of  con- 
sideration ;  stated  Vicars's  motion  for  a  new  trial,  which  was  refused ;  and  his  writ 
of  error  in  the  King's  Bench  in  England,  where  the  judgment  was  affirmed ;  sajd  they 
believed  there  was  due  to  ih&m,  as  executors  of  Thady  Carroll,  from  the  plaintiff,  the 
sum  of  £4000  and  upwards,  for  mesne  profits,  exclusive  of  costs ;  they  insisted  that  the 
aequestration  and  demand  under  the  decree,  determined  on  the  death  of  Bamaby 
Carroll ;  they  denied  the  truth  of  the  alleged  ground  of  plaintiff's  father  filing  the  bill 
of  discovery,  which  was  now  stated  for  the  first  time,  and  believed  that  such  bill  was 
filed  on  no  other  principle  than  that  of  getting  an  estate  as  a  Protestant  discoverer ; 
they  denied  that  "Thady  Carroll,  at  the  time  of  taking  his  lease,  was  ignorant  of  the 
exception  contained  therein,  or  the  value,  extent,  or  circumstances  of  the  lands ;  they 
could  not  set  forth  what  circumstances  Bamaby  Carroll  was  in  at  that  time :  believed 
hd  complained  that  his  servant  Keenan  did  not  remit  his  rents  as  he  ought  to  have 
done,  and  that  he  designed  turning  him  out  of  possession,  not  from  the  motives  in 
bill,  but  as  a  person  who  did  not  deal  fairly  by  him,  and  to  put  the  lands  into  the 
hands  of  »  solvent  tenant,  behoving  tlie  sequestration  was  paid  off ;  admitted  the  letter 
of  attorney  from  Bamaby  Carroll  to  Thady  Cam^l  to  sue  Keenan,  and  to  bring  him 
to  an  account  for  the  rent  and  arrears  of  the  lands,  and  the  power  to  take  possession 
of  the  said  lands  in  his  name  and  to  his  use;  and  bdieved  that  this  power  was  given 
to  facilitate  Thady  Carroll's  getting  possession  of  the  lands  for  the  purpose  of  his 
holding  the  part  demised  to  him  for  his  own  use,  and  the  parts  excepted  for  the  use 
of  Bamaby  Carroll ;  denied  that  the  lease  was  executed,  lest  the  letter  of  attorney 
should  fail ;  or  that  Bamaby  Carroll  gave  any  directions  [46]  relative  the  registry  of 
the  lease ;  denied  that  any  trust  was  anne.xed  to  the  lease ;  or  that  any  defeazance  was 
executed  importing  any  such  trust,  or  that  any  matter  was  contrived  other  than  what 
appeared  on  the  face  of  the  lease ;  bdieved  Thady  Carroll  made  a  proposal  to  Bamaby 
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Carroll,  and  entered  into  a  treaty  with  him  for  a  leaae  as  a  fair  purchaser ;  and  that 
Mr.  Bailie,  a  witness  thereto,  was  examined  on  the  trial  in  1768,  and  proved  the  execu- 
tion thereof,  and  on  being  cross-examined,  proved  that  the  lease  was  intended  for  the 
sole  benefit  of  Thadj  Carroll,  and  not  in  trust  for  Bamaby  CarroU ;  denied  that  Thadr 
Carroll  was  not  a  solvent  tenant ;  believed  it  would  require  £500  to  stock  the  lands, 
and  that  Thadj  Carroll  hsid  then  £500,  and  could  raise  a  much  larger  sum  on  his 
credit ;  believed  there  was  a  map  drawn  by  Bamaby  Carr<^l,  which  bore  date  the  Ist 
of  May  1749,  by  which  it  appeared  that  several  parts  of  the  said  lands  were  excepted 
out  of  the  lease  to  Thady  Carroll ;  but  denied  that  the  lands  so  excepted  contain  more 
than  37  acres ;  denied  Thady  Carroll  insisted  he  would  take  possession  of  more  than 
was  comprized  in  his  lease;  denied  that  if  Bamaby  Carroll  had  answered  Keenan't 
bill  truly,  he  would  or  could  have  confessed,  that  Thady  Carroll's  lease  was  a  sdieme 
to  distress  Eeenan,  or  obstruct  the  sequestration ;  or  that  it  was  not  intended  to  give 
Thady  Carroll  any  interest  in  the  premises ;  and  did  not  believe  that  Barnaby  Carroll 
was  ever  cautioned  by  Thady  Carroll  not  to  admit  that  the  said  lease  was  a  scheme  to 
distress  Keenan,  or  obstruct  the  sequestration,  or  not  intended  to  give  Thady  CartoD 
any  interest  in  the  said  lands ;  said  they  were  advised  that  plaintiff  was  not  entitkd 
in  equity  to  the  benefit  of  Eeenan's  suit,  if  any  could  be  had  thereby ;  that  the  prayot 
of  Eeenan's  bill,  Vicars's  bill  of  1762,  and  his  bill  of  1769,  were  nearly  alike;  and  that 
the  several  charges  in  the  last  bill  were  in  his  knowledge  at  the  time  of  filing  his  fint 
bill,  save  the  subsequent  proceedings,  which  were  an  idle  enumeration  of  facts,  re- 
quiring no  proof,  nor  in  any  way  material,  but  calculated  to  create  expence  and 
delay ;  and  believed  that  if  plaintiff  had  any  intention  of  bringing  the  mattere  in 
issue  to  a  hearing,  he  might  have  done  so  on  his  former  bill,  but  that  he  never  thought 
proper  to  take  any  step  to  speed  his  cause,  but  tried  new  experiments  to  give  dday. 

The  respondents  Colclough  and  Adams,  also  put  in  their  answer  to  the  bill  filed 
in  Grace's  name ;  and  said,  they  knew  nothing  of  the  suit  stated  to  have  been  instituted 
by  Michael  Grace  against  Bamaby  Carroll,  or  of  any  proceedings,  decree,  or  report, 
made  thereon.  As  to  the  other  parts  of  the  bill,  their  answer  was  to  the  same  effect 
as  that  put  in  to  Vicars's  bilL 

The  respondent  Mr.  Lyster,  also  put  in  his  answer  to  both  the  bills,  and  said,  he 
had  not  proved  the  will,  nor  meddled  in  the  execution  thereof ;  that  he  knew  nothing 
concerning  any  of  the  matters  in  question,  otherwise  than  as  council  in  the  cause,  and 
disclaimed  all  interest. 

[47]  Though  the  answer  of  the  respondents  Colclough  and  Adams  to  the  appellant 
Vicars's  bill,  contained  1200  office  sheets,  and  all  the  material  charges  had  been  fuDv 
answered,  yet  a  great  number  of  frivolous  exceptions  were  taken  to  the  answer.  The 
respondents,  to  avoid  the  expence  and  delay  of  a  reference,  thought  it  prudent  to  put 
in  a  further  answer.  The  appellant  took  exceptions  to  this  answer  also ;  but  the  re- 
spondents (finding  that  if  they  submitted  to  answer,  there  would  be  no  end  to  exe^ 
tions)  refused  to  answer  these  exceptions ;  whereupon  they  were  referred  to  and 
argued  before  one  of  the  barons,  who  reported  the  answers  full.  The  appellant  then 
took  exceptions  to  the  baron's  report,  which,  upon  argument,  were  all  over-ruled  br 
the  Court,  with  costs. 

The  respondents  obtained  an  order,  that  the  lands  should  be  let,  and  a  recover 
appointed ;  and  that  the  appellant  Vicars  should  give  security  for  the  mesne  rates,  and 
should  speed  his  causa  The  lands  were  accordingly  let  to  a  tenant,  whom  Mr.  Vicars 
procured  to  take  them  in  trust  for  himself,  at  £1  2s.  9d.  per  acre. 

The  appellants  having  replied  to  the  answers,  and  the  respondents  rejmned. 
several  witnesses  were  examined  on  different  commissions  in  England  and  Ireland, 
in  both  causes ;  and  at  length,  after  a  variety  of  expensive  motions,  and  every  possible 
effort  on  the  part  of  the  appellants,  to  delay  the  hearing,  both  causes  came  on,  bv 
special  order,  to  be  heard  together,  before  the  barons  of  the  Court  of  Exchequer  in 
Ireland,  on  the  6th  of  December  1777,  and  continued  at  hearing  the  6th  and  8th  days 
of  that  month,  on  which  last  day  it  was  ordered,  adjudged,  and  decreed,  that  the  bill 
filed  by  the  appeUant  Vicars  should  be  dismissed  with  fttll  costs.  And  the  Court  on 
the  same  day  aJso  ordered,  adjudged,  and  decreed,  that  the  bill  filed  by  the  appeUant 
Grace  should  be  dismissed  with  full  costs. 

On  pronouncing  these  decrees,  the  Court  declared  "  it  was  their  duty,  in  order  to 
discourage  a  species  of  litigation  so  uncommon,  so  very  vexatious  and  oppre*n»e,  to 
dismiss  both  bills  with  full  costs." 
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The  respondenta  were  proceeding  to  take  the  propes*  steps  for  obtaining  possession 
under  the  judgment  in  ejectment,  when  it  was  discoyered,  that  tiie  feigned  term  of 
the  demise  laid  in  the  declaration  in  ejectment  (which  was  15  years)  had  expired  on 
the  25th  November  1777 ;  the  respondents  therefore  moved  the  Court  of  King's  Bench 
in  Ireland,  in  Easter  Term  1778,  to  enlarge  the  term,  in  order  that  they  might  issue 
execution  on  the  j  udgment ;  but  Vicars  strongly  opposing  the  motion,  and  the  Court 
appr^ending  the  record  of  the  judgment  remained  in  the  Court  of  King's  Bench  in 
England,  where  it  had  been  removed  by  writ  of  error,  did  not  think  themselves  war- 
ranted by  the  transcript  remitted  to  them  to  make  the  amendment ;  upon  which  the 
respondents,  in  Trinity  Term  1778,  were  obliged  to  move  the  Court  of  King's  Bench 
in  England,  that  the  term  might  be  en-[48]-larged ;  which  the  Court  was  pleased  to 
order,  although  the  motion  was  warmly  opposed  by  the  appellant  Vicars. 

From  these  decrees  of  dismission  the  appellants  brought  the  present  appeal ;  and 
on   their    behalf    it    was    argued,    (A.   Wedderbum,    J.   Dunning,    R.    Hollist) 
that   Bamaby    Carroll's    plans    were    all    along    fraudulent    against   the    appel- 
lants,   as    plainly    appeared    from    his    fictitious    deed    to    George    Armstrong, 
and  olher   the   matters   in   evidence   in   these   causes,  which   clearly  shewed  the 
lease  to  Thady  Carroll  was  calculated  for  some  fraudulent  purpose,  and  ought  to  have 
been  set  aside.     That  the  circumstances  under  which  the  lease  to  Thady  Carroll  was 
made;  the  indigent  situation  which  Thady  Carroll  and  Bamaby  CarroU,  and  his 
affairs,  were  in  at  the  time  of  his  making  such  lease  j  the  lownees  of  the  reserved  rent^ 
in  comparison  of  the  real  value  of  the  estate ;  Thady  Carroll's  never  having  seen  the 
lands,  or  even  knowing  their  value  or  quantity,  or  the  extent,  or  parts  excepted,  at  the 
time  of  taking  the  lease ;  the  plan  of  tiie  same  date  with  the  lease,  (laying  out  a  new 
town,  and  expensive  improvements  on  the  estate,  which  no  lessee  for  Ihirty-one  years 
could  afford  to  make) ;  Thady  Carroll's  knowledge  of  Keenan'a  lease,  and  the  seques- 
tration, at  the  time  he  took  his  lease;  and  Bamaby  Carroll's  refusing  to  answer 
Keenan's  bills  to  his  death ;  all  plainly  shewed,  that  the  lease  in  question  was  made 
either  in  trust  for  Bamaby  Carroll,  or  for  the  purpose  of  turning  Keenan  out  of  pos- 
WBsion,  and  defeating  sequestrators  and  the  appellant  Grace  of  the  benefit  of  bis 
decree,  and  therefore  ought  to  be  set  aside,  as  against  the  appellants.     That  it  plainly 
appeared,  from  Thady  Carroll's  own  answers,  that  he  had  two  letters  of  attorney,  the 
one  to  take  possession  of  the  estate  for  Barnaby  Carroll,  in  his  name,  and  for  his  use, 
and  the  other  to  receive  his  rents,  and  transact  all  his  affairs;  and  that,  therefore, 
he  only  substituted  Thady  Carroll  as  his  agent  or  manager,  and  gave  him  a  lease  to 
register  (as  he  had  before  done  the  deed  to  Armstrong)  merely  to  dispossess  Keenan, 
and  screen  the  real  value  of  the  lands  from  appellants'  decrees  and  sequestration 
debt,  and  to  secure  the  surplus  to  himself.     That  if  it  could  be  supposed  that  Thady 
Carroll  so  far  took  the  lease  fairly,  as  not  to  have  a  premeditated  intention  of  defeat- 
ing the  appdlants  of  the  benefit  of  their  decrees  and  sequestration,  and  that  he  took  it 
for  his  own  benefit,  yet,  having  taken  it  subsequent  to  the  decree  and  sequestration 
obtained  by  Vicars,  and  the  decree  obtained  by  the  appellant  Grace,  and  at  an  under 
valuer  he  ought,  by  a  Court  of  Equity,  to  be  restrained  from  availing  himself  of  the 
lease,  as  against  the  appellants,  even  if  he  had  not  actual  notice  of  those  proceedings ; 
which  it  appeared  by  positive  proof  he  had,  as  well  as  of  the  lease  to  Keenan.     That 
the  appellant  Vicars,  notwithstanding  his  purchase  of  the  inheritance  from  the  appel- 
lant Grace,  still  remained  a  creditor,  the  sequestration  continuing  in  him,  and  the 
inheritance  being  vested  in  his  trustee  Medlicott ;  and  that  if  the  two  rights  of  pur- 
chaser of  the  inheritance,  and  of  creditor  by  the  sequestration,  concurred  in  him,  it 
would  not  make  any  difference  as  to  the  merits,  and  especially  in  regard  the  sale  was 
[49]  made^  and  the  consideration  paid  to  Graces  on  presumption  that  the  lease  to 
Thady  Carroll  was  void ;  and  that  if  that  lease  was  not  void,  Vicars  had  not  got  the 
consideration  for  which  he  paid  his  money  to  Grace,  and  therefore  still  remained  a 
creditor  under  the  sequestration,  and,  as  a  creditor,  had  a  right  to  seek  relief  in  equity 
as  against  the  fraudulent  leasa     That  the  appellant  Grace  was  a  creditor  for  the 
£3700  reported  due  to  him  under  his  decree  in  1738,  which  was  made  previous  to  the 
lease  to  'Hiady  Carroll,  and  that  he  was  besides  a  purchaser  of  the  lease,  for  his  own 
life^  of  113  acres,  part  of  Kilmain,  from  Vicars,  and,  as  a  creditor  and  purchaser,  had 
a  right  to  be  protected  against  Thady  Carroll's  fraudulent  claim.     That  the  convey- 
ance to  Armstrcmg  being  fraudulent  and  void,  and  the  inheritance  of  Kilmain  hav- 
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ing,  on  the  death  of  Barnabj  Cam^,  in  1754,  deacended  on  the  appellant  Grace,  his 
heir  at  law,  and  Grace  harinpr,  in  Hilary  Term  1762,  levied  a  fine  with  proclamatioiii 
to  Medlicott,  the  trustee  for  Vicars,  and  Thady  Carroll  not  h&ying  afterwards  mui« 
any  daim  or  actual  entry,  he  therefore,  before  the  trial  in  ejectment,  in  Augutt 
1768,  wag  barred  by  that  fine,  and  five  yeara  non-claim.  And  that  auppoaing  the 
lease  to  Thady  Carroll  to  be  good  against  the  appellants,  yet  at  all  events  tiie  respon- 
dents should  have  been  restrained  from  suing  for  mesne  rates  further  back  than 
May  1765,  when  the  lease  to  Reenan  determined. 

On  the  other  side  it  was  said  (J.  Wallace,  J.  Madocks),  that  the  objections  made 
to  the  lease  of  1749,  by  the  pleadings  on  the  part  of  the  appellants,  were,  1.  Tint 
the  lease  was  a  trust  for  Barnaby  Carroll ;  and,  2.  That  it  was  intended  to  defraud 
the  appellant  Vicars,  the  creditor  of  Barnaby  Carroll.  But  upon  the  face  of  tlie 
lease  neither  trust  or  fraud  appeared  ;  tlie  covenant  to  reduce  the  rent  in  case  of  a 
deficiency  of  acres ;  the  clause  of  surrender  at  the  end  of  three  years,  were  unneoea- 
sary,  if  the  lease  was  a  trust;  and  the  exception  of  the  most  valuable  part  of  the 
estate  was  inconsistent  with  the  idea  of  a  fraud  to  defeat  creditors,  for  in  such  caie 
the  protection  would  have  extended  to  the  whole.  That  upon  the  proofs  in  the  canie^ 
there  wa«  no  ground  to  establi^  a  trust ;  there  was  no  evidence  of  any  declaratioB 
of  trust  executed  by  Thady  Carroll ;  the  appeUanta  were  in  possession  of  all  Barnaby 
Carroll's  papers,  and  liad  given  in  evidence  the  private  correspondence  by  letter 
between  Barnaby  Carroll  and  Thady  Carroll ;  and,  as  far  aa  they  had  thought  proper 
to  produce  such  letters,  they  did  not  afford  an  insinuation  of  a  trust;  Bsmabr 
Carroll  himself  never  claimed  any  trust;  Owen  Grace  his  heir  never  claimed  anr 
trust ;  nor  did  Vicars  ever  pretend  a  trust,  till  after  his  purchase  from  Grace.  But 
if  a  trust  could  be  inferred  from  circumstances,  yet  the  circumstanoea  of  tlie  caie 
afforded  no  such  inference ;  and  such  a  trust  would  be  to  the  last  degree  improbable; 
for  it  was  not  to  be  supposed  that  Barnaby  Carroll  would  fetter  his  estate  with  a 
trust  lease,  which  could  answer  no  good  end  to  him,  and  which  might  be  abused  to 
his  prejudice;  or  that  Thady  Carroll  would  encumber  himself  with  &  trust  produc- 
tive of  [60]  great  trouble  and  expences  and  from  which  he  could  not  derive  lay 
possiUe  advantage.  Add  to  this,  that  Thady  Carroll's  ruin,  occasioned  by  tlie 
(xpence  he  incurred  in  endeavouring  to  have  the  benefit  of  the  lease,  never  prompted 
him  to  disclose  any  trust,  and  to  seek  a  reimbursement  from  Barnaby  Carn^  or  hit 
estate,  which  must  have  been  the  consequence  of  an  existing  trust.  And  lastly,  hie 
positive  denial  in  his  answers  of  any  trust,  not  only  before  but  after  the  deaih  of 
Barnaby  Carroll,  left  this  point  merely  upon  the  appellants  suggestion,  without 
either  proof  or  probability. 

As  to  the  point  of  fraud  against  creditors; — If  the  lease  was  fraudulent  againit 
creditors,  it  was  void  at  law  as  well  as  in  eqwUy.  The  appeUant  Vican  was  de- 
fendant at  law,  and  the  recovery  at  law  under  the  lease  was,  upon  this  point,  decisive 
against  him  both  at  law  and  in  equity;  and  against  Grace,  who  wa«  tine  heir,  a 
voluntary  conveyance  would  have  been  good ;  and  a  voluntary  ccmveyance  would  be 
good  against  Vicars  now,  because  his  demand  upon  Barnaby  Carroll  for  the  mane 
profits,  in  consequence  of  his  being  evicted  by  the  discovery  bill,  was  only  a  wb^ 
contract  demand,  and  did  not  affect  Bamal^  Carroll's  lands  after  his  deatli;  nor 
could  the  sequestration  have  been  revived.  Indeed  it  is  difficult  to  conceive  ho* 
this  lease,  which  was  long  posterior  to  the  sequestration,  in  virtue  of  which  Vicans 
was  in  possession,  and  which  could  not  take  effect  f<H-  the  benefit  of  the  leasee,  till 
the  land  was  discharged  from  the  sequestration,  could  be  intended  to  defraud  Vican 
of  the  money  due  to  him,  supposing  it  was  not  fully  satisfied  in  1749  by  the  rents  he 
had  received,  or  deprived  him  of  his  remedy  to  recover  it.  That  upon  the  wfaole^  tlie 
recovery  at  law  was  decisive  that  this  was  not  a  lease  fraudulent  as  to  creditMt 
The  statute  of  frauds  excludes  the  evidence  of  a  trust,  if  there  wore  any  proof  of  cir- 
cumstances which  favoured  the  notion  of  a  trusty  of  which  there  were  none.  And 
therefore,  and  for  the  appellants  most  oppressive  conduct,  the  respondents  hoped 
that  both  decrees  would  be  affirmed  with  exemplary  costa. 

AccoBDiNGLT,  after  hearing  counsel  on  this  appeal,  it  was  ordbbkd  and  adjudsxd. 
that  the  same  diould  be  dismissed,  and  the  decrees  therein  oomplained  of,  affirmed. 
with  £150  costs.     (MS.  Jour,  aih  anno  1779,  p.  806.) 
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pi]  LEGACIES. 

Case  1.— Dorothy  Vachell  and  another, — Appellants;  Lucv  Breton, 
Widow,  and  others, — Respondents  [8th  March  1706]. 

J.  S.  by  his  will  gave  to  A.  and  B.  (whom  he  called  hit  wife's  children,  not  owning 
them  to  be  hig,)  lOs.  a  piece,  and  no  more  ;  to  the  children  which  he  did  own  he 
gave  considerable  legacies,  and  appointed  N.  his  executor,  hut  made  no  dis- 
position of  the  surplus  of  his  personal  estate.  On  a  bill  brought  for  a  dis- 
tribution of  this  surplus,  it  was  decreed  to  be  divided  amongst  all  the  children 
equally ;  but  on  an  appeal,  it  was  held  that  A.  and  B.  were  excluded,  and  there- 
fore the  Dkcrbb,  as  to  them,  was  rbvbbsbd. 

The  case  is  thus  more  accurately  stated  under  the  names  of  Varhell  v.  Jeffries, 
in  Pre.  Ch.  169,  and  2  Eq.  Ab.  435.  c.  17.—"  J.  S.  devised  to  A.  and  B.  (his 
wife's  children,  as  he  called  them,  not  owning  them  to  be  his,)  10s.  a  piece, 
and  no  more ;  and  gave  the  children  which  he  owned  considerable  legacies ; 
then  he  devised  legacies  to  his  executor,  but  did  not  mention  them  to  be  for 
their  care  and  pains,  or  any  thing  to  that  purpose.  Decreed  that  the  execu- 
tors should  not  have  the  surplus,  but  tiiat  it  must  be  distributed :  [and  that  the 
children  which  the  testator  did  not  own  should  come  in  for  a  share ;  for  the 
words  of  exclusion  are  not  plainly  expressed,  and  shall  be  taken  strictly  in  this 
case.]"  The  decree  was  reversed  only  in  tfie  latter  particular.  The  report  in 
11  Vin.  and  2  Eq.  Ab.  p.  437,  is  taken  from  the  Mss.  Table,  and  is  manifestly 
incorrect.  For  the  principle  on  which  the  distribution  of  the  residue  was  de- 
creed, see  [4  Bro.  P.  C.  pp.  7  and  21]. 

Preced.  in  Chan.  169 :  Vin^,  vol.  11.  p.  195.  ca.  16 :  2  Eq.  Ca-  Ab.  435.  ca.  17 : 

437.  ca.  24. 

[Mew'a  Dig.  xv.  1621.     But  see  In  re  Holmes,  1890,  62  L.T.  383 :     Ramsay  v. 
Shelmerddne,  1865,  L.R.  1  Eq.  134.] 

On  the  marriage  of  Thomas  Breton  with  the  respondent'  Lucy,  in  the  year  16S6, 
articles  were  entered  into,  whereby,  in  consideration  of  the  marriage  and  of  her  por- 
tion, it  was  agreed  that  he  should  lay  out  £4000  in  the  purchase  of  lands  of  £200  per 
annum,  and  serttle  the  same  to  the  use  of  himself  for  life,  remainder  to  the  said  Lucy 
for  life,  for  her  jointure,  and  in  lieu  of  dower ;  remainder  to  the  first  and  other  sons 
of  the  marriage,  in  tail  male ;  with  other  remainders  over. 

There  were  issue  of  this  marriage,  two  sons  and  two  daughters ;  namely,  Francis 
the  eldest  son,  the  respondents  William  and  Penelope^  and  the  appellant  Dorothy ; 
but,  Mr.  Breton  having  lived  many  years  separate  from  his  lady,  he  did  not  think  fit 
to  acknowledge  William  and  Penelope  as  his  children. 

In  May  1684,  a  treaty  of  marriage  was  set  on  foot  between  Tanfield  Yachell 
and  the  appellant  Dorottiy ;  and  upon  that  occasion,  certain  articles  were  entered 
into  between  Mr.  Br^on,  and  Ann  Uie  mother  of  the  said  TMifidd  Vach^,  (who  was 
then  a  minor,)  whoreby  Breton  agreed  to  give,  as  a  marriage  portion  witix  [62]  his 
said  daug'hter,  £3000  down ;  £1000  more  at  the  end  of  six  calendar  months,  and  to 
secure  the  further  sum  of  £1000  by  bond,  payable  when  Mr.  Vachell  should  attain  21, 
and  make  a  settlement  according  to  the  proposals  agreed  upon. 

This  marriage  took  effect ;  and  Mr.  Vachell  being  in  want  of  money,  applied  to 
Breton  for  his  assistance,  who,  on  the  18th  of  November  1685,  borrowed  of  one  Mr. 
Davis  £20O,  for  which  he  and  Mr.  Vachell  (though  under  age)  joined  in  a  bond  ;  and, 
in  November  1686,  Mr.  Breton  also  borrowed  for  Vachell's  use,  £600  of  Mr.  Loveiug, 
sad  £800  of  Sir  Francis  Winnington ;  but  for  both  these  sums  he  gave  his  own  bond 
only,  and  constantly  paid  the  interest  of  all  of  them,  until  the  time  of  his  death. 

On  ihe  28th  of  April  1687,  Mr.  Breton  made  his  will,  and  thereby  devised  all  his 
real  estate  of  the  value  of  £1500  per  ann.  to  Francis  his  eldest  son,  and  the  heirs  male 
of  his  bod  J  ;  and  for  want  of  such  issue,  to  the  appellant  Dorothy,  and  the  heirs  of  her 
body,  with  divers  remainders  over.  The  testator  then  directed  the  sum  of  £4000  to 
be  laid  out  in  the  purchase  of  lands  of  £200  a  year,  and  settled  to  the  usee  limited  by 
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his  marriage  articles ;  and,  after  some  specific  and  pecuniary  legacies  to  his  exeeuton 
and  others,  the  testator  goes  on  in  these  words:  "  And  I  do  order,  will,  devise,  sad 
appoint,  that  my  said  executors,  or  the  survivor  or  survivors  of  them,  shall,  out  of 
my  personal  estate,  pay  unto  Penelope,  the  daughter  of  my  taid  wife,  the  sum  of  ten 
shillings,  and  no  more;  and  also  pay  unto  William,  ion  of  my  taid  wife,  the  sum  of 
ten  shillings,  and  no  more;  and  also  pay  unto  such  other  child  or  children,  vhich 
shall  or  may  hereafter  be  born  of  the  body  of  my  said  wife,  and  which  shall  be  iliTe, 
or  wherewith  my  wife  shall  be  entient  at  the  time  of  my  death,  the  sum  of  ten  shillingit, 
and  no  more."  The  testator  then  charged  his  real  estate  with  the  payment  of  Sir 
Francis  Winnington's  bond,  and  his  other  creditors ;  and  appointed  the  respondent 
Benjamin  Jefferys  and  others,  executors  of  bis  will,  hv4i  made  no  disposition  of  ik 
surpltis  of  his  personal  estate. 

In  April  1689,  Tanfield  Vachell  attained  his  age;  and,  having  thereupon  mades 
settlement,  pursuant  to  the  agreement  on  his  marriage,  Mr.  Jefferys,  the  surriviiig 
executor  of  the  testator  Breton,  paid  Mr.  Vachell  the  remainder  of  his  wife's  portion, 
without  demanding  any  part  of  the  :E1500,  which  the  testator  had  borrowed  for 
Yachell's  use,  as  aforesaid. 

The  £4000  was  also  laid  out  in  a  purchase,  and  settled  as  directed  by  the  testator'i 
will ;  and  upon  the  death  of  Francis  his  eldest  son,  without  male  issue,  which  hap- 
pened some  time  afterwards,  the  appellant  Dorothy  became  possessed  of  all  her 
father's  real  estate. 

In  Trinity  Term  1697,  Mr.  Vachell  and  his  wife  exhibited  their  bill  in  the  Coun 
of  Chancery  against  Mr.  Jefferys,  for  an  account  of  the  testator's  personal  estate,  snd 
to  have  the  appellant  Dorothy's  distributive  share  of  the  surplus  thereof;  and,  in 
1699,  the  respondents  exhibited  their  cross  bill  for  the  same  purposes,  and  also  [63] 
that  the  above  £1500  might  be  considered  as  a  debt  due  from  Mr.  Vachell  to  the  xeaU- 
tor's  personal  estate,  and  be  brought  into  the  same  accordingly. 

On  the  23d  of  July  1701,  both  these  causes  were  heard  at  the  BoUs,  upon  bill  sad 
answer ;  when  his  Honour  decreed,  that  the  surplus  of  the  testator's  personal  estate 
should  be  divided  as  follows,  viz.  one  third  part  thereof  to  the  respondent  Lucy,  and 
the  residue  amongst  the  appellant  Dorothy,  and  the  respondents  William,  Penelope^ 
and  Ann,  in  equal  portions;  and  that  the  sum  of  £1500,  borrowed  of  Sir  Francis 
Winnington  and  others,  for  the  use  of  the  said  Taniidd  Vachell,  should  be  accounted 
for  as  part  of  such  personal  estate,  and  Mr.  Vachell  was  to  answer  the  same  acconi- 
ingly ;  but  his  Honour  reserved  the  consideration  of  the  interest  of  this  £1500  until 
the  Master  should  report  who  was  bound,  and  who  received  the  money,  and  whose  debt 
it  was. 

Tlie  Master  having,  by  his  report,  stated  the  circumstances  of  borrowing  the  said 
£1500,  as  above;  the  cause  was  heard  upon  this  special  matter,  on  the  23d  of  April 
1706 ;  when  his  Honour  declared,  that  the  £1500  ought  to  carry  interest,  and  be  a^ 
counted  for  as  part  of  the  testator's  personal  estate,  and  decreed  the  same  accord- 
ingly. 

From  both  these  decrees  the  present  appeal  was  brought ;  and  on  behalf  of  the  ap- 
pellants it  was  insisted  (J.  Jekyll,  W.  Norris),  that  the  respondents  William  and 
Penelope,  having  10s.  a-piece  given  them  by  their  father's  wiU,  and  no  more,  were 
thereby  excluded  from  any  share  of  the  surplus  of  his  estate;  and  that  therefcKre,  the 
decreeing  them  any  share  of  such  surplus,  was  contrary  to  the  express  negative 
words  of  the  testator's  will,  and  was,  in  effect,  making  a  new  will  for  him,  which  he 
never  intended  to  make.  And  that  the  testator  being  singly  bound  for  all  but  £200 
of  the  £1600,  and  having,  by  his  will,  taken  particular  care  that  the  same  should  be 
paid  out  of  his  estate ;  the  said  £1500  ought  not  to  be  considered  as  a  debt  due  fn>in 
the  said  Tanfield  Vachell,  but  as  the  said  testator's  own  proper  debt :  and  therefore, 
the  decreeing  Mr.  Vachell  to  make  satisfaction  for  this  sum  and  interest,  was  doing 
what  the  testator  himself  could  not  have  done,  whose  executor,  or  any  claiming  under 
him,  could  not  be  in  a  better  situation  than  he  himself  was. 

On  the  other  side  it  was  contended  (F.  Page),  that  although  William  uid  Pendope 
had  10s.  a-pieoe  given  them  by  the  will ;  yet  the  respondent*  Lucy  and  Ann  had  no 
such  legacies  given  them ;  and  as  the  respondents  William  and  Penelope  had  <mi1t 
10s.  a-piece  and  no  more,  given  them  by  the  will,  so  the  appellants  had  one  third  <^ 
the  plato  and  other  specific  legacies,  and  no  Tnore,  given  them  by  t^  same  will,  and 
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aot  being  executon,  they  could  not  entitie  themselves  to  any  more  than  what  was  ex- 
prenly  dmsed ;  but  as  both  the  appdlants  and  reepondents  had  legacies  given  them, 
they  could  only  claim  such  legacies  under  the  will ;  and  must  entitle  themselves  to 
the  surplus  of  ttie  estate  undisposed  of,  by  virtue  of  the  statute  of  distributions ;  other- 
wise, the  right  to  such  surplus  must  be  in  the  executors,  who  did  not  claim  it,  nor. 
could  be  en-[64]-titled  to  it:  and,  as  to  the  £1600,  it  was  expressly  admitted  by 
Vachdl's  answer,  to  have  been  borrowed  for,  and  received  by  him ;  and  therefore,  as 
he  ttood  debtor  for  it  in  the  testator's  life-time,  it  was  conceived,  there  were  no  words 
in  the  will  which  could  amount  to  a  release  of  this  debt ;  and  if  not,  then  the  interest 
would  necessarily  follow  the  principal. 

But,  after  hearing  counsel  on  this  appeal,  it  was  ORDSRan  and  adjudobd,  that  the 
decree  of  the  23d  of  July  1701,  and  the  subsequent  orders  and  proceedings  grounded 
on  that  decree,  should  be  reversed,  so  far  as  the  same  related  to  the  dividends  decreed 
to  the  said  William  and  Penelope  Breton  ;  and  the  £1600  decreed  to  be  paid  by  the 
said  Tanfield  Vachell,  and  to  be  part  of  the  testator^s  personal  estate ;  and,  that  what 
tiie  executor  had  paid  to  the  said  William  and  Penelope  Breton,  by  virtue  of  such 
part  of  the  said  decree,  so  reversed,  should  be  restored.  And,  as  to  the  residue,  the  said 
decree  and  proceedings  thereupon  were  to  stand :  and  the  surplus  of  the  said  testa- 
tor's personal  estate  was  to  be  divided  in  the  same  manner,  as  was  appointed  by  the 
statute  for  settling  intestates'  estates;  except  that  the  said  William  and  Penelope 
were  to  be  exduded  as  aforesaid ;  and  that  ihe  Court  of  Chancery  should  proceed  to 
five  Hie  necessary  directions  for  carrying  on  the  said  decree,  as  now  altered  by  this 
judgment     (Jour.  vol.  18.  p.  277.) 


Casb  2. — ^Maet  Young,  Widow,  and  others, — Appellants;  Wiluam 
BUBDKTT  and  others, — Eegpovdenta  [20th  March  1724]. 

[Mew's  Dig.  IV.  1696.] 

A.  by  will,  gives  all  his  personal  estate  to  his  wife  for  life,  and  then  gives  to  his 
grand-children  T.  and  F.  £100  a-piece,  if  they  attain  21,  or  shall  be  married. 
Held  that  these  legacies  were  not  payable  till  after  the  wife's  death ;  but  that 
the  legatees  were  entitled  to  have  security  for  the  payment  of  them  at  that 
time. 

An  attested  copy  of  an  entry  in  the  book  of  the  Chamberlain  of  London, 
that  A.  was  admitted  to  the  freedom  of  the  city,  is  not  sufficient  after  his  death, 
to  prove  him  to  have  been  a  freeman,  without  proving  the  identity  of  his 
person. 

Dbcbbb  of  Lord  Chancellor  Macclesfield  rbvbbsxd. 

The  reports  in  2  Eq.  Ab.  657.  ca.  23 ;  and  8  Yin.  418.  ca.  9.  go  to  the  point 
of  giving  security  only,  in  which  they  are  accurate;  but  in  2  Eq.  Ab.  560.  ca. 
5;  and  8  Yin.  403.  ca.  32.  the  effect  of  the  Lord  Chancellor's  decree  is  stated 
from  9  Mod.  63  ;  but  no  notice  is  taken  of  its  reversal  in  the  House  of  Lords. 
The  statement  in  8  Yin.  284.  ca.  21.  includes  a  point  totally  irrelevant,  and 
not  noticed  in  the  case  before  the  House  of  Lordis. 

An  executor  being  in  Equity  considered  as  a  trustee  for  the  legatee,  is  the 
true  ground  of  equitable  jurisdiction  in  this  case.  See  1  P.  Wms.  644,  576 : 
1  Ch.  Ca.  121 :  1  CL  Rep.  136,  257.  And  of  late  the  Court  of  Chancery  will 
immediately  on  the  coming  in  of  a  defendant's  answer,  order,  so  much  as  he 
admits  to  have  in  his  hands  of  the  testator's  property,  to  be  paid  into  the 
Bank.  3  Bro.  C.  R.  365. 
9  Mod.  93 :  Yiner,  vol.  8.  p.  284.  oa.  21 ;  403.  c.  32 ;  418.  ca.  9 :  2  Eq.  Ca.  Ab. 

567.  ca.  23 ;  560.  ca.  5. 

7%om&8  Sutton,  by  his  will,  dated  the  22d  of  April  1714,  devised  to  the  appellant 
"Mary,  his  t&en  wife,  all  his  real  estate  in  the  county  of  Suffolk,  with  the  Chequer  Inn, 
in  the  parish  of  [56]  St.  Andrew,  Holbom,  for  her  natural  life ;  and  after  her  death, 
to  trtratees,  in  trust  to  be  applied  to  charitable  usee ;  subject  to  the  payment  of  two 
annuities  of  .£20  and  £30  per  ann.  to  a  sister  and  nephew  of  the  testator's :  and  as 
H.L.  n.  529  34 
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to  his  personal  estate,  he  bequeathed  the  same  in  the  words  following,  viz.  "  lUm, 
I  give  and  bequeath  unto  my  said  loving  wife,  all  my  personal  estate,  of  what  natan 
or  kind  the  same  be,  to  her  sole  use,  during  her  natural  life.  Iteni,  I  give  and 
bequeath  unto  my  grandson  Thomas  Roberts,  and  to  my  grand-daughter  Franca 
Roberts,  children  of  my  son-in-law  Mr.  George  Roberts,  late  of  Goodman's  Fieldi, 
gent,  the  sum  of  £1000  a-piece,  if  they  attain  the  age  of  21,  or  shall  be  married ;  but 
in  case  they  die  before  that  age,  then  I  give  the  same  to  my  said  trustees,  to  be  applied 
to  the  like  uses  as  the  estates  herein  before  devised  to  them  are  directed.  Item,  I  give 
and  bequeath  unto  my  said  grand-daughter  Frances  Roberts,  after  my  wife's  deceaae, 
all  my  household  goods,  plate,  and  linen  whatsoever.  All  tiie  residue  of  my  estate, 
of  what  nature  or  kind  soever,  not  hereby  by  me  disposed  of,  I  give  and  bequeath  unto 
my  nephew  John  Sutton,  after  the  death  of  my  wife." 

On  the  5th  of  November  1717,  the  testator  made  a  codicil  to  his  will;  ratifying 
and  confirming  all  the  devises  and  bequests  thereby  given  to  his  wife,  and  revoking 
all  the  devises  and  bequests  therein  contained  relating  to  charities ;  and  disposed  of 
his  lands  and  tenements,  after  the  death  of  his  wife,  in  another  manner ;  and  made 
his  wife  Mary  sole  executrix  of  his  said  will,  and  soon  after  died  without  issuei 

The  appellant  Mary  proved  her  said  husband's  will  and  codicil,  and  some  time 
afterwards  intermarried  with  Bartholomew  Young. 

The  respondent  Frances  Roberts  having  attained  her  age  of  21,  and  being  married 
to  the  respondent  William  Burdett,  they  exhibited  their  bill  in  Chancery,  in  Michael- 
mas Term  1720,  against  the  appellant  Mary  and  her  said  husband  Bartfaolome* 
Young,  and  the  said  John  Sutton,  to  have  an  account  of  the  personal  estate  of  the 
testator,  which  they  charged  amounted  to  £6000  and  upwards,  and  likewise  of  the 
household  goods,  plate,  and  linen,  and  to  be  paid  the  legacy  of  £1000  and  intareit 
from  the  time  of  their  intermarriage,  or  of  the  respondent  Frances  attaining  her 
said  age  of  21 ;  or  in  case  the  respondents  were  not  entitled  to  the  said  £1000  till  after 
the  death  of  the  appellant  Mary,  then  that  the  appellant  Mary  and  her  said  husband 
might  be  obliged  to  give  security  for  payment  thereof,  and  for  the  delivery  of  the 
said  household  goods,  plate,  and  linen,  after  the  appellant  Mary's  death. 

The  appellant  Mary  and  her  said  husband,  by  their  answer  to  this  bill,  and  a 
schedule  thereto,  set  out  the  testator's  personal  estate,  whereby  it  appeeired  not  to 
exceed  £1700  over  and  above  debts,  l^acies,  and  funeral  expences ;  and  they  insisted, 
that  the  respondents  were  not  entitled  to  the  £1000  till  after  the  death  [66]  of  the 
appellant  Mary ;  and  how  far  they  might  be  entitled  to  the  same,  even  then,  tiey  sub- 
mitted to  the  Court;  in  regard  they  had  then  lately  discovered,  that  the  said  Thomas 
Sutton  was  a  freeman  of  the  city  of  London,  and  as  such,  had  no  more  to  dispose  of 
than  a  moiety  of  his  personal  estate;  and  that  the  appellant  Mary  his  widow  was 
entitled,  by  the  custom  of  London,  to  the  other  moiety  thereof,  as  also  to  her  parar 
phernalia  and  widow's  chamber.  And  the  said  Bartholomew  Young  also  sei  forth, 
that  said  Thomas  Roberts,  the  respondent  Frances's  brother,  on  his  attaining  his  age 
of  21,  being  satisfied  he  had  no  title  to  his  £1000  legacy,  at  least  till  after  tb9 
appellant  Mary's  decease,  had  made  him,  the  said  Bartholomew  Young,  an  aUowanoe 
for  the  immediate  payment  thereof ;  and  that  before  he  had  notice  of  the  said  Thomas 
Sutton's  being  a  freeman  of  London,  and  on  a  presumption  that  he  had  power  to  dis- 
pose of  his  personal  estate  by  will,  the  said  Bartholomew  Young,  about  the  10th  of 
June  1719,  had  given  security  to  pay  the  respondent  her  £1000  legacy,  when  the  same 
should  become  payable  by  the  will. 

Issue  being  joined  in  the  cause,  the  appellant  Mary  and  her  said  husband  Bar- 
tholomew procured  an  attested  copy  out  of  the  diamberlain  of  London's  book,  tot 
entering  the  names  of  persons  made  free  of  the  said  city,  of  an  entry  bearing  date  tie 
10th  of  January  1677,  to  prove  the  freedom  of  the  said  Thomas  Sutton  of  the  ci^ 
of  London. 

On  the  3d  of  November  1722,  the  cause  came  on  to  be  heard  at  Westminster,  before 
Mr.  Baron  Price,  in  the  absence  of  the  Lord  Chancellor ;  at  which  time,  the  appellant 
Mary  produced  and  read  the  attested  copy  of  the  said  entry,  to  prove  the  freedmn  of 
the  said  Thomas  Sutton :  but  Mr.  Baron  Price  was  of  opinion,  that  the  said  entiy 
was  not  a  sufficient  evidence  to  prove  the  said  Thomas  Sutton  to  have  been  a  freemaa 
of  the  city  of  London,  without  proving,  at  the  same  time,  the  identity  of  the  peraon, 
and  that  the  said  Thomas  Sutton  the  testator  was  the  same  Thomas  Sutton  who  was 
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meant  and  intended  by  the  said  entrj ;  and  therefore  made  no  decree  in  relation 
thereto :  but  as  to  the  other  matters,  declared,  that  the  respondeutB  were  not  entitled 
to  hare  the  respondent  Frances's  legacy  paid,  till  after  ^e  death  of  the  appellanli 
Mary;  but  that  the  respondents  were,  in  the  mean  time,  entitled  to  have  security  for 
the  payment  thereof  upon  her  death,  and  were  also  immediately  entitled  to  have 
an  appraisement  and  account  of  the  plate,  linen,  and  household  goods,  and  to  have 
security  that  the  same  should  be  forthcoming  after  the  death  of  the  appellant  Mary ; 
and  therefore  decreed,  that  it  should  be  referred  to  the  master,  to  see  if  the  said 
legacy  of  £1000  was  well  secured,  or  not;  and  if  he  should  find  that  the  same  was 
sufficiently  secured,  then  the  said  Bartholomew  Young  and  the  appellant  Mary  were 
to  giye  such  further  or  other  security  as  the  master  should  approve  of,  for  payment 
of  the  said  £1000  after  the  death  of  the  appellant  Mary;  and  that  the  said  Bar- 
tholomew and  the  appellant  Mary  were  to  give  security,  to  be  aI-[67]-lowed  of  by  the 
master,  for  delivery  of  the  plate,  linen,  and  household  goods  to  the  respondents,  after 
the  death  of  the  appellant  Mary ;  and  it  was  further  ordered,  that  tiie  respondents 
should  have  their  costs  of  suit  out  of  the  testator's  estate,  to  be  taxed  by  the  master. 

The  said  Bartholomew  Young  and  the  appellant  Mary,  conceiving  themselves 
aggrieved  by  tliis  decree,  in  regard,  as  they  were  advised,  the  said  entry  in  the  Cham- 
berlain of  London's  book  was  sufficient  evidence  to  prove  the  freedom  of  tixe  said 
Thomas  Sutton,  and  that  the  respondents  ought  not  to  have  had  their  costs  out  of 
the  estate;  they  preferred  their  petition  of  appeal  from  the  decree  to  the  Lord 
Chancellor,  in  these  particulars. 

The  respondents  also  preferred  their  petition  of  appeal  from  the  decree,  alleging, 
that  they  conceived  themselves  aggrieved  thereby,  in  regard  the  £1000  legacy  became 
payable  to  the  respondent  Frances  on  her  attaining  her  age  of  21,  and  ought  to  have 
been  decreed  to  her,  with  interest  for  the  same  from  that  time ;  and  not  to  wait  for 
the  same  tiU  the  death  of  the  appellant  Mary. 

The  cause  was  heard  before  the  Lord  Chancellor  Macclesfield,  on  these  two  petitions 
of  appeal,  upon  the  25th  of  April  1724 ;  when  his  Lordship  was  pleased  to  declare, 
tiiat  the  respondents  ought  to  be  paid  the  said  I^acy  of  £1000  with  interest  for  the 
same  from  the  time  the  respondent  Frances  attained  her  age  of  21  years:  and  did 
therefore  order,  that  the  said  decree  should  be  varied  accordingly ;  and  that  it  should 
be  referred  to  the  Master  to  compute  interest  for  the  said  £1000  legacy,  from  the 
time  the  respondent  Frances  attained  her  age  of  21 ;  and,  with  that  variation,  the 
former  decree  was  to  stand. 

Before  any  report  was  made  by  the  Master,  Bartholomew  Young  died ;  having 
first  made  his  will,  and  appointed  the  appellant  Arthur  Young  executor  thereof ;  by 
whom  the  suit  was  duly  revived. 

Soon  afterwards  the  present  appeal  was  brought ;  and  on  bdialf  of  the  appellants 
it  was  contended  (C.  Wearg,  T.  Lutwyche),  that  the  entry  in  the  Chamberlain  of 
London's  book  was  a  sufficient  evidence  to  prove  the  freedom  of  the  testator  Thomas 
Sutton ;  and  as  there  was  no  dispute  concerning  the  identity  of  the  person  meant  and 
intended  by  that  entry,  the  same  ought  not  to  have  been  made  a  question  by  the 
Court;  or  at  least,  it  wm  a  sufficient  foundation  for  the  Court  to  have  directed  an 
issue,  to  try  whether  the  said  Thomas  Sutton  was  a  freeman  of  London,  or  not ;  in 
which  case,  any  defect  in  point  of  proof  might  have  been  supplied  as  to  the  circum- 
stances of  the  identity,  or  the  same  might  have  been  directed  to  be  inquired  into  l{y 
the  Master.  That  the  legacy  of  £1000  given  by  the  testator's  will  to  tii»  respondent 
Frances,  was  not  payable  tiU  after  the  death  of  the  appellant  Mary ;  not  only  because 
all  the  personal  estate  was  given  to  Mary  for  her  life,  by  the  express  words  of  the  will, 
and  which  could  not  be  answered  if  this  legacy  was  to  be  paid  in  her  life-time;  but 
also  because  the  legacy  was  not  directed  to  be  paid  when  Frances  married,  or  came 
[5Q  of  age,  but,  upon  that  contingency,  was  to  be  paid  on  Mar3r's  death.  It  might  be 
objected,  that  the  testator  had,  by  a  separate  bequest,  given  the  respondent  Frances, 
after  the  appellant  Mary's  decease,  all  his  household  goods,  plate  and  linen  whatso- 
ever :  but  to  this  it  was  answered,  that  these  specific  legacies  were  given  absolutely, 
not  upon  the  contingency  of  Frances's  marrying,  or  coming  of  age ;  and  in  that,  the 
difference  between  those  legacies,  and  the  legacy  of  £1000  consisted ;  not  that  the  one 
was  to  be  satisfied  after  the  death  of  the  widow,  and  the  other  in  her  life-time;  but 
that  the  one  was  certainly  to  be  satisfied  after  her  death,  the  other  upon  a  contingency 
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only.  It  might  also  be  objected,  that  by  the  will  there  were  legacies  of  £10  for 
mourning,  two  guineas  for  preaching  the  testator's  funeral  sermon,  and  £100  to  be 
laid  out  in  his  funeral,  and  for  a  grave-stone;  and  that  though  no  time  was  limited 
by  the  will  for  the  payment  of  these  sums,  yet  it  could  never  be  supposed  the  tesUtor 
intended  them  to  wait  till  his  wife's  death ;  and  the  legacy  of  £1000  to  the  respondeat 
Frances  stood  upon  the  same  reason.  But  to  this  it  was  said,  that  these  legacies  for 
mourning,  etc.  fell  all  under  the  considwation  of  funeral  expences,  which  in  their 
own  nature  are  to  be  paid  immediately,  and  are  a  debt  upon  the  personal  estate ;  and 
the  declaring  the  uses  to  which  they  were  to  be  applied,  was  to  be  construed  as  the 
appointing  them  to  be  directly  paid ;  but  that  the  case  of  these  was  greatly  different 
from  the  £1000  legacy,  which  being  a  considerable  part  of  the  estate,  took  oS,  in  a 
great  measure,  from  the  benefit  of  that  provision  which  was  made  for  the  wife,  without 
any  apparent  intention  of  the  testator  so  to  do ;  no  conclusion  could  therefore  be 
drawn  from  these  funeral  l^acies  to  assist  the  forced  construction  which  the  re- 
spondents  would  put  upon  the  testator's  intention  in  relation  to  the  £1000  legacj. 
Besides,  the  real  estate,  devised  to  the  appellant  Mary  for  her  life,  was  recovered  from 
her,  for  want  of  a  power  in  the  testator  to  devise  it ;  so  that  her  only  provision  from 
him  was  out  of  his  personal  estate. 

To  this  it  was  answered  (P.  Torke,  C.  Talbot)  on  the  other  side,  that  the  appellant 
Mary  and  her  late  husband,  by  tiieir  answer,  insisted,  that  the  testator  Thomas  Sutton 
was  a  freeman  of  London,  and  that  tjie  appellant  Mary  was  Mititled,  as  his  widow,  to 
a  moiety  of  his  personal  estate,  together  with  her  paraphernalia  and  widow's  cham- 
ber ;  wherefore  as  that  matter  was  put  in  issue,  and  examined  into  before  the  hearing, 
it  was  incumbent  on  the  appellant  Mary  to  have  proved  it  before  the  hearing ;  and 
she  had  no  reason  to  expect  to  be  indulged  by  the  Court  with  a  liberty  of  making 
further  proof  of  it  after  the  hearing ;  and  especially  in  support  of  a  claim  set  up  in 
opposition  to  the  will  of  her  husband,  by  which  she  was  liberally  provided  for.  Iliat 
it  plainly  appeared  to  be  the  true  intent  and  meaning  of  the  testator,  from  the  whole 
frame  of  his  will,  that  the  legacy  of  £1000  should  be  paid  to  the  respondent  Franoei, 
upon  her  attaining  21,  or  marriage,  no  other  time  of  payment  being  mentioned ;  for 
in  every  case,  where  he  in-[69]-t6nded  that  the  payment  of  legacies  should  be  poat- 
poned  till  after  the  death  of  his  wife,  as  in  the  bequest  to  the  respondent  Frances  of 
his  houB^old  goods,  plate,  and  linen,  he  gave  the  same  in  express  terms  after  the 
appellant  Mary's  death.  And  therefore  it  was  hoped  that  the  Lord  Chancdlor's 
decree,  and  so  much  of  the  former  decree  as  remained  thereby  unaltered,  would  be 
affirmed,  and  the  appeal  dismissed  with  costs, 

But  after  hearing  counsel  on  this  appeal,  it  was  ordbrbd  and  ADJUsaiD,  that  such 
part  of  the  decree  of  Mr.  Baron  Price,  as  ordered  the  respondents  their  costs  of  suit 
out  of  the  testator's  estate,  should  be  reversed ;  but  that  the  said  decree,  as  to  all  other 
parts  thereof,  should  be  affirmed :  and  it  was  further  obdbrbd  and  adjudobd,  that  w 
much  of  the  decree  of  the  Lord  CSiancellor,  as  varied  from  the  said  decree  of  Mr. 
Baron  Price,  or  the  direction  of  the  House,  should  be  reversed.  (Jour.  voL  28.  p- 
469.) 

Cabk  3. — Dorothy  Lovk,  Widow,  and  another, — AppellarUs;  Henkt 
L'EsTRANOE  and  otherB, — Setpondents  [19th  February  1727]. 

[Mew's  Dig.  xiv.  1640.     Followed  in  Saunders  v.  Vautier,  1840,  Cr.  and  Ph.  248  ; 
and  aeoPearton  v.  Dolman,  1866,  L.B.  3  Eq.  321.] 

A.  gave  all  his  personal  estate  to  trustees  until  W.  shotild  attain  24,  and  from 
thenceforth,  in  trust  for  him,  his  executors,  administrators,  and  assigns.  The 
legatee  lived  to  attain  21,  but  died  intestate  before  24.  Held,  that  the  repre- 
sentative of  W.  was  entitled,  as  the  right  vested  in  him  immediately  upon 
the  testator's  death ;  and  t^at  the  age  of  24  was  mentioned  not  to  prevent  the 
right  from  vesting  in  W.  before  tiiat  age,  but  to  direct  the  trustees  as  to  the 
time  of  payment. 

Dkcrbb  of  Lord  Chancellor  King  affirubd. 

Walter  Walterson,  by  his  "will  dated  the  22d  of  December  1720,  after  giving; 
several  legacies,  bequeathed  the  residue  of  his  personal  estate  in  these  words,  via. 
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"And  I  hereby  give  and  bequeath  unto  mj  aaid  loving  friend  Sir  Nicholaa 
L'Ertrange,  and  unto  Henrj  L'Egtrange  his  youngest  ion,  whom  I  make  the  executors 
of  thia  my  will,  all  the  rest  and  residue  of  my  goods,  ohatteb,  and  personal  estate 
whatsoever,  as  shall  remain  after  all  my  debts,  legacies,  funeral  and  other  charges  of 
the  isid  executorship  and  trust  of  this  my  will  fully  paid  and  satisfied,  and  this  my 
will  fully  performed,  according  to  the  true  intent  thereof ;  in  trust  to  sell,  dispose, 
and  improve  the  same  to  the  best  advantage,  as  in  their  judgments  and  discretion 
of  them  and  the  survivor  of  them,  and  the  executors  and  administrators  of  sach, 
rorrivor,  ^hereunto,  for  gain  or  loss,  the  same  is  hereby  whoUy  referred;  until 
Walter  Nash  of  Docking  in  the  said  oounty  shall  attain  his  age  of  twenty-four  years : 
it  being  my  desire^  that  he  shall  be  employed  wholly  in  his  trade,  either  as  an  appren- 
tice according  to  his  present  indmtures,  or  as  a  journeyman,  until  his  said  age,  upon 
trust  in  my  said  loving  friends  [60]  reposed ;  and  from  the  age  of  twenty-one  years 
of  the  said  Walter  Nash,  out  of  the  said  residue  to  pay  him  an  annuity  of  £10  yearly, 
until  his  age  of  twenty-four  years :  and  from  thenceforth,  in  trust  for  him  the  said 
Walter  Nash,  his  executors,  administrators,  and  assigns ;  and  the  accounts  of  the  said 
residue  to  be  given  by  my  said  trustees,  to  be  binding  and  conclusive  to  him,  without 
eieeption,  or  any  question  at  all  to  be  made  by  him  or  them  therefore."  And  the 
testator,  by  his  said  will,  gave  to  the  said  Sir  Nicholas  L'Estrange  and  Henry 
L'Estrange  his  executors  fiffy  guineas,  provided  thegr  would  undertake  the  executor- 
ship and  act  therein. 

In  March  1721,  the  testator  died  without  issufS ;  and  the  axeoutors  proved  the  will 
and  possessed  his  personal  estate,  the  surplus  whereof  amounted  to  about  £5000; 
and  afterwards  Sir  Nicholas  L'Estrange  died. 

Walter  Nash  attained  his  age  of  21,  but  died  before  his  age  of  24,  intestate  and  a 
bsdielor ;  whereupon  the  respondents  Henry  Nash  and  Susan  Nash  obtained  letters 
of  administration  of  his  personal  estate. 

In  Michaelmas  Term  1725,  the  respondents,  Gawen  Nash,  Francis  Hill  and 
Frances  his  wife,  William  Smi^  and  Mary  his  wife,  and  Jane  Nash,  exhibited  their 
bill  in  the  Court  of  Chancery,  against  the  said  Henry  Nash  and  Susan  Nash,  as 
administrators  of  the  intestate,  and  against  the  said  Henry  L'Estrange,  the  surviving 
executor  of  the  testator,  to  have  an  account  of  the  said  intestate's  estate,  and  that 
they  might  have  their  shares  thereof,  as  being  his  next  of  kin ;  and  also  to  have  an 
account  of  the  personal  estate  of  the  testator  Walter  Walterson,  and  that  the  residue 
thereof  might  be  paid  to  them,  and  the  said  intestate's  administrators;  insisting, 
that  such  residue  vested  in  Walter  Nash,  although  he  died  before  his  age  of  24,  and 
so  belonged  to  his  administrators  and  next  of  kin. 

The  respondent  Henry  L'Estrange,  by  his  answer,  set  forth  what  the  residue  of 
the  testator's  personal  estate  amounted  to,  and  said  he  was  ready  to  pay  the  same  as 
the  Court  should  direct.  And  the  respondents,  Henry  Nash  and  Susan  Nash,  by 
their  answer,  insisted,  that  such  residue  belonged  to  the  next  of  kin  of  the  intestate, 
and  ought  to  be  paid  to  them  as  his  administrators. 

But  in  Hilary  Term  following,  the  appellants  exhibited  their  cross  bill  against  the 
respondents  for  an  account  of  the  testator's  personal  estate,  and  to  have  the  residue 
thereof  paid  to  them,  as  they  were  the  next  of  kin  of  the  testator ;  insisting,  that 
Walter  Nash  dying  before  his  age  of  24,  such  residue  did  not  vest  in  him,  but  bdonged 
to  the. next  of  kin  of  the  testator. 

The  respondent  Henry  L'Estrange  submitted  to  the  judgment  of  the  Court  to  whom 
such  residue  belonged,  whether  to  the  appellants,  as  next  of  kin  of  the  testator,  or  to  ' 
the  other  respondents,  as  next  of  kin  of  Walter  Nash ;  and  was  ready  to  pay  the  same 
as  the  Court  should  direct.     And  the  other  respondents  in-[6l}sisted  that  such 
residue  belonged  to  them,  as  next  of  kin  of  Walter  Nash  the  intestate. 

On  the  3d  of  August  1726,  both  causes  came  on  to  be  heard  before  the  Lord  Chan- 
cellor King,  when  his  lordship  was  pleased  to  decree,  that  the  respondent  Henry 
L'Estrange  should  account  before  the  Master  for  the  testator's  personal  estate,  and 
for  the  profits  and  increase  thereof ;  and  that  he  should  pay  and  deliver  over  to  the 
respondents,  Henry  Nash  and  Susan  Nash,  the  surplus  of  such  estate,  and  the  securi- 
ties belonging  to  the  same,  after  payment  of  his  debts,  legacies,  and  funeral  expences ; 
and  cJl  parties  to  the  said  suits,  except  the  appellants,  were  to  have  their  costs,  which 
the  Master  was  to  tax.    And  the  respondents,  Henry  Nash  and  Susan  Nash,  the  ad- 
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ministraton  of  the  inteetate,  were  to  divide  the  remainder  of  the  monies  in  their 
hands,  or  which  should  come  to  their  hands,  of  the  testator's  personal  estate,  after 
payment  of  the  costs,  into  six  equal  parts,  to  and  amongst  the  six  next  of  kin  of  the 
said  Walter  Nash  the  intestate;  viz.  To  retain  to  each  of  them  the  said  'Rearj  and 
Susan  Nash,  one  sixth  part  thereof  ;  and  to  pay  one  other  sixth  part  to  the  respondent 
Gawen  Nash,  another  sixth  part  to  the  respondent  Hill  and  his  wife,  another  sixth 
part  to  the  respondent  Smith  and  his  wife,  and  the  other  sixth  part  to  the  respondent 
Jane  Nash ;  and  that  the  bill  brought  by  the  appellants  should  be  dismissed,  but  with- 
out paying  any  costs  in  respect  thereof. 

From  tills  decree  the  appellants  appealed ;  insisting  (P.  Yorke,  W.  Peere  Williams), 
tiiat  by  the  testator's  will  it  appear&d  he  never  intended  that  Walter  Nash  should  be 
entitled  to  any  advantage  by  tiie  bequest  of  the  residue  of  his  personal  estate,  wn 
only  to  the  provision  of  £10  a  year,  until  his  age  of  24 ;  and  that  the  right  or  pro- 
perty of  such  residue  was  not  to  vest  in  him  till  that  time.  And  as  Walter  died 
before  he  attained  that  age,  and  before  any  title  to  the  residuary  estate  vested  in  him, 
the  benefit  of  the  devise  could  not  belong  to  his  representatives,  but  ought  to  be  con- 
sidered as  a  lapsed  legacy,  and  undisposed  of  by  the  testator's  will,  and  consequently 
belonged  to  the  appellants,  as  his  next  of  kin,  and  as  not  being  given  from  them  t^ 
the  will. 

On  the  other  side  it  was  contended  (C.  Talbot,  T.  Lutwyche),  that  the  bequest  of  the 
residue  of  the  testator's  personal  estate,  after  debts  and  legacies  paid,  was  absolute 
and  unconditional ;  and  the  trust  being  declared  for  Walter  Nash,  in  the  manner 
mentioned  in  the  will,  the  equitable  right  to  such  residue  vested  in  him  immediately 
upon  the  testator's  death.  And  though  he  died  before  he  attained  24,  such  right  tu 
transmissible  to  bis  proper  representatives,  the  age  of  24  being  mentioned,  not  to 
prevent  the  right  from  vesting  in  Walter  before  that  age,  but  to  direct  the  trustees 
as  to  the  time  of  paying  it  to  him.  That  there  was  no  material  difference  betwem 
a  money  legacy  given  to  one  absolutely  out  of  a  personal  estate,  to  be  paid  at  a  future 
day,  (where  it  has  always  been  held,  that  such  a  legacy  became  vested,  and  would 
belong  to  the  proper  representative  of  the  legatee,  although  such  legatee  should  die 
[62]  before  the  day  of  payment,)  and  the  present  bequest  of  the  residue  to  the  ex- 
ecutors upon  the  trust  before  mentioned.  And  therefore  it  was  hoped,  tliat  as  the 
decree  was  just,  and  according  to  the  rules  of  equity,  it  would  be  affirmed,  and  the 
appeal  dismissed  witli  costs. 

AccoRDiNOLT,  after  hearing  counsd  on  this  appeal,  it  was  ordbrbd  and  adjxtdgsd, 
that  the  same  should  be  dismiBsed,  and  the  decree  therein  complained  of  affirmed. 
(Jour.  voL  23.  p.  188.)  

Cask  4. — Eichard  Baynes  and  another, — Appellants ;  Peregrine  Bertie 
and  another, — Bespondents  [28th  February  172 V]. 

[Mew's  Dig.  xiv.  1661.] 

J.  S.  devised  his  real  estate  to  his  son  J.  for  life,  and  after  his  death,  if  he  Uaret 
any  issue  male,  to  other  persons ;  and  to  one  of  those  other  persons  he  gave 
a  legaoy  of  £600  when  he  shoidd  attain  21.  J.  the  son  died  without  istue. 
The  legatee  also  died ;  and  on  a  bill  filed  by  his  administrator  for  this  legacy, 
the  question  was,  whether  it  did  not  depend,  with  his  share  of  the  real  estate, 
upon  the  contingency  of  the  son's  leaving  issue  male.  The  Court  of  Chancery 
held  that  it  did,  and  therefore  dismissed  tiie  bill.  But  on  an  appeal,  this  decree 
was  reversed,  and  the  legacy  ordered  to  be  paid,  with  interest  from  the 
testator's  death. 

Decree  of  Lord  Chancellor  King  BSVERaED. 

Robert  Fisher,  grandfather  of  the  appellant  Ann  Langton,  having  issue  three  sons, 
Robert  his  eldest,  John  his  second,  and  llaLomas  his  youngest  son,  and  two  daughters ; 
settled  his  estate  in  the  county  of  Cumberland  on  John  his  second  son  and  his  heirs, 
setting  aside  Robert  the  eldest  son,  and  afterwards  died. 

Robert  the  son  had  issue  two  sons,  Robert  his  eldest,  who  died  without  issue,  and 
John  his  youngest  son,  and  the  appellant  Ann  his  only  daughter. 

John,  the  second  son  of  old  Robert,  settled  at  London,  and  applying  himself  to 
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merchandize,  acquired  a  considerable  real  and  personal  estate,  to  the  value  of  ^£60,000 
and  upwards ;  and  having  one  son  and  no  other  child,  frequently  declared  he  would 
settle  his  estates  in  Cumberland  on  the  children  of  his  eldest  brother  Robert. 

This  John  had  likewise  estates  at  Low  Layton  in  the  county  of  Essex,  and  at 
Barnes  in  the  county  of  Hertford,  and  some  leasdhold  houses  in  Wapping ;  and  about 
the  4th  of  March  1700,  died,  leaving  issue  John,  his  only  child ;  who,  after  his  father's 
death,  produced  a  paper  writing,  purporting  to  be  his  last  will,  all  written  with  his 
own  hand,  but  neither  signed  or  sealed  by  him,  and  this  paper  he  proved  in  the  Pre- 
rogative Court  of  Canterbury,  as  a  testamentary  schedule ,-  but  there  being  no  ex- 
ecutor named  therein,  John  the  son,  on  the  19th  of  March  1706,  took  out  letters  of 
administration  with  the  said  paper  writing  or  schedule  [63]  annexed,  and  possessed 
himself  of  his  father's  persontd  estate,  to  the  amount  of  £40,000  and  upwards. 

By  this  paper  writing  or  will  it  was  recited,  that  the  testator  had  several  estates 
in  the  coun^  of  Cumberland,  which  he  particularly  enumerated,  and  also  the  several 
estates  in  Essex  and  Hertford,  and  at  Wapping,  as  before  mentioned,  and  then  fol- 
lowed these  words,  viz.  "  The  yearly  income  of  all  the  above-said,  I  give  and  bequeath 
two  thirds  thereof  to  my  son  John  Fisher,  during  his  natural  life,  and  the  other  third 
to  my  loving  cousins  Robert  Fisher  and  John  Fisher,  sons  of  my  brother  Robert 
Fisher;  my  said  cousins  or  their  agents  taking  care  to  manage  the  estate  in  Cumber- 
land, and  my  son  John  Fisher  taking  care  of  the  management  of  my  estate  at  Barnes, 
Low  Layton,  and  Wapping;  and  after  my  son's  decease,  if  he  leaves  any  issue  male, 
I  give  and  bequeath  to  them  my  estate  at  Barnes  in  Hertfordshire,  and  at  Low  Lay- 
ton  in  Essex,  and  to  my  loving  cousin  Robert  Fisher  jun.  all  my  estate,  with  tlie 
sheep,  and  their  heirs,  at  Brakenthwaite,  Longthwaite,  Fletcher's,  and  Scale-Hill, 
with  Low  Homes  and  the  Lake  Crommock.  And  to  my  loving  cousin  John  Fisher, 
die  son  of  my  brother  Robert  Fisher,  I  give  and  bequeath  my  estate  at  Bridechurch, 
near  Cockermouth  in  Cumberland,  and  £500  in  money,  when  he  shall  attain  the 
years  of  21 ;  and,  in  the  mean  time,  the  interest  thereof  at  £5  per  cent,  for  his  main- 
tenance, tiU  he  shall  attain  t^  said  years:  if  he  departs  this  life  before  he 
attains  the  said  years,  then  what  is  left  him,  viz.  in  land,  I  will  and  devise  to 
his  brother  Robert  Fisher ;  and  what  is  left  him  in  money,  to  his  sister  Ann; 
Fisher.  I  also  give  and  bequeatii  to  cousin  Ann  Fisher,  daughter  to  brother 
Robert  Fisher,  £1000  to  be  paid  her  at  the  age  of  21  years,  and  not  before,  unless 
she  marry  before  that  age,  with  the  consent  of  her  father  and  mother." 

Soon  after  the  testator's  death,  Ann  Fisher,  with  the  consent  of  her  fatlier,  inter- 
married with  John  Langton,  to  whom  John  Fisher  the  son  paid  the  legacy  of  £1000 
without  any  objection  whatsoever. 

Frequent  demands  were  likewise  made  on  John  the  son,  for  the  interest  of  the 
£500  towards  the  maintenance  of  John  Fisher  the  legatee,  during  his  minority ;  but, 
on  account  of  the  expectations  they  had  from  John  Fisher  the  son,  in  case  he  should 
die  without  issue,  those  demands  were  made  in  the  most  easy  terms,  and  without 
seeming  to  press  for  the  satisfaction  of  them. 

In  1719  John  Fisher  the  son  died  without  issue ;  having  made  his  will,  and  thereby 
devised  his  whole  real  and  personal  estate  to  the  respondent  Elizabeth,  then  his  wife ; 
who,  after  his  death,  proved  his  will,  and  took  administration  of  the  goods  and 
chattels  of  John  Fisher  the  merchant,  unadministered  by  the  said  John  his  son ;  and 
by  virtue  thereof,  possessed  herself  of  the  whole  real  and  personal  estate  of  her  hus- 
band, and  also  what  remained  of  the  personal  estate  of  John  Fisher  the  merchant; 
and  afterwards  intermarried  with  the  other  respondent  Peregrine  Bertie. 

[64]  John  Fisher  the  legatee,  attained  his  age  of  21  in  the  year  1722,  and  after- 
wards died  intestate,  without  issue  and  unmarried ;  after  whose  death,  the  appellant 
Richard  Baynes  obtained  letters  of  administration,  in  trust  for  the  appellant  Ann 
Langton,  his  only  sister  and  next  of  kin ;  and  thereby  became  entitled  to  the  legacy 
of  £600  with  the  interest  thereof. 

This  legacy  and  interest  being  frequently  demanded  from  the  respondents  without 
effect,  the  appellants,  on  the  23d  of  May  1724,  exhibited  their  bill  in  Chancery, 
praying  a  discovery  of  swsets,  and  to  be  paid  the  said  £500  legacy  and  interest. 

To  this  bill  the  respondents  put  in  their  answers,  and  thereby  admitted  assets  of 
John  Fisher  the  merchant,  come  to  their  hands ;  and  issue  being  joined  and  witnesses 
examined  on  the  part  of  the  appellants,  the  cause  was  heard  before  the  Lord  Chan- 
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celbr  King,  on  the  18tli  of  November  1726 ;  when  his  Lord^p  was  pleated  tD  diania 
the  appellant's  bill,  but  without  costs. 

From  this  decree  the  app^ants  appealed,  and  on  their  behalf  it  was  argued  (f , 
Yorkei,  N.  Fazakerley),  that  the  paper  writing  having  been  proved  to  be  good  u  a  till 
of  personal  estate,  the  personal  legacies  must  be  paid.    That  the  words  of  the  vill  vnc 
very  strong  in  favour  of  the  present  demand ;  but  if  there  was  anj  thing  doabtfil 
in  them,  they  ought  to  receive  a  favourable  construction ;  as  the  testator  had  out  d 
his  great  wealth  given  this  legacy  to  one  of  his  nearest  relations,  for  whose  family 
he  had  made  frequent  declarations  of  providing,  in  case  his  own  son  died  vitbout 
issue,  as  had  happened.    That  this  legacy  of  £600  was  in  no  sort  oontingent,  or  to 
arise  upon  the  d^tth  of  the  testator's  son  having  issue  male,  in  the  nature  of  s  oa- 
dition  precedent ;  but  was  an  absolute  and  substantive  bequest  of  that  sun  to  ha 
cousin  John,  on  his  attaining  the  age  of  21 ;  and  therefore  he  gave  interest  for  i^  i 
the  rate  of  £5  per  cent.    A  man  may  certainly  give  away  his  estate,  upon  a  oontifr 
gency  that  his  son  shall  have  children  to  enjoy  it ;  and  where  tile  words  of  a  viUtis 
plain  and  clear  to  that  purpose,  such  a  bequest  must  take  place ;  but,  as  it  is  a  my 
uncommon  contingency,  to  disinherit  because  there  are  children  to  take,  such  a  ce» 
struction  requires  mudi  plainer  expressions  than  are  to  be  found  in  the  present  vilL 
And  if,  in  this  case,  the  legacy  was  to  wait  in  point  of  vesting,  till  it  should  be  iM 
whether  the  testator's  son  John  would  or  would  not  have  issue  male  at  his  death °,i 
would  have  been  absurd  either  to  have  made  the  legacy  payable  at  the  legatee'i  aged 
21,  or  to  have  given  interest  in  the  mean  time ',  because  the  giving  of  interest  suppoat 
the  principal  to  be  vested,  though  payable  at  a  future  day.    It  was  therefore  hop* 
that  the  decree  of  dismission  would  be  reversed ;  and  that  the  legacy  would  be  decree 
to  be  paid,  with  interest. 

On  the  other  side  it  was  said  (C.  Talbot,  T.  Lutwyche),  that  the  single  question  n| 
{whether  this  gift  of  j£500  should  be  considered  as  a  distinct  and  independent  legMf 
or  whether,  with  the  devise  of  the  estate  at  Bridechurch,  it  depended  upon  the  oontil 
gency  of  the  son's  leaving  issue  male,  which  had  not  h|ippened.  The  paper  writiiig 
[66]  question  consisted  of  two  parts,  each  of  which  was  an  entire  paragraph,  and  mi 
an  entire  distribution.  In  the  first,  the  testator  disposed  of  the  income  of  his  eatatai 
Low  Layton,  Brackenthwaite,  Bridechurch,  etc.  during  the  life  of  his  son.  In  the 
part,  he  gave,  not  the  income,  but  the  lands  themselves,  after  his  son's  deoeasa 
the  land  at  Bridechurch,  and  the  £500  in  money,  was  one  entire  legacy ;  they  -were 
given  to  John  the  cousin  together,  and  were  both  given  over  at  the  same  time 
the  testator  had  valued  his  estates;  and  that  valuation  shewed,  that  this  £500 
added  to  the  estate  at  Bridechurch,  to  make  a  nearer  proportion  between  the  gif 
the  two  brothers,  than  if  he  had  left  only  the  laud  at  Bridechurch  to  John.  Aa  tO' 
objection,  that  the  £500  was  a  distinct  and  independent  legacy,  because  the 
/  give  and  bequeath,  were  repeated ;  it  was  answered,  that  those  words  were  oi 
peated  by  way  of  conjunction  and  continuation  of  the  whole  bequest;  they  could 
put  the  legacy  to  John  upon  different  terms  from  that  to  Robert;  they  came' 
the  gift  of  the  land  at  Bridechurch,  and  could  not  separate  the  money  from  the 
nor  could  the  gift  of  the  land  be  distinct  and  independent,  but  must  come  undi 
whole  contingent  distribution ;  because  John  the  son  was  to  have  the  income  of  it; 
his  life.  And  as  to  the  interest  being  given  to  John  the  legatee  in  the  mean 
his  maintenance,  it  shewed  that  the  testator  could  not  intend  it  to  be  a  distinct 
immediate  legacy ;  because  it  was  apparent  from  the  whole,  that  the  testator  dii 
mean  to  leave  John  the  younger  brother  in  a  better  condition  than  Robert  the 
For  during  the  life  of  the  testator's  son,  both  were  to  have  an  equal  mainti 
viz.  one  third  of  the  income  of  the  lands  between  them ;  and  there  was  no  ooloi 
imagine,  that  the  testator  intended  to  give  John  £500  more  during  the  life 
son,  after  whose  death,  John's  maintenance  came  under  tihe  same  diBta-ibutioOi 
depended  upon  the  same  contingency  with  his  brother  Robert's.  That  the 
in  the  mean  time,  could  only  design  the  time  between  the  vesting  of  the  legacy 
John's  coming  of  age;  and  this  construction  made  the  whole  writing  consistent,' 
the  brothers  having  an  equal  share  during  the  son's  life,  and  both  an  equal 
after  his  death.  That  the  testator's  whole  attention  was  not  now  diacovcraUe, 
he  had  broke  off  and  left  his  writing  unfinished ;  what  he  had  left  was  auddea 
imperfect,  and  it  seemed  very  probable  that  if  he  ever  reviewed  it,  he  threw  it 
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and  never  thought  it  oould  have  any  effect.  What  he  had  gi^en  to  his  cousins,  was 
given  in  an  event  which  had  never  happened ;  and  whether  he  would  have  left  them 
to  the  bounty  of  his  son,  in  case  of  his  liaving  no  issue  male,  or  what  provision  he 
would  have  made  for  them  in  that  event,  if  he  had  finished  his  will,  did  not  appear. 
And  therefore  it  was  apprehended,  tiiat  such  a  writing  as  this,  so  imperfect  and  un- 
finished, was  capable  of  no  other  construction ;  and  that  tiie  appellant  Ann,  who  had 
already  received  £1000  undM*  it,  was  not  entitled  to  any  more. 

[66]  But  after  hearing  counsel  on  this  appeal,  it  was  ORDSRro  and  adjudoid, 
that  the  decree  therein  complained  of  should  be  reversed ;  and  that  the  Court  of  Chan- 
cery should  direct  an  account  to  be  taken  of  what  was  due  for  the  £500  legacy  given 
by  John  Fisher,  and  for  the  interest  of  the  same  from  tiie  death  of  the  testator,  after 
the  rate  of  £5  per  cent,  per  ann.  and  that  what  should  be  found  due  on  such  account 
for  the  said  principal  and  interest,  should  be  paid  by  the  respondents  to  the  appel- 
lants.   (Jour.  vol.  23.  p.  198.) 

Cask  5. — Albxander  Small, — Appellant ;  Sichard  Wing  and  others, — 
Bespondents  [16th  April  1730]. 

[Mew's  Dig.  vi.  1296.} 

A.  gives  his  daughter  B.  a  legacy  of  £1000,  to  be  raised  out  of  the  rents  and 
profits  of  his  estate,  after  pajrment  of  his  debts,  but  without  mentioning  any 
particular  time  of  payment.  This  legacy  will  not  carry  interest  while  any 
of  the  testator's  debts  remain  unsatisfied,  nor  will  the  Court  direct  it  to  be 
raised  by  a  sale  of  any  part  of  the  estate. 

An  executor  borrows  money,  or  advances  it  out  of  his  own  pocket,  to  pay 
some  of  his  testator's  creditors  who  were  importunate,  and  threatened  to  bring 
actions,  etc.  Held  that  he  is  entitled  to  an  allowance  of  interest  for  the 
money  so  advanced  or  borrowed. 

Decree  of  Lord  Chancellor  Macclesfield  varied. 

This  case  appears  to  have  been  a  matter  of  intricate  private  accounts,  and 
can  scarcely  be  quoted  as  a  precedent. 

Peter  Wing  the  elder,  on  the  23d  of  August  1695,  made  his  will,  and  thereby  gave 
to  his  ^dest  son  Peter  Wing  the  younger,  all  his  interest  in  the  brewhouse,  utensils, 
and  stock  in  trade  therein  mentioned,  and  also  the  rectory  of  North  Stoake;  and 
directed,  that  Peter  the  son,  during  the  term  he  should  hold  Uie  said  brewhouse,  being 
them  about  four  years  to  come,  should  pay  to  the  executors  of  the  testator  £250  per  ann. 
The  testator  then  devised  to  his  executors  all  the  rents,  issues,  and  profits  of  all  his 
other  naeesuagee  or  tenements,  rectories,  lands,  and  hereditaments,  therein  after 
mentioned  and  devised ;  in  trust  that  they  should  therewith,  and  with  the  said  £250 
per  ann.  raise  and  pay  all  the  testator's  debt :  but  if  his  executors  should  neglect  or 
refuse  to  receive  and  pay  <he  said  £250  per  ann.  or  the  profits  of  the  said  premises, 
or  should  receive  and  not  duly  apply  the  same  towards  payment  of  his  debts ;  then  the 
power  thereby  given  them  to  receive  and  pay  the  same  should  cease:  and  then  he 
appointed  Robert  and  Peter  Sayer,  Robert  Dorrell,  and  Richard  Spooner,  to  be  his 
trustees  to  receive  the  said  £250  per  ann.  and  the  profits  of  the  said  messuages  and 
premises,  for  the  payment  of  his  debts,  until  the  same,  and  the  legacies  thereby  be- 
queathed to  his  daughter  Mary,  the  appellant's  late  wife,  should  be  fully  raised  and 
satisfied. 

The  testator  then  gave  to  the  respondent  Richard  Wing,  his  heirs,  executors, 
and  assigns,  the  rectory  of  North  Morton,  and  all  [67]  his  other  messuages,  lands,  and 
hereditftmoDts,  in  NorUi  Morton  and  South  Morton,  subject  to  the  payment  of  £25  per 
ann.  to  Mary  the  testator's  wife,  during  her  life,  to  commence  afteor  the  payment  of 
the  testator's  debts. — And  be  gave  to  the  respondent  John  Wing,  his  heirs,  executors, 
and  assigns,  the  messuage  and  malt-houses  then  in  the  testator's  possession,  and  all 
other  his  messuages,  lands,  and  hereditaments,  in  Brightwell,  Maekney,  and  Walling- 
ford  ;  and  declared  it  to  be  his  will  and  meaning,  that  neither  of  his  said  sons,  Peter, 
Richard,  or  John,  should  enter  on  or  receive  to  their  own  use,  the  rents  and  profits  of 
the  premises  to  them  respectively  devised,  or  any  part  thereof,  until  all  the  testator's 
debts  should  be  paid ;  save  that  his  said  son  Peter  should  enjoy  the  brewhouse  to  his 
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own  use,  paying  the  said  £250  per  ann.  as  aforesaid ;  but  that  when  and  so  soon  as  all 
his  debts  should.be  paid,  and  £1000  to  the  appellant's  late  wife  which  he  thereby 
gave  to  her,  to  be  also  raised  and  paid  out  of  the  rents  and  profits  of  the  estates 
devised  to  his  said  three  sons  as  aforesaid,  should  be  fully  paid  and  satisfied ;  (which 
said  £1000  over  and  above  £1000  therein  after  mentioned,  the  testator  thereto 
charged  to  be  raised  and  paid  to  his  said  daughter  for  and  towards  her  portion,  out 
of  the  rents,  issues,  and  profits  of  the  estates  before  given  to  his  said  three  sons,)  his 
said  three  sons  might  enter  upon  and  enjoy  the  estates  so  to  them  devised  as  aforesaid, 
and  not  before.  And  to  the  end,  that  the  £1000  thereby  given  to  his  said  daughter, 
should  be  raised  and  paid  to  her  according  to  his  will ;  he  appointed  his  said  trustees 
to  receive  the  rents,  issues,  and  profits  of  the  premises  so  devised  to  his  said  three  sons 
severally  as  aforesaid,  and  to  pay  over  the  same  to  his  said  daughter ;  and  tiiat  until 
his  debts  and  the  said  £1000  should  be  paid,  his  trustees  should  let  and  set  the  pre- 
mises for  the  best  rents,  for  raising  and  paying  his  debts  and  the  said  legixj  of 
£1000.  Provided,  that  if  either  or  any  of  his  said  sons  should  raise  and  pay  suob 
sums  as  the  trustees,  or  the  survivor,  should  adjudge  to  be  his  or  their  proportion  of 
the  debts  and  legacies,  then  the  premises  to  him  or  them  devised  should  be  exempted, 
and  such  son  or  sons  should  enter  and  receive  the  profits.  And  the  testator  appointed 
his  said  wife  and  the  respondent  Richard  to  be  his  executors,  and  bequeathed  to  them 
all  hia  personal  estate,  and  directed  that  they  should  thereout  raise  and  pay  to  his  said 
daughter,  the  further  sum  of  £1000,  over  and  above  the  said  other  sum  of  £1000  to 
be  paid  to  her  by  his  said  executors,  after  his  debts  should  be  paid,  but  not  before; 
it  being  his  will,  that  his  said  executors  and  bis  said  son  John  and  daughter  Mary 
should  live  together  in  the  house  and  malthouse  wherein  the  testator  then  lived :  and 
he  directed,  that  his  executors  should  provide  all  neceesariee  for  his  said  son  and 
daughter,  until  his  debts  should  be  paid. 

On  the  30th  of  April  1696,  the  testator  died ;  whereupon  his  executors  proved  his 
will,  and  the  respondent  Richard  possessed  his  personal  estate,  and  received  the 
said  £250  per  ann.  from  his  brother  Peter  for  four  years ;  and  the  said  Peter  the  son 
entered  [683  '^^  ^®  estates  to  him  devised,  and  Richard  entered  on  the  residue  of  the 
real  estates  and  received  the  profits  thereof. 

In  July  1706,  the  appellant  intermarried  with  the  said  Mary  his  late  wife,  wherebj 
he  became  entitled  to  tiie  said  two  legacies  of  £1000  each,  with  interest;  but  the 
testator's  widow  and  sons  refusing  to  pay  the  same,  the  appellant  and  his  said  wife, 
in  Hilary  Term  1706,  exhibited  t£eir  bill  in  the  Court  of  Chancery  against  the  said 
Mary  Wing,  Peter  Wing  the  son,  and  the  respondents,  to  have  an  account  of  the 
testator's  real  and  personal  estates,  and  that  the  said  legacies  of  £1000  and  £1000 
with  interest,  might  be  raised  and  paid.  The  several  defendants  put  in  their  answers 
to  this  bill ;  and  Peter  the  son  afterwards  dying,  the  suit  was  revived  against  the 
respondent  Richard,  as  his  executor ;  but  before  ^e  cause  was  heard,  the  appellanft 
wife  died,  leaving  two  daughters,  and  he  having  taken  out  administration  to  his  said 
wife,  became  entitled  to  the  said  l^aciee  of  £1000  and  £1000  and  interest,  and 
afterwards  revived  the  suit. 

On  the  Ist  of  June  1715,  the  cause  was  heard  before  the  then  Master  of  the  RoUs: 
who  declared  the  will  of  Peter  the  father  to  be  well  proved,  and  that  Peter  the  son 
came  in  as  a  purchaser  of  the  brewhouse,  upon  his  paying  the  £250  for  four  yean. 
And  it  was  decreed,  that  the  Master  should  take  an  account  of  the  personal  estate  of 
the  said  Peter  Wing  the  father,  and  of  the  said  £250  per  ann.  for  four  years,  and  of 
the  profits  of  the  estates  devised  to  the  sons,  subject  to  the  payment  of  the  testators 
debts ;  and  also  an  account  of  the  testator's  debts  and  legacies,  and  state  what  the 
same  severally  amounted  to.  And  the  Master  was  to  tax  all  parties  their  costs  of  suit, 
which  were  to  be  paid  them  out  of  the  testator's  estate:  but  the  consideration  of  iit- 
terest  for  the  legacies  devised  to  tlie  appellant's  late  wife,  and  touching  her  mainten- 
ance, and  a  sale  of  the  estates  subjected  to  the  payment  of  the  said  debts  and  legacies, 
in  case  there  should  not  be  other  assets  sufficient  to  pay  the  same,  and  all  other  pn^ier 
directions,  were  reserved  until  after  the  Master  should  have  made  his  report. 

The  Master,  on  the  22d  of  July  1720,  made  his  report,  and  thereby  certified,  that 
the  testator's  personal  estate  amounted  to  £1233  Is.  and  that  he  bought  fit  to  charge 
the  respondent  Richard  therewith,  and  also  with  £1000  by  him  received  of  his  brother 
Peter,  and  which  he  was  to  pay  at  four  yearly  payments  as  aforesaid :  that  the  rents 
of  the  testator's  real  estate  received  by  the  respondents  from  Lady-day  1696  to  Lady- 
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day  1718,  being  above  £600  per  ann.  amounted  to  £11,042  3b.  of  which  the  reepond- 
ent  Richard  had  received  £9850  38.  and  the  respondent  John  £1192,  which  sum  of 
X9850  3b.  received  by  the  respondent  Richard,  being  added  to  the  amount  of  the 
pergonal  estate,  and  to  the  £1000  received  bjr  him  of  his  brother  Peter,  amounted  in 
the  whole  to  £12,083  4b.  That  the  testator's  debts,  at  his  deaUi,  amounted  to 
£7189  98.  5d.  and  that  the  respondents  had  paid  in  discharge  of  several  of  those  debts, 
and  the  interest  thereof,  and  for  repairs,  taxes,  and  maintaining  the  testator's  family 
to  Lady-day  1718,  and  [693  ^°^  ^^  maintenance  of  the  appellant's  late  wife,  until 
her  marriage,  £12,734  16s.  4d.  whereof  he  had  allowed  £11,881  198.  ll^d.  to  the  re- 
spondent Richard,  and  the  remainder  being  £862  16s.  4^.  to  the  respondent  John  ; 
80  that  there  remained  ,in  the  respondent  Richard's  hands  at  Lady-day  1718 
£201  48.  0^.  and  in  the  respondent  John's  hands  £339  3s.  7^d.  That  the  appellant 
intermarried  with  his  lato  wife  on  the  12th  of  July  1706;  that  the  said  legacies  of 
£1000  a-piece  remained  unpaid,  and  that  there  also  remained  unpaid  to  the  testator's 
creditors  £3026.  That  Peter  the  son  had  been  let  into  possession  of  the  North 
Stoake  estate  by  the  trustees,  and  had  received  out  of  the  rents  thereof  from  Lady-day 
1696  to  the  time  of  his  death  in  June  1711,  £2625.  That  the  respondent  John  had 
been  in  possession  of  the  estate  devised  to  him,  being  £114  per  ann.  ever  since  Lady- 
day  1708.  That  the  respondent  Richard  had  paid  £377  19b.  2d.  for  interest  of  monies 
borrowed  by  him  to  pay  off  the  testetor's  most  pressing  creditors,  and  of  which  her 
craved  an  iJlowance ;  but  the  Master  did  not  think  fit  to  determine  whether  the  same 
ought  to  be  allowed.  He  however  gave  the  reepondente  credit  (among  other  allowances) 
for  £300,  as  the  amount  of  ten  years  maintenance  of  the  appdlanf  s  lato  wife,  prior 
to  her  marriage. 

The  respondente  having  taken  exceptions  to  this  report,  and  particularly,  for  that 
the  Master  had  not  allowed  the  £377  Ids.  2d.  upon  arguing  the  same  before  the* 
Lord  Chancellor  on  the  16th  of  January  1720,  they  were  all  over-ruled  or  waived ;  and 
it  was  ordered,  that  the  report  should  stand  absolutely  confirmed,  and  that  the  re- 
spondent Richard  should  bring  the  £201  48.  O^d.  and  the  respondent  John  the 
£339  3b.  7^d.  before  the  Master,  subject  to  further  order.  And  on  the  8th  of  March 
following,  another  order  was  made  by  the  Lord  Chancellor,  that  the  Master  should 
appoint  a  receiver  of  the  rente  and  profite  of  the  premiBes,  and  allow  him  a  salary. 

On  the  15th  of  May  1721,  the  cause  was  heard  upon  the  r^ort,  before  the  MaBter 
of  the  Rolls,  when  the  respondents  made  default ;  and  it  was  then  decreed,  that  the 
Master  should  compute  what  was  due  to  the  appellant  for  the  two  legacies  of  £1000 
and  £1000,  and  interest  for  the  same,  from  the  end  of  one  year  next  after  the  testa- 
tor's death,  and  tax  the  appellant  his  costo,  according  to  the  former  decree ;  and  that 
the  defendante  should  bring  all  the  deeds  and  writings  relating  to  the  testetor's 
estates  before  the  Master,  upon  oath ;  and  that  he  should  examine  what  part  of  the 
testator's  real  estate  was  necessary  and  suflScient  to  be  add,  for  raising  what  should 
b  found  due  to  the  appellant  for  the  said  legacies,  interest,  and  coste,  after  a  deduc- 
tion of  what  was  certified  in  the  report  to  have  been  paid  for  the  maintenance  of  the 
appeOant's  wife;  and  that  the  same  should  be  accordingly  sold  to  the  best  purchaser, 
to  be  allowed  of  by  the  Master,  and  that  all  parties  should  join  in  such  sale,  as  the 
Master  should  direct. 

On  the  6th  of  November  following,  the  cause  upon  the  said  report  was  re-heard 
(on  the  respondent's  application)  by  the  Ma8-[70]-ter  of  the  Rolls,  who  then  confirmed 
the  last  decree,  with  this  further  direction,  that  a  sale  should  be  made,  as  well  of  the 
testator's  leasehold  estete,  as  of  his  real  estete,  8u£Scient  to  pay  his  debte  reported  due, 
or  such  part  thereof  as  then  remained  unpaid,  together  with  what  should  be  found 
due  to  the  appellant  for  the  legacies  of  £1000  and  £1000,  with  interest  as  aforesaid 
at  £5  per  cent,  and  the  appellant's  coste  of  suit. 

From  both  these  decrees  the  defendants  appealed  to  the  Lord  Chancellor  Maccles- 
fidd;  and  the  cause  standing  in  the  paper  to  be  heard  upon  the  said  appeal,  on  the 
9th  of  June  1722,  his  Lordship  put  it  off,  and  recommended  it  to  the  parties  to  agree 
matters ;  and  on  the  30th  of  the  same  month,  his  Lordship  again  made  the  like  re- 
commendation, and  ordered,  that  £200,  part  of  the  money  in  the  Master's  hands, 
should  be  paid  to  the  appellant  on  account,  and  the  same  was  paid  accordingly. 

But  the  parties  not  being  able  to  accommodate  matters,  the  cause  was  fully  heard 
upon  the  said  appeal,  on  the  9th  of  November  1723,  when  his  Lordship  was  pleased  to 
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declare,  that  it  appeared  to  be  the  testator's  intent,  that  his  debts  and  legacies  should 
be  raised  out  of  the  yearly  rents  and  profits  of  the  trust  estate,  without  a  sale 
of  any  part  thereof,  and  that  his  debts  should  be  satisfied  before  his  legacies; 
and    that    therefore    the    legacies    bequeathed    to    the    appellant's    late    wife^ 
not  becoming  due  until  after  the  testator's  debts  were  or  co^ild  be  all  paid,  out 
of  the  yearly  rents  and  profits  of  the  trust  estate,  and  there  being  no  direotioa 
in  the  will   for  the  said  legacies  carrying  interest,  but  a  provisicm  made  for 
'  the  maintenance  of  the  family  in  the  mean  time ;  his  Lordship  was  of  opinion,  that 
the  appellant  was  not  entitled  to  have  any  interest  for  the  said  legacies ;  and  there- 
fore ordered,  that  the  appellant's  bill,  so  far  as  it  sought  a  sale  of  the  trust  estate,  or 
payment  of  interest  for  the  said  legacies,  should  stand  dismissed. — But,  as  touching 
maintenance,  his  Lordship  conceived  that  the  appellant's  late  wife  was  entitled  to  her 
share  of  what,  by  the  will,  was  allowed  for  the  maintenance  of  the  family,  from  the 
time  she  was  maintained  by  the  defendant,  until  her  death ;  and  such  share  or  pro- 
portion of  the  maintenance  being  ;£30  per  ann.  it  was  ordered,  that  the  Master  should 
see  what  the  appellant  had  received,  and  what  was  due  to  him  in  respect  thereof,  and 
that  the  same  should  be  paid  to  the  appellant  accordingly. — And  as  to  the  rents  and 
profits  of  such  part  of  the  trust  estate,  as  had  been  received  by  Peter  Wing  the  son, 
and  hy  him  misapplied,  his  Lordship  declared,  that  although  such  misapplicatiwi 
ought  not  to  charge  the  trust  estate  devised  to  the  respondents,  with  more  than  their 
share  of  the  debts  and  legacies ;  yet,  that  the  appellant  and  his  late  wife,  who  had  been 
thereby  injured  by  not  having  her  said  legacies  raised  sooner,  were  entitled  to  receive 
a  compensation  in  respect  thereof,  out  of  the  said  Peter  the  son's  estate,  and  in  regard 
there  might  be  a  contest  between  the  appellant  and  the  other  creditors  of  Peter  the 
son,  touching  a  priority  of  satisfaction,  the  appellant's  being  only  in  the  nature  of  & 
debt  by  simple  contract;  his  [71]  Lordship  therefore  ordered,  that  the  master  should 
take  an  account  of  the  assets  of  tiie  said  Peter,  come  to  the  hands  of  the  respondent 
Richard,  his  administrator,  and  also  an  account  of  Peter's  debts;  and  when  the 
Master  should  have  made  his  report  thereon,  his  Lordriiip  would  give  further  dire^ 
tions,  touching  the  priority  of  payment  of  the  said  debts  out  of  Peter's  assets,  and  the 
interest  he  had  in  the  trust  estate. — ^And  as  to  the  question,  whether  the  respondent 
Richard  should  have  an  allowance  of  interest  for  what  he  had  borrowed,  or  paid  out 
of  his  pocket,  towards  satisfaction  of  his  father's  debts,  his  Lordship  declared,  that 
the  said  respondent  had  done  well  therein,  he  having  therewith  discharged  i^tiU 
which  carrieid  interest,  and  the  estate  profited  thereby ;  and  therefore  ordered,  that 
cut  of  the  rente  of  the  said  estate,  he  should  be  allowed  interest  for  what  he  so  bor- 
rowed, or  paid  out  of  his  pocket,  in  satisfaction  of  his  said  father's  debts,  and  that 
the  money  by  him  brought  before  the  Master  as  aforesaid  should  be  repaid. — ^And 
HB  touching  the  costs  of  the  suit,  his  Lordship  declared,  he  saw  no  cause  to  give  the 
appelant  any  costs ;  but  that  the  respondent  Richard  ought  to  be  allowed  his  costs 
out  of  the  trust  estate  in  the  first  place,  and  that  the  surplus  of  the  said  trust  estate 
should  be  applied  in  the  payment  of  the  debts,  and  then  the  l^acies  of  tihe  father ; 
but  in  regard  the  allowance  of  the  said  defendant's  costs,  would  occasion  a  longer 
continuance  of  the  term  to  the  appdlant's  and  respondent's  prejudice,  his  Lordship 
therefore  reserved  the  consideration,  whether  the  respondents  should  have  satisfactira 
over  against  the  appellant,  in  respect  of  their  costs. — And  as  to  the  £1000  given  to 
the  appellant's  late  wife  out  of  the  personal  estate,  his  Lordship  declared,  the  appe- 
lant ought  to  have  satisfaction  for  the  same,  in  like  manner  as  he  was  to  have  for  the 
£1000  charged  on  the  trust  estate;  and  it  was  further  ordered,  that  the  receiver  of 
the  trust  estate  should  be  discharged,  the  appellant  then  declining  to  bear  the  charge 
of  a  receiver  for  the  future ;  and  tlie  consideration,  who  should  bear  the  charge  of  the 
eaid  receiver  for  the  time  past,  was  reserved. 

The  appellant  conceiving  himself  aggrieved  by  this  last  decree,  appealed  from  it : 
and  on  his  behalf  it  was  argued  (C.  Talbot,  D.  Ryder),  that  a  legacy  given,  without 
mentioning  the  time  of  payment,  is,  according  to  the  known  rule  of  a  Court  of  Equity 
in  ordinary  cases,  to  be  paid  at  the  end  of  a  year  after  the  testator's  deatli,  and  to 
carry  interest  from  that  time ;  and  where  it  is  directed  to  be  raised  out  of  the  rents 
and  profits  of  an  estate,  such  direction  is  generally  held  to  give  a  power  to  aeQ  or 
mortgage  the  estate  for  that  purpose,  and  especially  in  the  case  of  younger  children'i 
portions,  when  it  becomes  necessary  to  raise  them  for  their  advancement  in  the 
world :  and  if  it  should  be  thought  that  it  was  not  the  testator's  intention  in  the  pre- 
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cent  caae,  to  have  the  legacies  in  queetion  raised  bj  sale  or  mortgage,  jei  it  was 
•ppr^ended,  that  as  there  was  no  time  limited  for  the  payment  of  the  first  £1000, 
nor  the  payment  of  it  postponed  by  the  will,  it  ought  not  to  have  waited  till  pay-[72]- 
mernt  of  the  debts,  but  be  raised  as  soon  as  the  profits  would  supply  it,  by  which  means 
equal  justice  would  be  done  both  to  the  creditors  and  legatee.     The  £1000  might  be 
raised-  in  a  reasonable  time,  from  whence  it  ought  to  carry  interest ;  and  the  creditors 
would  not  be  prejudiced,  because  their  debts  would  carry  interest,  and  must,  in  the 
end,  be  paid  out  of  the  estate:  and  this  was  still  stronger,  because  of  the  express 
direction  in  the  will,  to  pay  the  rents  and  profits  to  the  appellant's  late  wife,  towards 
satirfying  her  l^acy.     And  as  to  the  other  £1000  legacy,  which  is  more  particularly 
mentioned  to  be  payable  out  of  the  pt/rsonal  estate,  that  having  been  postponed  by  the 
payment  of  those  assets  to  the  creditors,  \t  ought  to  stand  in  the  place  of  the  debts  so 
paid,  in  order  to  its  being  satisfied  out  of  the  real  estate,  and  to  carry  interest  in  the 
mean  time,  as  they  did.     But  if  both  or  either  of  the  legacies  ought  to  have  been, 
pos^koned  to  the  debts,  it  appeared,  by  the  Master's  report,  that  Hie  debts  might  have 
been  paid  much  sooner  than  the  time  of  making  the  last  decree,  if  the  £2626  received 
by  Peter  the  son  so  long  ago  as  the  year  1711,  had  been  applied  to  that  purpose,  ac- 
cording to  the  directions  of  the  will ;  and  considering  how  much  interest  might  have 
lieen  saved  of  the  debts,  which  would  have  been  paid  oS  with  that  money,  the  whole 
debta,  upon  the  nearest  computation,  might  have  been  paid  before  the  year  1718 ;  and 
therefore,  if  any  variation  of  the  decree  made  by  the  Master  of  the  Bolls  had  been 
reasonable,  as  to  the  time  of  payment  of  the  legacies,  it  ought  to  have  been  I^  re- 
ferring it  to  the  Master,  to  state  when  the  debts  might  have  been  paid,  and  ordering 
the  legacies  to  carry  interest  from  that  time,  and  to  be  paid  by  the  respondents,  so 
far  as  they  had  received  any  overplus  of  the  rents  and  profits ;  and  as  to  the  residue, 
l^  sale  or  mortgage  of  the  trust  estate,  or  at  least  of  that  part  of  it  which  was  devised 
to  Peter  the  son ;  and  the  allowance  of  an  annual  sum,  in  lieu  of  maintenance,  ought 
to  have  been  continued  to  the  time  of  the  commencement  of  the  interest.     That  the 
reB{X>ndent  Richard  ought  not  to  be  allowed,  as  against  the  appellant,  interest  for  the 
money  he  advanced  towards  payment  of  his  father's  dd^ts,  because  there  was  su£Scient 
raised  out  of  the  rents  to  pay  the  principal ;  and  if  that  was  misapplied,  it  ought  not 
to  prejudice  the  appellant  and  postpone  the  payment  of  his  wife's  legacy :  nor  could 
there  regularly  be  any  such  allowance  ordered  upon  hearing  the  appeal,  the  same 
mattra*  having  been  previously  determined  on  the  exceptions  to  the  Master's  report. 
That  there  was  apprehended  to  be  no  foundation  for  discharging  the  receiver,  since, 
in  all  events,  the  appellant  was  entitled  to  have  the  legacies  out  of  the  profits  of  tlie 
trust  estates ;  and  by  the  express  directions  of  the  will,  the  respondents  and  Peter 
Wing  the  younger  were  not  to  enter  upon  those  estates  till  those  legacies,  as  well  as 
the  debts,  were  satisfied :  and  the  rather  because  in  this  case,  the  last  decree  did  not 
80  much  as  order  the  respondents  to  apply  the  growing  rents  either  in  payment  of 
tbe  debts  or  l^aciee,  or  in  what  other  manner,  or  by  [733  whom  such  rents  should  be 
cliapoaed  of.     That  there  was  no  reason  why  the  appellant  should  bear  the  expence 
of  »  receiver,  nor  could  his  refusal  to  do  bo  be  a  sufficient  ground  for  discharging  the 
receiver ;  neither  did  there  appear  to  have  been  any  reason  for  reserving  the  con- 
sideration of  who  should  bear  the  expence  of  the  receiver  for  the  time  past.     That 
the  appellant  ought  not  to  have  been  deprived  of  his  costs,  which,  by  Uie  common 
course  of  a  Court  of  Equity,  he  was  entitled  to ;  his  suit  being  made  necessary  by  the 
nature  of  the  devise,  and  the  misconduct  of  at  least  one  of  those  entitled  to  part  of  the 
estate,  out  of  which  he  was  to  receive  a  satisfaction  for  his  demand ;  and  much  less 
could  there  be  any  reason  for  reserving  the  consideration,  whether  the  respondents 
should  have  a  satisfaction  over  against  the  appellant  in  respect  of  their  coats.     Be- 
sides, the  question  as  to  costs,  was  apprehended  not  to  be  open  for  the  determination 
of  the  Court  upon  the  appeal ;  because  costs  were  given  by  the  first  decree  at  the  Rolls, 
irhich  was  signed  and  inrdled  long  before  the  appeal  to  the  Chancellor  from  the 
second  decree.     It  was  therefore  hoped,  that  the  decree  of  the  Lord  Chancellor  would 
be  reversed,  and  the  second  decree  of  the  Master  of  the  Rolls  confirmed. 

On  the  other  side  it  was  insisted  (P.  Yorkes  T.  Lutwyche),  that,  though  in  some 
cases  a  sale  has  been  decreed,  where  money  has  been  devised  generally  to  be  raised 
out  of  the  rents  and  profits  of  lands,  yet,  in  the  present  case,  it  plainly  appeared  to  be 
■the  intention  of  the  testator,  that  none  of  his  lands  should  be  sold ;  he  directing,  that 
after  his  debts  and  legacies  were  paid,  his  sons  should  enter  upon  and  hold  the 
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stveral  eetates  devised  to  them;  but  which  direction  could  not  be  complied  with,  in 
case  any  part  of  the  eetates  should  be  sold.  And  the  testator  having  also  directed, 
that  Uie  £1000  should  be  paid  out  of  the  rents,  issues,  and  profits  to  be  iituing  oat 
of  his  lands  so  devised,  he  thereby  declared  his  will,  that  the  same  should  be  paid  out 
of  the  annual  profits  only.  That  the  like  intention  appeared  very  clearly  in  iJut 
part  of  the  will,  where  the  testator  declared  in  what  manner  his  trusteee  who  were  ap- 
pointed to  enter  in  default  of  his  executors,  should  execute  their  trust ;  namely,  that 
they  should  receive  the  rents  and  profits,  and  let  and  set  the  estate,  until  his  dete 
and  the  legacy  bequeathed  to  his  daughter  Mary  should  be  paid.  That  as  the  debts 
were  only  payable  out  of  the  rents  and  profits  of  the  estates,  and  as  the  legacies  were 
directed  to  be  paid  after  the  debts,  bftt  not  before;  and  as  there  was  no  direction  for 
the  payment  of  any  interest  for  tiie  legacies,  but  only  a  maintenance  for  Mary,  until 
the  debts  were  paid ;  the  testator  seemed  to  have  substituted  tiiis  maintenance  in  the 
place  of  interest,  and  therefore  the  appellant  could  not  be  entitled  to  both.  As  to  tlw 
objection,  that  it  was  inconvenient  for  the  appellant's  wife  to  wait  so  long  for  her. 
legacies,  and  that  it  would  not  answer  the  intent  of  a  portion  unless  it  could  be  raited 
in  a  reasonable  time ;  it  was  insisted,  that  the  testator's  intention  was  such,  and  that  he 
was  pleased  to  lay  equal,  if  not  greater  difficulties,  upon  all  his  sons,  in  not  permitting 
them  to  [74]  enter  upon  the  devised  estates,  until  not  only  his  debte  but  also  hii 
legacies  were  paid.  And  as  to  the  allowance  of  £377  19b.  2d.  for  interest  of  wh&t 
the  respondent  Richard  had  borrowed  to  pay  his  f  atlier's  debts,  it  was  said,  that  the 
money  was  so  borrowed  in  order  to  satisfy  some  of  the  most  importunate  of  the 
creditors,  and  who  by  eipencee  in  law  would  have  subjected  the  estate  to  a  greater 
bi'rthen  of  costs ;  and  therefore,  as  the  estate  had  received  the  advantage,  the  respon- 
dent Richard  was  justly  entitled  to  the  allowance. 

BxTT  after  hearing  counsel  on  this  appeal  it  was  obdbrbd  and  adjudobd,  that  so 
much  of  the  first  part  of  the  decree  complained  of  as  declared,  "  that  the  testator*! 
intent  was,  that  his  debts  and  legacies  should  be  raised  out  of  the  yearly  rents  and 
profits  of  the  trust  estate,  without  sale  of  any  part  thereof,  and  that  his  debts  should 
be  satisfied  before  his  legacies ;"  and  that  dismissed  the  appellant's  bill,  so  far  as  the 
same  sought  a  sale  of  the  trust  estate,  should  be  affirmed  :  but  as  to  so  much  of  the  first 
part  of  the  said  decree,  which  dismissed  iho  bill  so  far  as  it  sought  payment  of  intetect 
for  the  two  legacies  of  £1000  each,  the  same  should  be  reversed.  And  it  was  further 
ORDBRBD,  that  the  allowance  of  £30  per  ann.  for  the  maintenance  of  the  appdlanf  a 
late  wife,  should  be  carried  on  from  her  death,  till  the  time  that  the  appellant  should 
be  entitled  to  interest  for  the  said  legacies ;  and  that  the  same  should  be  paid  to  him 
out  of  the  rents  and  profits  of  the  trust  estate :  and  with  respect  to  such  interest,  it 
was  ORDBRBD,  that  it  should  be  referred  to  the  Master  to  inquire  when  and  at  what 
time  the  debts  of  the  testator  might  have  been  paid  or  satisfied  by  his  personal  estate, 
and  the  £250  per  ann.  payable  by  Peter  Wing  the  son,  in  respect  of  the  brewhouae  de- 
vised to  him,  and  by  perception  of  the  profits  of  the  trust  estate,  if  the  same  had  been 
duly  applied ;  in  making  of  which  inquiry,  the  Master  was  to  make  all  just  allowanca 
and  deductions :  and  it  was  further  ordbrbd  and  adjctdobd,  that  so  much  of  the  said 
de  ree  as  contained  a  declaration  of  the  Court  relating  to  the  rents  and  profits  re- 
ceived by  Peter  Wing  the  son,  and  ordered  the  Master  to  take  an  account  of  his  assets ; 
and  also  the  declaration  and  order  relating  to  an  allowance  of  £377  ISs.  2d.  to  the 
respondent  Richard,  and  the  repayment  of  the  money  brought  by  him  before  the 
Master,  diould  be  affirmed ;  but  that  so  much  of  the  said  decree  as  related  to  t^e  ooat> 
of  suit  of  the  several  parties,  should  be  reversed :  and  it  was  further  obbbrbd  and 
ADJUDOBD,  that  that  part  of  the  said  decree  which  contained  a  declaration,  "  that  the 
appellant  ought  to  have  satisfaction  for  the  legacy  of  £1000  given  his  late  wife  ort 
of  the  testator's  personal  estate,  in  like  manner  as  he  was  to  have  the  £1000  charged 
on  the  trust  estate,"  should  be  affirmed ;  but  as  to  so  much  of  the  said  decree  as  direi^ 
the  receiver  of  the  rents  and  profits  of  the  trust  estate  to  be  discharged,  the  s&me  was 
reversed :  and  it  was  ordbrbd  and  adjtjdobd,  that  the  Court  of  Chancery  should  ap- 
point a  receiver  of  the  rents  and  [75]  profits  of  the  said  trust  estate,  with  &  proper 
salary  to  be  paid  out  of  the  produce  thereof :  and  it  was  lastly  ordbrbd  and  AxtnrDGtD, 
that  the  said  decree  in  all  o^er  respects  not  hereby  varied  or  reversed,  or  incoDsistent 
with  the  directions  hereby  given,  should  be  affirmed.     (Jour.  vol.  23.  p.  637.) 
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Case  6. — John  Browne, — Appellant ;  Margaret  Byrne,  Widow, — 
Bespondeni  [4th  April  1754]. 

L  bj  will  gives  a  legacy  of  £500  to  B.  payable  on  her  marriage  day,  and  directs 
that  any  bonds  or  notes  left  by  him  in  the  hands  of  B.'s  father,  should  go  in 
discharge  pro  tanto  of  the  legacy.  The  testator  had  in  fact  deposited  sundry 
securities,  but  the  statute  of  limitations  had  run  upon  them  in  his  life-time. 
On  a  bill  filed  by  the  legatee  after  her  marriage,  she  was  held  to  be  entitled  to 
the  legacy  and  interest,  without  deducting  the  value  of  the  deposited  securi- 
ties, because  they  could  not,  at  the  time  of  the  testator's  death,  be  applied  in 
satisfaction  of  the  legacy,  within  the  intent  and  meaning  of  his  wiU. 

Dbcrkb  of  the  Irish  Chancery  afvibmbd. 

The  admissions  of  the  appellant  seem  to  form  the  most  material  features  of 
this  case:  it  therefore  scarcely  warrants  the  conclusion  drawn  from  it. 

George  Browne  Esq.  t&e  appellant's  elder  brother,  being  seised  as  tenant  in  tail, 
with  remainder  over  to  the  appellant  of  a  considerable  real  estate  in  Ireland,  and 
possessed  of  some  leasehold  lands,  held  for  terms  of  years,  as  well  as  of  other  personal 
estate,  duly  made  his  will,  dated  the  6th  of  April  1737,  and  thereby,  amongst  other 
legacies  and  bequests,  gave  and  bequeathed  to  the  respondent,  by  the  name  of  the 
Honourable  Mrs.  Margaret  Birmingham,  daughter  of  the  Right  Honourable  the  Lord 
Athunry,  a  legacy  of  £500,  in  the  words  following ;  viz.  "  Item,  I  leave  to  the  Honour- 
able Mrs.  Margaret  Birmingham,  daughter  to  the  Right  Honourable  Lord  Athunry, 
who  has  lived  in  my  family  since  her  infancy,  and  for  whom  I  have  a  great  tender- 
ness, as  I  have  for  eivery  one  of  my  Lord  Athunry's  and  my  dear  Lady  Athunr^s 
children ;  I  say,  I  bequeath  her  the  sum  of  £500  on  her  marriage  day :  And  my  will 
is,  that  any  bond,  or  bonds  and  judgment,  or  cash-note,  payable  to  me,  and  now  sub- 
sisting, which  I  gave  or  bestowed  to  the  said  Honourable  Mrs.  Margaret  Birmingham, 
left  her  by  letter,  or  any  other  instrument  in  writing,  in  I^ord  Athunry's  hands  or 
otherwise,  shall  be  deemed  and  taken  for  so  much,  as  part  of  the  five  hundred  pounds 
bequeathed  to  the  said  Honourable  Mrs.  Margaret  Birmingham  by  this  my  will,  and 
shidl,  for  BO  much,  go  in  discharge  of  the  said  five  hundred  pounds."  And  the  testator 
appointed  the  appellant  sole  executor  of  his  will,  who  after  his  death  duly  proved  the 
same. 

[76]  The  testator  in  his  life-time  had  given  or  deposited  several  bonds,  notes,  and 
other  securities,  to  or  for  the  benefit  of  the  respondent,  which  he  designed  and 
directed,  as  aforesaid,  should  go  for  so  much,  in  discharge  of  the  said  £500  legacy, 
and  soon  afterwards  died  indebted  to  many  persons  to  a  great  amount ;  and  the  ap- 
pellant applied  all  his  personal  estate,  so  far  as  the  same  would  extend,  in  the  pay- 
ment of  his  debts ;  but  there  being  a  great  deficiency,  the  appellant,  in  regard  to  tlie 
memory  of  his  brother,  voluntarily  took  upon  himself  the  payment  of  all  his  debts, 
an^  secured  the  same^  by  charging  them  on  his  own  estate. 

Soon  after  the  testator's  death,  and  before  the  appellant  could  know  the  state  of 
the  testator's  affairs,  or  receive  any  information  concerning  the  securities  given  or 
deposited  for  the  benefit  of  the  respondent;  she  by  her  next  friend,  in  March  1737, 
exhibited  her  bill  in  the  Court  of  Chancery  in  Ireland,  against  the  appellant,  for  an 
account  of  the  testator's  real  and  personal  assets,  and  to  have  her  said  legacy  paid, 
though  the  same  was  then  only  a  contingent  right,  and  not  vested. 

^e  appellant  put  in  his  answer  to  this  bill,  and  thereby  said,  that  notwith- 
standing he  was  advised  that  he  never  would  be  liable  or  subject  to  the  said  l^acy,  or 
any  part  thereof,  (the  personal  estate  of  the  testator  being  no  way  sufficient  to  dis- 
charge the  judgment  debts  owing  by  him  at  his  death,  and  the  testator's  real  estate 
being  specifically  devised  to  the  appellant,)  yet  in  regard  to  the  memory  of  his 
brother,  and  the  particular  esteem  which  the  appellant  had  for  the  respondent,  he 
was  willing,  as  he  always  had  been,  to  discharge  the  said  legacy,  in  the  same  manner 
as  prescribed  by  the  testator's  will,  and  as  soon  as  the  contingency  happened. 

The  respondent  in  1741,  intermarried  with  George  BjTne,  Esq.  whereby  the  suit 
became  abated ;  and  soon  afterwards  the  said  George  Byrne  died,  and  the  suit  never 
was  revived  either  by  the  respondent  and  her  said  husband  during  his  life-time,  nor 
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by  the  respondent  since  his  death ;  but  instead  thereof,  tiie  respondent  departed  from 
her  said  suit  in  the  Court  of  Chancery ;  and  to  put  the  appellant  to  greater  expenoe, 
she,  on  the  12th  of  May  1744,  exhibited  her  original  bill  against  the  appellant  in  thq 
Court  of  Exchequer  in  Ireland,  stating  the  bequest  of  the  said  legacy  to  her,  and  that 
the  same  was  a  charge  on  the  testator's  real  as  well  as  personal  estate,  and  was  be- 
come due  and  payable  on  her  said  marriage,  and  also  stating  her  former  bill  in  tiie 
Court  of  Chancery,  and  the  appellant's  answer  thereto ;  and  charging,  that  the  ap- 
pellant had  thereby,  and  by  several  letters  and  otherwise,  promised  payment  of  the 
said  legacy ;  and  likewise,  that  the  testator  was  possessed  of  several  valuable  leases, 
as  well  as  other  personal  estate,  more  than  sufficient  to  pay  his  debts  and  legacies, 
particularly  the  respondent's  legacy ;  and  therefore  prayed,  that  the  appellant  might 
discover  and  come  to  an  account  for  the  testator's  real  and  personal  estate,  and  that 
the  said  legacy  might  be  paid. 

[77]  The  appellant,  by  his  answer  to  this  bill,  insisted,  as  tiie  truth  was,  that  his 
brother  had  not  left  sufficient  assets  to  pay  his  debts,  much  less  his  legacies,  and  that 
the  appellant  had  paid,  in  discharge  of  his  brother's  debts,  more  tiian  all  his  assets 
amounted  to,  by  £2000  and  upwards :  and  with  respect  to  his  answer  put  in  to  the 
respondent's  former  bill  in  Chancety,  he  confessed  that  he  left  an  answer  without 
oatii,  in  the  hands  of  his  brother  Henry  Browne,  to  the  bill  filed  by  Peter  Daly,  Esq. 
as  next  friend  to  the  respondent;  but  with  instructions  to  the  said  Henry  Browne  not 
to  file  the  same  until  Denis  Daly,  Esq.  had  first  got  into  his  hands  all  such  bonds, 
notes,  and  securities  as  were  deposited  in  the  hands  of  Lord  Athunry,  or  any  other 
person  by  the  testator,  in  trust  for  the  respondent ;  it  being  at  that  time  ooniessed, 
that  there  were  such  by  the  said  Denis  Daly,  and  that  the  appellant  believed  he  miglit 
have  submitted  to  pay  the  said  legacy,  in  the  manner,  and  liable  to  such  account,  as 
directed  by  the  will,  being  then  informed  there  were  in  the  hands  of  Lord  Athunir 
and  others,  securities  sufficient  to  discharge  the  said  legacy;  and  it  was  upon  that 
account,  and  no  other,  that  he  signed  such  answer.  And  the  appellant  further  in- 
sisted, that  the  value  of  t^e  bonds,  notes,  and  securities,  in  the  hands  of  the  respond- 
ent and  Lord  Athunry,  which  had  been  concealed  from  him,  ought  to  be  taken  as  patt 
of  the  l^acy. 

The  respondent  replied ;  and  the  cause  being  at  issue,  many  witnesses  were  exa- 
mined for  the  respondent,  touching  the  testator's  real  and  personal  estate,  and  publi- 
cation passed,  no  witnesses  being  examined  by  the  appelant;  but,  by  consent  ol 
parties,  several  orders  were  made  enabling  the  appeUant  to  read  at  the  hearing 
several  deeds,  articles,  wills,  and  writings  therein  mentioned,  as  if  the  same  had  been 
proved ;  and  also  a  cross  bill  filed  by  the  appellant,  and  the  answers  thereto,  haTing 
just  exceptions. 

The  cause  came  on  to  be  heard  on  the  7th  of  May  1750,  when  the  Court  de«eed 
to  the  respondent  the  legacy  of  £500  given  her  by  the  testator's  will,  witiii  interest  for 
the  same  from  the  time  of  her  marriage  in  November  1741 ;  and  that  the  rentem- 
brancer  of  the  Court,  or  his  deputy,  would  state  and  settle  an  account  between  the 
respondent  and  the  appeUant  of  the  interest  due  on  tjie  said  legacy;  and  that  an 
account  should  be  taken  of  the  personal  estate  of  the  testator,  and  the  nature  thereof, 
and  to  whose  hands  the  same  came,  and  how  it  had  been  applied,  and  of  the  testator* 
debts  owing  at  the  time  of  his  decease ;  and  that  he  should  also  inquire  whether  any 
bond  or  bonds,  or  cash-note  payable  to  the  testator,  and  subsisting  at  the  time  of  tiu 
will,  given  or  bestowed  by  the  testator  to  the  respondrait,  or  left  her  by  letter,  or  any 
other  instrument  or  writing,  were  lodged  in  the  hands  of  tint  Lord  Athunry,  or  the 
respondent,  or  of  any  other  person  in  trust  for  her,  and  what  was  paid  in  discharge 
of  them,  and  to  whom;  upon  which  account  all  parties  were  to  have  just  allowanoes. 
.'.nd,  if  any  thing  appeared  difficult,  to  report  it  specially ;  [78]  and,  on  return  of  the 
Remembrancer's  report,  such  further  order  should  be  made  as  should  be  fit. 

In  consequence  of  this  decree,  the  appellant  fully  proved  before  the  Remem- 
brancer, that  he  had  paid  in  discharge  of  the  testator's  debts  more  than  he  had  n^ 
c&ived  by  £2000  and  upwards ;  and  that  the  testator  had  in  his  life-time  given  or 
deposited,  to  and  for  the  benefit  of  the  respondent,  several  securities  to  a  consideralie 
amount,  which  ought  to  go  in  discharge  of  so  much  of  the  said  £500  legacy. 

All  the  accounts  directed  by  the  decree  being  ttien,  the  Bemembrancer  made  his 
report,  dated  the  7th  of  November  1762 ;  and  thereby  certified,  that  the  said  lency  of 
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j£500  was  due  to  the  respondent,  wad  fk>r  interest  thereof,  from  30th  November  1741 
to  30th  May  1752,  after  the  rate  of  £6  per  cent  per  ann.  the  sum  of  £317  IDs.  which 
being  added  to  the  said  principal  sum  of  £500,  amounted  to  £817  lOs. ;  tb»t  the  appel- 
lant had  paid  in  discharge  of  tiie  said  interest  £30  sterling,  which  being  deducted 
from  ttie  said  £817  10s.  there  remained  due  to  the  respondent,  for  principal  and 
interest,  £787  lOs.  That  the  testator's  personal  estate  consisted  of  several  particu- 
lars, in  the  schedule  thereto  annexed  mentioned,  amounting  to  £2217  8d.  besides  two 
bonds  of  £100  each,  therein  mentioned  to  be  desperate ;  that  the  ddits  due  and  owing 
by  tiie  testator  at  his  death  amounted  to  £5539  12s.  and  that  the  appelant  had  paid 
on  account  of  the  testator's  debts  and  funeral  expences,  several  sums  mantioaed  in 
another  sdtedule,  amounting  to  £3680  6b.  3^d.  That  a  cash-note  for  £100  perfected 
by  Jofan  Browne  of  Westport,  Esq.  dated  14th  May  1729,  and  payable  to  the  testator 
or  order,  on  the  desitb  or  marriage  of  the  said  John  Browne,  but  not  indorsed  by  him, 
was  indosed  in  a  letter,  written  by  the  testator  to  the  respondent,  dated  18th  May 
1729,  whidi  was  sealed  up  in  a  wrapper,  also  sealed  and  directed  on  the  back,  to  be 
kept  by  the  Lord  Athunry,  unopened,  till  after  the  deatii  of  the  testator :  and  tiiat  the 
ssdd  John  Browne  of  Westport  executed  to  the  testator  another  note  in  May  1729,  for 
£100,  payable  to  the  testator,  or  order,  on  the  day  of  the  death  or  marriage  of  the 
B»id  John  Browne,  which  should  happen  soonest ;  on  which  said  note  was  indorsed  the 
words  following :  "  Pay  the  contents  to  Mrs.  Margaret  Birmingham,  dated  20^  May 
1739 ;"  which  notes  of  £100  each  the  appellant's  agent  had  insisted  should  go  in  dis- 
charge,  or  in  part  satisfaction  of  the  said  legacy,  under  the  testator's  will,  in  case 
the  Court  should  be  of  opinion  that  the  said  l^acy  ought  to  be  accounted  for  by  the 
appellant ;  but  that  the  respondent's  agent  had  insisted,  that  neither  of  tiie  said  notes 
ought  to  be  charged  to  the  respKindent,  the  statute  of  limitations  having  incurred 
against  the  note  which  was  sealed  up  in  Lord  Athunry's  hands,  and  the  other  note 
never  was  in  the  respondent's  custody  or  power ,-  hut  whether  the  said  two  sums  of 
dClOO  each,  making  £200,  ought  to  go  in  discharge  of  the  said  legacy,  was  by  the 
Remembrancer  submitted  to  the  judgment  of  tiie  Court. 

[793  ^  the-19th  of  May  1753,  the  cause  was  heard  oa  the  special  matter  of  thia 
report ;  when,  upon  hearing  tlie  report  read,  and  on  reading  the  deposition  of  tlie 
said  John  Browne  of  Westport,  (although  the  reading  thereof  was  objected  to  by  the 
appellant,)  the  Court  decreed,  that  the  said  special  point  should  be  ruled  for  the  re- 
spondent, and  that  the  report  should  be  absolutely  confirmed :  and  ihe  respondent 
waa  thereby  decreed  to  receive  the  sum  of  £787  ids.  reported  due  for  principal  and 
interest  of  the  said  l^acy,  with  interest  after  the  rate  of  £6  per  cent,  per  ann.  from 
30th  May  1752,  to  which  time  interest  was  computed  by  the  report,  to  be  totted  up 
by  the  Remembrancw  to  that  day ;  and  the  Remembrancer  having  totted  up  the  said 
interest  to  the  amount  of  £28  6s.  which,  being  added  to  the  said  sum  of  £787  10s. 
made  together  the  sum  of  £816  13s.  the  same  was  decreed  to  be  paid  by  the  appellant 
to  the  respondent  with  interest  after  the  rate  of  £6  per  cent,  from  that  day  until  the 
same  was  paid ;  and  that  ihe  respondent  should  have  and  recover  her  costs  of  the 
suit,  and  accordingly  make  up  and  inroU  the  said  decree. 

From  this  last  decree  the  appellant  appealed,  insisting  (T.  Clarke,  K.  Evans),  that 
the  will  did  not  give  the  respondent  £500  to  be  paid  absolutely,  and  in  all  events,  but 
on  her  marriage  day ;  and  expressly  directed  the  amount  of  any  bond,  judgment,  or 
note,  left  in  Lord  Athunry's  hands,  or  otherwise,  for  the  respondent,  should  be  deemed 
and  taken  as  part  and  go  in  discharge  of  the  said  £500.  And  even  as  to  so  much  of 
this  l^acy  as,  agreeable  to  the  will,  should  eventually  become  payable,  the  respondent 
could  only  be  entitled  to  have  the  same  paid  in  common  with  other  legatees,  in  a  due 
course  of  administration,  and  after  all  the  testator's  debts  were  satisfied.  That  the  suit 
instituted  by  the  respondent  in  1737,  was  premature,  improper,  and  vexatious,  being 
instituted  before  any  right  was  vested  in  her,  while  the  bequest  rested  in  contin- 
gency; and  it  was  utterly  uncertain  whether  she  would  ever  become  entitled  to  any- 
part  of  the  legacy.  That  the  submission  in  the  appellant's  answer  to  that  bill  was  a 
voluntary  and  generous  offer,  and  such  as  he  was  not  in  any  manner  obliged  to  make: 
and  the  nature  and  effect  of  that  offer  was  only  to  dispense  with  the  objection  which 
he  naight  otherwise  have  made  to  the  payment  of  the  legacy,  if  ever  it  became  due, 
on  account  of  the  deficiency  of  assets,  by  submitting  to  pay  so  much  of  the  legacy  as 
should  become  due,  notwithstanding  such  deficiency :  but  in  every  other  respect,  the 
H.L.  n.  S46  36 


Digitized  by 


Google 


•V  BBOWV.         MONTAGO  (dUKE  Of)  V.  BEAOLIEU  (lORd)  [1775] 

respondent's  right  was  left  in  the  aune  condition  as  it  stood  bj  tiie  testator's  will, 
which  expressly  directed,  that  the  securities  therein  mentioned  should  for  so  much  go 
in  discharge  of  the  £500  legacy.  That  it  appeared  in  the  cause,  that  securities  wen 
given  to,  or  deposited  for  the  respondent,  to  a  considerable  amount ;  and  if  the  same, 
or  any  part  thereof,  were  never  recovered,  such  loss  it  was  apprehended  ought  to  be 
borne  by  the  respondent,  who  in  all  events  was  only  to  have  the  residue  of  the  £500 
after  deducting  the  amount  of  those  securities.  And  even  [80]  for  such  residue,  the 
appellant  was  not  personally  liable,  as  he  appeared  by  the  r^ort  to  have  overpsid 
the  assets  by  near  £1500,  and  his  offer  in  the  former  suit  was  only  to  pay  it  «n  the  tamr 
manner  eu  prescribed  by  the  will,  and  a»  toon  (u  the  contingency  happened.  But 
this  offer,  such  as  it  was,  was  in  effect  waived  by  the  respondent,  when  she  instituted 
a  new  suit  in  the  Court  of  Exchequer ;  and  it  seemed  to  be  so  considered  by  the  Coart, 
as  the  first  decree  directed  an  account  of  assets,  and  an  inquiry  conoeming  the  securi- 
ties; and  accordingly  such  inquiry  was  made,  and  the  account  taken.  The  finsl 
decree,  however,  made  in  consequence  of  the  report,  did  not  seem  to  be  upon  the  whole 
well  warranted ;  for  it  charged  the  appelant  personally  with  the  payment  of  the  whole 
£500  and  interest,  without  having  any  r^ard  to  such  securities  as  it  was  appre- 
hended ought  to  be  deducted  thereout,  and  without  having  regard  to  a  total  want  of 
assets.  It  moreover  charged  the  appellant  with  the  whole  costs  of  suit,  without  any 
regard  to  the  respondent's  behaviour,  which,  from  the  year  1737,  had  been  remail- 
ably  and  unnecessarily  vexatious ;  and  without  regard  to  the  great  eixpence  occasioned 
by  the  long  inquiry  and  examination  concerning  the  testator's  assets,  which  all  tunted 
out  in  favour  of  the  appelant. 

On  the  other  side  it  was  said  (W.  Murray,  G.  Yorke),  that  it  appeared  by  the  appd- 
lant's  answer  to  the  bill  in  1737,  brought  by  ib»  respondent  during  her  minority  for 
a  satisfaction  of  this  legacy,  that  the  appelant  admitted  himself  liable  to  pay  it,  and 
thereby  in  express  words  allowed  the  legacy :  and  he  did  accordingly,  after  the  re- 
spondent's marriage,  on  which  event  it  became  due,  pay  one  year's  interest.  Thst 
there  was  no  colour  to  say,  that  the  bonds  or  notes  pretended  to  be  givem  to  the  re- 
spondent by  the  testator  in  his  life-time,  coidd  now  be  applied  in  satisfaction  of  the 
legacy ;  for  the  appellant,  as  executor,  received  the  money  due  upon  the  bonds  va 
which  judgments  were  entered  up,  but  if  he  had  not,  still  he  was  the  only  peracm  en- 
titled to  do  it;  and  the  respondent  had  offered  to  assign  all  her  right,  title,  and 
interest  in  the  bonds.  And  as  to  the  notes,  it  appeared  by  the  account  of  the  tests- 
tor's  personal  estate  produced  by  the  appellant,  tliat  nothing  could  be  recovored 
upon  either  of  them  at  the  time  of  the  testator's  death ;  for  John  Browne  was  married 
in  1729,  and  the  testator  lived  till  1737,  so  that  the  remedy  was  barred  by  the  statute 
of  limitations ;  consequently  the  notes  could  not  be  considered  as  subsisting  securities 
at  the  time  of  the  testator's  death,  to  be  applied  in  satisfaction  of  the  legacy,  within 
the  intent  and  meaning  of  his  will.  But  supposing  the  remedy  had  not  been  bamd 
by  the  statute,  the  respondent  could  not  avtol  herself  of  these  notes;  one  of  them, 
which  was  alleged  to  be  indorsed  to  her,  never  having  been  in  her  custody  or  power; 
and  the  other  being  unindorsed,  could  only  be  put  in  suit  by  the  executor,  who  had 
refused  to  receive  or  sue  for  the  contents  of  it.  It  was  therefore  hoped,  that  the  decree 
would  be  i^rmed,  and  the  appeal  dismissed  with  costs. 

[81]  Accordingly,  after  hearing  counsel  on  this  appeal,  it  was  ordsrid  and  ^u>- 
JDDOBD,  that  the  same  should  be  dismissed,  and  the  decree  therein  complained  of, 
affirmed :  and  it  was  further  ordebsd,  that  the  appellant  should  pay  to  the  re«>ondeDt 
£100  for  her  costs  in  respect  of  the  said  appeal     (Jour.  vol.  28.  p.  263.) 


Case  7. — Gbobge  Duke  of  Montagu  and  others, — Appdlant$;  Edwabo 
Lord  BKAtniEir  and  others, — Bespondents  [6th  Apnl  17751 

A.  devises  an  Exchequer  annuity  of  £1000  to  trustees  for  the  benefit  of  oertais 
persons  in  his  will  named.  Held,  that  this  was  a  specific  Jjegajcy,  and  not  to 
be  taken  as  any  part  of  the  testator's  general  personal  estate,  or  applicaUe 
to  the  payment  of  his  debts. 
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This  case  is  involved  in  such  a  multiplicity  of  private  cinmsiataaoeB  as  to 
form  no  precedent  whatever. 

The  material  facts  of  this  case  have  been  already  stated,  on  occasion  of  a  former 
t^peal  (Brown  P.C.  Vol.  III.  p.  277.  tit.  Devise,  ca.  46.) ;  and  in  consequence  of  the 
order  then  made  bj  the  House  of  Lords,  several  proceedings  were  had  before  the 
Master,  who,  on  the  16th  of  June  1773,  made  his  report,  in  which  he  stated  the  several 
accounts  which  he  had  taJten  of  the  personal  estate,  and  of  the  rents  and  profits  of 
the  real  estate  of  Ralph  Duke  of  Montagu ;  the  general  result  of  which  accounts  was, 
that  the  personal  estate  of  Duke  Ralph  (including  two  sums  of  £2102  2s.  8d.  and 
;620,097  168.  received  in  consequence  of  the  articles  of  1724)  amounted  to  £52,199 
28.  8d.  and  that  the  payments  and  allowances  thereout  allowed  to  Duke  John,  in 
respect  of  his  father's  debts,  legacies,  and  funeral  expences,  amounted  to  £48,412  8s. 
I^d.  which  left  a  balance  in  favour  of  the  personal  estate,  of  £3786  14s.  6^d.  but  that 
a  balance  was  due  to  Duke  John,  on  account  of  the  real  estate,  of  £1695  14s.  2}d. 
Thich  being  deducted,  the  final  balance  due  from  him  appeared  to  be  £2091  Os.  3|a. 

Exceptions  were  taken  on  both  sides  to  this  report,  the  most  material  of  which 
wore,  the  4th,  5th,  6th,  7th,  8th,  and  9th  exceptions  of  the  respondents. 

These  exceptions  were  couched  in  the  following  words,  viz.  FV.  "  For  that  the 
said  Master  had  by  his  said  *report  charged  the  representatives  of  John  Duke  of 
Mont^u,  with  no  more  than  the  sum  of  £20,097  16s.  part  of  the  sum  of  £32,753  13s. 
lOd.  due  to  Duke  Ralph  from  Christopher  Monk,  or  his  representatives:  whereas 
the  respondents  charged  and  proved,  that  on  the  24th  of  June  1724,  there  was  due 
from  the  said  Christopher  Monk,  and  his  i-epresentatives,  to  the  estate  of  Duke  Ralph, 
the  sum  of  £32,753  138.  lOd.  over  and  besides  the  [82]  sum  of  £2102  2b.  8d.  men- 
tioned in  the  6th  exception ;  and  therefore  they  insist,  that  the  Master  ought  to  have 
charged  the  representatives  of  Duke  John,  with  the  said  whole  sum  of  £32,753  13b. 
lOd. — V.  For  that  the  said  Master  had  disallowed  the  charge  of  the  respondents,  as 
to  the  produce  of  the  said  £32,753  13s  lOd.  from  the  24th  of  June  1724,  and  had  not 
charged  the  representatives  of  the  said  John  Duke  of  Montagu  with  the  produce 
thereof  from  that  time,  to  the  time  of  filing  the  exceptions. — VI.  Nor  with  the  pro- 
duce of  the  said  sum  of  £2102  2s.  8d.  the  interest  due  on  the  Grindon  mortgage  at 
the  death  of  Duke  Ralph,  from  the  said  24th  of  June  1724,  to  the  time  of  filing  the 
exceptions. — Vll.  For  that  the  Master  had  totally  disallowed  the  charges  carried 
in  before  him  by  the  respondents,  as  to  the  Exchequer  annuity  of  £1000  a  year,  and 
had  not  charged  tJie  representatives  of  Duke  John  with  the  life  estate  or  interest 
of  Duke  John  therein,  given  to  him  by  the  will  of  Duke  Ralph,  on  the  condition 
therein  mentioned,  which  was  not  performed :   whereas  the  Master  ought  to  have 
charged  the  representatives  of  Duke  John,  with  all  the  quarterly  payments  of  the 
said  annuity  from  the  24th  of  June  1711,  to  the  time  of  filing  the  exceptions. — VIU 
For  that  the  Master  had  by  his  report,  applied  the  whole  rents  and  profits  of  the  de- 
vised real  estates  of  Duke  Ralph,  to  the  discharge  of  the  several  annuities  and  interest 
of  mortgagee,  charged  on  the  said  real  estates,  being  part  of  the  debts  of  Duke  Ralph, 
without  making  the  Exchequer  annuity  bear  a  proportion  of  such  debts,  which  the 
said  Master  ought  to  have  done ;  the  said  Exchequer  annuity  being  liable,  although  it 
should  be  considered  as  a  specific  legacy  given  by  the  wiU. — IX.  For  that  the  said 
Master  had  not  charged  the  estate  of  Duke  John,  or  his  representatives,  wiiix  any 
rents  or  profits  of  fourteen  housee  or  tenements,  in  the  pari^es  of  St.  Martin  in  the 
Fields,  and  St^  Clement  Danes,  part  of  the  real  estate  of  Duke  Ralph,  (which  were 
sold  by  Duke  John  on  the  23d  of  March  1727,)  subsequent  to  Christmas  1726,  toi 
the  present  time;  nor  with  the  purchase  monqr  or  value  of  the  said  fourteen  houses 
and  tenements,  as  he  ought  to  have  done,  but  the  said  Master  had  totally  disallowed 
the  respondents  charge  as  to  those  matters." 

On  the  2lBt  of  January  1774,  these  exceptions  were  argued  before  the  Lord 
Qiancellor  Bathurst,  when  his  Lordship  ordered  the  4th  exception  to  be  allowed,  as 
to  a  sum  of  £238,  which  was  to  be  added  to  Duke  Ralph's  personal  estate;  and  ^at 
the  rest  of  that  exception,  and  the  5th,  6th,  7th,  and  8th  exceptions  should  be  over- 
ruled :  and  aa  the  9tix  exception,  it  was  ordered,  that  the  estate  of  Duke  John  should 
be  further  charged  with  tiie  rents  and  profits  of  the  s&id  houses,  from  Christmas 
1726,  till  Duke  Jcdm's  death. 
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From  80  much  of  this  order  as  allowed  the  9th  exoeptiMi,  the  original  appeal  wu 
brought;  and  so  much  of  it  as  over-ruled  the  [83]  4th,  6th,  6th,  lih,  and  8&  excep- 
tions, was  the  subject  of  the  cross  appeal. 

In  support  of  the  original  appeal,  it  was  said  (E.  Thurlow,  J.  Dunning),  that  in 
1726,  the  houses  in  question,  together  with  part  of  Southampton  Buildings,  of  tlw 
yearly  value  of  near  £800,  were  sold  under  the  authority  of  Parliament,  and  th 
direction  of  the  Court  of  Chancery,  for  £20,000,  which  was  paid  to  Lady  Beauiieu'i 
trustees ;  bo  that  no  other  rents  were  received  by,  or  for  the  use  of  the  late  Duke  of 
Montagu,  except  those  which  had  been  accounted  for.  The  act  of  Parliament  recited, 
that  the  agreement  which  was  to  be  effectuated  by  that  law,  was  beneficial  to  the  child- 
ren ;  prima  facie  it  would  be  presumed,  that  their  interests  were  taken  care  of ;  and 
that  the  Duke  their  father,  as  well  as  the  Duke  of  Manchester  and  his  friends,  and 
the  common  friends  of  both  families,  did  not  contrive  to  cheat  the  daughters,  and 
prevail  upon  Parliament  to  lend  its  assistance  to  compleat  the  fraud.  But  if  the 
respondents  were  right,  fraud  was  imputable  not  only  to  all  these  parties,  but  even  the 
Court  of  Chancery  lent  its  aid.  For  the  propriety  of  the  agreement  did  not  rest 
upon  the  act  of  Parliament  only,  as  it  appeared  by  the  facts  stated  in  the  case,  that 
that  part  of  the  transaction  which  was  overturned  by  the  order  now  appealed  frcsn, 
was  carried  into  execution  under  the  direction  of  the  Court  of  Chancery,  in  the  caiue 
where  Lady  Beaulieu  and  her  husband  the  Duke  of  Manchester  were  parties,  lie 
sale  was  made  under  the  authority  of  that  Court ;  and  the  money  applied  for  Lady 
Beaulieu's  benefit,  pursuant  to  the  articles  and  act  of  Parliament.  The  Duke  of 
Montagu  her  father  had  not,  nor  could  have  any  benefit  from  it,  in  any  event  what- 
ever. Tlie  agreement  entered  into  by  the  articles  of  1722,  confirmed  by  the  act  of 
Parliament  and  subsequent  proceedings,  was  almost  forty  years  before  the  com- 
mencecnent  of  the  cause,  in  which  the  transaction  was  now  attempted  to  be  impeached. 
If  it  be  said,  that  Lady  Beaulieu  was  a  minor  at  the  time,  and  tliat  she  was  af  terwardt 
under  coverture,  and  therefore  disabled  from  aaserting  her  rig^t ;  yet  it  must  be 
remembered,  that  the  Duke  of  Manchester  died  in  1739,  and  that  tiien  every  dia- 
ability  ceased.  She  was  of  competent  age  to  judge,  whether  it  was  expedient  to  at- 
tempt to  rescind  the  agreement  made  on  her  marriage,  and  abandon  what  was  then 
provided  for  her ;  and  the  provision  which  the  care  of  her  father  had  secured  for  her 
by  that  agreement,  had  placed  her  in  circumstances  so  affluent,  that  she  was  well  able 
to  assert  and  defend  her  right. 

After  an  agreement  so  made  and  ratified,  carried  into  execution  in  all  its  parts, 
and  so  long  acquiesced  under,  it  seemed  ratlier  hard,  that  the  appellant  should  be 
required  to  shew  that  Lady  Beaulieu  was  a  gainer  by  it ;  but  they  were  not  afraid  of 
entering  into  that  point.  The  portions  for  tlie  ladies  were  not  raiseable  until  after 
tho  death  of  their  father,  who,  at  tlie  time  of  Lady  Beaulieu's  first  marriage:,  tu 
but  thirty-two  years  of  age.  It  was  not  improbable,  that  he  might  live  to  see  her 
arrive  at  an  advanced  time  of  life.  In  fact,  he  survived  her  first  marriage  [M] 
twenty-sis  years.  It  was  of  importance  to  the  future  prospects  in  life  of  the 
daughters,  that  the  payment  of  their  portions  should  be  accelerated.  It  must  be 
remembered,  that  at  the  time  of  the  agreement,  the  estates  comprised  in  Duke  John's 
marriage  settlement,  of  which  Southampton  Buildings  were  part,  and  the  estate* 
of  which  Duke  Ralph  died  seised  in  fee  simple  in  possession,  of  which  tlie  houses  in 
question  were  part,  stood  settled  alike;  except  that  Duke  John's  estate  for  life  did  not 
extend  to  the  latter.  After  his  death,  it  was  perfectly  indifferent  to  the  parties  in- 
terested in  remainder,  whether  the  £40,000  portions  were  raised  from  the  settled 
estate  entirely,  or  whether  the  houses,  the  rents  whereof  formed  the  present  matter  in 
dispute,  were  applied,  as  far  as  they  would  extend,  towards  discharging  that  b«r 
then ;  because  both  the  estates,  after  his  death,  would  belong  to  the  same  person.  Tlie 
Duke's  estate  for  life  stood  clear  of  the  portions ;  he  therefore  would  have  been  no 
gainer,,  if  they  had  been  wholly  raised  out  of  the  other  estate ;  nor  would  the  daughter 
have  b^n  losers,  for  the  interest  of  the  money  would  have  been  equivalent  to  the 
rents  of  what  had  been  sold  for  that  purpose.  But  the  Duke  was  willing  to  makes 
large, concession  in  tlieir  favour:  he  therefore  agreed,  that,  together  witli  the  houses 
in  q\^tion,  which  were  of  the  yearly  value  of  £408,  subject  to  a  ren1>chargo  of  £200 
per  ann.  for  the  life  of  the  annuitant,  Southampton  Buildings,  of  the  yearly  valne 
of  £1792,  to  which  he  was  entitled  for  life,  should  be  sold  for  raising  the  portiwia 
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So  that  for  twentj-six  years,  and  it  -vaa  not  improbable  ihat  it  might  have  been  for 
a  muoh  longer  period,  he  gave  up  ^£1792  per  ann.  for  the  benefit  of  hi*  daughters. 
The  moiety  which  Lady  Beaulieu  was  entitled  to  receive  of  the  £408  per  ann.  after 
keeping  down  the  rent«harge  thereon,  would  only  have  amounted  to  a  very  small 
annual  sum ;  instead  of  which,  she  had,  in  consequence  of  thia  agreement,  £600  per 
ann.  immediately  secured  to  her  separate  use  out  of  the  £20,000  raised  for  her 
portion ;  subject  to  which,  it  was  settled  for  the  benefit  of  her  children,  and  the  Duke 
of  Manclierter  her  husband ;  who,  in  ooasidevation  of  it,  settled  upon  her  a  jointure 
of  £2000  per  ann.  for  her  life,  and  his  ectates  on  the  issue  of  the  marriage;  and 
upon  the  death  of  her  father,  she  found  the  estate,  which  would  thoa  have  become 
liable  to  the  portions,  discharged  of  that  incumlM-ance.  The  Duke  her  father  was  in 
no  respect  afiected  by  the  mode  of  raising  the  portiims,  but  by  giving  up  to  his 
daughters  a  life  estate  of  £1792  a  year  tor  that  purpose,  whioh,  in  the  time  he  out- 
lived the  agreement,  would  have  amounted  to  near  £40,000. 

Tet  it  is  said,  that  the  Duke  of  Montagu  procured  advantages  to  himself  l^  this 
agreement;  viz.  a  resettlement  of  the  family  estate,  whereby  his  daughters  were  re- 
duced from  tenants  in  tail,  to  tenants  for  life,  with  limitations  to  their  issue  in  tail, 
and  as  ultimate  reversion  in  fee  to  himself ;  and  that  he  also  procured  the  inheritance 
of  the  advowson  of  the  parish  church  of  St.  Andrew,  Holborn. 

[86]  As  to  the  re-settiement,  it  must  be  observed,  that  it  left  untouched  the  estate 
for  life  of  Duke  John,  and  the  limitations  in  tail  to  his  issue  male;  and  only  settled 
such  parts  and  shares  as  these  two  daughters  might  respectively  become  entitled  to, 
upon  or  after  the  death  of  the  Duke  their  father,  and  failure  of  issue  msle  of  hSs 
body ;  that  the  Duke  was  then  but  32  years  of  age,  and  might  probably  have  issue 
male,  and  in  fact  had  another  son  in  1726,  who  lived  about  two  yeara  It  was  there- 
fore upon  an  event  barely  probable,  that  the  resettlement  was  to  ta^e  place.  It  is 
ttsoal  in  great  families  for  re-aetdements  to  be  made  upon  the  marriage  of  an  eldest 
aon,  or  otiier  child,  entitled  to  an  estate  tail,  and  for  audi  child  to  reduce  himself, 
or  herself,  to  an  estate  for  life.  It  was  done  upon  the  marriage  of  Duke  John,  who 
was  then  but  14  years  of  age,  and  the  reversion  in  fee  was  given  to  Duka  Ralph, 
Kubjeot  to  no  othM:  limitations  than  to  Duke  John  and  his  sons ;  out  of  whiidi  rever- 
sion, the  interests  of  the  daughters  arose  under  Duke  Ralph's  will.  By  the  re-settle- 
ment, the  interests  of  the  daughters  were  well  taken  care  oif,  and  their  issue  were 
placed  in  a  safer  condition ;  the  subsequent  limitations  were  to  relations  of  the  name 
and  Mood  of  this  noble  family,  who  were  also  remainder-men  under  Duke  Ralph's 
will,  and  therefore  necessarily  considered  in  the  re-sefcUement ;  as  Parliament  would 
not,  probal^,  have  othwwise  lent  its  assistance  to  raise  the  £40,000.  And  as  to  tlM 
reversion  in  fee,  which  the  Duke  was  supposed  to  have  got  by  the  re-settlement,  it 
most  be  observed,  that  at  the  time  of  the  treaty,  he  had  the  reversion  of  these  estates, 
rabjeet  to  the  limitations  of  Duke  Ralph's  will ;  and  the  ultimate  remainder  limited 
by  tiie  resettlement  was  placed  at  such  a  distance,  as  net  to  have  been  at  all  more  valu- 
able than  the  former  reversion.  These  observations  supposed,  that  the  reversion  in 
fee  was  really  limited  to  Duke  John  by  the  articles  in  1722 ;  but  that  was  not  so.  For 
although  these  articles  contained  a  limitation  t9  the  riff  fit  heirt  of  the  taid  John 
Doke  of  Montagu  for  ever,  jet  nothing  was  clearer,  than  that  he  toc^  no  interest  by 
those  words ;  for  the  articles  contained  bo  prior  limitation  to  him  fmr  lifes  or  other- 
wiie;  no  interest  of  his  could  be  enlarged  by  these  words;  but  the  party  or  parties 
who  should  eventually  turn  out  to  be  his  heir,  or  coheirs,  would,  under  that  limitatiiHt, 
take  the  ultimate  remainder  in  fee  by  ptuvhtue;  and  consequently,  if  the  resettle- 
ment should  take  plaee  at  all,  that  ultimate  remainder  must  vest  in,  or  oeme  to  the 
ladies  thomoolves ;  for  if  the  Duke  should  leave  a  son,  who  should  live  t»  make  a 
digposition  of  these  estates,  4lie  re-sebtlement  would  never  take  place.  It  did  in  fact 
vest  in  the  ladies  by  purchase ;  Duke  Joiiu  therefore,  mttead  of  aequ/irinff  a  more  valu- 
able reversion,  gave  wp  that  to  hit  daughters,  which  before  the  treafv  he  v>aa  entiiied 
to.  The  ultimate  remainder  was,  in  truth,  too  remote  to  be  of  much  consideration. 
Beth  the  ladies  had  issue,  who  had  attained  21 ,  recoveries  had  been  ssfered,  and  there 
was  SB  end  of  all  Hie  limitationa 

[89]  As  to  the  advowson  of  9t.  Andrew's^  the  Duke  was,  at  the  time  of  the  treaty, 
tenant  tot  life  of  it,  under  his  own  marriage  settieineut,  prior  to  whioh  he  had  been 
tenant  in  tail;  and  tJie  interest  he  acquired  in  it  by  the  articles,  could  scarcely 
amount  to  more  than  one  tenth  part  of.  what  he  gave  up  to  his  daughters  by  the 
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treaty,  in  lieu  of  it.  And  jet  diis  interest  in  the  advowmn  was  all  he  got  br  dw 
artidee,  in  whatever  view  the  transaction  was  considered.  His  life  intereat  in  tk» 
family  estate  was  diminished  no  less  than  £1793  a  year;  what  remained  wueual 
of  no  burth«i ;  nor,  hy  the  whole  of  the  bargain,  was  any  other  posuble  sdrantip 
to  accrue  to  him.  But  lastly,  if  the  agreement  was  at  this  distance  (A  time  t»  to 
rescinded,  it  most,  according  to  the  rules  of  equity,  be  rescinded  in  toto;  and  bmk 
parties  put  into  the  situation  in  which  they  would  have  stood,  if  the  agreement  hii 
not  been  madei  If  the  respondents  wished  for  that,  it  was  not  the  intereat  of  A* 
appdiants  to  object  to  it ;  for  as  the  Duke's  estate  would,  on  the  one  hand,  be  diufei 
with  the  value  of  Lady  Beaulieu's  moiety  of  the  interest  he  acquired  in  the  tAnmrni 
and  with  a  moiety  of  the  rents  in  question ;  it  must,  on  the  other,  be  allowed  thB 
terest  of  the  £20,000  raised  for  her  Ladyship  in  pursuance  of  the  agreement, 
would  make  an  increase  of  many  thousand  pounds  in  his  assets. 

On  the  other  side  it  was  said  (A.  Wedderbum,  A.  Forrester),  that  the  order 
on  this  ninth  exception,  was  founded  on  the  judgment  of  the  House  in  1767 ;  vbitnk 
their  Lordships  were  pleased  to  declare,  "  that  John  late  Duke  of  Montagu  vu 
entitled  to  the  benefit  of  any  bequest  or  devise  by  the  will  of  his  father,  from 
months  after  he  had  sufFered  the  recovery ;  the  said  John  Duke  of  Montagu 
having  complied  with  the  condition  annexed  thereto,  by  settling  his  WuwidiUI 
estate ;  and  that  the  same  ought  to  go  in  such  manner,  and  to  such  penont,  u 
limited  and  directed  by  the  proriso  in  the  wilL"  On  the  I8th  of  April  1711,  Di 
John  suffered  the  recovery ;  consequently,  at  the  end  of  the  three  months  after, ' 
son,  the  Marquis  of  Monthermer,  by  virtue  of  the  conditional  limitation  in 
grandfather's  will,  became  seised  for  life,  without  entry  or  claim,  of  Duke  Balf 
fee  simple  estates ;  which  on  Lord  Monthermer's  death,  upon  the  6th  of  Augurii  ia 
same  year,  vested  in  Lady  Beaulieu  as  the  only  child  of  Duke  John  then  Uvin^  i 
the  person  entitled  next  in  remainder  under  Duke  Ralph's  wUL  Duke  John  tkf 
tare,  from  three  months  after  the  18th  of  April  1711,  could  have  no  ri^it  or  1 
whatsoever  to  his  father's  fee  simple  estates;  and  consequently,  though  he  obttii 
(upon  8uch  pretences  as  the  respondents  wished  not  to  repeat)  acta  of  Pariian 
for  the  sale  of  them ;  it  was  but  common  justice,  that  he,  or  his  representatives,  riifl 
not  only  account  for  the  rents  and  profits  of  such  of  the  estates  as  he  actually 
but  also  for  the  real  value  of  them. 

But  it  is  objected,  that  the  devised  Middlesex  estates  were  scdd  towards 
£20,000  for  Lady  Beaulieu,  on  her  first  marriage  [87]  with  the  Duke  of  Mandial 
which  portion  being  charged  on  estates  settled  upon  Duke  John  for  life^  he 
obliged  to  raise  in  his  lifetime,  and  as  together  with  the  devised  estates,  he  soU 
of  his  settled  estates,  which  produced  a  lai^r  income  than  the  former,  to  maki 
the  £20,000  portion ;  therefore  under  the  jutt  aUowaneet  directed  by  their  L(»dil 
order  to  be  made  by  the  Master,  Duke  John's  representatives  ought  not  to  be 
with  the  rents  and  profits  of  the  devised  estates,  subsequent  to  the  time  of  sale, 
being  inferior  to  those  of  the  settled  estates  whidi  were  sc^d. 

In  answw  to  this,  it  was  said,  that  the  consideration  of  a  supposed  compai 
advantage  to  the  daughter,  by  raising  her  portion  in  her  fathw's  lifetime,  cooli 
be  entered  into  under  the  head  of  jutt  aUowancet.  It  was  plain,  that  Duke  < 
himself  never  intended  to  claim  any  such  allowance ;  for  he  kept  no  separate  ( 
tinct  accounts  of  the  price  or  value  of  the  devised  Middlesex  estates.  He  sold 
along  with  part  of  the  settled  estates,  to  one  ptirohaser  for  £20,000.  But  if 
peculiar  merit  could  be  ascribed  to  a  father,  for  providing  for  a  child  in  hit 
lifetime,  Duke  John's  bounty  in  this  respect  was  fully  compensated,  by  not 
reducing  the  estate  tail  which  Lady  Beaulieu.  was  entitled  to  imder  her  grandfsl 
will,  to  a  bare  estate  for  life ;  but  also  by  depriving  her  of  one  moiety  of  the  adra 
of  the  church  of  St.  Andrew,  Holbom,  worth  above  £1000  a  year,  which,  by  th« 
same  instrument,  he  procured  to  be  limited  to  himself  in  fee^  and  which  he 
wards  devised  to  the  Duchess  of  Montagu  and  her  issue. 

In  support  of  the  cross  appeal,  as  to  the  4th,  Stii,  and  6th  exceptions,  it  was 
have  been  admitted  before  the  Master,  that  on  the  24th  of  June  1724,  there 
from  M(mk'B  estate,  to  the  estate  of  Duke  Ralphi,  no  lees  a  sum  than  £38,753  1 
besides  the  Grindon  mortgage.     And  Duke  icAaa.,  as  executor  of  his  father, 
of  his  own  accord,  compounded  and  released  these  debts,  and  having  kept 

650 


Digitized  byVjOOQlC 


MONTAGU  (duke  OF)  V.  BEAUUBU  (lOBD)  [1775]         V  BBOWK. 

of  account  of  what  he  recovered  out  of  Monk's  real  or  personal  aaaeto,  became  answer- 
able for  tlie  whcJe;  out  of  which  therefore  the  Master  was  not  warranted  to  make 
any  deduction.  That  as  Duke  John,  by  the  artides  of  1724,  accepted  lands  in  lieu 
of  all  the  demands,  which,  as  executor  of  his  fathar,  he  had  on  Monk's  efstate,  he 
consequently  was  as  much  accountable  for  tiie  rents  and  profits  of  those  lands,  or 
for  the  interest  of  the  money  with  which  they  were  purchased,  as  he  was  for  the  rents 
and  profits  of  any  other  of  Duke  Ralph's  devised  estates. 

And,  as  to  the  7th  and  8th  exceptions,  it  was  said,  that  nmther  the  specific 
bequest  of  the  Exchequer  annuity  by  Duke  Ralph,  nor  the  dismifision  of  Lord  and 
Lady  Beaulieu's  claim  of  a  moiety  of  it,  could  warrant  the  Master's  total  omissioa 
thereof  in  his  account  of  Duke  Ralph's  personal  estate,  come  to  the  hands  of  Duke 
John.  It  was  clearly  part  of  Duke  Ralph's  personal  estate,  and  tfaer^ore  applicable, 
in  case  of  a  deficiency  of  other  assets,  to  [88]  the  payment  of  his  debts ;  and  though 
it  was  specifically  devised,  so  were  the  real  eptatss,  which  yet  were,  by  the  Master, 
made  to  bear  the  whole  burthen  ol  thb  debts,  without  any  contribution  frwu  this 
annuity.  The  former  dismission  of  Lord  and  Lady  Beaulieu's  claim  to  a  moiety 
of  it,  mutt  have  been  grounded  on  Duke  John's  taking  it,  not  under  his  father's  will, 
bat  as  representative  of  his  son  George,  in  whom  it  was  admitted,  in  consequence  of 
tfaeir  Lordships'  judgment,  the  absolute  property  vested.  But  if  there  was  any 
period  during  which  Duke  John  held,  and  could  ludd  the  annuity,  or  what  he  sold 
it  for,  only  under  his  father's  will,  it  ought,  in  pursuance  of  their  Lordships'  order, 
to  go  in  such  manner,  and  to  such  person,  as  was  directed  by  the  proviso  in  Duke 
Balph's  will ;  and  that  there  was  such  a  period  was  evident.  For  John  Lord  Montagu, 
the  dervisee  thereof  for  life,  died  on  the  6th  of  August  1711,  from  which  time  to  the 
birth  of  George,  on  the  llth  of  October  1715,  there  being  no  intermediate  taker  buti 
Duke  John,  he  coidd  only  take  it  under  the  limitation  of  his  father's  will ;  so  that 
here  was  a  term  of  four  years  and  a  quarter,  from  the  24th  of  June  1711,  the  quarter 
day  next  preceding  John  Lord  Montagu's  death,  to  the  29th  of  September  1715, 
the  qaarter  day  next  preceding  George's  birth,  during  which  time,  Duke  John  could 
receive  the  annuity  merely  and  only  as  his  father's  devisee ;  and  therefore  he  became 
accountable  for  its  produce.  But  Lord  and  Lady  Beaulieu  did  not  confine  their 
claim  to  this  period ;  for  there  being,  on  the  death  of  John  Lord  Montagu,  no  other 
son  of  Duke  John's  then  in  being,  the  Duke,  by  the  express  words  of  his  fatiier's  will, 
became  entitled  to  the  annuity  for  so  many  years  as  he  should  liva  It  ought  there- 
fore, in  pursuance  of  their  Lordships'  former  order,  to  go,  in  three  months  after  the 
recoTery  was  suffered,  in  such  manner  during  Duke  Jcrfm's  life,  as  was  directed  by 
hia  f  atber's  will. 

Against  these  arguments  in  support  of  the  cross  appeal,  it  was  urged  on  b^ialf 
of  the  appellants  in  the  original  appeal,  that  as  to  the  4th  exception,  the  debts  due 
to  Duke  Ralph  from  Christopher  Monk,  were  contracted  principally  before,  and 
partly  in  the  year  1701,  and  the  whole  principal  monies  did  not  much  exceed 
j&l  2,000.     Monk  died  in  that  year,  manifestly  insolvent.     All  that  he  left  to  descend 
to  his  daughter,  was  the  reversion  of  the  Albemarle  estate,  under  the  will  of  the 
Duke  of  Albemarle,  subject  to  the  estate  for  life  of  the  Dudiess,  and  to  several  re- 
mainders in  tail  then  vested.     The  will  itself  had  been  contested,  and  Christopher's 
intereerti  had  become  intangled  by  his  articles  with  Lord  Bath,  and  several  suits  were 
depending'  between  them.     He  left  other  considerable  debts;  one  of  which  being  a 
judgement  for  £12,000,  was  prior  to  Duke  Ralph's.     Duke  Ralph  survived  him  near 
eight  years,  without  recovM-ing  any  part  of  either  principal  or  interest.     Duke  John, 
when  he  came  of  age,  stood  clear  of  the  Monks ;  and  when  he  afterwards  became  a 
creditor,  it  could  be  only  with  a  view  to  facilitate  the  recovery  of  his  father's  de- 
[89}-ii><^ii<l*-     But  iheae  demands  were  irrecoverable,  by  any  ordinary  course  of  pro- 
ceeding; the  only  resort  was  to  attempt  the  procuring  a  performance  between  the 
surviving  Monks,  and  the  representatives  of  Lord  Bath,  of  the  articles  of  1697,  entered 
into  between  Christopher  and  his  Lordship ;  and  in  that  negooiation,  to  obtain  some 
■atisf  acticm,  out  of  what  might  be  derived  to  the  Monks  from  thence.     This  measure 
was  advised  by  counsd,  in  the  jrear  1715,  and  the  difficulties  attending  it,  considering 
tlie  then  situation  of  these  affairs,  appeared  from  the  cases,  and  need  not  be  repeated. 
It  would  have  been  unreasonable  and  impossible  to  be  accomplished,  without  a  proper 
reoompenoe   or   consideration  to   l^e  surviving   Monks,    whose  concurrence  was 
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necesMTf  to  complete  it     The  different  pattiea  wen  not  faroogfat  into  the  iptmai, 
till  the  year  1724 ;  and  it  maniieBtly  speared  by  thci  artidee  of  1724,  {nni  it 
marginal  notes  and  ofaaervationB  of  the  counael  in  the  original  draft,  and  iaM 
from  the  whole  icope  and  nature  of  the  agreement,  that  the  Monka  joining  in  «» 
rejing  the  eetates,  and  releasing  Lord  Bath's  representatives  from  all  their  diin^ 
were  the  grounds  and  conaideration  of  Lmrd  Badi's  representatires  coming  intotki 
agreement.     The  sums  and  annuities  paid  by  Duke  Joiai  to  the  Monks,  as  the  cos- 
sideration  of  their  doing  these  ncta,  were  necessarily  paid,  and  extremely  resaon^; 
for  by  thus  inducing  th«n  to  come  in,  he  obtained  not  only  the  jCSO.OOO  wkicii  iai 
produced  the  present  appeal,  and  the  Grindon  mortgage  money,  whidi  had  beai 
settled  by  his  father,  but  also  a  ct^ateral  security  for  ^e  title  of  the  Lancaahire  muL 
Yorkshire  estates,  which  had  been  likewise  settled  by  his  father.    That  out  of  tia 
£30,000  so  recovered,  he  should  in  the  first  place  be  aUowed  what  he  paid  to  ahtaii 
it;  and  that  out  of  the  residue  he  should  reeeiTe,  in  respect  of  his  own  dentrfr 
upon  the  Monks,  a  rateable  prop<Mrtion  with  tJiose  of  his  father,  seemed  so  joai  aiA 
reasonable  as  to  make  all  argument  unneoeasary ;  for  if  this  agreement  had  ari 
been  made  and  carried  into  execution,  it  was  impossible  to  sasy  that  any  put  ■ 
Duke  Ralph's  demands,  brought  into  question  by  this  exception,  could  enr  hfll 
been  recovered ;  and  yet  by  this  agreement.  Lord  and  Lady  Beaulieu  had,  accoidii 
to  the  report  and  order  from  whid^  they  had  appealed,  obtained  upwards  of  £20,01 
towards  satisfaction  of  tiiose  demands ;  which  sum  exceeded  net  only  the  prindfi 
monies,  but  the  amount  of  the  useless  jadgments  which  had  been  given  as  a  aeciui^ 
whilst  another  judgment  creditor,  of  a  prior  date^  thought  fit  to  accept  of  one  tnd 
part  of  his  demand. — Should  it  however  be  said,  that  Duke  Ralph's  judgmenta  wt 
a  higher  security  than  Duke  J«hn  was  possessed  of  for  his  own  demands,  snd  tkl 
fore  ought  to  have  been  preferred  in  the  apportaonmeat ;  it  might  be  answend,!! 
the  priority  of  securities  can  have  no  wei^it  in  the  application  of  a  sum,  trti 
could  never  have  been  obtained  by  putting  such  securities  into  execution.    Da 
Ralph's  judgments  could  never  have  been  executed.     Besides,  tjhe  sum  slkyssd 
respect  of  his  demands,  exceeded  the  ajax>unt  of  his  judgments,  and  it  ssust  be[ 
remembered,  that  part  of  Duke  John's  demands  was  a  judgment  for  £3000,  si 
bore  about  the  same  proporti<m  to  the  antonnt  of  his  demands,  as  Duke  Ralph's  jsi 
mento  did  to  his. 

As  to  the  5th  and  6th  exceptions,  it  was  said,  that  this  was  the  first  instasas 
an  attempt  before  a  Master,  under  a  general  direction  for  taking  an  exeeoti 
account,  to  charge  an  executor  with  interest  upon  sums  which  he  may  have  leecn 
on  account  of  his  testator,  which  are  applicaUe  in  a  course  of  administration,  i 
it  happ^ied  in  the  present  case,  that  at  the  time  when  the  two  sums  of  £20,097,1 
£2102  2s.  8d.  with  which  Duke  John  was  charged  in  respect  of  his  father's  dema 
upon  the  Monks,  were  got  in,  he  was  a  very  large  creditor  upon  his  execntni 
account,  having  paid  a  great  many  thousand  pounds  for  his  father's  debta,  hef 
what  the  personal  estate  before  that  time  amounted  to,  as  appeared  from  the  rcfl 
for,  after  charging  him  with  those  two  sums,  the  final  balance  rqx>rted  due 
the  whole  account,  was  but  £2091  3}d.  But  had  it  been  otherwise,  it  was  neti 
potent  to  the  Master  to  consider  any  question  of  interest  upon  these  sums; 
Lordships,  by  their  former  judgment,  having  specially  reserved  the  oonsidaai 
of  interest  upon  any  sums  received  by  Duke  John,  until  tkfter  the  Master  ahooU 
made  his  report. 

As  to  the  7th  exception,  which  related  to  the  Elxcheqner  annuity,  titair  Lorddi 
had  already  in  this  cause  decided,  that  Lord  and  Lady  Beaulieu  wa?e  not  e 
to  any  account  of  that  annuity.  It  was,  by  Duke  Ralph's  will,  specifically  beqocai 
to  trustees,  in  trust  for  Lord  M<mtaga  the  grandstm  for  lif^ ;  and,  after  hu 
for  such  person  as  should  be  the  heir-male  of  his  body ;  and  if  there  should  be  i 
person,  in  trust  for  sack  person  as  should  be  the  heir-male  of  the  body  of  Duke  4 
for  the  residue  of  the  term  and  eetote  therein ;  and  if  there  dmuld  be  no  aoefa  pfl 
in  trust  for  Duke  John  for  his  life;  and  if  these  limitations  should  fail,  in  tnrii 
such  persons  as  should  be  entitled  to  the  testator's  real  estate  de«riaed,  aooardiq 
the  estates  thereof  therdi>y  limited.  Lord  Mimtagu  the  grandson  dying.  Gal 
the  second  son  of  Duke  Jcdm,  became  entitled  to  the  whole  intensfe  in  thia  sad 
upon  his  birth,  in  the  year  1715,  either  eu  being  hdr-maU  mf  the  b^df  s^l 
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teftator't  ton  John,  (which  words,  as  tfaey  stood  in  this  will,  must  necessarily  bo 
applicaUe  to  a  son  o^  John  in  John's  life-time^  and  not  wait  for  their  application 
tin  the  technical  meaning  ot  the  word  heir  ^ould  be  ascertained  by  the  death  of  the 
ancettor,  as  was  manifest  l^  the  subseqneot  limitation  to  Duke  J<^  for  life,  if  there 
shorid  be  no  such  person,)  or  as  being  first  taaant  in  tail  of  the  real  estate,  the  uses 
whereof  the  Exchequer  annuity  was  to  follow,  in  f  ailare  of  the  preceding  limitations. 
Geoi^  dying  an  infant,  Duke  John  became  entitled  to  this  annuity  as  his  fatbw  and 
administrator.     The  plaintiffs,  however,  thoaght  fit  to  claim  a  moiety  of  it  by  their 
bin,  and  an  acoovnt  to  be  taken  of  the  profits.     The  defendants  insisted,  that  it  vested 
in  George;  and  Lord  Northington  wim  so  clearly  of  that  (pinion,  that  he  dismissed 
to  mnoh  of  the  [91}  bill  as  sought  an  aoeount  of  the  Exchequer  annuity,  with  costs. 
Heir  Lordships,  on  the  former  appeal,  affirmed  that  dismissicm,  and  directed  an 
account  to  be  taken  of  the  personal  estate  of  Duke  Halph,  after  poffment  of  his  debts, 
legacies,  and  funeral  expenees.     The  object  of  the  account  so  directed  was  presumed 
to  be  to  ascertain  the  clear  sarplus  of  Duke  Ralph's  personal  estate;  which,  accord- 
ing to  his  win,  was  to  be  laid  out  in  lands,  to  be  settled  as  the^by  directed.     But  the 
Eicheqaer  anntiity  was  not  to  be  laid  out  in  land ;  and  bung  specifically  bequeathed 
and  settled  as  before  stated,  it  could  nerer  make  any  part  of  that  surplss.     Ha<i 
it  Dot  vested  in  George,  the  second  son,  it  would  have  ve^ied  in  the  daughters,  under 
thespecifie  limitations  of  it,  as  being  the  nest  tenants  in  tail  of  the  real  estate;  and 
beeidrn  them,  there  were  many  other  persons  in  renaainder  who  would  have  taken  the 
wiiele  interest,  had  it  not  vested  under  the  prior  limitations.     Nevertheless,  Lord 
aad  Lady  Beaulieu  thought  fit  to  claim  before  the  Master  upwards  of  £60,000  for 
the  profits  and  gross  value  of  this  annuity ;  thou^  the  account  to  be  taken  by  the 
Master  was,  in  the  direction  of  it,  expressly  confined  to  the  personal  estate,  mfter  poy- 
"MMt  of  the  debts,  legacies,  etc.  and  though  the  very  judgment  directing  that  account 
had  affirmed  the  dismission  of  their  bill,  so  far  as  it  soo^it  an  account  of  the  Ex- 
chequer annuity,  with  costs.     The  only  question  whidi  eeuld  haire  arisen  respecting 
this  annuily,  would  hare  been  as  to  the  pn^ts  between  the  death  of  Lord  Montagu 
the  grandson  in  1711,  and  the  birth  of  George  in  1716.     But  that  would  have  been 
a  qaestion  between  George  and  those  wh»  were  postponed  to  him  in  the  specific  limittk 
tioBS  of  it,  whether  those  profits  should  accumulate  and  go  to  George  wi^  the  capital, 
or  whether  snch  intermediate  profits  belonged  to  the  next  takers]     This  question  was 
presumed  to  have  been  already  decided  by  their  Lordships,  because  if  the  profits  had 
not  been  held  to  accumulate,  Lady  Beaulieu  would  have  bcMi  entitled  to  a  moiety 
of  them  during  that  period  ;  whereas  the  bill,  so  far  as  it  soughit  an  account  of  the 
Exchequer  annuity,  was  wholly  dismissed.     Besides,  it  has  before  been  determined, 
that,  in  such  a  case,  the  profits  are  to  accumulate  until  the  contingency  ha-ppena^ 
and  then  to  go  with  the  capital.     In  no  sort,  therefore,  could  these  profits  make  part 
of  the  surplua  of  Duke  Ralph's  personal  estate,  to  be  laid  out  in  lands;  under  which 
notion  alone  they  conld  be  the  object  of  the  present  account. 

And  as  to  the  8th  exertion,  the  effect  of  it  was,  that  the  Master  had  allowed  the 
payment  of  annuities,  and  int^-est  of  mortgages,  out  of  the  rents  and  profits  of  the 
real  estate,  without  making  the  Exchequsr  annuity  bear  a)  proportion  thereof.  All 
the  testator's  bond  debts,  as  weil  as  those  by  simple  contract,  were  charged  by  the 
report  upon  the  personal  estate,  of  which  there  still  remained  a  surplus.  The  only 
payments  allowed  out  of  the  rents  and  profits  of  the  real  estate,  were  for  annuities ; 
all  of  which  the  origin  appeared  (except  only  one  of  £40  secured  by  bond)  were 
specifically  granted  out  of,  or  charged  upon  different  [92]  parts  of  the  real  estate ; 
aad  for  the  interest  of  mortgages,  which  had  been  made  in  the  usual  way  of  part  of 
that  estateL  The  testator  manifestly  intended  the  Exchequer  annuity  as  a  provision 
for  the  heir-maie  apparent  of  Duke  John,  not  subject  to  any  incumbrance;  and  he 
made  a  specific  disposition  thereof  aocordingly.  The  real  estate  alone  was  liable  to 
the  annuities,  as  being  specific  incumbrances  tliereon ;  and  it  appeared,  that  the 
testator  intesided  the  mortgages  likewise  to  remain  a  charge  upon  the  real  estate; 
and  the  direati<M  of  their  Lordships  judgment  was,  to  take  an  acceunt  of  the  rents, 
iwaes  and  profits  of  the  real  estate,  over  and  above  the  interett  of  dehtt  chargeable 
thereon,  and  all  other  outgoings.  But  if  the  general  devisees  had  any  title  to  be 
eased  of  the  mortgages,  it  must  have  bem  out  of  the  gefoeral  personal  estate  only, 
and  that  too,  after  payment  of  all  other  debta,  legacies,  and  funeral  expenees ;  much 
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leBB  could  they  have  compelled  specific  legatees  to  give  up  anj  part  of  their  legaciet 
for  that  purpose.  But  further,  it  wag  Bubmitted,  ^at  if  bond  creditors,  whose  debts 
are  not  direct  charges  upon  anj  specific  part  of  the  real  estate,  had  exhausted  the 
personal  estate,  not  onlj  the  specific,  but  the  other  legatees  would,  in  equity,  hare 
had  a  right  of  resorting  to  the  real  assets,  to  be  satisfied  thM'eout  what  had  been  m 
taken  from  them  by  the  bond  creditors ;  such  assets  being  so  liable  in  the  hands  of 
a  general  devisee,  as  well  as  in  the  hands  of  an  heir.  It  follows,  therefm-e,  that  had 
there  been  no  surplus  of  the  general  personal  estate,  which  in  the  present  case  there 
was,  yet  the  general  devisee  of  the  real  estate  would  have  had  no  right  to  call  upon 
the  specific  legatees  of  the  Exchequer  annuity,  to  be  eased  even  of  bond  debts  paid 
out  of  the  real  estate;  and  there  was  still  less  colour  to  call  upton  those  legatees  for 
a  contribution  towards  the  annuities,  and  the  interest  of  the  mortgages,  which  were 
specific  incumbrances  upon  different  parts  of  the  real  estate,  the  whole  whereof  wai 
generally  devised.  Lastly,  if  there  had  been  any  foundation  for  this  question,  it 
ought  to  have  been  made  on  the  former  appeal,  and  a  direction  ought  to  have  been 
prayed  to  the  Master  t^reon ;  but  it  did  not  appear  to  have  been  so  much  as  thought 
of  until  after  the  Master  had  signed  his  rep(»ii,  when  many  exoeptioos  being  taken 
thereto,  this  was  thrown  in  among  the  restw 

Aftbr  bearing  counsel  on  these  appeals,  it  was  orobrbd  and  AOjuDaBD,  that  the 
original  appeal  should  be  dismissed ;  and  that  so  much  of  the  order  therein  ccmplained 
of,  as  allowed  any  part  of  the  respondents'  9th  exception  to  the  Master's  report) 
should  be  affirmed.  And  it  was  further  ordhbhd  and  adjddqbd,  that  that  part  of  the 
order  complained  of  in  the  cross  appeal,  which  over^ruled  the  7th  and  8th  eaoeptions 
to  the  Master's  report^  should  be  affirmed.  And  the  appeUamta  in  the  cross  appesl 
having  waived  upon  the  4th,  6th,  and  6th  exceptions,  any  account  of  the  produce  of 
the  two  sums  of  X32,753  13b.  lOd.  and  £2102  2s.  8d.  arising  from  the  lands  convened 
in  satisfaction,  by  the  articles  of  the  24th  of  June  1724,  and  electing  to  have  Duke 
John  oon8i-[93]-dered,  in  respect  to  the  personal  estate  of  Duke  Kalph,  as  having 
received  so  much  money,  part  of  his  assets,  at  the  date  of  the  articles :  it  was  dxciuUUd, 
that  neither  the  sum  of  £1000  claimed  upon.  Annesley's  judgment,  nor  the  sum  of 
£3000  or  any  part  thereof,  daimed  upon  CouUhurst'a  judgment,  ought  to  be  allowed; 
and  that  the  several  sums  paid  by  Duke  John  to  some  ot  the  parties,  for  consenting 
to  join  in  the  said  articles,  and  for  defraying  the  charges  attending  the  execution 
and  performance  of  the  samei,  ought  to  be  considered  as  a  charge  upon  the  whoM 
sum  of  £52,545  15s.  7^.  and  to  be  thereout  deducted  in  the  first  place:  and  it  was 
therefore  ordbrbd  and  adjudqbd,  that  the  Master  should  settle  the  proportion  thereof 
to  be  borne  out  of  the  £30,000,  and  that  the  remainder  of  the  Baid  sum  of  £30,000 
should  be  applied  in  discharge  of  the  several  demands  of  Duke  Ralph  and  Duke  Jdm. 
rateably  and  in  equal  proportions:  and  it  was  further  oiiniBBBD  and  AVixmamD,  that 
the  order  upon  the  said  4th,  5th,  and  6th  exceptions  should  be  affirmed,  in  so 
far  as  the  said  exceptions  were  not  hereby  varied.  (MS.  Jour,  tub  anno  1774-6, 
p.  534.)  

LIMITATIONS. 

WiLUAM  BiCKFORD,  et  TJx., — Appellants;  Sir  William  Pkndarvis  and 
others, — Beapondenta  [24th  February  1724]. 

A.  by  deed  settles  hia  estate  to  himself  for  life,  and  them  to  trustees,  to  raise 
portionB  for  his  younger  children ;  provided,  that  if  his  eldest  son  (who  was 
otherwise  provided  for)  should  pay  the  portions,  then  the  trustees  were  to 
stand  seised  to  the  use  of  the  right  heirt-male  of  A.  for  ever ;  **  and,  afto- 
raising  and  paying  the  said  portions,  the  trustees  and  their  heirs  to  stand 
seised  of  such  part  of  the  premises  as  should  remain  unsold,  to  the  use  of  tihe 
right  heirs-male  of  A.  for  ever.** — ^The  son  did  not  pay  the  portions,  bat  died 
intestate,  leaving  D.  his  daughter  and  only  child.  Held,  that  D.  being  A«*r- 
general,  was  entitled  to  the  estate,  subject  to  the  charge  laid  thereon  by  her 
grandfather. 

Degbbb  of  Lord  Chancellor  Macclesfield,  reversing  Decree  of  Sir  J.  Jekyfl. 
Master  of  the  Rolls,  reversed ;  and  Decree  of  the  Master  of  the  Rolls  Arrnut ■»■ 
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The  cases  in  which  it  has  been  held,  that  the  person  described  as  an  heir- 
tpeeial  need  not  answer  both  parts  of  the  description,  by  being  actually  heir, 
as  w^  as  that  species  of  heir  denoted  by  the  description,  seem  to  have 
materially  broken  in  upon  the  doctrine  of  Lord  Coke  on  the  sub-[94}-ject:  see 
1  Inst  24.  b :  and  whidi  doctrine  of  Lord  Coke  has  been  pursued  in  many 
cases,  exclusive  of  that  on  which  he  relied ;  particularly  in  Counden  v.  Gierke, 
Hob.  29 :  Southeot  y.  Stowell,  I  Freem.  216 :  Lord  Ossulston's  case  3  Salk.  336 : 
Dawes  v.  Ferrers,  2  P.  Wms.  1 :  Starling  v.  Ettriek,  Pre.  Ch.  64. — ^Mr.  Har- 
grave  has  very  ably  attempted  to  vindicate  the  propriety  of  Lord  Coke's 
doctrine;  and  having  examined  the  circumstances  of  the  cases  supposed  to  have 
weakened  its  authority,  concludes  his  note  with  remarking,  that  Lord  Cowper's 
judgment  in  Neweomen  v.  Barkham,  (or  Brown  v.  Barkham,  1  Eq.  Ab.  216.  c. 
14 :  Rep.  Eq.  116, 131 :  Pre.  Ch.  442,  461 :  2  Vem.  729 :  1  Stra.  36  )  which  was 
materially  shaken  in  its  principle  by  what  fell  from  Lord  H&rdwicke  in  decree- 
ing upon  the  bill  of  review,  is  the  only  direct  authority  against  Lord  Coke. 
In  a  following  note  however  (1  Inst.  p.  164,  a.)  Mr.  Harg^ave  candidly  admits 
that  since  his  writing  the  former  note,  a  case  has  been  published  in  which  the 
Court  of  King's  Bench,  after  three  arguments,  decided  against  applying  the 
rule  to  atoiU:  Wills  v.  Palmer,  5  Burr.  2615 :  and  that  in  another,  which  was 
also  three  times  argued,  the  Court  of  Exchequer  had  refused  to  apply  the  rule 
to  &  marriage  settlement.  Evans  d.  Bwrtenshaw  v.  Weston,  M.  1774,  or  Hil. 
1775. — It  is  however  worth  the  student's  while  to  consult  Mr.  Hargrave's  ob- 
servations in  support  of  Lord  Coke's  doctrine,  that  to  take  as  a  purchaser  by 
description  of  a  special  heir,  every  part  of  the  description  must  unite  in  the 
claimant  See  also  Feame  on  Cont  Rem.  4th  edit.  p.  319 :  2  Wils.  p.  20 :  2 
P.  Wms.  3.  in  n. 

Edward  Hoblyn  of  Nanswhidden  in  the  counfy  of  ComwaU,  Esq.  in  consideration 
of  a  marriage  between  Robert  Hoblyn  his  son,  and  Grace  the  daughter  of  John  Carew 
Esq.  did,  by  deed,  dated  the  30th  of  December,  23  Car.'  I.  settle  certain  manors  and 
lands  in  the  county  of  Cornwall,  of  a  very  great  value,  on  the  said  Robert  Hoblyn  and 
the  heirs  male  of  his  body,  with  divers  remainders  over. 

The  marriage  took  eSect ;  and  Robert  Hoblyn  having  eight  sons  and  three  daugh- 
ters by  the  said  Grace,  for  all  of  whom,  except  the  eldest  son,  no  provision  was  made 
by  the  former  deed ;  did,  by  lease  and  rdease,  dated  the  14th  and  15th  of  June,  32 
Car.  n.  in  consideration  of  natural  love  and  affection  for  his  younger  children,  grant 
and  release  unto  Sir  J(An  Carew  and  other  trustees,  and  their  heirs,  the  manor  and 
barton  of  Trevedow,  and  divers  other  lands  in  Devonshire  and  Cornwall ;  all,  or  the 
greatest  part  whereof,  he  purchased  himself,  and  none  of  them  were  comprised  in  the 
said  settlement  of  his  father;  and  directed,  that  the  trustees  and  their  heirs  should 
stand  seised  of  the  premises,  to  the  use  of  himself  for  life,  and  after  his  death  to  raise 
by  sale,  leasing,  or  perception  of  the  profits,  £4800  for  the  portions  of  his  younger 
children,  as  therein  allotted  to  them ;  and  maintenance  for  them  in  the  mean  time, 
as  therein  appointed :  provided,  that  if  Edward  Hoblyn,  his  eldest  son,  who  was  the 
app^ant  Damaris's  father,  should  die  in  the  life-time  of  the  said  Robert,  without 
any  issue,  or  if  Edward  outliving  Robert,  or  the  eldest  son  of  Robert,  which  should 
be  living  at  his  death,  should  pay  or  secure  the  said  portions ;  then  the  trustees  and 
tteir  heirs  were  to  stand  seised  of  the  premises,  to  the  use  of  the  right  heira  male  of 
the  said  Robert  for  ever.  And  after  raising  and  paying  the  said  portions,  the  part  of 
the  premises  as  should  remain  unsold,  to  the  use  of  the  right  heirs  male  of  the  said 
Robert  for  ever.  With  power  for  Robert  [96]  to  revoke,  alter,  or  make  void,  by  deed 
or  will,  any  use,  estate,  or  provision  thereby  made  or  created. 

On  the  1st  of  June  1682,  Robert  the  father  made  his  will,  and  appointed  Grace  his 
wife,  and  Edward  Hoblyn  his  eldest  son,  executors  and  residuary  legatees;  and 
tiiereby  devised  to  Robert  his  third  son,  and  his  heirs,  the  said  manor  of  Treviadow, 
and  all  his  lands  in  Warlegan  and  Cardingham,  he  paying  to  his  son  Carew  £400  at 
his  age  of  21,  and  £15  per  ann.  maintenance  in  the  mean  time;  and  the  testator 
revoked  the  said  settlement,  as  to  the  portions  of  his  sons  Robert  and  Carew,  and  his 
daughter  Ann,  which  being  £1450  reduced  the  charge  on  the  trust  estate  to  £3360. 
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And  he  gave  to  the  said  Edward  his  eldest  son,  all  his  chattel  leases  and  ertates  for 
years  in  Tregoose,  Tregath,  Andregoatibi,  and  Nantornan,  in  the  parishes  of  Higher 
and  Lower  St.  Colombo,  and  Little  Colon ;  provided  he  paid  his  brothers  and  sistet* 
what  was  provided  for  them  by  the  said  deed,  and  not  revoked  by  the  will. 

Afterwards,  Robert  the  father,  in  consideration  of  the  marriage  of  bis  son  Edward 
with  Damaris  Avent,  the  appellant  Damaris's  mother,  who  was  a  fortune  to  him  of 
about  £4000,  covenanted  by  articles,  dated  the  11th  of  Decembw  1682^  that  after  his 
death,  the  said  Edward  and  his  heirs  should  have  all  his  lands  and  leases  of  his  tene- 
ments and  mills,  called  Tregoose,  Higher  Tregoose,  and  West  Nantornan,  without  any 
condition ;  and  that  on  payment  to  Robert  the  father  of  £1500  within  two  yean  after 
the  marriage,  Edward  and  his  heirs  should  have  aU  his  lands  in  Trevedow,  Warlegan, 
and  Cardingham,  and  all  his  lands  called  Tredisack  in  Lower  St.  Colombe;  and  that 
Edward  and  his  executors  should  have  all  his  leasee  and  terms  for  years  in  two  parts 
of  Tredisack.  And  the  said  Damaris,  the  appdlant's  mother,  therein  covenanted  with 
the  said  Robert  Hoblyn,  to  convey  to  him  and  his  heirs,  all  her  lands  in  Devon,  except 
Combe,  upon  the  terms  therein  mentioned ;  and  which  she  afterwards  conveyed  to  him 
accordingly. 

Robert  the  father  made  no  settlement  pursuant  to  these  articles,  nor  was  the  £1500 
ever  paid ;  but  on  the  16th  of  August  1683,  Robert  the  father  made  a  codicil  to  his 
will,  and  tiierein  declared,  that  if  his  son  Edward  should  pay  to  his  son  Robetrt  £600 
and  to  his  son  Carew  £700  within  one  year  after  his  death,  and  in  the  mean  time,  £20 
yearly;  then  the  devisee  of  his  lands  in  Trevedow,  Warlegan,  Cardingham,  and 
Tredisack,  and  the  leasee  thereof,  were  to  be  void ;  and  Edward  and  his  heirs  were  to 
have  the  said  lands  and  leases :  and  he  reduced  the  legacies  in  his  will  of  £100  each  to 
Grace  his  wife,  and  to  his  sons  Francis  and  William,  to  £50  each. 

On  the  6th  of  October  following,  Robert  the  father  died ;  whereupon  Edward,  his 
eldest  son,  entered  on  such  part  of  the  trust  estate,  the  uses  whereof  were  not  revoked 
by  his  father's  will,  and  also  upon  the  chattel  estates,  by  virtue  of  the  will,  and  enjoyed 
the  same  respectively  until  his  death;  but  he  never  paid  the  £600  to  hia  broilier 
Robert,  or  the  £700  to  his  brother  Carew.  Wherefore  Robert  entered  upon  the  manor 
of  Trevedow,  and  the  lands  in  [96]  Warlegan,  Cardingham,  and  Tredisack,  according 
to  his  said  father's  will  and  codicil ;  and  paid  the  legacies  thereby  given  to  the  aaid 
Carew  his  brother. 

In  August  1684,  Edward  Hoblyn  died  intestate,  leaving  the  appdlant  Daotaris, 
his  only  child  and  heir  at  law,  an  infant  about  nine  months  old ;  whereupon  Richard, 
his  next  brother,  entered  upon  the  trust  estate,  and  by  deeds  of  lease  and  rdease  dated 
the  1st  and  2d  of  July  1688,  executed  by  the  trustees,  'and  reciting  the  trust  deed,  and 
the  death  of  Edward,  without  leaving  heirs  male  of  his  body ;  that  great  psirt  of  the 
portions  of  the  younger  children  were  still  unpaid ;  that  the  trustees  had  not  taken  any 
of  the  rents,  issues,  or  profits  of  the  premises,  or  raised  any  money  by  leasing  or  sale 
thereof ;  but  that  such  rents,  issues,  and  profits  had  been  received  by  Edward  during 
his  life,  and  afterwards  by  the  said  Richard,  his  eldest  surviving  brother,  who  was 
now  become  the  heir  male  of  Robert  the  father ;  the  trustees,  in  order  to  discharge 
themselves  of  their  trust,  in  a  manner  agreeable  to  the  directions  of  the  said  Robert 
the  father,  and  in  consideration  of  £3200  paid,  or  secured  to  be  paid  to  them,  and 
to  be  applied  in  payment  of  the  portions  of  such  of  the  younger  children  as  remained 
unpaid,  did  convey  all  the  trust  premises,  not  revoked,  or  otherwise  settled  by  the  will 
and  codicil  of  Robert  the  father,  to  the  said  Richard  Hoblyn  and  his  heirs. 

In  1689,  Richard  died  without  issuer  but  made  his  will,  and  thereof  appointed  his 
brother  Robert  executor ;  who,  taking  advantage  of  the  infancy  of  his  niece  the  appe- 
lant Damaris,  entered  and  possessed  himself  of  the  freehold  and  chattel  estates,  and 
held  the  same  till  his  death  in  1704. 

On  the  death  of  Robert,  his  son  Francis  entered  and  possessed  in  like  manner,  till 
his  death  in  1711 ;  and  after  him,  the  respondent  Robert  his  son  entered  and  possessed 
all  the  said  estates. 

As  soon  as  the  appellant  Damaris  came  of  age,  she  found  that  what  had  been 
raised  by  fines  for  leases  of  the  trust  estates,  together  with  the  yearly  profits  thereof, 
and  by  profits  of  the  mines,  had  satisfied  all  tlie  charges  laid  thereon,  both  by  the 
settlement  and  will,  and  that  there  was  a  great  overplus  due  to  her,  and  therefore  she 
entered  thereon ;  but  for  want  of  the  deeds,  which  were  in  the  custbdy  of  the  re- 
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ipondenta,  or  thoae  under  whom  tb^  claimed,  and  hy  reason  of  ^e  trust,  she  could  not 

uaert  her  right  at  lair.     For  which  reason,  in  Trinity  Term  1709,  the  appellant 

Damaris  brought  her  bill  in  Chancery,  for  a  discoyery  of  the  deeds  belonging  to  her, 

and  for  an  account  of  what  had  been  raised  out  of  the  trust  and  other  estates,  and  to 

have  the  possession  thM-eof ,  and  such  other  relief  as  should,  in  her  case,  be  proper. 

All  proper  persons  were  made  parties  to  this  bill,  and  all  the  children  of  old  Robert, 

and  their  representatives,  admitted  bj  their  answers  that  they  had  been  satisfied 

their  respective  portions.     But  two  of  the  defendants,  Charles  Holt  and  Martlia  his 

wife,  pretmded  a  right  to  an  annuity  of  £200  per  ann.  out  of  the  premises,  under  a  I 

MMlement  made  by  her  former  husband,  the  [97]  said  Richard  Hoblyn.     And  the  ' 

■aid  Francis  Hoblyn,  and  after  his  death  the  said  Robert  his  son,  pretended  a  right 

to  the  premises,  as  heir  mi^e  of  old  Robert,  or  under  his  will. 

On  the  28th  of  June  1723,  the  cause  was  heard  before  Sir  Joseph  Jekyll,  Master  of 
the  'RoUb,  who  declared  and  decreed,  that  the  appellant  Damaris  was  well  entitled  to 
the  lands  and  premises  mentioned  in  old  Robert's  settlement,  subject  to  the  charge 
laid  thereon  by  her  said  grandfather ;  and  that  she  was  also  well  entitled  to  two  third 
parts  of  the  leasehold  and  personal  estates  of  Edward  her  father,  by  the  statute  of 
distribution ;  and  that  the  possession  of  the  lands  comprised  in  the  deed  of  old 
Robert,  should  be  ddivered  to  the  appdlants,  together  with  the  deeds  of  the  same 
estate;  his  Honour  declaring,  that  it  plainly  appeared  to  him,  that  the  said  estate  had 
borne  its  burthen,  and  that  it  belonged  therefore  to  the  appellant  Damaris,  the  heir  at 
law  of  old  Robert,  and  of  Edward  his  eldest  son  ;  and  that  the  appellant  Damaris  was 
entitled  to  the  surplus  profits  of  the  said  estate,  beyond  the  charge  laid  thereon; 
and  therefore  gave  proper  directions  about  the  same,  as  also  for  a  division  of  the 
chattel  estates,  and  about  the  personal  estate  of  Edward,  the  appellant  Damaris'pi 
father. 

From  tiiis  decree  the  respondents  appealed  to  the  Lord  Chancellor  Macclesfield ; 
and  on  the  I7th  day  of  July  1724,  his  Lordship  was  pleased,  on  hearing  tlie  cause,  to 
decree,  that  the  appellant  Damaris  had  no  right  to  the  lands  comprised  in  old  Robert's 
settlement ;  declaring,  that  the  limitation  to  the  heirs  male  therein,  was  good  to  the 
male,  exclusive  of  the  heirs  general ;  that  the  conveyance  of  the  trustees  to  Richard, 
as  heir  male,  was  good  ;  that  the  annuity  granted  to  Martha  was  good  ;  and  that  the 
derise  to  Edward,  of  part  of  the  lands  in  tte  codicil,  became  void  by  his  non-payment 
of  the  £600  and  £700  therein  mentioned,  within  one  year  after  the  testator's  death  ; 
and  therefore  his  Lordship  decreed,  that  the  bill  should  be  dismissed  as  to  eivery 
tiling  but  the  appellant's  share  of  the  personal  estate  of  Edward  her  father. 

From  this  latter  decree  the  appellants  appealed ;  and  on  their  behalf  it  was  con- 
tended (C.  Wearg,  T.  Lutwyche),  that  a  limitation  in  a  deed  to  the  heirs  male,  is  void 
in  law  to  take  effect  for  the  benefit  of  any  other  person  than  the  hair  general ;  and 
that  it  always  enures  to  the  heir  general,  the  law  not  allowing  any  limitation  to  an 
heir  male,  unless  he  be  heir.  But  if  such  a  limitation  in  a  deed  to  the  heirs  male, 
could  in  law  enure  to  the  males  who  were  not  heirs,  yet  even  in  that  case,  Edward,  the 
appelknt  Damaris's  faUier,  was  entitled ;  he  being  the  ddest  son  and  heir  male,  as 
wdl  as  heir  general  of  old  Robert  his  father;  apd  being  also  living  at  the  death  of 
his  father,  he  answered  the  description  in  the  settlement,  for  by  the  express  words  and 
manifest  intent  of  that  settlement,  no  other  person  was  to  take  the  estotes,  unless 
Edward  shovdd  die  without  any  issue ;  whereas  he  left  issue,  the  appellant  Damaris. 
That  Richard,  the  second  son,  having  therefore  no  title  to  the  premises,  and  the  assign- 
ment to  him  from  the  trustees,  [98]  being  only  to  do  what  they  themselves  ought  to 
have  done,  namely,  to  pay  the  small  remaining  charges  on  the  trust  estate,  Richard 
conld  be  in  no  other  condition,  than  the  former  trustees  were ;  viz.  in  trust  for  the 
appellant  Damaris,  after  satisfaction  of  those  remaining  charges :  so  that  his  posses- 
sion was  mer^y  that  of  a  tenant  at  will,  or  at  most  as  guardian  for  the  appellant 
Damaris, .during her  infancy;  and  consequently  he  could  make  no  title,  either  at  law 
or  in  equity,  either  to  his  wife  Martha,  or  any  other  person.  Besides,  Martha  had 
notice  of  the  appellant  Damaris's  right ;  there  being  express  mention  in  her  husband 
Richard's  settlement  on  her,  that  the  lands  Uierein  mentioned  were  the  lands  of,  and 
purchased  by  Robert  Hoblyn  his  father ;  and  mention  was  likewise  made  of  Edward, 
as  the  eldest  son  of  Robert  the  father ;  and  covenants  were  therein  contained  against 
the  acts  of  both  of  them.     But  even  if  this  were  not  so,  yet  Martha  had  ample  security 
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for  her  annuity  of  £200  per  ann.  out  of  other  estates  of  the  HoUyns,  of  the  yeaily 
yalue  of  £600,  which  came  to  her  husband  Richard  by  the  settlement  of  Edirard  hit 
grandfather ;  and  to  which  estates  the  appellant  Damaris  made  no  claim.  That  as  to 
the  estates  devised  to  Edward  by  the  codicil,  no  laches  were  imputable  to  him  for  not 
paying  the  portions  of  Robert  and  Carew,  his  brothers,  at  tiie  time  thereby  limited 
for  such  payment ;  he  dying  before  that  tim^  came,  and  was  therefore  prevented  from 
complying  with  the  condition,  by  the  act  of  God :  and  the  long  infancy  of  tlie  appellant 
Damaris  was  a  sufficient  excuse  for  her,  even  if  the  portions  had  yet  remained  un- 
satisfied, but  which  was  not  the  case.  As  to  the  estates  of  Tr^oose,  Higher  Tregoose, 
and  Nantornan,  part  of  the  lands  in  old  Robert's  settlement,  he  had  a  power  of  revok- 
ing the  uses  thereof ;  and  having  by  articles,  on  the  marriage  of  his  ddest  son.  Edward, 
covenanted  absolutely,  that  the  same  should  be  to  him  and  his  heirs,  tbe  i^pellant 
Damaris,  as  the  heir  of  Edward  her  father,  had  an  undoubted  right  to  those  lands, 
and  to  Uie  rents  and  profits  thereof  from  his  death;  and  therefore^  whoever  had 
received  such  rents  and  profits  during  the  20  years  of  her  infancy,  were  accountaUe 
to  her  for  the  same  in  a  Court  of  Equity,  as  her  trustees.  That  though  the  ^pdlant 
Damaris  was  the  heir  both  of  Robert  her  grandfather,  and  of  Edward  her  father, 
who  died  possessed  of  the  premises,  yet  she  had  not  the  least  provision  made  for  her  by 
either  of  ihean ;  and  therefore,  as  being  an  heir  at  law,  she  ought  not,  unless  in  a  very 
clear  emd  undoubted  case,  to  be  debarred  of  her  right;  more  especially  as  there  was  so 
large  a  provision  for  the  heirs  male  of  the  body  of  Robert  her  grandfather,  by  the 
estates  settled  on  them  by  Edward  her  great-grandfather,  of  about  £600  per  ann.  and 
which  the  respondent  Robert  was  in  the  quiet  possession  of.  Upon  the  whole,  as  the 
respondent's  pretence  of  claim  was  contrary  to  the  fixed  and  eetablished  rules  of  lav, 
contrary  to  the  express  words  and  intent  of  the  settlement,  marriage  articles,  will  and 
'codicil  of  old  Robert,  and  against  an  heir  who  would  otherwise  be  disinherited,  not- 
withstanding her  [99]  mother's  fortune,  it  was  hoped  thAt  the  latter  decree,  as  to  the 
real  estate,  would  be  reversed,  and  the  former  decree,  made  by  the  Master  of  the 
Rolls,  revived. 

On  the  other  side  it  was  insisted  (J.  Willes,  C.  Talbot),  that  the  manor  c^  Trevedov, 
and  the  lands  in  Cardingham,  Warlegan,  and  Trevisack,  were  devised  by  the  will  of 
old  Robert,  to  Robert  his  third  son  and  his  heirs,  who  was  the  respondent  Robert's 
grandfather ;  and  that  such  devise  was  not  revoked  or  altered,  either  by  the  articke 
or  codicil.  That  in  the  case  of  a  trustxieed,  a  Court  of  Equity  will  consider  the  inten- 
tion of  the  parties,  as  wdl  as  in  the  case  of  a  will,  or  articles;  that  it  was  plainly  the 
intention  of  old  Robert  Hoblyn,  to  continue  his  estate  in  the  male  line  of  his  family; 
and  therefore  he  had  expressly  given  the  redemption  of  the  lands,  subject  to  the  por- 
tions and  maintenance  of  his  younger  children,  not  only  to  his  eldest  son  Eklward, 
but  to  such  eldest  son  as  should  be  living  before  the  said  portions  became  payable, 
who  should  pay  or  secure  the  same  according  to  the  said  trust-deed ;  and  whicii  was 
accordingly  done  by  Richard,  under  whom  the  respondent  Robert  claimed.  Ilat 
the  construction  contended  for  by  the  appellants  was  highly  unreasonable ;  for  if  that 
should  prevail,  though  the  eldest  son  of  old  Robert  living  at  the  time  when  tiie  portions 
became  payable,  should  actually  redeem  the  estate,  by  paying  the  portions  according 
to  the  express  words  of  the  proviso,  yet  he  must  not  keep  it,  but  immediately  yield  it 
up  to  the  appellant  Damaris,  as  heir  general  of  the  family.  That  there  was  much 
less  reason  for  making  so  strained  a  construction  in  her  favour,  because  she  had  an 
ample  provision  besides,  she  having  not  only  her  mother's  whole  fortunei,  but  likerwiae 
two  thirds  of  the  personal  estate  of  her  father.  Besides,  such  a  construction  would 
tend  to  impeach  the  title  of  several  purchasers  for  a  valuable  consideration,  and  who 
had  purchased  without  any  notice  of  the  appdlant's  pretended  right;  for  one  part  of 
the  trust  estate  was  sold  by  Richard,  for  raising  money  to  pay  the  portions  charged 
thereon;  and  under  that  title  several  leases  had  been  granted,  fines  levied,  and 
marriage  settlements  made.  And  lastly,  if  the  appdllants  should  prevail,  all  the 
parties  would  be  involved  in  an  account  of  profits  for  above  40  years  past,  which,  at 
such  a  distance  of  time,  would  be  attended  with  great  hardships  and  insuperaUe 
difSculties ;  inasmuch  as  the  persons  who  were  in  possession  of  iJtie  premises  for  the 
first  25  years  after  the  death  of  Edward,  the  appellant's  father,  enjoyed  the  same 
witliout  any  interruption :  and  therefore  it  was  hoped,  that  the  last  decree  would  be 
afSrmed,  and  the  appeal  dismissed  with  costs. 
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But  after  hearing  counsel  on  this  appeal,  it  'waa  OBDmo  aad  adjudgsd,  that  the 
decree  of  the  Lord  Chancdlor  should  be  reversed,  and  the  decree  of  the  Master  of  the 
Bolls  affirnaed ;  with  this  additional  order  and  direction,  that  the  respondents,  Charles 
Holt  and  Martha  his  wife,  during  their  joint  lives;  and  the  said  Martha,  in  case  she 
survived  her  said  husband,  should  have,  take^,  and  enjoj,  during  the  natural  life  of 
the  said  Martha,  the  an-[100]-nuit7  or  rent-charge  of  £200  per  ann.  according  to  the 
form  and  effect  of  an  indenture  bearing  date  the  23d  of  October  1693  ;  and  that  the 
Court  of  Chancery  should  cause  an  enquiry  to  be  made  into  ite  value  of  the  lands 
subject  to  the  said  annuity ;  and  that  if  the  said  annuitants,  or  either  of  them,  should 
levy,  receive,  or  take  any  part  of  the  said  annuity  out  of  the  lands  decreed  to  the  ap- 
pellant Damaris,  the  said  Damaris,  her  heirs  or  assigns,  should  be  reimbursed  and 
r^aid  the  same,  out  of  the  other  lands,  subject  by  the  said  deed  to  the  payment  of 
the  said  annuity  or  rent«harge;  and  that  the  Court  of  Chancery  should  give  such 
directions,  in  pursuance  of  this  judgment,  as  should  be  just.     (Jour.  vol.  22,  p.  431.) 


MARRIAGE. 


Lkokabd  Hatfield, — Appellant;  Jane  Hatfield  and  others, — BapondenUa 

[2d  April  1725]. 

[Mew's  Dig.  V.  896.     As  to  jurisdiction  in  jactitation  suits  now,  see  20  and 

21  Vict  c.  85.  s.  6.] 

The  sentence  of  the  Ecclesiastical  Court  in  a  cause  of  jactitation  of  marriage,  is 
conclusive;  and  the  legality  of  that  marriage  cannot  afterwards  be  agitated 
in  a  Court  of  Equity,  even  though  the  proceedings  in  the  Ecclesiastical  Court 
were  collusive. 

A.  by  his  wiU  made  several  provisions  for  his  wife,  whidi  B.  his  son  and 
heir,  after  his  death,  filed  a  bill  against  her  to  set  aside ;  alledging  that  she  was 
never  married  to  his  father,  or  if  she  was,  that  she  had  been  previously  mar- 
ried to  P.  who  was  still  living.  To  all  the  charges  in  this  bill,  except  what 
related  to  her  marriage  witii  P.  the  widow  answered ;  but  as  to  that  charge, 
she  pleaded  her  marriage  to  the  testator,  and  cohabiting  with  him  as  his  wife, 
and  that  she  had  by  him  a  son  who  waa  still  living ;  and  therefore  insisted, 
that  she  was  not  compellable  to  answer  the  matter  of  the  marriage  with  P.  as 
it  tended  to  criminate  and  make  her  guilty  of  bigamy,  which  by  law  is  felony. 
Plea  allowed. 

Dbchbb  of  the  Court  of  Exchequer  in  Ireland,  ArFiRMiD. 

The  above  statement  seems  in  the  first  part  of  it  too  strong  even  in  this  case. 
The  determination  is  thus  stated  in  Yiner  and  2  Eq.  Abr.  and  the  Mss.  Table 
from  which  the  note  in  both  those  books  is  taken 

"  The  legality  of  a  marriage  shtdl  never  be  agitated  in  Equity,  especially 
aUber  sentence  in  the  Spiritual  Court  «m  ccnud  jaetitationii  matrimonii; 
although  the  proceedings  in  the  Spiritual  Court  were  only  feint  and  collusive." 

The  real  effect  of  such  a  sentence  in  the  Spiritual  Court  was  fully  agi- 
tated in  the  case  of  t^e  Duchess  of  Kingston.  The  Judges,  in  that  case,  in 
answer  to  a  question  proposed  by  the  Lords,  declared  tiieir  unanimous  opinion, 
"  That  a  sentence  in  the  Spiritual  Court  against  a  marriage,  in  a  suit  of  jacti- 
tation of  marriage,  is  twt  conclusive  evidence ;  so  as  to  stop  the  counsel  for  the 
Crown  from  proving  the  marriage  in  an  indictment  for  polygamy.  But,  ad- 
mitting such  sentence  were  exclusive,  the  counsel  for  the  Crown  may  be  ad- 
mitted to  avoid  the  effect  of  such  sentence,  by  proving  the  same  to  have  been 
obtained  by  fraud  or  collusion.  See  11  St.  Trials  198-264;  and  the  oases 
tbere  cited ;  of  which  this  of  HeUfield  v.  Hatfield  was  one. 

Yiner,  voL  16.  p.  262.  ca.  8 :  2  Eq.  Ca.  Ab.  686.  note  (a). 

The  respondent  Jane  was  descended  from  the  family  of  Chichester,  Earls  of  Done- 
gal in  Ireland,  and  had  a  liberal  education ;  but  being  deprived  of  her  parents  in  her 
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infftiM^,  she  married  one  Adams,  who,  by  misfortunes  being  redoced  in  hia  ciieum- 
stancee,  left  her,  at  hie  deaOh,  in  a  poM-  condition. 

[101]  Leonard  Hatfield,  Esq.  t^e  appellant's  father,  happening  to  lodge  in  the 
game  house  in  Dublin  with  the  respondent  Jane,  professed  great  friendship  for  her, 
and  after  many  intreaties,  preraileid  on  her  in  August  1714,  to  go  to  his  house  at  Eil- 
linure,  forty-seven  miles  from  DubUn,  there  to  remain  as  a  companion  to  his  daugli- 
ter  Ann  Hatfield,  to  instruct  her  in.  what  was  necessary  for  her  education,  and  to 
manage  bis  domestic  affairs ;  for  which  be  promised  to  give  her  £20  per  ann.  and 
in  tills  station  she  continued  till  July  1718.  During  her  stay  there,  Mr.  Hatfield 
observing  the  great  care,  industry  and  good  behaviour  of  the  re^>ondent  Jane, 
thought  her  a  fit  person  to  be  his  wife,  and  having  therefore  made  hia  addresaas  to 
her,  they  were,  in  July  1718,  married  by  a  minist^  of  the  church  of  Ireland,  as  b^ 
law  estaJjlished,  and  cohabited  as  man  and  wife  until  his  death. 

On  the  14th  of  November  1719,  Mr.  Hatfield  made  bis  will,  and  thereby  devised  to 
the  respondent,  by  the  name  of  his  beloved  wife  Jaue  Hatfield,  £40  per  ann.  for  her 
life,  for  her  support,  out  of  the  rents  and  profits  of  his  estate  at  Eillinure  in  the 
county  of  Westmeath;  £20  to  be  paid  her  immediately  after  his  decease,  and  £10 
per  ann.  more  out  of  the  lands  of  Portlamon,  demised  to  him  by  Robert  Rochfort  for 
41  years,  when  the  same  should  be  recovered  from  the  said  Rochfort;  and  he  devised 
to  the  appellant,  his  son  and  heir,  all  his  other  real  and  personal  estate,  of  aboat 
£600  per  ann.  and  made  him  sole  executor. 

And  by  a  codicil,  which  was  all  of  the  appellant's  hand-writing,  and  dated  the 
24th  of  December  following,  the  testator,  for  further  securing  the  said  £40  per  anu. 
assigned  and  made  over  to  the  respondent  Jane,  the  lands  of  Ballybegg,  for  her  life ; 
and  after  her  decease  to  Arthur,  his  son  by  her,  for  life.  And  as  a  still  further 
security,  the  testator,  by  deeds  of  lease  and  release,  dated  the  3d  and  4th  of  February 
1719,  charged  the  lands  of  Ballybegg  with  the  payment  of  the  said  £40  per  ann.  to 
the  respondent  Cookman,  in  trust  for  the  respondent  Jane,  for  bee  support  for  life; 
and  after  her  decease,  for  his  said  son  Arthur  for  his  life. 

In  March  1719,  the  testator  died;  and  immediately  after  he  was  buried,  the  ap- 
pellant turned  l^e  respondent  out  of  doors,  and  detained  from  her,  her  wearing 
apparel  and  other  necessaries ;  and  having  proved  the  will,  possessed  himself  of  all 
his  father's  real  and  personal  estate,  to  a  very  considerable  value;  and  released  the 
lease  of  Portlamon  to  Rochfort,  in  consideration  of  £480,  but  refused  to  pay  the 
respondent  Jane  one  penny  for  her  support. 

Whereupon  she,  being  admitted  a  pauper,  exhibited  her  bill  in  May  1720,  in 
ibe  Court  of  Exchequer  in  Ireland,  against  the  appelant  and  the  said  Cookman, 
to  have  a  specific  execution  of  the  trust  in  Cookman,  and  to  recover  the  said  £40 
and  £10  per  ann.  and  the  £20  l^acy. 

The  appellant,  by  his  answer  to  this  bill,  admitted  the  will ;  but  said,  he  did  not 
know  whether  the  respondent's  name  was  Hatfi^d,  or  whether  she  was  ever  married 
to  his  father ;  and  that  he  [102]  never  heard  of  the  lease  and  rdease  of  Februair 
1719,  until  he  found  ihe  memorandum  of  them  registered ;  and  insisted,  that  before 
legacies  were  paid,  all  debts  and  funeral  espences  must  be  discharged,  and  that  the 
testator  did  not  leave  sufficient  assets  to  discharge  the  same. 

The  respondent  Jane  having  excepted  to  this  answer,  as  insufficient,  tbe  appellant 
answered  over;  and  confessed,  that  since  his  former  answer,  he  came  to  farther 
knowledge  of  his  father's  debts,  credits  and  personal  estate,  and  believed  tiiem  sufS- 
cient  to  pay  his  debts,  legacies,  and  all  just  donands. 

Pending  this  suit,  the  app^ant  made  the  agreement  for  £480  with  Rochfort : 
whereupon  the  respondent  Jane  ammided  her  bill,  and  charged  him  with  tiiat  agree- 
ment; which,  by  his  answer,  he  confessed,  and  also  that  he  had  covenanted  to  in- 
demnify Rochfort  from  the  respondent's  claim. 

The  appellant,  as  son  and  heir  and  sole  exeoutor  of  his  father,  on  the  23d  of 
January  1720,  filed  a  cross  bill  against  one  Richard  Porter  and  the  respondeat 
Jane,  fay  the  name  of  Jane  Porter,  alias  Adams,  alias  Hatfield,  (but  to  which  Cook- 
man was  no  party,)  alledging,  that  the  respondent  Jane  was  only  a  servant  to  the 
testator,  and  received  several  sums  for  his  use,  which  she  did  not  account  for  ■  that 
he,  being  old,  weak,  and  infirm,  she  had  so  great  an  ascendant  over  him  that  she 
persuaded  him  to  make  a  will,  framed  by  herself,  whereby  he  devised  to  her  several 
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legacies;  tiiat  the  said  Richard  Porter,  pretending  to  be  the  re«pondent'B  husband, 
by  deed  dated  the  18th  of  November  1720,  in  oonsideration  of  £40,  released  to  the 
sppellant  the  said  suit  oommenoed  by  the  respomdwit,  and  all  claims  and  demands 
which  he  or  the  re^ondent  had,  or  might  hare  under  the  said  will,  or  deeds  to  Cook* 
man,  in  torust  for  the  reepondemt,  or  her  son  Arthur,  and  aU  suite  in  law  or  equity, 
and  covenanted  to  make  further  assuraneea ;  the  bill  therefore  prayed  to  be  relieved 
according  to  the  nature  of  the  case,  and  that  the  reepoaadent  Jane  might  sab  foarth, 
whether  she  was  not  lawfully  married  to  the  said  Richard  Porter,  in  1713  or  1714. 

To  this  bill,  the  respondent  answered  by  the  name  of  Jane  Hatfield,  alitu  Adams, 
(rfwChicheeter;  and  denied  that  the  testator  intnwted  her  with  money  to  be 
expended  in  house-keeping,  m*  that  she  received  any  rents,  or  other  money  from  him ; 
•aid,  that  Ckdonel  Chichester,  her  uncle,  bequeathed  to  her  £100,  which  the  testator 
recMved,  and  applied  the  same  towards  the  appellant's  education  in  the  Temple ; 
denied  tihat  the  will  was  formed,  dictated  or  directed  by  her,  or  that  she  was  present 
when  the  same  was  made;  the  first  knowledge  she  had  of  it  being  on  the  24th  of 
December  1719,  when  the  appellant  read  it  to  his  father;  said  she  was  a  stranger  to 
any  deed  executed  by  Porter;  insisted  on  her  rentcharges  and  legacy;  and  as  to 
tiai  part  of  the  bill  which  required  an  answer  to  the  charge  of  her  marriage  witli 
Porter,  she  pleaded,  that  in  July  1718,  she  was  lawfully  married  to  the  testator,  and 
cohabited  with  him  as  his  lawf^  wife,  until  his  [103]  death  in  1719,  and  had  by  him 
a  son  living,  ctdled  Arthur  Hatfield ;  and  therefore  insisted,  she  was  not  by  law  com- 
pellable to  answM*  the  said  matter,  it  tending  to  criminate  and  mt^e  her  guihy  of 
bigamy,  wfaidi,  by  the  law  of  the  land,  is  felony.  And  tiiis  plea  being  afterwards 
argued,  was  allowed. 

The  appellant  got  Porter  to  put  in  an  answer,  insisting,  that  he  was  married  to 
the  respondent  Jane,  and  owning  the  rdease,  as  stated  in  the  cross  bill :  whereupon 
the  respondent  instituted  a  cause  in  the  Consistory  Court  of  Dublin,  in  jactitation 
of  marriage  against  Porter ;  and  obtained  judgment  therein,  and  a  definitive  sentence 
against  hdm. 

Issue  being  joined  in  Uie  original  cause,  and  witnesses  examined,  the  same  was 
heard  on  the  3d  of  February  1723,  when  the  app^ant  making  default,  the  Court 
niade  a  conditional  decree  against  him;  and  reserved  their  judgment  as  to  Cook- 
man,  till  tlie  cause  should  be  heard  on  such  conditional  decree. 

After  which,  issue  being  joined  in  the  cross  cause,  and  the  app^ant  having  paid 
the  usual  costs  for  the  conditional  decree,  he  obtained  an  order  that  the  cross  cause 
dtould  be  heard  on  the  pleadings,  at  the  same  time  with  (2ie  original  cause;  and 
aooordinglj,  both  causes  were  heard  on  the  3d  of  July  1724,  upon  the  merits,  when 
on  reading  the  proofs  on  both  sides,  togeHier  with  the  said  deeds,  will  and  definitive 
sentence,  it  was  decreed,  that  Cookman  should  execute  the  trust  reposed  in  him  by 
Ihe  deeds,  and  permit  the  respondent  Jane,  as  occasion  required,  to  sue  in  his  name ; 
and  that  she  should  have  and  recover  against  the  app^ant,  the  £40  per  ann.  during 
her  life,  out  of  the  rents,  issues  and  profits  of  Killinure  and  Ballybegg,  and  the 
arrears  th^eof  since  h«r  husband's  death,  and  the  said  lands  were  to  stand  charged 
therewith ;  and  that  the  respondent  Jane  should  have  and  recover  from  the  appellant, 
£10  per  ann.  from  the  time  that  he  compounded  with,  or  surrendered  his  interest 
to  Rochfort,  during  the  time  that  the  said  41  years  lease  of  Portlamon  would  have 
eontinued,  if  she  should  so  long  live,  and  also  the  £20  legacy,  and  interest  for  the 
same  from  t2ie  expiration  of  a  year  after  the  testator's  death,  together  with  her 
costs;  and  it  was  referred  to  the  proper  officer  to  state  the  account,  and  the  Court 
dismissed  the  cross  bill  with  costs. 

From  this  decree  ihe  appellant  appealed,  and  on  his  behalf  it  was  said  (T.  Lut- 
wyche,  C.  Talbot)  to  be  fully  proved  in  the  cause,  that  the  reepondent  Jane  was 
married  to  the  said  Richard  Porter ;  and  tiiat  the  decree  in  the  Spiritual  Court,  if  sub- 
sisting, was  a  collusive  proceeding,  founded  on  the  consent  of  Porter,  and  therefore 
ought  not  to  be  admitted  as  evidence,  in  bar  of  any  interest  which  the  appellant 
claimed  by  Porter's  release  antecedent  to  it  That  this  sentence  had  since  been 
reversed,  by  a  decree  of  the  same  court;  from  whence,  and  also  from  the  nature  of 
the  respondent  Jane's  case,  [104]  she  was  not  entitled  to  any  assistance  from  a 
Court  of  Equity.  That  besides  other  evidence  in  the  cause,  the  respondent's  mar- 
riage with  Porter  was  proved  by  his  oath,  and  confirmed  by  several  other  circum- 
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Stances;  such  as  her  going  by  his  name,  writing  letters  to  the  appellant's  father 
threatening  him  with  her  husband,  procuring  her  liberty  when  arrested  by  another 
name,  by  making  affidavit  of  her  being  Porter's  wife,  and  giving  receipts  in  the 
name  of  Porter.  And  though  the  respondent  Jane,  after  all  these  transactions,  h«d 
sworn  by  her  answer,  that  she  never  went  by  the  name  of  Porter,  yet  this  was  evi- 
dently untrue ;  and  was  not  only  a  high  aggravation  of  her  other  crimes,  but  afEorded 
a  further  reason  why  a  Court  of  Equity  e£ould  not  assist  her,  in  taking  advantage 
of  her  impositions  upon  a  very  infirm  old  man,  to  t^e  prejudice  of  his  family. 
That  if  the  respondent  Jane  had  been  entitled  to  any  thing  under  the  said  deeds  snd 
will,  the  release  of  her  husband  Porter  was  a  sufficient  discharge;  and  though  what 
passed  by  the  release  was  limited  to  Cookman,  in  trust  for  the  sole  use  of  her  and 
her  assigns ;  yet  Mr.  Hatfield  being  therein  mentioned  as  her  husband,  the  psrtiei 
could  not  intend  to  exclude  the  real  husband,  whom  they  had  not  in  their  contem- 
plation, and  of  whom  they  took  no  notice;  and  he  becoming  entitled  to  the  benefit  of 
the  said  trust,  might  well  release  it,  at  least  during  his  own  life.  But  if  it  could  be 
construed,  that  by  this  deed  the  wife  had  a  separate  estate,  not  subject  to  her  hue- 
band's  controul  as  to  the  £40  per  ann.  yet  it  could  not  be  pretended,  but  that  the 
husband's  release  discharged  the  J&IO  per  ann.  and  the  i>20  legacy,  which  were  given 
directly  to  her  by  the  will ;  and  therefore  belonged  to  the  husband,  and  to  the  appel- 
lant as  claiming  under  him,  whose  cross  bill  should  not  therefore  have  been  ai»- 
missed,  nor  costs  given  against  him.  And  as  to  the  £40  being  objected  to  as  a  small 
consideration,  the  husband  oould  have  released  without  any  consideration ;  and  the 
consideration  of  his  wife's  having  the  said  annuities  and  l^acy,  arising  ex  turfi 
canitd,  and  being  obtained  in  such  a  manner,  might  be  a  very  reasonable  inducement 
to  him  to  accept  of  the  smaller  consideration  for  the  said  release. 

On  the  other  side  it  was  said  (P.  Yorke,  C,  Wearg),  that  Porter  wa«  a  poor  pin- 
maker  set  up  and  supported  to  defraud  the  respondent;  and  that  it  appeared  in 
proof,  that  indirect  means  were  used,  and  money  given  to  prevail  on  persona  to 
Bwear,  that  the  respondent  was  married  to  Porter  before  she  married  the  appdlanfa 
father.  But  it  was  contended,  that  whether  she  was  married  to  Porter  or  not,  being 
a  matter  properly  determinable  in  the  Ecclesiastical  Court,  the  same  had  beea 
already  determined  there ;  and  she  had  the  definitive  sentence  of  that  Court  in  jacti- 
tation of  marriage  against  Porter,  which  was  read  on  the  hearing  in  the  Elxchequer, 
and  was  all  she  could  do  against  him.  That  if  the  respondent  was  actually  married 
to  Porter,  as  she  was  not,  yet  such  marriage  ought  not  to  stand  in  her  way;  becaon 
the  provision  made  for  her  by  the  appellant's  father,  was  in  the  nature  of  a  provision 
for  [106]  her  separate  use  and  maintenance,  during  her  life.  That  the  release  in- 
sisted on  by  the  appellant,  was  proved  in  the  original  cause,  wherein  it  was  not  in 
issue;  and  consequently  the  Court  of  Equity  could  take  no  notice  of  it.  But  if  this 
release  had  been  duly  proved,  it  ought  not  to  influence  the  case ;  bceause  from  ths 
smallness  of  the  consideration  of  £40  for  releasing  £50  per  ann.  and  £20  (which 
was  all  the  respondent  had  to  support  herself  and  her  child)  it  appeared  to  be 
fraudulent  and  iniquitous.  That  after  the  allowance  of  the  plea,  the  appellant  ought 
not  to  have  brought  the  matter  of  the  marriage  with  Porter  in  issue,  or  examine  into 
it,  the  same  being  turpii  causd,  and  not  fit  or  proper  for  a  Court  of  Equity.  And 
as  to  the  £40  per  ann.  settled  on  Cookman,  in  trust  for  the  respondent's  mainten- 
ance, the  appellant  could  have  no  decree  for  it  on  his  bill,  even  though  the  marriage 
with  Porter  was  ever  so  clearly  proved ;  because  he  had  not  made  Cookman  a  party 
to  that  bill.  It  was  therefore  hoped,  that  the  decree  would  be  affirmed,  and  thie 
appeal  dismissed  with  costs. 

Accordingly,  after  hearing  counsel  on  this  appeal,  it  was  osnaRBD  and  aojcdgbd^ 
that  the  same  shoiild  be  dismissed ;  and  the  decree  therein  complained  of,  affirmed. 
(Jour.  vol.  22.  p.  481.) 
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MARRIAGE   ARTICLES. 

Cask  1. — Sir  Edward  Seymour, — AppdlarU ;  Dame  Letitu  Sbymoub 
and  otheis, — liespondent*  [2d  Februaij  1711]. 

A.  on  marrying  a  second  wife,  settled  lands  to  himself  for  life,  remaindw  to 
the  wife  for  life,  for  jointure,  remainder  to  the  issue  male  of  the  marria^ 
remainder  over.  This  settlement  was  defeazanced  by  a  proviso,  that  if  A.  or 
his  heirs,  should,  within  years  next  ensuing,  settle  other  lands  of  equal  value, 
to  the  same  uses,  then  from  and  after  such  settlement,  the  uses  before  declared 
should  cease,  and  the  trustees  should  stand  seised  to  the  use  of  A.  his  heirs  and 
assigns.  A.  lived  23  years  afterwards,  but  made  no  settlement  The  ddest  son 
and  heir  of  A.  within  a  year  after  his  father's  death,  claimed  the  benefit  of  this 
proviso,  and  he  was  held  to  be  entitled  to  it  on  making  a  settlement  of  land 
accordingly. 

This,  like  too  many  other  cases  in  this  work,  seems  entirdy  of  a  private 
nature,  and  to  have  depended  upon  compromise  and  consent,  so  aa  to  form  no 
general  precedent. 

Prior  to  the  marriage  of  Sir  Edward  Seymour  with  Dame  Margaret  his  first  wife, 
tiie  appellant's  father  and  mother,  which  took  effect  in  the  year  1662 ;  Sir  Edward,  in 
consideration  of  £15,000,  the  lady's  portion,  settled  the  manor  of  Maiden-Bradley,  in 
the  county  of  Wilts,  and  other  lands,  to  the  use  of  [106]  himself  for  life ;  remainder  to 
Dame  Margaret  for  life,  for  her  jointure ;  remainder  to  the  issue  male  of  the  marriage, 
with  other  remainders  over. 

After  the  marriage,  and  during  the  life  of  Dame  Mai^aret,  Sir  Edward  having 
occasion  to  make  a  security  out  of  this  estate  for  £4000  which  he  owed,  prevailed 
with  his  lady  to  join  with  him  in  making  such  security;  upon  a  promise  that  he 
would  re-settle  the  estate  to  the  same  uses  as  before,  subject  only  to  that  incumbrance. 
Acoordin^y,  a  fine  and  recovery  were  levied  and  suffered ;  and  by  deed  declaring  the 
uses  thereof,  the  remainders  in  the  settlement  were  barred,  and  the  incumbrance  for 
the  £4000  was  let  in  upon  the  estate.  In  May  1666,  Sir  Edward,  in  performance  of 
his  promise,  re-settled  the  lands  subject  to  that  incumbrance,  to  the  uses  in  the  first 
settlement ;  and,  under  the  limitations  of  this  re-settlement,  the  appellant,  upon  the 
death  of  his  faUier  and  mother,  became  entitled  as  heir  male  of  that  marriage,  to  the 
estate  in  question. 

Some  time  after  the  death  of  Dame  Margaret,  Sir  Edward  Seymour  intermarried 
with  the  respondent  Dame  Letitia ;  and,  in  consideration  of  that  marriage,  and  of 
£5000,  her  portion.  Sir  Edward,  by  indentures  of  lease  and  release,  dated  the  20th 
and  2l8t  of  February  1674,  settled  the  said  manor  of  Maiden-Bradley,  and  other  the 
lands  comprised  in  the  re-settlement,  to  the  use  of  himself  for  life ;  remainder  to  Dame 
Letitia  for  life,  for  her  jointure;  remainder  to  the  heirs  male  of  Sir  Eklward,  on  the 
body  of  Daxae  Letitia  to  be  begotten  ;  remainder  to  the  heirs  male  of  the  body  of  Sir 
Edward ;  remainder  in  fee  to  his  own  right  heirs. 

But  this  latter  settlement  was  defeazanced  by  tlie  two  following  provisoes :  Firtt, 
"  That  if  the  said  Sir  Edward  Seymour,  or  his  heirs,  should,  at  any  time  during  the 
term  of  years  next  ensuing  the  date  thereof,  settle  and  assure  manors,  messuages, 

lands,  tenements,  and  hereditaments,  of  the  clear  yearly  value,  above  reprises,  of 
£1200,  in  any  county  within  England,  to  the  use  of  himself  for  life ;  and,  after  his 
decease,  aa  to  £1000  yearly  thereof,  to  the  use  of  the  said  Letitia  for  her  life  for  her 
jointure,  as  aforesaid ;  and  the  remainder  thereof,  after  her  death,  and  also  the 
remainder  of  the  £200  per  ann.  residue  thereof,  after  his  death,  to  the  heirs  male  of 
the  body  of  the  said  Sir  Edward  Seymour,  on  the  body  of  the  said  Letitia  to  be 
begotten;  and,  for  default  of  such  issue,  to  the  use  oi  the  heirs  male  of 
the  body  of  the  said  Sir  Edward  Seymour,  lawfully  issuing ;  and  for  de- 
fault of  such  issue,  to  the  use  of  4he  ri^it  heirs  of  the  said  Sir  Edward 
Seymour  for  ever :  that  then,  and  from  and  after  such  settlemesit,  all  the  uses 
before  declared  of  and  concerning  the  said  manor  and  premises,  should  cease  and  be 
void.  And,  that  John  Lord  Powlett  and  Francis  Gwynn,  the  trustees  therein  named, 
thmr  heirs  and  assigns,  should  stand  and  be  seised  of  all  and  singular  the  said  manors 
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and  premiBee,  to  the  use  of  the  tend  Sir  Edward  Seymour,  hi$  hein  and  aitigni; 
[107]  and  that  then,  and  from  thenceforth,  it  should  and  might  be  lawful  to  and  for 
the  said  Sir  Edward  Seymour,  by  any  deed  or  writing  under  his  hand  and  seal,  to 
revoke  the  premises  thereby  granted,  and  the  uses  thereof  thereby  declared ;  and  to 
limit  new  and  other  uses  thereof,  to  such  person  and  peraons,  and  for  such  estate  and 
estates,  as  he,  by  such-  or  any  other  deed,  should  limit  and  declare."  Second,  "  Th»t 
the  said  £5000,  the  marriage-portion  of  the  said  Letitia,  and  all  securities  for  the 
same,  should  be  paid  and  assigned  unto  the  said  John  Lord  Powlett ;  and  remain  in 
his  hands  to  be  di^osed  of  by  him,  for  or  towards  the  purchase  of  the  said  £1200  per 
ann.  thereby  agreed  to  be  purchased  by  the  said  Sir  Edward  Seymour,  and  to  be  settled 
as  aforesaid,  and  the  interest  in  the  mean  time  to  be  paid  to  him  or  his  assigns."  And 
by  this  settlement.  Sir  Edward  covenanted,  that  he  and  Sir  Robert  Clayton,  his  trustee, 
or  one  of  them,  was  seised  in  fee,  and  had  good  power  to  settle  the  estate  to  the  above 
uses ;  and  that  the  same  was  and  should  continue  free  from  all  former  incunibrtmett, 
done  by  him  or  his  ancestors,  or  any  claiming  under  him  or  them. 

In  February  1707,  Sir  Edward  Seymour  died  intestate;  leaving  Dame  Letitiv 
and  several  children  by  her  surviving ;  and  she  having  got  the  re-set^lement  into  her 
custody,  the  appellant  brought  an  ejectment  against  her  for  recovery  of  the  estate,  » 
draft  of  that  deed  having  been  found  in  the  custody  of  Sir  Robert  Clayton ;  but,  upon 
the  trial  of  this  ejectment  at  the  bar  of  the  Court  of  Queen's  Bench,  Dame  Letitia 
refused  to  produce  the  re-settlement,  and  the  appellant  not  being  able  to  make  sv^ 
cient  proof  of  it,  he  was  nonsuited. 

Whereupon  he  exhibited  his  bill  in  Chancery,  against  Dame  Letitia  and  bo* 
children,  and  other  proper  parties,  for  a  discovery  of  the  deeds  and  writings ;  and 
praying,  that  if  the  limitations  of  the  re-settlement  should  appear  to  be  barred,  be 
might  be  at  liberty,  under  the  proviso  in  Dame  Letitia's  marriage  settlement,  to 
redeem  the  said  estates  by  settling  lands  of  £1200  ■per  ann.  according  to  the  uses  of 
that  settlement ;  and  that  the  £6000  portion,  and  as  much  more  as  would  be  requisite 
to  make  tiie  purchase,  might  be  answered  out  of  his  father's  personal  estate ;  and  that 
an  account  might  be  taken  of  such  personal  estate,  and  the  plaintiff  be  paid  his  distri- 
butive share  thereof. 

To  this  bill,  the  defendant  Dame  Letitia  pleaded,  that  she  and  her  children  were 
purchasers  for  a  valuable  consideration,  without  notice  of  the  re-settlement ;  and  by 
her  answer  insisted,  that  the  plaintiff  was  not  entitled  to  any  redemption,  because 
his  father  had  not  taken  advantage  of  the  proviso,  in  any  reasonable  time  after  the 
marriage.     And,  upon  arguing  this  plea,  it  was  allowed. 

On  the  7th  of  June  1711,  tiie  cause  was  heard  before  the  Lord  Keeper  Harcourt; 
who  declared,  that  the  only  questions  then  properly  before  the  Court,  were  on  the 
settlement  of  February  1674 ;  and,  that  the  defendants  having  fully  proved  their 
[108]  plea,  ought  to  have  the  benefit  thereof,  and  of  that  settlement :  but  a  question 
arising  on  4he  proviso,  his  Lordship  declared,  that  there  was  a  beneficial  power  of 
revocation  lodged  in  the  plaintiff's  father,  and  his  heirs,  which  was  not  forfeited,  or 
waived ;  and  there  being  no  time  fixed,  but  a  blank  left  forthe  number  of  years  limited 
for  doing  it,  no  other  construction  ought  to  be  made,  but  that  it  should  be  in  a  reason- 
able time  after  any  of  the  uses  in  that  settlement  arose;  and,  as  the  plaintiff  came 
within  a  year  after  his  father's  death,  to  have  the  benefit  of  that  power,  he  was  entitled 
to  it,  if  he  made  a  purchase  and  settlement  according  to  the  proviso :  but  such  par- 
chase  ought  to  be  a  convenient  and  reasonable  purchase  of  lands,  lying  in  such 
counties  as  were  as  valuable  as  the  county  in  which  the  lands  in  question  lay.  And 
therefore,  the  plaintiff  was  decreed  to  make  such  purchase  within  twelve  months,  witb 
the  approbation  of  a  master ;  and  that  on  perfecting  and  settling  thereof,  accordin^t<v 
the  uses  aforesaid,  and  payment  of  costs  to  all  parties,  the  uses  in  the  defendant's 
marriage«e(tlement,  as  to  <^e  estate  in  question,  should  cease ;  and  <he  trustees  should 
stand  seised  thereof,  to  the  use  of  the  plaintiff  and  his  heirs ;  tiiat  the  tenants  who  had 
leases,  should  hold  and  enjoy  under  the  same ;  but  tiie  defendant.  Dame  Letitia,  wa« 
not  to  make  any  new  leases,  till  the  twelve  months  were  expired.  As  to  any  account  of 
profits,  the  plaintiff's  bill  was  dismissed  ;  and  if  the  plaintiff  made  such  purchase  anS 
settlement  as  aforesaid,  the  defendant  Dame  Letitia  was  to  produce,  upon  oath,  all  the  ' 
deeds  and  writings,  relating  to  Ihe  present  settled  estate,  which  were  to  be  delivered, 
over  to  the  plaintiff.    And  as  to  the  £5000,  his  Lordship  was  of  opinion,  that  the  plsis- 
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tiS  ought  not,  at  that  time,  to  hftTe  any  benefit  over  for  the  same,  he  being  before  the 
Court,  orUy  a*  heir  at  law;  but  when,  the  purohaae  and  aetttement  was  mad^  the  con- 
lideration  of  what  satisfaction  the  plaintifl  ahouid  h»Te  out  of  hia  father's  personal 
Ntate,  for  what  demands,  on  perusal  of  the  deeds,  he  ahouid  think  fit  to  ma^e,  other 
ihrn  at  heir  at  law,  and  toadiing  his  being  reimbursed  what  coete  he  should  pay  to 
Ik  other  parties ;  and  all  further  directions  touching  the  personcd  estate  were  reserved 
till  after  the  purchase  and  settlemeDt  made.  And  if  the  plaintiff  did  not  make  such 
new  pnrchaae  and  settlement,  his  bill  wae  to  be  dismissed  with  coats. 

From  ttiis  decree  both  parties  appealed ;  and  in  support  of  ihaoriffinal  appeal  it 
WW  nr^  (J.  Pratt,  P.  King),  that  at  the  hearing  of  the  cause,  tiu»  appellant  was 
taken  to  be  before  the  Court,  as  heir  at  law  of  his  father  only;  and  on  that  foundation, 
the  Court  gave  judgment  only  on  that  part  of  bis  case ;  whereas  he  fully  proved,  tha* 
the  re^iettlement  was  found  in  hia  father's  house,  and  taken  from  thenoe,  and  wrong- 
fullj  detained  by  the  respondent  Dame  Letitia :  and  though  the  appellant  offered,  not 
mdj  to  prove  the  contents  of  it  by  wibaesses,  but  to  give  in  evidence  the  draft  which 
bd  been  found  in  Sir  Robert  Clayfam's  custody ;  yet  the  Court  would  neither  permit 
the  appellant  to  give  sach  evidence,  or  compel  the  [109]  respondent  Dame  Letitia,  to 
produce  the  original  deed.  But,  admitting  the  appellant  to  be  only  before  the  Court, 
u  heir  at  law ;  yet  he  ought,  in  that  capacity,  to  have  the  benefit  not  only  of  iba  £&000, 
btof  the  other  personal  estate  of  his  father,  towafda  makijig  the  new  purchase  and 
Mtiement,  scooniing  to  the  proviso ;  because  his  father  had  etspretsly  agreed,  that 
*eh  new  purehaee  and  eettlement  should  he  made,  and  that  the  £5000  ehovld  be 
fplied  toward*  making  the  tame.  That  since  the  full  relief  prayed  by  the  bill,  would 
i  a  ^reat  measure  arise  from  deeds  and  writings  in  the  respondent's  possession ; 
b  Court  might,  and  ought  to  have  ordM-ed  them  to  be  produced,  on  the  appellant's 
living  reasonable  security  to  make  a  new  purchase  and  settlement,  within  such  time 
1^  on  an  inspecticm  of  those  writings,  the  Court  should  think  just :  and  this  the  rather, 
kause  no  sort  of  damage  or  inconvenience  could  arise  to  the  respondent  Dame 
btitia  by  producing  the  deeds,  she  having  an  effectual  remedy  under  the  .covenants 
i  her  marriag&^settlement,  to  have  that  settlement  made  good  to  her  out  of  the  per- 
mal  e«t8d»,  which  was  abundantly  sufficient  for  the' purpose ;  while,  on  the  other  hand, 
r  vithh(^ding  these  deeds,  and  particulariy  the  re«ettlement,  the  appellant  was 
It  under  difiBcolties,  which  rendered  it  almost  impossible  for  him  to  obtain  that 
Hief ,  which  in  j  ustioe  and  equity  he  ought  to  have.  That  by  the  express  words  of  the 
ttlement  of  1674,  the  appellant's  fatlter,  and  his  heirs,  had  a  liberty  of  making  tbe 
pr  pnn^iaae  in  any  covmty  in  England;  yet  the  Court  had  decreed  it  to  be  made  of 
wis  lying  in  eueh  eoimtie*  only  which  were  as  valuable  as  in  the  county  where  the 
hdi  in  question  lay,  and  thereby  the  marriage  settlement  was  varied  and  altered. 
Ut  the  tenant's  leases,  made  since  tiie  death  of  the  appellant's  father,  were  estab- 
fced,  without  any  previous  enquiry  as  to  the  reality  and  consideratioinB  thereof; 
Id  the  appdlant's  bill,  as  to  any  account  of  the  profits  of  the  present  settled  estate, 
hi  dismissed ;  so  that  he  was  to  be  bound  by  the  leases  made  since  his  father's  death, 
M  eren  pending  this  suit,  witiiout  knowing  what  fines  were  received  for  granting 
fen  leases ;  some  of  which  might  have  been  made  for  small  fines,  in  trust  for  the 
ipondent  DaoM  Letitia,  or  hen  younger  children.  That  the  appellant  ought  either 
IWe  an  account  of  tlie  profits  of  tiie  present  settled  estate,  or  ai  satisfaction  in 
Ipect  thereof,  out  of  the  personal  estate,  which  had  been  improved  by  interest  since 
^father's  death ;  and  if  tlie  respondent  Dame  Letitia,  was  to  have  iiiosa  profits  till 
b*^  purcbase  axid  settlement  wan  made,  the  appellant  ought  to  hure  what  improve- 
rs should,  in  the  mean  time,  be  luade  of  the  personal  estate,  or  at  least  of  so  much 
ksa  ^HMild  be  applied  in  the  new  purchas& 

rTo  sU  this  it  was  answered  (T.  Powys,  N.  Hooper),  that  the  respondent  Dame 
litia  being  a  purchasor,  without  notice  of  the  resettlement,  if  any  such  there  was, 
1  having  pleaiided  and  proved  herself  so  to  be^  her  title,  according  to  the  cooatant, 
pwn  and  uninterrupted  course  of  justice,  ought  not  to  be  in  any  wise  impeached 
Ae  [llOJ  assistance  of  a  Court  of  Equity.  That  the  appellant  had  failed  at  law,  in 
Mng  the  existence  of  this  pretended  re-settlement,  and  was  non-suited  upon  full 
dence;  but^  supposing  it  to  have  been  ever  made,  yet  his  father  being  therdsy 
|uit  in  toil,  had  it  in  his  power  to  bar  it  by  a  oommon  recovery.  As  to  tihe  not 
pfying  the  ^5000    in    making  the   nerw  purchase,  it  was   conceived  that  the 
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decree  had  carried  that  matter  too  far  already ;  and  that  tii©  B^itlemeint  of  1674,  ought 
now  to  stand  absolutely  confirmed,  Mid  tiie  appellant  should  not  be  permitted  to  pur- 
chase and  settle  other  lands  in  lieu  thereof :  but  if  he  was  to  be  at  liberty  so  to  do, 
he  ought  to  do  it  out  of  his  own  estate,  and  not  with,  the  j£5000  w  vaj  other  part  of 
his  father's  estate;  who  was  under  no  obligatioti,  covenant,  or  undertaking  to  make 
any  such  purchase,  or  to  invest  the  £6000  in  land,  for  the  benefit  of  hip  heir ;  nor  did 
he  become  in  any  manner  indebted  or  acoounjtable  to  his  heir,  for  not  doing  it;  but, 
as  he  had  reserved  to  himtdf  only,  a  power  or  liberty  of  doing  it  if  he  thought  fit,  so 
he  had  waived  and  relinquished  the  exercise  of  that  power,  as  it  wa*  lawful  for  him  to 
do.  That  it  would  have  been  highly  unreasonable,  to  compel  the  respondent  Dame 
Letitia,  a  purchaser  without  notice,  to  produce  her  writings  and  depend  on  a  tecuritjf 
for  a  settlement,  in  lieu  of  her  jointure ;  and  equally  so,  to  oblige  her  to  part  with  it, 
without  an  equivalent;  as  upon  any  other  construction  of  the  proviso  than  what  the 
decree  had  made,  the  new  purchase  might  fall  out  to  be  of  not  more  than  half  the  value 
of  the  settled  estate.  And,  as  to  confirming  the  tenant's  leasee,  Dame  Letitia  had  s 
power  by  the  settlement  to  make  leases ;  and  if  she  had  taken  smaller  fines  than  might 
have  been  had,  ehe  alone  was  the  sufferer,  and  tho  appellant  in  no  wise  prejudiced  by 
her  so  doing. 

In  support  of'  the  cross  appeal,  it  was  argued,  that  although  by  the  proviso  in  the 
settlement  of  1674,  a  power  or  liberty  was  given  to  Sir  Edward, Seymour,  and  his 
heirs,  within  years,  to  settle  lands  in  lieu  of  Maiden-Bradley ;  yet  it  was  a  power 

purely  for  his  benefit,  at  his  Election  whether  to  be  exercised  or  not,  ajad  therefore  he 
might  have  released,  waived,  relinquished,  or  extinguished  it,  whenever  he  pleased. 
That  as  there  were  several  things  in  this  power,  which  seemed  to  relate  to  Sir  Edward's 
personal  performcmee,  so  there  were  also  sevetal  facts  in  the  case,  which  shewed  an 
intent  of  waiving  the  power ;  particularly,  his  living  33  years  afterwards,  without 
attempting  to  exercise  it,  and  his  taking  the  £5000  portion  out  of  the  hands  of  the 
trustee,  which  was  to  have  lain  there  for  the  purpose  of  making  the  new  pun^aae. 
And  therefore  it  was  conceived,  that  the  decree  ought  not  to  have  impeached  the  settle- 
ment, or  have  given  the  appellant,  after  such  a  length  of  time,  and  under  such  circum- 
stancee,  power  to  disturb  it,  under  pretence  of  settling  other  lands  in  lieu  thereof. 

But  to  this  it  was  answered,  that  the  acquiescence  of  the  father,  could  be  no  just 
objection  to  the  right  of  the  son  and  heir;  who,  by  the  express  words  of  the  proviso. 
had  as  good  a  right  to  re-[lll]-deem  the  jointure^  as  his  father  ever  had ;  uid  applied 
properly  to  have  the  benefit  of  such  redemption,  within  a  year  after  his  father's  death. 

At  the  hearing  of  this  appeal,  the  counsel  for  the  appellant  insisted  upon  reading 
depositions  to  prove  the  uses  in  the  deed  of  re-settlement ;  and  after  consideration  of 
what  was  offered  thereupon,  the  House  ordered,  that  the  appellant's  counsel  should  be 
asked,  "  Whether  Sir  Edward  Seymour  will  be  contented  to  be  decreed  to  confirm  and 
make  good  his  father's  lastmarriage^ettiement;  and  HieA  the  deed  of  resettlement, 
and  all  other  deeds  and  writings  in  the  respondent's  custody  or  poww,  shall  be  there- 
upon produced  ;  and,  that  on  consideration  of  the  said  deed  of  re-settlement,  and  othH- 
writings,  and  of  the  last  marriage-settlement,  the  terms  of  redemption,  or  making  void 
the  usee  of  the  last  marriage-settlement,  be 'settled  in  Chancery  as  ih«t  Court  shall 
direct)  "  And  the  counsel  for  the  appellant  being  acquainted  therewith,  and  ccw- 
senting  thereto,  on  his  behalf ;  it  was  ORDiiuiD,  that  the  cause  should  be  remitted  to  the 
Court  of  Chancery;  and  that  upon  the  appellant's  confirming  hia  father's  last 
marriage-settlement,  as  that  Court  should  direct^  the  deed  of  re-s^tlement,  and  all 
other  deeds  in  the  respondent's  custody  or  power,  ^ould  be  produced  as  the  said  Cooit 
should  direct;  and  tiiat  the  said  Court,  on  consideration  of  the  deed  of  re-settlements 
and  other  writings  to  be  produced,  and  of  the  said  last  marriage-settlement,  should 
settle  the  terms  of  redemption,  or  making  void  the  usee  of  the  last  settlement:  and 
should  give  such  further  directions  in'  the  cause,  as  the  said  Court  should  think 
reasonable.*     (Journ.  vol.  19.  p.  369.) 

*  On  searching  the  Roister  Office  for  the  further  proceedings  in  this  cause,  it 
a:ppears  in  Lib.  B.  1711,  that  by  an  order  of  the  Court  of  Chancery,  dated  the  9th  of 
February  1711,^  it  was  ordered,  that  the  Master  should  approve  of  a  deed  of  confirm»- 
tion,  witib  a  fine  or  recovery,  as  he  should  think  fit;  buttht^  instead  of  the  proviso  in 
the  lastmarriage-settlemenu,  the  Master  -iras  to  take  care,  that  the  proviso  in  the  deed 
of  confirmation  should  be,  that  if  the  plaintiff  aiid  his  heirs  should  perform  the  decree 
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of  the  Court,  touching  ihe  purchase  and  settling  of  £1200  per  «nn.  according  to  the 
intMit  of  the  last  marriage-settiement,  then  the  said  deed  of  oonfirmation  was  to  be 
▼old ;  and,  when  that  deed  wa»  executed,  the  plaintiff  was  to  be  at  liberty  to  apply  to 
have  the  deeds  and  writings  produced ;  and  for  such  directions  as  the  Court,  on  con- 
sideration of  the  reeettlement  and  other  writings  so  to  be  produced,  and  of  the  last 
marriag^eettlement,  should  think  fit  to  give,  for  settling  the  terms  of  redemption,  or 
making  void  the  uses  of  the  last  settlement. — That  in  pursuance  of  this  mrder,  the 
Master  had  settled  a  deed  of  confirmation,  which  the  plaintiff  had  executed,  and  that 
a  fine  had  been  levied  -accordingly.     That  the  defendant  Lady  Serymour  had  stood  out 
proceas  of  contempt,  before  she  would  produce  the  .deed  of  re-settlement,  and  the 
other  writings  in  her  custody.     That  the  same  being  at  length  produced,  the  cause 
was  heard  before  the  Lord  Keeper  on  the  4th  of  July  1712 ;  when,  after  hearing  the 
sereral  deeds  and  writings  read,  his  Lordship  declared,  that  the  last  marriage-settle- 
ment was  but  in  the  nature  of  a  security,  for  making  a  settlement  of  lands  of  £1200 
per  ann.  upon  the  defendant  Lady  S^rmour,  and  the  issue  male  of  that  marriage ;  and 
that  the  plaintiff  Sir  Edward  could  be  admitted  to  the  redemption  of  Maiden-Bradley, 
or  to  make  void  the  uses  limited  thereof  by  the  last  marriagesetdement,  on  no  other 
terms,  than  settling  an  estate  of  the  clear  yearly  value,  above  reprises,  of  £1200  per 
ann.  to  the  usee  mentioned  in  the  proviso  of  the  said  iMt  settlement ;  or,  upon  making 
compensation  to  Lady  Seymour  and  Lord  Conway,  in  lieu  thereof;  and  that  such 
purchase  of  lands  of  £1 200  per  ann.  ought  to  be  a  convenient  and  reasonable  purchase, 
and  the  inheritance  thereof  as  valuable  as  the  estate  and  lands  in  Maiden-Bradley. 
And  as  touching  the  question,  whether  the  plaintiff  Sir  Edward  ought  to  have  any 
[112]  aid  out  of  the  personal  estate  of  his  father,  to  enable  him  to  make  such  purchase 
or  compensation.;  his  Lordship  was  of  opinion,  tiiat  the  re-settlement  was  not  a  volun- 
tary conveyance,  but  made  on  valuable  considerations ;  and  therefore  decreed,  that  the 
plaintiff  Sir  Edward  should  stand  in  the  place  of  the  defendants  Lady  Seymour  and 
Lord  Conway,  on  the  last  settlement,  to  receive  a  satisfaction  out  of  his  father's  per- 
sonal estate,  for  making  such  purchase  of  £1200  per  ann.  or  a  compensation  for  the 
same :  but  Sir  Ed'n*ard  Seymour,  the  father,  having  since  the  re-settlement,  exonerated 
the  estate  from  an  incumbrance  of  £3710;  therefore,  that  £3710  with  interest  for 
the  saxne  since  Sir  Edward's  death,  at  the  rate  of  £6  per  cent,  was  to  be  taken  as  part 
of  what  the  plaintiff  was  to  have,  towards  making  up  the  value  of  the  £1200  per  ann. 
And  the  Master  was  to  set  a  value  upon  such  an  inheritance  of  £1200  per  ann. 
of  lands,  as  valuaUe  as  lands  in  Maiden-Bradley.      And  it  was  further  ordered,  that 
the  Master  should  take  an  account  of  the  personal  estate  of  Sir  Edward  Seymour,  the 
father,  and  the  usual  directions  were  given  for  tiiat  purpose;  and  if  such  personal 
estate  should  be  sufBcient  to  make  a  full  compensation  for  the  said  £1200  per  ann. 
diacounting  the  £3710  and  interest  as  aforesaid ;  then  the  same  was  to  be  brought 
before  the  Master,  to  make  such  compensation  accordingly :  but  if  the  personal  estate 
ahotdd  be  deficient,  then  the  plaintiff  Sir  Edward  was  to  bring  before  the  Master  so 
much  as  would  make  good  such  deficiency ;  and,  from  the  time  that  the  same  should 
be  so  brought  before  the  Master,  the  uses  in  the  deed  of  confirmation,  and  in  the  said 
last  marriage-settlement,  were  to  cease;  and  the  uses  thereof  were,  from  thence- 
forth, to  be  to  the  plaintiff  Sir  Edward  Seymour  and  his  heirs ;  and  tiiereupon,  the  said 
deed  of  confirmation,  together  with  the  several  leases  made  by  the  defendant  Lady 
Se(ymour,  and  all  oiher  deeds  and  writings  then  before  the  Master,  were  to  be  de- 
liTered  up  to  the  plaintiff ;  and  the  defendants  Lady  Seymour  and  Lord  Conway,  and 
their  trustees,  were  to  roKsonvey  and  deliver  the  possession  of  Maiden  Bradley  to  him. 
But  the  plaintiff  was  to  pay  the  defendants  their  costs,  to  be  taxed  by  the  Master ; 
and  to  have  the  same  again,  together  with  his  own  coats  of  this  suit,  out  of  the  per- 
sonal estate  of  his  father,  so  far  as  the  same  would  extend.     And  as  to  the  account  of 
the  rents  and  profits  of  Maiden-Bradley,  from  the  time  of  the  death  of  the  plaintiff's 
father,  the  defendant  Lady  Seymour  was  to  have  a  month's  time  given  her  to  answer, 
whether  she  would  go  into  that  account  or  not ;   and,  if  she  should   not  think  fit 
to  go  into  it,  then  Maiden-Bradley  was  to  be  taken  to  be  £1200  per  ann.  for  the  time 
past ;  and  the  plaintiff  Sir  Kdward  was  to  have  satisfaction  out  of  the  personal  estate, 
for  that  £1200  per  ann.  from  his  father's  death;  deducting  thereout)  only  t^e  like 
taxes  as  were  payable  for  Maiden-Bradley.      And  what  surplus  should  be  remaining 
of  the  said  personal  estate,  after  such  deductions  and  allowances  thweout  as  aforesaid, 
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was  to  be'dmded  according  to  the  act  for  the  diBtribntion  of  intestates'  estates;  and 
the  defendants  Lady  Seymour  and  Lord  Conway  were  to  be  at  liberty  to  apply  to  the 
Court,  for  investing  or  settling  the  same,  aooording  to  the  proviso  in  the  Uist  mar- 
riage-settlement ;  or  to  have  it  apportioned  between  them  aa  should  be  just. 

On  the  31st  of  the  same  month,  the  cause  came  on  again,  when  Lady  S^mour,  bj 
her  counsel,  declaring,  that  the  Maiden-Bradley  estate  hsA  not,  since  the  death  of  her 
late  husband,  answered  to  her  £1200  per  ann.  above  reprises,  and  that  therefon 
she  could  not  take  the  same  at  that  value ;  the  Court  declared,  that  the  plaintiff  Sir 
Edward  Seymour  could  not  be  admitted  to  redeem  or  make  void  the  usea  of  ths 
last  marriage-settlement,  but  upon  making  good  the  said  deficiency,  as  well  u 
settling  £1200  per  ann.  or  making  a  cMnpensation  in  lieu  thereof,  as  aforesaid;  it 
was  therefore  ordered,  that  the  defendant  Lady  Seymour  should  come  to  an  account 
before  the  Master  for  the  rents  and  profits  of  the  said  estate,  since  the  deatli  of  Sir 
Edward  Seymour  her  husband ;  and  if  such  rents  and  profits  should  not  amount  to 
the  clear  yearly  sum  of  £1200  above  reprises,  then  the  plaintiff  Sir  Edward  was  to 
make  good  the  deficiency  ,*  and  such  deficiency  was  to  be  made  good  to  him  out  of 
his  fatiter's  personal  estate ;  and  he  was  also  to  have  a  satisfaction  thereout^  for  w 
much  aa  the  clear  yearly  profits  of  the  said  premises  should,  upon  such  acooantt 
appear  to  amount  unto,  since  the  death  of  his  said  father.  But  if  such  clear  yeaiiy 
profits  should  be  more  than  £1 200  above  reprises,  the  defendant  Lady  Seymour  was  to 
account  for  tiie  same. 


[1133  C^^  2* — MoBXTON  Slaney, — Appellant;  BoBEET  Slanet,  and  others,— 

Bespondenta  [5th  May  1714]. 

[Mews'  Dig.  xii.  880.] 

R.  S.  on  his  marriage,  covenanted  to  lay  out  £1000  in  the  purchase  of  landfi  of 
inheritance,  to  be  settled  on  his  wife  for  life,  and  that  the  reversion  should 
descend  to  the  child  or  children  of  the  marriage.  There  were  issue  three 
children,  but  no  purchase  or  settlement  was  made  pursuant  to  the  covraiant 
R.  S.  by  his  will  gave  his  eldest  son  sundry  debts,  amounting  to  about  £2400: 
and  having  made  a  provision  for  his  daughter,  he  gave  the  residue  of  hi* 
estate,  which  was  all  personal,  and  amounted  to  upwards  of  £20,000,  to  hie 
youngest  son.  Held,  that  the  eldest  son  should  have  a  satisfaction  for  the 
£1000  and  interest  out  of  his  father's  assets. 

Dbcrbe  of  the  Master  of  the  Rolls  reversbd. 

That  money  articled  to  be  laid  out  in  land  shall  be  taken  as  land  in  equitv, 
and  descend  to  the  heir ;  see  1  Salk.  154 :  1  P.  Wms.  204,  5 :  2  P.  Wms.  171 : 
and  post.  Ca.  4,  7,  of  this  titla 

By  articles  dated  the  9th  of  August  1653,  made  previous  to  the  marriage  of  Robert 
Slaney,  the  father,  wit^  Ann,  the  daughter  of  Elizabeth  Moreton,  widow ,-  he  the  said 
Robert  Slaney,  in  consideration  of  the  marriage,  and  of  £300,  the  portion  of  the  said 
Ann,  covenanted  with  the  said  Elizabeth  Moreton,  her  executors,  administrators,  and 
assigns,  that  he  would  within  t^ree  years  after  the  marriage,  lay  oat  £1000  in  the 
purchase  of  lands  of  inheritance  in  ptosseesion,  or  a  lease  for  lives,  to  be  settled  on  the 
said  Ann  for  life,  for  her  jointure ;  and  that  the  reversion  of  the  said  lands  or  lease 
should  descend  to  the  child  or  children  of  that  marriage. 

The  marriage  soon  afterwards  to<^  effect,  and  there  were  issue  of  it  thrae 
children ;  namely,  the  appellant,  the  respondent  Robert  Slaney,  and  Elizabeth,  the  late 
wife  of  the  respondent  Robert  Moreton ;  but  no  purchase  or  settlement  was  ever  m»ie 
pursuant  to  the  articles. 

In  1672,  Ann,  the  wife,  died;  and  in  August  1696,  Robeit,  the  younger  wan, 
married ;  on  which  occasion,  the  father  settled  upon  him  a  real  estate  of  £400  per 
ann.  in  possession,  and  the  reversion  of  another  re^  estate  of  £200  per  ann. 

On  die  24th  of  August  1701,  the  father  made  his  will,  and  after  directing  his 
just  debts  to  be  paid,  he  gave  to  the  appellant,  his  eldest  son,  several  debts  i^ich  were 
due  to  the  testator  from  John  Finch,  John  Sparry,  Andrew  Thomas,  and  Willian 
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MntchAll,  amounting  to  about  £2400,  togcfther  with  all  bonda  and  Beouiitin  for 
the  same;  he  also  gave  to  the  appellani'a  two  daughters  £100  a-pieoe,  wiien  of  age; 
and  after  some  other  legaciea,  Uie  testator  dsviaed  all  hi«  real  estate  in  Eemberton, 
Grindle,  and  Ryton,  of  about  £62  per  ann.  to  bis  son  Robert,  for  his  life;  and  after 
bis  decease  to  tiie  appellant  in  fee ;  and  all  the  residue  of  hie  personal  estatei,  which 
amounted  to  upwards  of  £20,000,  he  gave  to  his  said  son  Robert,  and  appointed  him 
ttde  executor. 

[114]  In  August  1706,  ihe  testator  died ;  whereupon,  tiie  reepondent  proved  the 
vill,  and  possessed  himself  of  all  ih»  real  and  personal  estate  of  the  testator,  together 
with  all  his  deeds  and  writings. 

The  appellant  was  a  total  stranger  to  the  marriage-articles  during  all  his  father's 
life-time;  but  (me  part  thereof  having,  at  the  time  of  execution,  been  left  in  the  hands 
of  Elizabeth  Moreton,  party  thereto,  ih»  same,  after  her  death,  came  to  the  hands  of 
one,  Dorothy  Scruton,  her  representative ;  and  sometime  after  the  death  of  the  testa- 
tor, this  part  was  found  by  Mrs.  Scruton,  and  delivered  to  the  appellant,  who  sent  a 
copy  thereof  to  the  respondent,  requesting  a  performance  of  the  covenant. 

But  the  respondent  refusing  to  comply  with  this  request,  the  appellant,  in  Trinity 
term  1711,  exhibited  his  bill  in  Chancery  against  the  respondent  and  other  proper 
parties;  praying,  either  that  the  covenant  in  the  marrii^e-artides  might  be  specifi- 
cally performed,  or  that  the  defraidant  Robert  Slaney,  might  pay  the  plaintiff  the 
£1000  thereby  covenanted  to  be  laid  out  in  lands,  with  interest  from  his  father's 
death. 

On  the  22d  of  February  1711,  the  cause  was  heard  at  the  Rolls ;  when  his  Honour 
was  pleased  to  order  the  bill  to  be  dismissed,  but  without  costs ;  and  the  defendant 
Slaney  having  hastily  got  this  deeree  signed  and  inroUed,  the  plaintiff  was  thereby 
precluded  from  rehearing  the  cause,  or  appealing  to  the  Lord  Chancellor. 

He  therefore  brought  the  present  appeal ;  and  on  his  behalf  it  was  said  (R.  Ray- 
mond, S.  Cowper),  that  the  only  reasons  on  which  the  deeree  was  grounded  were,  1^ 
That  from  the  great  length  of  time  which  had  elapsed  since  the  date  of  the  articles, 
without  any  performance  or  execution  thereof  being  required,  it  ought  to  be  presumed 
that  the  benefit  of  them  was  waived.  And  2d,  that  if  the  articles  were  still  in  force, 
yet  the  legacies  given  to  the  appellant  by  the  testator's  will,  ought  to  be  taken  as  a 
satisfaction  of  what  he  might  be  entitled  to  under  these  articles.  As  to  ih»  length  of 
time,  it  was  insisted,  that  under  the  circumstances  of  the  case,  the  same  ought  not  to 
hinder  the  performance  of  the  articles ;  for  by  the  express  tenor  of  them,  the  father 
had  three  years  to  make  the  purchase  and  settlement,  before  he  could  even  be  re- 
quired to  make  it ;  that  he  was  in  very  great  business  as  an  iron  master,  and  employed 
all  his  substance  in  that  trade,  so  that  he  might  not  think  it  so  proper  for  him  to 
purchase  lands,  as  to  apply  his  money  in  a  trader  by  which  he  afterwards  acquired  so 
considerable  a  fortune. — That  Elizabeth  Moreton,  with  whom  the  covenant  was  entered 
into,  and  who  had  one  part  of  the  artidee  in  her  custody,  died  in  June  1664 ;  and  the 
sppdlant's  mother  died  in  November  1672 ;  during  all  which  time  the  appellant  was 
under  age ;  so  that  there  was  no  person  capable  of  calling  upon  the  father  for  a  per- 
fbtmance  of  the  articles  until  the  appellant  attained  his  age;  and  even  then,  as  it 
might  reasonably  have  been  expected  that  his  father  would  leave  him  a  much  larger 
fortune  than  what  he  could  claim  under  the  articles,  he  could  not  be  blamed  for  not 
running  the  risk  of  disobliging  his  father,  by  [116]  compelling  a  performance  of  these 
articles.  And  as  to  the  supposed  recompenoe  under  the  will,  the  several  debtors 
therein  named,  whose  debts  were  given  to  the  appellant,  had  all  died  insolvent,  near 
thirty  years  before  the  will  was  made ;  so  that  the  giving  those  debts,  amounted  in 
fact  to  nothing  at  all,  as  the  appellant  could  never  be  one  farthing  the  better  for  that 
bequest.  Neither  was  the  devise  of  the  reversion  of  the  real  estate  of  any  great  value 
to  the  appellant,  as  he  might  probably,  in  the  course  of  nature,  die  before  his  younger 
brother ;  but  leit  the  value  of  this  devise  be  what  it  might,  yet  as  by  the  artidee,  if 
they  had  been  performed,  the  appellant  upon  his  father's  dekth  would  have  been  en- 
titled to  an  estate  in  pottettion,  the  devise  of  an  estate  in  revertion  could  never  be 
deemed  an  equivalent  or  satisfaction :  and  in  case  of  the  appellant's  death  before  the 
respondeat,  his  younger  brother,  he,  though  heir  at  law,  would  not  have  had  one 
fattbing  by  hi*  father's  will,  nor  any  provision  made  for  him  in  his  father's  life-tima 
But  admitting  this  devised  reversioD  to  be  of  the  fnU  value  of  £1000,  the  money 
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covenanted  to  be  Ifud  out ;  jet  still  it  was  conceived,  that  the  appellant  ought  to  haw 
the  benefit  of  the  articles,  and  be  in  the  same  condition,  as  if  &  settlement  had  been 
made  within  tihe  time  thereby  limited ;  for  if  auoh  settleinent  had  been  so  made,  liw 
appelant  would  not  only  have  enjoyed  the  provision  -which  his  mother  purchased  for 
him  under  the  artides,  but  also  whatever  his  faliier  should  have  given  him,  or  thek* 
have  oast  upon  him :  and  if  otherwise,  the  respondent,  his  younger  brother,  would  g« 
away  with  an  eertate  real  and  personal,  of  the  value  of  £30,000. 

On  the  other  side  it  was  argued  (J.  Jekyll,  T.  Lutwyche),  that  after  so  great  alengtti 
of  time,  and  no  demand  made  for  a  performance  of  these  articles,  they  ought  to  be 
presumed  to  have  been  satisfied  in  some  other  manner ;  and  the  nature  of  this  aii» 
faction  was  very  apparent  by  the  proofs  in  the  cause;  for  the  testator  not  only  gave 
the  appellant  a  liberal  education  at  school,  but  waa  at  ^e  ezpenoe  of  maintainingnim 
a  long  time  at  the  University ;  he  aiterwards  placed  him,  with  a  considerable  fee,  to 
an  attorney,  supported  him  handsomely  during  his  clerkship,  and  then  gave  him  • 
laige  sum  of  money  to  set  out  with  in  the  world.  That  tlw  testator  had  not  osIt 
given  the  appellant  by  his  will,  the  debts  before  mentioned,  and  £200  to  his  daughters, 
but  also  the  reversion  in  fee  of  his  devised  estates,  after  the  resftondenfa  death; 
which  reversion  was  worth  at  least  £1000,  as  the  respondent  would  give  him  iiai 
sum  for  the  purchase  of  it,  if  he  was  indinable  to  sell.  The  appellant  had  likewiM 
under  the  respondent's  marriag&s^ttlement,  the  reversion  of  the  estates  therein  com- 
prised, which  were  worth  £8000,  in  case  the  respondent  should  die  without  ume 
male,  and  which  was  highly  probable,  as  he  had  been  married  eighteen  years,  and 
had  only  one  daughter,  about  seventeen  years  of  age.  That  supposing  a  specific  per- 
formance of  the  articles  had  been  in  due  time  demanded,  and  lands  had  been  pur- 
chased and  settled  accordingly ;  yet  as  such  lands  were  thereby  to  descend  to  the  diiM 
or  children  of  the  marriage,  it  might  have  been  a  matter  of  [116]  great  doubt,  whether 
the  eldest  son  would  have  been  entitled  to  the  whole :  however,  uf>on  all  the  circum- 
stances of  this  case,  there  could  be  no  ground  for  an  execution  of  these  articles ;  and 
therefore  the  dismission  of  the  appeilant's  biU.  was  perfecUy  just  and  reasonable,  and 
ought  to  be  affirmed  with  coeMs. 

But,  after  hearing  counsel  on  this  appeal,  it  was  ordbbid  and  adjudobd,  that  the 
decree  should  be  reversed ;  and  that  the  appelant  should  have  a  satisfaction  of  tte 
sum  of  £1000,  with  interest,  to  be  computed  from  the  death  of  Robert  Slaney  hit 
father,  together  with  his  costs  of  this  suit,  out  of  the  assets  of  the  said  Robert  Slaney : 
and  that  the  Court  of  Chancery  should  give  proper  directions,  in  order  to  the  appd- 
laat's  receiving  such  satisfaction.     (Joum.  vol.  19.  p.  676.) 


Cask  3. — An*M  Cuback, — Appellant ;  Elinor  Cusack, — Re^ooruUfU 

[10th  May  1714]. 

[See  Davies  v.  Davies,  1841,  4  Beav.  54.] 

C.  by  articles  on  his  marriage  with  his  first  wife,  covenanted  that  all  the  lands 
which  he  should  purchase  during  her  life,  should  descend  to,  or  be  settled  upas 
the  heirs  male  of  her  body  by  him  b^otten.  No  settlement  was  made  pur 
suant  to  these  articles ;  but  C.  upon  his  marriage  with  a  second  wife,  settled 
liis  estate  to  different  uses.  Hdd,  that  the  eldest  and  only  son  of  the  first 
marriage  was  entitled  to  a  specific  performance  of  these  articles,  and  a  oonfey- 
ance  was  decreed  accordingly. 

DscRSB  of  the  Irish  Chancery  rbvbrsed.     See  the  succeeding  caseu 

Adam  Cusack  Esq.  one  of  the  Judges  of  the  Court  of  Common  Pleas  in  Ireland. 
being  seised  in  fee  of  certain  lands  and  tenements  in  the  counties  of  Meath,  Doau. 
Eildare,  and  Dublin,  of  the  value  of  near  £700  per  ann.  by  deed-p<^  dated  the  \SA 
of  February  1675,  declared  the  uses  of  several  recoveriee  which  he  had  suffered  of  tl* 
premises,  to  be  to  the  use  of  himself  and  Catherine  his  wife^  for  their  lives ;  r«aa»inder 
to  Robert  Cusack,  the  appellant's  father,  in  tail  male;  with  other  r^nainders  over: 
and  reserved  power  to  himself,  to  charge  any  part  of  the  premises,  in  such  m«iuier  as 
he  should  think  fit;  and  to  make  leases,  and  to  revoke  any  of  the  uses. 
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Mr.  Cusack,  by  hia  will,  dated  the  30th  of  March  1681,  charged  his  lands  in  the 
county  of  Meath  with  JSAO  per  ann.  payable  to  the  said  Robert  Cuaack,  during  the 
widowhood  of  his  said  wife  Catherine ;  but  in  case  ahe  married  again,  then  Robert 
was  to  have  the  whole  profits  of  those  lands  during  her  life. — ^The  testator  soon  after- 
wards died  without  issue,  leaving  his  wife  suryiving. 

[117]  By  certain  articles,  dated  the  13th  of  August  1683,  entered  into  between 
Francis Coghlan  Esq.  of  the  one  part,  and  Robert  Cusack  of  the  other  part;  reciting 
ac  intended  marriage  between  the  said  Robert  Cusack  and  Mary  the  daughter  of  the 
aaid  Francis  Coghlan ;  Robert  covenanted,  that  in  consideration  of  the  marriage  and 
marriage-portion,  he  would  settle  on  the  said  Mary,  for  her  jointure,  lands  and  tene- 
ments of  Uie  value  of  £100  per  ann.  and,  in  consideration  of  such  settlement,  the  said 
Francis  Coghlan  covenanted,  that  he  would  secure  and  pay  to  the  said  Robert  Cusack 
^00,  as  a  portion  with  his  said  daughter  Mary,  in  manner  following;  viz.  £500 
wi!lihin  a  month  after  the  jointure  shovdd  be  secured ;  £100,  which  Cusack  owed  him, 
waa  then  to  be  rdeased ;  and  the  remaining  £200  was  to  be  paid  upon  a  certain  con- 
tingency, whioh  never  happened.  Robert  Cusack  also  covenanted,  that  as  well  all  the 
real  estate  which  he  then  had,  and  which  should  thereeiter  come  to  him  by  deed,  will, 
or  oKiherwise,  from  the  said  Adam  Cusack,  within  the  kingdom  of  Ireland ;  as  also  all 
the  lands  and  tenements  which  he  should  purchase  during  the  life  of  the  said  Mary 
Coghlan,  thould  deteend  and  come  to  the  h«ir»^male  to  be  begotten  on  the  body  of  the 
laid  Mary,  hy  the  laid  Robert;  and  thotdd  be  tecured  and  tettUd  on  the  said  heira- 
nuie,  hy  the  said  Robert  Cusaek,  a*  the  counsel  of  the  said  Francis  Coghlan  should 
advise. 

The  marriage  soon  afterwards  took  effect,  and  theire  was  issue  of  it,  the  appellant 
and  two  daughters  named  Barbara  and  Ann^  Francis  Coghlan  paid  Cusack  £600, 
part  of  the  marriage-portion,  and  gave  judgment  in  the  Court  of  Exchequer  in  Ire- 
land, for  securing  the  remainder ;  but  no  sefttlement  was  ever  made  l^  RoWt  Cusack, 
in  pursuance  of  the  articles. 

In  1689,  Mary  the  wife  of  Robert  died ;  and  in  1696,  Catherine  the  widow  of 
Adam  also  died ;  whereupon  Robert  became  entitled  to  all  the  real  estate  of  Adam, 
under  the  above  deed-poll,  and  he  entered  upon  and  enjoyed  the  same  accordingly. 

In  1700,  Robert  Cusack  entered  into  a  treaty  of  marriage  with  Jane,  the  youngest 
dau^ter  of  Jamee  Barnewall  Esq.  and  apprehending  her  fortune  to  be  in  her  own 
power,  he  promised  to  make  a  settlement  for  securing  her  a  jointure  of  £300  per  ann. 
and  £5000  for  the  issue  of  the  marriage ;  on  the  faith  of  which  promise  he  obtained 
her  consent,  and  the  marriage  was  soon  afterwards  had,  without  any  articles  or  other 
agrennent  in  writing  on  thirt  occasion. 

But  Robert  Cusack,  having  by  some  indirect  means,  obtained  the  articles  of  August 
1683,  from  the  said  Francis  Coghlan,  and  cancelled  the  same;  he  and  his  wife  Jane 
went  tc^ether  to  a  gentleman  at  the  bar,  and  gave  him  inrtructions  to  prepare  a 
settlement ;  who,  having  advised  several  fines  and  recoveries  to  be  levied  and  suffered 
of  Robert's  estates,  and  the  same  being  done  .accordingly,  a  settlement  was  prepared 
and  executed,  by  indentures  of  lease  and  release,  dated  the  3d  and  4th  of  March  1700, 
between  Robert  Cusack  of  the  first  part,  Dennis  Dally,  Robert  Leigh,  and  Henry  Ox- 
borough  Esquires,  of  the  second  part,  and  Christian  Borr  Esq.  and  Richard  Tisdale 
Gentw  of  the  third  part ;  [118]  whereby,  "  in  consideration  of  a  marriage  formerly 
had  and  solemnized  between  Robert  Cusack  and   Mary  his  deceased  wife,  and  of  a 
marriage-portion  of  £800    secured  to  be  paid  to  Robert,  by  Francis  Coghlan  the 
{»tber  of  the  said  Mary,  and  in  accomplishment  of  certain  articles  of  agreement, 
made  and  perfected  between  the  said  Francis  Coghlan  and  Robert  Cusack ;  as  also  in 
consideration  of  a  marriage  then  lately  had  between  the  said  Robert  Cusack  and  Jane 
his  then  wife,  and  of  an  agreement  and  promise  made  by  him  to  her  before  marriage ; 
and  in  consideration  of  £1600  marriage-pwrtion,  which  the  said  Jane  gave  and 
secured  to  Robert,  on  the  said  promise  and  agreement ;  and  for  settling  the  lands  in 
iheUood,  name,  and  family  of  the  aaid  Robert  Cusack,  according  to  the  usee  limited  by 
the  said  Adam  Cusack,  and  in  pursuance  of  his  last  will,  dated  the  30th  of  March 
1681 ;  "   Robert  Cusack  conveyed  all  his  estates  to  Dally,  Leigh,  and  Oxborough,  and 
their  heirs,  to  the  following  uses ;  viz.  As  to  the  lands  in  the  counties  of  Meath  and 
Down,  to  the  use  of  the  said  Christian  Borr  and  Richard  Tisdale,  for  a  term  of  41 
year%  upon  the  trusts  afore-mentioned ;  r«nainder  as  to  these  and  all  other  the  pr»- 
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misee,  to  the  use  of  the  said  Robert  Cuaack  for  life,  without  impeachment  of  waste; 
remainder,  as  to  one  third  part  of  the  premises,  to  Jane  his  wife  for  life,  for  her 
jointure,  and  in  lieu  of  dower ;  remainder  to  Adam  Cusack  (the  appellant)  for  life, 
without  impeachment  of  waste;  remainder  to  his  first  and  other  sons,  in  tail  mak; 
with  other  remainders  over.  The  trusts  of  the  41  yeu-s  term  were  declared  to  be, 
that  the  trustees  should  receive  a  clear  rent  of  £276  per  ann.  for  ten  years,  from  the 
10th  of  December  1701,  payable  half-yearly,  and  place  the  same,  as  received,  out  at 
interest ;  and  after  the  expiration  of  l^e  said  ten  years,  then  to  receive  £750  out  of 
the  rents,  for  the  said  41  years,  with  interest  thereof,  at  £8  per  cent,  until  paid  hj 
£275  a-year ;  and  also,  after  the  said  ten  years,  to  receive  £200  o-yeor  daring  Roberf  b 
life,  out  of  the  rents  and  profits;  which  £275  a^year  and  £750,  and  the  interest 
thereof,  and  likewise  the  said  £200  Oryeor  during  Robert's  life,  were  intended  for  the 
portions  and  provisions  of  Robertas  diildren  by  Jane.  And  the  premises  were  also 
charged  with  the  two  several  sums  of  £800  and  £700,  for  the  portions  of  Barbara  and 
Ann,  Uie  two  daughters  of  Robert  Cusack,  by  his  first  wife. 

By  other  indentures  of  lease  and  release,  dated  the  10th  and  11th  of  Aagoat- 1701, 
between  James  Barnewall  and  Walter  Bagnall  and  Elinor  his  wife  of  the  first  port, 
the  said  Christian  Borr  and  Richard  Tisdale  of  the  second  part,  and  the  said  Robert 
Cusack  of  the  third  part;  reciting,  that  by  indentures  of  lease  and  rdease,  doted  the 
22d  and  23d  of  May  1698,  Barnewall  had  conve}^  the  manor  and  lands  of  Breonote, 
etc.  to  Walter  Bagnall  and  his  heirs,  to  the  intent,  inter  cdia,  that  Jane,  the  -vrife  of 
the  said  Robert  Cusack,  should,  out  of  the  rents  and  profits  of  the  premises,  be  paid 
£60  yearly  for  her  maintenance,  until  she  wm  married ;  and  that  ^le  diould,  for  her 
portion,  have  and  be  paid  on  the  day  of  her  marriage,  £1500 ;  the  said  James 
Barnewall  [119]  and  Walter  Bagnall  and  his  wife  conveyed  to  Borr  and  Tisdale  and 
their  heirs,  certain  lands,  parcel  of  the  said  manor  of  Bremore;  with  a  proviso  to  be 
void,  if  they  or  any  of  them  should  pay  to  Robert  Cusack  £105  yearly,  for  the  inteiert 
of  the  said  £1500,  being  at  the  rate  of  £7  per  cent,  during  the  life  of  the  said  Jamcf 
Barnewall ;  and  if  the  said  £1500  was  not  paid  before  ihe  ead  of  a  year  from  the  dead) 
of  Barnewall,  then  his  heirs,  executors,  or  assigns  should  pay  interest  tor  the  same, 
at  the  rote  of  £8  per  cent  until  it  was  paid. 

At  the  time  of  these  settlements,  the  appellant  was  not  above  14  years  of  age ;  and 
differences  afterwards  arising  between  his  father  and  him,  on  account  of  his  conver- 
sion to  the  protestant  religion,  he  was  not  permitted  to  have  any  access  to  his  father, 
nor  was  anything  allowed  him  for  his  subsistence.  So  soon  therefore  as  the  appel- 
lant had  attained  the  age  of  21 ,  and  come  to  the  knowledge  of  the  articles,  he  exhibited 
his  bill  in  the  Court  of  Chancery  in  Irelsuid  against  his  father,  for  a  specific  perfom- 
anoe  of  these  articles;  but,  to  avoid  the  consequences  of  this  suit,  as  wdl  ma  still 
further  to  distress  the  appellant,  Robert  Cusaek  and  his  wife  withdrew  themadves 
into  England ;  where,  on  the  9th  of  Cktober  1707,  he  died ;  leaving  issue  by  Jane,  hi« 
Bec<Hid  wife,  two  children,  namely  James  and  the  respondent. 

After  the  deatii  of  Cusack,  Jane,  his  widow,  having  waived  her  jointure,  bitMigfat 
write  of  dower,  and  recovered  judgment^  and  obtained  possession  occordin^y. 

In  Trinity  term  1708,  James  Cusack  and  the  respondent  filed  their  bill  in  the 
Court  of  Chancery  in  Ireland  against  the  appelant  and  others,  to  have  an  execntioa 
of  the  trusts  of  the  41  years  term  ;  whereupon,  in  Hilary  term  following,  the  appellant 
exhibited  his  cross  bill  for  a  specific  performance  of  the  articles  made  on  his  mother^* 
marriage,  and  to  have  the  full  benefit  thereof. 

On  the  8th  of  June  1711,  these  causes  were  heard ;  when  the  Court  decreed,  that  tlw 
settlement  of  March  1700,  was  a  good  and  reasonable  settlement,  and  well  executed, 
and  that  the  plaintifis  James  and  Elinor  Cusack  were  thereby  well  entitled  to  have 
their  portions  raised  out  of  the  lands  mode  liable  thereto ;  that  the  cross  biU  should  be 
dismissed ;  and  that  there  should  be  no  costs  on  either  side :  but  as  to  the  ooooimt  and 
possession  prayed  by  the  original  bill,  his  Lordship  took  time  to  consider. 

The  next  day  after  making  this  decree,  the  plaintiff  James  Cusadt.  died,  an  infant ; 
but  notwithstanding  this,  the  Lord  Chancellor,  on  the  26th  of  the  some  month,  made  a 
further  decree,  whereby  it  was  refmred  to  the  Master,  to  take  on  account  of  what  ar- 
rears were  due  for  the  £275,  at  the  death  ol  Robert  Cusack,  and  who  received  the  some ; 
and  what  money  was  received  by  the  trustees,  or  any  employed  by  them ;  and  wfaa* 
securities  were  taken  by  them  in  Robert's  life^me ;  and  that  the  securities  so  < 
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together  with  the  aecuritiee  given  b^  Robert,  should  go  towards  discharge  of  the  £275 
per  ann.  during  tiie  life  of  Robert ;  an  injunction  vas  also  awarded  to  the  sheriffs  of 
Heath  [120]  uid  Down,  to  put  the  trustees  Borr  and  Tisdale  into  possession  of  the 
landg  in  those  counties,  until  what  fell  short  of  the  £275  per  ann.  which  became  due 
linoe  Robert's  death,  and  the  arrears  which  accrued  during  his  life,  should  be  satis- 
fied ;  and  until  they  should,  out  of  the  profits  of  the  said  lands,  receive  the  £750,  ac- 
cording to  the  settlement.  And  the  trustees  should  put  the  same  out  ai  interest,  to 
the  uses  of  the  settlement;  but  if  the  defendant  Adam  should  pay  the  trustees  what 
remained  due  for  those  sums,  then  the  lands  should  be  discharged  from  the  same,  and 
he  was  to  be  let  into  the  possession  thereof. 

To  reverse  these  decrees,  the  defendant  Adam  Cusack  exhibited  his  bill  of  review : 
and  the  principal  error  thereby  assigned,  was  the  death  of  James  Cusack  one  of  the 
plaintiffs,  before  the  last  decree  was  pronounced,  and  under  the  age  of  12  years ;  and 
that  as  the  portion  did  not  vest  in  him  till  that  age,  the  same  became  merged,  for  the 
benefit  of  the  present  plaintiff. 

But  the  defendant  Elinor,  having  fay  her  guardian  demurred  to  this  bill,  the  same 
was  argued  on  the  9th  of  December  1712 ;  when  the  demurrer  was  allowed,  and  the 
former  decrees  affirmed. 

The  present  appeal  was  therefore  brought ;  and  on  the  appellant^s  behalf  it  was 
insisted  (R.  Raymond,  S.  Cowper),  that  an  equitable  settlement  ought  to  have  been 
decreed,  in  execution  of  the  first  articles,  whweby  Robert  Cusack  ^ould  have  been 
but  tenant  for  life,  with  remainder  to  the  first  and  other  sons  of  that  marriage,  in  tail 
male ;  that  it  ought  not  to  have  been  in  his  power  to  have  barred  his  issue  male ;  and 
that  the  appellant  ought  to  have  been  relieved  against  the  cancelling  of  the  articles, 
which  should,  in  equity,  have  been  considered  as  still  remaining  in  f uU  force.  That 
Jane,  the  second  wife,  and  all  the  other  parties,  who  treated  concerning  her  marriage 
with  Robert  Cusack,  had  notice  of  the  articles  before  the  marriage;  and  even  the 
KtUement  made  afterwards,  and  under  which  the  respondent  claimed,  was  mentioned 
to  be  made  in  aecompUthment  of  those  articles ;  so  that  aU  persons  claiming  under 
Robert,  came  in  with  full  notice  of  the  articles,  and  therefore  ought  in  justice  and 
equity  to  be  bound  by  them.  That  the  settlement  did  not  appear  to  be  made,  upon  a 
real  and  valuable  consideration.  That  Jane,  the  widow,  had  recovered  dower  of  the 
wh(de  estate ;  had  secured  the  £1500  portion  and  interest,  for  the  respondent  her  only 
daughter,  and  also  all  the  trust-money  which  was  raised  in  her  husband's  life-time, 
and  yet  sought  to  raise  £4000  more  for  her  benefit,  out  of  the  estate ;  whereby  the 
appellant  would  be  reduced  to  great  necessities,  and  not  have  wherewith  to  support 
himself,  his  wife  and  three  children ;  but  would  be  defeated  of  the  whole  estate, 
although  ha  was  a  purchasor  of  the  same,  for  a  real  and  valuable  consideration,  by 
rirtue  of  the  articles.  The  appellant  therefore  hoped,  that  the  decrees  would  be 
reversed,  and  the  settlement  adjudged  voluntary  and  fraudulent ;  that  he  should  have 
the  full  benefit  of  the  articles,  as  if  they  had  not  been  cancelled,  and  a  conveyance  exe- 
[121}cuted  pursuant  thereto ;  and  that  the  respondent's  bill  should  be  dismissed,  and 
the  appelant  have  his  costs  in  both  causes. 

On  the  other  side  it  was  contended  (E.  Northey,  P.  King),  that  by  the  articles  in 
question,  Robert  Cusack  was  tenant  in  tail ;  the  words  being,  that  the  ettate  should 
come  to  the  heirt  male  of  hit  body;  which  could  never  be  designed  to  take  away  his 
own  estate,  and  it  would  be  very  unaccountable,  by  guessing  at  intentions,  to  deprive 
children  of  their  portions  and  necessary  maintenance.  "That  a  child  of  the  first 
venter  ought  not,  unless  the  fact  was  very  plain,  to  run  away  with  the  whole  estate 
from  the  children  of  the  second.  That  Jane,  or  any  that  were  authorised  to  act  for 
her,  had  no  notice  of  the  articles ;  and  the  recital  of  them  in  the  settlement  was  only 
presumptive  evidence  of  notice,  which  could  hold  no  longer  than  till  the  contrary  was 
proved,  as  in  the  present  case  it  clearly  was :  besides,  Jane  had  married,  and  paid  her 
consideration  before  any  such  notice ;  and  could  not  go  back,  as  one  agreeing  for  a 
purchase  mighty  who  had  not  paid  his  money.  But  if  notice  was  at  all  material  in 
this  case,  it  ought  to  have  been  notice  of  the  pretended  intent  of  iha  parties  to  the 
artidea ;  for,  by  having  notice  of,  or  perusing  the  articles  themselves,  every  body  must 
be  of  opinion,  that  Robert  Cusack  was  tenant  in  tail ;  and  if  he  had  made  a  settle- 
ment, limiting  an  estate  tail  to  himself,  it  would  have  been  a  full  execution  of  the 
articles.     Upon  the  whole,  Robert  Cusack,  at  the  time  of  making  the  settlement  for 
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the  benefit  of  the  issue  of  hie  second  marriage,  was  tenant  in  tail,  and  had  power  bj 
law  to  charge  or  alien  his  estate ;  there  being  no  words  in  the  articles  on  his  first  mu<- 
riage,  which  made  him  tenant  for  life  only.  Jane,  the  second  wife,  at  the  time  of  her 
marriage,  had  no  notice  of  the  articles ;  and  the  recital  of  them  in  the  settleaneot,  vai 
by  the  direction  and  contrivance  of  Robert  Cusack  and  Francis  Coghlan,  without 
Jane's  knowledge  or  privity,  nor  waa  she  even  made  a  party  to  tihat  deed.  Ab  the 
settlement  now  stood,  there  was  but  a  small  provision  for  the  respondent,  the  issue  of 
the  second  marriage,  but  a  plentiful  estate  for  the  appellant,  the  issue  of  the  fint 
marriage;  whereas,  if  the  decree  should  be  set  aside,  there  would  be  nothing  for  the 
respondent  out  of  her  father's  estate. 

Bdt,  after  hearing  counsel  on  this  appeal,  it  was  obderbd  and  adjttdoks,  that  the 
decree,  as  to  the  several  matters  therein  contained,  complained  of  by  the  appeal, 
should  be  reversed ;  and  that  the  appellant  ought  to  have  the  benefit  of  the  articles  of 
the  1 3th  of  August  1683,  made  before,  and  in  consideration  of  his  father's  marriage 
with  Mary,  his  mother,  and  be  deemed  and  taken  as  tenant  in  tail  male  under  thoie 
articles ;  and  hold  and  enjoy  the  lands,  tenements,  and  hereditaments,  thereby  Agreed 
to  be  settled  upon  him  and  the  heirs  male  of  his  body,  against  all  persons  claiming 
under  the  settlement  of  March  1 700,  made  by  Robert  Cusack  after  his  second  mar- 
riage; and  that  the  trustees  of  tlie  41  years  term,  should,  at  the  appellant's  cost, 
surrender  the  said  term  and  all  their  interest  therein,  to  the  appellant,  and  deliver  up 
to  him  [122]  the  said  settlement  of  March  1700 ;  and  that  all  profits  arising  out  of  the 
lands,  tenements,  and  hereditaments,  limited  for  the  said  term  of  41  years,  since  tbe 
decease  of  the  said  Robert  Cusack,  should  be  accounted  for  to  the  appellant ;  and  that 
ftoBsession  of  the  said  premises  should  be  forthwith  delivered  to  him,  and  the  tenanta 
thereof  should  attorn  to  him;  but  without  prejudice  to  Jane  the  second  wife,  in  re- 
spect of  her  dower:  and  the  Court  of  Chancery  in  Ireland  was  to  give  such  directions, 
in  pursuance  of  this  order,  as  should  be  just.     (Jour.  vol.  19.  p.  681.) 


Case  4. — John  Tbevoe  and  others, — Appellants ;  Edwasd  Tbevoe  and 

others, — Bespondents  [5th  February  1719]. 

[Mews'  Dig.  xii.  1127;  xiv.  375.] 

J.  S.  on  his  marriage,  covenants  to  settle  lands  to  the  use  of  himself  for  life,  re- 
mainder to  the  heirs  of  his  body  by  his  intmided  wife ;  and  to  make  a  sertitleiiieDt 
accordingly  within  two  years,  or  in  default  thereof,  to  stand  seised  to  the  sams 
uses ;  though  this  is  an  eetate-tail  in  J.  S.  at  law,  yet  a  Court  of  Equity  will 
turn  it  into  a  strict  settlement.  If  marriage-articles  are  for  a  settlement  to  Iw 
made  to  the  husband  for  life,  then  to  the  wife  for  life,  and  then  to  the  first  and 
other  sons,  and  the  heirs  male  of  their  bodies,  etc.  the  Court  of  Chancery  will 
decree  a  limitation  to  trustees,  to  preserve  the  contingent  remainders.  And 
if  by  fine  or  otherwise,  these  remainders  are  destroyed  before  they  take  place, 
this  Court  will  set  them  up  again.  And  if  a  defective  settlement  in  any  par- 
ticular has  been  made,  a  second  must  be  made  till  the  uses  in  the  articles  aie 
well  and  effectually  raised,  for  till  then  the  covenant  subsists. 

Decree  of  Lord  Chancellor  Park«r  affibued. 

This  Case  is  very  fully  reported  in  1  Eq.  Abr.  387-391,  where  the  reason* 
of  Lord  Chancellor  Parker's  decree  are  given  even  more  at  length  than  in  1 
P.  Wmt.  See  also,  in  confirmation  of  the  points  determined  in  this  case, 
Jones  V.  Lauffhton,  1  Eg.  Abr.  392.  c.  2 :  Nandick  v.  Wilket,  1  Eq.  Abr.  393. 
c.  6 :  Rep.  Eq.  114 :  Cutaek  v.  Cusaek,  ante  Co.  3,  of  this  title;  and  West  v. 
ErUsey,  2  P.  Wmt.  349,  where  an  actual  settlement  was  made  before  marriage, 
and  the  father  having  attempted  to  bar  his  heirs  female  by  a  recovery,  and  then 
devised  the  settled  estates,  the  devisee  was  compelled  to  convey  the  preauHi 
to  such  heirs  female. 

In  16  Vin.  282,  ca.  5,  it  is  noticed,  that  though  a  much  greater  estate 
descended  to  the  eldest  son  as  heir  at  law,  it  was  not  deemed  a  satisfaction, 
and  cites  9  Mod.  161,  179. 

1  Wms.  622.  9  Mod.  161 :    10  Mod.  436 :    1  Eq.  Ca.  Ab.  387.  c.  7 :    Viner, 
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Y<A.  10.  p.  247.  c».  17 ;  260.  ca.  2 ;  291.  ca.  7 :   (N.  a.  2.)  vol.  14.  p.  672.  c.  1 : 
ToL  15.  p.  282.  ca.  5 ;  286.  ca.  4 :   2  Eq.  Ca.  Ab.  606.  ca.  1. 

Sir  John  Trevor,  Knight  (formerly  Master  of  the  RoUa,)  being  seised  in  fee  of 
diven  messui^eB,  lands,  and  hereditaments,  in  the  counties  of  Denbigh  and  Salop, 
of  the  jearly  value  of  £240 ;  by  articles  dated  the  23d  of  October  1669,  in  consider- 
ation of  his  intended  marriage  with.  Mrs.  Jane  Pulestone,  widow,  covenanted  with 
William  Salisbury  Esq.  and  Sir  Richard  Lloyd,  Knight,  that  he  would,  before  the  end 
of  two  years  next  after  the  date  of  the  articles,  at  the  request  of  the  trustees,  their 
hsirs  or  assigns,  settle,  convey,  and  assure  to  them,  and  their  heirs,  as  they  and  their 
heirs,  or  their  counsel  in  that  b^alf,  should  direct  and  ap-[123}-point,  the  said  mes- 
suages and  premises,  to  the  several  and  respective  limitations  and  usee,  in  the  said 
articles  mentioned  and  expressed,  and  also  in  the  said  settlement  and  conveyance,  as 
should  be  limited  and  agreed  upon  by  the  said  Sir  John  Trevor,  and  the  trustees  as 
aforesaid,  and  to  no  other  use,  intent  or  purpose  whatsoever ;  (that  is  to  say)  to  the 
use  of  him  the  said  Sir  John  Trevor,  for  life,  without  impeachment  of  vstute;  re- 
maindn'  to  the  use  of  the  said  Jane  his  intended  wife,  for  her  life;  remainder  to  the 
use  of  the  heirs  males  of  his  body,  on  her  body  to  be  begotten,  and  the  heirs  males  of 
such  heirs  malee  lawfully  issuing ;  with  remainder  to  the  use  of  his  own  right  heirs. 
And  the  said  John  Trevor  did  thereby  for  himsdf  and  his  heirs,  covenant  with  the 
said  trustees,  that  ihe  said  pr^nises  should  remain  to  the  said  Jane,  his  intended  wife, 
during  her  lifei,  after  his  own  decease,  free  from  all  incumbrances :  and,  that  in  ease 
tie  taid  utei  and  limitations  in  tiie  said  articles  were  not  thereafter  weli  raised, 
wtording  to  the  true  intent  and  meaning  of  the  articles;  that  then  he  and  hi*  heirs 
should  stand  and  he  seised  of  the  said  premises,  until  sveh  tinte  as  a  further  assurance 
should  be  thereof  made,  to  the  uses  of  the  said  articles. 

The  marriage  soon  afterwards  took  effect,  and  Sir  John  had  issue  by  the  said  Jane, 
the  respondent  Edward  Trevor,  his  eLdeet  son ;  and  the  appellants,  and  the  respondent 
Lady  Middleton. 

No  settlement  was  ever  made  pursuant  to  these  articles,  nor  was  any  request  made 
by  the  trustees  for  that  purpose;   but  the  respondent  Edward  having  incurred  his 
father's  displeasure  by  an  improvident  marriage,  and  Sir  John  apprehending  that  he 
had  an  estate  tail  vestiad  in  him,  which  it  was  in  his  power  to  bar ;  he  and  his  Lady  ac- 
cordingly, in  the  years  1692  and  1698,  levied  three  several  fines  of  the  premisee,  and 
bf  indenture  dated  the  29th  of  September  1699,  the  said  fines,  as  to  all  the  premises 
therein  comprised,  (except  some  part  thereof  in  the  county  of  Salop,)  were  declared 
to  enure  to  the  use  of  the  said  Sir  John  Trevor  and  Dame  Jane  his  wife,  for  their 
lives;  remainder  to  their  second  son,  the  appelant  John  Trevor,  and  the  heirs  males 
of  his  body ;  remaindn*  to  the  appellant  Artiiur  Trevor  in  tail  male ;  remainder  to  the 
appellant  Tudor  Trevor  in  tail  male;  remainder  to  such  uses  as  the  said  Sir  John 
Trevor,  by  deed  or  will,  should  appoint ;  and  for  want  of  such  appointment,  to  the 
use  of  his  eldest  daughter  the  Laidy  Middleton,  and  his  second  daughter  the  appel- 
lant Prudentia  Trevor,  and  the  hurs  of  their  respective  bodies.    And  as  to  bome  part 
of  the  excepted  premises,  to  the  use  of  the  right  heirs  of  Thomas  Edwards ;  to  whom 
Sir  John  had  before  that  time  sold  the  same :  and  as  to  the  residue  thereof,  to  the  use 
of  the  said  Sir  John  Trevor  and  his  heirs.    And,  in  order  to  prevent  any  of  his 
younger  sons  from  being  guilty  of  the  like  acts  of  disobedience  in  marriage,  as  had 
been  committed  by  their  elder  brother ;  it  was  by  this  deed  provided,  that  in  case  any 
of  his  said  younger  sons  riiould,  in  his  life-time,  marry  any  woman  without  his  con- 
sent first  had  in  writing,  under  his  hand  and  seal,  [124]  that  then  it  should  be  lawful 
for  him  the  said  Sir  John  Trevor,  to  demise  and  lease  the  premises  so  settled  upon  his 
said  sons  as  aforesaid,  or  any  part  thereof,  to  any  person  or  persons,  for  the  term  of 
500  years,  or  any  less  number  of  years,  without  impeachment  of  waste,  and  with  or 
without  any  rent;  if  they,  or  any  heirs  of  their  bodies,  should  so  long  continue  in 
being. 

This  settlement  was  delivered  to  Edward  Vaughan  Esq.  one  of  the  trustees  therein 
named,  who  kept  the  same  till  after  Lady  Trevor's  death ;  when,  by  Sir  John's  con- 
sent, it  was  delivered  to  the  appellant  John  Trevor. 

On  the  20th  of  May  1717,  Sir  John  Trevor  died  intestate;  and  upon  his  death,  the 
respondent  Edward,  as  his  eldest  son  and  heir  at  law,  became  entitled  to  the  ancient 
estate  of  the  family  in  Irdand,  worth  above  £20,000,  to  another  estate  in  England 
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of  £300  per  ann.  and  to  about  £10,000  as  his  distributive  share  of  Sir  John's  per- 
sonal estate. 

In  October  following,  the  respondent  thought  proper  to  exhibit  his  bill  in  the 
High  CSourt  of  ChAnoery  against  tiie  appellants  and  others,  praying  a  specific  per- 
formance of  his  father's  marriage  articles,  and  to  have  a  conveyance  made  according 
to  the  intention  thereof ;  insisting,  that  those  articles  iqere  only  an  executory  agree- 
ment^ for  a  further  settlement  of  the  premises  therein  comprised,  and  that  it  was  not 
in  the  power  of  his  father  to  bar  the  limitations  thereof. 

The  defendants,  the  younger  children,  by  their  answers  to  this  bill  insisted,  that 
the  articles  ought  to  be  considered  as  a  comple&t  settlement;  and  that  Sir  John  Trevor 
had  tiierehj  an  estate  tail,  which,  by  the  fines  of  1692,  and  the  deed  of  Septonber 
1699,  was  docked,  and  the  lands  vested  in  the  defendant  John  Trevor  in  tail  male, 
with  the  several  other  remainders  over.  But  if  the  articlee  were  to  be  looked  upon  as 
executory,  and  as  an  agreement  for  a  future  settlement  only ;  that  then  the  plaintiff 
had  lands  descended  to  him  from  his  father,  of  far  greater  value  than  thoae  eoor 
prised  in  the  articles,  besides  his  share  of  the  father's  personal  estate ;  which  ou^ 
to  be  taken  as  a  satisfaction  for  the  lands  agreed  to  be  settled  by  the  articles,  and  that 
therefore  he  was  not  entitled  to  a  specific  performance  thereof. 

On  the  5th  of  June  1719,  this  cause  was  heard  before  the  Lord  Chancellor  Parker, 
when  his  Lordship  decreed,  that  the  plaintiff  and  the  defendants  should  execute  oon- 
veyances  of  such  of  the  lands  comprised  in  the  articles,  as  were  by  the  aeed  of  Septem- 
ber 1699,  settled  or  conveyed  to  the  defMid&nt  John  Trevor,  with  such  remainders  over 
as  aforesaid,  to  the  use  of  the  plaintiff  and  the  heirs  male  of  his  body ;  with  like  re- 
mainders to  the  defendants  John,  Arthur,  and  Tudor,  successively  in  iAil  mak ;  re- 
mainder to  the  defendants  Lady  Middleton  and  Prudentia  Trevor,  and  the  heiit  of 
their  bodies ;  remainder  to  the  right  heirs  of  the  said  Sir  John  Trevor,  for  ever.  And, 
as  to  the  other  lands  comprised  in  the  said  articles,  which  descended  or  came  to  the 
plaintiff,  after  the  death  of  the  said  Sir  John,  it  [126]  was  decreed,  thac  tlie  plaintiff 
should  convey  the  same  to  the  use  of  himsdf,  ajad  the  heirs  male  of  his  body ;  witii 
like  rranainders  over  to  the  defendants  John,  Arthur,  and  Tudor  Trevor,  suooeas- 
ively  i  with  remainder  to  the  right  heirs  of  the  said  Sir  John  Trevor,  for  ever.  And 
that  the  parties  should,  for  that  purpose,  levy  and  suffer  such  fines  and  reooveries, 
as  the  case  should  require,  at  the  costs  and  charges  of  the  plaintiff.  And  that  the 
defendant  John  Trevor  should  deliver  possession  of  the  said  premises  to  the  plaintiff, 
and  account  with  him  for  the  rents  and  profits  thereof,  received  from  the  death  of  his 
said  late  father. 

From  this  decree  the  present  appeal  was  brought ;  and  on  behalf  of  the  appdlaati 
it  was  argued  (T.  Lutwyche,  W.  Peere  Williams),  that  as  no  new  settlement  was  made 
within  two  years  next  after  the  date  of  the  articles,  or  at  any  time  afterwards,  nor 
any  request  made  for  that  purpose,  Sir  John  Trevor,  by  virtue  of  the  articles,  beosote 
actually  seised  of  aia  estate  tail  in  the  premises,  subject  to  his  wife's  estate  for  life 
therein ;  and  that  the  articles  themselves  amounted  to  a  settlement,  and  operated  as 
such,  by  way  of  a  covenant  to  stand  seised.  That  this  settlement  was  acquiesced  in  as 
such,  and  so  understood  to  be  by  Sir  John  Trevor  himself ;  who,  though  he  had  lon^ 
presided  as  a  Judge  in  Equity,  was  so  far  from  thinking  tliat  he  was  disabled  by  tlw 
articles  from  disposing  of  the  premises,  that  in  the  settlement  of  1699,  he  recites  hit 
intention  of  inrolling  the  articles  in  the  Court  of  Chancery ;  and  had  aictually  sold 
part  of  the  premises  to  Mr.  Edwards,  who  had  ever  since  continued  to  enjoy  the  same. 
That  it  was  very  remarkable,  that  the  covenant  against  incumbrances,  related  onlv 
to  the  wife's  estate  for  life ;  and  that  after  her  death.  Sir  John  having  a  legal  estate 
in  tail  in  the  premises,  with  remainder  to  his  own  right  heirs ;  it  must  be  admitted. 
that  at  law  he  might  and  did  well  bar  that  estate  tail,  by  the  fines  which  he  levied  m 
aforesaid.  That  since  the  articles  had  been  made  so  long  ago  as  the  year  1669,  and 
had  so  long  been  taken  and  accepted  as  a  settlement  executed,  they  were  not  now  to  be 
considered  as  executory  only.  That  the  respondent  Edward  Trevor,  being  barred  in 
law  of  the  estate  tail  created  by  the  settlement^  was  not  entitled  to  the  aid  of  s 
Court  of  Equity,  to  impeach  the  subsequent  settlement,  which  was  occasioned  by  his 
own  unduti  fulness ;  especially,  as  notwithstanding  that  settlement,  he  took  by  desooit 
from  his  taiher,  above  four  times  the  value  of  ihe  premises  in  question,  endusive  of 
his  share  of  the  personal  estate,  amounting  to  about  £10,000;  all  which  it  was  cer- 
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tainty  in  his  father's  power  to  hare  given  away  from  him.  That  a  Court  of  Equity 
was  not  bound  to  execute  articles  in  all  cases,  even  where  they  are  executory ;  and 
especially  in  a  case  circumstanced  like  the  present,  where  the  uses  actually  vested  by 
the  articles  would  be  defeated,  and  the  intention  of  the  settlor  frustrated.  It  was 
therefore  hoped,  that  the  decree  would  be  reversed,  and  the  respondent  Edward 
Treror's  bill  dismissed. 

[126]  On  the  other  side  it  was  contended  (L.  Carter,  C^  Phipps),  that  by  the  whole 
scope  of  the  articles,  it  manifestly  appeared  they  were  never  designed  for  a  settlement, 
but  only  a  bare  agreement  how  and  to  what  usee  the  lands  comprised  therein  should 
be  settled ;  and  that  the  covenant  to  stand  seised  in  the  latter  part  of  the  articles, 
could  not  be  taken  as  a  final  settlement,  either  from  the  words  of  it  or  the  precedent 
parts  of  the  articles ;  but  as  provisional  only,  and  till  a  settlement  should  be  made  in 
form,  and  efiFectually  to  answer  the  intent  and  agreement  of  the  parties.     That  it 
could  never  be  presumed,  that  Sir  John  was  to  have  any  greater  estate  than  for  life, 
without  impeachment  of  waste ;  or  that  it  should  be  in  his  power  to  defeat  the  heirs 
male  of  that  provision,  which  by  the  articles  was  intended  to  be  made  for  them,  after 
the  death  of  Sir  John  and  his  Lady :    for  ihe  articles  were  founded  upon  considera- 
tion of  the  marriage,  and   Sir  John's   affection    for  his  then   intended  wife,  and 
the  bars  male  of  their  bodies  to  be  begotten ;  so  that  the  consideration  extended  as 
wdl  to  the  issue  male  of  the  marriage,  as  the  intended  wife.    That  the  estate  limited 
to  Sir  John  was  in  express  words,  for  hit  life  only,  vnthout  impeachment  of  watte; 
which  woiuld  have  been  vain  and  to  no  purpose,  if  he  was  to  have  been  tenant  in  tail, 
as  he  would  thereby  have  been  dispunishable  of  waste.    That  the  lands  were  directed 
to  be  limited,  after  the  death  of  Sir  John  and  his  Lady,  to  the  we  of  the  heirt  male  of 
the  body  of  Sir  John,  on  the  body  of  the  taidJane  to  he  begotten,  and  to  the  heirs  male 
of  ike  body  of  tueh  heirt  male  ittuing;  so  that  the  first  words  were  only  a  description 
of  the  persons  who  were  to  take,  via.  the  firtt  and  other  torn;  and  the  subsequent  words 
declared  what  estate  they  were  to  take,  viz.  to  the  heirt  male  of  their  bodiet.    That 
vhat  was  necessary  to  make  these  usee  effectual,  was  what  is  necessarily  implied,  and 
what  was  meant  and  intended  by  the  articles,  touching  such  further  limitationi  and 
tuet,  at  thotdd  he  agreed  between  Sir  John  and  the  trutteet;  namdy,  the  limiting 
the  estate  over  to  trustees,  for  prelberring  contingent  remainders,  in  such  manner  that 
it  might  come  to  the  first  and  other  sons  of  the  marriage ;  and  without  which  limitar 
tion,  the  articles  could  not  effectually  be  performed.    But  this  clause  respecting  the 
further  limitationt  and  utet,  could  never  be  intended  to  give  Sir  John  and  the 
trustees  a  power,  either  to  defeat  his  Lady  of  her  estate  for  life,  or  to  prevent  the 
first  or  other  sons  of  the  marriage  from  succeeding  to  the  estate,  after  the  death  of  the 
father  and  mother ;  nor  could  it  be  presumed,  that  the  trustees  would  ever  have  agreed 
to  such  a  settlement.    And  as  to  the  point  made  by  the  appellants,  tiiat  the  respondent 
Edward  had  received  satisfaction  by  the  descended  estates ;  it  was  insisted,  that  the 
point  of  satisfaction  was  not  an  ingredient  in  the  case,  the  respondent  not  coming 
for  a  satisfaction  or  recompence  by  way  of  damages ;  but  as  a  purchaser  of  tbe  specific 
lands  comprised  in  the  marriage-articles,  and  desiring  a  settlement  of  those  lands, 
pursuant  to  the  articles,  against  persons  claiming  under  a  voluntary  settlement,  made 
to  defeat  the  [127]  article* ;  and  not  in  favour  of  children  unprovided  for,  but  who  had 
a  plentiful  provision  otJterwise ;  tho  appellant  John  having  an  estate  of  more  than 
£600  per  ann.  under  the  settlement  of  October  1699,  and  the  others  being  amply  pro- 
vided for  by  their  shares  of  their  father's  personal  estate. 

AFTBR'hearing  counsel  on  this  appeal,  the  question  was  put,  "  Whether  the  said 
decree  should,  be  reversed  J  "  Which  being  resolved  in  the  negative ;  it  wa»  ordbrbu 
and  ADJUDOXD,  that  the  appeal  should  be  dismissed,  and  the  decree  therein  complained 
of,  affirmed.*     (Jour.  vol.  21.  p.  221.) 

*  Mr  Peere  Williams  (who  was  counsel  for  the  appellant  John  Trevor)  in  the  con- 
dunon  of  his  report  of  this  case,  says,  "  The  matter  was  greatly  debated  by  the  Lord 
Chancellor  and  Lord  Nottingham  tor  the  decree,  and  the  Lords  Trevor  and  Harcourt 
against  it ;  but  at  length  the  decree  was  affirmed,  without  any  division." 
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Casb  5. — Sir  William  Baekkk, — Appellant ;  Thomas  Ivers  and  others,— 
Respondents  [18th  December  1724]. 

[Mew's  Dig.  xii.  827.] 

A.  covenants  by  marriage-articles,  that  the  estate  agreed  to  be  settled  is  «oi4. 
£500  per  ann.  clear  of  all  incumbrances ;  and  also  to  purchase  other  lands  o 
£300  per  ann.  and  settle  them  to  the  same  uses.  The  new  purchase  wag  nere 
made,  and  tlie  estate  settled  was  incumbered  beyond  its  value.  Held,  thi 
out  of  the  purchase  money  of  A.'b  estate  not  settled,  so  much  shall  be  paid  tod 
eldest  son,  as  is  equivalent  in  value  to  £800  per  ann.  computed  at  22  yen! 
purchase. 

Dbcrbe  of  the  Irish  Chancery  reversed.     See  the  preceding  casa 

Sir  William  Barker,  the  appellant's  father,  in  the  year  1696  married  Elizkbd 
Alexander,  daughter  and  heir  of  Sir  Jerom  Alexander,  who  was  seised  and  poasMi 
of  lands  of  inheritance  and  chattel  leases,  to  the  value  of  £1500  per  ann. 

Previous  to  this  marriage  it  was,  by  articles  dated  the  13th  of  June  1696,  agitl 
that  the  said  Elizabeth  should  settle  her  estate  on  the  issue  of  the  m«u-riagB,  whidi 
accordingly  done;  and  Sir  William  agreed  to  settle  the  manor  of  Booking,  in 
county  of  Essex,  which  he  covenanted  to  be  worth  £500  per  ann.  clear  of  all 
brances,  on  himself  for  life;  remainder  to  his  wife  for  a  jointure,  and  ai 
upon  the  several  sons  of  tlie  marriage ;  and  that  he  would  purchase  £300  per 
more  in  England,  and  settle  it  to  the  same  uses.    He  also  covenanted,  tliat  within 
year  after  the  marriage,  an  estate,  which  Alderman  Barker,  his  father,  had  in 
county  of  Limerick,  should  be  settled  upon  the  said  Elizabeth,  for  an  additii 
her  jointure;  but  to  be  discharged  therefrom,  when  he  should  purchase  and 
the  £300  per  ann.  in  England.    It  afterwards  appeared,  that  at  the  time  of  this 
riage,  and  of  entering  into  the  said  articles,  the  Docking  estate  was  miortgaged 
£5000 ;  and  the  equity  of  redemption  was  sometime  afterwards  foreclosed. 

[128]  Sir  WiUiam  Barker  having  performed  no  part  of  the  marriage-i 
but  instead  of  so  doing,  having  prevailed  upon  his  wife  to  let  him  s^  part  ol 
estate  for  £1650 ;  she  and  her  trustees,  and  the  appellant,  (the  first  son  of  that 
riage)  in  March  1698,  preferred  a  bill  in  the  Court  of  Chancery  in  Ireland 
Sir  William,  to  compel  him  to  make  good  his  said  marriage-agreement,  and  to 
money  by  sale  of  the  Limerick  estate  for  that  purpose;  but  ^is  Limerick  estate  1 
been  mortgaged  by  Sir  William,  part  to  one  Freake,  for  £2000,  and  other  part 
Riggs  for  £2000  more ;  the  said  Freake  and  Riggs  were  made  parties  to  the  bilL 

Sir  William  Barker  put  in  his  answer,  and  thereby  confessed,  that  the  ~ 
estate  was  in  mortgage  for  £5000  prior  to  the  marriage-articlse ;  that  he 
by  sale  of  part  of  his  wife's  estate  £1550 ;  and  that  he  had  mortgaged  the 
estate  to  Freake  and  Riggs ;  but  he  consented  that  the  Limerick  estate,  or  so 
thereof  as  should  be  necessary,  should  be  sold,  to  pay  all  these  incumbrances, 
other  debts  then  due ;   and  with  the  remainder  of  the  money,  to  purchase  £3i 
ann.  in  England :  and  he  further  said,  that  since  making  the  said  mortgages, 
given  bonds  and  warrants  of  attorney  for  debts  amounting  to  £1187,  whichr' 
the  £4000  due  to  Freake  and  Riggs,  he  intended  to  make  up  £7000,  and  whidk 
all  the  debts  he  owed,  exclusive  of  Uie  debt  upon  Bocking,  and  a  debt  to  one  St 

Upon  hearing  this  cause,  on  the  7th  of  December  1702,  it  was  decreed, 
William  Barker  should  sell  the  Limerick  estate,  and  that  the  mortgagees  Fr 
Riggs  should  be  paid  what  they  had  lent  to  him,  and  also  what  they  had  paid 
chase  in  other  incumbrances ;  and  on  payment,  that  they  should  assign  tiieir 
securities ;  and  that  out  of  the  produce  of  the  said  sale,  £300  per  ann.  should 
chased  in  England,  and  settled  upon  the  appellant,  as  by  the  articles  was 
and  the  remainder  of  the  purchase-money  was  to  be  deposited  with  the   Usher 
Court,  that  all  other  the  said  William's  creditors  might  come  before  the  M 
prove  their  debts,  and  how  secured,  that  the  Court  might  hear  what  theiy 
offer,  why  the  remainder  of  the  purchase-money  should  not  be  applied  to  di 
the  incumbrances  on  the  Bocking  estate,  and  to  purchase  as  much  lands  as 
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uke  up  Bocking  £500  per  ann. ;  and  that  then  the  Court  would  make  such  order, 
I  to  the  remainder  of  the  purchase-money,  as  should  be  fit. 

But  upon  the  petition  as  well  of  Sir  William  Barker,  as  of  the  appellant,  the 
kttse  was  re-heard  on  the  27th  of  November  1707 ;  when  it  was  decreed,  that  Sir 
William  should  perform  the  marriage-articles,  and  that  accordingly  he  should  dis- 
tcumber  the  Bocking  estate,  and  purchase  £300  per  ann.  more  in  England,  pursu- 
itt  to  the  articles :  and  it  was  further  decreed,  according  to  Sir  William's  answer, 
at  the  Limerick  estate,  or  so  much  thereof  as  should  be  necessary,  should  be  sold ; 
id  with  the  pro-[129]-duce  thereof,  the  incumbrances  due  to  Freake  and  Biggs 
void  be  discharged,  and  that  the  remainder  of  the  purchase-money  should  be 
fonght  into  Court,  and  deposited,  to  l^e  intent,  that  the  other  creditors  of  Sir 
miam  Barker,  whose  debts  did  any  way  charge  his  estate  at  the  time  of  filing  his 
mrer,  might  be  paid  what  should  be  due  to  them,  on  ascertaining  their  several 
mands ;  and  for  purchasing  £300  per  ann.  in  England,  to  be  settled  according  to 
B  marriage  articles.  And  upon  a  further  application  of  Sir  William  Barker,  it  was, 
tihe  14th  of  May  1708,  ordered,  that  this  last  decree  of  the  27th  of  November  1707, 
Dold  be  rectified  in  this  particular,  viz.  that  the  Limerick  estate  should  be  sold, 
d  that  the  debts,  amounting  to  £7000,  should  be  first  paid,  and  the  remainder  of 
i>  money  applied  to  purchase  the  £300  per  ann.  in  England. 

I  Sir  William  Barker  being  still  dissatisfied,  filed  a  bill  of  review  to  reverse  both 

^decrees ;  which  being  dismissed  upon  a  demurrer,  he  tiien  appealed  to  the  House 

■orda  ;  and  upon  hearing  this  appeal,  on  tlie  23d  of  June  1714,  the  several  decrees, 

en  and  proceedings  complained  of,  were  affirmed ;  and  Sir  William  was  ordered 

»y  £50  costs.    (Jour.  vol.  19.  p.  727.) 

[n  consequence  of  this  determination,  a  partioulair  of  the  Limerick  estate  was  made 

Sir  WiUiam  Barker's  agent,  and  publidied,  in  order  to  a  sale ;  but  the  appellant 

leting  thereto,  as  not  being  made  on  sufficient  grounds  to  ascertain  the  truth 

eof,  the  Master  refused  to  make  the  sale,  till  the  lands  should  be  surveyed.    But  a 

■ion  being  preferred  in  the  name  of  Sir  William  Barker,  grounded  on  an  affi- 

jltof  Thomas  Ivers  the  respondent,  complaining,  that  the  Master  did  not  make  the 

I  sale ;   it  was  ordered,  that  the  Master  should  proceed  to  sell  the  said  lands ;  and, 

irdin^Ij,  on  the  27th  of  July  1715,  the  sale  was  had;  when  the  appellant  offered 

^400,  and  the  respondent  Ivers  bid   £21,410,  which  being  £10  more  tlian   the 

Mlant  offered,  Ivers  was  declared  the  purchasor. 

9at  Ivers  neglecting  to  pay  his  purchase-money,  the  appellant  moved  the  Court, 
f  the  purchasor  might  pay  his  purchase-money,  or  that  the  sale  should  be  dis- 
iged  ;  but  that  motion  was  refused. 

file  appellant  afterwards  took  an  assignment  of  part  of  the  mortgage  decreed  to 
fjke :  and  upon  a  petition  preferred  by  Ivers,  in  the  name  of  Sir  WiUiam  Barker, 

e,  on  the  23d  of  December  1715,  ordered,  that  the  purchasor  should  pay  what  was 
n  the  mortgages,  to  the  appellant  and  Biggs;  and  that  thereupon  he  should 
j^tiie  possession  of  aU  the  purchased  lands ;  although  the  appellant  insisted,  that 
ought  not  to  have  such  possession,  until  he  paid  tlie  purchase-money. 
le  appellant,  conceiving  himself  aggrieved  by  this  order  of  the  23d  of  December 
by  -which  he  was  to  account,  and  give  Ivers  the  poBsession  of  the  lands,  before  he 
iis  purchase-money ;  did  not  comply  with,  but  petitioned  against  it,  praying, 
Ite  purchasor  might  pay  his  purchase-money,  before  he  took  [130]  possession. 
Dtwithstanding  Uiis  application,  process  of  contempt  was  ordered  against  the 
ant,  and  he  was  thereupon  forced  to  give  possession  of  the  lands  to  Ivers. 
e  respondent  Ivers,  to  avoid  paying  the  money  into  Court,  obtained  an  order 
f  part  of  it  to  such  persons,  as  Sir  William  Barker  should  certify  were  his 
i>rs,  though  not  mentioned  as  such  in  his  answer ;  and  accordingly  Ivers  (as  it 
ledged)  paid  such  creditors  several  sums  of  money,  and  also  paid  Sir  William 
i  or  his  agent,  £4675  7s.  but  which  payments,  it  was  conceived,  were  not 
ited  by  the  decrees  affirmed  by  the  House  of  Lords :  however,  Ivers  never 
It  any  part  of  the  purchase-mon^  into  Court,  except  £1000  deposited  at  the 
r  the  sale. 

B  appellant  having  in  the  year  1710,  served  Sir  William  Barker  with  the  said 
fc  /on  which  service  he  could  not  proceed  further,  being  stopt  by  Sir  William 
^B  bill  of  review  and  appeal,)  he,  on  the  6th  of  June  1716,  obtained  an  order 
a  attachment  against  Sir  William,  for  not  obeying  those  decrees.    But  on  the 
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26th  of  the  same  month,  this  order  for  the  attachment  was  set  aside ;  became  groonU 
on  an  a£Sdavit  made  so  long  before  as  the  year  1710,  being  tiie  time  when  Sir  WilliM 
was  served  with  the  decrees.    The  appellant  therefore,  was  under  the  neceni^  I 
taking  out  a  new  writ  of  execution  under  the  Great  Seal,  and  to  send  &  meneii| 
into  England  to  serve  Sir  William  Barker  with  it :  but  he  absconding,  the  appdli 
could  not  get  him  served  therewith.     The  appellant  then  obtained  an  order,  ti 
service  of  the  said  writ  ot  execution,  at  Sir  William   Barker's  lodging*,  ibould 
good  service ;  which  being  accordingly  done,  and  t^ie  decrees  still  not  obend, 
appellant,  on  the  16th  of  July  1717,  obtained  a  sequestration  agains:  Sir  WUi 
Barker,  with  which  he  served  Darby  Egan  Esq.  Sir  William's  agent  andtlsob 
the  purchaser. 

On  the  20th  of  November  following,  the  respondent  Ivers,  still  to  delay  pajM 
of  the  purchase  money,  filed  a  bill  against  Sir  William  Barker  and  the  »ppelll 
demanding  a  great  allowance  out  of  his  purchase-money,  upon  pretence  uf  en 
in  the  particular  of  the  said  estate;  to  which  the  appellant  answert'),  nodiiia 
he  ought  not  to  have  any  aUowances  on  that  account,  because  it  was  his  ovn  il 
hasten  the  sale ;  that  the  appellant  was  not  concerned  in,  or  privy  to,  tbe  makiiij 
particular,  and  offered  that  Mr.  Ivers  should  waive  his  purchase,  and  'iiatthet; 
lant  would  stand  as  the  purchasor  in  his  place;  but  Sir  William  Barker  vaia 
required,  or  forced  by  any  process,  to  answer  this  bill,  though  he  lived  near  tiro} 
after  it  was  filed. 

On  the  19th  of  May  1719,  Sir  William  died,  having  made  his  will,  and  sppMl 
the  respondent  Letitia,  an  infant  under  the  guardianship  of  the  respond' at  E 
sole  executrix ;  and  on  the  1 1th  of  July  following,  Ivers  revived  the  suit  agKimi 
s-jid  Letitia,  who,  by  her  answer,  submitted  to  lie  judgment  of  the  Court 

tl31]  On  the  16th  of  January  1719,  the  appellant  filed  a  croea  bill  against  I 
praying,  that  he  might  pay  his  whole  purchase-money,  according  to  the  4h 
affirmed  by  the  Lords,  notwithstanding  his  pretence  of  errors  in  the  particular; 
that  the  appellant  might  have  the  benefit  of  the  said  affirmed  decrees,  bv  U 
£500  per  ann.  in  lieu  of  the  Booking  estate,  and  £300  per  onn.  purchased  fo9 
out  of  the  purchase-money,  pursuant  to  the  marriage  agreement ;  or  that  Mr. 
might  waive  his  purchase,  which  the  appellant  was  willing  to  take  in  his  stead,! 
price  he  was  to  pay  for  the  same. 

To  this  bill  Ivers  put  in  an  answer,  confessing  all  the  material  allegations  thi 
but  alledged,  that  Sir  William  Barker,  on  the  15th  of  February  1717,  afta 
services  of  the  aforesaid  sequestration,  had  conveyed  to  him  all  the  surplus  i 
purchase-money,  which  was  payaUe  to  him,  in  consideration  of  Tver's  pretl 
lossss  by  the  mistakes  in  the  particular. 

On  the  20th  of  February  1719,  this  cause  was  heard,  when  it  was  r«femi 
Master  to  certify,  whether  any,  and  what  errors  were  in  the  particular,  and  how 
the  respondent  Ivers  was  damnified  thereby. 

Accordingly,  the  Master,  on  the  24th  of  March  1720,  made  his  report ;  and  tl 
certified  that  several  of  tbe  lands  were  1^  for  longer  terms,  and  for  lees  rent 
were  subject  to  greater  quitrrents,  than  what  were  stated  in  the  particular,  Ui 
wise  to  a  chief-rent  not  mentioned  therein. 

To  this  report  both  parties  took  exceptions,  and  on  the  32d  of  May  1731 
causes  were  heard ;  when  the  Lord  Chancellor  was  pleased  to  decree,  in  thi 
wherein  Ivers  was  plaintiff,  that  the  residue  of  the  purdiase-money  which  wod 
belonged  to  the  late  Sir  William  Barker,  after  performing  the  decrees  by  wh 
said  lands  were  sold,  should  go  to  the  said  Ivers,  in  full  satisfaction,  of  all  nd 
and  deficiencies  in  the  posted  particular.  And  in  the  cause  wherein  the  ap 
was  plaintiff,  his  Lordship  decreed,  that  Ivers  should  account  with  the  ap] 
for  the  purchase-money  of  the  Limerick  estate,  together  with  the  inteirest  thM 
be  computed  from  the  time  of  Sir  William  Barker's  death;  and  Ivbtb  waa 
allowed  what  money  he  had  paid  in  discharge  of  the  said  purt^hase-money,  pfli 
to  the  said  decrees,  and  subsequent  orders  of  the  Court;  and  it  was  referrt 
Master  to  settle  the  account  accordingly. 

But  upon  the  petition  of  Ivers,  both  causes  were,  on  the  27th  of  June  iT 
heard;  when  his  Lordship  was  pleased  to  decree,  in  the  cause  wherein  !«! 
plaintiff,  that  the  residue  of  the  purchase-money,  after  payment  of  Freak^ 
Bigg's  mortgages,  and  other  demands  decreed  to  ihesm,  and  over  and  above  th») 
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mentioned  in  Sir  William  Barker's  angww,  amounting  to  £7000,  and  over  above  such 
Kum  M  shoold  be  necessary  to  purchase  £300  per  ann.  in  England,  tor  the  use  of 
the  appellant,  according  to  the  marriage-articles  and  the  decree  in  [132]  1709,  was 
tlie  money  of  the  late  Sir  William  Barker,  and  that  it  belonged  to  the  said  Mr.  Ivers. 
And  on  the  same  day,  his  Lordship  was  pleased  to  decree^  in  the  cause  whereia  the 
Appellant  was  plaintiff,  that  the  appellant  should  have  £300  per  ann.  purchased 
for  him  in  England,  according  to  the  articles  and  decree  in  1709,  out  of  the  said 
purchase-mMiey ;  and  it  was  referred  to  a  Master  to  settle  an  account  of  what  was 
due  to  the  appellant  for  £300  per  ann.  English  mon^,  with  interest  from  the  time 
of  ti>e  death  of  the  said  Sir  William  Barker,  and  to  report  what  sum  would  be  necee- 
nry  to  purchase  the  said  £300  per  ann.  in  England ;  and  that  the  appellant  should 
have  interest  for  the  same,  till  such  purchase  should  be  made :  and  it  waa  further 
decreed,  that  the  remainder  of  the  purchase-money,  after  purchasing  the  said  £300 
per  ann.  ^ould  not  be  applied  to  disencumber  the  Booking  estate,  and  to  make  the 
same  of  the  yeariy  value  of  £500;  but  that  the  appellant  should  be  at  liberty  to 
prosecute  the  sequestration  which  he  had  obtained  against  the  late  Sir  William 
Barker,  in  suoh  manner  as  the  course  of  the  Court  would  allow ;  and  that  the  said 
^00  per  ann.  and  interest,  should  be  paid  to  the  appellant  upon  his  executing  con- 
Ttyances  to  the  purchasor,  according  to  the  decree  in  1709 :  and  that  the  appellant 
ihould  account  before  a  Master,  for  &e  profits  which  he  had  received  out  of  any  part 
of  the  estate,  since  the  said  purchase  was  made ;  and  that  the  same  should  be  allowed 
the  laid  Ivers,  in  the  account  of  the  £300  per  ann.  and  interest. 

From  these  decrees  the  appelant  appealed  (C.  Wearg,  T.  Lutwyche),  because  he 
was  thereby  to  have  but  £300  per  ann.  under  his  father's  settlement ;  whereaa  it 
was  expressly  agreed  by  the  marriage-articles,  that  he  should  have  the  Becking  estate 
of  £500  per  ann.  clear  of  all  incumbrances,  and  £300  more  purchased  in  England* 
making  in  all  £800  per  ann.  That  Sir  William  Barker  submitted,  by  his  answer, 
that  his  estete  in  the  county  of  Limerick  should  be  sold ;  a«  well  to  discharge  his  debts 
on  the  Becking  estate,  as  to  purchase  the  £300  per  ann.  in  England.  "That  by  the 
decrees  in  1702  and  1707,  termed  by  the  Lords,  Sir  William  was  to  perform  his 
marriage  articles,  and  the  purchase-money  for  the' Limerick  estate  was  to  be  brought 
into  Court;  to  the  intent,  as  the  appellant  conceived,  that  thereout  the  articles  should 
l)e  specifically  performed.  That  the  order  of  the  23d  of  December  1715,  and  the 
orders  subsequent  thereto,  were  contrary  to  the  decrees  of  1702  and  1707,  whereby  the 
purchase-money  was  decreed  to  be  brought  into  Court ;  and  which  decrees  having  been 
affirmed  as  aforesaid,  it  was  conceived,  the  Lord  Chancellor  of  Ireland  could  not 
controol  or  dispense  witii  them.  That  all  the  purchase-money  not  being  paid  in  pur- 
loanoe  of  those  decrees,  was  so  attached  by  the  sequestration,  as  that  the  same  could 
not  be  taken  out  of  Court,  until  the  decrees  against  Sir  WiUiam  Barker  were  per- 
formed ;  and  yet,  the  Lord  Cluinoellor  had  decreed  great  part  of  tiie  said  purchase- 
money  to  the  respondent  Ivers;  and  giving  the  appellant  leave  to  prosecute  his 
sequestration,  after  the  money  [133]  sequestered  was  decreed  to  the  respondents, 
isemed  to  be  of  no  avail,  but  putting  the  appelant  to  unnecessary  charge  and  trouble; 
ud  to  hazard  the  payment  of  that  money,  which  the  Court  had  power,  and  ought  to 
bave  decreed  the  pur^asor  to  pay,  for  the  benefit  of  the  appellant.  That  the  decrees 
now  made,  would  engage  the  appellant  in  a  new  and  long  account ;  whereas  he  appre- 
lieiided,  that  after  having  been  twenty-five  years  in  the  Court  of  Chancery,  to  get 
liis  mother's  marriage-articles  performed;  and  after  having  spent  therein  more 
Ihan  the  value  of  what  was  decreed  to  him,  it  was  hi^  time  to  put  an  end  to  the  cause, 
7  decreeing  him  an  immediate  satisfaction  for  his  demands:  it  was  thevefore 
toped,  that  the  said  decrees  would  be  reversed,  and  the  respondeat  Ivers  ordered  to 
loconnt  for  the  wh<4e  £21,410,  and  the  interest  thereof,  from  the  time  of  his  having 
KMsession  of  the  purchased  premises,  and  without  any  regard  to  his  pretended  de- 
ieicnciea;  that  thereout,  £800  pa-  ann.  in  En^and  sho«ild  be  purchased  for  the 
pp^ant;  and  that  he  should  be  allowed  the  same  from  his  father's  death. 

On  the  other  side  it  was  contended  (P.  Torke,  C.  Talbot),  that  if  the  estate  had 
een  fairly  posted,  it  could  not  have  honestly  sold  for  so  much  as  would  pay  the 
'7000  debte,  and  purchase  the  £300  per  ann.  and  this  the  appellant  admitted  by  his 
tunad,  on  the  re-hearing  in  1707,  and  also  on  hearing  the  former  appeal:  besideo, 
be  appeUant  was  in  the  possession  of  the  whole  estate,  made  leases,  and  received 
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the  profits  for  many  years  before  the  sale,  and  yet  he  suffered,  if  he  did  not  coDtribat 
to  the  frauds  in  the  particular;  and  being  disappointed  in  his  design  of  bujringtkf 
estate  at  an  undervalue,  he,  and  others  by  his  means,  canted  it  up,  till  the  responM 
was  thereby  induced  to  bid  above  £8000  more  tlian  the  value;  the  whole  estiti 
though  posted  at  £1152  Ss.  per  ann.  being  then  let,  and  mostly  by  the  appeOiol 
for  no  more  than  £668  198. ;  so  that  it  was  over-valued  above  £4000,  besides  <!■( 
rent  and  Crown-rent ;  which  being  deducted  out  of  the  yearly  value  posted,  there  a 
mained  clear  to  the  respondent,  but  about  £630  per  ann.  and  which,  at  twenty  jH 
purchase,  being  the  price  given  by  the  respondent,  amounted  only  to  about  £13,11 
which  would  not  pay  the  £7000  debts,  and  purchase  the  £300  per  ann.    That  fl 
respondent,  at  all  events,  ought  to  have  an  aUowance  for  the  deficiencies  in  tiie  m 
ticular,  out  of  the  purchase-money;  even  if  the  estate  had  not  been  sold  for  ao  i 
as  would  pay  the  £7000  and  purchase  the  £300  per  ann.     And  his  relief  would 
been  so,  had  not  the  Court  decreed  he  should  be  satisfied  with  the  surplus  conn| 
to  him  by  the  late  Sir  William :  and  by  this,  the  respondent  would  lose  about  £61 
not  being  decreed  a  remedy  for  the  deficiency,  beyond  the  money  particukrly 
signed  for  that  purpose.     That  the  Court  could  not  regularly  decree  the  Lima 
estate  to  be  liable,  but  according  to  the  late  Sir  William's  answer;  which  iru 
to  pay  £7000  debts  then  due,  and  purchase  the  £300  per  ann.  and  could  only  dM 
Sir  William  to  make  good  the  Booking  estate,  in  a  manner  [134]  merely  pena 
but  not  so  as  to  bind  tihe  land,  or  the  purchase-money  thereof ;  and  this  decree, 
ing  it  only  a  personal  charge,  having  been  affirmed  by  the  Lords,  it  was  conceii 
be  improper  in  the  appellant,  to  attempt  to  have  it  altered,  or  extended  further 
disencumbering,  or  making  good  Becking,  out  of  the  Limerick  estate,  or  its  punl 
money.     That  the  intent  of  the  decree  in  1702,  for  bringing  the  money  intoOl 
plainly  appeared  to  be  only,  that  the  debts  due  to  the  creditors  might  be  ascerta 
and  thereout  satisfied  :  and  as  to  the  other  part,  for  shewing  cause  why  the  resit' 
should  not  go  to  disencumber  Booking,  it  was  never  made  absolute,  but  altered  1 
decree  of  1707.     That  it  was  not  only  unreasonable,  but  highly  unjust,  thatd 
spondent  should  quit  his  purchase,  having  laid  out  above  £3000  in  improvemi 
and  sold  £500  per  ann.  of  his  own  estate,  and  borrowed  other  sums  at  £8  per 
interest,  to  pay  the  purchase-money;  and  having  also  expended  about  £1 
suing  for  justice,  and  defending  his  title  to  an  estate  in  every  respect  fairly 
chaseid  by  him  under  a  decree:   and  therefore  it  was  hoped,  that  the  orden 
decrees  would  be  affirmied,  and  the  appeal  dismissed  with  costs. 

But,  after  hearing  counsd  on  this  appeal,  it  was  ordbbbd  and  adjttdgbd,  til 
several  orders,  proceedings  and  decrees  complained  of,  should  be  reversed ;  anl 
the  judgment  goes  on  in  these  words ;  "  And  whereas  the  appellant,  by  virtne 
father's  marriage-articles,  and  of  the  said  several  decrees  affirmed  by  this  Ho 
aforesaid,  on  the  said  23d  of  June  1714,  ought,  from  the  time  of  his  father's  di 
to  have  had  and  enjoyed  an  estate  in  Booking,  in  the  county  of  Essex,  of  the  full; 
value  of  £600,  free  from  aU  incumbrances,  and  also  one  other  estate  of  £300  p( 
which  should  have  been  purchased  in  England,  and  settled  in  pursuance  of  ti 
marriage-articles  and  decrees  affirmed  by  this  House ;  and  upon  the  decease  of  li 
father,  would  have  become  tenant  in  tail  in  possession  of  such  several  estates,  b 
said  Bocking  estate  been  disencumbered,  and  the  said  £300  per  ann.  purchui 
settled  according  to  the  said  marriage-articles,  and  decrees  affirmed  by  this 
as  aforesaid ;  and  it  now  appears  to  this  House,  that  £300  per  ann.  or  an; 
thereof  hath  never  yet  been  purchased,  according  to  the  said  marriage-artii 
decrees;  and  that  th&  said  appellant  hath  never  yet  had,  nor  can  evo-  ha^ 
benefit  of  the  said  Bocking  estate,  or  of  any  part  thereof,  by  leason  of  the 
cumbrancee  thereupon,  precedent  to  the  said  marriage-articles;  it  is 
hereby  further  ordbrbd  and  adjxtdobd,  that  no  such  purchase  of  £300  per  a 
at  any  time  hereafter  made ;  but  that  in  lieu  thereof,  and  of  the  said  Bocking 
so  much  money  shall  be  paid  to  the  appellant  or  his  heirs,  or  to  his  or  their 
at  any  such  time  and  place  in  London,  as  the  said  Court  of  Chancery  in  Irdan 
appoint  for  the  payment  thereof,  out  of  the  money  or  lands  herein  after  deda 
be  subject  [136]  to  the  payment  thereof,  as  far  as  the  same  will  eistend. 
answer  and  make  good  the  value  of  £500  per  ann.  and  £300  per  ann.  compi 
twenty-two  years  purchase;  that  is  to  say,  the  sum  of  £17.600  and  the 

582 


Digitized  byVjOOQlC 


HANKES  V.  JONES  [1756]  V  BBOWN. 

;£500  per  ann.  and  .£300  per  ann.  from  the  deatii  of  the  said  app^ant's  father,  until 
such  time  as  the  said  sum  of  £17,600  and  the  said  arrears  shall  be  paid  as  aforesaid  ; 
for  or  towards  which  satisfaction,  it  is  herebj  further  osdxrkd  and  adjitdokd,  that  bo 
much  of  the  purchase-money  of  £21,410,  agreed  to  be  paid  by  the  respondent  Ivors 
for  the  Limerick  estate  in  question,  as  exceeds  what  the  respondent  Irers  hath  really 
paid  to  the  creditors  of  the  said  Sir  WiUiam  Barker  the  father,  in  pursuance  of  tlie 
said  decrees,  affirmed  by  this  House  as  aforesaid,  in  discharge  of  such  debts  as  were 
owing  by  the  said  Sir  WiUiam  the  father,  and  legally  aftected  the  said  Limerick 
estate,  at  the  time  of  putting  in  the  said  Sir  William  the  father's  answer,  on  the  2l8t 
day  of  May  1701,  to  the  said  bill,  together  with  Irish  interest  for  such  part  of  the  said 
purchase-money,  exceeding  what  shall  appear  to  have  been  so  paid  as  aforesaid,  shall 
be  paid  by  the  respondent  Ivers,  his  heirs,  executors  or  administrators,  to  the  said 
appellant  or  his  heirs,  at  such  time  and  place  as  aforesaid ;  for  which  purpose,  it  is 
hereby  further  orderhd,  that  the  Court  of  Chancery  in  Ireland  do  forthwith  order 
an  account  to  be  taken,  of  what  hath  been  really  and  bona  fide  paid  by  the  respondent 
lyers,  in  pursuance  of  tiie  said  decrees  affirmed  by  this  house,  in  discharge  of  such 
debts  of  the  said  Sir  William  Barker  the  father,  as  were  owing  by  him,  and  affected 
his  Limerick  estate,  at  the  time  of  the  putting  in  his  said  answer;  and  also  an 
account  to  be  taken  of  what  shall  be  due  for  Irish  interest,  for  the  surplus  of  the  said 
£21,410,  which  shall  appear  to  remain  due  after  such  payment  by  the  said  Ivers, 
until  satisfaction  shall  be  made  of  such  surplus,  with  Irish  interest  for  the  same,  to 
such  time  as  shall  be  appointed  by  the  said  Court  at  the  request  of  the  said  appellant 
or  his  heirs  for  payment  thereof  as  aforesaid ;  and  that  the  said  Court  do  f urtlier 
order,  that  such  surplus  of  the  said  £21,410  above  what  shall  appear,  on  such  ac- 
count^ to  have  been  so  paid  by  the  said  Ivers,  together  with  Irish  interest  for  such 
surplus,  to  be  computed  as  aforesaid,  be  paid  by  the  said  Ivers,  his  heirs,  executors  or 
administrators,  to  the  said  appellant,  or  his  heirs,  at  such  time  and  place  in  London, 
as  the  said  appellant  shall  request  the  said  Court  of  Chancery  to  nominate  and 
appoint  for  that  purpose:  and  it  is  hereby  further  ordbbbd  and  adjudged,  that  if  de- 
fault shall  be  made  by  the  respondent  Ivers,  his  heirs,  executors  or  administrators, 
in  payment  of  such  surplus,  and  of  such  Irish  interest  for  the  same  as  afo;reeaid ;  the 
said  respondent  Ivers,  and  all  persons  lawfully  claiming,  by,  from,  under,  or  in 
trust  for  him,  shall  convey  all  his  and  their  estate,  right,  title,  and  interest,  in  and 
to  the  said  Limerick  estate  by  him  purchased,  unto  the  said  appellant  and  [136]  his 
heirs;  the  said  appellant  or  his  heirs,  upon  such  conveyance,  paying  to  the  said 
Ivers  such  sum  and  sums  of  money,  as  shall  appear,  upon  the  account  herein  before 
directed,  to  have  been  paid  by  the  said  respondent  Ivers,  in  discharge  of  such  debts  of 
the  said  Sir  William  Barker  as  aforesaid ;  and  so  much  as  shall  appear  to  be  due  on 
the  other  account  herein  before  directed,  for  Irish  interest  to  be  computed  as  afore- 
said, shall  be  adjudged  and  taken  to  be  a  satisfaction  of  so  much  thereof;  and  the 
said  Court  of  Chancery  is  hereby  directed  to  order  the  same  accordingly,  and  to 
cause  the  recognizance  entered  into  by  the  said  appellant  to  be  forthwith  vacated,  and 
also  to  order  the  appellant's  costs  to  be  taxed,  for  all  the  proceedings  in  the  said 
Court  of  Chancery  in  Ireland,  subsequent  to  the  said  affirmance  by  this  House  of 
the  several  decrees  aforesaid,  and  such  costs  to  be  paid  to  the  appelant  by  the  re- 
spondent Ivers ;  and  that  the  said  Court  of  Chancery  do  give  such  further  necessary 
dLirections  as  shall  be  just,  for  carrying  this  judgment  into  execution."  (Jour.  vol. 
22.  p.  374.) 


Case  6. — Charles  Hankes, — AppeUant ;  Thomas  Jokes  and  others, — 
Bespondmts  [13th  May  1756]. 

[Mew's  Dig.  xii.  820.] 

A.,  on  his  marriage,  covenanted  that  if  his  wife  should  die  before  him,  leaving 
issue  of  their  bodies,  he  would  pay,  grant,  secure,  or  sufficiently  settle  to  and 
for  such  issue,  one  third  part  of  all  his  chattels,  real  and  personal,  which  at  the 
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death  of  the  wife  he  ahould  be  pouessed  of,  to  be  divided  between  them,  if 
more  than  one,  as  he  should  direct  The  wife  died,  leaving  two  daughten, 
and  the  husband,  during  the  coTwture,  acquired  some  freehold  leases  for  lives. 
Held,  that  these  leases  were  induded  in  the  covenant,  but  that  the  daughters 
were  not  entitled  to  a  division  until  after  the  father's  death ;  which  he  wss 
decreed  to  give  security  to  make. 

Decbbb  of  the  Irish  Chancery  itsvERSBD.     See  ante.  Case  4. 

The  appellant,  by  articles  dated  the  26th  of  July  1703,  made  on  his  marriage  with 
Ellen  Loftus,  in  consideration  of  £300  to  be  paid  him  hy  Thomas  Loftus,  her  father, 
by  several  instalments,  within  three  years,  covenanted,  that  if  his  wife  should  die 
before  him,  leaving  issue  of  their  bodies,  he  would  pay,  grant,  secure,  or  sufficiently 
settle,  to  and  for  such  issue,  the  like  sum  of  £300,  togetiier  with  one  third  part  of  all 
his  chattels,  real  and  personal,  money,  plate,  jewels,  or  any  other  goods  of  whst 
nature  soever,  which  at  the  death  of  the  said  Ellen  he  should  be  possessed  of,  to  be 
divided  between  them,  if  more  than  one,  as  the  appellant  should  direct.  And  if  he 
should  die  before  his  wife,  then  that  he  would  leave  or  sufficiently  secure  to  her  J&300, 
together  [137]  with  a  fourth  part  of  all  his  chattels,  real  and  p^sonal,  and  would 
grant,  leave,  or  sufficiently  secure  to  the  issue  of  the  marriage,  tiie  other  three  parti 
of  such  chattels,  etc.  to  be  divided  between  them,  as  the  said  Ellen  in  her  diacretioa 
should  think  fit. 

The  marriage  soon  after  took  eSect,  and  the  appellant  was  then  possessed  onlj 
of  one  moiety  of  the  town  and  lands  of  Skeheen,  in  the  county  of  Roscommon,  by 
virtue  of  a  lease  for  21  years,  commencing  the  Ist  of  May  1692,  at  the  yearly  rent 
of  £33  98.  with  a  covenant  on  the  part  of  the  lessor,  to  grant  a  further  term  for  tm. 
years,  if  he  had  power  so  to  do.  This  leasehold  estate,  and  the  stock  thereon,  was  thea 
the  whole  of  the  appellant's  fortune,  and  his  interest  by  virtue  of  the  said  leaae  would 
have  expired  on  the  1st  of  May  1723. 

But  in  1704,  the  appellant  purchased  a  new  lease  Ld  the  lands  of  Skeheen,  for  three 
lives,  renewable  for  ever,  in  consideration  of  one  shilling  per  acre  to  be  paid  yearly, 
over  and  above  the  rent  reserved  by  the  former  lease,  which  made  tlve  whole  rent 
amount  to  '£44  12s. 

The  only  issue  of  tiie  marriage  were  the  respondents  Susannah  and  Sarah.  And 
in  1732,  Susannah  intermarried  with  the  respondent  Thomas  Jones,  without  the 
appellant's  consent ;  notwithstanding  which,  he  at  several  times  supplied  them  with 
divers  considerable  sums  of  money,  goods  and  cattle,  for  their  advancement;  and 
also  maintained  them,  their  servants  and  horses,  for  several  years,  and  educated 
their  son  for  more  than  fifteen  years,  at  a  very  great  expenoe,  to  the  amount  in  the 
whole  of  £1000  and  upwards. 

In  1738,  the  appellant  obtained  a  lease  for  twelve  years  of  the  lands  of  Carrobaoa 
and  Ronemankegh,  in  the  county  of  Roscommon,  of  the  then  yearly  value  of  £30, 
from  one  Edmund  Winston ;  to  whpm  the  appellant  having  lent  £100,  Winston,  for 
securing  the  repayment  thereof  with  interest,  executed  a  mortgage  of  the  same  lands 
to  Thomas  Contraine,  clerk,  in  trust  for  the  appellant ;  but  these  lands  being  subject 
to  a  discovery  upon  the  Popery  acts,  John  Shiell,  in  trust  for  the  appellant,  did.  to 
secure  the  appellant's  debt,  exhibit  his  bill  in  the  Court  of  Exchequer  in  Ireland, 
praying  to  have  the  benefit  of  Winston's  estate  and  interest  in  the  said  lands,  then 
by  him  held  by  lease  for  ten  years,  granted  by  Christopher  Talbot  to  Patrick  Natter- 
ville,  in  trust  for  the  said  Winston,  or  his  father. 

On  the  1st  of  May  1740,  the  appellant  and  respondent  Jones  entered  into  an 
agreement  in  writing,  whereby  the  appellant  agreed  to  pay  the  respondent  any  sum 
not  exceeding  £500,  as  the  portion  of  the  respondent  Susannah ;  provided  Loftus 
Jones  Esq.  brother  of  the  respondent  Thomas,  would  pay  the  said  respondent  twice 
as  much  without  further  reservation.  And  after  reciting,  that  there  were  articles 
of  intermarriage  between  the  appellant  and  his  then  wife,  whereby  distribution 
was  made  of  the  appellant's  personal  estate,  and  that  the  appellant  had  acquired 
chattels  real ;  it  was  agreed,  that  if  the  covenants  of  the  said  articles  [138]  diould 
»£fect  tlie  said  chattels  real,  Uie  respondent  Jones  should  have  it  in  his  choice,  whether 
he  would  accept  the  £500  or  abide  by  his  articles.  And  the  respondent  agreed,  that 
he  would  not  give  the  appelant  any  molestation,  or  c(»nmence  any  lawsuit  against 
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him  during  his  life,  on  account  of  the  Mid  article*,  or  of  any  right  or  claim  which  ihf) 
respondent  might  happen  to  have  bj  virtue  thereof. 

In  August  1741,  the  appellant's  wife  died,  and  in  March  following  the  reapondenta 
Thomas  Jonee  and  Susannah  his  wife,  and  Sarah,  who  was  then  unmarried,  with- 
out  the  privily  of  the  appellant^  executed  an  agreement,  wherel^  it  was  stipulated, 
that  thej  should  be  entitled  in  equal  shares  to  all  money,  goods  and  chattels,  which 
the  appellant  was  possessed  of  on  the  death  of  Ellen  his  wif& 

Id  1742,  a  decree  was  obtained  in  the  befor»-mentioned  cause  in  the  Court  of 
Exchequer,  by  virtue  whereof  the  appellant  was  put  into  possession  of  the  said 
lands  of  Carrobane  and  Ronentankegh,  for  the  term  which  Winston  then  had  tiiwein. 
And  in  1746  he  purchased  the  inheritance  of  those  lands  for  £1011  78.  6d.  and  for 
that  purpose  borrowed  ,£900  of  Richard  Hull  Esq.  upon  securing  to  him  a  rentrcharge 
aflecting  the  appellant's  whole  eetate. 

In  1748  the  respondent  Sarah  intermarried  with  one  Thomas  Isaac,  whereupon 
the  appellant  paid  them  £500  as  a  marriage  portion ;  in  consideration  whereof  they, 
on  the  18th  of  March  1748,  executed  to  the  appellant  a  release  of  all  their  demands 
under  his  marriage  article. 

lb  Mai?oh  1749  the  appellant  married  Margaret  Kirkpatrick,  and  to  avoid  any 
controversies  which  might  afterwards  arise  between  him  and  the  respondents  his 
daughters,  he,  in  January  1750,  exhibited  his  bill  in  the  Court  of  Chancery  in  Ireland 
against  them,  and  also  against  the  other  respondent  Thomas  Loftus,  as  grandson  and 
heir  of  Thomas  Loftus  Esq.  father  of  the  appellant's  late  wife  Ellen,  who  had  the 
custody  of  the  said  marriage  articles ;  praying  that  the  respondents  Jones  and  wife 
might  account  for  the  money,  cattle  and  other  things,  to  the  amount  of  £1000  and 
upwards,  with  which  the  appellant  had  supplied  them,  and  for  their  maintenance, 
and  the  maintenance,  clothing  and  education  of  their  son  for  several  years,  to  a  very 
large  amount,  and  for  an  account  of  two  bond  debts  due  to  him  from  the  respondent 
Thomas  Jones,  and  that  th^  might  release  their  demands  under  the  said  articles. 

The  reapondents  respectively  answered  the  bill,  and  Jones  and  his  wife  admitted 
that  the  appellant  had  advanced  them  sevwal  sums  of  money,  and  the  other  matters 
aforesaid ;  but  insisted  that  what  had  been  so  advanced  was  to  be  considered  in  the 
li^t  of  presents  from  the  appellant  And  in  April  1751,  the  respondent  Jones  and 
his  wife  exhibited  their  cross  bill  against  the  appellant^  and  also  against  the  other 
Kspondents,  for  a  specific  performaxice  of  the  appelant* s  marriage  articles,  and 
a  <hseovery  of  [139]  the  chattels  real  and  personal,  of  which  he  was  possessed  at  tho 
death  of  Ellen  his  late  wife,  and  the  produce  thereof,  and  the  profits  of  Skeheen,  Car- 
robane and  Ronemankegh ;  and  that  £300  and  interest,  and  their  share  of  a  third 
part  of  aU  the  said  prauises  should  be  forthwith  paid  or  secured,  according  to  the 
said  artidea. 

The  appellant  by  his  answer  to  this  cross  bill  insisted  that  the  respondents  Jones 
and  wife  had  no  right  to  any  part  of  the  lands  of  Skeheen,  as  the  appelant  had  a  free- 
hold and  not  a  chattel  interest  in  those  lands  when  his  wife  died ;  and  that  they  were 
not  entitled  to  any  share  of  the  inheritance  of  Carrobane  and  Ronemankegh,  he 
having  purchased  the  inheritance  as  aforesaid;  and  also  insisted  that  the  said  re- 
spondents ought  to  account  with  the  appellant  for  the  mon^,  goods  and  cattle,  where- 
with he  had  supplied  them,  and  for  the  maintenance  of  themsdves  and  their  servants ; 
sikd  also  for  the  maintmance,  clothing  and  education  of  their  son ;  and  that  they 
were  over-paid  all  their  demands,  which  they  might  have  been  entitled  to  under  the 
said  marriag»«rticles. 

Thomas  leaac,  the  respondent  Sarah's  first  husband,  having  died  pfindiug  this 
suit,  she  intermarried  with,  the  respondeat  Gilbert  Allison ;  and  issue  beiufr  joined, 
and  publication  passed  in  both  causes,  they  came  on  to  he  heard  on  the  8th  of  July 
1754,  and  seiveral  subsequent  days,  before  the  Lord  Chancellor  of  Ireland,  end  on  the 
20th  of  that  nnonth  it  was  decreed,  that  the  respondents  Jones  and  his  wife,  upon  the 
death  of  EUen  her  mother,  en  tbe  12th  of  August  1741,  by  virtue  of  the  said  articles, 
became  entitled  to  £150  with  interest  from  her  death,  and  to  a  sixth  part  of  the 
chattels  real  and  personal  which  the  appellant  was  possessed  of  when  she  died,  and 
to  interest  for  the  same  from  that  time,  and  to  a  sixth  part  of  the  estate  and  interest 
which  the  appellant  then  had  in  the  lands  of  Skeheen,  by  virtue  of  the  lease  for  lives 
renewaUe  for  ever,  taken  by  the  appellant  in  the  year  1717,  before  the  expiration  of 
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ih&  term  which  he  had  in  the  said  lands  of  Skeheen,  at  the  time  of  entering  into  the 
said  articles ;  and  it  was  ordered,  that  the  bill  of  discovery  in  the  pleadings  mentioned, 
and  the  decree  obtained  thereon  by  John  Shiell,  in  trust  for  the  appellant,  should  be 
a  trust  as  to  a  sixth  part  of  the  estate,  term  and  interest  in  the  lands  of  Carrobane  and 
Ronemankegh  thereby  decreed,  and  as  to  a  sixth  part  of  the  rents  and  profits  therein 
recovered,  for  the  use  and  benefit  of  the  respondents  Jones  aind  his  wife,  th^  con- 
tributing a  sixth  part  of  the  expence  the  appelant  was  put  to  in  prosecuting  nich 
suity  and  obtaining  the  said  decree ;  and  it  was  further  ordered,  that  the  purchase 
made  by  the  appellant  of  the  rent  and  reversion  of  the  said  lands  of  Carrobane  and 
Ronemankegh,  as  to  a  sixth  part  thereof,  should  be  a  trust  for  the  respondents  Jona 
and  his  wife,  they  paying  also  one  sixth  part  of  tiie  purchase-money  agreed  to  be 
paid  for  the  same ;  and  it  was  referred  to  a  Master  to  state  and  settle  an  account  of 
what  remained  due  from  the  appellant  for  the  [140]  said  £160  and  interest,  and  tiie 
value  of  the  sixth  part  of  the  said  chattels  real  and  personal,  of  which  the  appellant 
was  possessed  at  tiie  death  of  his  said  wife,  and  to  compute  interest  thereon  from 
her  death,  and  to  take  an  account  of  the  rents,  etc.  of  the  lands  of  Skeheen,  from  the 
death  of  the  said  Ellen,  and  to  whose  hands  they  came,  and  what  the  said  lands  were 
or  might  have  been  let  for  yearly  to  a  solvent  tenant,  without  wilful  default,  and  to 
report  what  the  said  lands  of  Carrobane  and  Ronemankegh  might  have  been  let  for 
yearly,  without  wilful  default,  to  a  solvent  tenant,  from  the  time  of  obtaining  the 
said  decree,  to  the  time  the  appellant  purchased  the  rent  and  reversion  thereof;  and 
for  how  much  the  same  had  been,  or  without  wilful  default  might  have  been  let  yearly 
to  a  solvent  tenant,  from  the  time  of  making  the  said  purchase,  and  who  received 
the  rents  during  the  said  respective  periods  of  time ;  and  whether  any  and  what  sums 
of  money  were  paid  by  the  appellant  to  the  respondents  Jones  and  his  wife,  on 
account  of  all  or  any  of  the  sums  or  estates  to  which  they  became  entitled  as  afore- 
said ;  and  to  report  specially  the  consideration  paid  by  the  appellant,  for  the  purchate 
of  the  rent  and  reversion  of  the  said  lands  of  Carrobane  and  Ronemankegh,  and  bj 
whom  the  purchase-money  was  paid,  and  what  remained  unpaid ;  and  also  to  report 
the  costs  of  prosecuting  the  said  bill  of  discovery,  and  obtaining  the  said  decree. 

The  appellant  conceiving  himself  aggrieved  by  this  decree,  appealed  from  it; 
contending  (W.  Murray,  C.  Yorke),  that  upon  a  fair  construction  of  the  words  of  the 
articles,  he  had  a  right  to  the  use  of  the  £300,  and  the  third  part  of  the  chattds,  etc. 
during  his  life ;  and  that  he  was  not  compellable  to  pay  the  respondents  his  children 
any  part  thereof  while  he  lived,  but  that  the  words  and  intention  would  be  fully  com- 
plied witii,  by  securing  the  same  to  be  paid  to  his  children  in  such  shares  and  pro- 
portions, and  at  such  periods  of  time  as  he  should  think  fit.  That  his  wife's  fortune 
was  too  inconsiderable  to  make  her  children  become  purchasers  of  a  greater  settlement, 
especially  as  this  fortune  was  under  the  articles  agreed  to  be  paid  by  several  instal- 
ments of  £50  each,  and  at  such  distinct  payments  as  that  it  could  not  be  fully  dis- 
charged in  lees  than  three  or  four  years  after  the  marriage.  That  the  parties  to  tiie 
articles  had  themselves  clearly  and  expressly  declared,  that  the  provision  intended 
to  be  made  for  the  issue  of  the  marriage,  was  to  arise  out  of  the  chattels  real  and  per- 
sonal only ;  and  therefore  no  freehold,  or  estate  of  inheritance  was  or  could  be  within 
their  view  or  intention ;  consequently  the  decree  ought  to  be  varied  with  regard  to  the 
lands  of  Skeheen,  of  which  the  appellant  had  on  his  marriage  only  a  lease  for  yean ; 
that  lease  would  have  expired  in  1723,  if  the  appellant  had  not  long  before  the  death 
of  his  wife  purchased  the  freehold,  by  taking  a  lease  for  lives  renewable  for  ever ;  and 
which  so  entirely  changed  the  nature  of  his  estate  and  interest  in  the  lands,  that  it 
immediately  became  not  liable  to  be  affected  by  the  covenant.  That  the  appellant 
being  at  the  death  of  his  wife  entitled  to  the  lands  of  Carrobane  and  [141]  Roneman- 
kegh, for  the  residue  of  a  term  of  twelve  years  only,  at  a  rack  rent,  the  respondoits 
had  no  right  to  any  interest  therein,  other  than  a  sixth  part  of  the  same  for  the  re- 
mainder of  that  term,  and  to  a  sixth  part  of  the  £100' secured  by  mortgage  from 
Winston ;  nor  ought  they  to  be  decreed  to  any  chattel  interest  gained  under  the  biD 
of  discovery,  or  to  any  share  of  the  inheritance  of  the  lands  purchased  after  the 
death  of  Ellen,  the  appellant's  late  wife.  For  as  to  the  chattel  interest  in  Winston's 
lease>  though  the  bill  of  discovery  was  filed  in  Ellen's  lifetime,  yet  no  interest  vested 
in  the  discoverer  till  some  time  after  her  death,  the  decree  being  obtained  in  1748 ; 
and  as  to  the  purchase  of  the  inheritance,  it  was  not  only  an  acquisition  made  several 
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years  after  her  deatb,  but  could  not  be  considered  as  within  ihe  meaning  of  the 
articles,  unless  the  mon^  advanced  for  it  was  part  of  the  personal  estate  bound  by 
th«aa,  but  which  was  not  pretended. 

On  ^e  other  side  it  was  insisted  (R.  Henley,  C.  Pratt),  that  the  respondents  rights 
were  founded  on  marriage  articles,  which  being  executory  in  their  nature,  are  always 
carried  into  execution  according  to  the  intention  of  the  contracting  parties,  and  have 
ever  received  a  liberal  construction  in  favour  of  the  wife  and  children.  The  intention 
of  the  parties  to  these  articles  was,  that  all  future  acquisitions  and  improvements  of 
their  fortune  should  be  bound  by  them ;  and  the  only  reason  why  all  the  husband's 
lands  of  inheritance  were  not  secured  by  the  articles,  was  ihe  small  likelihood  or  ex- 
pectation at  that  time,  that  he  would  ever  be  able  to  acquire  so  considerable  a  pro- 
perty :  for  if  such  an  acquisition  had  been  thought  probable  at  the  time  of  the 
marriage,  and  worth  inserting  in  the  articles,  the  provision  which  was  meant  to  be  co- 
extensive with  the  husband's  property,  would  certainly  have  comprehended  that. 
And  as  to  freehold  leasee,  however  they  happened  to  be  omitted  in  words,  they  were 
certainly  meant  to  be  comprised  under  the  description  of  ohattdls  real,  which  no  one 
could  doubt  when  they  saw  the  appellant  himsdf  by  his  own  acts,  all  along  considering 
the  articles  in  this  sense.  Upon  this  notion  he  obliged  the  respondents  to  join  in  the 
grant  of  the  annuity  to  Mr.  Hull ;  and  upon  the  same  notion  by  the  agreement  of  May 
1740,  in  the  lifetime  of  Ellen,  and  before  the  right  of  the  respondents  to  any  fortune 
became  vested,  he  obliged  the  respondent  Thomas  not  to  demand  the  share  which 
his  wife  might  be  entitled  to,  till  after  the  appellant's  decease.  In  this  case,  therefore, 
besides  all  otiier  obvious  arguments  which  arose  in  favour  of  the  children,  there  was 
the  authority  of  the  appellant  himself,  to  give  tbe  articles  a  liberal  construction  for 
his  children  against  himself.  By  these  articles,  the  appellant  became  a  trustee  for  his 
children  in  the  strongest  light,  and  therefore  every  act  to  defeat  or  prejudice  their 
interest,  must  be  in  him  a  breach  of  trust  of  the  grossest  kind :  he  acquired  the  lease 
for  lives  in  the  lands  of  Skeheen  by  surrendering  the  term  for  years,  of  which 
there  were  then  six  years  to  run,  and  by  an  advanced  rent ;  surely  then,  it  was  but  just 
and  reasonable,  that  such  new  acquired  interest  [142]  should  pursue  the  nature  of  the 
old,  and  come  in  lieu  of  what  he  had  extinguished  by  his  own  act :  the  consideration  of 
.  this  lease  plainly  arose  from  what  was  subject  to  the  articles,  it  should  therefore  be 
considered  as  a  resulting  trust  for  the  wife  and  children,  in  proportion  to  their 
respective  interests  in  the  old  lease ;  and  if  there  was  a  resulting  trust  for  the  benefit 
of  the  children  at  the  creation  of  the  new  lease,  it  always  continued ;  nor  could  it  be 
material  to  this  purpose,  whether  the  death  of  the  wife  happened  in  20  years  or  20 
days  after  the  alteration  of  the  leasee.  As  to  the  lands  of  Carrobane  and  Roneman- 
kegh,  the  appellant's  first  interest  in  them  was  a  chattel  real,  subject  to  the  articles ; 
the  mortgage  on  Winston's  term  was  the  same ;  and  had  the  appelant  foreclosed  the 
equity  of  redemption,  that  term  would  have  been  subject  to  the  articles  as  the  mort- 
gage was.  The  bill  of  discovery  was  but  another  method  to  obtain  the  same  end,  and 
to  make  that  title  good,  which  might  otherwise  be  defeated  by  another  discoverer : 
and  though  the  appellant's  title  was  not  perfect  and  complejte  by  filing  the  bill  of 
discovery,  until  tiie  decree  obtained  after  his  wife's  deaUi;  yet  that  decree  when 
obtained  had  a  retrospect,  and  the  appellant  thereby  became  entitled  to  the  mesne 
profits  from  the  time  of  filing  the  bill,  at  which  time  it  must  certainly  be  considered 
as  part  of  the  trust.  And  as  the  purchase  of  the  rent  and  reversion  might  be  con- 
sidered as  an  extension  or  enlargement  of  the  former  interest,  it  should  be  considered 
as  subject  to  the  same  trust ;  and  more  especially,  as  the  trust  effects  were  made  the 
securi^  for  the  purchase  money. 

But  after  hearing  counsel  on  this  appeal,  it  was  ordbrbd  and  AnjUDOBD,  that  the 
decree  therein  complained  of  should  be  reversed :  and  it  was  dbclabkd,  that  as  be- 
tween the  appellant  and  the  respondents,  Jones  and  his  wife,  the  articles  entered  into 
on  the  marriage  of  the  appellant  with  EUen  his  first  wife,  ought  to  be  performed  and 
carried  into  execution  ;  and  that  according  to  the  true  construction  and  intent  of  the 
said  articles,  the  respondent  Susannah  and  her  sister  the  respondent  Sarah  Allison, 
upon  the  death  of  the  said  Ellen  their  mother,  became  entitled  to  the  sum  of  £300  in 
the  said  articles  mentioned,  and  also  to  one  third  part  of  the  value  of  all  the  clear 
personal  estate  (chattels  real  being  therein  included)  which  the  appellant,  or  any 
other  person  in  trust  for  him,  was  possessed  of  or  entiUed  unto  at  the  time  of  the  said 
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Ellen's  death,  to  be  divided  between  the  said  respondents  Susannah  and  Sarah,  in 
such  proportions  as  tlie  appdlant  in  his  discreiion  should  think  fit ;  and  that  Ihe  same 
ought  to  be  paid  to  them  immediately  after  the  death  of  the  appellant,  unless  he  should 
pay  or  make  satisfaction  for  the  same  in  his  lifetime :  and  it  was  therefore  obdibb) 
and  ADJunGBD,  that  it  should  be  referred  to  a  Master  of  the  Court  of  Chancer?  in 
Ireland,  to  take  an  account  of  all  the  personal  estate  (chattels  re«l  being  induded) 
which  the  appellant,  or  any  other  person  in  trust  for  him,  was  possessed  of  or  entitled 
unto  at  the  time  of  the  death  of  Ellen  his  first  wife ;  and  to  take  an  account  of  all  tiie 
debts  which  were  [148]  really  and  bona  fide  due  and  owing  by  the  appellant  at  the 
same  time,  and  to  deduct  the  same  thereout ;  and  that  the  Master  should  enquire  into 
and  state  what  was  the  amount  of  the  yalue  of  the  appellantf's  clear  personal  estate, 
after  such  deduction  made  as  aforesaid :  and  it  was  also  dbolabbd,  tiiat  the  intereat 
either  in  law  or  equity,  acquired  by  the  appellant  in  the  lands  of  Carrobane  and 
Ronemankegh,  under  tiie  decree  obtained  by  John  Shiell  in  trust  for  the  appdlsnt, 
during  and  until  the  expiration  of  the  term  granted  therein  by  Edmund  Winston  to 
the  appellant,  and  also  the  lease  for  lives  reinewable  for  ever  of  tite  landa  of  Skebeen, 
ought  to  be  deemed  part  of,  and  be  brought  into  the  account  of  the  said  personal  estate, 
witiiin  the  true  int^t  of  the  said  articles ;  and  that  the  appellant  having  compounded 
with  his  daughter  the  respondent  Sarah,  for  the  share  which  she  was  entitled  to  under 
the  said  artides,  without  making  a  regular  division  thereof,  the  respondent  Susaonth 
ought  to  be  deemed  entitled  to  one  moiety  of  the  said  sum  of  £300  and  to  one  siitii 
part  of  the  value  of  tiie  clear  surplus  of  the  said  personal  estate,  to  be  paid  or  secured 
as  aforesaid.  And  it  was  therefore  ordkred,  that  the  appelant  should  give  security, 
to  be  approved  of  by  the  Master,  to  pay  to  the  respondents  Thomas  Jones  and  Susannah 
his  wife,  the  moiety  of  the  said  £300  and  so  much  money  as  one  sixth  part  of  the  clear 
residue  of  such  personal  estate  should  amount  unto,  within  six  months  after  the 
appellant's  decease,  with  interest  for  the  same  from  the  time  of  his  death :  and  liiat  in 
taking  these  several  accounte,  the  Master  should  make  to  all  parties  all  just  allowancss; 
and  that  all  parties  should  be  examined  upon  interrogatories,  as  the  Master  should 
direct ;  and  that  all  books  of  accounts,  deeds,  securities,  writings  and  papm^  relating 
to  the  matters  in  question,  in  the  custody  or  power  of  any  of  the  parties,  should  be 
produced  before  the  Master  upon  oath,  as  he  should  direct :  and  that  no  costs  of  thia 
suit  should  be  paid  on  either  side  to  this  time ;  but  that  the  oonsideration  of  the 
subsequent  costs,  and  of  all  further  directions  should  be  reserved,  until  after  the 
Master  should  have  made  his  report ;  and  that  any  of  the  parties  should  be  at  liberty 
to  apply  to  the  said  Court  of  Chancery  in  Ireland,  in  the  said  cause,  as  there  should 
be  occasion  :  And  it  was  further  ordbrkd,  that  the  said  Court  of  Chancery  should  give 
all  proper  directions  for  carrying  this  judgment  into  execution.  (Jour.  vol.  38.  p. 
698.) 

[144]  Cask  7. — George  Bowes, — Appellant ;  Earl  of  Shrewsboet  and 
others, — Revpondents  [10th  February  1758]. 

[Mews'  Dig.  iv.  331,  350;  xii.  99.] 

In  what  case  money  covenanted  by  Marriage  Articles  to  be  laid  out  in  lands, 
and  not  laid  out,  shall  still  be  considered  as  money,  and  go  to  tiie  personal 
representative  of  the  party  entitled  to  the  money,  in  prejudice  of  the  heir. 

A  papist,  by  marriage-articles,  previous  to  the  disabling  statute  11th  and 
12th  Will.  3  [c.  4.  repealed  by  9  and  10  Vict  c.  59,  s.  1],  covenants  to  lay  ort 
£12,000  in  the  purchase  of  land.  The  money  is  never  laid  out;  and  lierefore 
shall  be  still  considered  as  money,  and  go  to  the  personal  representatiT^ 
instead  of  the  heir,  though  that  heir  be  a  protestant. 

Dborbb  of  the  Commissioners  of  the  Great  Seal  afpirmbd. 

The  point  on  which  cases  of  this  nature  in  some  measure  differ,  seems  to 
be  the  following,  i.e.  whether  the  mere  circumstance  of  the  fund  remaining 
in  the  shape  of  money,  in  the  hands  of  the  person  absolutely  intitled  to  it  in 
all  events,  shall  of  itself  be  evidence  of  the  party's  intention  to  give  it  the 
quality  of  personal  estate ;  (for  the  cases  agree  that  any  proof  of  such  intention 
will  conclude  the  question;)  and  if  not,  whether  ^e  heir  has  any  equitr 
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against  ihe  penonal  repreaentative  in  this  respect  See  Edward*  v,  Warwieh, 
{Gauntest,)  1  P.  Wms.  171,  and  Mr.  Coz'g  note  thereon;  ante,  Ca.  2  of  this 
title :  Chiehe*ter  v.  Bickeritaff,  2  Vem.  295 :  Lingen  v.  Sovrray,  1  P.  Wmg. 
172:  iecAOTer«v.Car/t«Ze,(J?.)3P.Wm8.  211,ftndMr.Cox'»notethere:  Talb. 
80 :  Gmdot  ▼.  Guidot,  3  Atk.  254  :  Grabtree  v.  Bramble,  3  Atk.  680 :  Bradish 
V.  Gee,  Amb.  229 :  Hewitt  v.  Wright,  1  Bro.  C.R.  86 :  Pvlteney  v.  Darlington, 
(E.)  1  Bro.  C.R.  223 :   BasMeigh  v.  Magter,  3  Bro.  C.R.  99. 

By  articlee,  dated  the  29th  of  March  1692,  between  Ann  Lady  Belaayse,  relict 
and  one  of  the  executors  of  John  Lord  Belaayse  deceased,  of  the  one  part,  and  John 
Talbot  of  Longford  in  the  county  of  Salop,  Esq.  of  the  other  part;  reciting,  that  a 
marriage  was  agreed  upon  between  the  said  John  Talbot  and  the  Honourable  Catherine 
Belasyse,  one  of  the  daughters  of  the  said  Lord  and  Lady  Belasyse ;  and  that  in  con- 
sideration of  such  marriage,  and  of  .£14,000  secured  to  be  paid,  as  therein  after 
mentioned,  unto  the  said  John  Talbot,  for  the  marriage  portion  of  the  eaid  Catherine, 
several  of  his  estates,  consisting  of  divers  manors,  lands,  tenements,  and  hereditar 
ments,  in  the  counties  of  Salop,  Gloucester,  Hereford,  Leicester  and  Warwick,  were 
by  him  and  others,  by  indenture  tripartite,  bearing  equal  date  with  these  articles, 
settled  and  assured  to  himself  for  life;  and  then  as  to  part,  to  the  said  Catherine 
for  her  life,  in  jointure,  with  remainders  over.  And  further  reciting,  that  Hugh 
Lord  Viscount  Cholmondley  stood  indebted  to  the  estate  of  the  said  John  Lord 
Belasyse  in  £6000,  Thomas  Brome  Whorwood  Esq.  in  .£5100,  and  Thomas  Whyte 
Esq.  in  £3000  upon  several  mortgagee;  she  the  said  Ann  Lady  Belasyse,  in  con- 
sideration of  the  said  marriage,  covenanted,  declared,  and  agreed,  to  and  with  the 
said  John  Talbot,  his  executors  and  administrators,  that  such  mortgages  for  the 
said  several  sums,  amounting  to  £14,100  should  from  thenxseforth  be  holden  by  the 
several  persons  interested  or  estated  therein,  upon  the  following  trusts;  viz.  as  to 
£100,  parcel  of  the  said  £5100,  and  as  to  the  interest  then  due  on  all  the  said 
principal  sums,  upon  trust,  for  the  said  Ann  Lady  Belasyse  and  the  other  executors 
of  the  said  John  Lord  Belasyse;  and  as  to  the  principal  sum  of  £14,000,  re8i-[146]- 
dueof  such  £14,100,  and  the  interest  from  thenceforth  to  g^w  due  for  the  same 
£14,000,  in  trust  for  the  said  John  Tidbot,  his  executors  and  administrators,  for 
and  in  satisfaction  of  the  said  marriage  portion. 

"  To  this  intent  and  purpose,  neverthdess,  and  under  this  express  agreement 
made  between  the  said  John  Talbot  and  the  said  Ann  Lady  Belasyse,  that  £2000 
only  of  the  said  £14,000,  with  the  interest  henceforth  to  grow  due  for  the  said  £2000, 
shfljl  be  taken  and  applied  for  the  sole  usel  and  disposal  of  him  the  said  John  Talbot, 
his  executors,  administrators,  and  assigns;  and  that  the  £12,000,  residue  of  the 
said  £14,000,  shall,  u'it/i  what  convenient  speed  may  &«,  be  called  in :  and  the  said 
John  Talbot  doth  for  himself,  his  heirs,  executors,  and  administrators,  hereby  ex- 
pressly covenant,  promise,  and  agree  to  and  with  the  said  Ann  Lady  Belasyse,  her 
executors  and  administrators,  that  he  the  said  John  Talbot,  his  executors  or  admini- 
strators, shall  and  will,  with  what  convenient  speed  mag  be,  after  the  said  marriage 
shall  be  solemnized,  call  in  the  said  £12,000,  residue  of  the  said  £14,000  principal 
money,  and  dispose  the  same  wholly  in  and  for  the  purchase  of  lands,  which  shall 
be  situate  within  the  counties  of  Salop,  Gloucester,  Hereford,  Leicester,  Warwick, 
Chester,  Stafford,  or  Worcester,  some  or  one  of  them,  the  title  whereof  shall  be 
approved  by  the  said  Ann  Lady  Belasyse,  her  executors  (ht  administrators,  or  her  or 
their  counsel  learned  in  the  law,  and  after  such  purchase  made^  shall  and  wiU.  settle 
the  lands  so  to  be  purchased,  to  the  usee  herein  aftermention^ ;  that  is  to  say,  to 
the  use  of  the  said  John  Talbot,  for  and  during  the  term  of  his  natural  life,  without 
impeachment  of  or  for  any  manner  of  waste ;  and  after  his  decease,  to  the  use  of  the 
said  Catherine,  for  the  term  of  her  natural  life,  in  augmentation  of  her  jointure ; 
and  after  the  determination  of  the  said  several  estates  limited  to  the  said  John 
Talbot  and  Catherine,  to  the  use  of  the  said  Ann  Lady  Belasyse  and  Thomas  Earl 
Falconberge  and  their  heirs,  during  the  natural  lives  of  the  said  John  Talbot  and 
Catherine,  and  the  life  of  the  longer  liver  of  them,  upon  trust,  to  support  and  preserve 
the  contingent  uses  and  estates  thereof  hereinafter  limited  from  being  destroyed  or 
discontinued;  and  for  that  purpose,  to  make  entries  as  occasion  shall  require;  but 
nererthelees  to  permit  and  suffer  the  said  John  Talbot,  during  his  life,  and,  after  his 
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decease,  the  said  Catherine  and  her  assigns,  during  the  term  of  her  life,  to  hsve, 
receive,  and  take  the  rente  and  profits  of  the  same  premises,  to  his,  her,  and  tiieir 
own  use  and  usee;  and  after  the  several  deceases  of  the  said  John  Talbot  snd 
Catherine,  to  the  use  of  the  first  son  and  of  all  and  every  other  son  and  sons  of  the 
said  John  Talbot,  on  the  body  of  .the  said  Catherine  to  be  beflgotten,  severally  and 
successively,  one  after  another,  according  to  their  seniorities  of  age,  and  priority 
of  birth,  and  the  heirs  male  of  their  several  bodies  issuing ;  the  elder  of  such  soiu, 
and  the  heirs  male  of  his  body  issuing,  b6-[146]-ing  always  preferred,  and  to  Uke 
before  tlie  younger  of  such  sons,  and  the  heirs  male  of  his  or  their  bodies  iBsuing: 
and  for  default  of  such  issue,  to  the  use  of  the  said  Ann  Lady  Belasyse  and  Thomas 
Earl  Falconberge,  their  executors,  administrators,  and  assigns,  for  the  term  of  500 
years,  without  impeachment  of  waste,  upon  the  trusts,  and  as  a  supplemental  securitr, 
for  the  better  and  more  speedy  raising  of  the  portions  and  maintenances  intended 
for  the  daughter  or  daughters  of  the  said  John  Talbot,  to  be  begotten  on  the  body 
of  the  said  Catherine,  in  case  there  shall  be  a  failure  of  issue  male  between  them,  as 
in  the  said  indenture  tripartite  is  mentioned ;  and  under  the  like  provisoes  and 
agreements,  touching  the  raising  and  payment  of  the  said  portions  and  maintenaaces, 
as  in  the  said  tripartite  indenture  is  mentioned;  and  after  the  determination  of 
the  said  500  years  term,  to  the  use  of  the  said  John  Talbot,  his  heirs  and  assigns  for 
ever. 

"  Provided  always,  and  it  is  declared  and  decreed,  by  and  between  the  said 
parties  to  these  presents,  that  the  interest  henceforth  to  grow  due  for  the  said  £12,000 
principal  money,  agreed  to  be  laid  out  and  disposed  for  the  purchase  of  lands,  as 
aforesaid,  until  the  same  shall  be  disposed,  shall  be  had  and  taken  by  the  said  John 
Talbot  and  Catherine,  and  the  survivor  of  them;  and  after  their  deceases  (in  case 
they  shall  both  happen  to  die  before  such  purchase  made)  by  those  to  whose  we  i» 
remainder  the  lands  so  to  be  purchased  are  to  he  settled,  as  aforesaid,  according  to 
the  true  intent  of  these  presents ;  and  as  the  profits  of  the  said  lands,  so  to  be  purchased 
and  settled,  are  to  be  enjoyed,  in  case  such  lands  shall  be  purchased  and  settled  as 
aforesaid." 

The  marriage  soon  afterwards  took  eSect ;  and  Mr.  Talbot,  by  a  writing  under 
his  hand,  dated  13th  April  1692,  acknowledged  that  tiie  said  £14,000  had  been  paid 
or  secured  to  him,  to  his  content  and  good  liking;  and  he  thereby  released  Lady 
Belasyse  and  the  other  executors  of  Lord  Belasyse,  from  the  said  £14,000  and  sQ 
demands  concerning  the  same. 

But  before  a  proper  purchase  of  lands  was  found,  wherein  to  invest  the  said 
£12,000,  an  act  of  parliament  passed  in  the  1 1th  and  1 2th  years  of  King  William  III. 
whereby  it  was  enacted  as  follows ;  viz.  "  That  from  and  after  the  10th  day  of  April 
1700,  every  Papist,  or  person  making  profession  of  the  Popish  religion,  shall  be 
disabled,  and  is  hereby  made  incapable  to  purchase,  either  in  his  or  her  own  name^ 
or  in  the  name  of  any  other  person  or  persons  to  his  or  her  use,  or  in  trust  for  him 
or  her,  any  manors,  lands,  profits  out  of  lands,  tenements,  rents,  terms  or  heredita- 
ments, within  the  kingdom  of  England,  dominion  of  Wales,  and  town  of  Berwick 
upon  Tweed;  and  that  all  and  singular  estates,  terms,  and  any  other  interests  or 
profits  whatsoever  out  of  lands,  from  and  after  the  said  10th  day  of  April,  to  be 
made,  suffered,  or  done,  to  or  for  the  use  or  behoof  of  any  such  person  or  persons, 
or  upon  any  trust  or  [147]  confidence  mediately  or  immediately,  to  or  for  the  benefit 
or  relief  of  any  such  person  or  persons,  shall  be  utterly  void  and  of  none  effect,  to 
all  intents,  constructions,  and  purposes  whatsoever." 

It  was  a  fact  agreed  upon,  as  well  by  the  appellant  as  by  the  several  respoodents, 
to  be  allowed  and  taken  for  granted  on  both  sides,  in  the  present  controversy  between 
them,  that  the  said  John  Talbot  and  Catherine  his  wife,  at  the  time  of  the  articles, 
were  Roman  Catliolics,  or  persons  professing  the  Roman  Cathdic,  or  popish  religion, 
and  so  continued  till  the  times  of  their  respective  decease. 

Mr.  Talbot  and  his  wife  had  issue  between  them  sen^eral  children,  who  all  died 
very  young,  in  the  lifetime  of  their  father  and  mother.  Mrs.  Talbot  died  on  the  1 1th 
of  February  1737.  Mr.  Talbot  survived  her,  and  all  their  children,  upwards  of  five 
years  and  a  half,  and  died  without  issue,  and  intestate,  on  the  23d  of  June  1743; 
possessed  of  a  personal  estate  to  the  amount  of  £12,000  and  upwards,  but  not  of  any 
of  the  mortgages  mentioned  in  the  marriage-articles. 
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Gilbert  Earl  of  Shrewsbury,  after  the  decease  of  Mr.  Talbot,  obtained  administra- 
tion of  his  personal  estate,  as  his  only  next  of  kin ;  and  as  such,  by  tJie  statute  of 
distributions  was  solely  entitled  to  the  whole  of  his  personal  estate,  subject  only  to 
his  debts  and  funeral  expencee. 

Earl  Gilbert,  who  was  uncle  of  the  present  respondent  the  Earl  of  Shrewsbury, 
soon  after  obtaining  such  administration,  duly  made  his  will,  and  thereby  directed 
the  surplus  of  his  personal  estate  to  be  divided  into  moieties ;  and  gave  one  moiety 
to  his  nephew  the  present  Earl,  and  his  other  nephews  and  nieces;  and  the  other 
moiety  to  the  respondent  Maire,  and  made  him  sole  executor.  And  soon  after  Earl 
Gilbert's  death,  Mr.  Maire  proved  his  will,  and  also  obtained  administration  de  boni* 
non  of  the  said  John  Talbc^ 

The  Earl  of  Shrewsbury  and  his  family,  though  nearly  rdated  to  Mr.  Talbot, 
were  only  of  the  half-blood,  and  therefore. his  Lord^ip  was  not  his  heir  at  law ;  and 
for  a  considerable  time  after  Mr.  Talbot's  death,  it  remained  uncertain  who  was  such 
heir ;  but  it  being  discovered,  that  an  ancestor  of  the  appellant  Mr.  Bowes,  about  200 
years  ago,  intermarried  with  a  daughter  of  the  Talbot  family,  and  there  not  appearing 
any  claimant  who  seemed  to  stand  nearer  in  point  of  heirship,  the  appellant,  in 
Trinity  Term  1753,  brought  his  bill  in  the  Court  of  Chancery  against  the  respondents, 
insisting,  that  he  was  entitled  to  the  benefit  of  the  said  articles,  and  to  have  a  specific 
{-erformance  thereof;  and  praying,  that  the  respondent  Maire  might  lay  out  the 
£12,000  in  the  purchase  of  lands,  and  convey  the  same  to  him  and  his  heirs,  and  pay 
him  interest  for  the  said  £12,000  until  such  purchase;  or  otherwise,  pay  him  the 
£12,000  out  of  Mr.  Talbot's  personal  estate,  with  interest  from  his  death. 

To  this  bill  the  several  respondents  put  in  their  answers,  ad-[148}-mitting  that  tiie 
£12,000  had  not  been  laid  out  in  the  purchase  of  land ;  and  the  respondent  Maire 
admitted  assets,  and  said,  that  though  he  had  heard  of  no  person  who  appeared  to 
him  nearer  than  the  appellant,  in  point  of  heirship  to  Mr.  Talbot,  3ret  did  not  know 
that  the  appellant  was  his  heir  at  law ;  and  therefore  put  upon  him  the  proof  thereof. 
And  all  the  respondents  submitted  to  the  judgment  of  the  Court,  in  case  the  appellant 
was  such  heir,  whether  he  was  entitled  to  have  the  £12,000  taken  from  the  personal 
estate,  and  considered  as  land. 

The  appellant  examined  several  witnesses  to  authenticate  his  pedigree,  and  in 
proof  of  his  heirship ;  but  no  witnesses  were  examined  on  the  part  of  the  respondents ; 
because  the  appelant  had  entered  into  a  written  agreement  with  tliem,  for  admitting 
that  Mr.  Talbot,  at  the  time  of  executing  the  articles,  was  a  Roman  Catholic,  or 
Papist,  and  continued  to  profess  the  Roman  Catholic,  or  popish  religion,  to  the  time 
of  his  death. 

On  the  22d  of  February  1757,  the  cause  came  on  to  be  heard  before  Sir  Sidney 
Stafford  Smythe,  and  Sir  John  Eardley  Wilmot,  two  of  the  Lords  Commissioners 
for  the  custody  of  the  Great  Seal;  when  their  Lordships,  after  long  debate  of  the 
matter,  were  dearly  of  opinion,  that  the  £12,000  ought  to  be  considered  as  money, 
and  not  as  land ;  and  that  the  heir  at  law  of  Mr.  Talbot  was  not  entitled  to  have  it 
paid  him,  or  to  have  the  same  laid  out  in  a  purchase  of  land ;  and  tlierefore  dismissed 
the  appellant's  bill  without  costs. 

From  this  order  of  dismission  the  present  appeal  was  brought;  and  on  the  appel- 
lant's b^alf  it  was  argued  (C.  Yorke,  G.  Perrott),  that  by  the  marriage  agreement, 
the  specific  money  was  made  subject  to  the  trusts;  and  in  the  judgment  of  a  Court 
of  Equity  acquired,  by  force  of  the  covenant,  the  nature  and  property  of  land,  from 
the  very  instant  of  executing  the  articles.  That  as  money  thus  bound  by  covenant 
to  be  laid  out  in  land,  is  considered  as  land,  many  legal  consequences  must  necessarily 
flow  from  that  notion.  Whether  it  remains  in  the  hands  of  the  covenantor,  or  be 
placed  under  the  direction  of  trustees,  the  rules  are  the  same :  the  remainder  in  fee 
will  descend,  and  is  deviseable  as  real  estate;  though  it  is  never  laid  out  during  the 
life  of  the  covenantor,  and  though  all  the  uses  of  the  marriage  determine  by  the 
death,  of  the  wife  and  issue,  and  the  covenantor  himself  happens  to  be  the  sole 
survivor,  and  entitled  to  dispose  of  the  whole,  either  as  land  or  money  at  his  election, 
yet  it  shall  go  to  his  heir,  and  not  to  his  executor,  or  administrator ;  unless,  as  owner 
of  the  remainder  in  fee,  he  has  expressly  declared  his  intention  to  vary  the  trust, 
and  add  the  money  to  his  personal  estate.  But  in  the  preeent  case,  no  express  declarsr 
tion  of  such  intent  appears ;  no  acts,  no  words  are  proved  which  imply  it     All  the 
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issue  of  tiie  marriage  died  in  their  infancy :  the  wife  outlived  her  children,  aad  at 
last  the  husband  was  the  sole  survivor ;  but  neither  by  deed  executed  in  his  lifetime, 
nor  by  will,  nor  even  by  parole  declaration,  did  any  tiling  to  vary  the  trust.  If 
however,  the  disabling  statute  of  [149}  Htk  and  12th  William  HI.  which  makes 
Papists  incapaUe  of  purchasing  lands,  was  the  ground  of  tiie  decree;  it  was  sub- 
mitted, that  the  statute  could  never  operate  to  make  void  or  impossible  an  antecedent 
covenant  or  trust,  for  the  purchase  of  lands,  entered  into  for  valuable  consideration. 
Such  a  retrospect  by  construction,  would  not  only  be  crud  in  itsdf ,  but  contrary  to 
the  rules  of  law.  Lands  actually  purchased  by  a  Papist  before  that  law  commenced, 
are  clearly  not  within  it ;  it  would  have  been  injurious  to  the  vested  rights  of  parties, 
and  destructive  of  contracts  for  sale,  and  family  settlements,  to  have  acted  otherwise: 
The  like  injury  would  be  done  to  rights  vested  before  the  act,  if  money,  bound  by 
trusts  in  equity  to  assume  all  the  qualities-  of  real  estate,  were  taken  to  be  within  it: 
and  frran  hence  it  follows,  not  only  that  a  Protestant  wife,  and  Protestant  i8«u^ 
would  be  entitied  to  have  the  trusts  performed,  but  that  a  Papist  should  not  lose  t]ie 
benefit;  for  if  a  specific  performance  of  the  covenant  or  trust  must  be  decreed,  it 
must  by  the  rules  of  equity  be  decreed  in  toto;  and  being  lawful  at  the  time  wbeo 
the  covenant  was  created,  the  subsequent  prohibition  shall  not  disable  tiie  Papist 
from  performing  that  covenant,  though  some  of  the  trustB  affecting  the  lands  to  be 
settled,  might  be  beneficial  to  himself  and  his  heirs. 

Much  weight  was  laid  in  the  argument  of  this  cause  upon  the  words  of  the 
covenant,  which  give  eonnienient  time  to  invest  the  money  in  land ;  and  it  was  said, 
that  by  virtue  of  those  words,  the  covenantor  having  time  during  his  whole  life  to 
make  the  purchase,  and  the  disabling  act  intervening  before  any  purchase  was  m&de, 
he  was  absolutely  discharged  by  a  parliamentary  incapacity  from  the  performance 
of  his  covenant.     But  it  was  submitted,  that  t^is  reasoning  could  have  no  weight. 
If  the  covenant  had  directed* the  money  to  be  laid  out  in  land  within  six  months,  or 
any  other  short  limited  time  after  tJie  marriage,  and  that  time  had  elapsed  before 
a  purchase  made,  or  the  disabling  statute  had  passed,  tJie  breach  of  it  would  bare 
bound  tlie  assets  of  the  covenantor  at  law,  and  tjie  heir  would  have  been  entitled  to 
damages  against  the  executor,  on  the  foundation  of  the  covenant:  and  though  the 
present  covenant  allowed  eonvenient  time  to  the  covenantor,  i.e.  his  whole  life,  so 
that  he  could  not  be  charged  for  a  breach  of  covenant  at  law ;  yet  it  must  be  under- 
stood in  this  qualified  sense,  unless  hastened  by  the  request  of  tiie  trustee.     Eight  or 
nine  years  passed  between  the  marriage-agreement,  and  the  disabling  statute;  it 
was  the  neglect  of  the  trustee,  not  to  call  for  a  performance  before  that  law  passed ; 
and  his  negligence  ought  not  to  prejudice  the  cettui  que  trust,  or  affect  the  operation 
of  the  covenant  in  a  Court  of  Equity.     But  supposing  the  covenant  might  be  severable 
after  the  disabling  statute,  and  was  capable  of  being  performed  only  in  favour  of 
Protestants,  and  not  in  favour  of  Papists,  by  an  actual  specific  execution  of  the  trusts, 
in  purchasing  lands  under  a  decree ;  yet  still,  unless  the  covenantor  had  done  some 
act  to  declare  his  intention  to  discharge  the  [ISO]  descendible  quality  which  the 
trust  had  given  to  the  money,  his  heir  might  t^e  it  qiMsi  by  descent ;   and  even  if 
he  were  a  Papist,  the  Ck>urt  of  Chancery  might  decree  the  payment  of  it  to  him, 
though  that  Court  would  not  aid  him  by  the  sanction  of  a  decree,  to  lay  it  out  in 
lands;  and  this  without  the  possibility  of  any  inconvenience  designed  to  be  pre- 
vented by  the  statute,  or  apprehended  in  any  one  case  ever  adjudged  upon  it    If 
indeed,  after  payment  of  the  money  under  such  a  decree,  the  popish  heir  should  think 
fit  to  invest  it  in  lands,  he  would  do  it  at  his  own  peril ;  and  the  disabilities  imposed 
by  law  would  have  the  same  force  against  him,  as  if  the  money  had  been  originaUr 
part  of  his  own  personal  estata     And  as  there  seemed  to  be  no  ground  for  con- 
tending, that  the  covenant  was  made  void  or  impossible  by  the  subsequent  disabling 
statute,  at  least  to  every  purpose ;  so  neither  was  there  any  colour,  from  the  disability 
imposed  on  the  popish  covenantor,  to  raise  a  presumption  of  his  intent  to  consider 
the  money  as  personal  estate,  so  far  as  concerned  the  uses,  which  were  within  his 
own  power.     There  is  no  instance  in  law,  where  the  implied  consent  of  every  subject 
to  an  act  of  parliament,  has  been  held  to  infer  a  mutual  consent  between  contracting 
parties,  to  supersede  actual  preceding  contracts,  or  an   intention   in   any  person 
beneficially  interested  in  a  particular  trust,  to  renounce  or  alter  that  trust,  without 
plain  words,  or  necessary  implication  upon  the  act;  and  in  this  case,  the  pohcv  of 
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the  disabling  statute  was  not  adTanced  or  supported,  even  if  tiie  appellant  had  been 
a  Papist,  aa  he  was  not,  by  changing  the  settled  course  of  equity  in  favour  of  an  heir 
against  an  executor,  without  such  express  declaration  or  acts  of  the  covenantor,  a^ 
would  be  expected  in  all  otiier  cases.  It  was  therefore  hoped,  that  the  order  of  disi- 
mission  would  be  reversed ;  and  that  the  respondent  Maire  would  be  directed  to  lay  out 
the  £12,000  in  a  purchase  of  lands,  or  pay  tiie  same  to  the  appelant,  with  interest 
fn»a  the  time  of  Mr.  Talbot's  death. 

On  the  other  aide  it  was  contended  (C.  Pratt,  B.  Clayton),  that  Mr.  Talbot  was  not 
limited  by  the  articles,  to  any  precise  time  for  laying  out  the  money  in  the  purchase 
of  lands;  and  the  disabling  statute  having  passed  before  the  money  was  actually  laid 
out,  he  could  not  afterwards  invest  the  same  in  land,  to  the  uses  agreed  upon  and 
specified  in  the  articles.     That  the  appellant  could  only  claim  by  descent  from  Mr. 
Talbot,  as  his  heir  at  law ;  and  ihei  ancestor  being  by  the  act  disabled  from  purchasing 
lands,  or  taking  any  interest  therein,  his  heir  could  inherit  nothing  in  right  of  such 
faeinhip,  nor  take  any  thing  by  descent  from  such  ancestor ;  it  being  an  undoubted 
and  invariable  rule  in  law,  that  before  the  heir  can  in  any  wise  be  allowed  or  admitted 
to  succeed,  or  be  entitled  by  descent,  he  must  first  shew  that  his  ancestor  was  actually 
seised,  and  died  so  seised.     That  it  was  not  necessary  to  shew  any  express  declaration 
fay  Mr.  Talbot,  that  the  £12,000  should  be  considered  as  money,  and  not  as  land : 
for  afier  passing  the  act,  it  became  impracticaUe  for  him  to  convert  it  into  land ; 
[161]  and  the  operation  of  the  act  in  disabling  him  to  purchase  land,  and  in  altering 
the  nature  of  the  estate,  was  equally,  if  not  more  strong  and  effectual  than  any  declara- 
tion which  Mr.  Talbot  could  have  made.     Besides,  he  must  have  thought  it  unnecessary 
to  declare  that  it  should  be  money,  when  the  legislature  had  already  in  effect  enacted, 
that  it  should  so  remain  and  be  considered,  and  should  not  be  invested  in,  or  con- 
sidered as  land.     But  if  it  was  necessary  to  shew  any  such  consent  or  intention  of  Mr. 
Talbot,  in  the  eye  of  the  law,  his  consent  as  well  as  that  of  all  other  subjects.  it> 
supposed  and  considered  as  given  to  every  act  of  parliament;   and  therefore  Mr. 
Talbot,  by  passing  this  act,  consented  in  the  most  binding  manner,  that  the  £12,000 
should  not  be  laid  out  in  land,  but  remain  in  money.     Further,  Mr.  Talbot  from  the 
time  that  the  mortgages  mentioned  in  the  articles  were  paid  off,  till  his  death,  never 
kept  this  £12,000  as  a  separate  fund,  but  suffered  it  to  be  mixed  and  blended  with 
his  other  personal  estate ;  which  was  an  additional  proof  of  his  intention,  that  th* 
same  should  be  deemed  money,  succeeded  to  as  such,  and  go  to  his  personal  repre- 
sentative. 

After  hearing  counsel  on  this  appeal,  it  was  obobrbu  and  AnjUDGBD,  that  the 
same  should  be  dismissed,  and  the  order  of  dismission  therein  complained  of,  affirmed. 
(Jour.  vol.  29.  p.  230.) 


Casi  8. — Naphtali  Franks  and  others, — AppellaiUs ;  Joseph  Martin 
and  others, — -Respondents  [11th  March  1760]. 

[Mew's  Dig.  xii.,  813.  S.C.  1  Eden,  309.] 

A.  on  the  marriage  of  one  of  his  daughters,  covenants  that  sha  and  her  children 
should,  after  his  death,  divide  with  his  sons,  half  a  share  of  what  he  should 
think  proper  to  be  inherited  by  the  most  beloved  of  his  sons.  A.  afterwards 
made  his  will,  without  leaving  any  tiling  to  this  daughter,  or  her  children. 
Held,  that  the  covenant  was  intended  to  operate  only  in  the  event  of  an  in- 
testacy. 

DxoBn  of  Lord  Keeper  Henley  ArriRMKo. 

The  question  arose  on  a  Jewish  contract  of  marriage,  and  is  curious  from 
that  circumstance,  but  can  scarcely  be  thought  to  form  a  precedent. 

Mr.  Moses  Hart  was  in  the  year  1720,  and  for  some  years  before,  deeply  engaged 
in  buying  and  selling  of  stocks,  in  which  business  the  greatest  part  of  his  fortune, 
which  was  at  that  time  very  considerable,  was  necessarily  employed.  About  this 
period,  Mr.  Hart  proposed  a  match,  which  afterwards  took  place,  between  Mr.  Isaac 
Franks,  who  was  then  a  considerable  dealer  in  jewels,  and  worth  about  £80,000, 
and  his  eldest  daughter  Sincha,  or  Frances,  who  was  then  about  fifteen  years  of  age. 
H.L.  n.  593  38 
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Mt.  Halt,  on  the  treaty  about  tike  marriage-aettlsmieBt,  -mas  unwiUing  to  [IfiS]  put 
-with  any  oonsider«ble  sb&re  of  1lu9  eetate,  which  wfw  eoaploTed  ia  m>  lucrative  a  w»j, 
and  therefore  proposed  to  Mr.  Fnanka,  to  give  him  a  pveaent  iortime  of  £^6080  with 
his  dau^ter,  together  with  £600  ior  clo^aa,  and  to  seoure  the  payment  of  widi 
additional  fortune,  as  is  mentioned  in  the  following  arttdea,  for  the  benefit  of  tix 
intended  husband,  and  his  wife,  and  their  issue.  Mr.  Franks  accepted  the  proposal, 
and  accordingly  articles  of  agreement  in  the  Hebrew  language,  were  entered  into 
and  executed  by  Moses  Hart,  Isaac  Franks,  and  Sinoha  Hart,  whieh  articles  being 
translated  by  a  notary  public,  skilled  in  that  language,  are  to  the  following  effect: 

"  On  Tuesday  the  5Ui  day  of  the  month  Sivan,  in  the  year  6180,  from  the  creation 
of  the  world,  according  to  tJoB  way  of  reckoning  we  use  here  in  the  city  of  London. 
Before  us  the  underwritten  [witnesses]  petrsonally  came  and  appeared  Mr.  Mosea, 
the  son  of  Naphtali  Hart,  deceased,  and  Mr.  Isaac,  the  son  of  Naphtali  Hart  Fraoki 
deceased,  who  in  order  to  confirm  and  corroborate  these  presents,  did  before  us  sig^ 
the  same,  as  also  the  translation  thereof,  which  was  made  from  the  Hebrew  into  t^ 
English  language,  in  presence  of  the  notary  puUic,  named  Thomas  Baky  [Booking] 
both  being  of  the  same  tenor  and  date,  the  only  difference  being,  that  tiie  said  trans- 
lation, which  they  have  likewise  signed,  is  written  in  the  English  language,  in  orda 
for  them  the  better  to  understand  the  true  meaning  of  the  contents  thereof.    And 
these  are  the  conditions  mentioned  with  truth  and  justice,  which  are  made,  pursusgt 
to  the  commands  and  statutes  of  our  holy  law,  and  the  institutions  of  our  rabbici  of 
blessed  memory.     The  first  condition  is  as  usual;  the  gentleman  [the  said  Isssc 
Franks]  did  declare  before  us,  that  he  doth  intend  to  marry  the  maiden  lady  His 
Sincha,  the  daughter  of  the  said  Moses,  with  a  wedding  ring,  and  uikder  a  can(^, 
according  to  the  law  of  Hoses  and  Israel ;  and  did  say,  by  reason  of  the  love  and  affw- 
tion  he  doth  bear  for  her,  he  is  willing  to  make  an  addition  to  her  marriage  portion;     ^ 
whereupon  we  the  underwritten  witnesses  took  possession  of  him  (the  said  Franks) 
by  his  signing  these  presents ;  and  he  did  oblige  himself  to  give  unto  her,  the  sum  ol 
nine  thousand  pounds  sterling ;   and  agreed  also  that  all  her  pafaphemalia,  be  the 
same  of  silver,  gold  or  jewels,  for  the  use  or  ornament  of  her  person,  and  all  her     ' 
wearing  apparel,  and  the  furniture  bdonging  to  the  house,  do  and  shall  belong  unts 
her.     Tliis  is  the  first  condition.     The  second  condition.     It  is  declared  and  agreed, 
by  and  between  the  said  parties,  that  if  the  said  Isaac  shall  happen  to  depart  Uui 
life,  within  the  first  year  of  his  marriage,  without  leaving  any  issue,  begotten  on 
the  body  of  his  [said  intended]  wife,  the  said  Sincha  daughter  of  the  said  Mosei, 
then  and  in  such  case,  his  said  wife  shall  have  but  £6000  sterling,  (being  the  som 
of  £6000  sterling,  her  father  did  give  her,)  and  all  the  silver,  gold,  and  jewels,  be- 
longing to  her  as  aforesaid,  and  her  wearing  apparel  and  furniture  [163]  belonging 
to  tihe  house :  and  if  the  said  gentleman  shall  happen  to  die  after  the  first  year  of  hit 
said  marriage,  then,  and  in  such  case,  his  wife  the  said  Sincha  shall  have  the  sum  of 
£7500  sterling,  and  all  the  silver,  gold,  jewels,  wearing  apparel,  and  fumitnre 
abovemention^ ;  but  if  the  said  gentleman  shall  happen  to  die  after  the  expiration 
of  two  years,  to  be  accounted  from  tiie  time  of  his  said  marriage ;  then,  and  in  such 
case,  his  said  wife  shall  have  the  sum  of  £9000  sterling,  and  all  the  silver,  gold,  wear- 
ing apparel,  and    furniture  belonging  to  the  house.      This  is  the  second   condition 
Tiiirdly,  if  the  said  wife,  Sincha,  the  daughter  of  the  said  Moses,  sliall  happen  to  die 
within  the  first  year  of  her  marriage ;  then,  and  in  such  ease,  the  said  Isaac  shall  be   i 
obliged  to  return  the  marriage  portion,  being  the  sum  of  £6000  sterling,  and  all 
her  wearing  apparel  and  paraphernalia,  whidi  her  father  the  said  Moses  did  give 
her ;  and  if  the  said  wife  Sincha  shall  happen  to  die  in  the  aeoond  year  after  her  said 
marriage ;  then,  and  in  such  case,  the  said  Mr.  Isaac  shall  be  obliged  to  >«tum  the 
sum  of  £3000  sterling,  and  aU  her  paraphernalia  and  wearing  appairel,  which  ber 
father  did  give  her ;  but  if  the  said  wife  Sincha  shall  die  after  the  expiration  of  tn 
years ;  then,  and  in  such  case,  the  said  Isaac  shall  be  free,,  and  ahadl  not  be  <d>liged  to 
return  to  her  father  the  said  Moses,  his  heirs  or  assigns,  any  thing  whataaevw, 
agreeable  to  our  law;  which  is,  that  the  husband  doth  inherit  the  marriage  poitioB 
brought  by  his  wife,  whieh  *6,i&  law  is  agreeable  to  the  law  received  on  M»unt  Siaai 
This  is  t^e  third  condition.     The  fourth  condition.     The  said  Mr.  ^Bhises  aposk- 
^neously  of  his  own  accord,  and  without  the  least  compulsion  whatsoever,  brt 
.heartily  with  a  willing  mind,  and  after  mature  deliberation  did  oblige  hims^fl  cay- 
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iug  in  maimer  foUowing ;  I  do  take  upop  myBelf  w  an  absolute  debt,  and  viU  tiiat 
the  nme  Bfaail  be  iqaon  me,  and  upon  my  hMxt  after  me,  as  an  absolute  debt,  that  my 
childiwi  after  my  decease  shall  perform  all  the  artides  herein  mentioned ;  that  Tny  twid 
iaMghier  Sineha,  the  intended  wife  of  my  intended  ton^n^aw,  Mr.  Isaac,  the  ion  of 
Mr.  NajAtali  HaH  Franks  deceased,  he  and  her  ehiidren  begotten  &y  her  said  hut- 
band  the  said  Mr.  Isaac,  shall  divide  viith  my  sons,  ludf  a  share  of  a  son,  that  is  to 
lay,  all  what  I  shaU  think  proper  to  he  inherited  hy  the  most  beloved  of  my  sons,  my 
said  daughter  and  her  issue  shall  inherit  half  a  share  of  a  son;  vad.  my  said  intended 
aon-in-law  shall  be  curator  and  guardian  of  her  share,  wbidi  she  shall  so  inherit  from 
me  in  his  lifetime;  and  after  my  decease,  I  have  conditioned  and  obliged  myself  in 
this  express  manner,  that  my  daughter  Sineha,  and  her  issue,  and  her  said  husband 
ihall  inJierit  half  a  share  of  a  son,  exclusive  of  the  real  estates,  houses  and  lands, 
which  I  have  purchased  to  this  day,  in  which  my  said  son-in-lav  and  daughter  shall 
uot  have  any  share  or  inheritencei,  but  the  same  shall  all  belong  to  my  8<»ia  only. 
And  mj  meaning  and  intention  likewise  is,  that  if  when  God  shall  be  [164]  pleased 
to  take  me  otU  of  this  world,  any  of  my  daughters  shall  happen  to  be  spinsters  and 
unmarried;  then,  and  in  such  ease,  each  and  every  of  tny  said  maiden  daughters 
shall  first  of  all  take  their  portion  uf  £6000  sterling,  and  £600  sterling  more  for 
dothes  or  apparel,  for  her  or  tlieir  share  out  of  the  whole  estate  which  I  sliaU  die  pos- 
sessed of:   And  the  reason  why  they  shall  so  take  first  the  said  sums,  is,  because  I 
now  give  my  daughter  Sineha  tiie  [intended]  wife  of  my  said  [intended^  son-inrlaw, 
Mr.  Isaac  Franks,  £6000  sterling,  for  her  marriage-portion,  and  clothes  or  apparel 
to  the  amount  abovemcntioned :  and  after  my  said  unmarried  daughters  shall  have 
received  the  same,  then  the  rest,  residue  and  remainder  I  shall  die  possessed  of,  shall 
be  divided  in  manner  following :  That  is  to  say,  to  my  sons  two  Glares,  and  to  the 
gentleman  my  [intended]  son-in-law,  and  my  daughter  Sineha,  and  her  issue,  and 
the  rest  of  my  daughters,  to  each  of  ihem  half  a  share  of  a  son  su  aforesaid,  ezdusive 
of  the  real  estates,  houses  and  lands,  I  am  at  this  present  time  possessed  of :  and  my 
meaning  and  intention  also  is,  that  if  my  said  daughter  Sineha  shall  die  without 
leaving  any  issue,  then,  and  in  such  case,  my  said  [intended]  son-in>Iaw  shall  have 
no  daim  or  demand  upon  me,  or  upon  my  children :  And  if  my  said  daughter  shall 
die  leaving  issue,  and  afterwards  the  said  issue  shaU  also  die,  then,  and  in  such  case, 
after  the  death  of  my  said  [intended]  son-in-law  Mr.  Isaac  Franks,  the  sum  which  my 
said  [intended]  son-in-law,  my  davghter  and  her  issue,  shall  have  inherited,  shall  be 
and  belong  to  me,  and  my  children  and  heirs  for  ever,  for  their  inheritance;  and 
vbis  is  expressly  so  conditioned,  in  order  that  my  estete  may  not  be  lessened  upon 
that  account.     All  which  said  conditions  they  the  said  parties  [to  wit]  Mr.  Moses, 
the  son  of  Naphtali  Hart  deceased,  and  Mr.  Isaac,  the  son  of  Mr.  Naphtali  Hart 
Eranks  deceased,  have  bound  and  obliged  themsdves  to  perform.     And  thereupon 
we  [the  said  witnesses]  on  the  part  and  behalf  of  the  said  woman,  have  taken  pos- 
fceasion  of  the  said  parties,  by  a  proper  instrument  for  taking  possession,  without 
Ambiguity  or  reservation,  and  not  as  if  it  was  a  copy  of  an  agreement,  but  an 
absolute  one,  annulling  and  making  void  any  protests  or  writings,  which  do  or  shaU 
contradict  theee  presents,  in  the  same  terms  our  rabbies  make  use  of  to  annul  pro- 
tests, etc.  and  all  is  rig^t,  strong  and  binding." 

Two  parts  of  these  artidee  were  written  in  Hebrew,  and  in  the  character  made 

use  of  among  the  German  Jews,  by  Aaron  Hart,  head  rabbi  of  the  German  Jews 

synagogue  in  London,  and  brother  of  the  said  Moses  Hart,  who  was  a  Germah  Jew, 

upon  paper  duly  stampt,  and  were  signed,  sealed  and  delivered  by  the  parties,  and 

Kinyan,  or  possession  token  thereon,  which  is  a  ceremony  used  among  the  Jews  in 

the  obligations  which  they  mean  to  make  the  strongest  and  most  binding.      And 

these  deeds  were  execute,  and  the  ceremony  performed,  in  the  presence  of  Jehid 

Michael,  the  son  of  Moses  Joseph,  reader  to  the  synagogue  of  London,  and  Samud, 

the  son  of  Judah  Leb,  clerk  to  the  said  synagogue,  [155]  both  of  whom  subscribed 

their  names  as  witnesses  to  the  said  deed,  and  the  contents  of  it,  and  one  of  the  parts 

of  the  deed  remained  with  the  father  Mr.  Hart,  and  the  other  with  the  husband  Mr. 

Franks;   but  the  English  translation  referred  to  by  the  artidas,  as  having  been 

signed  by  the  parties,  was  jM>t  to  be  iound,  and  it  was  doubted,  wbethw  any  such  was 

ever  signed  or  executed,  as  a  parchment  ingrossmant  unexecuted,  and  with  many 

blanks  in  it,  was  found  after  tba  death  of  Mr.  Hart,  among  Mr.  Isaac  Franks's  papers, 

which  seecned  to  agree  in  substance  with  the  trandation  since  made  of  the  said  articles. 
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At  the  time  the  above  articles  were  entered  into,  Mr.  Hart  had  only  one  wo 
living,  named  Hyam,  who  was  then  about  ten  years  of  age,  and  four  daughlcn, 
viz.  the  said  Sinoha,  or  Frances,  his  eldest  daughter,  Judy,  Bilah,  and  Rachael. 

Mr.  Mosee  Hart  was  a  German  Jew,  and  Mr.  Isaac  Franks  the  son  of  a  Geraum 
Jew ;  and  the  above  contract  so  entered  into  between  them,  was  the  usual  marriige- 
settlement  between  German  Jews,  among  whom  it  is  common,  On  the  marriage  of  • 
daughter,  to  secure  to  her  or  her  issue,  a  share  of  their  fcMtunes  in  proportion,  or 
with  reference  to  the  share  of  a  son,  so  that  in  case  of  intestacy,  the  estate  of  the 
father  shall  be  considered  as  divided  among  his  children,  in  such  manner,  that  the 
son  or  sons,  if  any  such  shall  be  living  at  tiie  death  of  the  father,  shall  take  double 
the  share  of  a  daughter ;  and  if  the  father  shall  by  his  will  give  to  any  son  moretiian 
he  would  have  been  so  entitled  to  in  case  of  an  inteetacy,  then  the  daughter  or  her 
issue  shall  have  a  moiety  of  such  larger  share ;  and  if  there  shall  be  no  son  living  «i 
the  death  of  the  father,  then  she  or  her  issue  shall  be  entitled  to  an  equal  share  with 
tiie  other' daughters,  considering  the  estate  as  to  be  divided  among  them. 

On  the  31st  of  May  1720,  the  marriage  was  scdemnized  by  Aaron  Hart,  the  rablN, 
khe  said  Moses  Hart's  brother ;  and  it  being  usual  to  read  over  and  explain  such  mar-  i 
riage  contracts  in  the  presence  of  the  subscribing  witnesses,  to  the  parties  who  de- 
clare their  assent  or  agreement  to  the  contents  thereof,  the  same  was  done  in  the 
present  case,  and  the  said  Aaron  Hart,  who  wrote  over  the  two  parts  thereof  to  be 
executed,  was  perfectly  skilled  in  the  Hebrew  language;  and  Moses  Hart  hinudf 
also  understood  that  language,  and  had  a  counter  part  of  the  articles  executed  br 
all  the  parties  in  his  custody,  from  the  time  of  the  execution  thereof  to  the  time  o! 
his  death ;  and  the  same  was,  upon  his  death,  found  among  his  papers  by  his  executor*, 
and  was  produced  by  them  at  the  hearing  of  the  cau&ea  aftermentioned. 

Thtre  was  issue  of  this  marriage  Henry  Isaac  Franks,  and  the  appellant  FbJi*, 
the  only  two  children  of  the  said  Isaac  Franks  and  Sincha  his  wife. 

In  1723,  Judy,  Mr.  Hart's  second  daughter,  integrmarried  with.  Mr.  E3ias  Le^. 
to  whom  he  gave  the  same  fortune  as  Mr.  Isaac  Franks  had  with  his  wife;  and  ic 
1743,  Bilah,  his  third  daugh-[166]ter,  intermarried  with  Aaron  Franks,  who  bein; 
a  gentleman  of  large  fortune,  and  in  great  eeteem,  Mr.  Hart,  in  order  to  engage  him 
to  marry  his  daughter,  gave  him  £10,000  for  a  portion,  and  some  time  after  added 
£4000  more  to  Mrs.  Levy's  fortune,  to  make  her  equal  with  Bilah,  thi  wife  of  die 
said  Aaron  Franks ;  but  he  gave  nothing  more  to  Sincha,  as  she  was  eo  wdl  pro- 
vided for  under  her  marriage  articles. 

In  1730,  Rachael,  the  fourth  daughter,  intermarried  with  Michaei  Adolphns; 
but  Mr.  AdolphuB  being  a  gentleman  of  no  large  fortune,  Mr.  Hart,  in  order  that  hit 
said  daughter  Rachael  might  live  in  the  same  rank  of  life  as  his  other  daughters, 
thought  proper  to  settle  an  annuity  upon  her  for  life  of  £1000  per  ann.  to  which  he 
afterwards  made  an  addition. 

Hie  said  Isaac  Franks,  who  died  in  October  1736,  by  his  will  gave  his  said  wife 
£9000  sterling,  and  all  her  jewels,  not  exceeding  £500,  and  all  his  plate,  linen,  ek. 
in  both  his  dwelling-houses,  and  also  an  annuity  of  £300  during  her  widowhood, 
and  which  by  his  will  he  declared  to  be  in  satisfaction  of  all  claims  and  demand* 
she  might  have  upon  his  rpal  or  personal  estate,  by  virtue  of  a  certain  deed  or  paper 
writing  thentofore  signed  by  him  in  the  Hebrew  language  (meaning  the  said  mar- 
riage articles^  or  otherwise  howsoever ;  and  appointed  the  said  Aaron  Franks  sole 
'execu1x>r  of  his  will,  who  duly  proved  the  same,  and  paid  Mrs.  Franks  her  legracies, 
and  her  annuity  till  she  died,  in  January  1754. 

In  1738,  Hyam  Hart,  the  only  son  of  Moses,  died  intestate'and  unmarried. 

In  November  1742,  the  appellants  intermarried;  and  on  the  16th  of  December 
following  Henry  Isaac  Franks  was,  by  an  inquisition  taken  upon  a  commission  oi 
lunacy,  found  to  be  a  lunatic;  and  the  said  Aaron  Franks  was  appointed  conunittec 
of  his  personal  estate. 

Mrs.  Judy  Levy  survived  her  husband  Elias,  who  left  issue  by  her  onlj  oae 
daugher,  who  died  intestate  in  1764 ;  Mrs.  Bilah  Franks,  wife  of  the  said  Aaroa 
Franks,  likewise  died  in  1749,  leaving  Phila  Franks,  and  Priscilla  Franks,  the 
infants,  her  only  two  daughters,  and  no  other  issue :  Mrs.  Adolphus  is  stOI  lirinic 
but  hath  not,  nor  ever  had,  any  issue. 

Moses  Hart  died  in  November  1756,  having,  on  the  2d  of  April  preceding.  luade 
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his  vill,  and  appointed  the  said  Michael  Adolphus,  together  with  Joseph  Martin,  and 

Lazarus  Simons,  executors  thereof ;  and  he  afterwards  made  several  codicils.     And 

by  hit  gaid  will  and  codicils,  he  confirmed  the  settlement  made  on  the  marriage  of 

his  said  daughter  Rachael,  and  gave  life  annuities  to  his  three  sisters,  Margoles,  the 

wife  of  Hr.  Lazarus  Simons,  and  the  respondents  Judith  Hart,  and  Jacobed  Hart> 

spinsters,  and  several  other  legacies  and  annuities,  and  chargeable  therewith;  he 

gave  the  ruid/mim,  of  his  estate  to  his  executors,  in  trust  for  his  two  daughters,  Mrs. 

Lery  snd  Mrs.  Adolphus,  and  the  issue  of  the  latter,  if  she  should  have  any ;  and 

after  the  decease  of  his  [167]  said  daughters,  if  Mrs.  Adolphus  should  die  without 

issue,  then  in  trust  for  his  said  three  sisters,  and  the  survivors  and  survivor  of  them ; 

uid  after  their  deceases,  in  trust  for  the  respondenta  Moees  and  Naphtali   Hart,  the 

two  sons  of  his  half  brother  Solomon  Hart,  and  their  issue ;  and  in  default  of  issue 

bj  them,  then  in  trust  for  his  right  heirs.     But  he  did  not  in  such  will  so  much  as 

mention  the  names  of  his  grand  children,  Henry  Isaac  Franks,  and  the  appellant 

Phila,  or  either  of  thran.     In  one  of  the  codicils,  however,  there  was  IJne  following 

clause:   Whereas  I  gave  to  large  portions  to  my  gon»^n-law,  and  thfi  immetue  tumt 

they  have  got  by  my  meant,  and  also  the  large  ettatet  they  are  and  wiU  be.  pattetted 

of,  M  the  reason  of  my  not  leaving  my  dear  grandchildren  (meaning  the  appellant 

Phila  and  her  brother,  and  the  daughters  of  Aaron  Franks)  any  legacies;  and  I  do 

hereby  declare,  that  I  always  had  and  have  the  greatest  love  and  regard  for  them, 

and  wish  them  health  and  long  life,  that  they  may  live  and  enjoy  their  plentiful 

fortunes. 

The  executors  of  Mr.  Moeee  Hart  proved  his  will  and  codicils  in  the  Prerogative 
Court  of  Canterbury,  and  possessed  themselves  of  his  personal  estate,  and,  as  trustees 
under  his  will,  entered  on  and  received  the  rents  and  profits  of  his  real  estate  (con- 
sisting partly  of  freehold  and  partly  of  copyhold)  exclusive  of  the  real  estate  which 
he  was  seised  of  at  the  time  of  entering  into  the  marriage  articles ;  and  soon  after  Mr. 
H&rt'a  death,  the  appellants  applied  to  the  executors  for  an  account  of  the  estate,  and 
satisfaction  of  their  claims  under  the  said  marriage-articles,  but  which  the  executors 
refuged  to  give,  on  pretence  that  Mr.  Hart  was  imposed  on  in  entering  into  the  said 
articles,  if  he  really  executed  the  same,  and  that  they  w«re  not  binding  on  him  or  his 
estate. 

Whereupon  the  appellants,  in  Trinity  term  1757,  exhibited  their  original  bill  in 
the  Court  of  Chancery,  which  was  afterwards  amended,  against  the  respondents,  set- 
ting forth  the  said  articles,  and  the  several  other  matters  before  stated,  and  insisting 
on  a  satisfaction  of  their  claims  under  the  articles  out  of  the  estate  of  Moses  Hart,  who 
had  it  not  in  his  power  to  dispose  of  his  estate  by  wiU,  contrary  to  the  tenor  of  the 
said  articles,  so  far  as  concerned  the  right  and  interest  of  the  appellants  under  the 
tame,  or  so  as  to  deprive  them  of  the  benefit  thereof  j  and  that  he  himself  was 
sensible  thereof,  and  well  knew  the  same,  and  had  in  his  lifetime  produced  the  counter- 
part of  the  said  articles  to  one  or  more  persons,  and  spoke  and  discoursed  of  the 
sontents  thereof,  and  considered  the  same  as  bindingon  him,  and  never  complained  or 
pretended  that  he  had  been  anywise  imposed  on  therein.  The  appellants  therefore 
prayed  by  their  bill,  that  an  account  might  be  taken  of  the  said  Moses  Hart's  estate, 
md  that  they  naight  be  paid  such  share  thereof  as  they  were  entitled  to  under  the  said 
narriage-articles,  and  that  the  articles  might  be  established  and  carried  into  execu- 
ion. 

To  this  bill  the  respondents  put  in  several  answers,  and  such  of  them  as  were 
laimants  under  Mr.  Hart's  will  insisted,  that  he  [168]  being  unacquainted  with  the 
uiguage  and  character  fn  which  the  articles  were  written,  was,  in  case  he  signed  the 
ame^  imposed  upon  therein ;  that  he  always  understood  the  articles  to  be  only  a 
letuba,  which  did  not  bind  the  father  of  the  bride,  but  the  husband  only,  and  tiiat 
e  had  frequently  in  his  lifetime  declared,  that  he  had  power  over  his  fortune,  and 
'ould  dispose  of  the  same  as  he  thought  fit ;  that  it  was  in  his  power  to  give  and  devise 
is  real  and  personal  estates  as  he  had  done  by  his  will,  and  that  the  appellants,  or 
ither  of  them,  had  no  right  to  any  part  thereof  under  the  said  marriage  contract. 

The  respondents  Joseph  Martin,  Michael  Adolphus,  and  RachJael  his  wife, 
aaarus  Simons  and  Margoles  his  wife,  Judy  Levy,  Judith  Hart  and  Jacobed 
art,  Naphtali  Hart,  and  Moses  Hart,  thought  proper  to  exhibit  a  cross  bill 
gainst  the  appellants,  and  the  said  Aaron  Franks  and  his  two  daughters  Phila  and 
riscilla  Franks ;  thereby  alledging  (among  other  things)  that  Isaac  Franks  was,  at 
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the>  time  of  hitr  itttetmariiage  •Wiih  Sinohft,  poasMBed  of  a  small  fortuiie,  and  tint 
Moeee  Hart  not  only  gaVft  him  £6000^  as  d»  portion  of  Sincha,  With  proper  trnd  sait 
able  o)othe«,  but  did  also,  at  of  about  l9ie  time  of  Bobh  marriage,  give  or  pay  onto  the 
said  baac  Franks  £3000  which  appeared  hy  entries  made  by  Isaac  Praiiks,  in  boob 
kept  by  him,  and  also  by  entries  in  books  kept  by  Mr.  Hart's  bankers :  list  HoM 
Hai«t  and  Isaac  Franks  professed  the  JeMish  t'eligion,  and  that  it  was  usual  for  pemoi 
professing  such  religion,  upon  theij*  marriage,  to  entef  into  and  sign  a  writing  c«W 
a  Hetuba  in  the  Hebrew  tongue:  that  ift  ctoformity  to  ffn«h  custom,  there  w*«  on  tie; 
marriage  of  ihe  said  Isaac  Franks  with  the  said  Sincha  Hart,  not  only  a  Ketalit 
entered  into  by  them  in  the  ancient  Hebrew  tongue,  but  that  tiiere  was  also  an  agrtd 
ment,  or  proper  deed  of  settlement,  drawn  in  the  English  tongue,  and  signed  by  " 
parties  tjiereto,  or  otherwise  properly  acknowledged  or  agre^  to  be  the  aMemi 
made  on  the  said  marriage,  as  a  provision  for  the  wife  and  children  of  iiie  marritf 
That  if  Mr.  Hart  did  execute  or  sign  such  Hebrew  writing,  or  the  duplicate  then 
the*  same  was  a  fraud  upon  him,  and  tiiat  he  was  imposed  upon  tiierein,  and  that 
Hebrew  writingVas  delivered  to  him  as  the  Ketuba  made  on  the  marriage  of  hi« 
daughter  Sincha,  and  that  he,  bdieving  it  to  be  nothing  more  than  a  Ketuba, 
looked  u]Son  the  same  in  his  lifetime  as  containing  any  agreements  therein, 
would  be  binding  on  his  estate  and  fortune ;  and  that  in  ftict  such  Hebrew  wril 
if  really  executed  or  signed  by  Mr.  Hart,  (which  they  did  not  admit,)  did  not,  u 
insisted,  contain  any  agreement  whatever  which  ought  to  bind  his  estate,  and  tint 
had  no  valuable  consideration  for  entering  into  the  same.     The  bill  also  dM 
tiiat  the  appellants,  or  Aaron  Franks,  had  in  their  custody  the  English  conti 
which  had  been  entered  into  on  the  marriage  Of  the  said  Isaac  Franks  with  the 
Sincha,  and  that  being  advised,  or  believirig,  that  neither  the  children  of  the 
Sincha,  or  Bilah,  would  be  entitled  to  any  pal-t  of  Mr.  Harf  s  estate  under  the 
[IBQJ  Hebrew  contract,  in  case  such  English  agreement,  or  any  copy  or  minutti 
draft  of  such  agreement,  was  to  appear  or  be  produced,  the  appellants  ooncealfld 
same  and  the  said  copy,  and  set  up  a  claim  under  the  Hebrew  contract.     The 
tiierefore  prayed,  that  they  might  be  decreed  peaceably  and  quietly  to  enjoy 
several  legacies  under  the  will  and  codicils  of  Moses  Hart,  freed  and  discharged 
all  claims  and  demands  to  be  made  on  them  by  or  under  the  said  Hebrew  contf 
(hat  t^e  plaintiffs  might  have  a  discovery  of  the  several  matters  mentioned  in 
bill,  and  that  the  Hebrew  contract  might  be  delivered  up  to  be  cancelled. 

The  appellants,  by  their  answer  to  this  cross  biH,  denied  the  seTeral  cfat 
therein,  and  set  forth  a  copy  of  the  English  blank  and  unexecuted  ingrossment ' 
among  Mi'.  Isaac  Franks's  papers,  and  d&nied  that  they  knew  or  beliered 
was  any  English  writing  entered  into  on  the  said  marriage,  or  that  they  ewr 
any  agreement  or  writing  made,  or  intended  to  be  made  on  such  marriage,  excef 
Hebrew  contract,  and  except  that  they  had  found  such  English  ingrossment  as  i 
said,  which  th^  had  never  seen,  or  heard  of,  till  after  the  death  of  Moses  Hart; 
said  they  bdiered  Mr.  Hart  understood  the  nature  and  force  of  the  said  Hebrn 
tract,  and  the  language  in  which  it  was  written,  and  that  he  could  not  be 
upon  therein,  if  he  had  been  ignorant  of  the  language,  because  the  same 
and  explained  as  usual  at  the  time  of  the  execution  :  that  such  contract  totally 
from  a  Ketuba,  which  is  always  in  one  form,  and  is  considered  as  an  obligatioa 
the  husband  only,  to  provide  his  wife  with  a  small  sum  of  money :  that  the  Ki 
an  instrument  entered  into,  according  to  the  Mosaic  law,  biy  the  husband, 
necessary  to  make  the  marriage  valid,  and  is  executed  by  tiie  husband  m 
delivered  to  the  father  of  the  bride,  who  never  eieoutea  any  duplicate  thereof ; 
the  contract  in  dispute  was  an  oMigation  on  the  father,  as  well  as  the  hi 
and  was  signed  by  both ;  that  Mr.  Hart,  from  the  time  of  the  marriage  to  the 
his  death,  looked  upon  the  said  contract  to  be  binding  on  his  estate  and  fortui 
had  made  several  declarations  to  that  eiffect.  The  appellants  also  stated  partit 
as  they  had  done  by  their  original  bill,  the  nature  of  the  Hebrew  instrnn 
question ;  that  the  same  was  called  a  sfitor,  which  word  in  the  Hebrew^  l 
signifies  a  contract,  and  that  as  distinguished  from  other  contracts  in  general, 
ccdled  A  shtor  ehozi  ehelec  tachar,  which  words  in  the  Hebrew  language  sij 
contract  for  the  half  of  a  male'i  share;  that  the  same  was  the  common  and 
description  of  such  a  contract.  And  that  such  marriage  contracts,  when  entert 
between  German  Jews,  as  Moses  Hart  was,  are  always  in  the  Hebrew  languaga 
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Both  eauaea  beiag.  »t  iwuB,  aeiraral  witBeBsea  wera  esamined  by^  aU  pavtiM  in  the 
original  cauaa,  bart  the  respondsnta  did  not  ttt{ltt)]-t«npt  to  eHtafaiiah  uaj  of  the 
allegations  of  their  ereaabill,  ner  did  tiiey  aeuHBiaia  anj  witneaaea  in  the  araaacauae. 

Moat  of  the  witneaaea  gaire  aa  aceoant  o£  the  nature  of  thia  dead,  nd  thart^  the  same 
OMitained  a  contract,  cslkd  in  th»  Hel»«w  language,  by  auoh  name,  and  of  such  import 
aa  aforeaaid ;  and  that  the  same  waa  tho  common  and  known  deacription  among  tho 
German  Jewa  of  auch  kind  of  oontracta ;  and  the  reapondenta  witneaaea,  aa  well  as  the 
appellanta^  ag>ead,  that  it  ia  very  frequent  for  German  J«im  following  oommeroial 
buaineaa,  either  in  Germany,  HeUand,  Poland,  or  England,  (in  order  to  avoid  the 
p«urting  with  a  large  slukre  of  their  estate,  in  pmrtioxiag  their  daughters  in  tbaLr 
lifetime,)  to  settle,  by  eontraeta  of  this  kistd,  half  a  share  of  a  male,  out  of  what  the 
father  afatould  die  posaeaaed  of,  on  the  daughter  married,  and  her  iaaue:  and  if  a  Jeiw 
Mitered  into  such  oobtraot,  having  a  son  who  afterwards  died,  (which  ia  the  preaant 
etMO,)  tb»  oontraot  waa  still  binding,  and  that  the  sKtot'd  daughter  or  her  iasue  would 
atill  be  entitled  to  the  diare  stipulated  by  suok  ihtor  or  ooatraet.  And  the  re- 
spondents aa  well  aa  the  appellanta  witneaaea,  also  said,  that  whan  a  Jaw  entered  into 
a  contract  of  this  kind,  he  could  not  make  any  subaequant  will,  even  in  favour  of  his 
wifo  or  childrMi,  to  the  prejudice  or  inj  ury  of  the  stipulations  in  nioh  contract.  And 
Alwaham  Eliaa,  (me  of  the  witneaaea,  aaid,  he  g^ve  a  tktor  on  tho  marriage  of  his 
daughter ;  and  Solomon  Nathan,  another  of  the  witnesses,  said,  ho  reoaived  a  contract 
•t  tike  like  nature^  on  his  marriaga  The  appellanta  witneaaea  alao  proved,  that  Mr. 
Hart  well  knew  the  nature  and  effect  of  tiiis  contract ;  aad  that  the  same  was  penned  in 
the  strongest  terms  that  could  be  uaed,  waa  written  by  the  rabbi  Aaxon  Hart,  the 
brother  of  the  said  Moses  Haxt,  and  was  executed  with  all  the  formalitiee  and 
aolemnitiea,  neoeeaajry  to  establish  and  strengthen  a  Jewish  oontraot;  that  it  was 
always  uaual,  before  the  execution  of  a  contract  of  tibia  nature,  to  read  it  over  di»- 
tinotly,  and  to  explain  the  contanta  thereof  to  the  partiea  and  witnoasee,  and  that  the 
partioB  declare  to  the  witneaaea  their  aaaant  thereto;  that  there  were  two  parts 
executed,  one  of  which  remained  with  Mr.  Moses  Hartt  and  tho  other  with  Mr.  Isaac 
Franks :  the  said  Aaron  Franks  (examined  by  order)  proved  that  Mr.  Hart,  in  his 
oonveo-aationa  with  him  on  oocaaion  of  the  treaty  of  marriags  between  him  and  the 
aaid  Bilah,  (whi(di  waa  five  yeara  after  the  death  of  Hyam  Hart,  his  son,)  had  re- 
cognized the  said  contract,  and  admitted  that  he  was  bound  thereby. 

The  plaintiffs  in  the  cross  cause,  having  given  no  evidence  of  any  imposition  on 
Moaea  Hart,  or  of  his  ignorance  of  the  natoire  and  effect  of  the  aaid  contract,  and  die 
contrary  having  been  proved  by  the  appellanta  witneaaea ;  thought  proper,  on  the 
hearing,  to  waive  their  objections,  as  to  aay  fraud  or  impoaition  on  Mr.  Hart  therein. 

On  the  7th,  8th,  and  9th  of  May  1759,  both  causes  came  on  to  be  heard  t.igethor, 
before  the  Lord  Keeper  Henley,  when  his  [161]  Lordship  was  pleased  to  order  and 
decree,  that  ilte  bills  in  both  cauaea  should  stand  dismissed  without  costs. 

From  this  decree  or  order  of  diuuiasion,  the  plaintiffs  in  the  original  cause 
appealed :  inaiating  (C.  Pratt,  T.  Sewell),  that  this  waa  a  marriage  contract,  by  which 
the  lady's  father  stipulated  to  give  something  more  at  his  death,  than  the  portion  then 
adranoBd ;  and  for  the  performance  of  this  agreement,  undertook  that  this  future  or 
•dditienal  portion,  ihould  bind  himtelf  and  hit  children  after  him,  at  em  abtoliUe 
debt;  ao  that  thia  further  provision,  whatever  might  be  the  qwmtwn.  of  it,  had  the 
aanetion  of  a  solemn  bond,  and  waa  grounded  upon  the  highest  oonaideration,  that  of 
marriage.  That  thia  additional  portion  waa  to  take  place  of  every  teatamentary 
pmyriaion ;  for  when  the  thtor  aaya,  the  daughter  and  hM-  iaane  shall  inherit  half  the 
ahsre  of  a  son,  which  was  twice  repeated,  it  ia  the  same  thing  aa  if  it  had  said,  thall 
receive  the  tame  at  the  time  of  the  father't  death;  the  word  inherit  not  being  used  to 
denote  the  mode  of  deacent,  (in  which  sense  it  would  be  improper,  if  applied  to  the 
oourae  of  descent  aooording  to  tho  law  of  England,)  bat  only  to  mark  the  time  wben 
tlie  daoghtm:  was  to  take  this  share  out  of  her  father's  inheritance:  and  the  witnesses 
all  eoncmned  in  saying,  that  the  principal  view  of  auch  an  instrument,  was  to  secure 
tiiia  future  portion,  by  controuling  the  father's  power  of  disposing  of  his  whole 
fortune  by  hia  will.  That  by  the  Jewish  law,  a  married  daughter  having  received  a 
portion  at  her  marriage,  was  totally  excluded  from  any  share  of  the  father's  estate,  if 
he  died  inteatsto;  and  therefore  thia  instrument  was  eq^nally  necessary  to  secure  the 
■hiuv  in  caae  of  an  intestacy,  aa  against  the  disposition  of  a  will.    The  only  seining 
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difficully  in  this  case,  was  to  ascertain  what  that  share  is,  which  by  the  thtor  is  called 
half  the  share  of  a  son :  as  to  which  it  was  conceived,  1st,  That  the  shtor  itself  had 
directly  and  plainly  described  the  guantvtn  of  this  share  in  one  case,  viz.  if  there  had 
been  any  son  actually  existing  at  iixe  time  of  the  testator's  death ;  for  in  that  caw, 
after  the  unmarried  daughters  had  taken  the  like  portion  out  of  the  estate  which  Mn. 
Franks  had  received,  the  residue  was  to  be  divided  thus :  two  shares  to  the  sons,  and 
half  a  son's  share  to  each  of  the  daughters.  Here  therefore,  the  half  share  of  a  son  «u 
clearly  described,  and  the  rule  being  laid  down  in  one  case  expressed,  would  be  a 
rule  to  find  out  what  this  half  share  of  a  son  must  be  in  every  other  case,  whidi 
happened  not  to  be  particularly  expressed.  2d,  That  in  the  case  which  had  happened 
of  no  son  living  at  the  time  of  ^e  father's  death,  it  was  apprehended  that  Mrs.  Franki 
became  entitled  to  an  equal  share  of  the  whole,  with  the  rest  of  the  testator's  daughters, 
considering  the  same  as  to  be  divided  amongst  them ;  because  the  shtor  declared  that 
was  to  be  a  strict  equality  amongst  the  daughters,  as  between  each  other ;  and  as  Mn. 
Franks  was  to  take  an  equal  share  at  least  with  the  sistersi,  against  the  claim  and 
interest  even  of  a  son ;  a  fortiori,  she  ought  to  take  an  equal  share  witli  them,  whoi 
that  more  favoured  object,  who  was  to  be  first  and  [162]  more  amply  provided  for, 
was  removed.  But,  3d,  if  the  true  spirit  of  the  deed  could  not  in  this  case  preraO 
against  the  letter,  and  an  equal  share  with  the  daughters  of  the  whdle  (there  being 
no  son)  could  not  come  within  the  description  of  half  the  share  of  a  son  ;  th»i,  in 
order  to  divide  the  estate  according  to  the  letter,  a  son  must  be  supposed,  and  the 
estate  divided  accordingly ;  and  Mrs.  Frank's  issue  be  entitled  to  the  same  share  tt 
if  a  son  had  actually  existed  at  the  father's  death.  This  was  the  smallest  share  that 
Mrs.  Franks  could  be  reduced  to,  for  if  she  was  not  entitled  to  this  she  was  entitled  to 
nothing ;  and  then  the  contract  on  Mr.  Hart's  part  must  have  this  strange  meaning, 
that  he  would  give  his  daughter  a  considerable  part  of  his  estate  beyond  her  present 
portion,  even  ^ough  the  necessary  provisions  for  sons  might  make  it  inconvenient ; 
but  that  in  default  of  sons,  when  that  inconvenience  was  removed,  he  would  give  her 
nothing.  But  this  was  a  proposal  which  no  father  in  his  senses  would  offer,  and 
which  no  husband  would  accept. 

But  it  is  said,  that  this  was  a  deed  of  jealousy  only,  to  operate  in  case  of  a  will 
actually  made  in  favour  of  sons;  and  to  guard  against  the  father's  partiality  to  hit 
male  issue,  particularly  to  a  beloved  son.  The  true  reason  however  of  putting  that 
case,  was  to  obviate  a  dotfbt  which  might  have  arisen,  if  Mr.  Hart  had  given  a  larger 
portion  to  one  of  his  sons,  than  he  was  impowered  to  do  by  the  rule  of  equality  in  the 
Jewish  law,  and  had  given  less  to  the  others ;  for  in  that  case,  the  thtor  might  have 
been  evaded ;  to  prevent  which,  the  father  engaged  in  favour  of  Mrs.  Franks,  to  giie 
her  even  more  than  the  conmion  half  share  of  a  son.  In  this  view,  the  case  of  a  will 
making  an  extraordinary  provision  for  a  beloved  son,  was  so  far  from  being  the 
only  case  in  which  the  deed  was  to  operate,  that  it  wa«  a  strong  case  to  shew,  that  thii 
half  share  of  a  son  was  in  all  events,  and  in  every  case  whatsoever,  to  be  secured  in 
favour  of  Mrs.  Franks  and  her  issue.  But  if  the  meaning  of  the  deed  was  otherwise, 
and  as  the  respondents  contended,  the  chance  and  engagement  would  be  quite 
nugatory,  and  the  daughter's  share  would  be  more,  or  less,  or  nothing,  according  to  the 
pleasure  or  caprice  of  the  father ;  for  according  to  this,  ihe  father  must  have  sons,  he 
must  make  a  will,  and  the  daughter's  share  must  be  governed  by  the  share  which  he 
should  think  fit  to  give  to  some  of  his  sons  by  that  will.  Now,  besides  the  absurdity  of 
such  an  engagement,  which  was  not  to  take  place  if  there  Were  no  sons,  or  no  will, 
or  where  the  sons  were  disinherited ;  the  value  of  such  a  contingency  was  too  inooa- 
sideraUe,  and  the  benefit  of  it  too  precarious,  to  be  the  object  of  a  marriage  settle- 
ment. 

As  to  the  dismission  of  the  cross  bill  without  costs,  it  was  appr^ended,  there  was 
not  the  least  reason  or  foundation  for  bringing  it.  All  the  matters  put  in  issue  I7 
that  bill,  were  fully  in  issue  in  the  original  cause:  the  several  facts  alledged  and 
relied  upon  in  the  cross  bill  (and  particularly  the  charge  of  fraud  and  imposition,  and 
there  having  been  an  English  contract  entered  [163]  into  between  the  parties,  which 
would  supersede  or  take  away  the  effect  of  the  Hebrew  contract  in  question)  wen 
false  and  groundless  in  themselves,  wholly  unsupported  by  any  proof,  and,  so  far  as 
they  were  capable  of  being  contradicted  by  any  direct  and  positive  proof,  were  fully 
contradicted  by  the  proofs  on  the  part  of  the  appellants.     The  only  part  of  the  rdiW 
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prajed  by  tiiia  bill,  which  waa  proper  for  a  decree  if  tiie  fact  had  warranted  it,  was  to 
have  the  contract  delivered  up  to  be  canceled,  for  fraud  and  imposition ;  but  this 
totallj  failed,  and  was  deserted.  Independent  of  this,  what  was  further  prajed  hj 
vay  of  relief,  was  not  only  unnecessary,  but  in  its  nature  improper  for  a  decree. 
Conaidered  therefore  as  a  mere  bill  of  discoverj,  the  plaintiffs  ought,  according  to  the 
course  of  a  Court  of  Equity,  to  pay  the  defendants  their  costs ;  especially  in  the  pre- 
sent case,  where  they  had  not  availed  themselvee  of  any  discovery  against  the 
defendants,  but  the  same  had  turned  wholly  against  themselves. 

On  the  part  of  the  respondents,  the  executors  of  Moses  Hart,  it  was  argued  (E. 
Willes,  6.  Perrott),  that  on  the  contingency  which  had  happened  in  his  family,  the 
fourth  article  of  the  Hebrew  instrument,  on  which  the  appellants  founded  their  claim, 
could  have  no  effect  or  operation.  The  provisions  therein  in  favour  of  Mrs.  Franks, 
being  to  take  place  only  in  case  Moses  Hart  should  leave  issue  male ;  to  which  event, 
die  dause  throughout  was  plainly  relative.  It  was  a  natural  jealousy  to  be  enter- 
tained by  Mr.  Franks,  that  Mr.  Hart  would,  in  case  he  had  sons,  be  inclined  to  give 
the  bulk  of  his  fortune  to  them ;  and  for  this  reason  it  was  stipulated,  that  Mrs. 
Franks,  her  husband  and  issue,  should  have  half  the  share  of  what  he  should  think 
proper  to  be  inherited  by  the  most  beloved  of  his  sons.  This  instrument,  therefore, 
leemed  calculated  only  to  prevent  the  partiality  which  Mr.  Hart,  in  conformity  to  the 
Jewish  law,  might  shew  in  favour  of  sons  to  the  prejudice  of  daughters.  For  it  was 
obeervable,  that  Mr.  Hart  did  not  mean  to  give  any  advantage  to  Mrs.  Franks  over 
the  rest  of  his  daughters,  they  being  all  put  upon  the  same  footing  in  case  there  should 
be  sons ;  and  if  there  was  no  son,  Mr.  Franks  did  not  apprehend,  that  any  partiality 
might  be  shewn  as  between  the  daughters ;  in  that  event,  Mr.  Hart  was  at  liberty  to 
dispose  of  his  fortune  as  he  pleased ;  Mrs.  Freuiks  trusting  that  she  should  be  able  to 
preserve  and  merit  as  great  a  share  in  her  father's  affections,  as  any  of  her  other 
sisters.  Supposing,  however,  that  this  should  not  be  the  true  construction,  but  that 
Mi.  Hart  ought  to  be  considered  as  having  entered  into  an  agreement  for  the  dis- 
tribution of  his  whole  estate  amongst  his  children ;  yet  this  stipulation  must  be  under- 
stood as  intended  to  take  place  only  in  case  of  his  intestacy:  for  it  could  not  be 
imagined,  that  Mr.  Hart,  who  had  then  a  son  and  four  daughters,  the  youngest  only 
two  years  old,  and  might  probably  have  had  many  more  children,  should  mean  to 
preclude  himself  from  making  such  a  provision  for  them,  as  their  conduct,  of  which 
he  could  then  have  no  experience,  might  deserve :  he  had  also  at  that  time  several 
poor  relations,  brothers  and  sisters,  [164]  who  were  supported  by  his  bounty,  and 
who  at  his  death  might  be  left  totally  destitute  of  subsistence,  if  he  had  restrained 
himself  from  making  any  provision  for  them  by  his  will.  Besides,  Mr.  Hart's  riches 
vera  all  of  his  own  acquiring,  and  his  children  had  not  any  claim  thereto,  as  a 
patrimony  descended  to  him  from  their  ancestors.  This  instrument  therefore, 
might  be  a  proper  division  of  his  effects  in  the  case  of  his  intestacy ;  but  could  never  be 
intended  to  control  any  future  disposition  which  he  might  make  of  his  fortune  by  will. 
But  supposing  neither  of  these  to  be  the  true  construction,  3ret  in  every  sense  which 
the  appeUanta  attempted  to  put  upon  this  clause,  it  would  appear  to  be  an  unreason- 
able agreement,  precluding  Mr.  Hart  from  the  future  disposition  of  his  estate,  and 
rendering  his  children  totally  independent  of  him.  The  instrument  also  was  of  so 
complicated  a  nature,  and  so  obscurely  worded,  that  neither  the  Jewish  rabbies  could 
give  it  any  precise  denomination,  nor  was  the  Court  able  to  put  any  construction  upon 
it,  agreeable  to  the  pretensions  of  the  appellants,  which  would  not  be  liable  to  infinite 
difBcoltiee,  absurdities  and  contradictions.  It  was  therefore  conceived,  that  as  the 
appdlant's  bill  was  brought  for  the  specific  performance  of  an  agreement  so  circum- 
stanced, the  Court  did  right  in  dismissing  it ;  and  more  especially,  because  if  they  had 
any  right,  they  might  still  have  their  remedy  at  law. 

On  bdialf  of  the  rest  of  the  respondents  who  were  legatees  under  Mr.  Hart's  will, 
it  was  contended  (C.  Yorke,  A.  Forrester),  that  the  several  settlements  made  by  him 
on  the  marriage  of  his  other  daughters,  to  some  of  whom  he  gave  better  fortunes  than 
to  his  daughter  Sincha,  and  his  procuring  the  obscure  Hebrew  instrument  in  question 
(the  very  name  of  which  was  not  agreed  upon  by  the  Jewish  witnesses)  to  be  translated 
into  English  a  little  before  his  death,  and  a  declaration  that  the  supposed  incapacity 
he  laboured  under  of  disposing  of  his  fortune  by  will,  was  contrary  to  his  intention ; 
manifestly  proved,  that  he  was  not  only  not  master  of  the  contents  of  that  instrument, 

601 


Digitized  by 


Google 


VVBOVnU.  FR.INK8  V.  MARTm  [1760] 

bat  that  he  never  meant  to  make  bo  impttcyrident  a  bargain,  a»  by  Btipuhktmg  t»  luac 
Franks  and  his  children,  a  certain  sum  out  of  his  fortune  equid'  to  a  moiety  of  tlie 
beBt  beloved  son,  tt>  tie  himself  up  in  all  events  from  providing  for  his  irife,  or  edier 
relations ;  and  this  for  no  other  consideration  moving'  from  Isaac  Pranks,  than  an 
eventual  sum  of  ;£3000  to  mbio  wife  out  of  his  estate,  in  ease  he  died  after  the  expira- 
tion of  two  years  from  the  marriage.     Words  must  be  very  olear  and  positive  indeed, 
to  inforce  the  belief  of  so  irrational  an  agreement.     That  the  most  consistent  and 
rational  construction  of  the  fourth  article  seemed  to  be  this,  that  it  was  adapted  to  tiie 
event  of  Moses  Hart's  leaving  male  issue,  who  by  the  father's  partiality  might  inherit, 
or  by  -will  succeed  to  his  whole  fortune,  without  the  hope  of  any  aoceesion  to  Sincfas'i 
portion,  notwithstanding  his  estate  might  be  greatly  improved  before  his  deadi:  it 
was  therefore  a  stipulation  to  prevent  the  eiffects  of  8U<^  partic^ity .     If  Moses  Hart 
should  make  a  testament  in  favour  of  a  son  or  sons,  [166]  this  instrument  provided 
an  addition  to  her  fortune,  equal  to  half  the  share  of  the  most  beloved  son.     But  in 
case  he  should  die  intestate,  the  instrument  laid  down  a  rule  of  distribution,  m 
that  after  deducting  a  p(»tion  of  £6600'  for  each  ot  his  unmarried  daughters,  equal 
to  that  portion  with  which  he  had  advanced  Sincha  in  marriage,  the  residue  of  his 
estate  should  be  divided  between  his  sons  and  his  dMighten,  by  a  peculiar  nd«  of 
distribution  under  the  instrument,  corresponding  neither  with  the  Jewish  law,  or  the 
law  of  England ;  vie.  that  each  daughter  riiould  take  only  a  moiety  of  that  pmvision 
whioh  was  given  to  a  son.      This  role  did   not  eorrespond  wi^  ther  Jewish  lav, 
because  in  case  of  leaving  sons,  daughters  were  entirely  excluded ;  nor  was  it  agreeable 
to  the  law  of  England,  which  distributes  personal  estate  equally  among  i^l  the  diil- 
dren^  and  transmits  the  real  estate  by  descent  to  an  eldest  or  only  son,  without  admit- 
ting the  daughters  to  share  in  it.     But  this  construction  necessarily  suppKMed,  thu 
the  clause  in  question  was  adapted  to  the  event  of  Moses  Hart's  advancing  a  son  in  i!be 
world  during  his  life,  or  leaving  issue  male  at  the  time  of  his  death.     If  he  should 
leave  no  sons,  the  instrument  was  not  intended  to  operate  at  all ;  the  cause  of  jealooay 
and  suspected  partiality  naturally  ceased ;  and  it  was  net  to  be  presumed,  that  in 
case  his  daughters  only  should  sorviTe  him,  he  would  prefer  any  of  the  younger  sad 
their  issue  to  Sincha  who  was  the  ddest  child.     It  seemed,  therefore,  the  most  probaUe 
eonstniotion  to  say,  that  Mosee  Hart  the  father  did  not  intend  by  the  clause  in  question, 
to  lay  down  an  immediate  abioiute  rule  for  the  disposition  of  his  fortune,  to  o<mtrot  ail 
future  wiUs  which  the  situation  of  hie  family  mi^it  induoe  him  to  make ;  but  mereiy  a 
contingent  relative  rule  applied  to  the  probable  event  of  his  son's  life,  and  a  supposed 
partiality  in  favoui^  of  his  male  issue.     That  every  construction  attempted  by  the 
appellants,  wm  attended  with  insuperable  difficulties.     The  pretence  that  the  fourth 
article  fixed  his  daughter  Sincha's  ^sre  to  half  the  share  of  the  most  beloved  son,  sad 
took  from  the  father  the  power  of  making  a  wiU,  was  inconsistent  with  the  insta-niiiefit 
itself ;  for  if  the  father's  power  of  shewing  love  and  affection  to  any  son  was  taken 
away,  the  measure  of  the  daughter's  share  was  gone.     The  next  pretence,  thst  tikoegfa 
he  could  not  bar  the  interest  of  this  daughter  by  will,  he  might  bar  that  of  his  other 
children,  was  equally  inconsistent  with  the  instrument:  which  provided  jC6600  for 
such  unmarried  daughters,  for  no  other  reason  than  that  he  had  given  to  tiu« 
daughter  that  value ;  and  as  expressly  gave  each  of  his  other  daughters  half  a  share  of 
a  son,  as  he  did  to  Sincha,  hereby  estahlishing  amongst  thorn  an  equality  of  fortsfse. 
and  an  equality  of  right  also,  if  tiiis  instrument  could  give  any.    And  the  last  pre- 
tence, that  the  half  share  of  a  son  related  not  to  any  a«t  of  love  or  preference  in  Moee» 
Hart,  but  to  the  right  of  primogeniture  under  the  Mosaic  law,  was  no  less  con- 
tradictory to  the  instrument  than  the  two  former;  since  it  established  an  equalitr 
between  the  sons,  by  giving  them  two  shares,  and  thereby  [166]  excluded  the  Mosaic 
right  of  primogeniture :  so  that  from  whatever  part  of  tihe  fourtli  article  of  this  instrfr' 
ment  the  appdHants  drew  an  argument  in  their  favour,  that  same  or  some  other  part 
of  this  article  overturned  and  contradicted  it.     But  the  respondents  need  not  labour 
to  gfive  this  instrument  a  meaning,  it  was  enough  that  the  appellants,  who  claimed 
under  it,  could  not  give  it  a  rational  one ;  and  as  Moses  Hart  had  died  without  a  sen, 
there  was  an  end  of  every  thing  they  could  urge :  the  share  of  a  son  was  the  measvre 
for  determining  Sincha's  half  share,  and  there  being  no  son  to  inherit  a  share,  either 
by  the  predilection  of  his  father,  or  the  Mosaic  right  of  primogeniture;  no  measure 
for  determining  her  share  ever  existed,  and  consequently,  her  and  her  «^i]dreB'« 
pretensions,  such  as  they  were,  never  arose. 
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Aftei*  hearing  counsel  on  this  appeal,  it  waa  oiiDUtBD  and  Aaiwano,  t^at  the 
same  shonld  be  dismiaMd ;  aoA  the  order  therein  complained  cd,  affirmed.  (Jour.  vol. 
20.  p.  GOS.) 

Cask  9. — Earl  of  Inchiqctin, — Appellani ;  John  Hamiltom  Fitzmaubicb, 

and  others, — Respondents  [13th  May  1785]. 

A.  bj  artioks  previous  to  the  marriage  of  his  daughter  agrees  to  settle  several 
real  estates  to  certain  usee,  but  reserves  to  hims^f  a  power  of  charging  them 
with  £30,000  to  pay  his  debts.  He  had  previously  mortgaged  those  estates 
for  £27,000,  but  it  did  not  appear  that  that  faot  vas  disclosed  to  aU  the 
putieB  at  the  time  of  ezeouting  the  axtidea.  On  a  question,  wheUier  the 
£30,000  should  be  raised  over  and  above  the  prior  inoumbranoes,  it  was  held, 
that  these  prior  incumbrances  should  be  paid  oat  of  the  £30,000 ;  and  that  A. 
ahovld  have  the  residue,  alter  paying  the  costs  of  the  suit. 

DaoBBB  of  Lord  ChanoeUor  Thurlow  vabtbd. — The  variati(m  arose  from 
private  and  peculiar  circumstances  in  the  case.  Lord  Thurlow  appears  to 
hMve  pronounced  his  decree  from  a-  consideration  of  the  positive  words  of  the 
articles,  which  the  parol  evide&ee  was  not  sufficient  to  adter :  the  admission 
of  this  parol  evidence  his  Lordship  thought  he  could  not  reject ;  but  expressed 
himsrif  on  the  subject  in  the  following  manner :  "  If,"  said  his  Lordship, 
"  there  be  a  latent  ambiguity,  it  must  be  explained  by  parol  ervideuoe;  for 
though  the  words  do  not  prima  facie  import  an  ambiguity,  yet  if  such  am- 
biguity can  be  made  to  appear  from  pand  evidmioe,  it  must  be  admitted  ta 
explcMt  it  a»  well  at  to  raite  it;  but  if  words  have  in  themselves  a  positive  pre- 
cise sense,  I  have  no  idsa  of  its  being  possible  to  change  them,  aud  I  take  it 
to  be  an  established  rule,  that  words  cannot  be  changed  in  that  manner." — 
"  On  the  whole,  (his  Lordship  concluded,)  whether  the  case  is  considered  in 
the  srtioles  merely,  m:  on  the  evideooe ;  which  I  do  not  think  should  be  ad- 
mitted to  the  extent  of  changing  tite  effect  of  these  articles ;  or  in  any  otlier 
point  of  view,  I  cannot  deprive  the  children  of  tlieir  interest  under  these 
articles."  His  Lordship  also  relied  on  the  insufficiency  of  the  estates  to 
answer  both  the  £30,000  agreed  to  be  raised,  and  Hoe  former  incumbrances 
also. 

1  Bro.  C.  R.  338. 

On  the  appellant's  marriage  with  the  Countess  of  Orkney,  then  Lady  Mary 
O'Brien,  daughter  of  the  late  Earl  of  Inchiquin,  the  appellant's  uncle,  and  Ann 
Countess  of  Orkney,  his  wife,  [167]  divers  estates  in  the  counties  of  Oxford,  Berks, 
and  Bucks,  formerly  belonging  to  die  Earl  of  Orkney,  deceased,  were,  by  indentures 
of  lease  and  release,  dated  the  25th  and  26th  February  1753,  settled  (subject,  as  to 
part  thereof,  to  prior  limitations  long  since  expired)  on  the  appellant  for  life,  re- 
mainder to  the  Countess  his  wife,  for  life;  remainder  to  the  first,  and  other  sons  of 
the  marriagie,  in  tail ;  remainder  to  the  first  and  other  daughters  of  the  marriage,  in 
tail,  with  remainders  over. 

The  Oxfordshire  estate  was  afterwards  inclosed  by  act  of  parliament;  and,  by 
virtue  of  a  power  in  the  act,  charged  with  £3675  for  expencee  attending  the  inclosure. 

Lady  Mary,  now  the  respondent  Thomas  Fitzmaurice's  wife,  being  the  only  issue 
of  the  marriage,  became  intitled  to  the  estates  as  tenant  in  tail  expectant  on  the 
death  of  the  appellant,  and  the  Countess  of  Orkney,  her  father  and  mother. 

The  appellant  being  greatly  in  debt,  and  embarrassed  in  his  circumstances,  and 
Lady  Mary  being  desirous  to  extricate  him  therefrom,  and  having  attained  her  full 
age,  a  common  recovery  was  duly  suffered  of  the  estates  in  Oxfordshire  and  Berks, 
in  Michaelmas  Term  1776 ;  the  use  of  which  was  declared  to  be  to  the  appellant,  his 
heirs  and  assigns;  and  by  indentures  of  11th  and  12th  July  1777,  and  fine,  the 
appellant,  and  the  Countess  of  Orkney  and  Lady  Mary,  conveycMl  the  Oxfordshire  and 
Berkshire  estates  to  John  Chambers  and  his  heirs,  by  way  of  mortgage,  for  securing 
£24,000.  These  estates  were  afterwards  charged  by  lease  and  release,  bearing  date 
the  25th  and  26th  of  September  1777,  with  the  payment  of  a  further  sum  of  £3000 
to  the  honourable  George  Grimston. 
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About  November  1777,  the  reepondent  Thomas  Fitzmaurice  applied  to  the  appel- 
lant^ and  made  proposals  of  marriage  vith  his  daughter,  which  he  said  -vrere  made 
with  the  coneent  and  approbation  of  his  the  respondent's  mother,  the  late  Countess 
Dowager  of  Shelbume,  who  was  ready  and  willing,  if  the  marriage  took  place,  to 
settle  a  very  considerable  estate  in  Ireland,  by  way  of  jointure,  for  Lady  Mary,  and  s 
provision  for  the  issue  of  the  marriage.  The  appellant,  after  some  conversations 
with  the  respondent,  consented  to  his  paying  his  addressee  to  Lady  Mary :  and  the 
respondent  having  obtained  her  consent,  had  seiveral  conversations  with  the  appellant 
on  the  subject  of  the  intended  marriage,  and  of  the  settlements  proposed  to  be  made; 
in  which  conversations  the  appellant  acquainted  the  respondent  Mr.  Fitzmaurice,  that 
his  affairs  were  very  much  embarrassed,  and  that  he  had,  before  the  death  of  his  late 
uncle  William  Earl  of  Inchiquin,  in  July  1777,  contracted  several  debts,  and  raised 
money  on  granting  life  annuities,  a  considerable  part  of  which  were  post  obits,  after 
the  death  of  his  uncle,  on  whose  death  he  was  greatly  disappointed  in  his  expectations, 
being  only  tenant  for  life  of  his  Irish  estates,  and  tliose  estates  being  of  a  very  in- 
ferior value  to  what  he  was  made  to  believe  they  were ;  and  the  appellant  informed 
the  respondent  Fitzmaurice  of  the  annual  income  and  value  of  the  several  estate*  in 
the  counties  of  Bucks,  Berks,  and  Oxford,  and  of  the  [168]  said  several  incumbranees 
of  £3675,  £24,000,  and  £3000  upon  the  Oxfordshire  and  BeacksMro  estates ;  and 
acquainted  him  that  a  further  targe  sum  wovld  he  wanted  to  pay  and  discharge  the 
remaining  annuities;  for  raising  which  further  sum,  the  appellant  proposed  selling 
the  Oxfordshire  estate,  which  it  was  supposed  would  sell  for  £45,000  or  £50,000,  and 
to  charge  the  remainder  of  such  further  sum  on  the  Clifden  and  Taplow  estates;  bat 
Mr.  Fitzmaurice  objected  to  the  selling  the  Oxfordshire,  or  any  of  the  estates,  and 
proposed  that  all  the  estates  should  he  charged  with  such  further  sum;  because  he 
might  possibly  have  it  in  his  power  to  discharge  the  whole  sum  raised,  and  to  be 
raised,  from  his  own  private  fortune,  and  by  that  means  he  might  keep  the  several 
estates  in  the  family. 

Upon  a  computation  made  of  what  would  be  necessary  to  be  raised  for  paying 
and  discharging  the  annuities  and  other  incumbrances  beyond  what  had  already 
been  raised  on  the  Oxfordshire  estate,  it  was  computed  that  the  sum  of  £30,000  would 
be  sufficient  to  pay  off  the  most  pressing  debts  and  annuities;  and  the  responded 
Fitzmaurice  readily  consented,  that  such  further  sum  of  £30,000  should  he  charged 
on  all  the  estates,  in  addition  to  the  sums  then  charged  on  the  Oxfordshire  estate. 

Several  meetings  were  afterwards  had  between  the  appellant,  the  respondent  Mr. 
Fitzmaurice,  and  tibeir  mutual  friends  and  agents,  respecting  the  treaty  of  marriage ; 
and  he  and  the  Countess  Dowager  of  Shelbume  were  very  anxious  to  have  the  naar- 
riage  concluded ;  but  the  appellant  wished  not  to  have  it  so,  till  proper  settlements 
were  drawn  and  executed,  so  as  to  prevent  any  possibility  of  disputes  occurring  after 
the  marriage. 

Mr.  Paterson,  a  solicitor  of  great  eminence  and  character  in  the  city  of  Londcn, 
having  been  for  many  years  employed  by  the  Countess  of  Shdburne  in  all  her  law 
affairs,  and  her  Ladyship  placing  great  confidence  in  him ;  Mr.  Fitemaurice  informed 
him  of  the  treaty,  and  they  met  the  appellant,  and  had  a  long  conversation  tog^her 
upon  the  nature  and  value  of  the  appellant's  and  Lady  Mary's  estates  intended  to 
be  settled,  the  incumbrances  then  affecting  them,  and  the  further  sum  of  £30,000 
to  be  charged  thereon,  which  further  charge  was  fully  understood  and  agreed  %o  ly 
Mr.  Fitzmaurice,  who  then  desired  Mr.  Paterson  to  wait  on  his  mother  Lady  Shel- 
bume, and  learn  from  her  what  estates  she  was  willing  to  settle;  which  Mr.  Paterson 
did,  when  her  Ladyship  expressed  the  highest  opinion  of  Lady  Mary's  character 
and  disposition,  and  her  own  readiness  to  promote  a  marriage  which  seemed  so 
agreeable  to  her  son,  although  the  terms  thereof  did  not  appear  so  advantageous 
as,  in  her  opinion,  a  person  of  his  fortune  and  expectations  might  reasonably  de- 
mand ;  she  then  gave  instructions  to  Mr.  Paterson  as  to  what  estates  she  wotild  give 
up  at  present,  what  she  would  settle  in  jointure  on  Lady  Mary,  and  what  she  would 
have  settled  on  the  younger  children  of  liie  marriage ;  which  instructions  were  imme- 
diately put  into  writing  by  Mr.  Paterson. 

Several  meetings  were  afterwards  had  between  the  appellant  Lord  Inchiquin,  Mr. 
Fitzmaurice,  Mr.  Paterson,  as  Lady  Shel-[169]-burne'8  agent,  and  Mr.  Dagge  on  tlie 
appellant's  behalf,  for  adjusting  the  terms  of  the  settlement,  which,  on  the  Hth  of 

604 


Digitized  by 


Google 


INCHIQUIN  (earl  OF)  V.  PITZMAURICE  [1785]  V  BBOWK. 

December  1777,  were  finally  adjusted ;  and  amongst  other  things,  it  wa»  agreed,  that 
the  taid  ettatet  ihovid  be  charged  vnth  £30,000  for  the  appel^ft  use,  to  pay  debts 
over  and  above  the  inetmihra/nees  then  upon  the  Oxfordshire  ettate;  and  thereupon 
Mr.  Paterson,  at  their  desire,  and  as  agent  for  Lady  Shelbume,  prepared  the  follow- 
ing articles : 

"Articles  of  agreement,  quinquepartite,   indented,  made,  and  concluded  this 

BBTenteenth  day  of  December,  in  the  year  of  our  Lord  1777,  between  the  right 

honourable  Mary  Countess  Dowager  of  Shelburne,  in  Ihe  kingdom  of  Ireland,  etc. 

widow  and  relict  of  the  late  right  honourable  John  Petty  Earl  of  Shelbume,  in  the 

kingdom  of  Ireland,  etc.  deceased,  of  the  first  part:  the  honourable  Thomas  Fite- 

maurice,  of  Lleweny  in  the  county  of  Denbigh,  youngest  son  of  the  said  late  Earl  of 

Shelbume,  of  the  second  part :  the  right  honouraUe  Morough  Earl  of  Inchiquin,  in 

the  kingdom  of  Ireland,  of  the  third  part:  the  honourable  Lady  Mary  O'Brien,  only 

child  of  the  said  Earl  of  Inohiquin,  of  the  fourth  part :   Henry  Dagge,  of  Great  Russel 

Street,  Bloomsbury,  in  the  county  of  Middlesex,  Esquire,  and  John  Paterson,  of  New 

Burlington  Street,  in  the  same  county.  Esquire,  of  the  fifth  part.     Whereas  a  mar- 

ri)^  is  intended  to  be  shortly  solemnized  between  the  said  Thomas  Fitemaurice  and 

Lady  Mary  O'Brien,  it  is  in  contemplation  thereof  agreed  between  the  said  parties 

&8  foUowB :  she  the  said  Countess  Dowager  covenants  and  agrees  with  the  said  Henry 

Dagge  and  John  Paterson,  their  heirs  and  assigns,  that  she  the  said  Countess 

Dowi^r  shall  and  will,  as  soon  as  conveniently  may  be  after  the  said  marriage  shall 

take  effect,  by  virtue  and  in  pursuance  and  execution  of  the  power  and  authority 

to)  her  in  this  behalf  given  or  granted,  in  and  by  the  last  will  of  the  said  Eari  of 

Shelbume,  and  enabling  her  thereunto  by  some  good  and  »u£Scient  deed  or  deeds 

in  writing,  to  be  duly  signed,  sealed,  and  delivered,  in  the  presence  of  three  or  more 

crediUe  witnesses,  direct,  limit,  and  appoint  unto  the  said  Thomas  Fitemaurice  and 

his  heirs,  all  those  three  several  farms  or  htddings  in  the  Queen's  County,  and  county  of 

Lowth,  in  the  said  kingdom  of  Ireland,  now  in  the  occupation  of  Thomas  Wright, 

John  Darley,  and  John  TaafFe,  of  the  yearly  value  of  £1460  Irish,  or  thereabouts ;  and 

also  all  that  farm  or  holding  in  the  county  of  Tipperary,  in  the  said  kingdom  of 

Ireland,  no>w  in  the  occupation  of  Brian  Eeeting  Esquire,  of  the  yearly  value  of 

£734  Irish,  or  thereabouts ;  and  also  all  that  other  farm  in  the  said  county,  now  in 

the  occupation  of  Dean  Coote,  of  the  yearly  value  of  £950  Irish,  or  thereabouts ;  which 

said  five  several  farms  or  holdings  are  part  of  the  real  estates,  to  which  the  said 

late  Earl  of  Shelburne  was,  at  the  time  of  making  his  said  will,  either  legally  or 

equitably  intitled,  in  possession,  reversion,  remainder,  or  expectancy,  and  whereof 

he  had  power  to  dispose :  to  have  and  to  hold  the  said  three  first  mentioned  farms  or 

[170]  holdings,  with  their  appurtenances,  unto  the  said  Thomas  Fitzmaurice,  his 

heirs  and  assigns,  from  and  after  the  day  on  which  the  said  intended  marriage  shall 

take  effect,  to  his  and  their  own  use  for  ever :  and  to  hare  and  to  hold  the  said  two 

other  farms  or  holdings,  with  their  appurtenances,  unto  the  said  Thomas  Fitzmaurice, 

his  heirs  and  assigns,  from  and  after  the  decease  of  the  said  Countess  Dowager,  to 

his  and  their  own  use  for  ever :   and  the  said  Thomas  Fitzmaurice  covenants  and 

agrees  with  the  said  Henry  Dagge  and  John  Paterson,  their  heirs  and  assigns,  that 

he  the  said  Thomas  Fitzmaurice,  or  his  heirs,  shall  and  will,  as  soon  after  the  execution 

of  the  said  deed  or  deeds,  by  the  said  Countess  Dowager,  as  conveniently  may  be, 

effectually  grant,  convey,  and  assure,  all  his  or  their  estate,  right,  title,  and  interest, 

of  and  in  the  said  five  several  farms  or  holdings,  unto  and  to  the  use  of  the  said 

Henry  Dagge  and  John  Paterson,  their  heirs  and  assigns,  but  to,  for,  and  upon  the 

several  trusts,  intents,  and  purposes  fdlowing ;  that  is  to  say,  as  to  the  said  three  first 

mentioned  farms  or  holdings  upon  trust,  to  permit  the  said  Thomas  Fitzmaurice  and 

his  assigns,  during  his  life,  to  take  the  rents  and  profits  thereof,  to  his  and  their  own 

use,  and  from  and  after  his  decease  to  permit  the  said  Lady  Mary  O'Brien  and  her 

assigns,  during  her  life,  to  take  the  rents  and  profits  thereof,  to  her  and  their  own 

use,  in  part  of  her  jointure :  and  as  to  the  said  farms  or  holdings  in  the  occupation 

of  Brian  Keeting  and  Dean  Coote,  upon  trust,  to  permit  the  said  Thomas  Fitzmaurice 

and  his  assigns,  during  his  life,  and  from  and  after  the  decease  of  the  said  Countess 

Dowager,  to  take  the  r^nts  and  profits  thereof  to  his  and  their  own  use ;  and  from  and 

after  the  decease  of  the  said  Countess  Dowager  and  Thomas  Fitzmaurice,  to  permit  the 

said  Lady  Mary  O'Brien,  and  her  assigns,  during  her  life,  to  take  the  rents  and 
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profits  of  the  said  farm  or  holding,  ia  the  oooupation  of  Briaoi  Keating,  to  her  and 
their  own  use,  in  farther  part  of  her  jointure ;  and  during  the  joint  1ms  of  bar  aaod 
the  said  Earl  of  Inchiquin,  to  take  the  rents  and  profits  of  the  said  farm  or  holding, 
in  the  occupation  of  Deajj.  Coote,  to  her  and  their  own  use,  in  full  of  her  jointure 
such  jointure  to  be  in  bar  of  dower,  and  such  settlement  to  contain  all  proper  clmiaes 
and  limitations,  for  preserving  the  contingent  remainders  therein,  during  ihe  life- 
eeta/tes  to  be  thereby  created  :  and  the  said  farms  or  holdings  shall,  in  auch  settlement, 
after  the  said  several  deceases  of  the  said  Countess  Dowager,  Thomas  Fitamaurice, 
and  Lady  Mary  O'Brien,  be  limited  to  trustees  for  a  term  or  terms  of  years,  for  rais- 
ing such  portions  for  youngw  children,  as  herein-aiter  mentioned:  and  the  said 
Earl  of  Inchiquin  and  Laxly  ICary  O'Brien  covenant  and  agree  with  the  said  BDenty 
Da^e  and  John  Paterson,  their  hieirs  and  assigns,  thait  they  shall. and  will,  as-  soon  as 
conveniently  may  be  after  the  said  intended  marriage,  oonvef  and  assure  unto  the 
said  trustees,  their  heirs  and  assigns,  the  manors,  lands,  t«aements,  and  heredit*- 
ments,  with  the  oapttal  messuages,  park,  garden,  and  a{>purtenanees  tfaar»£1713- 
unto  belonging,  at  Taplow,  Clifden,  Bradwell,  and  Filking,  in  the  countiea  of  Buoks, 
Berks,  and  Oxford,  now  in  the  possession  of  the  said  Earl  of  Inchiquin,  or  his  under- 
tenants, in  trust,  by  mortgage  or  mortgages  of  the  whole  or  any  part  ihanot,  either 
in  fee  or  for  a  term  or  terms  of  years,  to  raite  the  .gum  of  £30,000  towards  dtteharg- 
ing  the  present  debts  and  incumbrances  of  tfi.e  saad  Earl  of  Inchiquin,  and  aubjeot 
thereto  in  trust,  to  permit  the  Earl  of  Inchiquin,  and  his  assigns,  to  take  the  rents 
and  profits  thereof  during  his  life ;  and  after  his  decease,  to  permit  the  said  Thomss 
Fitzmaurioe  to  take  the  rents  and  profits  thereof  for  his  life,  subject  to  and  charged 
with  a  yearly  rent  of  £1000,  payable  to  the  Countess  of  Orkney,  wife  of  the  said  £ajd 
of  Inchiquin,  for  her  life,  by  equal  half-yearly  paymento ;  and  after  the  deoeaae  of 
the  said  Countess  of  Orkn^  and  Thomas  Fitamauriee,  in  trust,  to  permit  the  said 
Lady  Mary  O'Brien  to  take  the  rents  and  profits  of  the  said  several  estates  in  England 
for  her  life ;  and  after  the  several  deceases  of  the  said  Earl  of  Inchiquin,  Countees  of 
Orkney,  Thomas  Fitemauriee,  and  Lady  Mary  O'Brien,  the  said  estates  in  the  ooanties 
of  Bucks,  Berks,  and  Oxford,  shall  be  limited  to  trustees  for  a  term  or  terms  of  yean, 
for  raising  younger  children's  portions,  as  herein-after  mentioned,  and  aubject  to 
the  said  mortgage  or  mortgages  so  to  be  made  as  aforesaid,  and  the  said  sevveral  life 
estates  and  terms  of  years  so  to  be  limited  as  aforesaid,  the  said  estates  so  to  be  con- 
veyed by  the  said  Thomas  Fibsnxaurice,  and  the  said  Earl  of  Inchiquin  and  Ladj 
Mary  O'Brien,  riiall  be  limited  in  use  to  the  issue  male  and  female  of  the  said  intended 
marriage  in  strict  aattlement,  with  remainder  as  to  the  eetatee  settled  by  the  said 
Thomas  Fitzmaurice  to  and  to  the  use  of  the  said  Thomas  Fitemauriee 
in  fee,  and  as  to  the  estates  settled  by  the  said  Earl  of  Inchiquin  and 
Lady  Mary  O'Brien,  to  and  to  the  use  of  the  said  Earl  in  fee :  and  it  is  hereby 
agreed  that  the  said  portions  of  the  younger  children  shall  be  as  follows:  if  onl7  oo^ 
his  or  hM-  portion  to  be  £15,000 ;  if  two^  ^en  £20/000,  equally  to  be  divided  betsreen 
them ;  and  if  three  or  more,  then  £25,000  to  be  equally  divided  amongst  them  ;  one- 
third  of  such  portion  or  portions  to  be  charged  on  the  said  English  estates,  and  the 
remainder  on  the  said  Iridi  estates,  and  in  such  intended  settlement  shall  be  contained 
the  usual  powers  to  the  tenants  for  life  to  grant  leiaeas,  and  also  all  such  other  powers, 
clauses,  and  provisoes,  as  shall  be  agreed  upon  by  and  between  the  said  Thomas  Fite- 
mauriee and  the  said  Earl  of  Inchiquin.     In  witness,  etc." 

Mr.  Patmrson  being  hurried  and  straitened  in  point  of  time  through  the  im- 
patience of  the  respondent,  Mr.  Fit2mauri«e,  and  the  anxiety  of  Lady  Shelburae  to 
expedite  the  marriage,  the  direetions  were  given  on  the  14th  December,  and  the 
articles  drawn,  and  the  rought  draft  on  the  16th  shewn  to  Mr.  Dagge  as  counsel  for 
the  appellant,  who  did  not  settle  it;  however,  it  was  carried  to  Twickenham  that,  day 
to  Lady  Shelbume,  and  the  Uanka  fiUed  up  with  the  deeoription  of  the  farms,  and 
then  engrossed  and  exe-[172]-cuted  by  Lady  Shelbume  about  one  in  the  nwruim^  of 
the  I7th  December. 

Mr.  PatwBon,  in  the  hurry,  and  by  mistake,  eniitted  to  insert  in  the  articles 
pn^er  words  to  signify  that  the  £30,000  then  agreed  to  be  raised,  were  meant  and 
intended  as,  and  should  be  a  farther  charge  upon  the  eetotes  beyond  the  incnmbraoc— 
then  upon  the  Oxfordshire  and  Berkshire  estates,  though  he  was  particularly  required 
«» to  do  by  Mr.  Dagge,  who  furnished  him  with  words  for  the  purpose;  aitd  he,  Mr. 
Pafterson,  approved  of  such  words  as  riff/it  and  proper. 
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The  same  hurrj  prevailed  as  to  the  execution  by  the  other  parties:  Ur.  Fito- 
maurice  took  hia  attorney,  Mr.  Wallia,  with  bim  to  Taplow,  where  Lord  Ischiquin 
and  Lady  Mary  were;  they  brought  down  the  artides  which  had  been  executed  by 
Ladj  Sh^burne,  and  they  were  executed  by  the  other  partiea,  in  presence  of  Mr. 
Wallia.  After  the  articles  were  eocecuted  1^  all  pa^es,  and  the  marriage  had,  which 
was  on  the  2lBt  of  Deceimber  1777,  it  was  discovered  that  £30,000  would  not  be  mM- 
cient  to  pay  the  appellant's  debts ;  and  it  being  represented  to  the  respondent  Fito- 
maurioe,  he  expressed  his  readinesa  to  aocomuodate  th«r  appellant,  and  to  have 
£35,000  raised  on  the  estates,  instead  of  £30,000,  agreed  to  be  raised.  This  he 
eommunicated  to  Mr.  Fateirson,  and  he  was  desired  to  form  a  plan  for  that  purpose, 
which  he  accordingly  did  by  way  of  proposal,  and  laid  it  before  tiie  appeUant;  in 
which  he  took  notice,  t^at,  at  the  time  of  the  -oriffinal  treaty,  the  vneuunhrancet  upon 
ti<  Ozfordahire  ettatt  were  repretented  to  be  £30,000,  and  that  the  appeUanif$  other 
ineumbranee*,  agreed  to  he  farther  charged,  were  ettimaied  at  £30,000.  But  the 
appeUsnt  objecting  to  the  mode  proposed,  nothing  came  of  it  at  that  time ;  but  after- 
wards, upon  discovery  of  vaore  debts,  the  respondent  Fitwnaurioe  agreed  that  £8000, 
iottaad  of  £5000,  should  be  added  to  the  £30,000. 

In  Trinity  term  1778,  a  recovery  was  suffered  of  the  Qucks  estate^  and  the  uses 
were  declared  hy  indenture,  dated  the  16tii  of  June  1778,  to  be  to  such  person  or 
paraons,  and  for  such  estates,  and  in  such  manner  as  the  appeUant  Lady  Inchiquin, 
and  the  respondmt  Fitzmauriee  and  Lady  Mary  should  appoint ;  and  in  default  of 
appointment,  to  the  uses  therein  mentioned. 

By  indentures  of  the  26ih  and  27th  of  June  1^78,  the  appeUant  Lord  Inchiquin. 
and  tiie  reapondent  Thomas  Fitsauaurioe,  and  Lady  Mary,  appointed  the  Bucks  estate 
to  £dmund  Burke  and  John  Dagge  for  3000  years,  in  trust,  by  rente  or  profits,  sale 
or  mortgage,  to  raise  £23,000,  and  to  pay  the  same  to  the  appeUant,  or  as  he  ^ould 
direct,  for  his  own  use,  and  subject  thereto  to  the  uae  of  the  appeUant  for  life;  re- 
mainder to  trustees  in  trust,  to  permit  the  Gountess  of  Orkney  to  receive  thereout  a 
rent-charge  of  £1000  a  year  for  life;  remainder  to  the  Earl  of  Clarendon  for  99 
yesBS,  for  better  securing  the  said  renfrcharge ;  remainder  to  tiie  respondent  Thomas 
FitBBaurico,  and  Lady  Mary  his  wife,  and  the  survivor  of  them,  in  fee. 

[178]  James  Royer  and  Peter  Prevost  Esquires,  having  agreed  to  advance  the  sum 
of  £2000,  Mr.  Burke  and  John  Dagge  executed  certein  indentures,  bearing  date  the 
2l8t  and  23d  of  February  1779,  for  conveying  a  farm  caUed  Barge  farm,  part  of  the 
Bucks  estate,  for  securing  that  sum. 

Before  the  remaining  £21,000  were  advanced,  or  any  other  part  of  the  trust 
exeooted,  Mr.  Tomkinson  being  employed  as  attorney  for  the  respondent  Fitsmaurica, 
itM  him,  that  he  thought  be  might  take  advantage  of  the  wording  of  the  articles,  so 
a«  to  prevent  the  appelant  from  raising  any  more  money  than  had  been  then  charged 
on  the  Oxfordshire  estate;  at  lehieh  the  respondent  then  expresied  hit  dislike,  a« 
being  contrary  to  what  was  understood  at  the  time  of  the  articles,  and  always  since; 
and  that  if  sueh  advantage  could  be  taken  of  the  wording  of  the  articles,  he  should 
seom  to  do  it. 

However,  notice  was  soon  after  given  on  the  part  of  Lady  Shelburne,  to  Mr.  Royer 
and  Mr.  Pr<evest,  and  to  Mr.  Burke  and  Mr.  Dagge,  of  the  articles,  and  of  the  mort- 
gage for  £24,000  on  the  Osfordshi-re  and  Berkshire  eetetes ;  and  that  no  more  money 
ou^  to  be  raised  under  the  articles  than  £6000.  And  on  the  4th  of  October  1779, 
a  biU  was  filed  in  the  name  of  Lady  Sh^bume  and  John  Hamilton  Fitzmaurice,  the 
only  child  of  the  respondent  Thomas  Fitcmaurice  and  Lady  Mary,  by  the  said  Mr. 
Tomkiasen  as  their  attorney,  against  the  appellant  Lord  Inohiquin  and  the  other  de- 
fendants, stating  the  late  Eari  of  Shelbume'B  wiU  of  5th  of  April  1756,  impowering 
ti»Co«nteas  to  appoint  the  estetas  therein  mentioned  to  all  or  any  of  his  children  or 
grandchildren,  or  nephews,  the  sons  of  his  sister  Lady  Charlotte  Colethurst ;  and  in 
defa«lt-of  «ppoitttnMnt,  the  same  were  given  after  her  decMh  to  his  younger  «on,  the 
respondent  Thotuas  Fitranaurice,  by  his  then  name  of  Thomas  Petty :  and  also  stating 
the  peoovery  and  mortgage  of  the  Oxfordshire  and  Berkshire  estotee  by  the  appel- 
laot  and  Lady  Mary,  t^  articles  made  on  thttr  marriage,  the  rtoorery  of  the  Budt- 
inghamahire  estete,  and  declaration  of  uses  by  the  ind^ttures  of  tiie  15th  and  l€th 
of  June  1778,  the  appointment  by  the  indentures  of  the  26th  and  S7th  of  June  1T78, 
the  intended  mortgage  for  raising  £2000,  end  the  notice  as  before  mentioned ;  and 
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prayed,  that  the  said  articles  should  be  decreed  to  be  performed ;  and  that  it  should 
be  declared  that  the  £24,000  mortgage  was  to  be  considered  as  part  of  the  sum  of 
£30,000  provided  by  the  articles ;  and  that  the  settlement  of  the  26tii  and  27tli  of 
June  1778  should  be  rectified  hy  restraining  the  trust  of  the  2000  years  term  thereby 
created  to  raising  the  sum  of  £6000,  and  by  lettitig  in  the  limitations  to  the  issue  mile 
and  female  of  ^e  marriage  in  tail  male  and  tail  general,  according  to  the  artidet; 
Lady  Shelburne  submitting  to  perform  the  articles  specifically  on  her  part,  and  to 
execute  such  appointment  as  she  had  agreed  to  do.  Lady  Shelburne  and  Mr.  Chsmben 
the  mortgagee,  afterwards  dying,  the  reapoudent  Thomas  Hamilton  Fitzmaurice,  bj 
Nicholas  Gc^thurst  his  nest  friend,  filed  his  supplemental  bill  and  [174]  bill  of  re- 
viror  against  the  several  defendants ;  and  the  suit  was  accordingly  revived. 

The  appellant  put  in  his  answer  to  this  bill,  setting  forth  the  settlement  made  on 
his  marriage  with  the  Countess  of  Orkney ;  and  that  Lady  Mary  was  the  only  issneo! 
the  marriage ;  also  the  mortgagee  on  the  Oxfordshire  estate ;  the  treaty  of  marrisge 
between  the  respondent  Thomas  Fitzmaurice  and  Lady  Mary,  with  the  approbation 
of  the  Countess  of  Shelburne;  that  Mr.  Paterson  was  agent  for  the  Countess,  sad 
made  acquainted  with  the  mortgages  and  incumbrances  on  the  Oxfordshire  estate: 
that  he  agreed  to  tlie  terms  of  the  oHielet  which  loere  settled  cuul  agreed  upon  t* 
manner  before  set  forth;  and  particviariy,  that  £30,000  should  be  charged  on  tie 
Btickinghamshire,  Berkshire,  and  Oxfordshire.estatet,  over  and  above  the.  mortgagu 
then  subsisting  on  the  Oxfordshire  and  Berkshire  estates.  He  also  stated,  that  Mr. 
Paterson  had  prepared  the  articles ;  and  the  hurry  in  which  they  were  prepared,  en- 
grossed, and  executed,  also  the  subsequent  treaty  for  increasing  the  sum  to  be  raised, 
and  Mr.  Paterson's  proposals  on  that  occasion ;  and  also  the  recovery  of  the  Bucb 
estate,  and  the  several  deeds  declaring  the  uses,  and  the  deed  of  appointment 
before  set  forth. 

The  respondent  Fitzmaurice  and  Lady  Mary  put  in  their  answer  without  oatfi. 
and  submitted  that  the  articles  should  be  performed  and  carried  into  execution,  so  far 
as  the  same  could  or  ought  to  be  performed  . 

The  seversl  other  defendants  having  put  in  their  answers,  and  the  cause  being  ai 
issue,  several  witnesses  were  examined  on  both  sides,  and  the  cause  came  to  be  heard 
on  Saturday  the  24:th  of  January  1784,  and  after  several  days  hearing,  the  Lord 
Chancellor  Thurlow,  on  the  3d  day  of  February  1784,  was  pleased  to  declare,  thattbe 
articles  entered  into  previous  to  the  marriage  of  the  respondents  Thomas  FitBoaauhee 
and  Lady  Mary  his  wife,  dated  the  I7th  of  December  1777,  ought  to  be  specificallT 
performed ;  and  did  order  and  decree  the  same  to  be  carried  into  execution,  br  a 
proper  conveyance  and  settlement  of  the  estates  thereby  covenanted  to  be  settled 
agreeable  to  the  said  articles,  and  referred  it  to  the  Master  to  settle  sudi  conveyance, 
and  that  all  proper  parties  were  to  join  therein  as  the  Master  should  direct :  and  his 
Lordship  declared  that  the  estates  to  be  conveyed  pursuant  to  the  said  articles,  were 
to  be  subject  only  to  the  payment  of  £3675,  the  charges  and  expencee  attending  ii» 
inclosure  of  the  estate  of  the  appellant  at  Brodwell  and  Filkins,  in  the  county  of  Ox- 
ford, under  the  act  of  parliament  in  the  pleadings  mentioned,  and  to  the  term  to  be 
created  and  vested  in  trustees  for  the  purpose  of  raising  £30,000  for  the  benefit  of 
the  appellant ;  and  his  Lordship  also  declared,  that  the  mortgage  for  £24,000  irat  to 
stand  as  part  of  the  said  swn  of  £30,000,  to  be  raised  under  the  deed,  and  that  the 
term  to  be  created  by  virtue  of  the  deed,  should  be  subject  only  to  so  much  of  the  said 
£30,000  as  the  said  mortgage  and  the  intere«(t  already  accrued  thereon  should  not 
exhaust ;  and  [176]  out  of  what  should  not  be  so  exhausted,  the  plaintiff  was  to  be  paid 
his  costs  of  the  suit,  to  be  taxed  by  the  Mactter,  and  such  other  ccsts  as  by  the  den«e 
were  directed. 

The  appellant,  apprehending  himself  greatly  aggrieved  by  that  part  of  the  decree 
which  directed  the  mortgage  of  £24,000,  to  stand  as  part  of  the  sum  of  £30,000,  to 
be  raised  under  the  deed ;  and  that  the  term  to  be  created  by  the  deed  should  be  sub- 
ject only  to  so  much  of  the  £30,000  as  the  mortgage  and  the  interest  then  accrued 
thereon  should  not  exhaust,  and  that  out  of  what  should  not  be  so  exhausted,  the 
plaintiff  should  be  paid  his  costs  of  the  suit,  to  be  taxed  by  the  Master,  and  such  otiier 
costs  as  by  the  decree  were  directed,  appealed  therefrom :  and  on  his  behalf  it  waa 
insisted  (R.  P.  Arden,  C.  Ambler,  J.  Scott),  that  the  bill  being  brought  to  have  the 
articles  performed  and  carried  into  execution,  according  to  the  true  meaning  of  the 
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parties;  the  queetion  was  singly,  whether  £30,000  should  be  raised  over  and  above 
the  mortgages  and  incumbrances  which  affected  the  Oxfordshire  and  Berkshire  estates 
at  the  time  of  entering  into  the  articles!  or,  whether  the  £24,000  mortgage  was  to 
be  taken  as  part  of  such  £30,000 ;  in  which  case  £6000  only  would  remain  to  be 
raised!    Now,  upon  the  plain  and  natural  import  of  the  words  of  the  articles,  inde- 
pendent of  any  external  evidence,  an  entire  sum  of  £30,000  was  directed  to  be  raised 
at  all  events,  without  the  least  regard  or  reference  to  any  former  incumbrance  which 
was  not  mentioned,  or  even  most  distantly  alluded  to  in  the  articles,  as  it  must  inevi- 
tably have  been  had  any  such  incumbrance  been  meant  to  make  any  part  of  the  sum 
of  £30,000,  the  whole  of  which  must  have  been  intended  for  the  appellant's  use;  lor 
if  it  had  been  in  contemplation  to  raise  £6000  only  for  his  benefit,  the  power  in  the 
articles  would  have  been  confined  to  thAt  sum,  especially  as  it  could  not  answer  any 
purpose  to  ma.ke  a  provision  for  the  payment  of  the  mortgage  of  £24,000,  which  had 
been  already  raised,  and  effectually  charged  upon  the  Oxfordshire  and  Berkshire 
estates.     What  farther  supported  this  construction  was,  that  the  purpose  for  which 
this  sum  was  to  be  raised  was  most  fair  and  honourable,  being  to  relieve  and  pay  a 
father's  debts,  who  had  been  the  means  of  settling  his  daughter  very  advantageously, 
and  providing  very  largely  for  her  and  her  family.     That  if  the  construction  of  the 
articlee  was  not  clear  in  the  appellant's  favour,  it  was  at  least  doubtfvl,  and  then  evi- 
dence, even  by  parol,  was  admissible,  and  would  on  a  complete  perfect  deed  of  con- 
veyance be  admitted  to  explain  a  doubt :  in  case  of  a  bill  to  carry  articles  into  execu- 
tion, it  is  never  refused  to  explain  or  even  to  contradict  the  words  of  the  deed,  as 
being  contrary  to  the  intention  of  the  parties,  if  offered  on  the  part  of  the  defendant. 
Mittaie  likewise  is  a  head  of  relief  in  equity,  and  parol  evidence  is  always  admitted 
to  prove  it.     But  the  evidence  was  bo  plain  as  to  leave  no  doubt  of  the  intention ; 
nobody  disputed  it  but  Lady  Shelburne  and  the  infant.     Mr.  Paterson,  who  was  Lady 
Shdbume's  agent,  in  whom  she  alone  placed  confidence  in  this  affair,  and  to  whose 
conduct  and  discretion  she  committed  [176]  herself  entirdy,  proved,  that  he  was 
made  acquainted  with  the  mortgages  and  incumbrances  affecting  the  estates,  and 
that  after  several  meetings,  at  which  he  was  present,  it  was  finally  agreed,  that 
£30,000  should  be  charged  on  the  estates  for  the  appellant's  use,  over  and  above  those 
other  incumbrances.     The  infant  must  be  bound  by  the  act  of  the  parties  contracting ; 
although  it  was  not  positively  proved  that  Lady  Shelburne  herself  was  made  ac- 
quainted with  the  mortgages  and  incumbrances  on  the  Oxfordshire  estate,  there  was 
ground  however,  from  Mr.  Paterson's  evidence,  to  suppose  she  was  informed  of  them 
at  well  as  of  t^e  terms  proposed  by  the  appellant ;  but  if  she  was  not,  Mr.  Paterson  her 
agent  certainly  was,  which  would  affect  her,  as  she  trusted  wholly  to  him,  and  executed 
the  articlee  prepared  by  him.     That  there  was  no  pretence  that  Mr.  Paterson  meant 
to  deceive  Lady  Shelburne :  no  evidence,  nor  even  a  suggestion  of  it  in  the  bill ;  and 
his  character,  which  was  well  known  not  only  in  the  profession,  but  to  the  world  in 
general,  would  not  admit  even  a  suspicion  of  it.     If  his  evidence  was  not  so  minute  as 
might  be  wished,  it  was  owing  to  his  great  age,  and  decline  of  memory,  which  served 
him  to  remember  the  great  outlines,  but  not  every  minute  particular  of  the  trans- 
action.    And  Mr.  Dagge's  evidence  proved  the  mistake  or  omission  in  wording  the 
articlee  beyond  a  doubt.     If  the  words,  or  the  purport  of  what  he  advised,  had  been 
inserted,  and  which  Mr.  Paterson  approved  and  agreed  ought  to  be  inserted,  thore 
could  have  been  no  room  for  any  ingenuity  to  attempt  the  perversion  of  the  sense  of 
the  articles,  and  consequently  no  colour  or  foundation  for  the  present  suit. 

The  respondents,  Mr.  Fitzmaurice  and  his  wife  Lady  Mary,  submitted  (J.  Madocks, 
W.  Manley)  their  interests  to  the  judgment  of  the  house,  and  to  the  affirmance  or 
variation  of  tiie  decree,  as  should  appear  most  consonant  to  the  justice  of  the  case. 

There  was  also  a  cross  appeal  brought  by  the  respondent  the  infant,  and  in  addi- 
tion to  the  foregoing  arguments  it  was  insisted  (J.  Mansfield,  R.  HoUist),  that  the 
stipulation  in  the  articles  being  that  the  £30,000  should  be  raised  towards  payment 
of  the  then  debts  and  incumbrances  of  Lord  Inchiquin ;  'and  the  incumbrance  of 
£3000  having  been  brought  on  the  estate  by  the  present  respondent,  as  well  ss  the 
incnmbranoe  of  £24,000,  there  was  the  same  propriety  in  discharging  it  out  of  the 
£30,000.  It  was  of  no  moment  to  say  tiiat,  in  this  case  the  respondent,  instead  of 
receiving  £30,000  out  of  the  estates  under  the  articles,  would  in  fact,  according  to 
the  construction  put  on  the  articles  on  the  part  of  the  present  appellant,  receive  only 
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£3000 ;  for  he  by.  the  drtides  coTenanted  that  the  estates  should  be  settled,  subject 
only  to  the  raising  of  £30,000  towards  his  debts  and  incumbrances,  and  hsTiog 
already  incumbered  them  to  the  extent  of  £27,00d,  the  £30,000  ought  to  be  sppM, 
in  the  first  instance,  in  relieving  them  from  that  chargei 

But  on  the  behalf  of  the  respondent  John  Hamilton  Fitxmaurice  the  infant,  itw 
contended  (J.  Mansfield,  R.  Hollist),  that  no  notice  was  taken  in  the  [177]  msiriigi 
articles  of  the  estates  in  Oxfordshire  and  Berkshire  being  subject  to  the  mortgigi 
for  £34,000,  or  any  other  incumbrance.  On  the  contrary,  the  estates  were  thu« 
treated  of  as  not  being  subject  to  any  debt  of  the  appellants.  That  the  artides  them- 
selves  were  clear  and  express,  that  the  sum  of  £30,000  only  was  to  be  raised  towtrdi 
thej  discharge  of  the  then  present  debts  and  incumbrances  of  the  appellant ;  and  it 
was  not  to  be  disputed  by  the  appelant,  that  both  the  sum  of  £24,000,  raised  by  tbi, 
mortgage,  and  the  further  sum  of  £3000,  mentioned  in  his  answer,  were  raised  far 
his  use,  and  were  and  ought  to  be  considered  as  his  debts. 

But  it  was  objected  on  the  part  of  tlie  appellant^  that  in  the  course  of  the  tmtf 
for  the  marriage,  and  before  the  execution  of  the  articles,  the  respondent  Thooii 
Fitzmaurice,  and  also  Mr.  Paterson,  who  acted  as  Lady  Shdbume's  agent  in  pi 
paring  the  articles,  knew  that  the  eectates  in  Oxfordshire  and  Berkshire  were  subj 
to  these  two  mortgages ;  that  it  was  the  intenkion  and  understanding  of  the 
that  the  £30,000,  provided  by  the  articles,  sbAuki  be  over  and  above  the  money 
due  on  mortgage  of  the  estates;  that  this  was  particularly  agreed  to  by  the 
spondent  Thomas  Fitzmaurice,  and  weis  sufficiently  made  out  by  the  evidence  gii 
on  the  part  of  the  appelant.  To  this  it  iras  answered,  that  it  was  not  pretotdl 
that  Lady  Shelburne  herself  had  any  notice  whatever  of  the  estates  in  question 
in  mortgage,  or  subject  to  any  incumbrance ;  or  that  she  ever  agreed  that  the 
should  be  subject  to  the  raising  of  more  than  £30,000  in  all.  She  was  the  party  o< 
tracting  on  behalf  of  the  respondent  Thomas  Fitemaurioe,  and  the  issue  of  the  p 
posed  marriage,  for  a  settlement  to  be  made  on  his  part;  and  nothing  abort  of  I 
actual  knowledge  of  the  incumbrances,  and  her  agreement  that  the  £30,000  te 
raised  should  be  exclusive  of  "them,  could  or  ought  to  affect  the  stipulation  in  1 
articles.  Mr.  PaterB(Mi  was  represented  as  iier  agent ;  but  he  was  her  agent  only  i 
the  purpose  of  communicating  her  intentions  to  the  other  parties,  and  receiving  fi 
poeals  from  them ;  and  had  no  authority  to  bind  her  by  any  contract  which  be  sbM 
enter  into  or  conclude.  If  he  had  been  entrusted  with  any  such  authority,  he  «m 
have  executed  the  articles  himself,  and  there  would  have  been  no  necessity  for  \ 
executing  them ;  but  as  he  had  no  such  authority,  they  were  properlv  laid  before  ~ 
for  her  approbation,  and  executed  by  her.  Being  so  executed,  the  articles  must  s| 
for  themsdvee ;  nothing  could  be  taken  from  or  added  to  them ;  and  what  Mr.  Pi 
son  might  say  or  agree  to,  during  the  treaty  which  preceded  the  final  conduaion 
the  business  by  the  execution  of  the  artides,  was  totally  immaterial.  Besides,  it 
not  appear  that  Lady  Mary  Fitemaurice  was  a  party,  or  privy  to  the  supposed  s^ 
ment,  for  charging  the  estates  with  the  £30,000,  beyond  the  subsisting  incumbrsBf 
And  that  the  claim  to  have  the  £30,000  raised  beyond  the  incumbranoes  sui 
on  the  estates  at  the  date  of  the  articles,  was  in  itself  preposterous.  It  was  proi 
the  cause  on  [178]  the  part  of  the  respondent  the  infant,  that  the  clear  annual 
ol  the  estates  in  Buckinghamshire  (exclusive  of  the  mansion  houses  called  Cliefi 
House  and  Taplow  Court)  was  in  1779,  when  improvements  had  been  made, 
£1089  13s.  4d.  per  annum  ;  and  that  the  deer  annual  value  of  the  estates  in  Oxfa 
shire  and  Berkshire  was  from  Lady-day  1776,  to  Lady-day  1777,  £1306  and  9i 
from  Lady-day  1777,  to  Lady-day  1778,  £1316  15s.  4id.— and  from  Ladj-day  11 
to  Lady-day  1779,  £1372  7b.  T^d.  but  this  was  exdusive  of  the  intereect  of  £3< 
borrowed  on  the  latter  estates  on  the  inclosure;  and  the  income  therefore  of  all  d 
estates,  out  of  which  Lady  Orkney  and  Inchiquin  was  to  have  a  rent  charge  of  £1i 
a  year,  would  have  been  deficient  by  more  than  £600  a  year  to  answer  the  inte 
the  money  to  be  charged  on  them. 

To  this  cross  appeal  it  was  said  (R.  P.  Arden,  G.  Ambler),  on  bdialf  of  the 
lant  in  the  original  appeal,  that  if  there  was  any  concealment  from,  or 
tion  to  Lady  Shelburne,  there  was  not  the  least  colour  or  pretenoe  to  diaries 
to  suspect,  that  Lord  Inchiquin  was  guilty  of  it.     The  only  persons  Lord  Ini 
treated  with,  as  to  the  terms  of  the  settlement,  were  Mr.  Fitzmaurice  and  Ifr 
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son,  who  were  the  only  agents  who  appeared  to  transact  the  business  on  the  part  of 
Lady  Shelburne;  to  them  his  Lordship  acted  fairly  and  openly,  informing  them 
minutely  of  the  several  sums  the  estates  to  be  settled  were  charged  with ;  and  among 
others,  of  the  mortgage  of  £3000  to  Mr.  Grimston,  and  that  he  wanted  £30,000  more 
to  extricate  himself  from  his  difficulties.  In  (Nrder  to  raise  the  further  sum  of 
£30,000,  Lord  Inchiquin  proposed  to  Mr.  Fitzmaurice  to  sell  the  Oxfordshire  estate, 
which  he  was  informed  he  could  sell  at  £46,000  at  the  least ;  and  after  paying  the 
above-mentioned  charges  upon  it,  to  apply  the  remainder  <A  the  purchaae-money  in 
pan  discharge  of  the  remaining  debts  and  annuities  as  far  as  it  would  go,  and  then 
to  raise  the  remainder  of  the  £30,000  on  the  Taplow  and  Cliefden  estates ;  but  Mr. 
Fitzmaurice  declared  he  would  rather  the  wh<^e  was  raised  on  all  the  estates;  for 
that  he  might  probably  be  able  himself,  in  certain  events,  to  pay  off  iba  whole  sum 
raised,  and  wanted  to  be  raised,  and  to  retain  or  keep  the  estates  in  the  family,  which 
he  wished  to  do,  or  at  least  bo  hare  it  in  his  power  so  to  do;  which  Buggesti«n 
of  Mr.  Fitzmaurice  was  the  reason  of  the  articles  being  drawn  up  in  the  way 
they  now  stand.  That  the  event  alluded  to  by  Mr.  Fitzmaurice  had  happened.  He 
was  enabled  from  the  large  estate  he  succeeded  to  on  the  death  of  Lady  Shelburne,  his 
mother,  to  discharge  the  sum  wanted ;  and  if  be  deceived  Lady  Shelburne,  by  conceal- 
ment from,  or  misrepresentation  to  her,  he  ought  to  indemnify  the  Orkney  estate 
from  any  bad  consequences  of  such  concealment  or  misrepresentation. 

After  hearing  counsel  on  this  appeal,  it  was  okdbabi)  and  AonrDOBD  that  the  decree 
therein  complained  of,  should  be  amended  by  inserting  after  the  word  exhaust,  the 
{^lowing  words,  cmd  that  the  retidue  of  the  tend  £S0,000  $hall  be  applied  to  the 
1X191  diteharge  of  the  mortgage  for  £3000,  mentioned  in  «&«  answer  of  the  appellant 
the  Sari  of  Inchiquin,  and  aleo  of  the  interett  due  on  the  »aid  mmt  of  £2^,000  and 
£3000,  and  let  the  meuter  for  that  purpose  inquire  what  it  due  on  the  laid  mortgagee 
Tttpeetwely,  and  ichether  the  Earl  of  Inchiquin  hat  introduced  emy  other  incum- 
branee  tn  the  ettate  in  quettion,  and  if  he  shall  find  amy  tttch,  let  the  rett  of  the  taid 
nm  of  £30,000  be  applied  in  the  diteharge  thereof;  and  after  the  words  in  like 
manner  to  insert  the  following  words,  and  if  after  paying  the  eotti  of  thit  tuit,  any 
potrt  of  the  taid  £30,000  shall  remmn  unexhautted,  let  the  tame  be  paid  to  the  taid 
EaH  of  Inchiquin ;  and  it  was  further  ordered  uid  adjudged  that  with  these  amend- 
ments the  said  decree  should  be  affirmed.     (MS.  Jour,  tub  anno  1 785,  p.  494.) 


MORTGAGES. 

Cask  1. — Philip  TfeAHKENE  and  another, — Appellants ;  Bichabd  8adlbir 
and  others, — Bespondenta  [4th  December  l705]. 

[Mew's  Dig.  viii.  1077.     See  Williamt  v.  Botanquet,  1819, 1  Br.  and  B.  238.] 

A  mortgagee  of  a  leasehold  estate,  getting  possession  by  ejectment,  is  liable 
to  the  lessor  for  all  arrears  of  the  reserved  rent;  and  where,  to  exonerate 
hims^f,  he  prevails  witji  the  lessor  to  distrain  upon  the  goods  of  the  lessee, 
which  are  already  taken  in  execution  by  a  judgment  creditor ;  he  shall  pay  to 
such  creditor,  so  much  as  he  has  been  obliged  to  pay  to  the  lessor,  with  damages 
and  costs. 

Decbbb  of  the  Court  of  Chancery  bivbrsbd. 

The  point  of  this  case  is  thus  stated  in  PowelFs  Laie  »f  Mortgagee.  "  It 
the  mor^agee  enters  into  possession,  he  becomes  liable  to  all  covenants  tha1> 
run  with  the  land ;  for  he  takes  it  cum  onere,  and  enjoying  tl\e  profits,  he 
must  submit  to  the  losses." 

On  the  Ist  of  July  1703,  a  warrant  upon  an  execution,  at  the  suit  of  Josias  Ent  Esq. 
and  Catherine  his  vrite,  was  ddivered  up  to  the  appellant  Philip  Traherne,  junior, 
H  bailiff  of  the  half-hundred  of  Ciavering,  in  the  county  of  Essex;  to  levy  £1200 
besides  costs,  on  the  goods  of  one  Richard  Bains,  returnable  in  Michaelmas  term 
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folloving;  and,  bj  virtue  of  this  warrtuit,  Traherne  seized  the  com  growing  on 
Bains's  farm,  called  Berden  Priorj,  and  some  other  goods,  which  were  appraised  it 
£666  68.  lOd. 

The  respondent  Richard,  having  a  mortgage  of  this  farm,  brought  his  ejectment, 
and  obtained  judgment;  and,  on  the  20th  of  August  1703,  before  the  com  so  seised, 
was  carried  into  the  barn ;  the  other  respondents,  as  attornies  for  Richard,  brooght 
Traherne  junior,  a  warrant  upon  tbe  judgment  in  ejectment,  from  the  sheriff  of 
Essex,  to  deliver  possession  of  the  farm  to  them,  for  the  use  of  the  respondent  Richari 
[180]  In  consequence  of  this,  Traherne  was  about  to  hire  barns  elsewhere,  in  order 
to  house  the  corn ;  but  John  Sadleir  and  Beckley,  considering  that  the  farm  would 
suffer,  if  the  straw  was  not  spMit  upon  it ;  thej,  on  the  27th  of  the  same  month,  agreed 
with  Traherne,  "  that  he  should  have  the  use  of  the  bams  to  laj  and  t^esh  the  corn 
in,  till  Lady-day  following ;  and,  for  this,  all  the  straw  was  to  be  spent  on  the  farm.' 
Accordingly,  possession  was  delivered  in  pursuance  of  the  warrant,  and  all  the  com 
was  carried  into  the  barns. 

Traherne  junior,  used  his  utmost  diligence  in  threshing  out  the  com,  in  order  to 
pay  the  execution-money ;  but,  the  season  being  wet,  and  the  com  having  run  much 
into  straw,  more  time  than  usual  was  taken  up  in  threshing  it;  and,  in  fact,  not  mon 
than  half  of  it  was  threshed,  at  the  return  of  the  warrant. 

The  farm  was  held  by  lease,  under  Christ's  Hospital,  at  the  yearly  rrait  of  £1S0, 
of  which,  there  were  two  years  in  arrear,  at  Michaelmas  1703  ;  and,  for  the  payment 
of  this  rent,  the  respondent  Richard  was  liable,  as  being  in  possession  under  his 
ejectment;  but  in  order  to  get  rid  of  this  obligation,  he  informed  the  hospital  of  the 
seizure  which  had  been  made  of  the  com ;  and,  that  a  great  quantity  of  it  was  itill 
in  the  barns  upon  the  premises,  and  therefore  prevailed  with  the  hospital  to  make 
a  distress  upon  it,  for  the  rent  so  in  arrear. 

The  distress  was  aooordingly  made,  and  the  com  looked  up  in  the  barns;  bat 
young  Traherne,  looking  upon  this  as  a  contrivance  of  Sadleir's,  procured  a  wamni 
from  the  high  sheriff,  to  oppose  suoh  distress ;  and,  in  consequence  of  this  warrant 
he,  and  the  other  appellant,  his  father,  broke  open  the  locks,  which  had  been,  put  upon 
the  barn-doors ;  and  afterwards,  went  on  in  threshing  the  com. 

The  hospital,  declining  to  trouble  themselves  any  farther  in  this  business,  and 
considering  Sadleir  as  their  tenant,  demanded  payment  of  the  rent  from  him,  and 
he  accordingly  paid  the  same;  but,  upon  giving  security,  to  indemnify  tJie  hospital, 
he  got  leave  to  use  their  name,  in  an  action  against  the  appellants,  for  rescuing  tfae 
distress :  and,  having  brought  the  action,  it  was  tried  at  the  assizes  for  the  coontr 
of  Essex;  and  a  verdict  obtained  against  the  appellants,  for  £108  as  the  valne  of 
the  goods  distrained. 

The  appellants,  whose  defence  upon  the  trial  was  of  an  equitable  nature,  there- 
upon exhibited  their  bill  in  the  Court  of  Chancery,  against  the  respondents  and  tihe 
hospital ;  praying,  that  the  respondent  Richard  might  be  decreed  to  pay  the  hospital 
the  money  recovered  by  the  verdict ;  or  otherwise  to  indemnify  the  appellant  from  the 
same.  But,  when  the  cause  came  on  to  be  heard  before  the  lord  keeper  Wright,  on  the 
18th  of  May  1705,  his  lordship  was  pleased  to  order,  that  the  bill  should  stand  dis- 
missed, with  406.  costs,  as  to  the  hospital ;  and,  as  to  the  other  defendants,  with  coflla 
to  be  taxed. 

From  this  decree,  as  to  the  present  respondents,  the  plaintiffs  appealed ;  insiitiiig 
(R.  Turner),  that  the  two  years  rent,  due  to  the  hospital  [181]  at  Michaehnas  1703, 
was  properly  and  only  due  from  the  respondent  Richard  Sadleir,  he  being  ttieir 
tenant  from  July  1701.  That  it  was  implied  in  the  agreement,  that  Traherne  junior, 
having  the  use  of  the  bams  till  Lady-day  1704,  and  the  respondent  Richard,  reoeinng 
the  benefit  of  the  straw;  Traherne  should  not  be  molested  during  that  time,  either 
by  Sadleir  himself,  or  by  any  other  person,  by  his  order,  or  by  means  of  his  negieet- 
ing  to  pay  the  rent.  That  the  distress,  and  action  of  retcout,  though  formally  the 
acts  of  the  hospital,  were,  in  substance,  the  acts  of  the  respondent  Richard,  and  z«- 
dounded  solely  to  his  benefit;  in  regard,  the  money  thereby  recovered  would  gQ 
towards  lessening  the  rent,  which  he  was  bound  to  pay.  And  therefore,  and  as  tlie 
whole  of  Sadleir's  proceedings  were  in  fraud  of  his  own  agreement,  it  was  hoped,  he 
would  be  decreed  either  to  pay  the  hospital  the  £108,  and  the  costs  of  suit;  or  eto  to 
save  the  appellants  harmless  from  the  same,  and  also  pay  them  their  cost*. 
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On  the  other  aide  it  was  contended,  (G.  Phipps,  S.  Gowper),  that  the  hospital  ought 
to  have  the  full  benefit  of  tba  verdict,  and  that  the  appellants  were  not  entitled  to  any 
relief ;  there  being  no  proof  in  the  cause,  that  the  respondents  had  committed  any 
breach  of  their  agreement,  or  were  guilty  of  any  fraud  in  the  premises. 

But,  after  hearing  counsel  on  this  appeal,  it  was  ordbrbd  and  ASJUoaBD,  that 
the  said  decree  of  dismission  should  be  reversed ;  and  that  the  respondent  Richard 
Sadleir  should  pay  to  the  appellants  what  they  had  paid,  or  were  further  to  pay  to 
the  hospital,  as  landlord ;  and  also,  the  appellants  damages  and  costs,  both  at  law  and 
in  equity ;  and  that  such  damages  and  costs  should  be  taxed  and  ascertained  by  a 
master  of  the  Court  of  Chancery.     (Jour.  vol.  18.  p.  41.) 


Casb  2. — Cathkbinb  Tookb, — Appellant ;  Bishop  of  Ely  and  others, — 
Bespondevis  [9th  January  1705]. 

[Mew's  Dig.  ix.  1734.] 

Alter  a  decree  of  foreclosure  had  been  made  absolute,  and  the  mortgagee  for  many 
years  in  possession,  he  made  his  will,  and  thereby  disposed  of  tiie  mortgage 
debt,  in  these  words:  And  if  Mr.  S.'t  debt  be  ■well  paid,  as  I  doubt  not  hut  it 
will,  I  order  my  executor  to  pay  the  turn,  of  £4800  (wUich  was  the  exact  amount 
of  the  debt)  amongst  the  children  of  my  nepliew.  Held,  that  this  devise  did  not 
open  the  foreclosure,  and  that  the  testator's  calling  it  a  debt,  did  not  alter  the 
nature  of  his  estate  in  the  premises. 

Order  and  decree  of  Lord  Keeper  Wright  affirmed. 

See  Powell  on  Mortgages,  vol.  II.  chap.  7.  as  to  the  exercise  of  the  jurisdic- 
tion of  Courts  of  Equity  in  opening  foreclosures;  with  respect  to  which  it 
seems,  that  no  gener^  rule  can  be  laid  down  either  as  relates  to  the  time  which 
shall  be  considered  as  a  bar,  or  to  the  particular  circumstances  which  will 
entitle  a  suitor  to  this  interposition  of  the  court :  for  cases  of  this  sort  embrace 
such  a  variety  of  considerations,  and  are  frequently  so  complicated  in  their 
nature,  tJiat  each  depends  in  a  great  degree  upon  its  own  combined  circum- 
stances, and  may  be  considered  rather  as  an  instance  of  [182]  the  fact  that  the 
courts  will  interfere  to  open  a  foreclosure,  than  as  a  general  rule,  as  to  the  cir- 
cumstances in  which  relief  will  be  given. 

Thus  in  the  case  of  Burgh  v.  Ixmgton,  post,  Ca.  10,  a  decree  of  foreclosure 
was  opened  after  16  years,  where  the  bill  was  against  a  mortgagee,  who  had 
obtained  his  security,  part  by  original  mortgage,  and  part  by  assignment,  pro- 
cured under  colour  of  being  a  friend  to  the  mortgagor ;  but  in  truth  with  a  view 
to  get  him  into  his  power ;  that  the  mortgagee  might,  upon  his  own  terms, 
purchase  his  estate,  which  was  worth  three  times  as  much  as  the  money  that  had 
been  advanced  thereupon.     But  in  the  case  of  Lanie  v.  Crispe,  post  Ca.  7,  where 
the  mortgagee  in  1711  entered  into  posBession,  upon  a  foreclosure  made 
absolute  by  consent,  and  considering  himself  as  having  an  absolute  estate  in  the 
mortgaged  premises  by  virtue  of  the  decree,  proceeded  to  make  improvements 
thereon  by  pulling  down  buildings  that  were  ruinous  j  the  mortgagor,  6  years 
after,  moved  the  court  for  further  time  to  redeem ;  and  it  was  so  ordered  upon 
terms :  This  and  several  similar  orders  granted  thereupon  were  reversed  by 
the  House  of  Lords  upon  the  grounds  stated  in  the  note  to  that  case ;  as  also 
on  the  ground  that  the  mortgagee  had  been  two  years  in  possession  before  he 
began  alterations  on  the  estate,  when  he  might  look  upon  it  as  his  own,  having 
such  a  title  as  would  satisfy  a  purchaser ;  and  that  the  money  reported   due 
to  him  amounted  to  as  much  as  the  clear  rent  at  58  years'  purchase,  exclusive 
of  subsequent  interest  and  costs.     So,  in  the  case  q|  Wichaiie  (executor),  v. 
Short,  in  this  work,  title  Evidence,  Ca.  6,  neither  overvalue  in  the  estate,  or 
erven  a  parol  agreement  to  redeem,  wereh^d  by  Lord  Cowper  or  Lord  Harcourt, 
to  be  sufficient  reasons  to  open  a  foreclosure  after  20  years ;  and  their  decree 
was  affirmed  on  appeal.     In  the  present  case  the  mortgagee's  calling  it  a  debt, 
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to  a  (x^ateral  purpose  only,  was  held  not  to  alter  the  nature  of  hia  estate.  Aid 
in  Jontt  V.  Kenriei,  post,  Ca.  14,  a  decree  of  foredoeure  was  refused  to  be  set 
aaide  after  20  years,  for  matter  of  form  only ;  evan  although,  the  estate  becime 
of  considerably  more  value  than  the  money  lent  thereon  ;  and  a  dwnunw  u 
such  bill  was  held  good. 

Viner,  vol.  15.  p.  467.  note  to  ca.  1.  2  Eq.  Ca.  Ab.  608.  ca.  1. 

In  the  years  1674,  1676,  1677,  and  1678,  Charles  Stuteville  Esq,  made  eerenl 
mortgages  of  his  estate  in  the  county  of  Suffolk,  to  Sir  Francis  North,  for  seeurinf 
f  everal  sums  of  money,  amounting  in  the  whole  to  £2300 ;  and,  in  1682,  Sir  Frtod* 
North,  in  consideration  of  £2386  Ss.  paid  to  him  by  the  Lady  Glenham,  assigned  orer 
all  his  securities  upon  this  estate  to  her,  and  her  trustees. 

Lady  Glenham  having  anotiier  demand  upon  Mr.  Stuteville,  of  £800,  in  EmIw 
term  1682,  exhibited  her  bill  against  him  in  the  Court  of  Chancery;  praying,  tbt be 
might  either  pay  her  both  these  debts,  with  interest  and  costa,  or  be  foreclosed  of  hii 
equity  of  redemption ;  and  this  cause  being  heard  in  Easter  term  1683,  the  defendut 
was  decreed  to  pay  both  debts,  with  interest  and  coste,  by  a  limited  time ;  and,  in 
default  thereof,  that  he  should  be  foreclosed :  but,  he  neglecting  so  to  do,  the  fore- 
closure was  afterwards  made  abscdute,  and  the  decree  inrolled. 

In  May  1684,  Lady  Glenham  assigned  this  decree,  and  all  her  intMvst  thtrat, 
to  Sir  William  Dolben,  one  of  the  justices  of  the  Court  of  King's  Bench;  -who,  being 
kept  out  of  possession,  did,  in  1693,  bring  several  ejectmente,  and  thereby  recovend 
part  of  the  premises;  tUe  residue  being  held  by  Mrs.  Judith  Stuteville,  the  motlierof 
Charles,  as  having  an  estate  for  life,  prior  to  the  mortgages. 

Soon  afterwards,  Mr.  Justice  Dolben  died,  having  made  his  will,  and  thereof  coi- 
stituted  the  respondent,  Sir  Gilbert,  sole  executor  and  residuary  l^atee;  but  in  tLii 
will  was  the  following  clause:  [183]  .irwf  if  Mr.  StutevtUet  debt  be  weJl  paid,atl 
doubt  not  hut  it  will,  I  order  my  executor,  Gilbert  Dolben,  to  pay  the  tum  of  jt48W 
amonffst  the  children  of  my  nephew  John  Dolben.  And  it  seems,  that  upon  calcul*- 
tion,  this  sum  of  £4800  exactly  agreed  with  the  money  decreed  to  be  paid,  with  tbe 
interest  thereof  from  the  time  of  the  decree  to  the  date  of  the  testator's  wilL 

Upon  the  death  of  Mrs.  Judith  Stuteville,  the  respondent,  Sir  Gilbert,  brought  u 
ejectment,  and  recovered  the  lands  held  by  her ;  so  that  he  was  now  in  possession  of  tlie 
Tthole  eetete. 

In  July  1694,  Charles  StutenriUe  exhibited  his  bill  in  Chancery  against  Sir  Gilbert 
Dolben,  praying,  that  he  might  be  at  liberty  to  redeem,  on  payment  of  the  mortgage- 
money  and  interest  ;  but  to  this  bill  the  defendant  pleaded  the  former  decree  of  fore- 
closure, and  insisted  that  tlie  plaintiff  ought  not  to  be  let  into  a  redemption. 

On  the  10th  of  July  1695,  this  cause  came  on  to  be  heard  before  the  Lord  Omi- 
cellor  Somers,  when  the  defendant's  plea  was  allowed ;  but  his  Lordship  was  plesaed 
to  recommend  an  accommodation  between  the  parties,  and  accordingly  it  was  ordend, 
by  consent,  that  the  defendant  should  be  at  liberty  to  redeem,  upon  payment  of  prii- 
cipal,  interest,  and  costs,  to  be  computed  by  the  Master.  The  defendant,  howenf: 
not  complying  with  this  order,  nor  being  willing  to  abide  by  the  judgment  of  tie 
Court  on  the  plea,  moved  for  leave  to  amend  his  bill ;  and  thisi  the  C^urt  tluwglit 
proper  to  grant,  on  condition  of  his  giving  his  own  recognizance,  not  to  disturb  Sir 
Gilbert  Dolben,  or  his  tenants,  nor  commit  waste ;  but  if  he  refused  to  comply  with  dii» 
condition  in  a  montli,  then  his  bill  was  to  be  dismissed  with  costs,  without  further 
motion.  And  Mr.  Stutevillei,  not  complying  with  this  order,  his  bill  was  dismiswd 
accordingly. 

Mr.  Stuteville,  still  appreliending  he  had  a  right  to  redeem,  by  deed,  dsled  the 
24th  of  May  1700,  settled  the  premises  upon  trustees,  in  trust  to  sell,  and  p»y  Sir 
Gilbert  Dolben,  and  all  his  other  creditors;  and  then,  in  trust  for  himself,  fiis  hein. 
executors,  administrators,  and  assigna  He  also  made  his  will;  and  thereby  derised 
all  his  eetete,  real,  and  personal,  and  his  equity  of  redemption  in  the  premises,  nntotbe 
appellant^  her  heirs,  executors,  administrators,  and  assigns;  and  soon  sflerwsrds 
died. 

In  December  1702,  eighteen  years  after  the  decree  of  foreclosure.  Sir  Gilbert 
Dolben  assigned  over  all  his  eetete  and  interest  in  the  premises,  to  the  Lord  Bisboj* 
of  Ely,  in  consideration  of  £8000 ;  who  afterwards  purchased  of  the  representstiws  of 
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Hn.  Judith  Stuteville,  a  debt  of  £6800  due  to  her  for  the  arrears  of  her  jointure  ;  and 
for  which  she  had  obtained  a  deoree,  whereby  the  whole  estate  stood  charged  with  this 
debt 

In  June  1703,  the  appellant  exhibited  her  bill  in  the  Court  of  Chancery  against 
both  the  respondents,  praying  a  redemption  of  the  premises,  on  the  foot  of  Lady 
Glenham's  decree ;  and  that  AtB  might  have  a  r^oMtveyance,  and  an  account  of  the 
T«ntB  and  pn^ts. 

[184]  To  this  bill  the  defendant  Sir  Gilbert  pleaded  the  decree  at  foreclosure ;  the 
Bishop  likewise  pleaded  that  decree,  and  his  sAveral  purchases  from  Sir  Gilbert,  and 
the  repreeentativee  of  Mrs.  Stuterille ;  and,  upon  arguing  these  pleas  before  the  Lord 
Keeper  Wright,  on  the  2l8t  of  July  1704,  they  were  allowed. 

From  this  order  the  plainti£F  appealed,  insisting  (C.  Phipps,  N.  Leohmere)  prin- 
cipally, that,  by  Mr.  Justice  Dolben's  will  and  the  subsequent  proceedings,  the  fore- 
dosore  was  opened ;  and  tiiat  notliing  had  been  since  done  to  bv  the  appdlaait  of  her 
equity  of  redemption. 

On  the  other  side  it  was  contended  (E.  Jennings),  that  Sir  William  Dolben's  calling 
it  a  debt  in  his  will,  to  a  collateral  purpose  only,  could  not  alter  the  nature  of  the  estate 
he  had  in  t^e  premises ;  and,  if  he  had  called  it  a  fee-simple  estate,  whem  it  was  only  a 
term  of  years,  that  would  not  have  made  it  a  fee-simple  estate.  That  the  Bishop  of 
Ely  was  a  purchaser  of  the  estate  at  &  very  great  price,  under  a  deoree  which  had  been 
signed  and  inrc^ed  above  20  years,  and  been  twice  allowed  as  a  good  plea,  in  bar  of 
the  redemption. 

Aftsr  hearing  counsel  on  this  appeal,  it  was  orobrbd  and  ADJunann,  that  the  same 
Aould  be  dismissed ;  and  the  decree  and  order  therein  complained  of,  affirmed.  (Jour. 
Tol.  18.  p.  61.) 

Cask  3. — ^Wiluam  Enswoeth  and  others, — Appellants ;  Maky  Gbiffiths 
and  others, — Rexpondents  [12th  February  1706]. 

[Mew's  Dig.  ix.  1682.     Followed  in  Oosnp  v.  Wright,  1863,  9  Jur.  n.8.  692.] 

The  mortgagor  of  an  estate  releases  the  equity  of  redemption  to  the  mortgagee, 
for  a  valuable  considerations  the  mortgagee,  at  the  same  time,  gives  the  mort- 
gagor a  note,  that  if  he  should,  within  a  year,  pay  a  certain  sum,  being  the 
original  mortgage-money,  and  the  consideration  for  the  release  of  the  equity, 
he  ^e  mortgagee)  would  sdl  and  convey  to  him  the  premises.  Held,  that  this 
was  an  original  agreement  between  the  parties,  and  did  not  operate  as  a 
defeasance  of  the  release,  or  raise  any  new  equity  to  the  mortgagor ;  and  that 
the  money  not  being  paid,  the  party  was  not  entitled  to  any  relief. 

DxcRKB  of  the  Court  of  Exchequer  affirm  bd. 

A  distinction  hath  been  made,  by  the  Court  of  Chancery,  between  contracts 
originally  founded  upon  lending  and  borrowing  money,  with  an  agreement  for 
a  purchase  in  a  certain  eivent;  and  cases,  where  after  a  mortgage  a  new  agree- 
ment hath  been  entered  into  and  executed  by  the  parties  for  an  absolute  pur- 
chase ;  although  there  be  a  subsequent  declaration,  that  the  mortgagor  may 
have  his  estate  upon  t>ayment  of  interest,  principal,  and  costs ;  or  where  a  re- 
lease of  the  equity  of  redemption  is  given,  with  a  collateral  agreement  to 
re-convey  upon  re-payment  of  tJie  purchase-money;  and  in  the  latter  cajses  it 
hath  been  determined  that  no  re-purchase  shall  be  allowed,  unless  upon  strict 
performance  of  the  conditions  stipulated.  See  Powell  on  Mortgages,  vol.  I. 
cap.  6 :   and  1  Vem.  268 :   Talb.  61. 

Viner,  vol.  15.  p.  468.  oa.  8.  2  Eq.  Ca.  Ab.  506.  ca.  6. 

John  Lloyd,  being  seised  of  certain  lands  in  the  county  of  Montgomery,  by  inden- 
tures of  lease  and  release  of  the  1 3th  and  1 4th  of  January  1 680,  mor^aged  l^e  same  in 
fee  to  Walter  [186]  Griffiths ;  subject  to  redemption  on  payment  of  £400  and  interest, 
■Xi  the  14th  of  January  1686. 

Neither  principal-money  or  any  interest  being  paid  at  the  time  limited,  Griffiths 
soon  afterwards  brought  an  ejectment;  and  having  obtained  judgment,  he,  on  the  Ist 
of  February  1686,  entered  into  possession  of  the  mortgaged  premises. 
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The  mortgagor  being  in  distreBsed  circumstances,  and  unable  to  aatisfytiiiiBmoii 
gage,  on  the  17th  of  May  1687,  in  consideration  of  £350  paid  by  Griffiths,  eiecutedi 
release  of  the  equity  of  redemption  to  him ;  and  Griffiths,  at  the  same  time,  g&ye  Ui>;d 
a  note  or  memorandum,  promising,  that  if  Lloyd  should,  within  a  year,  p&7  to  him 
£750  and  all  charges  of  repairs  for  that  time,  he  (Griffiths)  would  sell  and  conrejito 
him  the  premisee.  But  this  money  not  being  paid,  Griffiths  continued  in  tLe  petce- 
able  poBseesion  of  the  premises,  till  the  time  of  his  death ;  and  cut  down  timber,  ud 
exercised  other  acts  of  absdiute  ownership  thereon. 

In  February  1703,  the  said  John  Lloyd  died ;  but  apprehending  that  he  vas  itiO 
entitled  to  the  equity  of  redemption  of  this  estate,  under  the  above  note,  he  made  kii 
will,  and  thereby  devised  the  estate  to  the  appellant  Eatherine,  his  then  wife,  for  ber 
life ;  with  remainder  in  tail  to  the  appellant  Edward  Lloyd,  his  son. 

In  Hilary  term  1704,  the  appellants  exhibited  their  bill  in  the  Court  of  En^eqoe 
against  the  respondents,  as  claiming  under  the  said  Walter  Griffiths,  for  a  redemptioi 
of  the  premises,  and  an  accoi'nt  of  the  rents  and  profits,  and  of  the  money  ariiiu 
from  the  sale  of  timber.  The  respondents  by  their  answer,  insisted  on  the  mortgigi 
and  release,  and  that  their  testator  being  thereby  an  absolute  purchaser  of  the 
mises  for  a  valuaUe  consideration,  the  plaintiffs  were  not  entitled  to  redeem  theiu 

On  the  11th  of  April  1705,  the  cause  was  heard,  when  the  Court  were  plesMil 
dismiss  the  bill ;  and  afterwards  upon  a  re-hearing,  they  confirmed  the  former  deem 

From  both  which  decrees  the  plaintifia  appealed,  insisting  (J.  Grove)  that  ' 
release  of  the  equity  was  obtained  from  Lloyd,  to  purchase  his  liberty  when  stirni 
in  a  prison ;  and  that  he  had  no  advice  thereon,  but  was  forced  to  submit  to  such 
as  Griffiths  thought  proper  to  impose  on  him.     That  the  note  to  r&convey  the  premii 
on  payment  of  £750,  which  was  the  very  sum  mentioned  in  the  rdease,  being  gi' 
by  Griffiths,  at  the  same  time  that  the  release  was  executed  by  Lloyd,  operated  m 
defeasance  of  that  release;  and  raised  a  new  eqtdty  to  Lloyd,  which  was  nerer 
wards  discharged.     That  the  respondents  themselves  had  proved>the  value  of  the 
to  be  £45  per  ann.  which,  at  twenty  years  purchase,  was  £900 ;  and  therefore 
appellants  were  advised,  that  it  was  not  material  for  them  to  enter  into  any  eridi 
of  the  value,  although  it  was  in  fact  worth  £80  per  ann.  and  £1600  to  a  purd 
as  that,  and  also  the  value  of  the  timber  felled  by  Griffiths,  wbich  was  worth 
£400,  was  [186]  matter  of  account  before  the  Deputy  Remembrancer,  and  proper  t» 
proved  after  the  hearing.     But  be  the  value  ever  so  small,  it  could  be  no  damage  to'' 
respondents  to  have  their  mortgage-money  and  interest  paid  them,  on  accounting 
the  rents  and  profits ;  and,  as  to  the  lapse  of  time  in  payment,  it  was  a  coma 
ground  of  relief  in  a  Court  of  Equity. 

On  the  other  side  it  was  contended  (W.  Turner),  that  Walter  Griffiths  was  s  ] 
chaser  of  the  premises  in  question,  at  a  fair  value;  for,  that  by  the  proofs  in  thecs 
it  appeared  that  the  yearly  value  tiiereof ,  after  deducting  the  chief-rent  and  taxea, 
not  above  £31  per  ann. ;  and  that  all  the  timber  thereon  at  the  time  of  his  entry, 
not  worth  above  £200,  and  not  more  than  above  £50  worth  of  it  had  been  cut  by! 
so  that  £750  was  rather  more  than  the  estate  was  really  worth ;  as  lands  in  thst| 
of  Wales  were  not  worth  more  than  15  years  purchasa  That  there  waa  not  the  li 
proof  of  any  ill  practices  being  used  by  Griffiths,  in  obtaining  the  release  tiom  li 
and  as  to  the  note  given  at  the  same  tim^,  it  was  an  original  agreement  betwee* 
parties,  that  Griffitlis  should  seU  and  convey  the  premises,  upon  the  terms  th* 
mentioned ;  but  not  that  Lloyd  should  be  at  liberty  to  redeem  the  same.  And  th« 
both  the  parties  lived  16  or  17  years  after  this  transaction,  yet  Lloyd  never  vAt 
pretended  to  have  any  right  of  redemption ;  it  was  therefore  hoped,  that  as  ths 
spondenta  and  their  testator  had  been  in  possession  of  the  estate  for  so  great  a  lei 
of  time,  and  had  paid  for  the  estate  more  than  it  waa  worth,  they  should  be  penni 
to  enjoy  the  same  without  any  farther  trouble. 

AccoRMNQLT,  after  hearing  counsd  on  this  appeal,  it  was  ordebbd  and  aaa 
that  the  same  should  be  dismissed ;  and  that  the  decree  of  dismissiim  and  tl» 
firmation  thereof  should  be  affirmed.     (Jour.  vol.  18.  p.  234.) 
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[187]  Case  4. — Henky  Conway  and  others, — Appellants;  Philadelphia 
Sheuipton  and  another, — JRespondents  [19  th  January  1710]. 

[MeVs  Dig.  ix.  289.     But  see  now  37  and  38  Vict.  c.  57,  s.  7.] 

A  mortgage,  after  40  years  poeeesaion  in  the  mortgagee,  was  held  to  be  rede^u- 
able,  upon  the  foot  of  a  stated  account,  and  an  agreement  for  turning  interest 
into  principal. : 

DscREi  of  Lord  Chancellor  Cowper  ArFiRiiBD. 

The  equity  of  redemption  of  a  mortgaged  estate,  was  conveyed  to  A.  in 
trust  for  the  payment  of  debts,  and  the  surplus  to  B.  A.  agrees  with  the 
mortgagee  to  turn  the  interest  in  arrear  into  principaL  B.  is  bound  by  this 
agreement,  though  no  party  to  it. 

Mortgages  are  held  not  to  be  within  the  words  of  the  statute  of  limitations,  and 
no  positive  time  has  been  fixed  on,  which  shall  be  an  absolute  bar  to  redemption : 
because  Courts  of  Equity  have  considered  that  a  mortgagee  cannot  be  injured  if  he 
receives  his  principal,  interest,  and  costs ;  though  a  mortgagor  may,  if  he  be  obliged 
to  part  with  his  estate  for  lees  than  its  value.  But  the  making  up  of  accounts,  after 
bng  periods  of  time,  being  very  difficult,  and  attended  with  great  hardship  on  the 
mortgagee,  it  hath  been  thought  j*easonable  to  establish,  on  an  equity  in  analogy  to 
this  statute,  a  period  at  which  primd  facie  the  right  of  redemption  shall  be  presumed 
to  be  deserted  by  the  mortgagor ;  unless  he  be  capable  of  producing  circumstances  to 
account  for  his  neglect,  such  as  imprisonment,  infancy,  coverture,  or  being  beyond 
sea;  not  having  absconded,  which  is  an  avoiding  or  retarding  of  justice.  And,  to 
preserve  an  uniformity  between  the  proceedings  in  courts  of  law  and  equity,  twenty 
years  after  forfeiture  and  possession  taken  by  the  mortgagee,  no  interest  having  been 
paid  in  the  mean  time,  hajii  been  fixed  upon  as  the  period,  beyond  which  a  right  of 
redemption  shall  not  be  favoured.  See  Powell  on  Mortgages,  c.  10 :  and  1  Eq.  Ab. 
315,  c.  5 :  Sel.Ca.Ch.  9,  10,  56 :  3  P.  Wms.  288 :  1  Ch.  Rep.  184.  206 :  3  Atk.  313, 
there  cited.  But  if  there  be  fraud  in  tiie  transaction,  as  if  a  mortgage  be  made  by  an 
absolute  deed  without  a  defeasance,  no  length  of  time  will  be  a  bar.  Talb.  63 :  1  Vez. 
160.  And  an  account  settled  between  the  mortgagor  and  mortgagee  within  the  time 
limited  as  above,  although  <iiere  be  no  bill  filed,  will  preserve  the  mortgagor's  right 
of  redemption.     2  Atk.  333. 

But  there  is  a  species  of  contract  which  partakes  of  the  nature  of  a  mortgage,  in- 
asmuch as  there  is  a  debt  due,  and  an  estate  as  a  security  for  the  repayment;  but 
differs  from,  it  in  the  circumstances  that  the  rents  and  profits  are  to  be  received  without 
account  till  tihe  principal  money  is  paid  o£f,  and  that  there  is  no  remedy  to  inforce 
the  payment.  This  is  called  a  Welch  Mortgage,  and  implies  a  perpetual  power  of 
redemption  subsisting  for  ever ;  and  the  mortgagee  cannot  compel  a  redemption  on  a 
foreclosure.  See  Pre.  Ch.  423  :  1  P.  Wms.  291 :  2  Vern.  701.  So  where  there  is  an 
express  agreement  that  the  mortgagee  shall  hold  the  premises  until  he  be  satisfied, 
time  is  held  to  be  no  bar  to  the  redemption ;  and  this  was  determined  even  in  a  case 
where  it  appeared  by  the  plaintiff's  own  shewing  that  sixty  years  were  elapsed.  2 
Tern.  701.  But  if  after  an  account  taken  in  Chancery,  it  appears,  that  the  mort- 
gage was  satisfied  by  perception  of  profits  twenty  years  before,  and  that  the  mort- 
gagee has  continued  in  possession  from  that  time,  the  limitation  according  to  the 
above  analogy  will  run.  2  Atk.  360.  And  in  the  case  of  ^^arfpoZe  v.  TTo^jA,  (po»<,  Ca. 
17,)  where  H.  in  consideration  of  £600  lent  him  by  W.  conveyed  estates  to  him  in  fee, 
subject  to  a  proviso,  "  that  the  conveyance  should  be  void  whenever  H.  his  heirs, 
executors,  administrators,  or  assigns,  should  on  any  last  day  of  June  or  December 
pay  unto  W.  or  his  heirs  the  sum  of  £600 :  "  And  it  was  agreed  by  the  indenture 
that  W.  and  his  heirs  should  receive  the  yearly  rent  of  the  premises  in  lieu  of  his  in- 
terest^  with  a  view  to  which,  possession  was  delivered  to  him :  and  afterwards  H.  in 
consideration  of  £2300  paid  by  W.  granted  and  conveyed  the  premises  comprised 
in  the  former  mortgage,  together  witiii  others,  to  him,  his  heirs  and  assigns;  and 
covenanted  that  whenever  W.  should  give  to  him,  his  heirs  or  assigns,  eighteen  months 
notice  by  letter  in  writing,  requiring  payment  of  the  £2300,  H.  his  heirs  or  assigns, 

617 


Digitized  by 


Google 


y  BROWN.  CONWAY  V.  8HRIMPT0N  [1710] 

should  pay  the  same  with  interest  within  eighteen  months  after  such  request ;  and  HV. 
was  in  like  manner  let  into  poeseeaion  of  tibe  last  mentioned  premises;  a  bill  for 
redemption  brought  after  a  period  of  one  hundred  years  were  elapsed  was  dismissed: 
and  tliat  decree  for  dismission  affirmed  in  the  House  of  Lords.  The  ground  of  which 
decree  as  to  the  premises  first  mortgaged,  appears  to  ha;ve  been  that  the  comprising 
them  in  the  latter  mortgage  put  it  in  the  power  of  the  mortgagee,  or  his  representa- 
tives, to  ascertain  and  limit  the  time  of  redemption,  by  demanding  the  mortgage 
money;  which  demand  it  was  admitted  had. been  made  by  W. — See  Powdl,  cap.  10. 

[188]  In  the  present  case  of  Conway  v.  Shrimpton,  the  mortgage  was  decreed  to 
be  redeemed,  upon  the  foot  of  an  account  stated  previous  to  the  mortgagee's  entering 
on  the  premises,  notwithstanding  he  had  been  in  possession  forty  years ;  the  husband 
of  the  heir  ()t  the  mortgagee  having  entered  into  an  a^^reement,  with  the  heir  of  the 
morljgagor,  (about  seven  years  before  the  bill  for  redemption  came  to  an  hearing,) 
for  the  purchase  of  the  equity  of  redemption.  For  although,  for  reasons  aufficientij 
evident  in  the  case,  the  Court  refused  to  decree  a  specific  performance  of  that  agTe^ 
ment,  yet  it  seems  to  have  been  considered  as  an  admission  l^  the  mortgagee,  that 
'  at  that  time  he  conceived  the  mortgagor  had  a  rig^t  to  redeem ;  which  occurrinf 
within  seven  years  of  the  time  of  exhibiting  the  bill,  brought  this  case  within  the 
reasoning  of  that  of  White  v.  Pigeon,  Toth.  232 ;  where  a  bill  was  demurred  to  be- 
cause it  was  to  be  relieved  against  a  mortgage  after  forty-one  years ;  yet  on  a  pro- 
mise being  proved  that  the  mortgagor  should  be  at  liberty  to  redeiem  after  twentr- 
seven  years,  the  demurrer  was  disallowed ;  because  though  forty-one  years  had  passed 
since  the  mortgage,  yet  only  fourteen  had  elapsed  after  the  time  agreed  for  redemp- 
tion.    See  Powell,  ubi  mtpra. 

Upon  the  same  principle  a  redemption  was  decreed  in  the  case  of  Palmer  v.  Jaek- 
»on,  (jpott,  Ca.  19,)  ev«i  under  the  circumstances  there  stated ;  for  the  non-redemption 
for  thirty-eight  years  of  the  time  elapsed  being  accounted  for,  l^  having  been  occu- 
pied in  different  suits  brought  by  the  contending  parties,  a  period  of  seventeen  yean 
only  had  run  out  between  the  time  of  settling  that  dispute,  and  the  exhibiting  the 
bill  to  redeem. 

Viner,  vol.  5.  p.  505.  ca.  5 :  vol.  15.  p.  468,  ca.  9 :  vol.  21.  p.  612.  ca.  6: 
2  Eq.  Ca.  Ab.  596.  ca.  10 :  738.  ca.  2. 

By  indentures  of  lease  and  release  of  the  10th  and  11th  of  December  1664,  Sir 
Eenebne  Digby  mortgaged  part  of  the  manor  and  lands  of  Stokedry,  in  the  county  <rf 
Rutland,  to  Philip  Earl  of  Leicester,  for  securing  £4000,  with  interest  at  £6  per 
cent. ;  and,  by  other  indentures  of  lease  and  release,  of  the  12th  and  13th  of  December 
1664,  he  mortgaged  the  residue  of  the  same  estate,  to  the  trustees  of  Lord  Lundey,  for 
securing  the  like  sum  of  £4000,  and  interest  after  the  same  rate. 

Sir  Eenelme  afterwards,  by  certain  conveyances,  and  by  his  will,  vested  the 
equity  of  redemption  of  the  mortgaged  premises  in,  or  in  trust  for,  Charles  Com- 
wallis  Esq.  to  the  intent  that  he  should,  by  the  renta  and  profits,  or  by  sale,  pay  him- 
self what  was  due  to  him  from  Sir  Eenelme,  on  an  account  stated  between  them  on 
the  16th  of  November  1664,  and  what  he  should  for  the  future  lay  out  for  him,  t»- 
gether  with  the  charges  of  the  trust ;  and  that  when  he  should  be  so  reimbursed,  he 
should  apply  the  residue  in  payment  of  Sir  Eenelme's  debts,  by  mortgage  or  other- 
wise, and  of  the  legacies  given  by  his  will ;  and  the  surplus  thereof,  if  any,  was  to  be 
to  the  use  of  trustees,  to  preserve  the  contingent  remainders,  under  a  proviso,  that 
they  should  not  convert  the  profits  thereof  to  their  own  use,  nor  permit  John  Digfaf. 
Sir  Eenelme's  son,  to  receive  the  same ;  but  should  permit  the  said  Charles  C^m- 
wallis  to  manage  such  surplus,  and  receive  the  profits  thereof,  for  the  use  of  the  said 
John  Digby  for  life,  to  whom  Mr.  Cornwallis  and  his  heirs  were  to  be  acconntabie; 
remainder  to  the  heirs  of  the  body  of  John,  in  tail  male;  and  for  default  of  sndi 
issue,  to  the  second,  third,  fourth,  and  other  sons  of  Sir  Eenelme,  successively  in  tail : 
with  remainder  to  his  own  right  heirs. 

In  July  1665,  Sir  Eendme  Digby  died;  whereupon  Mr.  OomwaUis  ente>red  on 
the  premises;  and  in  Trinity  term  1667,  John  Digby  the  son,  being  then  of  full  age, 
filed  his  bill  in  Chancery  against  Mr.  Cornwallis  and  the  mortgagees;  offering  to 
pay  what  [189]  was  due  to  them,  and  praying,  that  the  mortgaged  premises  might 
be  conveyed  to  him. 

To  this  bill  the  mortgagees  answered,  that  they  were  ready  to  receive  their  money. 
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and  convey  the  premiaes  to  'whomBoerer  the  equity  of  redemption  belonged ;  but  Ifr. 
Digby  not  proceeding  any  further  in  the  c&uae,  Mr.  ComwalliB  and  the  trustees,  in 
Michaelmas  term  1669,  exhibited  their  bill  against  the  mortgagees,  for  a  redemption 
of  the  premises ;  to  which  they  put  in  the  same  answer  aa  in  the  other  auit. 

There  being  a  large  arrear  of  interest  due  on  these  mortgages,  and  the  mortgagees 
baring  been  made  parties  to  two  several  suits,  in  which  different  persons  claimed  to 
be  entitled  to  the  equity  of  redemption ;  they,  on  the  11th  January  1669,  moved  the 
Court,  that  they  might  be  at  liberty  to  accept  their  money  from  Mr.  Gornwallis,  who 
had  offered  to  pay  the  same;  and  to  convey  the  premises  to  him,  or  aa  he  should 
appoint,  subject  to  the  same  equity  of  redemption,  aa  they  were  then  subject  to ; 
which  was  ordered  accordingly,  unless  cause  should  be  shewn  to  the  contrary  by  Mr. 
Digb^,  at  the  then  next  general  seal.  And  upon  his  counsel  shewing  cause,  on  the 
i7th  oif  the  same  montib,  it  was  ordered,  that  he  should  have  time  to  pay  off  what  was 
due  to  the  mortgagees,  until  the  latter  end  of  the  then  next  Hilary  term ;  and  upon 
SDch  payment,  the  mortgagees  were  to  convey  the  premises  to  the  six  clerks  of  the 
Court,  not  towards  the  cause,  to  be  disposed  of  as  the  Court  at  the  hearing  should 
direct;  btrt,  in  case  Mr.  Digby  should  fail  in  paying  the  money  at  that  time,  the 
mcH^agees  were  to  be  at  liberty  to  take  their  money,  and  convey  the  premises,  as 
they  should  be  advised. 

Mr.  Digl^  not  paying  the  money  by  the  time  limited,  and  the  mortgagees,  who 
bad  previously  obtained  judgm«its  in  ejectment,  being  about  to  sue  out  writs  ot 
habere  facias  potteuionem ;  Mr.  Gornwallis,  who  was  still  in  possession  of  the  pre- 
mises, under  the  conveyances  and  will  of  Sir  Kenelme  Digby,  applied  to  the  mort- 
gagees for  a  little  forbearance ;  and  the  more  readily  to  induce  them  to  comply  with 
such  request,  he  proposed  to  state  an  account  forthwith,  of  what  was  due  to  them  for 
principal  and  interest,  and  to  make  the  whole  balance  carry  the  same  rate  of  interest, 
as  the  original  mortgage-money :  and,  in  consequence  of  this  proposal,  certain  articles 
were  on  the  8th  of  March  1669,  entered  into  between  Mr.  Gornwallis  and  the  mort- 
gagees, whereby  it  was  agreed,  that  £4668  lOs.  6d.  was  due  to  the  Lord  Lumley,  and 
£4676  16s.  6d.  was  due  to  the  Earl  of  Leicester,  for  principal,  interest,  and  costs, 
on  the  account  stated  to  the  16th  of  January  preceding ;  that  both  these  sums  should 
lie  made  principal,  and  carry  an  interest  of  £6  per  cent,  from  that  time ;  o  nd  that  Mr. 
Gornwallis  would  discharge  the  whole  on  the  16th  day  of  June  1670.  But  Mr.  Gorn- 
wallis not  being  able  to  perform  this  latter  part  of  his  agreement,  the  mortgagees 
were,  in  July  1670,  let  into  possession  of  the  premises,  comprised  in  their  said  mort- 
gages respectively. 

[190]  On  the  2d  of  July  1672,  Mr.  Digby's  cause  was  heard ;  when,  at  the  request 
of  his  own  counsel,  it  was  ordered,  that  the  mortgaged  premises  should  be  forthwith 
sold ;  and  that,  in  the  first  place,  the  money  due  to  the  mortgagees  respectively,  should 
be  paid,  with  interest  and  costs;  then,  what  was  due  to  Cornwallis,  and  the  other 
debts  and  legacies  of  Sir  Eenelme;  and  that  the  overplus,  if  any,  should  be  paid  by 
Mr.  ComwaUis  to  the  plaintiff  John  Digby,  or  his  fcsigns. 

Notwithstanding  this  decree,  the  estate  remained  unsold,  although  both  Gom- 
wallis  and  Digby  lived  several  years  afterwards ;  and  the  Lord  Lumley  wanting  his 
money,  the  Earl  of  Leicester  paid  him  off,  and  took  an  assignment  of  his  mortgage. 

In  1689,  John  Digby  died,  leaving  two  daughters;  namely,  Mary,  who  inter- 
married with  Sir  John  Conway,  and  by  him  had  issue  the  appellant  Henry  Conway ; 
and  Chariotta,  who  intermarried  with  Richard  Mostyn  Esq.  and  had  issue  by  him, 
the  other  appellants  Bridgett  Lytton  and  Chariotta  Mostyn. 

The  Earl  of  Leicester  afterwards  died,  having  first  by  his  will  and  otherwise  vested 
tfae  mortgaged  premises  in  the  respondent  Philadelphia  and  her  heirs ;  and,  upon  her 
marriage  with  John  Shrimpton  Esq.  they  were  conveyed  to  the  Earls  of  Sunderland 
and  Romney,  in  trust  for  Philadelphia,  during  the  coverture,  for  her  own  separate 
use,  and  wherewith  Mr.  Shrimpton  was  to  have  no  intermeddling  power ;  and  after 
her  death,  in  trust  for  Mr.  Shrimpton  for  life;  luid  then  to  the  issue  of  their  two 
bodies. 

In  1702,  the  app^lants,  as  the  co-heirs  at  law  of  John  Digby,  tiieir  mothers  being 
dead,  were  about  bringing  a  bill,  for  the  redemption  of  the  mortgaged  premises, 
against  Shrimpton  and  his  wife;  whereupon  Mr.  Shrimpton  inadvertently,  and 
without  considering  the  tenor  of  his  marriage«ettlement,  entered  into  an  agreement 
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witli  the  appellant's  agents,  whereby  he  was  to  give  £2760  for  the  equity  of  redemp- 
tion of  the  premises,  and  release  certain  other  demands  upon  the  appellants,  to  the 
amount  of  £500  more;  and  to  assist  them  in  obtaining  an  act  of  parliament  to 
enable  them  to  make  a  good  title  and  oonTeyance. 

A  bill  was  accordingly  brought  in  for  that  purpose;  but  Mr.  Shrimpton  being 
made  sensible  of  bis  error,  made  such  an  opposition  as  prevented  it  fnMn  being 
passed;  whereupon,  in  Hilary  term  1705,  the  appellants  exhibited  their  bill  in 
Chancery  against  Mr.  Shrimpton  and  his  wife;  praying,  either  a  specific  p^iormance 
of  the  above  agreement,  or,  that  they  might  be  at  liberty  to  redeem  the  mortgagee 
The  defendants,  by  their  answer  to  this  bill  insisted,  that  after  such  a  length  of 
possession,  as  from  July  1670,  almost  forty  years,  the  plaintiffs  ought  not  to  be  let 
into  a  redemption ;  it  being  impracticable  to  account  for  the  profits  for  so  many 
years  past;  and,  as  to  the  agreement,  they  insisted  that  it  ought  not  to  be  performed 
in  a  Court  of  Equity;  because  it  was  unreasonable,  not  mutual,  and  void  by  the 
statute  of  frauds  and  perjuries;  as  not  being  signed  by  the  appellants,  or  any  perwm 
by  them  lawfully  authorised. 

[191]  On  the  13th  of  December  1709,  this  cause  (after  having  been  revived  upon 
the  death  of  Mr.  Shrimpton)  was  heard  at  tixe  Rolls;  when  his  Honour  dismiaaed 
the  bill,  as  to  the  performance  of  the  agreement;  and  decreed,  that  the  plaintiSi 
should  be  at  liberty  to  redeem,  upon  payment  of  the  two  principal  sums  of  £4000 
and  £4000  originally  lent,  with  interest  for  tiioee  sums,  and  costs ;  and  that  tlie 
defendants  should  account  for  the  profits,  for  the  time  that  they,  or  those  under  whom 
they  claimed,  had  been  in  possession. 

But  the  defendants,  being  dissatisfied  with  this  decree,  appealed  to  the  Lord 
Chancellor  Cowper;  and  the  cause  being  heard  on  the  29th  of  April  1710,  hisLordddp 
was  pleased  to  afiSrm  the  dismission  of  the  bill  by  the  Master  of  the  Rolls,  as  to  the 
agreement ;  and  decreed,  that  the  plaintiffs  should  redeem  on  the  foot  of  the  aocounti 
stated,  on  tb.&  15th  of  January  1669 ;  and  on  payment  of  the  said  two  sums  of  £4668 
IDs.  6d.  and  £4676  16s.  6d.  making  together  £9345  7b.  with  interest  from  the  said 
15th  of  January  1669,  and  costs. 

From  this  decree  the  plaintiffs  appealed  (E.  Northey,  J.  Pratt) ;  and,  as  to  tbe 
agreement  for  the  purchase  of  the  equity  of  red^uption,  it  was  said  that  it  evidentlj' 
appeared,  by  letters  under  Mr.  Shrimptou's  own  hand,  and  other  proofs  in  the  canae, 
that  there  was  a  solemn  fair  treaty,  continued  for  a  year  together,  before  the  agree- 
ment was  signed,  without  the  least  fraud  or  circumvention  on  the  part  of  the  appel- 
lants ;  that  Shrimpton,  all  the  while  knew  the  appellants  to  be  infants,  and  that  the 
equity  of  redemption  was  in  them,  and  for  that  reason,  he  agreed  to  give  his  aaua- 
tance  in  procuring  an  act  of  parliament  for  vesting  it  in  trustees;  and,  if  a  person 
of  full  age  would,  on  valuable  considerations,  contract  with  infants,  knowing  theooi  to 
be  so,  it  was  hoped,  that  as  such  contract  would  be  good  at  law,  antl  the  party  liable 
to  answer  damages  there  for  the  breach  of  it,  so  in  equity  he  should  specifically  per- 
form it ;  for  otherwise,  infants,  iflstead  of  being  favoured,  as  they  always  are,  would 
be  in  a  worse  condition  than  persons  of  full  age. 

As  to  the  agreement  by  Cornwallis,  of  January  1669,  for  making  the  interert 
principal ;  it  was  said,  that  Sir  Eenelme  Digby  died  within  seven  months  after  be 
had  made  the  mortgages,  and  consequently  there  could  be  but  half  a  year's  interest 
then  due ;  that  Cornwallis,  by  entering  on  the  prmnises,  kept  John  Digby  tiie  heir  oat 
of  possession,  and  he  ought  at  least  to  have  kept  down  the  interest ;  that  he  bad  no 
manner  of  power  or  capacity,  either  as  grantee  or  devisee,  to  charge  the  estate  with 
a  shilling  more  than  was  strictly  due ;  and  if  he  let  the  interest  run  in  arrear,  John 
Digby  could  not  prevent  it,  and  therefore  neither  he  or  his  heirs  ought  to  suffer  by  it, 
to  the  degree  of  paying  interest  upon  interest,  at  £6  p>er  cent,  and  even  the  like  rate 
of  interest  for  the  mortgagee's  costs;  besides,  the  arrear  of  interest  was,  in  some 
measure,  the  fault  of  the  mortgagees  themselves;  who  might  have  entered  on  the 
premises,  or  brought  a  bill  to  foreclose ;  but  [192]  which,  to  this  day,  they  had  nenr 
done.  That  John  Digby  was  no  party,  nor  even  privy  or  consenting  to  this  agree- 
ment, though  he  was  then  of  full  age,  and  though  he,  and  not  Cornwallis,  was  the  only 
person  to  be  affected  by  it ;  and  it  would  be  highly  unreasonable,  if  two  third  pereona 
should,  without  his  privi^,  state  such  an  account,  and  make  such  an  agreement  for 
him,  as  he  must,  at  all  events,  be  bound  by,  whether  right  or  wrong.     That  it  could 
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not  be  pretended,  ComwalliB  did  the  least  service  to  Mr.  Digby  hy  this  agreement ; 
for  he  made  it  on  the  8tii  of  March  1669,  and  then  confessed  judgment  in  ejectment, 
with  a  stay  of  execution  only  to  the  16th  of  June  following,  and  agreed  not  to  receive 
the  Lady-day's  rent  in  the  mean  time ;  and,  that  the  mortgagee's  interest  and  costs 
should  be  made  principal,  and  carry  interest  from  the  15th  of  January  then  last;  and 
in  July  following,  he  voluntarily  delivered  them  possession ;  so  that  it  was  really 
making  their  intweet  and  costs  principal,  from  a  day  seven  weeks  past,  and  letting 
them  into  possession  at  the  same  time ;  as  they  were  to  have,  and  in  fact  received,  all 
the  rent  which  became  due  from  that  day.  Iliat  this  waa  a  transaction  so  injurious 
to  Mr.  Digby,  so  voluntary  in  Comwallis,  there  not  appearing  the  least  necessity  for 
it,  and  so  clandestine  in  the  mortgagees,  who  well  knew  that  Comwallis  was  only  a 
trustee,  and  that  Digby  was  the  proper  person  for  them  to  reckon  with ;  that  though 
it  could  not  at  so  great  a  distance  of  time  be  proved,  yet  it  was  highly  to  be  suspected, 
that  there  was  an  improper  understanding  between  them ;  or  else,  why  did  not  Com- 
wallis, instead  of  acting  in  this  manner,  give  the  mortgagees  actual  possession  on 
the  8th  of  March,  which  was  all  they  could  have  asked  of  him  1  And  if  it  should  once 
be  allowed,  that  trustees  might  secretly,  and  without  necessity,  state  such  accounts, 
and  heap  interest  upon  interest,  it  would  be  of  dangerous  consequence  to  many  heirs, 
on  whom  these  kind  of  accounts  might  be  multiplied,  and  their  estates  presently 
consumed ;  for,  by  the  same  reason,  it  might  be  done  once,  it  might  be  done  annually ; 
and  it  was  contrary  both  to  law  and  equity,  that  any  man  should  be  bound  or  in- 
jured by  the  act  of  another,  without  his  authority. 

On  the  other  side  it  was  insisted  (T.  Powys,  S.  Cowper),  that  a  redemption  ought 
not  to  be  granted,  after  such  a  length  of  possession ;  or  if  it  was,  that  it  ought  to  be 
on  the  foot  of  the  accounts  steted  in  January  1669 ;  and  that  the  agreement,  for  turn- 
ing interest  into  principal,  ought  to  stand.  That  under  the  conveyances  and  will  of 
Sir  Eenelme  Digby,  Mr.  Comwallis  had  the  equity  of  redemption  wholly  vested  in 
himself,  or  in  the  trustees  subject  to  his  controul,  upon  a  special  trust  and  con- 
fidence ;  and  might  have  sold  or  otherwise  disposed  of  the  estate  as  he  pleased,  being 
only  accountable  to  Mr.  Digby  for  the  surplus ;  and  certainly  any  prudent  and  rea- 
aonaUe  act  done  by  Comwallis,  just  and  equitable  in  its  nature,  and  not  only  neces- 
sary, but  beneficial  to  the  estate  at  the  time,  would  have  bound  Mr.  Digby,  and  con- 
sequently ought  to  bind  the  appellants,  as  standing  in  his  place.  That  the  stating 
the  [193]  mortgagees'  accounte,  and  making  their  interest  principal,  was  not  a 
prejudice,  but  an  advantage  to  the  estate;  for  it  prevented  the  great  ezpence  of 
dierifi's  poundage,  and  other  fees  incident  to  the  taking  possession,  and  also  the 
charge  of  assigning  the  mortgages,  which  would  otherwise  have  happened ;  and  it 
could  not  be  disputed,  that  if  tiie  mortgagees  had  assigned  to  other  persons,  the  whole 
sums  paid  by  the  assignees  would  have  carried  interest  from  the  time  of  payment. 
That  ^e  whole  sum  due  for  interest  and  costs,  on  the  15th  of  January  1669,  waa 
liquidated  at  £1345  7s.;  and  it  would  be  very  unreasonable,  that  this  sum  should 
not  cany  interest  according  to  the  agreement ;  when,  if  the  money  had  been  paid  as 
it  oughts  it  would  have  produced  interest  in  another  place.  And  as  to  Mr.  Shrimpton's 
agreement,  it  was  insisted,  that  he  was  drawn  in  by  surprise,  and  at  a  tavern,  to 
make  it ;  that  it  was  unreasonable  in  ite  nature,  being  to  give  £3260  for  the  equity 
of  redemption  of  an  estate,  not  sufficient  to  pay  iiie  mortgage  money  due  thereon  by 
£2000 ;  tiiat  Mr.  Shrimpton  had  no  power  to  enter  into  any  agreement,  touching  his 
wife's  estate;  but  if  he  had,  yet  he  had  not  left  assets  for  the  performance  of  it;  and 
therefore  it  was  hoped,  that  there  was  no  ground  for  carrying  an  agreement  thus 
circumstanced,  into  a  specific  execution. 

And  accordingly,  after  hearing  counsel  on  this  appeal,  it  was  ordbrbd  and  ad- 
JtDOKD,  that  the  same  should  be  dismissed ;  and  the  decree  therein  complained  of, 
affirmed.     (Jour.  vol.  19.  p.  197.) 
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Cask  5. — Wiluam  Wilson, — Appellant ;  James  Tooker, — RespondaU 

[19th  June  1714]. 
[Mew'B  Dig.  ix.  1777.] 

Exchequer  annuities  were  assigned  by  way  of  mortgage,  for  securing  £5000 
and  interest.  The  money  not  being  paid,  the  mortgagee  (after  repested 
notice  to  the  executor  of  the  mortgagor,  and  demand  of  his  money)  sold  tbe 
annuities  on  the  Exchange,  at  the  market  price.  Held,  that  this  was  a  good 
sale,  and  that  there  was  no  necessity  of  prerioudy  foreclosing  the  eqiiitf  of 
redemption. 

Dhcrbb  of  the  English  Chancery  rbvbbsbd. 

See  Lockwood  v.  Ewer,  2  Atk.  303  ;  which  was  the  case  of  a  mortgage  of 
Easi-India  stock. 
1  Wms.  261.     Viner,  vol.  15.  p.  476.  ca.  7.     2  Eq.  C.  Ab.  597.  ca.  U.  608.  ca.  3. 

In  1708,  Edward  Earl  of  Jersey,  pursuant  to  an  act  of  parliament,  6  Ann.  psid 
into  the  receipt  of  the  Exchequer,  £6400,  whereby  he  became  entitled  to  an  aaniii^ 
of  £400  per  ann.  for  99  years,  commencing  from  the  25th  of  March  1708  ;  and  had 
four  several  orders  ddivered  to  him,  for  the  payment  of  £100  each,  dated  the  33d 
of  December  1708,  and  numbered  545,  546,  547,  and  648. 

[194]  On  the  2d  of  May  1709,  the  Earl  aligned  all  his  interest  in  these  four 
annuity  orders,  for  the  residue  of  the  said  term,  to  Thomas  Thynne>,  Esq.  who  hav- 
ing borrowed  of  the  appellant  £6000,  did  on  tbe  7th  of  July  following,  l^  deed  poQ 
assign  to  him  the  said  four  orders,  for  the  remainder  of  the  said  term ;  but  by  is 
indenture  of  defeasance,  dated  the  same  day,  the  appellant  oovenan.ted,  that  up«n 
being  paid  the  said  £5000,  and  interest,  on  Idle  8th  day  of  January  then  nest,  ht 
would  assign  and  transfer  the  said  annuity  orders,  and  all  his  interest  therein,  and 
all  Isenefit  and  advantage  arising  Uiereby,  unto  the  said  Thomas  Thynue,  his  eiflcu- 
tors,  etc.  for  all  the  remainder  of  the  term  then  to  come,  free  from  incumbraacet: 
and  by  this  deed  Mr.  Thynne  covenanted  to  pay  the  money  at  the  time  lintited. 

In  April  1710  Mr.  Thynne  died,  without  having  paid  any  part  ot  this  £5000; 
and  the  respondent  having  taken  out  letters  of  administration,  with  the  will  an- 
nexed, the  appellant  frequently  in  the  course  of  two  years  afterwards,  applied  to 
him  for  payment  of  the  principal-money  and  interest ;  intimating  that  unless  a* 
same  was  paid,  he  should  be  u;ider  the  necessity,  according  to  the  constant  practice 
in  similar  cases,  of  selling  the  annuity  orders  on  the  Exchange,  and  accounting  with 
him  for  the  surplus,  if  any,  after  satisfaction  of  hia  own  demand. 

These  applications  proving  ineffectual,  and  the  annuities  beginning  to  sink  in 
their  value,  the  appellant,  by  a  letter  dated  the  24th  of  March  1711,  gave  notice  to 
the  respondent,  that  he  should  proceed  to  sell  them  at  the  Exchange,  on  Wedneedaj 
the  2d  day  of  April  then  next ;  and  desired  him  to  attend  at  that  time,  to  see  that  ther 
were  huld  for  the  highest  price  the  market  would  then  yield.  But  when  the  day  came, 
the  respondent  earnestly  desired  that  the  sale  might  be  postponed  to  the  Mondaj 
following ;  and  underneath  an  attested  copy  of  the  appellant's  letter  of  notice,  wrote 
the  following  words : — Mr.  Wilson,  I  detire  you  wovld  rutptnd  the  sale  of  the  ommu- 
ties  till  Monday  next,  and  you'll  very  much  oblige  your  very  humbU  servant, 

James  Tooker. 

The  money  not  being  paid,  nor  any  further  delay  requested,  the  annuities  were, 
on  the  7th  of  April  1712,  sold  by  an  eminent  broker  on  the  Exchange,  for  the  highest 
price  which  they  were  then  worth ;  and  the  appellant  having  rendered  a  fair  acoouBt 
of  the  produce,  there  appeared  a  balance  due  to  him,  in  respect  of  his  principal- 
money  and  interest,  of  £170  7s;  and  for  which  he  brought  an  action  upon  the 
covenant. 

But  the  value  of  these  annuities  afterwards  rising,  the  respondent,  instead  of 
paying  the  balance,  brought  his  bill  in  Chancery  against  the  appellant  to  redeem : 
upon  a  Buggeetion,  that  the  transaction  was  in  the  nature  of  a  mortgage  of  land, 
and  that  the  equity  of  redemption  had  not  been  foreclosed,  as  it  ought  to  have  beer 
previous  to  the  sale. 
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To  this  bill  tbe  defendant,  hj  his  answer,  insisted,  that  gOTemment  securities 
were  in  the  nature  of  pawns,  and  might  be  sold  without  a  foreclosure,  as  in  the  cas-? 
of  land ;  that  it  had  beian  [195]  the  oomataut  practice  so  to  do,  and  that  the  sale  being 
in  this  case  deferred  to  the  time  which  the  plaintiff  himself  had  desired,  and  no 
forther  delay  asked  for,  and  the  annuities  being  sold  for  the  most  that  thej  were 
then  worth,  he  ought  to  be  concluded  by  such  sale. 

On  the  2d  of  Julj  1713,  the  cause  was  heard  before  the  Lord  Chancdlor  Har- 
court;  who  was  pleased  to  declare  that  he  conceived  annuities  issuing  out  of  the 
Exchequer,  to  be  very  different  in  their  nature  from  common  stocks,  whose  value 
depended  upon  imagination,  rather  than  the  real  intrinsic  worth  of  them ;  but  that 
Exchequer  annuities  were  a  certain  seci^ity,  carried  a  constant  interest,  and  ought 
to  be  considered  of  the  same  nature  as  land,  and  a  mortgage  thereof  as  a  mortgage 
of  land :  and  therefore  decreed,  that  the  defendant  should  procure  annuities  of  t£e 
like  value  on  the  same  fund,  to  be  assigned  to  the  plaintiff,  upon  his  paying  the 
principal-money  and  interest  due  on  the  mortgage;  and  that  the  defendant  should 
account  before  a  Master,  for  the  annual  income  of  the  annuities,  but  should  not  be 
allowed  hit  costs  to  that  time. 

From  this  decree  the  defendant  appealed ;  and  on  his  behalf  it  was  argued  (S. 
Cowper,  N.  Lechmere),  that  annuities  in  the  Exchequer  could  not  be  said  to  differ 
materiHlly  from  other  stocks,  the  Parliament  having  provided  a  constant  interest 
for  all  government  securities,  as  well  as  for  these  annuities;  there  was  ii<deed  some 
difference  between  them  respecting  the  principal-money,  but  this  difference  was 
much  to  the  advantage  of  the  stocks ;  for  there,  the  principal  was  to  be  re-paid  en- 
tirely, whereas  the  principal  of  the  annuities  wore  out  by  time,  and  consequently  de- 
creased in  value ;  and  in  this  case,  the  funds  appropriated  for  payment  of  these 
■uiDuities,  being  chiefly  the  remnants  or  surplusages  of  other  funde,  had  proved  so 
deficient,  and  were  go  uncertain,  that  the  Exchequer  annuities  had  been  more  fluctu- 
ating in  -value,  and  had  sunk  more  from  their  original  price,  than  any  other  govern- 
ment security  whatever.     That  if  the  present  decree  should  stand,  great  incon- 
veniences must  arise  to  merchants  and  other  traders,  whose  estates  often  consisting 
chiefly  of  annuities  and  other  government  securities,  it  had  been  much  to  their  ad- 
vantage that  on  any  sudden  emergency  th^  could  readily  borrow  money  for  a  short 
time,  near  to  the  full  value  of  such  securities ;  but  this  would  be  impracticable  for 
the  future,  because  no  person  would  lend,  if  after  the  money  became  payaUe,  the 
security  must  be  foreclosed,  like  a  mortgage  of  land :  besides,  under  the  sanction  of 
this  decree,  many  persons  might  be  induced  to  bring  bills  in  Chancery,  to  redeem 
their  annuities  and  other  Grovernment    securities,   which    had    been    previously 
Bold  for  the  full  value,  at  the  time  of  such  sale ;  and  by  this  means,  an  infinite  number 
of  suits  might  be  occasioned.     That  it  has  always  been  the  known  and  constant  prac- 
tice, in  the  case  of  mortgages  of  such  securities,  where  the  money  has  been  neglected 
to  be  paid  at  the  time  stipulated,  to  proceed  to  a  sale  on  giving  eight  or  ten  days 
notice;  yet  these  annuities  were  not  [196]  sold  till  above  two  years  after  the  money 
became  payable;  and  after  all  reasonable  application  had  been  used  in  the  mean 
time,  to  obtain  satisfaction  of  what  was  due  without  selling.     And  notwithstanding 
they  were  fallen  in  value  below  what  was  due  to  the  appellant,  yet  the  sale  was  de- 
fcired  to  the  day  that  the  respondent  himself  had  appointed;  beyond  which,  it  was 
not  even  pretended  that  he  ever  desired  any  further  delay ;  nor  was  there  the  least 
proof  or  suggestion,  that  they  were  not  sold  for  the  most  they  were  then  worth. 
That  these  annuities  were  personal  assets,  and  being  as  such  liable  to  the  testator's 
debts,  it  was  the  respondent's  duty,  as  his  administrator,  to  have  sold  tbe  same  for 
the  payment  thereof,  in  case  they  had  been  in  his  own  hands ;  and  If  so,  surely  the 
appellant  to  whom  they  were  pledged,  ought  not  to  suffer  for  having  done  what  in 
justice  and  equity  the  respondent  himself  ought  to  have  done,  for  payment  of  ti»e 
appellant's  debt. 

The  printed  case  on  the  part  of  the  respondent  appears  to  be  signed  as  in  the 
margin  (J.  Jekyll,  S.  Mead) ;  but  it  contains  not  a  single  reason  in  support  of  the 
decree. 

Accordingly,  after  hearing  counsd  on  this  appeal,  it  was  ordbkbd  and  adjudoto, 
that  the  decree  therein  complained  of,  should  be  reversed ;  and  that  the  appelant 
should  account  with  the  respondent  for  all  sums  of  money  received  by  the  appellant, 
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either  by  sale  of  the  annuities,  or  out  of  the  Exchequer,  by  virtue  thweof ;  udon 
payment  by  the  respondent  of  what  should  remain  due  to  the  appdlaut  on  sv/^it- 
count,  for  principal  and  interest,  together  with  his  costs,  to  be  taxed  by  the  Court 
of  Chancery,  in  such  time  as  that  Court  should  limit ;  the  appellant  was  enjoined 
from  proceeding  against  the  respondent  in  the  action  of  ooTeaant  or  othenriK.* 
(Jour.  vol.  19.  p.  723.) 


[197]  Case  6. — Anna  Dorothea  Bikne  and  others, — Appellants;  Gbobgj 
Hartpole  and  others, — Bespondemts  [I7th  February  I7l7]. 

A  redemption  of  a  stale  mortg^e  was  decreed,  after  the  mortgagee  had  beeuil 
quiet  possession  for  68  years ;  but  this  decree  being  made  upon  a  hiU  of  rmMq 
was  hdd  to  be  improper,  and  therefore  the  decree  was  reversed ;  but  willMiil 
prejudice  to  the  question,  whether  the  estate  was  redeemable  or  not,  wheQend 
it  should  be  brought  into  judgmemt  by  a  proper  bill. 
Dbcrbe  of  the  Irish  Chancery  reversed. 

See  cmte  Case  2  [5  Bro.  P.  C.  181]  and  the  note  there;  and  pott.  Case  17 
[5  Bro.  P.  C.  267]. 


Robert  Hartpole  senior,  and  George  Hartpole,  his  son  and  heir-apparept,  b; 
denture  of  lease  dated  in  May  1619,  demised  a  certain  farm  and  lands  in  the  Quel 
County,  in  Ireland,  to  one  Charles  Williams,  for  61  years,  at  th^  yearly  rent  of 
And  afterwards  the  said  Robert  Hartpole  and  James  Grace,  his  trustee,  by  indati 
dated  the  16th  of  July  1636,  demised  the  same  premises  to  Sir  William  Parsons, 
99  years,  at  a  pepper-corn  rent ;  subject  to  a  proviso,  that  this  lease  should  be  void 
payment  of  the  ;£600  unto  the  said  Sir  WiUiam  Parsons,  within  three  weeks  afta' 
date  thereof :  and  also  to  a  condition  that  whensoever  the  said  Robert  Harl^le, 
heirs  or  assigns,  should,  after  two  months  warning,  pay  the  said  Sir  William  Pi 
or  his  assigns,  on  any  the  1st  day  of  May  or  November,  the  sum  of  £600  in  one 
ment,  together  with  all  arrears  of  rent,  and  other  sums  appearing  to  be  due  to 
by  bond  or  bill,  then  the  said  lease  should  be  void.  But  by  articles  made  between  f 
the  same  day,  reciting  the  lease,  it  was  neverthdess  agreed,  that  the  said  jC600 
be  paid  on  tiie  1st  of  November  1637,  if  the  said  Sir  William  Parsons,  or  his 
should  give  warning  three  months  before,  of  hia  or  their  desire  to  have  the 
paid. 

In  1655,  Daniel  Birne,  the  great-grandfather  of  the  appellant  Sir  John,  purtk 
Sir  William  Parsons's  estate  and  interest  in  the  premises  for  £600 ;  and  aftend 
by  indentures  of  lease  and  release,  dated  the  19th  and  20th  of  March  1671,  upoa 
marriage  of  Sir  Gregory  Birne,  his  son,  this  estate  (among  others)  was  convey 
trustees,  according  to  such  estate  as  Daniel  Birne  then  had  in  tiie  several  pren 
to  the  use  of  himself  for  life,  remainder  to  the  use  of  Sir  Gregory  Birne  for 
remainder  to  all  the  sons  of  Sir  Gr^^ry  successively  in  tail  male. 

Daniel  Birne  continued  to  receive  the  rents  and  profits  of  the  settled  estates 
his  death,  which  happened  in  1683 ;  when  Sir  Gregory  became  entitled,  and 
ingly  entered. 

In  1704,  William  Hartpole,  th^  great-grandson  of  the  mortgagor,  brought 
in  the  Court  of  Chancery  in  Ireland,  against  the  said  Sir  Gregory  Birne,  and  O 
his  eldest  son,  for  a  redemption  of  this  leasehold  estate;  to  which  bill  Sir  Gregor 
in  an  answer,  and  thereby  insisted  that  thet  plaintiff  was  not  en-[198]-titled 
redemption  after  so  great  a  length  of  time;   and   Daniel  Birne  put  in.  a  pl< 


*  Mr.  Peere  Williams,  in  his  report  of  this  case,  makes  Wilson  the  adminiM 
of  Thynne ;  whereas  Wilson  was  the  lender  of  the  moneQr,  and  Tooker,  the  ada 
trator  of  Thynne,  the  borrower.  He  also  says,  the  lender  dying  guddenfy,  ti 
fendant,  Ms  administrator,  sold  the  annuities  at  the  Exchange  by  a  strom  frn 
but  thib  is  clearly  a  mistake,  for  Wilson  the  lender,  appearis  to  be  the  pfito 
seeuting  the  appeal.  That  reporter  is  likewise  mistaken  in  his  chronoloej  ~ 
has  placed  this  case  among  the  determinations  in  Trinity  term,  1714 


exactly  one  year  too  late. 
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answer,  pleading  the  length  of  time  and  the  statute  of  limitations,  in  bar  of  the 
account  and  redemption  prayed  by  the  bUl ;  and  stating  his  title  to  the  promisee  in 
question,  under  his  father's  marriage  settlement. 

On  the  20th  of  May  1708,  the  plea  came  on  to  be  argued,  when  the  benefit  of  it  was 
reserved  to  the  hearing  of  the  cause. 

Id  August  following,  the  plaintiff  and  the  defendant  Sir  Gr^ory  entered  into  an 
agreement  (but  without  the  privity  of  the  other  defendant  Danid  Birne)  with  Charles, 
I^omas,  and  Joshua  Wiloocks,  that  in  consideration  of  £925  to  be  paid  to  each  of 
them,  they  would  assign  their  respective  interests  in  the  premises  to  those  three 
perBons ;  who  long  b^ore  had  notice  of  Sir  Gregory's  settlement,  and  that  he  had 
thereby  only  an  estate  for  life.  In  consequence  of  this  agreement,  exceptions  were 
taken  to  Sir  Gregory's  answer,  and  a  further  answer  put  in  whereby  he  was  made  to 
submit  to  an  account ;  and  having  put  in  this  answer,  and  delivered  up  all  the  deeds 
to  the  Wilcocks's,  he  received  the  ^925. 

On  the  27th  of  November  1708,  the  cause  was  heard  upon  the  bill  and  Sir  Gregory 
Bime'g  further  answer,  without  any  regard  to  the  plea  of  the  other  defendant  Daniel ; 
Tli'.n  it  was  decreed,  that  an  account  should  be  taken  between  the  plaintiff  and  the 
defendant  Sir  Gregory ;  and  that  upon  payment  of  what  should  appear  due  to  him, 
he  should  assign  his  interest  in  the  premises  to  the  plaintiff,  or  as  he  should  direct. 
And  thereupon  a  report  was  immediately  procured,  certifying  £926  to  be  due ;  being 
the  exact  sum  which  the  Wilcocks's  had  before  paid  Sir  Gregory. 

The  defendant  Daniel  Birne  being  informeii  of  these  clandestine  transactions, 
immediatdy  filed  his  bill  against  all  the  parties  to  be  relieved,  and  for  an  injunction 
to  restrain  them  from  committing  of  waste.  To  -^lis  bill  the  several  defendants  put 
in  answers,  admitting  the  facts  charged ;  and  particularly  that  the  Wilcocks's  had 
notice  of  the  marriage-settlement  and  plea,  previous  to  their  entering  into  the  above 
agreement. 

On  the  23d  of  May  1710,  this  last  cause  came  on  to  be  heard ;  when  the  Lord 
Qiancellor  declared  his  opinion,  that  the  plaintiff  Daniel  was  a  purchaser  for  a 
valuable  consideration ;  and  that  there  having  been  a  quiet  enjoymmt  for  so  great  a 
length  of  time,  the  lands  were  not  redeemable ;  but  if  the  defendants  could  thew  that  a 
redemption  was  admitted  after  so  long  an  enjoyment,  he  vioidd  h«ar  them;  and,  in 
the  mean  time^  ordered  the  fraudulent  proceedings  to  be  set  aside,  and  that  the  in- 
junction should  be  continued,  till  it  should  be  determined  whether  it  was  a  redeem- 
able mortgage  or  not. 

Sir  Gregory  Birne,  and  several  ot^er  parties  afterwards  dying,  the  cause  became 
abated;  but  in  March  1714,  tiie  plaintiff  (then  Sir  Daniel  Birne)  filed  his  bill  of 
revivor  against  their  several  representatives ;  and  on  the  3Ist  of  May  1715,  the  cause 
was  finally  heard;  when  the  Court  declared  that  the  plaintiff.  Sir  Danid  Birne's 
interest  in  the  premises  in  question,  was  a  mort{199]-gsgo  for  £600 ;  and  therefore 
d^reed,  that  on  payment  of  that  sum,  with  interest  from  the  death  of  Sir  Gregory, 
the  plaintiff  should  assign  all  his  right  and  interest  to  the  representatives  of  the  three 
Wilcocks's  *. 

Sir  Daniel  Birne  died  soon  after  this  decree;  but  his  widow  and  personal  repre- 
sentative, together  with  his  eldest  son  and  heir  at  law,  appealed  from  it;  contending 
(R.  Raymond,  S.  Mead),  that  after  an  uninterrupted  enjoyment  of  68  years,  a  re- 
demption ought  not  to  have  been  decreed  against  Sir  Danidi  Birne,  who  was  a 
purchaser  for  a  valuable  consideration ;  especially  as  neither  infancy  or  any  oUier 
disability  was  pretended  to  excuse  so  long  an  acquiescence.  That  the  respondents, 
the  Wilcocks's,  purchased  pending  a  suit,  and  with  full  notice  of  Sir  Daniel  Birne's 
title  and  plea,  which  they  endeavoured  to  defeat  in  a  fraudulent  and  collusive  manner  ; 
and  therefore  were  not  entitled  to  the  favour  or  aid  of  a  Court  of  Equity.  And  that 
the  possession  of  the  premises,  which  the  respondents,  by  fraud  and  contrivance,  had 
gained  pending  a  suit,  ought  to  have  been  restored  to  the  said  Sir  Daniel  Birne,  on 
his  father's  death ;  it  being  contrary  to  the  rules  of  equity,  that  a  mortgagee  in  pos- 
session, who  is  sued  for  a  redemption,  should  be  stripped  of  his  pofiseesion  before 
payments 

*  It  does  not  appear  that  any  precedent  was  produced  upon  this  last  hearing,  to 
shew  that  a  redemption  of  so  stale  a  mortgage  had  ever  been  decreed.  See  note  to 
Ca.  2.  of  this  titlei. 
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On  tbe  other  side  it  was  said  (N.  Lechmere,  S.  Cowper),  that  the  jC600  and  interett 
had  been  several  times  offered  to  be  paid  to  Sir  Daniel  Birne  in  his  life-time;  »lio 
died  on  the  26th  of  September  1716,  leaving  the  appellant  Dame  Anna  Dorothea,  hit 
widov  and  sole  executrix,  and  the  other  appdlant  Sir  John,  his  son  and  heir;  ud 
that  the  .said  principal  and  interest  had  also  been  tendered  to  the  said  Dame  Ann* 
Dorothea,  but  always  refused.  That  from  1636  to  1655,  when  Sir  William  Pmsom, 
the  first  mortgagee,  assigned  to  Daniel  Birne,  under  whom  the  appellants  claimed, 
being  19  years,  it  appeared  there  was  but  £600  due,  Sir  William  having  assigned  tin 
mortgage  for  that  sum :  and  from  1671,  when  Daniel  Birne  assigned  the  mortgage 
over  to  his  son  Sir  Gregory,  upon  his  marriage,  whereby  Sir  Gregory  was  to  have  the 
profits  during  his  life,  to  August  1708,  when  he  sold  it  to  the  respondents,  wat  37 
years;  so  that  19  years  and  37  years,  making  together  56  years,  was  answered  and 
accounted  for  as  to  the  length  of  time ;  besides,  this  was  not  a  mortgage  of  the  in- 
heritance, but  only  for  a  term  of  years.  That  tiie  original  mortgage  appeared  to  be 
redeonable,  on  payment  of  £600  without  interest,  (the  mortgagee  being  in  poaaeaion 
of  the  mortgaged  premises,)  upon  two  months  notice  to  be  given  by  the  mortgagor,  and 
three  months  notice  by  the  mortgagee,  at  any  time,  without  accounting  for  the  rents 
and  profits  by  the  mortgagee,  and  without  accounting  for  the  interest  by  the  mort 
gagor ;  which  answered  the  objection  against  redeeming  so  ancient  a  mortgage,  bf 
reason  of  accounting  for  the  rents  and  profits  for  so  long  a  tima  That  the  appdlantx 
had  no  injury  done  them  by  the  decree,  as  they  were  thereby  to  have  the  [200]  ^^^ 
with  interest  from  Sir  Gr^ory's"  death,  together  with  their  costs ;  whereas  the  re- 
spondents were  great  sufferers  by  the  decree,  inasmuch  as  they  were  thereby  obliged 
to  pay  over  again  to  the  appellants  the  said  £600  with  interest  from  Sir  Gregon^i 
death,  besides  the  £1850  which  thery  had  before  paid,  as  a  full  and  valuable  considccv 
tion  for  the  mortgaged  premises. 

But  after  hearing  counsel  on  this  appeal,  it  was  ORnBRBD  and  adjuoobd,  that  the 
decree  of  the  said  Court  of  Chancery,  whereby  a  redemption  of  the  premises  in  qoea- 
tion  was  decreed  for  the  defendants,  on  the  bill  of  revivor  preferred  by  Sir  Daaid 
Birne,  Bart,  deceased,  the  appellant  Sir  John's  father,  should  be  reversed ;  it  bMng 
improper  to  decree  a  redemption  for  the  defendants  on  such  bill :  and  instead  thereof, 
it  was  further  ordbrbo  and  adjitdgbd,  that  the  collusive  proceedings  and  decree 
thereupon  made,  complained  of  in  the  bills  brought  by  tiie  appellant.  Sir  John's  mi 
late  father,  should  be  set  aside ;  and  that  possession  of  the  estate  in  question  should 
be  forthwith  delivered  to  the  appellants,  which  the  said  Court  of  Chancery  was  to  see 
performed  accordingly;  and  the  profits  thereof  were  to  be  accounted  for  by  anch 
person  or  persons  as  received  the  same,  or  their  representatives,  from  the  death  of  Sir 
Gregory  Birne,  father  of  the  said  Sir  Daniel,  when  the  appellants  title  to  the  stii 
estate  commenced ;  and  that  the  writings  concerning  the  appdlants  title  to  the  estile 
in  question,  in  the  custody  of  the  respondents  or  any  of  them,  or  in  their  or  either  ct 
their  power,  should  be  delivered  by  the  respondents  respectively  to  the  appellanta: 
but  this  was  to  be  without  prejudice  to  the  question,  whether  the  said  estate  of  the 
appellants  was  redeemable  or  not,  whenever  it  should  be  brought  into  judgment  by 
a  proper  suit  or  bill :  and  the  appellants  being  thus  relieved,  were  to  have  their  costo 
paid  them  by  the  respondents,  to  be  taxed  by  a  Master  in  the  said  Court  of  Chanooy. 
(Jour.  vol.  20.  p.  612.)  

Case  7. — Mathew  Lant, — AppeUarU  ;  Alice  Crispe  and  another, — 
Bespondents  [18th  January  1719]. 

[MeVs  Dig.  ix.  1665  (Vin.  voL  15.  467,  469).] 

It  is  not  consistent  with  the  rules  and  practice  of  Courts  of  Equity,  or  warranted 
by  precedents,  to  enlarge  the  time  for  redemption  of  a  mortgage,  after  tl* 
mortgagor's  acquiescence  for  six  years,  under  a  foreclosure  by  his  own  oonsent; 
and  especially,  after  an  alteration  has  been  made  in  the  estate,  either  in.  poll- 
ing down  the  lauildings,  or  enlarging  them,  or  otherwise. 

Orders  of  the  Court  of  Exchequer  RBVBRSBn.     See  anU,  note  to  case  S. 

Viner,  vol.  15.  p.  467.  ca.  16.  469.  ca.  13.     2  Eq.  Ca.  Ab.  599.  ca.  81. 
By  indenture  dated  the  15th  of  October  1693,  William  Crispe,  deceased,  fatlier 
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of  the  respondent  William,  and  husband  of  the  respondent  Alice,  mortgaged  a  parcel 
of  land  in  Leighton,  in  the  county  of  Huntingdon,  of  the  value  of  .£10  per  ann.  to  one 
[ii(n]  Mary  Cranford  for  1000  years,  redeemable  on  payment  of  £100  and  interest. 

This  mortgage  became  afterwards  legally  vested  in  the  appellant,  as  a  security 
for  £250,  and  interest ;  and  the  interest  being  greatly  in  arrear,  the  appellant,  ii^ 
Michaelmas  term  1708,  filed  his  bill  against  the  respondents  in  the  Court  of  Exchequer, 
praying  either  payment  of  his  principal  money  and  interest,  or  a  foreclosure  of  the) 
equity  of  redemption ;  and,  upon  hearing  the  cause  on  the  24th  of  February  1709,  it 
was  decreed,  that  on  the  defendants  paying  what  was  due  to  the  plaintiff  for  principal, 
interest  and  costs,  they  should  redeem  the  said  mortgaged  premises ;  but  in  def aulb 
thereof,  should  stand  foreclosed  of  their  equity  of  redemption :  and  it  was  referred 
to  the  Deputy  Remembrancer,  to  compute  what  was  due  on  the  mortgage,  and  to  tax 
the  plaintiff  his  costs. 

The  Deputy  Remembretncer  having  taken  this  account,  by  his  report  of  the  24th 
of  March  1709,  certified  that  there  would  be  due  to  the  plaintiff  for  principal,  interest, 
and  costs,  on  tlie  22d  of  May  1710,  £345.  And  t^e  cause  being  heard  upon  this 
report  on  the  4th  of  May  1710,  the  defendants  were  ordered,  on  the  second  day  of  tha 
then  nest  Michaelmas  term,  to  pay  the  plaintiff  the  said  sum  of  £345,  with  subsequent 
interest  and  costs  from  the  said  22d  of  May;  but  in  default  of  such  payment,  the  de- 
fendants should  be  foreclosed  of  their  equity  of  redemption. 

Subsequent  to  this  decree,  the  plaintiff  brought  his  ejectment,  in  order  to  get  into 
possession  of  the  mortgaged  premises ;  whereupon  the  defendants,  on  the  23d  of  June 
1710,  applied  to  the  Court,  and  obtained  an  order  by  consent,  that  upon  their  giving 
judgment  in  the  ejectment,  the  time  for  redemption  should  be  enlarged,  to  the  first 
day  of  tile  then  next  Hilary  term,  and  no  longer. 

But,  instead  of  complying  with  the  terms  of  this  order,  the  defendants,  on  the 
23d  of  January  1710,  moved  the  Court  for  further  time  to  redeem  ;  when  the  Court 
thought  fit  to  make  another  order,  that,  upon  their  paying  the  plaintiff  £100  in  man- 
ner therein  mentioned,  the  time  to  redeem  should  be  enlarged  to  the  last  day  of  Trinity 
term  1711.  But,  in  ease  of  failure  of  payment  of  the  remainder  of  the  money  due 
upon  the  said  decree,  with  further  interest  and  eoett,  on  the  last  day  of  the  said  Trinity 
term,  the  defendants  were  to  stand  absolutely  foreclosed. 

Pursuant  to  this  last  order,  the  defendants  paid  the  £100,  but  no  more;  and,  on 
the  27th  of  June  1710,  they  again  applied  for  further  time  to  redeem,  when  the  Court 
indulged  them  with  a  fortnight  longer ;  but  ordered,  that  in  case  the  defendants  did 
not  pay  the  monies  decreed,  with  subsequent  interest  and  costs,  by  that  time,  they 
ihould  be  absolutely  foreclosed. 

Notwithstanding  these  orders,  the  defendants  still  made  default ;  and  there  being 
more  due  to  the  plaintiff  on  the  mortgage,  than  the  estate  was  worth,  he,  about  Michael- 
mas 1711,  entered  into  possession,  and  considered  himself  as  having  an  a&»o-[202]- 
lute  estate  in  the  mortgaged  premises,  by  virtue  of  the  decree,  and  the  said  several 
orders ;  and  accordingly  proceeded  to  make  improvements  thereon,  by  pulling  down 
some  buildings  which  were  in  a  ruinous  condition. 

After  the  plaintiff  had  been  iix  years  in  possession,  without  any  kind  of  inter- 
ruption from  the  defendants,  they,  on  the  27th  of  November  1717,  thought  proper  toi 
move  the  Court,  for  further  time  to  redeem ;  when  an  order  was  made,  that  upon  the 
defendants  paying  the  plaintiff  £50  more  on  or  before  the  first  day  of  the  then  next 
Hilary  term,  tiie  time  for  redemption  should  be  enlarged,  till  the  setting  down  of 
causes  after  that  term.  And,  in  the  mean  time,  the  Deputy  Remembrancer  was  to 
take  an  account  of  the  rents  and  profits  of  the  mortgaged  premises,  ever  since  the 
plaintiff  entered  into  possession  ;  btit  if  the  defendants  should  not  redeem  by  the  time 
aforesaid,  the  said  £50  with  the  £100  formerly  deposited,  were  to  be  forfeited. 

The  defendants,  on  the  23d  of  January  1717,  tendered  this  £50  to  the  plaintiff, 
which  he  refused  to  accept;  and  on  an  affidavit  of  such  tender  and  refusdi,  it  was 
ordered,  that  the  former  order  of  the  27th  of  November  should  stand,  and  that  the 
£50  should  be  brought  into  Court,  was  according  dona 

On  the  11th  of  February  1717,  upon  the  defendants  motion,  the  time  for  re- 
demption was  further  enlarged  to  the  first  day  of  the  then  next  Easteor  term;  and  a 
commission  was  granted  for  the  examination  of  witnesses,  touching  the  account. 
And,  on  the  30th  of  April  1718,  the  time  was  again  enlarged  to  the  end  of  the  then 
next  Trinity  term ;  and,  in  the  mean  time,  the  Deputy  was  to  carry  on  the  account. 
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On  the  26th  of  January  1718,  the  Deputy  made  his  report,  and  thereby  certified, 
that  there  ^as  due  to  the  plaintiff  £377  98.  7d.  over  and  above  the  £100  which  he 
had  received,  and  the  rents  and  profits  of  the  estate ;  but,  as  to  the  matter  of  pulling 
down  the  buildings,  he  could  not,  by  reason  of  the  variety  of  evidence,  determine 
any  thing. 

The  cause  being  set  down  upon  this  report,  was  heard  on  the  19th  of  Febniu; 
1718,  when  the  Court  directed  an  issue  at  law,  to  try  whether,  and  how  much,  tl» 
estate  was  damnified,  by  pulling  down  the  houses. 

But  from  the  order  of  the  27th  of  November  1717,  and  the  several  subsequent 
orders,  the  plaintiff  appealed,  contending  (C.  Phipps,  S.  Head),  that  it  was  not  oontii- 
tent  with  the  rules  or  practice  of  Courts  of  Equity,  or  warranted  by  preoedents,  to 
enlarge  the  time  for  redemption  of  a  mortgage  after  the  mortgagor's  acquiesoeoce 
for  six  years,  under  a  foreclosure  by  his  own  consent;  and  especially,  after  an  alteri- 
tion  had  been  made  in  the  estate,  either  by  puUing  down  the  buildings,  or  enlarging 
them,  or  otherwise.  That  the  appellant  had  been  two  years  in  possession,  when  he 
pulled  down  the  buildings  upon  this  estate,  which  he  might  reasonably  look  upon  as  hie 
own,  having  such  a  title  as  would  have  satisfied  a  purchaser ;  and  therefore  it  might 
wdl  be  presumed,  that  the  ap-[203]-pellant  thought  the  pulling  down  the  buildingi, 
would  be  a  means  to  increase  the  clear  rents,  and  so  it  manifestly  appeared  by  die 
proofs  in  the  cause.  That  the  directing  of  the  issue,  t^ided  to  punish  the  appelluit 
as  a  wrong  doer  upon  an  estate,  which,  under  the  several  decrees  and  orders  of  fote- 
cloBure,  was  absolutely  his  own ;  and  that  there  could  not  be  the  least  probability  of 
a  redemption  in  this  case,  because  the  money  reported  due  to  the  appellant,  amounted 
to  as  much  as  the  clear  rent  of  estate,  at  fifty-eight  years  purchase ;  etxclusive  uf 
subsequent  interest  and  costs,  in  case  the  issue  should  be  tried,  and  the  cause  come  on 
to  be  heard  again,  after  such  trial. 

On  the  other  side  it  was  insisted  (E.  Northey),  that  the  appellant's  acquiescing 
under  the  order  of  the  27tfa  of  November  1717,  joining  in  commission  and  examining 
witnesses,  and  not  opposing  the  subsequent  orders  for  enlarging  the  time,  amounted 
to  an  admission,  that  those  orders  were  just,  and  that  the  estate  in  question  was  atill 
redeemable. 

But  after  hearing  counsel  on  this  appeal,  it  was  ordbrbd  and  auodokd,  that  tlx 
said  order  of  the  27th  of  November  1717,  and  all  the  subsequent  orders  and  pro- 
ceedings, complained  of  in  the  said  appeal,  should  be  reversed.     (Jour.  vol.  21.  p.  200.i 


Case  8. — John  Bath, — Appellant ;  £obert  Conly  and  another, — 

JiespondejUs  [28th  March  1720]. 

The  proviso  for  redemption  in  a  mortgage,  was  upon  payment  af  the  principsl 
money  in  silver ;  a  payment  of  this  money  in  silver  and  brass,  is  no  discharge 
of  the  mortgage. 

This  does  not  appear  to  be  the  immediate  point  of  the  case ;  which  seenu 
governed  by  its  own  private  circumstances,  and  to  afford  no  precedent. 
Decrbbs  of  the  Irish  Chancery  appirmbd. 

Viner,  vol.  16.  p.  270.  ca.  10. 

The  appellant  having  borrowed  £250  of  Luke  Conly,  the  father  of  the  r  nnwudeut-. 
for  securing  the  repayment  thereof,  with  interest  at  £10  per  cent,  per  ann.  (whicL 
was  the  common  rate  of  interest  in  Ireland  at  that  time)  did  by  indenturw  of  lease 
oi'd  release,  dated  the  18th  and  19th  of  June  1683,  and  by  fine,  grant  and  convoj 
unto  the  said  Luke  Conley,  and  his  heirs,  two  houses  in  Shop-Street,  iu  the  town  A 
Drogheda;  one  of  them  in  the  tenure  of  Richard  Jackson,  Alderman,  and  the  other 
of  Patrick  Dromgoole ;  subject  to  a  proviso  of  redemption,  on  payment  of  the  sum  of 
£250,  et'«>i/  pound  weighing  four  ounces  troy  veight,  in  one  entire  sum.  on  the 
•  IPtli  of  June  1668 ;  and  the  clear  sum  of  £25  yearly,  in  the  mean  time,  as  the  legal 
-int«>iest  of  the  said  £250. 

[204]  Some  time  afterwards,  the  appellant  borrowed  of  the  said  Luke  Conly  the 
•  .  628 


Digitized  by 


Google 


BATH  V.  CONLY  [1720]  7  WOWH. 

further  sum  of  £100;  and  for  securing  the  same,  and  also  for  further  securing  tihe 
aid  mortgage-money,  amounting  in  the  whole  to  £350,  the  appellant  acknowledged 
a  8tatutfr«taple,  in  the  penalty  of  £700 ;  and  by  an  indenture  of  defeasance,  dated 
the  9th  of  July  1684,  reciting  the  said  mortgage  for  £250,  it  was  agreed,  that  the  said 
itktutfrgtaple  should  be  void,  on  pajnment  of  the  said  sum  of  £350  at  the  da}^  and 
times  in  the  said  indenture  of  release  mentioned,  with  the  inteireat  thereof,  at  £10 
per  cant  per  ann.  And  it  was  particularly  agreed,  that  the  interest  of  the  £100 
Kcored  by  the  said  statute  only,  should  constantly  be  paid  out  of  the  rents  of  the 
kxae  in  the  possession  of  the  said  Patrick  Dromgoole.  And  the  same  was  accord- 
inglj  M>  paid  down  to  the  time  of  Luke  Conly's  death. 

But  t^e  appellant  neglecting  to  pay  the  interest  of  the  £250  secured  by  the  mort- 
pg«^  and  such  interest  being  greatly  in  arrear,  Conly,  in  December  1693,  exhibited 
his  bill  in  the  Court  of  Chancery  in  Ireland,  against  the  appellant,  in  order  that  he 
night  either  redeem  the  said  mortgaged  premises,  or  stand  foreclosed :  but  by  this 
bill  no  demand  was  made  of  the  £100  lent  in  1684,  it  being  secured  by  the  statute* 
llaple,  and  not  included  in  the  mortgagedeed. 

In  the  month  of  January  following,  and  before  the  appellant  had  put  in  any 
umer  to  the  said  bill,  Luke  Conly  fell  sick ;  and  being  on  his  death-bed,  was  pre- 
niled  upon  by  the  appeUant  and  one  Henry  Hughes,  to  remit  and  forgive  the  appel- 
ut,  part  of  the  said  £250  mortgage-money.  And  accordingly,  on  the  27th  of  Janu- 
aj  1693,  Conly  made  his  will,  and  thereby  devised  the  said  mortgage  to  his  eldest  son 
iiehard,  and  his  other  debts  and  personal  estate  to  the  respondents,  his  younger  sons, 
■t  at  the  foot  of  such  will,  he  inserted  the  words  following,  viz.  "  Memorcmdvtn, 
iliave  this  day  agreed  with  Mr.  John  Bath,  for  the  mortgage  I  have  on  Alderman 
■ckson's  house,  paying  me  for  the  same  but  a  hundred  pounds  sterling." 

At  the  time  of  making  this  will,  Richard  Conly,  the  testator's  eldest  son,  was 
broad  in  foreign  parts ;  and  it  being  apprehended,  that  some  inconvenienciee  might 
nw  to  the  family,  from  proving  the  same ;  the  testator  was  prevailed  upon,  on  the 
Hoe  day,  to  make  another  will,  whereby  he  devised  all  his  real  and  personal  estate 
I  his  wife  Elinor,  and  appointed  her  sole  executrix  thereof ;  but  it  was,  nevertheless, 
M  declared  intention  of  the  testator  that  his  said  first  wiU  ^ould  be  observed  and 
ifiUed. 

!  Aftor  the  testator's  death,  the  said  Elinor,  his  widow  and  executrix,  proved  the 
lid  last  will ;  and  in  pursuance  of  iin  agreement  made  by  her,  for  performing  and 
Ofilling  the  said  first  will,  she,  by  indenture,  dated  the  3d  of  August  1699,  granted, 
•▼e^ed,  and  assigned,  unto  one  Christopher  Peppard,  his  heirs,  executors,  and 
faninistrators,  aU  messuages,  houses,  and  mortgages  in  fee ;  and  also  all  lands,  judg- 
nts,  statutes,  debts,  goods,  [206]  chattels,  and  real  or  personal  estates  so  devis^ 
iier  by  the  said  testator's  said  last  will,  in  trust  and  to  tlie  intent,  that  his  said  first 
S  might  be  performed.  In  this  deed  notice  was  taken,  that  the  testator,  by  his  said 
Rt  will,  had  remitted  and  forgiven  the  appellant  £150  to  be  deducted  out  of  the  said 
|60.  And  to  the  execution  of  this  deed,  the  appellant  subscribed  his  name  as  a 
koess,  after  the  same  had  been  read  in  his  presence 

In  1712,  the  said  Richard  Conly,  the  testator's  eldest  son,  died  abroad  intestate, 
bBTeupon  the  respondents  took  out  letters  of  administration  to  him  ;  and  upon  the 
kth  of  Elinor  their  mother,  which  happened  soon  afterwards,  they  took  out  admini- 
Mtion  de  boni*  non,  to  the  testator ;  whereby  they  became  entitled  to  the  £200  re 
Hning  due  from  the  appellant,  and  secured  on  the  said  statutestaple ;  but  not  being 
k  to  obtain  the  same  amicably,  they  sued  forth  extents  on  the  said  statute,  for 
iorering  satisfaction  of  their  said  demand. 

i  Whereupon  the  appelant,  on  the  11th  of  January  1717,  exhibited  his  bill  in  the 
■rt  of  Chancery  in  Ireland,  against  the  respondents,  to  restrain  their  said  pro- 
Idings  at  law ;  suggesting,  that  he  had  in  1C84,  executed  other  deeds  of  mortgage 
tile  said  Luke  Conly,  for  securing  the  said  £350 ;  and  that  by  the  memorandum 
Hie  foot  of  the  said  Luke  Conly's  first  will,  there  only  remained  £100  due,  for  that 
bad  in  1689,  paid  him  £250  in  silver  and  brass  money,  in  discharge  of  the  mort- 
geof  1683,  but  had  not  taken  any  receipt  for  the  same. 

!  The  respondraits,  having  by  their  answw  to  this  bill  denied  that  there  ever  was 
ii  new  mortgage,  or  that  any  money  was  paid  in  discharge  of  thb  said  mortgage  of 
K3 ;  on  the  22d  of  July  following,  filed  their  cross  bill  against  the  appellant,  for  ft 
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discovery  of  this  pretended  new  mortgage ;  and  that  he  might  set  forth  what  deeds, 
securities,  or  papers,  he  had  in  his  custody,  rdative  to  the  said  £350. 

To  this  cross  bill  the  appellant  put  in  an  answer,  and  thereby  admitted  the 
origin^  mortgage  in  1683,  for  £250,  and,  that  in  1684,  he  borrowed  the  furtiier  sum 
of  £100  more,  and  entered  into  the  said  statute-staple,  as  well  to  secure  the  paymeit 
of  the  £250  as  of  the  said  £100.  He  also  admitted,  that  at  the  time  of  entering  into 
the  said  statute-staple  it  was  agreed,  that  the  interest  of  the  £100  bo  lent  in  1684, 
riiould  be  paid  yearly  out  of  the  rents  of  the  house  in  the  possession,  of  the  said  Drom- 
goole ;  but  he  denied  haying  any  deeds  in  his  hands  relating  to  the  said  £350  other 
than  a  counterpart  of  the  mortgage  for  £250  and  the  defeasance  to  the  said  statute- 
staple :  he  insisted,  however,  that  he  had  paid  Luke  Conly  £250  in  brass  money,  in 
1688 ;  but  that,  being  advised  to  have  satisfaction  acknowledged  on  the  said  statnte, 
he  did  not  take  any  receipt  for  such  payment. 

On  the  19th  of  February  1717,  this  cross  cause  was  heard  before  the  Lords  Com- 
missioners, when  the  matter  in  dispute  appearing  to  be,  whether  there  was  due  from 
the  appellant  to  the  said  Luke  Conly  in  1693,  £100  only,  or  £200,  their  Lordships 
were  [206]  pleased  to  declare  their  opinion,  that  £200  was  then  due  from  him ;  Iwt 
if  the  appellant  would  try  it  at  the  peril  of  costs,  tJie  Court  would  make  an  order  for 
that  purpose;  and  the  appellant's  counsd  having  agreed  to  this  proposal,  it  wai 
accordingly  ordered,  that  tiie  parties  should  proceed  to  a  trial  at  law  on  the  following 
issue,  viz.  "  Whether,  after  the  agreement  on  the  foot  of  Luke  Conly's  will  in  the 
pleadings  mentioned,  there  remained  £100  or  £200  due  to  the  said  Conly,  on  tiie 
statute-staple  and  mortgage  in  the  pleadings  mentioned ;  to  be  tried  by  a  juty  of  the 
county  of  the  city  of  Dublin,  at  the  peril  of  full  costs,  in  the  Court  of  Common  Pleas, 
and  the  Sheriffs  to  bring  in  the  grand  pannel,  and  the  Master  to  strike  tiie  jury." 

Notwithstanding  the  appellant's  counsel  had  agreed  to  try  this  issue,  yet  on  the 
30th  of  April  1718,  he  applied  for,  and  obtained  an  order  to  re-hear  the  cause;  and  on 
the  third  of  May  following,  he  obtained  another  order,  that  he  might  be  at  liberty, 
at  the  re-hearing,  to  produce  witnesses  vivd  voce,  to  prove  an  instrumMit  in  writing, 
allied  to  bear  date  the  27th  January  1693,  and  to  be  made  between  Luke  Conly  and 
John  Bath. 

As  the  appellant  had,  by  his  answer,  denied  having  any  deeds  in  his  hands  re- 
lating to  the  £350  other  than  a  counterpart  of  the  mortgage  for  £250  and  the  defeas- 
ance to  the  statute-staple ;  the  respondents,  on  the  7th  of  the  same  montJi,  obtained  an 
order,  that  the  appellant  should  lodge  the  said  instrument  with  Mr.  Dobson,  his  deik 
in  Court,  and  that  the  respondents  might  be  at  liberty  to  view  the  same,  in  the  said 
Mr.  Dobson's  hands.  The  respondents  having  accordingly  viewed  this  instrument, 
which  purported  to  be  an  agreement  between  &e  said  Luke  Conly  and  the  appelant, 
that  only  £100  remained  due  of  the  said  £350,  and  it  appearing  to  th^n  to  be  a 
forgery,  they  on  the  10th  of  May,  obtained  an  order  for  liberty  to  produce  witneaaei 
vivd  voce,  to  disprove  the  said  instrument. 

On  the  24th  of  May  1718,  the  cause  came  on  to  be  re-heard,  when  the  counsel  for 
the  respondents  insisted  upon  the  production  of  the  said  instrument ;  but  the  appel- 
lant being  apprehensive  that  the  forgery  had  been  detected,  had  previously  cansed 
the  same  to  be  taken  out  of  Mr.  Dobson's  custody,  by  Jane,  the  wife  of  Nicholas  Bath, 
the  appellant's  son ;  and  the  respondents  thereupon  producing  several  affidavits, 
shewing  that  the  appellant  and  the  said  Jane,  had  procured  one  Fitzgerald  to  forge 
the  said  writing;  the  Lord  Chancellor  was  pleased  to  order  that  the  cause  should 
stand  in  the  paper,  and  that  the  said  Nicholas  Bath  and  Jane  his  wife  should  atteitd 
the  Court,  on  Monday  then  next,  being  the  26th  of  May. 

But  these  persons  having  absconded,  and  Mr.  Dobson,  on  the  said  26tfa.  of  May, 
declaring  that  he  delivered  the  said  writing  to  the  said  Jane ;  his  Lordship  ordered. 
that  an  attachment  should  issue  against  her. 

On  the  27th  of  the  same  month,  the  cause  was  further  re-heard,  when  tiie  Qiaa> 
cellor  was  pleased  to  order  and  decree,  that  the  [207]  order  made  on  the  firait  hearing 
by  the  Lords  Commissioners  should  be  affirmed ;  and  that  the  said  issue  ahould  l» 
tried,  with  liberty  both  for  the  appellant  and  respondents  to  make  use  of  the  depou- 
tions  of  such  of  the  witnesses  taken  in  the  cause,  as  by  death,  or  other  lawful  impedi- 
ment, could  not  attend  the  trial ;  and  that  the  appellant  should  try  the  issue  in  the 
then  next  Trinity  term,  or,  in  default  thereof,  the  issue  should  be  taken  as  found 
against  him. 
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The  appellant  neglecting  to  try  this  issue,  an  order  was  made  on  tiie  3d  of  July 
1718,  that  the  same  should  be  taken  as  found  against  him :  and  it  was  further  ordered, 
that  it  should  be  referred  to  the  Master,  to  state  the  account  between  the  appeUaat 
and  respondents ;  and  that  in  such  account,  the  appellant  should  be  charged  with 
£200  principal  money,  to  be  due  upon  the  said  statute  and  mortgage,  on  the  27tli  of 
January  1693,  with  interest  for  the  same  from  that  time. 

Pursuant  to  this  order,  warrants  were  served  upon  the  appellant's  agents  to 
attend  the  Master  on  the  said  reference ;  but  no  person  attending,  another  order  was 
made  on  the  24tb.  of  the  same  month,  that  the  appellant  should  attend  the  Master  in 
ten  da}r8,  or  in  default  thereof,  the  Master  was  to  proceed  ex  parte.  , 

The  appellant  still  neglecting  to  attend,  though  served  with  further  warrants  for 
that  purpose,  the  Master,  on  the  1st  of  November  1718,  made  his  report  ex  parte;  and 
therdsy  certified,  that  there  was  due  to  the  respondents,  for  principal  and  interest, 
£459  128.  8d.  And  on  the  10th  of  December  following,  this  report  was  absolutely 
confirmed. 

After  all  these  proceedings,  the  appellant  thought  proper  to  appeal  from  the 
whole  of  them;  insisting  (T.  Lutwyche,  R.  Raymond),  that  by  the  statute- 
staple  in  1684,  the'  first  £250  as  well  as  the  £100  then  lent,  were  se- 
curad  together,  and  a  defeasance  executed  for  the  same,  to  be  void  on 
the  appdlant's  payment  of  the  whole  £350  and  interest,  at  the  time  therein 
mentioned ;  and  accordingly,  the  interest  of  the  whole  was  paid  till  1689, 
when  £250  was  paid  in  part  of  the  principal,  as  aforesaid ;  after  which,  Luke  Conly 
received  only  tlie  interest  of  the  remaining  £100  till  his  death  in  1693.  That  Conly, 
when  taken  iU  in  January  1693,  being  sensible  that  he  had  not  given  the  appellant 
any  discharge  for  the  £250  paid  in  1689,  did  by  the  memorandum  under  his  will 
declare,  that  only  £100  was  due  on  the  said  mortgage;  and  which,  it  was  hoped, 
would  not  be  otherwise  deemed  than  as  part  of  the  £350  united  and  secured  together 
as  one  mortgage,  by  the  said  statute-staple ;  for  if  the  fact  had  not  been  so,  or  if  Ck>nly 
had  meant  otherwise,  he  would  certainly  have  declared  such  meaning.  That  the  in- 
terest of  the  said  £100  had  been  paid  ever  since  Luke  Conly's  death ;  and  no  demand 
was  made  by  the  respondents,  of  any  other  principal-money  or  interest,  till  some 
diort  time  before  the  appellant's  bilL  As  to  the  objection,  that  Conly,  some  little 
time  before  his  death,  exhibited  his  bill  against  the  appellant,  to  be  paid  the  jC250 
first  advanced ;  and  that  one  Hughes,  a  priest,  [208]  prevailed  on  him  to  insert  the 
said  memorandum  under  his  will,  and  remit  £150  to  the  appellant,  of  the  said  first 
£250;  it  was  answered,  that  for  above  three  years  after  ^e  said  £250  was  paid, 
Conly  received  the  interest  of  the  remaining  £100  and  never  demanded  more  of  any 
principal  or  interest ;  being  minded,  however,  to  be  paid  his  money  due,  he  did,  about 
the  beginning  of  1693,  exhibit  his  bill,  and  therein  (as  usual)  charged  the  whole 
money  lent,  leaving  tiie  discharge  on  the  appellant's  part ;  but  he  was  so  conscious 
of  his  injustice  therein,  that  he  dropt  the  same  and  required  no  answer,  and  after- 
wards declared,  as  aforesaid,  that  only  £100  was  remaining  due.  And  as  to  the 
insinuation  about  Hughes  the  priest,  notiiing  was  proved  concerning  the  same  but 
by  one  Thomas,  whose  evidence  was  falsified. 

On  the  other  side  it  was  said  (C.  Phipps,  S.  Mead),  that  it  evidently'  appeared 
throughout  the  whole  cause,  that  there  never  was  any  other  deed  of  mortgage  for  the 
£250  but  that  in  1683,  and  by  the  memorandum  at  the  foot  of  Luke  Conly's  will,  it 
was  plainly  expressed,  that  £100  did  then  remain  due  on  the  said  mortgage,  over 
and  above  the  £100  secured  by  the  said  statute-staple  only.  That  the  appellant  at- 
tempted to  prove,  that  in  February  1689,  he  paid  Conly  £250  in  the  base  coin,  which 
was  issued  in  Ireland  by  King  James  II.  in  the  time  of  the  late  war  there ;  but,  that 
failing  in  this  proof,  the  whole  of  his  evidence  being  only  hear-say,  he  attempted  to  set 
tip  a  forged  writing  to  supply  the  defect  of  such  evidence.  That  if  such  payment  had 
been  made  in  brass  money,  the  mortgage  could  not  thereby  be  discharged,  Uie  proviso 
being  special  for  payment  of  the  money  in  silver ;  and  where  brass  money  had  been 
paid  in  Ireland,  in  discharge  of  debts  contracted  before  that  base  coin  was  made 
current,  the  Courts  of  Equity  there  had  only  allowed,  what  such  brass  money  might 
have  been  exchanged  for  in  silver  at  the  time  of  payment,  which,  in  February  1689, 
was  very  inconsiderable.  That  the  respondents  had  proved  in  the  cause,  that  Luke 
Conly,  at  the  instance  of  Hughes,  did  remit  and  forgive  the  appellant  £160  only ;  and 
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by  the  hill  which  he  filad  in  1693,  it  mi^t  also  be  reasonably  inferred,  that  he  ns  tot 
then  paid.  That  the  appellant  had  met  with  -all  reason&ble  indulgence  in  the  Comt 
of  Chancery,  and  might  have  tried  the  iuue,  and  attended  the  Master  on  taking  tkt 
aooount,  but  for  his  own  default;  and  as  it  manifestly  appeared,  that  on  tlie°2Tthoi 
January  1693,  the  appellant  remained  indebted  in  £100  on  the  mortgage,  tuiim 
in  £100  on  the  ■statute-staple,  it  was  apprehended,  tiiat  he  was  not  entitled  to  hnt 
any  issue  directed  to  try  the  quantum  of  such  debt. 

AccoRDiNOLT,  after  hearing  counsd  on  this  appeal,  it  was  orokrid  and  ADnnwn^ 

that  tba  same  should  be  dismissed,  and  the  several  decretal  orders,  report,  and  «» 

,firmation  thereof,  complained  of  in  the  said  appeal,  affirmed :  and  it  was  furtlNr 

ORDBRsn,  that  the  appellant  should  pay  to  the  respondents,  the  sum  of  £100  for  that 

costs  in  respect  of  the  said  appeaL    (Jour.  vol.  21.  p.  282.) 


i 


[209]  Case  9. — Bichabd  Stone  and  others, — AppeUaiUs ;  Walter  Bybsi,— 

EespoTvdent  [Ist  February  1722]. 

[Mews'  Dig.  i.  335,  401.     See  37  and  38  Vict  c.  67,  a.  7.] 

A.  mortgage  in  possession  for  upwards  of  70  years,  shall  not  be  redeemed, 
shall  such  possession  be  disturbed  in  a  Court  of  Equity;  so  long  an 
quiescence,  without  applying  for  a  ledemption,  being  deemed  equal  to, 
taken  as,  an  implied  waiver,  or  release  of  the  right  to  redeem. 

Where  an  order  is  erroneous,  a  person  ought  not  to  be  prosecuted  for  t 
tempt  in  disobeying  it.     2  Eq.  Ab.  222.  ca.  5. 

An  agent  being  prosecuted  for  a  contempt  in  disobeying  an  order  of « 
he  had  no  notice,  may  join  in  an  appeal  from  that  order,  though  no  paitj 
the  cause  in  which  the  order  was  made.  See  poit,  title  Party  \h  Bro.  P. 
495]. 

Decbeb  of  the  Irish  Court  of  Exchequer  revkrsed. 

It  does  not  appear  that  the  general  rule  was  questioned  ;  but  how  far 
case  was  exempted  by  its  particular  circumstances.     See  ante,  Ca.  2,  and 
note  there. 
Viner,  vol.  6.  p.  452.  ca.  14;  vol.  15.  p.  55.  ca.  37.     2  Eq.  Ca.  Ab.  576.  ca.  3 

Francis  Woolverton,  an  Irish  papist,  having  before  the  rebellion,  which  broke 
in  Ireland  in  1641,  mortgaged  certain  estates  in  the  county  of  Wicklow,  to  U 
Adrian  Vivian,  or  some  person  under  whom  she  derived,  for  £200,  which  was  al 
the  full  value;  and  being  afterwards  attainted  of  high  treason,  his  right  of  redempl 
was,  by  the  acts  of  settlement  and  exploMotion,  vested  in  King  Charles  II.  and 
to  be  part  of  the  satisfaction  of  the  officers,  who  served  the  Crown  before  the  2ai 
June  1649. 

The  Commissioners  for  executing  these  acts,  caused  this  equity  of  redemptia 
be  put  up  to  sale;  and  in  the  year  1668,  Sir  Hans  Hamilton  purohased  the  same^ 
other  lands,  in  trust  for  Alexander  Adaire,  and  other  officers,  subject  to  the  morti 
which  the-  Commissioners  allowed ;  and  subject  also  to  a  quit-rent  of  £5  Qs  8d. 
ann.  payable  to  his  Majesty  and  his  heirs,  when  the  mortgage  should  be  redeefl 
and  on  the  18th  of  June  1669,  King  Charles  II.  confirmed  this  purchase  by  his  kl 
patent. 

These  lands  lying  contiguous  to  some  which  belonged  to  Sir  Richard  BeyneQ 
he,  in  the  year  1674,  purchased  the  Lady  Vivian's  interest  therein ;  and  inten 
to  build  upon  and  improve  the  same,  Sir  Richard,  in  July  1677,  exhibited  hit  fai 
the  Court  of  Chancery  in  Ireland,  against  Sir  Hans  Hamilton  and  one  Daniel  Q 
to  whom  Sir  Hans  haid  assigned  all  his  interest  in  the  lands,  in  ordw  to  aompd 
demption  of  the  mortgage ;  and  Byrne  put  in  his  answer ;  but  no  further  pn 
ings  were  had  in  the  cause. 

Sir  Richard  Reynell  having  improved  the  mortgaged  premises,  sold  the  lai 
1 688,  with  other  lands,  to  AbraLajn  Yarner  Esq.  who  entered  and  enjoyed  acomrw 
till  his  death ;  without  any  claim  or  interruption,  either  from  Sir  Hans  HamilM 
Byrne,  or  any  other  person.  1 

In  1693,  Yarner  made  his  will,  and  tliereby  det^ised  all  his  estate  to  his  on^ 
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Abraham,  and  the  heirs  of  his  body ;  and  for  want  of  Buch  issue,  to  his  three  daughters, 
Diunely,  the  ap-[210}-pellante  Mary  and  Eatherine,  and  Jane,  the  mother  of  the  ap- 
pelant James,  who  afterwards  died,  leaving  him  her  eldest  son  and  heir. 

Upon  the  testator's  death,  Abraham  the  son  entered  and  enjoyed  the  premises  till 
July  1703 ;  when  he  dying  without  issue,  the  appellants  Mary,  Katherine,  and  James, 
benune  entitled,  and  accordingly  enjoyed  without  any  interruption,  for  several 
years. 

But  in  July  1711,  when,  by  various  improvements,  and  the  general  rise  of  lands 
iD  Irdand,  this  mortgaged  estate  was  greatly  increased  in  value ;  the  respondent  ex- 
Libited  his  bill  in  the  Court  of  Exchequer  in  Ireland,  against  all  the  appellants,  ex- 
cept Yeates ;  alleging,  that  one  Roger  Jones  had  purchased  the  right  of  Adaire,  and 
the  other  eettui  que  truttt,  to  the  equity  of  redemption  of  these  lands ;  and  that  Sir 
Hang  Hamilton  and  Jones  had,  in  1674,  conveyed  the  same  to  Daniel  Byrne;  who,  in 
1680,  on  the  marriage  of  his  son  John  Byrne,  settled  this  equity  of  redemption  on  him 
for  life,  with  remainder  to  his  sons  in  tail ;  and  that  in  1681,  John  died,  leaving  the 
plaintifF,  his  only  son  and  heir,  an  infant  of  one  year  old  ;  and  therefore  praying  » 
redemption  of  the  premises,  9iid  an  account  of  the  rents  and  profits. 

To  this  bill,  the  defendants  put  in  several  answers  and  pleas ;  and  by  their  pleas, 
insisted  on  the  length  of  time  since  the  mortgage,  which  by  the  plaintiff's  own  shew- 
ing, was  upwards  of  sevraity  years,  in  bar  of  the  redemption  prayed.  And  on 
arguing  these  pleas,  the  Court  reserved  the  benefit  of  them,  till  the  hearing  of  the 
cause. 

On  the  1 7th  of  February  1719,  the  cause  came  on  to  be  heard ;  when  the  Court 
decreed,  that  the  plaintiff  should  redeem  the  mortgage,  on  paying  the  defendants  the 
principal  and  interest  due  thereon  ;  and  that  it  should  be  in  their  election,  to  enter  into 
the  account  from  the  beginning,  or  from  the  time  of  filing  the  bill ;  and  time  was  given 
for  making  such  election,  till  the  first  day  of  the  then  next  term. 

But  upon  tihe  defendants  application  for  a  re-hearing,  the  cause  was  again  heard 
on  the  Ist  of  June  1 720 ;  when  it  was  decreed,  that  the  plaintiff  should  redeem,  on 
paying  t^e  defendants  what  should  appear  due  to  them,  for  principal,  interest,  and 
costs ;  and  that  the  profits  of  the  lands  should  be  set  against  tiie  interest  of  the  mort- 
gage, to  the  time  of  Sir  Richard  Reynell's  conveyance,  in  1668,  to  Mr.  Tamer ;  and 
that  the  account,  as  to  the  interest  and  profits,  should  be  stated  by  the  Remembrancer 
from  that  time. 

Soon  after  this  decree,  the  plaintiff,  upon  motiMi,  obtained  an  order,  that  the 
premises  should  be  let  to  the  best  bidder  for  one  year ;  and  having  set  up  a  bidder, 
in  trust  for  himself,  he,  by  that  means,  got  into  possession.  And  there  being,  at  this 
time,  an  arrear  of  rent  due  to  the  defendants,  the  appellant  Yeatee  waa  employed  to 
make  a  distress  for  the  same,  which  was  accordingly  done ;  whereupon  the  plaintiff 
moved  the  Court  against  Yeates  for  a  contempt,  and  he  was  actually  committed. 

[211]  From  both  these  decrees,  and  the  subsequent  orders,  the  defendants  and 
Yeates  (who  was  still  in  cuen»dy)  appealed ;  and  on  their  behalf  it  was  insisted  (T. 
Lutwyche,  S.  Mead),  that  in  the  first  place,  the  pleas  ought  to  have  been  allowed, 
because  the  mortgage  manifestly  appeared  to  have  been  made  at  least  seventy  years 
before  the  filing  of  the  bill ;  which  was  a  longer  time  than  was  allowed  for  bringing  a 
writ  of  right,  the  last  and  highest  action  in  the  law.  That  the  respondent  ought  not 
to  have  been  let  into  a  redemption  of  the  premises,  but  his  bill  should  have  been  dis- 
missed with  costs;  as  well  because  he  shewed  no  conveyance  from  Adaire,  and  the 
other  eestwi  qiie  truttt,  and  consequently  had  no  title ;  as  because  it  was  not  agree- 
able to  justice  and  equity,  that  a  possession  of  more  than  seventy  years,  under  a  legal 
title,  should  be  disturbed  in  a  Court  of  Equity.  That  so  long  an  acquiescence,  with- 
out applying  for  a  redemption,  ought  to  be  deemed  equal  to,  and  taken  as  an  implied 
waiver,  or  release  of  the  right  to  redeem  ;  and  the  rather,  where,  as  in  this  case,  the 
yearly  profits  of  the  premises  did  not,  for  more  than  fifty  years,  amount  to  the  in- 
terest of  the  mortgage-money ;  nor  was  it  reasonable,  under  such  circumstances,  and 
at  so  great  a  distance  of  time,  that  any  account  should  be  directed,  it  being  impossible 
that  a  just  account  could  be  takep.  But  if  after  this  length  of  time,  and  under  these 
ciroumBtances,  the  respondent  could  be  admitted  to  redeem,  it  was  conceived  that  the 
account  ought  to  be  taken  from  the  beginning ;  it  being  €/vident,  by  the  circumstances 
of  Ireland,  that  for  about  twentv  years  after  the  rebellion  in  1641,  the  said  landa 
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could  yield  but  very  litde,  if  any  tiling,  and  after  tiiat  time,  the  rente  were  far  short 
of  the  interest  of  the  mortgage-money :  so  that  if  this  was  the  justice  of  the  case,  and 
those  who  once  had  the  equity  of  redemption,  had,  by  their  own  laches,  rendered  it 
impracticable  to  have  such  an  account  taken  ;  it  afforded  a  very  good  reason,  irhy  » 
Court  of  Equity  should  not  admit  a  redemption.  That  as  to  the  respondent's  minority 
for  some  part  of  the  time,  it  could  not  have  any  influence  in  the  case;  since  it  ww 
more  than  forty  years  after  the  mortgage,  before  it  is  pretended,  thak  the  premiiei 
were  conveyed  to  his  grandfather  Daniel  Byrne;  and  since  his  father  John  Byrne 
never  made  any  claim  thereto,  during  his  life;  nor  did  the  respondent  himsdf  file  his 
bill,  till  about  ten  years  after  he  came  of  age.  That  the  order  for  letting  the  lands, 
was  gained  by  surprise,  on  the  last  day  of  Trinity  term  1720,  and  ought  not  to  hare 
been  made  in  the  case  of  a  mortgagee ;  especially,  where  the  mortgaged  premiBCS,  to- 
gether with  other  lands,  were  in  lease  to  tenants  for  a  term  of  years.  And  that  there 
was  no  ground  for  the  commitment  of  the  appellant  Yeates,  for  the  pretended  con- 
tempt; because  it  appeared  by  his  examination,  upon  the  interrogatories  exhibited 
touching  that  contempt,  that  he  was  only  an  agent  for  the  app^ant  Stone,  and  had 
no  notice  of  the  order  for  letting  the  lands  to  the  beet  bidder. 

On  the  other  side  it  was  insisted  (R.  Raymond,  P.  Yorke),  that  the  right  of  re- 
demption continued  in  the  Crown,  from  the  23d  of  October  1641,  until  [212]  Jnne 
1669 ;  when  the  same  was  granted  to  Sir  Hans  Hamilton ;  so  that  in  this  case  the 
equity  of  redemption  was  to  be  considered,  as  if  the  mortgage  had  been  originallT 
created  in  1669 ;  and  in  July  1677,  Sir  Richard  Reynell,  under  whom  the  appdlante 
claimed,  exhibited  a  bill  of  foreclosure  gainst  Daniel  Byrne,  the  respondentia  grand- 
father, and  thereby  admitted,  that  the  mortgage  was  then  redeemable,  and  that  BTrne 
was  wril  entitled  to  redeem  it ;  nor  did  he  think  it  necessary  to  make  Adaire,  or  anj 
other  of  the  cestui  que  trtutt,  parties  to  that  suit.     That  in  1681,  this  equity  of  n- 
demption  descended  to  the  respondent,  who  was  then  but  a  year  old,  and  did  not 
attain  his  full  age  till  the  year  1701  j  so  that,  on  the  whole  matter,  the  acquiescence  so 
much  insisted  on  by  the  appellants,  was  reduced  to  fourteen  years.     That  if  a  redemp- 
tion was  not  allowed  in  this  case,  the  Crown  would  be  prejudiced ;  because  an  annual 
quit^rent  of  £5  9s.  8d.  was  to  become  due  and  payable  to  his  Majesty  and  his  suceee- 
Bors,  out  of  the  premises,  whensoever  the  same  should  be  redeemed ;  and  which,  if  the 
appellants  retained  the  lands,  could  never  arise.     That  the  appellants  had  no  reeaoo 
to  complain  of  the  method  of  accounting,  as  they  had  sufficient  time  allowed  them  by 
the  Court  of  Exchequer,  to  make  their  election,  whether  the  account  should  be  takes 
from  the  beginning,  or  from  the  year  1688,  when  they,  or  their  fatlier  Abrahajn 
Yarner,  became  interested  in  the  mortgatg^  or  from  the  time  of  exhibiting  the  biB. 
which  they  refused  to  do.     That  it  did  not  appear  in  the  cause,  that  any  arrears  of 
interest  were  due  in   1688,  when  Sir  Richard  Reynell  assigned  the  mortgage  to 
Yarner :  and  when  the  appellants  were  permitted  to  t^e  exceptions  to  the  inroDed 
decree,  on  the  re-hearing  of  the  cause,  they  did  not  pretend  to  object  to  that  part  of  it, 
which  directed  the  account  to  be  taken  from  1 688  ;  but  insisted,  that  they  ought  onlr 
to  account  for  what  they  had  actually  received,  and  ndt  for  what  they  might  have 
received,  without  wilful  default;  so  that  they  thereby  seemed  to  agree,  that  the  ac- 
count should  be  taken  from  1688,  provided,  they  were  to  answer  only  for  what  tfaw 
had  actually  received  out  of  the  lands.     As  to  the  objection,  that  the  respondent  had 
produced  no  conveyance  from  Adaire,  and  the  other  cestui  que  trusts,  it  was  veil 
known,  that,  in  pursuance  of  the  act  of  settlevient,  patents  were  frequently  passed  in 
Irdand  to  one  person,  in  trust  for  whole  regiments,  troops,  and  companies,  the  pro- 
portion of  land  allotted  to  subaltern  officers  and  private  soldiers,  not  being  soflScient 
to  bear  the  expence  of  a  distinct  patent ;  and  that  the  conveyance  of  the  patentee,  had 
always  been  deemed  a  sufficient  title  in  Courts  of  Judicature  there,  without  shewing  a 
conveyance  from  the  cestui  que  trusts;  which,  considering  the  great  number  of  per- 
sons concerned  in  one  grant,  would,  at  so  great  a  distance  of  time,  be  very  difBcolt, 
if  not  impossible ;  nor  could  it  be  supposed,  that  Sir  Hans  Hamilton  who  was  a  p>eir«ia 
of  great  honour,  and  one  of  the  Privy  Council  of  Ireland,  would  have  been  guilty  of 
so  gross  a  breach  of  trust,  as  to  join  in  an  assignment  of  the  equity  of  re-{2133-<leinp- 
tion  to  Daniel  Byrne,  wherein  Roger  Jonee  was  recited  to  have  purchased  the  interest 
of  the  cestui  que  trusts,  if  he  had  not  been  thoroughly  satisfied,  that  this  fact  was  trae- 
And  as  to  BO  much  of  the  appeal  as  concerned  the  appellant  Yeates,  it  was  conceived 
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to  be  improper  and  unprecedented ;  being  brought  by  a  third  persod,  who  was  no 
partr  in  the  cause,  complaining  of  an  order  made  against  him,  meerly  for  a  contempt 
of  the  Court ;  and  yet  the  tenant,  whose  goods  were  distrained,  and  who  prosecuted 
that  contempt,  was  made  no  party  to  the  appeal :  but  if  the  appeal  should  be  thought 
proper  on  this  point,  jeb,  it  was  apparent,  that  Yeates  was  guilty  of  contempt,  in 
taking  a  distress  on  a  tenant,  who  was  in  a  possession  under  an  order  of  the  Court, 
and  directed  to  pay  his  rent  into  Court;  and  therefore  it  was  conceived,  thalt  the 
orders  complained  of,  were  very  justly  founded. 

But,  after  hearing  counsd  on  this  appeal,  it  was  obdbrkd  and  adjudobd,  that  the 
decrees  of  the  I7th  of  February  1719,  and  1st  of  June  1720,  and  the  subsequent  orders 
complained  of,  should  be  reversed ;  and  that  the  respondent's  bill  in  the  Court  of  Ex- 
chequer should  be  dismissed,  without  prejudice  to  the  right  of  the  Crown,  if  any ;  and 
that  the  security  given  by  the  appellant  William  Teates,  if  any,  should  be  forthwith 
ddirered  up  to  him  to  be  cancelled ;  and  that  he  should  be  discharged  from  the  con- 
tempt complained  of.     (Jour.  vol.  2.  p.  76.) 


Cask  10. — ^Wiluam  Busgh, — Appellant;  Colthckst  Lanqton, — 
RespmiderU  [I7th  April *1724]. 

[Mew's  Dig.  ii.  1735  {Bvrgh  v.  Lanton)  xiv.  1719.] 

A  decree  of  foreclosure  was  opened  after  sixteen  years,  on  account  of  the  equity 
of  redemption  being  worth  much  more  than  was  due  upon  the  mortgage. 

Dkceib  of  the  Court  of  Exchequer  ArFiEUXD. — See  ante,  note  to  case  2  [5 
Bro.  P.  C.  181]. 

Viner,  vol.  15.  p.  476.  ca.  2.     2  Eq.  oa.  ab.  609.  ca.  5. 

John  Langton,  Esq.  the  respondent's  grandfather,  in  the  year  1677,  purchased 
from  Sir  Charles  Lloyd,  for  a  valuable  consideration,  the  lands  called  Shanacloun, 
Brury,  Garrouse,  Lisnecona,  Garr&ne,  Ballyfokeen,  Ballyoran,  and  Ballinwillin, 
containing  together  about  2000  acres,  part  of  which,  (viz.)  the  five  first  denomina- 
tions, Sir  Charles  had,  in  1671,  demised  to  William  and  Augustin  Martin  for  50 
years,  at  the  yearly  rent  of  £204  7s.  6d.  which  lease  expired  in  the  year  1721.  But 
Mr.  Langton,  not  being  provided  with  the  whole  purchase-money,  he  mortgaged  the 
premises  to  Robert  Bridges  for  £2200.    . 

The  said  Robert  Bridges  afterwards  pressing  for  his  money,  Langton,  in  the  year 
1683,  borrowed  £1000  from  Peter  Betts-[214]-worth  and  Vincent  Gookin,  who  were 
trustees  for  one  Dorothy  Clayton,  afterwards  the  wife  of  James  Waller,  and,  as  a  se- 
curity, conveyed  the  lands  of  Shannacloun,  Garrouse,  and  Brury,  to  the  said  trustees ; 
and  about  the  same  time,  he  also  borrowed  £1200  from  Joseph  Damer,  on  the  lands  of 
Garrane,  Lisnecona,  Ballyfokeen,  Ballynoran,  and  Ballinwillin,  which  were  conveyed 
to  Mr.  Damer  accordingly,  subject  to  a  condition  of  redemption :  and  both  these  sums 
being  paid  to  Bridges,  in  disdiarge  of  his  mortgage,  he  joined  with  Langton  in  the 
new  securities. 

The  money  remained  upon  these  mortgages  till  1697,  when  Langton  was  hard 
pressed  by  the  mortgagees,  who  had  before  that  time  obtained  a  decree  to  foreclose ; 
he  therefore  applied  to  the  said  James  Waller,  who  by  marriage  with  the  said 
Dorothy  Clayton,  was  entitled  to  the  £1000  lent  by  her  trustees,  to  continue  his 
money ;  but  which  Waller  refused  to  do  on  the  foot  of  the  subsisting  mortgage,  be- 
cause it  had  be^i  of  some  standing,  and  might  in  time  prove  very  troublesome  in 
accounting :  but  as  accounts  were  then  settled,  Waller  offered  to  take  an  absolute  con- 
veyance of  the  lands  in  his  mortgi^e,  and  re-convey  the  same  to  Langton,  as  a  fee- 
farm  for  ever,  subject  to  such  yearly  sum  for  rent,  as  the  interest  of  tihe  money  due 
should  amount  to ;  and  accordingly,  the  money  due  to  Waller  being  about  £1700, 
Langton  and  Bettsworth,  as  the  surviving  trustee,  conveyed  the  mortgaged  premises 
to  Waller,  by  deed  dated  the  8th  of  June  1697 ;  and  Waller,  by  deed  dated  the  10th 
of  the  same  month,  re-conveyed  the  same  to  Langton,  subject  to  the  yearly  rent  of 
£170 ;  that  sum  being  the  interest  of  the  £1700  at  £10  per  cent.     At  the  same  time, 
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it  was  agreed  by  Waller,  that  he  would  release  the  said  £170  rent,  when  LangtonpHl 
the  £1700  and  interest;  and  it  was  to  have  been  so  defeasanced  by  two  diflenat 
deeds,  and  was  so  insisted  on  by  Langton,  because  he  might  redeem  it  al  difleral 
times,  with  more  ease  than  by  paying  the  whole  at  one  entire  payment;  theteiom 
he  was  to  have  about  four  years,  viz.  till  May  1701,  to  redeem  the  said  £70  peruk 
and  insisted  on  a  much  longer  time  for  the  £100  per  &nn.  And  a  defeasance  ti 
that  purpose,  dated  the  9th  of  the  same  month  of  June,  was  executed  by  WsUer,  • 
to  £70  per  ann.  part  of  the  £170 ;  but  not  as  to  the  remaining  £100. 

The  said  John  Langton,  in  the  same  month  of  June,  having  occasion  for  £201^ 
applied  to  Waller  for  it;  who  not  being  in  cash,  procured  one  Hugh  Hutdtinnni^ 
lend  the  same ;  and  to  secure  the  repayment,  Langton,  by  deed  dated  the  28th  of  Jul 
1697,  conveyed  the  premises  charged  with  the  said  fee-farm  rent,  to  the  said  Hutcfaii 
son,  subject  thereto,  and  subject  to  redemption,  if  Langton  paid  the  £200 
interest,  in  four  years  from  the  May  preceding,  viz.  in  May  1701 ;  being  the  i 
time  that  the  £70  per  ann.  was  redeemable  by  the  said  defeasance,  which  tu  i 
posited  in  Hutchinson's  hands 

The  mortgage  to  Waller  being  thus  settled,  it  remained  only  to  discharge  DmbB 
incumbrance;  and  for  that  purpose,  Lang-[216]-ton,  in  December  1697,  r»i« 
£2500  by  conveying  the  lands  of  Garrane,  Lisaecona,  Ballyfokeen,  Ballynonn. 
Ballinwillin,  which  were  in  the  Aortgage  to  Darner  to  Henry  Pettie,  Esq.  aftemi 
Earl  of  Shelburn,  for  that  sum ;  and  taking  back  a  re-conveyance  of  tiht  said  luf 
at  the  fee-farm  rent  of  £226  per  ann. 

In  the  year  1700,  the  said  John  Langton  died ;  whereupon  all  the  premiset, 
ject  to  the  above  incumbrances,  and  to  severed  debts  on  bonds  and  judgmenti, 
scended  to  John  Langton,  his  son  and  heir,  the  respondent's  father ;  but  is  1' 
Hutchinson  brought  a  bill  to  foreclose,  against  the  said  John  Langton,  the  eon; 
about  this  time  applied  to  Waller  to  redeem ;  but  he  making  some  difficulty,  \M 
ton,  in  order  to  prevent  a  suit,  offered  £2000,  which  was  considerably  more  thsn^ 
due;  Waller,  however,  insisted  on  £2050,  and  that  Hutchinson  should  be  paid,  wi 
was  at  length  agreed  to;  but  Waller  making  some  further  difficulties,  the  whole 
by  bond  in  £3000  penalty,  submitted  to  the  determination  of  Alan  Broderi(^ 
afterwards  Lord  Viscount  Middleton,  and  Lord  Chancellor  of  Ireland ;  in  oi ' 
which.  Waller  and  Langton  stated  their  cases,  but  so  differently,  that  no  award 
made:  however,  Mr.  Broderick  gave  his  opinion  on  Waller's  case,  that  he  ov^ 
accept  the  £2050 ;  and  he  agreed  so  to  do  accordingly,  but  died  before  the 
ment  was  executed. 

In  the  years  1701,  or  1702,  the  appellant  first  intermeddled  with  Lan^ 
affairs ;  and  he  being  then  in  treaty  with  one  Freeman,  who,  as  assignee  to  Mai 
the  original  lessees  under  Sir  Charles  Lloyd,  or  being  otherwise  entitled,  hM 
possession  of  the  premises  in  Martins'  lease ;  and  Langton  having  also  been  in 
as  before,  with  the  said  James  Waller  deceased,  and  afterwards  with  his  wid« 
redeem  the  fee-farm  rent  of  £170;  the  appellant,  in  June  1702,  hearing  d 
treaties  and  transactions,  sent  a  letter  to  Langton,  expressing  his  surpiise  t» 
that  Freeman  and  Langton  were  like  to  break  off ;  and  taking  notice  of  tfa»' 
treaty  with  Freeman,  desired  information  thereof,  in  these  words :  viz.  "  And 
or  no,  and  upon  what  terms  Mr.  Freemaoa  will  agree ;  if  your  money  ^ould  h* 
otherwise  employed,  I  believe  a  reasonable  sum  may  be  had  at  usual  interest 
security  of  that  lease,  and  your  consent  for  the  purchase  of  it :  I  will  not 
proposals  for  remainders  at  a  time  that  lands  are  falling,  but  if  I  have  en< 
ment,  I  think  to  view  them  myself,  and  to  meet  you  on  the  place,  or  at  Limerick 
if  I  settle  with  my  Lord."  In  the  same  letter  the  appellant  also  proposed  {M 
Waller's  incumbrance,  as  follows ;  viz.  "  In  the  mean  time,  pray  let  me  know  «~ 
you  can  pay  off  Mrs.  Waller,  if  not  at  present,  consider  whether  you  can  get 
assign  her  deeds,  by  which  you  may  engage  some  other  person  to  leave  you  a 
time  for  redemption,  upon  securing  to  him  such  interest  and  princip^  as  d 
advanced  thereon  ;  I  don't  know  but  I  may  get  one  [216]  to  do  it,  though  at  pt 
I  can't  promise  it,  the  times  are  such,  and  ready  money  so  very  scarcei" 

Langton,  having  by  this  time  agreed  with  Freeman  for  his  interest  ia  the 
lease  for  £480,  went  to  Dublin  to  raise  the  money,  on  the  encouragement 
above  letter ;  but  the  appellant  would  not  lend  it  on  the  lease,  as  proposed  ii 
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letter,  but  turned  it  into  a  proposal  for  buying  that  part  of  the  estate,  subject  to  the 
liord  Shelburn's  fee-farm  rent;  and  an  agre«uent  was  accordinglj  entered  into 
between  Langton  and  the  appellant  in  July  1702,  for  that  part  of  the  lands,  for  which 
he  T&a  to  give  twdve  or  fourteen  years  purchase,  at  6s.  per  acre,  subject  to  the  said 
fee-farm  rent ;  and  by  the  same  agreement,  the  appellant  was  to  meet  Langton  upon 
the  lands,  in  about  a  month  afterwards,  to  pay  Freeman  the  £480,  and  put  Langton 
into  poeseesion ;  which  meeting  was  accordingly  had,  but  Freeman  not  attending, 
nothing  was  donei 

Soon  afterwards,  Langton  was  arrested  in  Limerick,  for  a  debt  of  £40,  and  hay- 
ing no  way  to  be  released  from  a  gaol,  but  by  the  appellant's  proceeding  in  the  said 
purdiaae,  and  the  appellant  insisting  he  would  not  give  so  much  as  wag  formerly 
agreed  on,  Langton,  for  his  immediate  relief,  was  induced  to  abate  considerably : 
and  accordingly,  on  the  26th  of  August  1702,  articles  were  entered  into  anew  and 
executed  in  prison,  at  Ss.  8d.  per  acre ;  upon  which  Langton  was  discharged  from  his 
confinement.  But  though  by  these  artides,  the  appdlant  was  to  pay  Freeman  the 
£480  immediately,  on  Freeman's  assigrning,  and  to  pay  other  sums  for  other  pur- 
poses in  the  articles  mentioned,  and  the  money  to  be  deposited  in  the  Bishop  of 
Limerick's  hands  for  so  doing ;  yet  Freeman,  by  many  trifling  and  evasive  excuses, 
delajing  to  execute  such  assignment,  the  said  articles  were  no  further  carried  into 
execution,  nor  any  deposit  mada  These  articles  also,  according  to  the  appellant's 
said  letter,  contained  a  covenant  from  the  appellant,  to  advance  the  monej'  to  redeem 
Waller's  fee-farm  rent,  at  £9  per  cent. ;  and  take  an  assignment  of  the  same  from 
Waller's  representatives,  subject  to  redemption  in  seven  years. 

In  March  1703,  there  was  £148  148.  7d.  due  on  account  of  the  £225  per  ann. 
which  the  appellant  had  purchased  from  Lord  Shelburne ;  and  the  appellant,  by  adding 
to  that  the  £40  advanced  to  take  Langton  out  of  prison,  and  the  interest  of  it  to  that 
time,  which  made  it  £50  14s.  7d.  some  bills  of  costs,  a  bond  of  £26  9s.  and  some  money 
th»  paid,  swelled  up  an  account  to  £300 ;  for  which  sum,  he  prevailed  with  Langton 
toconvey,  by  deed  dated  the  2l8t  of  March  1703,  all  the  lands  subject  to  the  £225  fee- 
fsrm  rent,  to  Ann  Parnall,  the  appellant's  mother  in  law,  in  trust  for  him  ;  subject  to 
redemption,  upon  payment  of  £330  on  the  22d  of  March  1704,  being  £10  per  cent, 
for  rent  not  due,  according  to  the  custom  of  paying  one  half  year  within  another,  and 
which,  together  with  in-£217]-terest-mone(y,  due  a  very  little  time  after,  was  made 
principal,  though  the  interest  was  reduced  to  £8  per  cent. 

The  bill  exhibited  by  Hutchinson  in  1701,  to  foreclose,  having  been  carried  on 
against  Langton,  a  foreclosure  was  decreed  on  the  ISth  of  July  1704, 
unless  Langton  should  pay  £291  3b.  and  costs,  before  tlie  1st  of  November  1705: 
sod  this  being  another  part  of  the  estate  which  the  appellant  had  in  view,  and  Waller 
sbsolutdy  refusing  to  suffer  a  redemption,  or  convey  the  fee-farm  unless  Hutchinson 
WM  first  paid  ofi ;  an  agreement  was  made  with  Hutchinson  for  his  interest :  and 
accordingly,  Hutchinson,  in  March  1704,  assigned  all  his  right  in  the  estate  conveyed 
to  him  by  Langton,  and  in  the  said  decree,  to  Thomas  Burgh,  the  appellant's  brotlier, 
in  trust  for  the  appellant,  in  consideration  of  £331  48.  4d.  'This  being  done,  nothing 
i«nsined  but  Waller's  fee-farm  rent  of  £170  which  the  appellant  had  been  treating 
for  during  theee  other  transactions,  and  tendered  the  money  to  Waller  in  behalf  of 
Langton ;  who  being  jealous  of  the  appellant's  proceedings,  and  therefore  having 
desired  Mrs.  Waller  to  do  nothing  in  prejudice  to  his  title,  ^e  appellant,  on  the  10th 
of  May  1705,  sent  a  letter  to  Langton  to  the  efifect  following :  viz.  "  I  suSer  very  much 
in  my  treaty  with  Mrs.  Waller,  by  reason  of  your  letter  to  her,  to  stop  proceedings  witli 
me,  in  which,  she  apprehends,  die  may  have  trouble  from  you  afterwards ;  I  think  it 
for  your  service  that  business  should  be  taken  up,  and  yet  you  stop  it,  and  to  my  loss 
too,  having  kept  money  by  me,  wherefore  I  desire  you  will  declare  to  her  your  consent, 
since  your  equity  will  thereby  be  the  better  establiahed,  if  she  changes  hands." 

Soon  after  this,  viz.  in  Michaelmas  term  1705,  the  appellant  exhibited  a  bill  in  the 
Exchequer,  in  the  name  of  the  said  Ann  Parnall  his  trustee,  to  foreclose  Langton,  for 
not  paying  the  £300  for  which  the  lands  subject  to  the  £225  fee-farm  rent  were 
made  a  security :  and  this  suit,  together  with  that  in  Hutchinson's  name,  were  now 
carried  on  witii  such  efFect,  that  the  foreclosure  in  Hutchinson's  cause  was  made 
absolute  on  the  14th  of  November  1706. 

The  appellant  having  prevailed  with  Mrs.  Waller,  to  agree  to  convey  her  fee-farm 
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rent  of  £170  per  ann.  to  him,  in  case  he  filed  a  bill  against  her  for  that  purpose;  he, 
in  February  1706,  exhibited  such  a  bill  in  the  Court  of  Chancery:  setting  forth 
Langton's  transactions  with  Waller,  and  his  own  in  trust  for  Langton ;  and  praying, 
that  she  might  convey  in  consideration  of  £2060,  according  to  the  agreement  made  hy 
her  deceased  husband  and  her,  to  which  she  submitted :  and  in  pursuance  of  a  decies 
thereupon  made,  she  conveyed  to  the  appellant  for  the  consider^oB  aforesaid,  on  the 
11th  of  September  1707. 

The  appellant  having  thus  made  himself  master  of  all  the  estate,  but  Pamsll'i 
interest ;  after  some  indulgence  given  by  the  Court  to  Langton,  though  to  no  purpose, 
from  his  inability  at  that  time,  and  oilier  misfortunes,  an  absolute  forecloBure  was 
de-[218]-creed  against  Langton,  at  the  suit  of  Pamall,  on  the  6th  of  December 
1708. 

For  some  years  afterwards,  Langton  laboured  under  great  distress  and  difficulties; 
but  having,  in  the  year  1719,  married  a  gentlewoman  of  some  fortune,  he  was  thertb^ 
enabled  to  call  the  appellant  to  account;  and  accordingly,  on  the  26th  of  January 
1719,  the  day  before  Hutchinson's  decree  of  foreclosure  was  inrolled,  Langton 
exhibited  his  bill  in  the  Court  of  Exchequer  in  Ireland,  against  the  appellant  sad 
others,  setting  forth  his  hardships  and  the  several  proceedings  before  mentioned, 
and  insisting,  that  the  said  fee-farm  rents  were  in  the  nature  of  mortgagee;  sad 
therefore  praying  to  redeem,  and  to  be  let  into  an  account,  notwithstanding  the  ssid 
foreclosures,  at  the  suit  of  Hutchinson  and  Parnali. 

In  August  1720,  and  before  any  further  progress  was  made  in  this  suit>  Langtra 
died,  leaving  the  respondent  his  son  and  heir :  who,  in  April  1721,  revived  the  cmm, 
and  thereupon  the  appellant  put  in  his  plea  and  answer ;  setting  forth  the  seversl 
foreclosures  obtained,  and  the  conveyances  of  the  fee-farm  rmts,  which  he  pleaded  in 
bar  to  the  respondent's  demands.  And  this  plea  being  argued  on  the  I7th  of  Decem- 
ber 1721,  the  benefit  thereof  was  reserved  to  the  hearing,  with  liberty  to  except  to  the 
answer :  and  exceptions  being  accordingly  taken,  the  appellant  answered  over,  deny- 
ing several  of  the  facts  before  insisted  on,  or  allowed  by  him  in  some  of  the  pleadingi 
before  mentioned,  and  traversed  generally ;  the  other  defendants  also  answered,  and 
disclaimed  any  right. 

On  the  6th,  7th,  16th,  18th,  19th,  and  23d  of  February  1722,  the  cause  was  heurd 
before  the  Lord  Chief  Baron  Hale  and  the  other  Barons ;  on  which  last  day,  it  wh 
ordered,  adjudged,  and  decreed,  that  the  foreclosure  obtained  by  the  appellant^  in  the 
name  of  his  trustee  Ann  Parnali,  of  the  lands  of  Garrane,  Lisnecona,  Ballyfokeen, 
Balljrnoran,  and  B^inwillin,  should  be  opened,  and  that  the  respondent  should  be 
admitted  to  a  redemption,  on  payment  of  principal,  interest,  and  costs,  due  tm  the 
said  mortgage ;  and  the  appdiant  was  thereupon  to  r&<:onvery  to  the  respondent  and 
his  heirs,  subject  to  the  fee-farm  rent  of  £225  reserved  by  Lord  Shelburn,  and  aasigned 
to  the  appellant :  but  the  respondent's  bill,  as  to  the  said  fee-farm  rent,  was  diamissed. 
And  it  was  also  decreed,  that  the  respondent  should,  in  like  manner,  b^  lefc  into  a 
redemption  of  Brury,  Garrouse,  and  Shanncusloun,  being  the  lands  in  Hutchinson't 
mortgage,  on  paying  principal,  interest,  and  costs  due  thereon ;  and  also  of  the  £170 
rent-charge,  conveyed  to  the  appellant  by  Waller,  on  payment  of  all  arrears  of  the 
said  rent  due,  and  interest  for  the  same,  and  all  the  money  paid  Mrs.  Waller ;  and  the 
appellant  was  thereupon  to  convey  to  the  respondent,  who  was  to  pay  the  appellant  hit 
costs  of  this  suit.  And  the  Court  dissolved  an  injunction  obtained  by  the  respondent, 
in  order  that  the  appellant  might  enjoy  bis  pledge,  till  his  money  should  be  paid. 

[219]  From  this  decree  the  appellant  appealed ;  insisting  (C.  Wearg,  T.  Lutwyche), 
that  the  rent  of  £170  per  ann.  was  granted  for  a  good  and  valuable  consideration: 
and  that  £100  part  of  it,  was  not  subject  to  any  redemption  whatsoever.  That  the 
several  decrees  of  foreclosure,  were  made  so  long  ago  as  the  years  1706  and  1708,  after 
a  long  litigation,  and  several  considerable  indulgences  of  time  granted,  before  they 
were  made  absolute.  That  the  several  purchases  of  the  rents,  and  benefit  of  the  fore- 
closures, were  fairly  made  and  obtained,  without  the  least  fraud  or  circumvention  w 
much  aa  pretended  by  the  respondent ;  and  the  mortgaged  premises,  at  the  respective 
times  of  the  foreclosures,  were  not  of  greater  value  than  the  money  due  upon  them. 
But  should  it  be  objected  on  the  part  of  the  respondent,  that  th^  lands  in  questioD 
were  now  of  much  greater  value,  than  what  would  be  sufficient  to  pay  off  the  appellant 
all  the  mon^  l^  him  advanced,  with  interest;  it  was  answered,  that  tite  prioea  paid 
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hj  the  appellant  for  the  rents  and  the  mortgagee,  were  the  full  values  thereof,  at  the 
lespective  times  of  their  being  purchased,  and  when  the  decrees  of  foreclosure  were 
made;, and  till  the  yeax  1721,  when  Martins'  lease  expired,  the  profits  of  the  whole 
laDds  did  not,  in  any  one  jear,  amount  to  so  much  as  would  clear  the  jearly  fee-farm 
rents  and  quit-rents,  to  which  they  were  subject,  so  that  nothing  was  left  to  answer 
the  mortgage-money  or  interest :  .it  appeared  also  by  the  minutes  of  the  Court,  that  in 
each  cause,  before  the  foreclosures  were  made  absolute,  it  was  ordered,  that  the  mort- 
gaged interest  should  be  sold ;  but  this  Langton  obstructed,  well  knowing,  that  it 
would  not  raise  sufficient  to  pay  the  money  due :  besides,  it  was  in  proof,  that  in  1708, 
tbe  lands  not  included  in  Martina'  lease,  could  not  be  let  for  more  than  4&.  4d.  or  5s. 
aa  acre ;  so  that  the  estate,  even  with  the  contingency  of  that  lease  falling  in,  was  not, 
during  all  that  time,  worth  the  money  due  to  the  appellant  and  the  other  incum- 
brancers.    Should  it  be  also  objected,  that  from  the  appellant's  letter  of  May  1705, 
when  he  was  in  treaty  with  Mrs.  Waller  for  the  £170  per  ann.  it  appeared,  that  all 
that  was  done  by  him,  was  in  trust  for,  and  for  the  benefit  of  Langton ;  it  was 
answered,  that  the  clause  in  that  letter  could  not  be  meant  by  the  appellant,  or  ought 
to  be  otherwise  understood,  than  aa  to  the  redemption  of  the  £70  per  annum,  and 
the  equity  of  redemption  of  Hutchinson's  and  Parnall's  mortgages,  which  were  not 
then  foreclosed.     And  should  it  be  farther  objected,  that  in  the  bill  exhibited  against 
Mrs.  Waller,  for  procuring  a  decree  to  indemnify  her  in  selling  the  £170  per  ann. 
the  appelluit  founded  his  whole  equity  to  that  bargain,  on  a  treaty  and  agreement  for 
sale,  made  by  Langton  with.  James  Waller,  in  his  life  time,  and  that  therefore  the  pur- 
chase made  by  the  appellant,  was  in  trust  for  Langton ;  it  was  answered,  that  the 
suggestions  and  inferences  of  bills  wetre  left  to  the  management  of  counsel,  and  ought 
not  to  conclude  the  parties  in  point  of  right :  that  ibe  decree  intended,  being  for  Mrs. 
Waller's  benefit,  the  proceedings  were  framed  in  such  manner  as  her  counsel  advised : 
[!220]  besides,  the  fact  pretended  was  utterly  false,  and  the  respondent  had  not  at>- 
tempted  to  make  the  least  proof  of  any  agreement  between  his  father  and  James 
Waller,  for  purchasing  back  the  £170  rent;  nor,  in  truth,  was  tlie  respondent's  father 
a  party  to  that  bill :  and  therefore  it  was  hoped,  that  the  decree  would  be  reversed, 
and  the  respondent's  bill  dismissed  with  costs. 

To  this  it  was  answered  (P.  Yorke,  C.  Talbot)  on  the  other  side,  that  as  to  Waller's 
fee-farm  rent  of  £170  and  Hutchinson's  mortgage  (which  must  both  be  on  the  same 
foot,  since,  without  redemption  thereof,  Waller  refused  to  assign)  there  was  a  trust 
plainly  and  fully  admitted  by  the  appellant,  and  proved  from  his  first  setting  out  in 
Langton's  aSairs ;  by  his  letter  in  1702 ;  by  his  covenant  in  the  articles  with  Langton 
at  Limerick  in  the  same  year,  to  raise  Thaller's  money,  pursuant  to  that  letter ;  by  his 
letter  in  1705 ;  by  his  answer  to  Langton's  bill  in  the  same  year ;  by  his  bill  against 
Mrs.  Waller,  to  oblige  her  to  convey  to  him ;  and  by  the  recitals  in  the  conveyance, 
pursuant  to  the  decree  made  on  that  bill :  and  lie  must  have  bought  Hutchinson's 
mortgage,  either  as  Langton's  friend,  or  to  make  himself  master  of  the  estate,  and 
thereby  have  him  in  his  power :  the  former  was  what  the  respondent  contended  for, 
the  latter  was  not  a  proper  motive.  And  as  to  Parnall's  mortgage  of  1703,  besides  the 
hardship  on  Langton,  by  turning  rent  not  five  months  due  into  principal,  and  oblig- 
ing him  to  pay  for  that  and  other  sums,  ihe  interest  whereof,  though  but  a  little  time 
due,  was  also  made  principal,  £10  per  cent,  when,  in  four  days  after  that  mortgage 
was  made,  an  act  passed  for  reducing  interest  to  £8  per  cent. ;  the  great  overvalue  of 
the  lands  in  this,  as  well  as  Hutchinson's  mortgage,  was  to  be  considered,  no  account 
having  yet  been  taken  of  that  matter,  in  order  to  a  sale  of  the  estate,  for  the  purpose 
of  rendering  to  Langton  the  over-value.  That  the  foreclosure  aimed  at  by  the  appe- 
lant, should  he  prevail,  would  secure  to  him  the  estate  in  question,  for  a  third  part  of 
the  value;  while  the  redemption  decreed,  aad  from  which  he  had  appealed,  gave  him 
all  the  money  he  had  paid,  with  £10  per  cent,  interest  for  the  whole  time,  besides  his 
costs.  The  one  would  wholly  ruin  a  numerous  family,  the  other  would  pay  the  appel- 
lant all  that  was  due  to  him,  with  the  advantage  of  a  very  high  interest. 

AocoRDiiTQLT,  after  hearing  counsel  on  this  appeal,  it  was  ordbrbd  and  AJUXTDom, 
tiiat  the  same  should  be  dismissed ;  and  the  decree  therein  complained  of  affirmed. 
(Jour.  ToL  22.  p.  323.) 


639 


Digitized  by 


Google 


VBBOWH.  EFFINGHAM  (lORD)  V.  NAPIER  [1724] 

[221]  Case  1 1. — Thomas  Lord  Howard  of  Effingham,  and  Lady  Elizabfth 
his  wife, — Appellants  ;  Sir  JOHN  Nafikb  and  others, — BespondpUt  (rf 
i  eontra)  [19th  February  1724]. 

[See  now  the  Real  Estates  Caiarge»  Act%  1854,  1867,  1877.] 

A  Court  of  Equity  will  do  its  utmost  to  fix  the  burthen  of  the  payment  of  « 
mortgage,  where  in  eonteienee  it  ought  to  fall ;  on  all  the  circumstances  of 
the  case. 

Thus  in  the  present  instance,  where  Sir  John  Napier's  estate  was  in  mort- 
gage, and  he  died,  leaving  Sir  Theophilus  his  heir,  who,  upon  his  inter- 
marriage with  Lady  E^ffingham,  settled  a  jointure  upon  her,  and  ooTensnted 
to  pay  his  father's  debts,  and  then  died  possessed  of  a  considerable  persoDil 
estate,  which  came  to  his  wife,  having  disposed  of  a  real  estate,  which  wm 
settled  by  an  act  of  parliament,  in  trust,  to  pay  his  father's  debts :  the  hea 
at  law  brought  his  bill  against  the~wife,  to  have  the  personal  estate  of  her  hus- 
band, upon  his  covenant,  applied  to  discharge  the  father's  mortgage ;  and  it 
was  so  decreed.  But  the  reason  assigned  was,  because  the  heir  had  disposed 
of  the  estate  so  settled  in  trust;  and  then  it  was  but  just  and  equitable,  that 
his  personal  estate  sliould  be  applied  to  exonerate  the  mortgaged  eetate,  de- 
scended to  the  heir  at  law,  because  he  was  answerable  for  the  trust  estate, 
settled  for  that  purpose.  And  it  appears  that  this  part  of  the  Decree  was 
ultimately  rbvbbsxd  by  the  judgment  of  the  House  of  Lords;  which  in  many 
respects  varied  the  Decree  of  the  Court  of  Chancery,  under  the  private  cir- 
cumstances of  the  case,  which  in  fact  scarcely  forms  a  precedent. 

See  the  case  of  Law»on  v.  Law»on,  ante  iii,  424,  tit.  Devise,  Ca.  58,  where 
L.  being  seised  in  fee,  by  descent,  of  an  estate  at  C.  and  other  real  estates, 
both  freehold  and  copyhold,  by  his  will  devised  the  estate  at  C.  which  was  sub- 
ject to  a  mortgage  for  £1600  contracted  by  his  ancestor,  and  also  another 
estate,  to  be  sold ;  and  charged  the  same,  and  also  his  personal  estate,  (except 
£300  due  on  bond,  which  was  originally  part  of  his  wife's  fortune,  and 
specifically  bequeathed  to  her  by  the  will,)  with  his  debts  and  legacies,  and 
devised  the  residue  of  his  real  estate,  in  trust,  for  his  brother  B.  in  strict 
settlement,  subject  to  a  charge  of  £100  a  year  to  his  wife,  upon  the  copyhold 
estate,  and  made  his  wife  executrix.  The  question  was,  whether  under  thii 
will  the  personal  estate  of  the  testator  should  be  applied  in  exoneration  of 
the  real,  towards  the  discharge  of  the  £1500,  and  it  was  hrid  by  Lord  Thnr- 
low  t^at  it  should  not;  but  that  the  same  should  come  out  of  the  estate 
orijginally  liaUe  to  it.     And  this  Decree  was  affirmed  in  the  House  of  Lords. 

See  further  as  to  the  general  rulee  regulating  the  funds  out  of  which  mort- 
gages are  to  be  redeemed,  Powell  on  Mortgaget,  vol.  2.  cap.  4. 

Viner,  vol.  20.  p.  102.  note  to  ca.  7.     Powell  on  Mortgages,  vol.  2.  cap.  4.  p.  201, 
cites  Fitzgib.  142,  144 ;  by  the  name  of  Napper  v.  Lady  Effingham. 

Sir  John  Napier,  grandfather  of  the  respondent  Sir  John,  was  in  his  lifetime, 
and  at  his  death  seised  of  an  estate  in  Yorkshire  of  about  £1660  per  ann.  for  his 
life;  with  remainder  to  his  first  and  other  sons,  by  Dame  Elizabeth  his  wife,  in  tail 
male  successivdy;  subject  to  a  rent  charge  of  £1000  per  ann.  for  her  life,  for  ho' 
jointure,  commencing  from  his  death ;  and  he  was  also  seised  in  fee  of  the  manor 
of  Luton-Hoe,  and  other  manors  and  lands  in  the  counties  of  Bedford  and  Hertford. 
of  £2500  per  ann.  subject  to  great  mortgages  and  incumbrances;  part  of  which 
estates,  of  about  £500  per  ann.  were  settled  by  him  on  his  younger  sons,  Archibald 
and  Edward  Napier,  and  their  issue  male. 

On  the  2d  of  March  1710,  a  commission  of  lunacy  issued  against  Sir  John  Napier 
the  grandfather,  and  he  was  thereupon  [222]  found  a  lunatic,  and  so  continued  till 
his  death,  which  happened  in  1711 ;  leaving  Dame  Elizabeth  his  widow,  Mtd  four 
children,  namely,  Theophilus,  Archibald,  Edward,  and  Frances.  And  soon  after  hi* 
death,  the  whole  family  were  engaged  in  several  suits  and  controversies,  touching 
their  respective  claims  to  his  real  and  personal  estates. 

Sir  'Theophilus,  the  eldest  son,  having  given  a  judgment  of  £8000  penalty  to  his 
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lister  Franoes,  for  securing  her  portion  of  £4000  givwi  her  by  her  father's  irill, 
and  mortgaged  his  estate  in  Yorkshire  for  £2000,  intermarried  in  March  1713,  with 
(he  appellant  Lady  E£Sngham ;  but  receiving  no  portion  with  her,  no  settlement  was 
made  upon  the  marriage ;  so  that  she  became  dowable  at  law  of  all  his  estates. 

By  indentures  of  lease  and  release,  dated  the  24th  and  25tii  of  December  1714, 
iwsiting  the  marriage  and  the  lady's  right  of  dower,  and  that  Sir  Theophilus  want- 
ing monies  to  pay  his  debts,  had  sold  or  intended  to  sell  some,  and  to  mortgage  other 
parts  of  his  estate,  and  that  to  Miable  him  thereto  she  had  joined  in  levying  fines, 
and  thereby  barred  herself  of  her  dower ;  and  that,  in  consideration  thereof,  he  had 
agreed  to  make  a  jointure  on  her,  if  she  survived,  and  a  provision  for  their  issue 
male;  and  also  reciting  that  Sir  Theophilus  had  agreed  to  settle  the  Yorkshire  estate, 
of  about  £1600  per  ann.  as  after  expressed ;  and  that  such  estate  was  subject  to  the 
£1000  per  ann.  rentKsharge,  and  also  mortgaged  to  Lord  Trevor  for  £6000  and  in- 
terest, and  charged  with  £4500  and  interest  to  the  said  Frances  Napier,  and  that 
Sir  Theophilus  had  agreed,  that  the  said  debts  should  be  paid  out  of  the  Bedford- 
shire estate;  he,  in  consideration  of  the  premises,  settled  the  Yorkshire  estate  to  the 
use  of  such  penon  or  persons,  and  for  such  estates  and  usee,  as  he  and  his  Lady 
should,  by  deed,  jointly  appoint;  and  for  want  of  such  appointment,  to  the  use  of 
them  two,  for  their  lives,  and  the  life  of  the  survivor  of  tiiem,  and  in  bar  of  her 
dower;  remainder  to  the  heirs  mtJe  of  their  two  bodies;  remainder  to  Sir  Theo- 
philus, and  his  heirs  and  assigns  for  ever :  with  a  power  of  revocation  by  Sir  Theo- 
philus and  his  lady,  and  a  covensuit  from  him  to  discharge  the  said  debts  out  of  the 
Bedfordshire  estate;  and  that  the  Yoiicshire  estate  should  only  be  charged  with  the 
renUiharge  of  £1000  per  ann.  and  be  enjoyed  by  his  said  wife  dear  of  all  other 
incumbrances. 

On  the  28th  of  December  1716,  Sir  Theophilus  made  his  will;  and  thereby  de- 
rised  to  his  lady  and  her  heirs,  the  inheritance  of  his  estate  in  Yorkshire,  and  also 
£400  per  ann.  out  of  his  Bedfordshire  estate ;  and  gave  her  all  other  hip  lands  and 
estates  in  the  counties  of  Bedford  and  Hertford,  for  life,  without  impeachment  of 
Taste;  remainder  to  his  nephew,  the  respondent  Sir  John  and  his  heirs;  subject  to 
a  proviso  that  he  should  not  disturb  the  lady  in  the  enjoyment  of  the  lands  devised 
to  her ;  and  having  charged  all  the  premises  with  the  payment  of  his  debts,  he  made 
his  lady  sole  executrix  and  residuary  legatee  of  all  his  personal  estate. 

[223]  The  several  suits  and  controversies  subsisting  in  the  family,  toudiing  thu 
real  and  personal  estates  of  Sir  John  Napier  the  grandfather,  were  afterwards  re- 
ferred to  the  Lord  Trevor ;  who  having  made  proposals  of  accommodation,  the  same 
were  reduced  into  articles,  dated  the  21st  of  December  1717,  between  Lady  Napier, 
the  grandmother,  of  the  first  part,  Sir  Theophilus  of  the  second  part,  and  the  said 
Archibald  and  Edward  Napier,  the  respondent  Sir  John  Napier,  and  Elizabeth  his 
sister,  son  and  daughter  of  Archibald,  of  the  third  part ;  whereby  it  was,  among  other 
things,   agreed,  that  the  manor  of  Luton,  and  several  other  manors  and  lands  in  the 
counties  of  Bedford  and  Hertford,  should  be  settled  on  Sir  Theophilus  for  his  life, 
without  impeachment  of  waste,  provided  he  left  on  the  premises,  at  his  death,  £3000 
worth  of  timber;  remainder  to  his  first  and  other  sons  in  tail  male;  remainder  to 
Archibald  Napier  for  his  life,  and  to  his  first  and  o&er  sons  in  tail  male;  with  like 
remainder  to  Edward  Napier,  and  his  first  and  other  sons  in  tail  male ;  remainder 
to  Sir  Theophilus's  right  heirs :  with  a  power  to  Sir  Theophilus,  and  each  succeed- 
ing tenant  for  life,  to  make  a  jointure  of  any  part  of  the  premises,  except  the 
mansion-house  and  park;  or  by  way  of  r«nt<harge,  subject  to  taxes  on  all  the  pre- 
mises, not  exceeding  £300  per  ann.  and  that  the  premises  should  also  be  charged 
with  £1000  to  be  paid  to  the  said  Elizabeth  Napier,  the  sister,  on  her  marriage,  and 
£40  per  ann.  for  her  maintenance.     It  was  also  agreed  that  ttie  particular  estates 
therein  mentioned,  of  about  £500  per  ann.  should  be  settled  on  the  said  Archibald 
and  Edward  Napier,  for  their  lives;  with  remainders  to  their  first  and  other  sons  in 
tail  male,  with  remainders  ovw ;  and  with  particular  powers  of  charging  the  same  ■ 
and  that  all  the  rest  of  Sir  John  Napier  the  grandfather's  estate,  both  freehold  and 
leasdiold,  in  the  counties  of  Bedford  and  Hertford,  should  be  vested  in  trustees,  in 
trust,  to  be  sold  for  payment  of  his  debts  mentioned  in  a  schedule  annexed  to  the 
articles ;  amounting  in  the  whole,  for  principal  monies,  to  £12,669,  besides  a  great; 
arrear  of  interest ;  subject  to  a  proviso,  that  if  Sir  Theophilus,  or  his  heirs,  should 
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pay  the  same  in  eighteen  months  then  next,  then  the  trust  estates  should  he  settled 
or  conveyed  to  Sir  Theophilus,  his  heirs  and  executors,  respectively ;  but  in  ca^-e  Hit 
TheophiluB,  or  his  heirs,  should  make  default  in  such  payment,  liien  the  tnutect 
and  their  heirs  should  sdl  so  much  of  the  trust  estates  as  should  be  sufficient  to  pay 
such  debts;  and  convey  the  surplus  thereof  to  Sir  Theophilus,  his  heirs  and  execu- 
tors, respectively ;  and  that  the  person  in  possession  of  the  mansion-house  should 
keep  it  in  repair,  and  not  dispark  the  park. 

The  respondent  Sir  John  and  his  sister  being  infants,  and  consequently  not 
bound  by  these  articles,  unless  confirmed  by  the  authority  of  parliament ;  an  act  waa 
therefore,  4th  Geo.  I.  obtained,  whereby  the  articlee  were  established ;  and  that  tU 
same  might  be  the  better  performed,  it  was,  inter  alia,  enacted,  that  all  the  manors, 
lands,  hereditaments,  and  leasehold  estates,  late  of  the  said  Sir  Joan  Napier,  '.he 
grandfather,  in  the  counties  of  [224]  Bedford  and  Hertford,  should,  from  and  after 
&e  24th  of  June  1717,  be  vested  in  certain  trustees  therein  named,  their  hein, 
executors,  and  administrators,  freed  and  discharged  of  all  uses  and  estates,  i^idi 
might  be  claimed  under  any  settlement  or  will  executed  by  the  said  Sir  John  Napier, 
the  grandfather,  upon  trust,  with  all  convenient  speed,  to  settle  or  convey  the  manon 
and  lauds,  by  the  articles  agreed  to  be  settled,  to  and  for  the  uses  and  estates  thoeiB 
mentioned;  and  that  the  said  trustees  should,  after  the  25th  of  June  1719,  s^  and 
dispose  of  all  or  any  part  of  the  residue  of  the  said  estates,  both  freehold  and  lease- 
hold, not  by  the  articles  agreed  to  be  settled ;  and,  out  of  the  monies  arising  l^ 
such  sale,  pay  the  said  Sir  John  Napier,  the  grandfather's  debts,  as  well  those  in  the 
schedule  to  the  articles,  as  also  all  other  his  just  debts ;  and  pay  and  apply  the  0TC^ 
plus  of  the  monies,  if  any,  to  Sir  Theophilus,  his  heirs,  executors,  and  adminit- 
trators ;  and  convey  and  assure  such  part  of  the  said  freehold  and  leasehold  estates, 
as  should  not  be  by  them  sold  for  the  purposes  aforesaid,  to  Sir  Theophilus,  his  hein 
and  executors :  and  it  was  further  enacted,  that  if  Sir  Theophilus,  his  heirs,  eieco- 
tors,  or  administrators,  should,  before  the  24th  of  June  1719,  pay  all  the  said  detaj 
then  the  trustees  were  to  convey  the  residue  of  the  said  freehold  and  leasehold  p^^ 
mises  to  Sir  Theophilus,  his  heirs,  executors,  or  administrators,  reepectivdy,  for 
their  own  use  and  benefit. 

Sir  Theophilus,  in  order  to  make  a  provision  and  jointure  for  Dame  Elizabeth 
his  wife,  by  deed  poll,  dated  the  26th  of  March  1718,  in  consideration  of  his  marriage 
with  her,  and  in  pursuance  of  the  power  given  him  by  the  said  artidee  and  act,  did 
grant  to  her,  in  case  she  survived  him,  an  annuity  of  £300  per  ann.  subject  to  taxei, 
payable  quarterly  out  of  the  settled  estates,  for  her  life,  for  her  jointure^  with  povcr 
of  distress. 

By  indenture  tripartite,  dated  the  16th  of  July  1718,  reciting,  inter  alia,  the 
former  settlement  of  the  Yorkshire  estate  on  Sir  Theophilus's  Lady,  for  her  jointnze.; 
and  reciting  also  the  said  act,  and  Sir  Theophilus's  intentions  to  sell  the  Yorkahin 
estate,  but  that  it  could  not  be  sold  without  his  Lady's  joining  therein ;  and  that  be 
was  desirous  the  lands  in  Bedfordshire  should  be  settled  on  his  Lady,  as  a  com- 
pensation of  parting  with  her  said  jointure,  but  that  such  lands  were  vested  in  tmsteee 
for  payment  of  debts,  as  aforesaid,  and  that  he  could  not  make  a  good  title  thereto 
till  the  debts  were  paid  and  the  lands  conveyed  to  him ;  Sir  Theophilus  therefore,  in 
consideration  of  the  premises,  and  in  order  to  make  his  Lady  an  equivalent  or  cob- 
pensation  for  her  said  jointure,  which  was  valued  at  £1500  per  ann.  granted  aad 
assigned  the  farms  and  lands  therein  particularly  mentioned,  to  trustees  and  their 
heirs  to  the  use  of  himself  for  life,  without  impeaohment  of  waste ;  remainder  to  the 
trustees  and  their  heirs,  upon  trust  to  convey  the  same  to  such  person,  and  for  sodL 
estates  and  uses,  as  his  Lady,  by  her  will  or  deed  in  writing,  notwithstanding  her 
coverture,  should  direct  and  appoint ;  and  for  want  thereof,  to  her  right  heirs.  With 
a  power,  that  if  Sir  Theophilus  should  have  [226]  more  than  one  son,  or  any  daog^itar 
by  her,  to  charge  such  premises  with  £4000  for  them,  to  be  paid  immediately-  after 
his  Lady's  death,  and  not  otherwise;  and  a  covenant  from  Sir  Theophilus,  that  ha 
would,  with  all  convenient  speed,  pay  all  Sir  John  Napier's  debts,  and  procure  tJM 
lands  charged  therewith  to  be  conveyed  by  the  trustees  in  the  said  act,  to  Sir  'Ribo- 
philus  and  his  heirs,  and  do  any  othM"  acta  of  assurance,  and  that  the  premises  ahouM 
be  held  free  from  incumbrances :  and,  as  a  security  for  his  Lady's  enjoying  the  said 
premises,  he  ent^ed  into  a  recognizance  of  £15,000  penalty,  conditioned  for  that 
purposei. 
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Soon  after  ihiv  Bettlement  Sir  Theophilus  sold  the  Yorkshire  estate  to  the  Marquis 
of  Carmarthen  for  £40,000,  and  thereout  paid  the  greatest  part  of  the  debts  men- 
tioned in  the  schedule  to  the  articles,  and  in  the  act,  and  left  £13,000  of  the  purchase 
monej  in  the  Marquis's  hands,  on  a  mortgage  at  interest,  to  secure  him  against  the 
rent^harge  of  £1000  per  ann.  to  Lady  Napier,  the  grandmother,  for  her  life;  and 
j£1900  other  part  of  the  purchase  money,  was  placed  by  Sir  Theophilus  in  the  hands 
of  Mr.  Ellingham,  his  steward. 

Some  short  time  afterwards,  Archibald  Napier  died,  leaving  the  respondent  Sir 
John,  his  son  and  heir,  and  ElizabelJi  his  daughter.  And  on  the  6th  of  May  1719, 
Sir  Theophilus  died  without  issue,  leaving  Dame  Elizabeth,  his  relict^  and  the  re- 
apondent  Sir  John,  his  nephew  and  heir  at  law ;  who,  by  virtue  of  the  articles  and 
act  of  parliament,  became  tenant  in  tail  of  the  estates  in  the  counties  of  Bedford  and 
Hertford,  of  about  £1000  per  ann.  charged  with)  the  £300  per  ann.  settled  in 
jointure  on  the  widow,  and  with  the  £1000  for  his  sister  Elizabeth's  portion,  and 
MO  per  ann.  for  her  maintenance;  and  the  respondent  also,  as  heir  at  law  of  Sir 
Theophilus,  became  intitled  to  the  surplus  of  the  trust  estates,  vested  by  the  act  in 
the  trustees,  after  the  debts  were  paid. 

The  day  after  Sir  Theophilus's  death,  his  Lady,  being  his  sole  executrix  and  re- 
siduary legatee,  proved  his  will ;  and,  by  virtue  thereof,  possessed  all  his  ready 
money,  goods,  and  arrears  of  rent,  and  other  personal  estate  of  great  value;  and 
likewise  received  the  £1900  remaining  in  Mr:  Ellingham's  hands,  besides  the 
£13,000  and  interest  due  on  the  Marquis  of  Carmarthen's  mortgage,  being  computed 
in  the  whole  to  amount  to  about  £20,000. 

In  June  1719,  the  respondent  Sir  John  exhibited  his  bill  in  the  Court  of  Chan- 
cery, against  Lady  Effingham,  as  the  relict  of  Sir  Theophilus  Napier,  and  against 
Edward  Napier  and  the  trustees,  praying  an  account  of  Sir  Theophilus's  personal 
estate,  and  to  have  satisfaction  for  a  defect  of  reparations  of  the  mansion-house,  the 
same  being  left  by  Sir  Theophilus,  at  his  death,  greatly  out  of  repair :  l^e  bill  also 
complained  of  the  several  settlements  made  by  Sir  Theophilus  in  favour  of  his  Lady, 
except  the  £300  per  ann.  jointure,  made  pursuant  to  the  act ;  and  prayed,  that  those 
settlements  might  be  set  aside,  and  that  the  mortgages  and  [226]  other  securities, 
paid  off  by  Sir  Theophilus,  might  be  assigned  to  attend  and  protect  the  several  rever- 
siong  thereon  ;  and  that  the  trustees  in  the  act  of  parliament  might  convey  the  trust 
estates,  according  to  the  articles  and  act.  Whereupon  Lady  Effingham  exhibited 
her  cross  bill  against  i.he  respondent  Sir  John  Napier,  and  the  trustees  and  others, 
to  have  the  trust  estates  not  settled  on  her,  sold  for  payment  of  the  remaining  debts 
of  Sir  John  Napiw  the  grandfather,  and  to  be  repaid  the  monies  advanced  by  Sir 
Theophilus,  in  discharging  the  mortgages  upon  the  trust  estate,  as  belonging  to  her 
ss  executrix  ;  and  to  have  a  conveyance  made  to  her  and  her  heirs,  of  the  estate  settled 
on  her  by  the  deed  of  July  1718. 

To  both  these  bills  the  several  defendants  put  in  their  answers,  and  witnesses 
were  afterwards  examined;  but  pending  these  proceedings,  the  old  Lady  Napier 
the  grandmother  died,  whereby  her  jointure  of  £1000  per  ann.  determined. 

On  the  12th  of  December  1721,  both  causes  were  heard  before  the  Lord  Chanod- 
lor  Macclesfield,  who  decreed,  that  so  much  of  tiie  trust  estate,  as  was  not  comprised 
in  the  settlement  of  the  16th  of  July  1718,  i^ould  go  and  be  applied  according  to  the 
act;  and  as  to  such  settlmnent,  his  Lordship  declared,  that  no  fraud  or  circumven- 
tion appeared  to  set  it  aside,  or  to  prevent  tiie  Court  from  carrying  it  into  execu- 
tion ;  and  therefore  dismissed  so  much  of  the  respondent  Sir  John  Napier's  bill,  as 
sought  to  set  aside  that  settlement ;  and  declared  it  plainly  appeared,  that  Sir  Theo- 
phflus's  intention  was  thereby  to  settle  lands  of  the  value  of  £500  per  ann.  on  the 
Lady  Effingham  and  her  heirs;  and  it  being  alleged,  that  the  lands  therein  com- 
prised, exclusive  of  the  manor  of  Shitlington,  were  upwards  of  £500  per  ann.  that 
the  manor  itself  was  £180  per  ann.  and  that  there  was  reason  to  believe  Sir  Theo- 
philus did  not  know  the  value  of  it,  or  was  not  apprised  that  it  was  included  in  the 
letUement,  it  being  then  inserted  between  two  small  farms,  acd  so  likely  to  pass 
unobserved,  and  not  taken  notice  of  by  him ;  it  was  referred  to  the  Master,  to  en- 
quire into  ihe  annual  value  of  the  said  manor,  and  state  the  same,  with  all  circum- 
stances relating  to  the  inserting  it  in  the  settlement,  and  also  to  state  the  annual 
value  of  the  a&eir  lands  therein  comprised ;  and  decreed  the  trustees  to  convey  such 
other  lands  to  the  Lady  Effingham  and  her  heirs,  as  the  Master  should  direct,  when 
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the  debt*  thotild  be  p«tid  <wt  of  Sir  Theophilut'i  personal  estate;  but  as  to  any  con- 
veyance of  the  manor  of  Shitlington,  his  Lordship  reserved  the  consideration  there- 
of, till  after  the  Master's  report.     As  to  the  debts  paid  off  by  Sir  Theophilus,  and  the 
mortgage  terms  by  which  the  same  were  secured  being  assigned  to  him,  and  whetiter 
they  ought  to  have  attended  the  inheritance  of  the  lands,  or  whether  the  Lady  Effing- 
ham, as  his  executrix,  ought  to  have  the  benefit  thereof  as  part  of  his  personal  estate; 
his  Lordship  declared,  that  the  mortgage  terms  which  had  been  assigned  by  Sir 
Theophilus,  were,  in  his  executrix,  a  trust  for  the  persons  who  were  respectively  oi- 
tiUed  to  the  inheritance  of  the  [227]  several  lands  therein  comprised,  for  the  pro- 
tection of  such  inheritance ;  and  decreed,  that  such  of  those  terms  which  concerned 
the  lands  belonging  to  the  heir  at  law,  should  be  assigned  to  trustees,  to  attend  the 
inheritance  of  Uiose  lands ;  and  that  such  of  tlie  mortgage  terms,  as  comprised  the 
lands  in  the  settlement  of  the  16th  of  July  1718,  should  be  assigned  to  such  trustees, 
to  protect  the  inheritance  thereof.     And  as  to  the  debts  which  affected  the  other 
estate,  his  Lordship  declared  the  leasehold  estate,  as  assets  of  Sir  John  N^ier  the 
grandfather,  was  liable  to  the  payment  thereof;  and  therefore  dismissed  so  much  of 
the  Lady  Effingham's  cross  bill,  as  sought  to  make  the  said  leasehold  estate,  and  the 
mortgage  terms,  part  of  Sir  Theophilus's  personal  estate;  and  decreed,  that  Sir 
John  Napier's  debts,  remaining  unpaid,  should  be  first  satisfied  out  of  the  said  leaw- 
hold  estate ;  and,  that  as  any  mortage  terms  should  be  afterwards  discharged,  the 
same  should  be  assigned  to  protect  the  inheritance  of  the  lands  therein  comprised ; 
and  when  the  whole  trust  estate  should  be  discharged  of  the  ddMs  which  it  was  sub- 
ject to,  then  the  trustees  were  to  assign  so  much  thereof  as  was  not  comprised  in  the 
settlement,  to  the  respondent  Sir  John  Napier,  the  heir  at  law.     And  directions  were 
given  touching  the  repairs  of  the  mansion-house,  which  by  the  articles  and  act.  Sir 
Theophilus  was  to  do;  and  for  taking  the  receiver's  accounts  of  the  trust  estate, 
timber  and  wood  monies,  and  appointing  another  receiver ;  but  no  costs  were  given 
on  either  side. 

On  this  hearing  it  appeared,  by  the  instructions  taken  by  Mr.  Bennett  from  Sir 
Theophilus,  for  drawing  the  settlement  of  July  1718,  and  which  were  produced  in 
court,  that  there  was  an  interlineation  made  therein,  for  limiting  the  inheritance  of 
the  lands  to  the  Lady  Effingham,  and  written  in  a  different  ink ;  and  Mr.  Bennett 
being  present  in  court,  owned  such  interlineation  to  have  been  made  by  him,  after 
Sir  'Theophilus's  death. 

Soon  after  pronouncing  the  decree,  and  before  any  repor^  was  made,  tlie  Master. 
Mr.  Hiccocks,  surrendered  his  office,  and  was  succeeded  by  the  said  Mr.  Bennett)  hj 
whom  the  settlement  of  July  1718,  was  drawn;  who,  on  <iia  22ud  of  Januarr 
1723,     made    a     special     report,     and     thereby    inter    alia    stated,     that    Sir 
Theophilus  owned  his  Lady's  kindness  to  him,  in  her  joining  in  the  sale  of  the 
Yorkshire  estate,  being  about  £1500  or  £1600  per  ann.  settled  on  her  in  jointure, 
and  desired  to  recompense  her  for  it;  and  thereupon  directed  the  drawing  the  settle- 
ment of  July  1718,  to  secure  her  and  her  heirs  at  least  £500  per  ann.  as  an  equivalent 
or  satisfaction  for  parting  with  her  said  jointure :  that  a  rental  of  lands  was  prepared 
by  him,  and  sent  inclosed  in  a  letter  to  Mr.  Bennett,  wherein  Sir  Theophilus  said  he 
had  sent  a  particular  of  the  lands  to  be  put  into  his  wife's  settlement,  whidi 
amounted  to  £500  per  ann.  and  desired  a  statute  for  £15,000  might  be  pr^ared 
for  securing  the  same.     As  to  the  yearly  value  of  the  manor  of  Shitlington,  the  re- 
port stated  the  depositions  of  several  witnesses,  taken  on  the  respondent  Sir  John^ 
behalf,  [228]  some  of  which  proved  the  fines  and  quitrrents,  and  other  profits  of  the 
manor,  to.  amount  to  £180  per  ann.  and  others  less;  and  some  proved  the  copyholds 
in  hand,  belonging  to  the  manor,  to  be  £1100  per  ann.  and  the  fin«38  at  the  will  of  tiie 
Lord ;  and  the  manor  to  be  worth  between  £4000  and  £5000  to  be  sold ;  but  concluded 
nothing  certain  as  to  what  the  true  value  of  the  manor  was,  or  had  been.     And  as  to 
the  yearly  value  of  the  lands  in  the  settlement  of  July  1718,  exclusive  of  the  manor 
of  Shitlington,  the  Master  certified,  that  the  same  were  of  the  yearly  values  in  the 
said  settlement  mentioned,  save  some  small  under-valuations,  and  also  some  over- 
valuations particularly  mentioned  in  his  report;  and  that  one  parcel,  called  Hane- 
comb  Laywood,  valued  in  the  rental  and  settlement  at  £13  per  ann.  was,  topethtr 
with  the  manor  of  Shitlington,  liable  to  a  fee-farm  rent  of  £78  78.  2fd. 

The  confirmation  of  this  report,  and  some  of  the  subsequent  proceedings  haviiur 
been  irregular,  as  to  Sir  John  Napier  the  infant,  he,  by  petition  to  the  Lord  Qiai>- 
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ceOor,  complained  of  wnii  irregularity;  and  on  the  4tii  of  June  1724,  die  matter  of 
tidi  petition  came  on  to  be  beard,  when,  the  several  instances  of  irregularity  being 
proved  by  affidavits,  and  it  also  appeaoring,  that  the  estates  comprised  in  the  settle- 
ment of  July  1718,  -were  of  greater  value  than  ^500  per  ann.  exclusive  of  the  manor 
of  Siiidington,  and  that  the  said  manor  and  profits  thereof  could  be  let  for  X200  per 
iMin.  certain ;  his  Lordship  did  not  think  proper  to  send  it  back  to  the  Master  to 
rmtm  his  report,  or  to  give  judgment  thereon,  as  the  same  then  was ;  but  ordered, 
that  the  order  for  confirming  the  report  should  be  discharged,  with  liberty  for  the 
reipondent  Sir  John  to  bring  a  new  or  supplemental  bill,  as  counsel  should  advise,  to 
be  relieved  touching  the  said  manor  of  Shitlington ;  and  in  ihe  mean  time^  the  trustees 
were  to  hold  courts  for  such  manor,  and  the  Master  to  appoint  a  receiver  of  the  quit- 
rents  and  fines  thereof,  and  the  same  were  to  be  applied  to  pay  such  debts  as  affected 
that  estate,  and  the  surplus  to  be  put  out  at  interest  on  securities,  subject  to  further 
order ;  and  the  Master  was  to  state  the  debts  of  Sir  John  the  grandfather  yet  unpaid, 
and  the  appellants  were  to  deliver  to  the  respondent  Sir  John  Napier,  a  fac  simile 
copy  of  the  rental  of  the 'lands  which  Sir  Theophilus  intended  to  be  settled  on  his 
Lady,  and  of  his  letter  to  Mr.  Bennett,  and  of  the  indorsements  thereon,  containing 
'D8tructions  for  drawing  the  said  settlement. 

From  the  whole  of  this  order,  and  from  so  much  of  the  decree  as  directed  an 
enquiry  into  the  value  of  the  manor  of  Shitlington,  or  any  of  the  other  lands  com- 
prised in  the  settlement  of  July  1718j  and  as  declared,  ih&t  the  mortgage  terms  which 
had  been  assigned  to  Sir  Theophilus,  were  a  trust  in  his  executrix,  for  the  persons  en- 
titled to  the  inheritance  of  the  lands  therein  comprised ;  and  as  dismissed  so  much  of 
the  cross  bill,  as  sought  to  make  those  terms  part  of  the  personal  estate  of  Sir  Theo- 
philus Napier ;  and  as  postponed  the  conveyance  to  Lady  Effingham,  £229]  till  the 
debts  of  Sir  John  Napier  should  be  paid  out  of  Sir  Theophilus'a  person^  estate;  and 
as  declared  the  leasehold  estates,  as  assetta  of  Sir  John  Napier,  to  be  liable  to  tlie  pay- 
ment of  the  debts  which  affected  the  other  estates ;  and  as  dismissed  so  much  of  the 
cnM  bill,  as  sought  to  make  those  leasdbold  estates  part  of  the  personal  estate  of  Sir 
Theophilus  Napier;  Lord  and  Lady  Effingham  appealed. 

Sir  John  Napier  the  infant,  also  appealed. from  so  much  of  the  decree,  as  declared 
that  no  fraud  or  circumvention  appeared  in  the  settlement  of  July  1718,  sufficient  to 
sec  it  aside,  or  prevent  the  court  from  carrying  it  into  execution ;  and  as  dismissed 
80  much  of  the  original  bill,  as  related  to  that  setUemant. 

And  in  support  of  the  original  appeal,  it  wai,  said  (P.  Yorke,  C.  Wearg),  that  upon 
the  Lady  Effingham's  agreeing  to  part  with  her  settlement  of  the  Yorkshire  estate.  Sir 
Theophilus  promised  her  an  equivalent  for  it;  and  as  that  estate  was  upwards  of 
£1500  per  ann.  any  conveyance  of  lands  in  fee,  in  lieu  thereof,  could  not  be  less  than 
£500  per  ann.  But  considering  that  the  lands  comprised  in  the  settlement  of  July 
1718,  were  chargeable  with  £4000  for  the  portions  of  daughters  or  younger  children, 
it  was  but  just  that  they  should  be  of  greater  yearly  value  than  £500 ;  for  otherwise, 
if  the  contingency  happened,  and  £4000  were  to  be  raised  thereout,  it  was  very  plain 
that  Lady  Effingham  would  not  have  had  such  an  equivalent  as  was  intended  for  her. 
That  Sir  iTieophilus  Napier  being  entitled,  according  to  the  act  of  parliament,  to  a 
nmvByaace  of  all  the  trust  estate  in  question ;  he  had  a  power  of  disposing  thereof  as 
he  thought  proper;  and  he  having  directed  the  settlement  of  July  1718,  to  be  pre- 
pared, and  the  same  being  prepared  and  executed  after  great  deliberation,  and  with- 
out any  circumstance  or  colour  of  fraud  or  circumvention,  it  was  hoped,  that  the  cross 
i^peal  would  be  dismissed,  and  that  the  respondents  the  trustees,  in  whom  the  legal 
estate  was  vested,  would  be  decreed  to  convey  to  Lady  Effingham,  as  well  the  manor  of 
Sbitlington,  as  all  other  the  premises  contained  in  that  deed,  and  that  she  should 
hold  and  enjoy  the  same  accordingly;  especially  as  it  now  appeared,  after  so  great 
ezaminatioii,  which  had  occasioned  much  delay  and  ezpence,  that  the  respondent  Sir 
John  Napier  had  not  the  least  probability  of  being  able  to  impeach  the  deed ;  not 
lo  much  CM  an  affidavit  of  any  circumstances  of  fraud  having  been  hitherto  produced 
lis  to  the  mwt^age  terms  paid  off  by  Sir  Theophilus  Napier,  and  of  which  assign- 
sents  were  taken  to,  or  in  truftt  for  him,  his  executors  and  administrators,  it  was 
loped,  that  the  Lady  Effingham,  as  his  executrix,  was  entitled  to  the  benefit  thereof ; 
lecause  those  assignments  were  taken  after  Sir  Theophilus  had  made  his  will,  whereof 
te  oonM^ituted  his  wife  sole  executrix  and  residuary  legatee;  so  that  when  he  took 
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them  in  his  own  name,  he  well  knew  they  would  of  course  Test  in  her :  and  it  was  oon- 
ceiyed  to  be  much  more  unreasonable,  that  the  respondent  Sir  John  Napiw  should 
have  the  benefit  of  these  terms,  when  there  was  not  the  least  proof  that  Sir  Theo{2S0]- 
philuB  ever  intended  it:  but  on  the  contrary,  that  he  intended  his  wife  to  hayethe 
fuU  benefit  thereof.  That  tiie  covenant  in  tJie  settlement  of  July  1718,  whereby  Sir 
TheophiluB  agreed  with  his  wife's  trustees  to  pay  Sir  John  Napier's  debts,  was  -n- 
landed  only  that  she  might  enjoy  the  estate  thereby  conveyed  for  her  ben^t,  clear  of 
any  of  the  debts  of  Sir  John  Napier  ;  and  therefore  ought  not  to  be  extended  bey«»id 
that  intention,  so  as  to  exempt  the  trust  estate  from  the  payment  of  those  debts,  ac- 
cording to  the  act  of  parliament,  or  to  make  Sir  Theophilus,  or  his  personal  estate, 
pay  the  same,  unless  the  residue  of  the  trust  c«tate  was  deficient ;  especially  as  the  re- 
spondent Sir  John  sought  to  set  aside  that  very  deed,  under  which,  upon  this  part  of 
the  case,  he  claimed  this  advantage.  And  forasmuch  as  the  leasehold  estate,  formetly 
Sir  John  Napier's,  was  by  the  atft,  after  discharge  of  the  debts,  vested  in  Sir  Theo- 
philus, his  executors  and  administrators,  to  which  Lady  Effingham,  as  his  executrix, 
was  entitled,  as  well  as  to  his  other  personal  estate ;  it  was  conceived  that  this  leaw- 
hold  estate  ought  only  to  be  liable,  in  respect  of  its  value,  to  a  proportion  of  the  debts 
charged  on  the  trust  estate  in  general,  and  that  no  direction  ought  to  have  been  given 
for  a  sale  of  it ;  and  the  rather,  because  Lady  Elffingham  had  been  at  the  charge  of  le- 
newing  the  lease,  and  by  her  answer  to  the  original  bill,  had  admitted  assets  of  Sir 
Theophilus,  sufficient  to  answer  any  demand  of  the  respondent :  and  as  to  the  casts  of 
the  suite,  it  was  insisted,  that  there  did  not  appear  any  sufficient  reason,  why  the 
appellant  Lady  Effingham  had  forfeited,  or  was  not  entitled  to  her  costs ;  and  that 
therefore  she  ought  to  receive  the  same,  either  from  the  respondent  Sir  John  Napier, 
or  at  least  out  of  the  trust  estate. 

To  all  this  it  was  answered  (T.  Lutwyche,  W.  Peere  Williams),  on  the  part  of  the 
respondent  Sir  John,  that  as  to  the  enquiry  directed  by  the  decree,  it  was  higUy 
reasonable ;  and  that  the  circumstances  of  inserting  the  manor  of  Shitlington  in  the 
rental,  and  also  in  the  conveyance  of  the  lands  to  be  settled  on  Lady  E^ffingham,  be- 
tween two  small  farms  of  £9  and  £4  per  ann.  eAch,  and  there  being  lands  sufficient  to 
answer  £500  per  ann.  exclusive  of  the  manor,  which  was  of  considerable  yearly  value, 
were  conceived  to  be  sufficient  grounds  for  the  court  to  direct  such  an  enquiry  :  especi- 
ally as  it  was  the  case  of  an  infant,  whose  inheritance  was  to  be  bound,  and  where  the 
defence  of  his  title  appeared  to  have  been  greatly  neglected  and  mismanaged.  Ilist 
the  appellants  acquiesced  in  this  enquiry,  until  it  came  out  that  the  estates  comprised 
in  the  settlement  of  July  1718,  notwil^standing  what  was  stated  by  the  r^mrt, 
amounted  to  more  than  £500  per  ann.  exclusive  of  the  manor  of  Shitlington,  which 
was  worth  £200  per  ann.  And  as  to  the  order  of  Uie  4th  of  June,  when  it  clearly  ^ 
peared  to  the  court,  that  the  infant's  interest  had  been  neglected,  and  that  the  report 
was  defective  and  prejudicial  to  him ;  there  was  certainly  good  reason  as  well  to  dis- 
charge the  order  confirming  the  report,  as  for  giving  him  liberty  to  prefer  a  nenr  or 
supplemental  bill,  wherein  every  thing  material  on  his  part,  might  be  regularly  put 
in  issue.  That  [231]  as  to  the  mortgage  terms  paid  oS  by  Sir  'Theophilu^in  his  life 
time,  the^'  were  raised  for  a  particular  purpose,  namely,  to  secure  tne  monies 
lent  thereon ;  and  that  purpose  being  answered  by  pajrment  of  the  monies,  the 
terms,  of  course,  became  in  equity,  attendant  on  the  inheritance:  and  if  this  were 
otheiVise,  the  monies  stated  in  Lady  Effingham's  answer  to  have  been  paid  by  Sir 
Theophilus  on  account  of  these  mortgagee,  would  exhaust  the  whole  trust  bstate ;  and 
then  Sir  Theophilus's  father  dying  seised  in  fee  of  the  equity  of  redemption  of  the 
mortgaged  premises,  such  equity  was  assets  by  descent  in  the  hands  of  Sir  Theophilus : 
and  he  being  entitled  to  the  fee  and  inheritance  of  the  trust  estate,  when  he  paid  6i 
the  mortgages,  he  thereby  disincumbered  his  own  estate,  and  his  executrix  ought  not 
to  have  the  benefit  thereof.  As  to  that  part  of  the  decree  which  directed  the  leasdiold 
estate  of  Sir  John  Napier,  the  grandfather,  to  be  first  applied  towards  the  payment  <rf 
his  debts,  it  was  just  and  reasonable;  because  it  is  the  constant  rule  of  equi^,  that 
the  personal  estate  of  the  debtor  shall  be  first  applied  in  payment  of  his  debts,  in  ease 
of  the  real  estate;  equity  always  preferring  the  heir  to  the  executor  or  administrator. 
And  as  to  costs,  it  was  insisted  that  there  waa  no  reason  why  the  app>eUants  should 
have  any ;  they  having  insisted  on  many  things  which  were  determined  against  them, 
and  others  being  reserved  for  an  enquiry ;  and  especially  in  a  case  where  it  appeared 
that  the  Lady  had  so  large  a  share  of  the  family  estate. 
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And  in  support  of  the  cross  appestl,  it  was  contended  that  Sir  Theophilus  at  tlie 
time  of  making  the  settlement  of  July  1718,  not  having  the  legal  estate  in  those  lands, 
could  not  pass  a  l^al  estate  to  his  Lady ;  and  consequently  she  had  no  means  to  come 
at  the  same,  but  by  a  Court  of  Equity.  That  this  settlement  was  founded  upon  re- 
citals of  her  being  entitled  to  much  larger  dower,  and  a  more  valuable  jointure,  than 
in  fact  she  was ;  and  upon  the  face  of  it,  as  well  as  from  the  other  circumstances  of  the 
case,  appeared  to  be  unreasonable,  and  to  contain  extraordinary  clauses :  besides,  the 
words  for  limiting  the  inheritance  being  interlined  after  the  death  of  Sir  Theophilus, 
rendered  it  extremely  doubtful  whether  he  intended  to  pass  away  such  inheritance, 
and  dismember  the  same  from  his  honour  and  family ;  but  at  least,  in  this  as  well  as 
any  other  case,  where  an  infant's  inheritance  is  in  dispute  during  his  minority,  the 
usual  time  ought  to  be  allowed  him  to  shew  cause  against  such  decree,  on  his  coming 
of  age. 

AfTBB  hearing  counsel  on  these  appeals,  it  was  ordkred  and  adjusgbd,  that  so 
much  of  the  decree  of  the  12th  of  December,  1721,  as  directed,  "  that  so  much  of  the 
estate,  and  the  rents  and  profits  thereof,  as  was  not  comprised  in  the  settlement  made 
by  Sir  Theophilus  Napier,  on  the  appellant  the  Lady  Effingham,  by  the  deed  of  settle- 
ment of  July  1718,  should  go  and  be  applied  according  to  the  act  of  parliament," 
should  be  affirmed :  and  as  to  so  much  of  the  said  decree  as  ordered  the  respondent  Sir 
JohB  Napier's  bill  to  stand  dismissed,  so  far  [232]  as  the  same  sought  to  set  aside  the 
said  settlement  of  the  16th  of  July  1718,  the  same  was  affirmed,  with  this  addition,  viz. 
"  unless  the  said  Sir  John  Napier  shall,  within  six  months  after  he  shall  attain  his 
age  of  21  years,  shew  cause  to  the  Court  of  Chancery  to  the  contrary."  (See  title  Infant, 
Ca.  1.)     And  it  was  further  ordbrbd,  that  the  trustees  should  convey  the  manor  and 
lands  comprised  in  the  said  settlement  of  the  16th  of  July  1718,  to  the  Lady  Effingham 
and  her  heirs,  as  the  Master  should  direct;  unless  the  said  Sir  John  Napier  should, 
within  six  months  after  he  should  attain  his  age  of  21  years,  being  served  with  pro- 
cess of  the  said  Court  for  that  purpose,  shew  cause  to  the  said  Court  to  the  contrary. 
And  it  was  further  ordbrbd  and  adjudobd,  that  the  possession  of  the  said  manor  of 
Shitlington,  and  the  other  lands  comprised  in  the  said  deed  of  settlement,  should  be 
forthwith  delivered  to  the  appellants  in  the  original  appeal,  who  were  at  liberty  to 
hold  courts  for  the  said  manor  in  the  names  of  the  trustees,  in  whom  the  legal  estate 
of  the  said  manor  was  vested ;  and  such  trustees  were  to  do  all  acts  necessary  for  that 
purpose,  being  thereby  indemnified  for  so  doing;  and  that  the  rents,  issues,  and 
profits  of  the  said  manor  and  lands  comprised  in  the  said  settlement,  should  be  paid 
to  the  appellants  in  the  original  appeal,  and  ♦■he  heirs  of  the  appellant  the  Lady  Effing- 
ham, until  the  said  Sir  John  Napier  should  ittain  his  age  of  21  years,  and  shew  cause 
to  the  contrary  as  aforesaid ;  subject  nevertheless,  to  the  further  order  and  direction 
of  the  said  Court  of  Chancery.     And  as  to  that  part  of  the  said  decree,  which  rdated 
to  what  the  Lady  Effingham  was  entitled  to  by  virtue  of  the  said  settlement ;  and  the 
Lord  Chancellor's  declaration,  concerning  the  intention  of  Sir  Theophilus  Napier,  as 
to  the  value  of  ihe  lands  to  be  comprised  in  the  said  settlement ;  and  the  several  allega- 
tions concerning  the  manor  of  Shitlington,  and  the  order  of  reference  thereupon  to 
the  Master,  to  enquire  into  the  clear  annual  value  of  the  said  manor,  and  to  state  the 
tame  and  also  the  annual  value  of  the  said  other  lands ;  and  that  the  respondents  the 
trustees  should  convey  the  said  other  lands  to  the  Lady  Effingliam  and  her  heirs,  when 
tile  debts  should  be  paid  out  of  the  personal  estate  of  Sir  Theophilus  Napier ;  and  that 
the  consideration  of  any  conveyance  of  the  caid  manor  should  be  reserved,  till  after 
the  said  Master  should  have  made  his  report ;  it  was  ordbrbd  and  adjitdoed,  that  the 
same  should  be  reversed ;  and  all  subsequent  proceedings,  directions,  and  orders  of 
die  said  Court  of  Chancery,  pursuant  thereunto,  were  likewise  set  aside  and  reversed : 
and  as  to  all  the  rest  and  residue  of  the  said  decree,  the  same  was  affirmed ;  with  this 
further  direction,  as  to  that  part  of  the  decree  which  ordered  "  that  the  debts  re- 
maining unpaid  should  be  first  satisfied  out  of  the  leasehold  estate  of  Sir  John  Napier 
deceased,  and  the  personal  estate  of  the  said  Sir  Tlieophilus  Napier ;"  that  the  Lady 
Effinghun  should  be  first  allowed,  out  of  the  suid  leasehold  estate,  and  the  rents  and 
profits  thereof  by  her  received,  the  fine  and  [233]  necessary  charges  which  she  paid  or 
expended,  upon  her  renewing  the  said  lease ;  iind  that  if  the  surplus  of  the  money  aris- 
.  ing  by  or  out  of  the  said  leasehold  estate,  and  the  profits  thereof,  should  not  be  suffi- 
cient for  the  payment  of  the  said  debts,  the  residue  of  the  debts  remaining  unsatisfied, 
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such  place  as  the  said  Court  of  Chancery  should  direct,  the  appellants  ahoold,  at 
the  respondent's  charge,  reconveiy  the  mortgaged  estate  to  the  respondent  and  his 
heirs,  and  deliver  up  the  mortgage-deed;  and  also  upon  the  respondent's  request, 
and  at  his  charge,  give  him  an  attested  copy  of  the  articles  of  agreement  in  the 
pleadings  mentioned ;  but  [236]  in  default  of  payment  of  the  said  principal,  interest, 
and  costs,  according  to  the  direction  aforesaid,  the  respondent  should  be  abeolut^j 
foreclosed  of  all  equity  of  redemption  of  the  mortgaged  premises.  (Jour.  toI.  22. 
P-  *81.) 

Cask  13. — John  Prn-LAifD,  and  others, — Appellants;  Sir  Waltbk  Bukbows, — 

Respondent  [5th  April  1725]. 

[Mews'  Dig.  ix.  1636.] 

Tenant  for  life,  makes  a  mortgage  in  fee,  pretending  to  be  seised  in  fee,  the 
mortgagee,  not  having  notice  of  the  settlement,  is  not  bound. 

Dbcbbb  of  the  Iri^  Chancery  bsvsbsxd. 

The  point  above  stated  does  not  appear  to  have  been  determined ;  as  no 
proof  of  the  settlement  under  which  the  mortgagor  was  alleged  to  be  teaant 
for  life  only,  was  adduced.  The  decree  directed  issues  to  be  tried  to  determine 
this  question ;  and  the  reversal  of  it  appears  to  have  been  made  on  the  ground 
stated  in  Filkin  v.  Hill,  this  work,  title  Issue,  ca.  6,  that  no  issue  ought  to  be 
directed,  to  try  a  matter  not  fully  put  in  issue  in  the  cause  [1  Bro.  P.  C.  640]. 

Sir  Eildare  Burrows  being  seised  in  fee  of  the  manor,  town,  and  lands  of  Castle- 
town Omy,  in  Queen's  county,  and  of  the  town  and  lands  of  Grange  M^on  and 
Giltown,  in  the  county  of  Eildare,  in  Ireland,  with  their  several  subdenominations 
and  appurtenances,  did,  together  with  his  wife  Dame  Elizabeth,  by  deeds  of  lease 
and  release,  dated  the  lOth  and  11th  of  June  1700,  in  consideration  of  .£3000,  really 
and  ftonoi  fide  paid  to  him  by  Thomas  Putland,  grandfather  of  the  app^ant  John, 
grant  and  convey  all  and  singular  the  said  lands  and  premises,  to  the  said  Thomas 
Putland  and  his  heirs;  subject  to  a  proviso  for  redemption,  on  payment  of  the  said 
£3000  and  interest,  at  £8  per  cent,  per  ann.  by  Sir  Eildare  Burrows,  his  heirs  or 
assigns,  at  the  end  of  seven  years  from  the  date  thereof.  In  which  deed  of  release, 
were  contained  covenants  for  levying  fines  and  suffering  common  recoveries,  and 
making  further  assurances,  and  other  usual  covenants;  and  both  deeds  were  wit- 
nessed by  Robert  Johnstone,  afterwards  one  of  the  Barons  of  the  Exchequer  in  Irdand, 
and  bro^er-in-law  to  the  said  Sir  Eildare  Burrows. 

Fines  and  recoveries  were  accordingly  levied  and  suffered  of  the  premises,  to 
the  uses  in  the  said  deed  of  release  mentioned. 

The  said  Thomas  Putland  being  so  seised  of  the  said  mortgaged  premises,  did, 
on  the  marriage  of  Thomas  Putland  his  eldest  son,  the  appellant  John's  father,  with 
the  appellant  Jane,  who  was  the  daughter  of  John  Rotton,  in  consideration  of  that 
marriage,  and  of  a  considerable  marriage  portion  received  with  her,  by  deeds  of 
lease  and  release,  dated  the  10th  and  llth  of  August  1708,  grant  and  convey  the 
said  premises  inter  alia,  to  John  Rotton  and  Ed-[237]-ward  Ryly,  and  their  heirs,  to 
the  use  of  the  said  Thomas  Putland  the  son  for  life;  remainder  to  his  first  and  every 
other  son  on  the  body  of  the  said  Jane  to  be  begotten,  and  the  heirs  male  of  their  bodies, 
with  other  remainders  over :  but  subject  to  a  proviso,  that  if  the  mortgage-monejr 
should  be  paid,  the  same  should  be  laid  out  by  tiie  trustees  in  the  purchase  of  lands, 
to  be  settled  to  the  same  uses. 

Sir  Eildare  Burrows  afterwards  paid  several  sums  of  money,  in  part  of  the 
interest  of  the  said  mortgage,  and  continued  in  the  possession  of  the  mort- 
gaged premises  till  his  death,  which  happened  in  March  1708,  leaving  the 
respondent  Sir  Walter  his  son  and  heir;  who,  after  his  father's  death,  like- 
wise paid  some  money,  at  several  times,  in  part  of  the  interest  of  the  mort- 
gage ;  but  there  being  a  very  considerable  arrear  due,  Thomas  Putland  the  son.  on 
the  15th  of  January  1710,  exhibited  his  bill  in  the  Court  of  Chancery  in  Ireland, 
against  the  respondent  Sir  Walter,  Dame  Elizabeth  his  mother,  and  also  agsinst 
John  Lyons,  who  claimed  the  lands  of  Grange  Mellon,  part  of  the  mortgaged  pretnises.. 
hy  virtue  of  two  leases,  under  the  yearly  rent  of  £140  per  ann. ;  and  prayed,  thart 
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the  money  due  upon  the  mortgage  might  be  paid,  or  that  the  equity  of  redemption 
of  tlie  reepondent  Sir  Walter  might  be  foreclosed. 

Sir  Walter,  who  was  then  a  minor,  and  the  said  John  Lyons,  answered  the  bill 
jointly ;  and  the  respondent  Sir  Walter,  by  hia  guardian,  admitted  that  his  father 
bad  borrowed  money  from  the  appellant's  grandfatJter,  and  had  executed  such  mort- 
gage as  in  the  bill  stated,  and  that  the  estate  was  come  to  him ;  but  insisted,  that  his 
fatiier  had  made  some  settlement  of  the  premises  upon  him,  and  did  not  know  whether 
the  Bame  was  subject  to  the  mortgage.  And  the  said  John  Lyons  insisted  on  his  lease 
of  Grange  Mellon,  part  of  the  said  mortgaged  premises. 

The  respondent  Sir  Walter  having  attained  his  age,  and  Lyons  having,  pending 
the  Buit,  assigned  over  his  interest  in  the  premises  to  Sir  John  St.  Leger,  one  of  the 
Barona  of  the  Exchequer;  the  appellant  John's  father,  on  the  22d  of  January  1716, 
exhibited  a  supplemental  bill  against  the  respondent  and  Baron,  St.  Leger,  for  a 
diBcovery  of  what  pretended  settl«nentB  were  made  of  the  premises  by  the  respondent's 
father,  and  when,  to  whom,  and  on  what  condition  the  same  were  iaade ;  and  insisted, 
that  if  he  had  made  any  settlement  on  the  respondent  his  son  and  heir,  the  same 
was  voluntary,  and  could  not  afiect  the  mortgage,  or  the  then  plaintiff's  title  thereto, 
he  being  a  purchaser  for  a  valuable  consideration,  without  notice  of  any  settlement ; 
and  he  likewise  insisted,  that  whatever  settlements  were  made,  the  same  were  barred 
by  the  fines  levied,  and  the  recoveries  suffered  upon  the  executi<»i  of  <he  mortg^e ; 
and  therefore  prayed,  that  the  respondent  might  either  redeem,  or  be  foreclosed. 

The  respondent,  on  the  19th  of  August  1718,  put  in  his  answer  to  this  bill;  and 
thereby  insisted,  that  the  mortgaged  premises  [238]  were,  by  some  deed  prior  to  the 
mortgage,  for  a  valuable  consideration,  settled  upon  him  in  remainder;  and  that 
his  fathm*  had  no  power  to  make  such  mortgage,  nor  was  the  respondent  in  any 
manner  liable  to  the  payment  of  the  money  so  borrowed,  he  being,  l^  such  settlement, 
only  tenant  for  life  of  the  mortgaged  premises ;  but  whether  the  several  uses  by  the 
said  settlement  limited,  were  barred  by  the  fines  and  recoveries,  he  submitted  to  the 
Court.  The  Baron  also  put  in  his  answer  to  the  bill,  insisting  on  the  assignment 
of  the  leasee  to  him  from  Lyons. 

The  appellant's  father  having  replied,  issue  was  joined  in  the  cause,  and  rules 
for  publication  passed,  but  no  witnesses  were  examined  for  the  respondent,  either 
to  prove  the  pretended  settlement,  or  any  copy  or  notice  thereof,  though  he  applied 
for,  and  obtained  a  commission  to  examine  his  witnesses ;  the  then  plaintiff,  however, 
proved  the  execution  of  the  mortgage,  and  the  settlement  made  upon  his  marriage ; 
and  on  the  21st  and  22d  of  February  1718,  the  cause  was  heard  before  the  Lords 
Commissioners  for  hearing  and  determining  causes  in  the  absence  of  the  Lord 
Chancellor;  when  it  was  decreed,  that  the  then  plaintiff  Thomas  Putland,  and  the 
I  espondent  Sir  Walter  Burrows,  sliould  go  to  an  account  before  the  Master,  and  that 
Baron  St.  Leger  should  account  for  the  rent  of  such  part  of  the  mortgaged  premises 
as  were  held  by  him,  and  all  parties  were  to  have  just  allowances ;  and  after  the 
Master's  report,  the  Ck>urt  would  consider  whether  the  appellant's  father  ought  not 
to  have  his  costs,  and  would  make  such  further  order  as  should  be  just. 

Pursuant  to  this  decree,  several  proceedings  were  had  before  the  Master  upon  the 
accounts  thereby  directed :  and  when  the  Master  was  ready  to  make  his  report,  the 
respondent  petitioned  the  Lord  Chanc^lor,  setting  forth,  that  he  was  informed  his 
father  Sir  Kildare  Burrows  had,  upon  his  marriage,  entered  into  articles  for  settling 
the  mortgaged  premises,  whereby  he  was  to  be  only  tenant  for  life;  that  after  the 
marriage  took  e^ect,  a  settlement  was  made  pursuant  to  the  said  articles ;  that  sub- 
sequent to  that  settlement,  his  father  had  borrowed  £3000  from  Thomas  Putland, 
for  which  he  mortgaged  the  premises  to  him;  that  Thomas  Putland  his  son,  had 
brought  hia  bill,  against  the  respondent  to  redeem,  or  be  foreclosed ;  and  that  though 
the  respondent  had  by  his  answer  insisted,  that  his  father  had  no  power  to  mortgage 
the  premises,  yet  not  being  able  to  prove  it,  a  decree  was  pronounced  against  him : 
but<  being  now  informed,  that  the  said  Thomas  Putland  had  notice  of  the  said  articles 
a.nd.  settlement,  before  the  money  was  lent ;  and  that  he  did  not  doubt  to  prove  the 
execution  of  the  said  articles  and  settlement,  he  therefore  prayed,  that  the  cause 
might  be  rrfieard  :  which  was  ordered  accordingly. 

At  the  same  time  the  respondent  filed  a  bill  of  discovery  against  the  said  Thomas 
Putla.nd,  the  appellant  John's  father ;  stating,  that  upon  his  father's  marriage  with 
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the  respondent's  mother,  [239]  articles  were  entered  into,  whereb7  the  mortgaged 
premises  were  to  be  settled  upon  the  respondent's  father  for  life;  remainder,  as  to 
part,  to  the  respondent's  mother  for  life ;  remainder  to  the  first  and  every  other  bod 
of  that  marriage  in  tail  male,  with  sereral  other  remainders  over ;  and  that  pursuant 
to  the  said  articles,  after  the  marriage  took  efiect,  a  settlement  was  made  accordingly. 
That  Thomas  Putland,  who  lent  the  respondent's  father  £3000  upon  a  mcHtgage  of 
the  said  premises,  and  his  agents,  had  notice  of  the  said  articles  and  settlement, 
before  anj  money  was  lent ;  and  that  the  same  were  delivered  to  the  mortgagee,  to 
be  by  him  cancelled.  That  Thomas  Sisson,  who  was  agent  for  the  mortgagee,  in  an 
answer  to  a  bill  exhibited  against  him,  during  the  respondent's  infancy,  had  ad- 
mitted notice  of  such,  articles,  and  that  he  had  seen  the  same;  that  John  Rotten  had 
copies  thereof  delivered  to  him,  and  full  notice  of  the  same,  before  the  intermarriage 
of  his  daughter  with  the  appellant  John's  father;  that  the  said  Thomas  Putland 
the  son,  and  the  trustees  in  his  marrii^e-settlement,  had,  before  the  marriage, 
notice  of  the  said  articles  and  settlement ;  and  therefore  prayed,  that  the  defendants 
might  discover  the  same,  and  that  the  said  answer  might  be  made  use  of  at  the 
r^earing  of  the  original  cause. 

To  this  bill  the  said  Thomas  Putland  put  in  his  plea  and  answers ;  and  by  hie 
answer  denied  that  he,  at  any  time  before  his  marriage,  or  that  the  said  John  Rotton, 
or  any  trustee  in  his  marriage-settlement,  to  his  knowledge  or  belief,  had  any  notice 
or  intimation  of  the  articles  made  on  the  marriage  of  Sie  respondent's  father,  or 
of  any  settlement  made  pursuant  to  such  articles ;  nor  did  he  ever  hear,  or  believe, 
there  were  any  articles  entered  into,  whereby  the  respondent's  father  was  to  be  tenant 
for  life  of  the  premises,  with  remainder  over  to  his  first  axA  vrmj  other  son :  but 
insisted,  that  if  Sir  Eildare  Burrows  had  made  any  settlement,  limiting  the  prenuMs, 
after  his  death,  to  the  respondent  in  tail,  the  same  was  voluntary,  and  could  not. 
affect  the  mortgagee,  who  was  a  purchaser  without  notice,  for  a  valuable  oonsiderstion, 
and  had  a  good  right  thereto,  both  at  law  and  in  equity.  He  also  denied  the  oharges 
in  the  bill  from  Sisson's  answer,  for  that  Sisson  swore,  the  articles  contained  no 
limitation  to  the  issue  of  the  marriage,  and  were  made  after  marriage.  And  as  to 
so  much  of  the  biU  as  prayed  a  discovery  of  any  articles  or  settlranents,  or  copies 
thereof,  or  any  deeds  relating  to  the  mortgaged  premises,  and  to  bring  the  same 
into  Court ;  he  pleaded  his  marriage  settlement,  and  that  he  was  a  purchasor  ior  a 
valuable  consideration,  without  notice  to  him,  or  any  person  acting  for  him,  on  his 
said  marriage. 

This  plea  was  argued  on  the  12th  and  ISth  of  July  1720;  and  it  being  insisted, 
that  though  the  defendant  denied  any  manner  of  notice  or  intimation  to  him,  or  his 
trustees,  or  that  they  saw  the  said  articles,  yet  it  being  charged,  that  the  defendant's 
wife's  father  had  a  copy  of  the  articles  delivered  to  him  before  [240]  the  marriage  of 
the  defendant,  the  defendant  should  have  denied  that  fact;  it  was  therefore  ordered, 
that  the  defendant  should  amend  his  said  answer  and  plea:  but  the  respiMideut 
having  petitioned  for,  and  obtained  a  rehearing  of  the  said  order,  the  same  was  te- 
heard  on  the  11th  of  November  1720,  and  the  plea  over-ruled.  The  respondent, 
however,  never  proceeded  farther  in  that  suit,  nor  insisted  upon  a  farther  answer  from 
the  appellant's  father,  though  he  lived  near  five  months  after  the  plea  was  oveivruled. 

Before  any  further  proceedings  were  had  in  the  cause,  the  said  defendant  Thomsi 
Putland  died,  on  the  Slat  of  March  1721,  leaving  the  appellant  John,  his  son  and  heir 
by  the  appellant  Jane;  but  before  his  death,  he  made  his  will,  and  thereof  appointed 
the  appellants  Jane  and  Dr.  Helsham  executors,  who  proved  the  same 

The  appellants  the  executors,  being  entitled  to  all  the  arrears  of  interest  of  the 
mortgage,  due  at  the  death  of  their  testator,  and  the  appellant  John  to  the  principal 
money  thereby  secured,  by  virtue  of  the  settlement  upon  his  father's  marriage;  thw. 
in  April  1722,  filed  their  bill  of  reviv4M-  against  tihe  respondent  and  also  against 
Baron  St.  Leger,  the  Bishop  of  Clogher,  wlio  was  executor  of  John  Rotton  deceased, 
and  Mary  Ryly  the  executrix,  and  James  Ryly  the  son  and  heir  of  Edward  Ryly,  ^Ao 
was  tlie  surviving  trustee  of  Putland's  marriage-settlement ;  praying,  that  the  pro- 
ceedings might  be  revived,  and  that  the  appellants,  as  being  entitled  to  the  mortgage 
money  and  interest,  might  have  the  benefit  of  the  said  decree  in  1718,  and  to  haw 
an  account  of  the  mortgage  money  and  the  interest  thereof;  that  the  srrean  of 
interest  due  in  the  lifetime  of  the  said  Thomas  Putland,  might  be  paid  to  the  sppel- 
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lants  Jane  and  Richard ;  that  l^e  prinoipal  money  might  be  laid  out  at  interest,  to 
'    the  usea  of  the  said  settlement ;  and  that  the  trustees  might  either  act  in  the  trusts 
thereof,  or  assign  the  same  as  the  Court  should  direct. 

The  respcmdent  answered,  and  insisted  on  the  marriage  articles  made  upon  his 
father  Sir  Kildare  Burrows'  marriage  with  Sir  Walter's  mother  Elizabeth,  dated  the 
15th  of  February  1690,  and  upon  a  settlement  dated  the  16th  and  17th  of  February, 
1693,  and  that  Sir  Kildare  had  no  power  to  make  such  mortgage. 

The  appellants  replied,  to.  avoid  the  answers  being  taken  for  true,  but  gave  notice 
that  no  witnesses  would  be  examined  on  their  part,  in  regard  to  all  that  was  insisted 
on  in  the  respondent's  answer  to  the  last  bill,  had  been  in  issue  in  the  former  plead- 
ings, before  the  decree. 

But  the  respondent  examined  Robert  Johnstone,  who  was  a  subscribing  witness 
to  the  mort^rage  deed,  and  also  one  Robert  Dixon,  as  to  the  execution  of  the  articles 
and  settlement;  who  only  swore,  tliat  they  had  heard  that  some  articles  were  entered 
into  before  Sir  Eildare's  marriage,  but  neitlier  of  them  ever  saw  them;  [241]  and 
th&t  Sir  Kildare  told  Johnstone,  they  were  not  executed  till  after  his  marriage,  though 
they  bore  date  before. 

Publication  having  passed,  this  cause  came  to  a  hearing  on  the  2d  and  4th  of 
December  1724 ;  and  although  objections  were  made  by  the  appellants  counsel  to 
the  reading  the  depositions  taken  on  behalf  of  the  defendant  in  that  cause,  because 
they  were  examined  to  a  matter  which  was  in  issue  before  the  decree ;  and  although 
no  proof  had  been  made,  or  even  attempted  to  be  made,  of  notice  to  the  said  Thomas 
Putland,  or  any  other  person  acting  on  his  behalf,  before  the  settlement  of  the  pre- 
miaea  in  question  upon  his  marriage;  yet  the  following  issues  were  directed  to  be 
tried  by  a  jury  of  the  county  of  Kildare;  viz.  Whether  any,  and  what  deed  of  settle- 
ment was  executed  by  Sir  Kildare  Burrows  in  1693,  of  the  lands  in  the  mortga^^e 
in  the  pleadings  mentioned,  or  any  of  them,  in  pursuance  of  any  and  what  articlect, 
or  for  any  other  and  what  consideration,  and  what  were  the  uses  of  such  settlement ; 
and  if  any  such  deed  or  articles  were  executed,  to  whom  the  same,  or  either  of  them, 
were  oome?  And  whether  Thomas  Putland  sen.  Thomas  Putland  jun.  or  the  trustees 
in  the  settlement  made  on  the  said  Putland  junior's  marriage,  or  any  person  or 
persons  that  transacted  the  marriage  of  the  said  Putland  jun.  with  the  daughter  of 
John  Rotton  deceased,  or  any  and  which  of  them,  had  notice  of  such  articles  or  settle- 
ment, at  the  time  of  the  said  marriage  or  at  any  other  time,  and  when  1 

From  this  last  decree,  and  also  from  the  order  for  rehearing  the  cause,  the  appel- 
lants appealed ;  insisting  (C.  Wearg,  T.  Lutwyche),  that  it  was  admitted,  that  the 
appellant  John's  grandfather  reaUy  and  bona  fide  lent  the  respondent's  father  £3000 
at  £8  per  cent,  interest,  which  was  £2  per  cent,  less  than  the  then  common  interest 
in  Ireland ;  that  for  securing  the  repayment  thereof,  the  mortgage  in  question  was 
executed ;  and  that  this  sum,  with  a  great  arrear  of  interest,  remained  unpaid. 
The  api>^ant  tiierefore,  as  an  honest  creditor  without  notice,  was  entitled  to  all 
the  assistance  of  a  Court  of  Equity,  to  compel  payment  of  the  money  so  lent ;  and  the 
same  ought  to  have  been  decreed  accordingly.  That  the  mortgaged  premises  were, 
before  the  intermarriage  of  the  appellant  John's  father  with  the  appellant  Jane, 
and  in  consideration  thereof  and  of  a  marriage  portion,  conveyed  to  trustees,  to  the 
use  of  the  appellant's  father,  for  life;  with  remainder  to  the  first  and  every  other 
son  of  that  marriage;  so  that  the  appellant  John's  father  was  a  purchaser  of  the 
premises  in  question  for  a  valuable  consideration,  and  therefore  ought  to  have  the 
benefit  thereof,  in  order  to  recover  the  money  really  due:  unless  it  was  plainly 
proved,  that  the  mortgagor  had  no  title  to  convey,  and  that  the  appellant's  father 
had  notice  thereof  before  the  settlement ;  for  as  to  the  appellant  John,  it  was  impossible 
that  he  could  have  notice,  he  being  then  unborn.  That  the  respondent  by  his  answer 
to  tbe  original  bill  brought  by  the  appellant's  father,  and  also  to  the  supplemental 
bill,  insisted  that  his  father  was  only  tenant  for  life  of  the  mortgaged  premises,  by 
settlement  for  a  valuable  consider-[242]-ation,  and  had  therefore  no  power  to  mort- 
ea^e  the  same ;  but  though  publication  was  at  his  desire  frequently  enlarged,  and 
a  ooxnmission  granted  to  examine  witnesses,  yet  no  proof  of  such  settlement  was  made ; 
wherefore  a  decree  passed  in  favour  of  the  appellant's  father,  and  consequently, 
there  was  no  reason  afterwards,  to  direct  an  issue  to  try  wheither  such  articles  or 
settlement  were  executed.     That  after  publication  was  passed,  the  cause  heard,  a 
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decree  pronounced,  and  a  bill  of  re»ivor  brought  upon  the  death  of  one  of  the  parties, 
it  seemed  to  be  a  matter  of  very  dangerous  consequence,  to  allow  a  defendant  to 
adduce  evidence  to  support  the  facte  of  his  answer,  which  were  substantially  iht 
same  as  what  he  had  formerly  insisted  upon,  and  were  fully  put  in  issue  in  the 
original  cause,  but  to  which  he  had  examined  no  witneesee  therein ;  and  it  was  tbe 
more  extraordinary  in  the  present  case,  because  the  two  witnesses  since  examined 
by  him,  namely,  Mr.  Johnston  and  Mr.  Dixon,  were  not  only  his  uncles,  but  intimste 
acquaintance,  from  whom  he  might  have  had  the  same  discovery  in  the  first  cause, 
and  who  no  doubt  might  have  been  then  examined,  had  there  not  been  some  private 
reason  for  delajring  such  examination,  till  after  publication  was  passed ;  especiallj, 
since  it  appeared  by  the  respondent's  own  bill,  that  he  was  informed  of  tlieee  trans- 
actions long  before,  they  being  all  charged  in  a  bill  brought  by  him  against  the 
appellant's  grandfatiier  and  Sisson,  in  the  year  1709 ;  and  though  they  both  answered 
that  bill,  and  insisted  that  these  two  witnesses  were  privy  to  the  mortgage,  and  all 
the  transactions  relating  thereto,  yet  no  farther  proceedings  were  had  in  that  cause, 
nor  any  attempt  made  to  examine  these  witnesses,  till  after  the  death  both  of  the 
appdlant's  grandfather  and  father,  and  of  Sisson  also,  who  transacted  the  mortgage 
in  question.  But  even  these  witnesses  did  not  prove  the  articles  insisted  upon  by  tl» 
respondent,  6r  that  either  of  them  were  witnesses  thereto,  or  ever  saw  tiie  origiiitl 
articles,  or  any  copy  of  them ;  but  only  said,  that  they  had  heard  articles  were  executed, 
and  that  they  were  delivered  up  to  the  mortgagee  and  cancelled.  That  though  both 
the  witneeses  referred  to  the  answer  of  Sisson,  as  the  reason  of  their  belief  touching 
the  articles,  and  the  delivery  thereof  to  the  mortgagee;  yet  they  plainly  differed  frwn 
the  answer  itsdf,  both  as  to  the  nature  of  the  articles,  and  the  ddivery  of  them  to  the 
mortgagee;  for  the  articles  as  Sisson  set  them  forth,  were  only  a  provision  for  the 
present  maintenance  of  Kildare  and  his  Lady,  during  the  life  of  Sir  Walter  his  father, 
and  for  a  jointure  for  the  Lady;  but  contained  no  limitation  to  the  issue  of  tiie 
marriage,  and  were,  in  fact,  executed  after  the  marriage.  That  it  seemed  vety 
strange,  to  leave  it  to  a  jury  to  try  the  limitations  of  uses  in  articles,  of  which  no 
copy  was  produced,  and  neither  the  original,  or  any  copy  proved  to  be  extant,  nor 
even  a  single  witness  examined  who  ever  saw  them.  That  ^e  directing  an  issue,  to 
try  whether  the  appellant  John's  father  had  any  notice  of  these  articles,  was  appre- 
hended to  be  contrary  to  the  usual  course  of  proceedings  in  a  Court  of  Equity ;  when 
the  party  on  whom  notice  is  pretended,  [243]  expressly  upon  oath,  denies  having 
had  any  notice,  and  where  not  the  least  proof  is  made  to  falsify  that  answer,  nor  any 
attempt  made  to  prove  such  notice.  And  it  was  apprehended,  that  if  the  appellant 
John's  father  had  no  notide  of  the  articles,  all  the  other  inquiry  would  be  fruitless  and 
to  no  purpose.  It  was  therefore  hoped,  that  the  decree  of  the  4th  of  December  1T34, 
would  be  reversed,  and  that  the  respondent  should  be  decreed  to  redeem  the  appel- 
lants, or  be  absolutely  foreclosed. 

On  the  other  side  it  was  contended  (P.  Yorke,  C.  Talbot),  that  the  appellants  not 
having  thought  fit  to  proceed  on  the  decretal  order  of  February  1718,  <»  to  retire 
the  suit  in  which  that  order  was  made ;  but  having  exhibited  an  original  bill,  and 
the  appellant  John  claiming  under  the  settlement  made  upon  his  father's  marriige, 
the  respondent  was  well  entitled  to  examine  witnesses  in  this  last  cause;  and  the 
rather,  because  the  appellante  joined  issue,  by  replying  to  the  respondent's  ansmr, 
and  because  no  witneeses  were  examined  in  the  other  cause,  before  the  said  decretal 
order ;  that  cause  having  been  brought  on  to  a  hearing  without  the  respondent's 
knowledge  or  privity,  who  was  then  in  England ;  and  though  a  counsel  opened  his 
answer  at  the  bearing,  it  was  without  his  knowledge  or  direction.  That  it  vai 
apprehended  not  to  be  unprecedented,  to  try  the  limitations  and  substance  of  a  deed, 
of  which  there  is  no  copy  extant ;  and  it  seemed  to  be  very  just  and  reasMiable  to  do 
it  in  this  case,  there  being  strong  proof  that  the  articles  and  settlement  came  to  tbe 
hands  of  the  appellant's  grandfather,  and  that  he  destroyed  them.  That  the  lo« 
of  estates,  was  not  a  necessary  consequence  of  losing  deeds ;  for  evidence  may  be  giveo 
of  them,  though  no  copy  be  extant.  That  it  is  agreeable  to  the  known  rules  of  Equity,  to 
direct  issues  to  be  tried  concerning  matters  of  fact,  where  any  doubt  remains  with 
the  Court;  and  such  issues  are  often  directed  upon  very  slender  proofs.  That  if  a 
title  thus  contested  should  be  given  away  without  trial,  because  the  deeds,  m*  copies  of 
th^n,  were  not  extant,  many  marriage  settlements  might  be  in  danger  of  being  de- 
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Btrojed,  by  the  same  practices  which  had  been  used  in  this  case ;  as  the  needy  father 
of  a  family,  by  thus  getting  deeds  into  his  custody,  might,  to  answer  present  necessi- 
ties, agree  to  cancel  or  destroy  them,  and  therel^  ruin  his  family :  besides,  great 
regard  ought  to  be  had  to  the  respondent's  being  an  infant  of  only  eight  years  old, 
when  the  mortgage  was  made.  That  the  infancy  of  the  appellant  John,  was  con- 
ceived not  to  very  considerable  in  this  case,  as  he  was  only  seeking  to  reap  the  benefit 
of  a  wrong  done  by  his  grandfather ;  which,  however  it  might  affect  his  estate,  as 
having  covenanted  to  mc^e  good  the  mortgage,  upon  the  settlement  thereof  on  his 
son's  marriage,  yet  ought  never  to  fall  on  the  respondent's  estatei.  That  fair  creditors 
could  never  be  hurt  by  the  order  made  in  this  cause;  aud  to  shake  settlements  in 
general  for  the  sake  of  dishonest  creditors,  who,  to  carve  out  a  good  security  to  them- 
selves, were  capable  of  a  combination  to  suppress  or  destrc^  deeds  which  stood  in 
their  way,  [244]  ought  never  to  be  countenanced  in  any  cause,  or  upon  any  considera- 
tion. That  to  direct  this  triaJ  at  law  would  be  no  injury  to  \hB  appellants,  if  in  truth 
there  never  were  any  articles  or  settlement;  and  if  there  were,  it  might  be  very 
injurious  to  the  respondent  and  his  family,  not  to  do  it.  And  therefore  it  was 
hoped,  that  the  decree  would  be  affirmed,  and  tlie  appeal  dismissed  with  costs. 

But  after  hearing  counsel  on  this  appeal,  it  was  obdbbbd  and  aojudokd,  that  the 
said  decree  of  the  4th  of  December  1724,  should  be  reiversed ;  and  that  the  former 
cause  and  proceedings,  wherein  Thomas  Putland,  the  appellant  John's  father,  was 
plaintiff,  and  the  respondent  Sir  Walter  Burrows  was  defendant,  should  stand 
revived,  and  that  the  appellants  should  have  the  benefit  thereof :  and  it  was  further 
0BD8RSD,  that  the  said  Court  of  Chancery  should  cause  an  account  to  be  taken,  pur- 
suant to  the  decree  of  the  23d  of  February  1718,  of  what  was  due  for  principal  and 
interest  upon  the  said  mortgage;  and  that  the  said  Court  should  likewise  cause 
costs  to  be  taxed  for  the  appeUants,  in  the  original  cause,  and  on  the  bill  of  revivor ; 
and  that  if  the  respondent  should  pay,  or  oause  to  be  paid,  what  should  be  so  computed 
and  reported  due  for  principal,  interest,  and  costs,  at  such  time  and  place  as  ^ould 
be  appointed  by  the  said  Court  of  Chancery,  the  appellants  should,  at  the  respondent's 
charge,  re-convey  the  mortga;ged  premises  to  such  persons  as  were  intitled  to  a 
redemption  under  the  mortgage  deed ;  but,  in  default  of  payment  of  the  said  principal, 
into-est,  and  costs,  at  the  time  and  place  to  be  appointed  as  aforesaid,  the  respondent 
should  be  absolutely  foreclosed  of  all  equity  of  redemption  of  the  said  mortgaged 
premises :  and  it  was  further  obdirbd,  that  the  said  Court  of  Chancery  should  give 
proper  directions  in  pursuance  of  this  judgment.     (Jour.  vol.  22.  p.  483.) 


Case  14, — Jaspee  Jones  &  Ux., — Appellants ;  John  Kenkick, — Bespondmt 

[13th  February  1727]. 

[Mew's  Dig.  ix.  1735.     See  Campbell  v.  Solyland,  1877,  7  Ch.  D.  176.] 

A  decree  of  foreclosure,  after  an  acquiescence  of  20  years,  shall  not  be  set  aside 
upon  a  bill  of  review  for  errors  in  form  only,  and  not  of  substance;  and  there- 
fore a  demurrer  to  such  a  bill  is  good. 

jTrDOMENT  by  agreement.     See  ante,  note  to  Ca.  2  [5  Bro.  P.  C.  181]. 

Viner,  vol.  15.  p.  470.  ca.  18:  2  Eq.  Ab.  602,  ca^  31. 

Francis  Leigh,  the  appellant  Frances's  father,  being  seised  in  fee  and  in  posses- 
sion of  an  estate  in  Shropshire,  of  about  the  yearly  value  of  J&60,  and  being  also 
seised  of  the  reversion  in  fee,  expectant  on  the  deatib.  of  Lydia  Leigh  his  mother,  of 
the  manors  of  Puttenham-Bury  and  Puttenham-Priory,  and  divers  [246]  lands  in 
Surry,  of  the  yearly  value  of  £120;  in  July  1683,  mortgaged  all  tixe  premises  to 
Elizaheth  Worster,  widow,  for  two  several  terms  of  1000  years  each ;  and  that  mort- 
gage having  been  assigned  to  Sir  Robert  Dashwood  in  1689,  for  securing  £2300 
and  interest;  he,  by  indenture  dated  the  23d  of  May  1691,  in  consideration  of  £650 
paid  to  him,  being  all  the  money  then  remaining  due  on  that  mortgage,  and  of  £360 
paid  to  Francis  Leigh,  making  together  £900,  did,  by  Francis  Leigh's  direction, 
assign  over  the  two  mortgage  terms  of  1000  years  each,  to  Sir  William  Craamer; 

655 


Digitized  by 


Google 


T  BBOWV.  JONES  V.  KENBICK  [1727] 

redeemable  by  Francis  Leigh  and  hia  heirs,  upon  payment  of  X900  and  interest  st 
£5  per  cent 

Francis  Lei^  being  also  entitled  to  £1000  East  India  Stock,  and  having  after 
wards  occasion  for  more  monej,  Sir  William  Cranmer  advanced  die  same ;  and  for 
securing  the  re-payment  thereof,  Francis  Leigh  on  the  241^1  of  May  1691,  transfened 
the  stock  to  him ;  and  by  a  memorandum  in  writing  it  was  agreed,  that  Sir  Willisni 
should  receive  the  dividends,  and  have  power  to  sell  and  transfer  the  stock,  vitli 
Leigh's  approbation,  and  pay  himself  the  money  lent  on  the  security  of  it,  and  tin 
the  £900  mortgage  money  and  interest ;  and  the  surplus  was  to  be  paid  to  LeigL 

The  East  India  company  having  made  calls  upon  the  proprietors  of  their  stock, 
Sir  William  Cranmer,  on  Leigh's  behalf,  paid  several  sums  pursuant  to  suck  osBt, 
whereby  there  was  a  consid^able  addition  made  to  the  £1000  stock:  and  by  &  writ- 
ing between  them  it  was  agreed,  that  the  £1000  capital,  together  with  the  additionsl 
stock,  should  be  a  security  to  Sir  William  for  such  money  as  he  had  paid  to  the  com- 
pany, and  that  the  mor^aged  estates  should  likewise  stand  charged  with  the  isma 
And  by  indenture  dated  the  1st  of  December  1694,  between  Sir  William  nd  Leigh, 
it  was  declared  that  Leigh  had  paid  Sir  William  £266,  and  that  they  had  then  come  to 
an  account  for  the  several  sums  lent  by  Sir  William,  and  for  all  interest  due  thereon, 
and  for  all  receipts  and  payments  concerning  the  same;  and  that  there  then  re- 
mained due  to  Sir  William  £1600  principal  money  <mly,  which  was  agreed  to  be 
continued  on  the  several  securities  charged  therewith,  at  an  advanced  interest  of 
£6  per  cent. 

Sir  William  Cranmer  died  in  September  1697,  having  made  his  will  and  sp- 
pointed  the  respondent  sole  executor,  who  thereby  became  entitled  to  the  money  due 
from  Leigh  on  the  above  securities ;  and-  after  the  testator's  death,  took  upon  him  to 
sdl  the  £1000  capital,  and  all  the  additional  stock,  and  thereby  and  l^  the  diT-ideDdi 
received  by  him  and  his  testator,  together  with  several  consideraUe  sums  paid  by 
Leigh  to  the  respondent  and  his  testator,  the  money  due  on  the  said  securities  wst 
very  near  satisfied.  Notwithstanding  Mdiich,  in  the  year  1706,  the  respondent  taking 
advantage  of  the  misfortunes  of  Leigh,  who  then  was  and  to  the  time  <  f  his  death 
continued  a  prisoner,  entered  on  the  Shropshire  estate,  and  from  that  time  reoaived 
the  profits  of  it. 

[246]  Some  time  in  July  1710,  Francis  Leigh  died  a  prisoner  for  debt  'n  Newgao: 
leaving  the  appellant  Frances  his  only  child  and  heir,  then  an  infant  of  the  age  of 
twelve  years.  But  Leigh  by  his  will,  dated  the  26th  of  July  1710,  devised  all  hi* 
real  and  personal  estate  whatsoever,  in  England  or  risewhere,  to  the  appeUsnt 
Frances,  by  the  name  of  his  loving  daughter  Frances  Leigh,  and  made  her  scde  execu- 
trix ;  who  by  virtue  of  such  will,  and  as  heir  to  her  father,  became  entitled  to  tLs 
equity  of  redemption  of  the  mortgaged  premises. 

On  the  4th  of  September  1711,  Lydia  Leigh,  the  appellant  Frances's 
grandmother,  died;  upon  whose  deatli  the  reepondent  .entered  on  the  estate 
in  Surry,  and  received  the  profits  thereof ;  so  that  in  case  any  thing  remained  due  to 
him  on  the  mortgage  and  other  securities,  over  and  above  the  money  which  he  re- 
ceived by  sale  of  the  capital  and  additional  East  India  stock,  and  the  dividends  and 
profits  thereof,  and  the  money  paid  by  Leigh  in  his  life-time,  the  mortgage  debt  had 
been  fully  paid  by  perception  of  the  rents  and  profits  of  the  estates. 

Upon  the  death  of  Francis  Leigh,  the  appelant  Frances,  his  daughter,  by  reason 
of  her  father's  misfortunee  and  troubles,  was  left  destitute  of  any  proviBi<»i,  or 
means  of  subsistence;  and  till  her  marriage,  was  maintained  by  the  charity  and 
assistance  of  her  relations ;  who  during  her  infancy  applied  several  times  to  tiie  re- 
spondent, to  account  with  her  touching  the  premises,  and  to  make  her  an  sllowanee 
towards  her  maintenance :  to  which  the  respondent  answered,  that  if  the  appeUantft 
relations  would  insure  her  life,  he  would  make  her  an  allowance,  for  that  there  was 
more  than  enough  to  satisfy  him ;  but  in  case  the  appellant  Frances  died  before  afae 
came  of  age,  he  might  be  a  loser  by  making  such  allowance ;  because  the  estate 
would  then  go  to  the  next  heir,  and  therefore  he  could  do  nothing  till  she  came  of  age. 
and  then  he  would  act  like  an  honest  tmm. 

The  appdlant  Frances  attained  her  age  of  twenty-one  on  the  14th  of  May  1719: 
and  her  father  having  left  his  affairs  in  fiie  utmost  disorder  and  confusion,  she  wa» 
not  in  any  condition  to  commence  a  suit  against  the  respondent,  but  by  herself  and 
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friends  often  applied  to  him  to  account  with  her  for  the  rents  and  profits  of  the 
mortgaged  premises,  and  the  money  raised  by  sale  of  the  East  India  stock;  and 
several  meetings  were  thereupon  had,  when  he  made  some  inconsiderable  offers  for  the 
appellant  Frances's  right  to  the  estate  in  question,  but  refused  to  come  to  any  account 
with  her. 

The  appellants  intermarried  on  the  10th  of  October  1723  ;  whereupon  the  appel- 
lant Jasper,  being,  in  right  of  his  wife,  entitled  to  the  equity  of  redemption  of  the 
mortgaged  premises,  applied  again  to  the  respondent  to  come  to  a  fair  account ;  and 
he  still  refusing  so  to  do,  the  appellants,  in  Michaelmas  term  1723,  exhibited  their 
bill  in  Chancery  against  the  respondent,  for  an  account  of  the  rents  and  profits  of 
the  estates  in  Shropshire  and  Surry,  and  of  the  money  raised  by  sale  of  the  East 
India  [247]  stock,  and  that  they  might  be  let  into  a  redemption  of  the  mortgaged 
premises. 

To  this  bill  the  respondent  put  in  a  plea  and  answer ;  and  as  to  so  much  of  it  as 
sought  to  compel  an  account  of  the  rents  and  profits  of  the  mortgaged  estates  and 
the  East  India  stock,  and  to  let  the  appellants  into  a  redemption  thereof,  the  respon- 
dent pleaded,  that  he,  as  executor  of  Sir  William  Cranmer,  did,  in  Hilary  term  1698, 
exhibit  his  bill  in  Chancery  against  Francis  Leigh,  praying,  that  he  might  either  pay 
the  respondent,  by  a  time  to  be  prefixed  by  the  Courts  the  £1500  and  interest,  to- 
gether with  his  costs,  or  be  foreclosed  of  his  equity  of  redemption  of  the  premises : 
^at  Leigh  put  in  his  answer  to  this  bill,  and  that  the  cause  was  heard  on  the  16th 
of  February  1701,  in  the  presence  of  the  respondent's  counsel,  none  appearing  for 
Leigh  ;  when  it  was  referred  to  one  of  the  Masters  of  the  Court,  to  compute  what  was 
due  to  the  respondent  for  principal,  interest,  and  costs,  on  his  mortgage;  and  that 
upon  Leigh's  payment  thereof,  at  such  time  and  place  as  the  Master  ^ould  appoint, 
the  respondent  was  to  reconvey  to  him  the  mortgaged  premises;  but  in  default  of 
such  payment,  Leigh  was  to  be  foreclosed  of  his  equity  of  redemption  of  the  mort- 
gaged premises,  and  release  the  same  to  the  respondent ;  unless  be  being  served  with 
a  subpoena  should  shew  cause  to  the  contrary :  that  this  order,  on  hearing,  was,  by 
another  order  of  the  8th  of  June  1702,  made  absolute:  that  the  Master  made  his 
report  on  the  12th  of  February  1702,  and  thereby  certified  that  there  was  due  to  the 
respondent  for  principal,  interest,  and  costs,  on  his  mortgages  and  securities,  over 
and  above  what  he  had  received  by  sale  of  the  East  India  stock  and  the  dividends 
thereof,  and  other  monies  in  the  report  mentioned,  the  sum  of  £932  13s.  2d.  which 
the  Master  appointed  Leigh  to  pay  the  respondent  on  the  18th  of  March  1702 :  that 
this  report  was  confirmed  by  an  order  of  the  18th  of  February  1702,  unless  cause; 
and  by  another  order  of  the  19th  of  March  following,  upon  the  respondent's  own 
petition,  it  was  ordered,  that  the  time  for  pa3rment  of  the  money  certified  to  be  due, 
should  be  enlarged  till  the  first  day  of  the  then  next  term ;  and  by  a  final  order  and 
decree  of  the  23d  of  July  1703,  inroUed,  reciting  the  bill,  answer,  and  the  several 
other  proceedings ;  that  Leigh  had  due  notice  of  the  order  for  confirming  the  report, 
and  that  no  cause  had  been  shewn  to  the  contrary;  it  was  therefore  ordered  and 
decreed,  that  the  report  should  be  confirmed,  and  that  L&igh  should  be  absolutely  fore- 
closed of  his  equity  of  redemption  of  the  mortgaged  premises,  and  should  release  the 
same  to  the  respondent. 

Upon  arguing  this  plea  before  the  Lord  Chancellor  Macclesfield,  on  the  I8th  of  May 
1724,  his  Lordship  held  it  to  be  insufiEicient,  and  over-ruled  the  same.  After  which 
.the  respondent  put  in  two  answers  to  the  bill,  and  thereby  admitted  that  he  got 
possession  of  the  mortgaged  estate  in  Shropt^ire,  and  received  the  [248]  rents  thereof 
from  Michaelmas  1705  ;  and  that  he  entered  on  the  estate  in  Surry  in  the  year  1711. 

The  cause  being  at  issue  and  witnesses  examined  on  both  sides,  was  heard  before 
theljord  Chancellor  King,  on  the  4th  of  June  1725 ;  when  his  Lordship  was  pleased 
to  dismiss  the  bill,  but  without  costs. 

The  appellants  being  advised,  that  the  decree  of  foreclosure  set  forth  in  the  re- 
spondent's plea  was  erroneous ;  they  did  in  Easter  term  1726,  exhibit  their  bill  of 
review  against  the  respondent,  setting  forth  the  several  proceedings  in  the  cause 
brought  by  him  against  Francis  Leigh,  and  the  decree  of  foreclosure ;  that  the  original 
decree,  and  the  report  grounded  thereon,  .and  also  the  decree  of  foreclosure  were 
pronounced,  made,  signed,  and  inroUed,  while  Leigh  was  a  prisoner;  and  that  he 
continued  a  prisoner  to  the  time  of  his  death:  that  the  rents  and  profits  of  the 
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mortgaged  estates  received  by  the  respondent,  since  tlie  respective  times  of  his  en- 
tering thereon,  were  more  than  sufficient  to  pay  his  principal,  interest,  and  costs; 
and  that  the  value  of  the  mortgaged  premises  to  be  sold,  would  amount  to  more  th&n 
four  times  the  money  reported  due  to  the  respondent  on  his  mortgage.     And  then 
the  appellants  assigned  the  following  errors,  as  appearing  in  the  body  of  the  decne 
of  foreclosure,  viz.  I.  That  the  Master's  report  of  the  12th  of  February  1702,  certified, 
that  there  was  due  to  the  respondent  on  his  mortgage,  £932  138.  2d.  which  he  ap- 
pointed Francis  Leigh  to  pay  the  respondent  on  the  18th  of  March  1702 ;  which  re- 
port was,  by  the  order  of  tiie  18th  of  February  1702,  confirmed,  unless  cause  within 
eight  days  after  notice;  and  by  the  other  order  of  the  19th  of  March  following,  the 
time  for  paying  the  money  was  enlarged  to  the  first  day  of  the  then  next  term,  which 
began  on  the  14th  of  April  1703,  and  the  order  of  the  18th  of  February  1702  wm 
made  absolute  on  the  23d  of  July  1703,  according  to  the  decree  of  foreclosure  signed 
and  inroUed :  so  that  the  report  not  being  absolutdy  confirmed  till  the  23d  of  Jiify 
1703,  which  was  above  three  months  after  the  time  appointed  for  payment  of  tlw 
money  reported  due  to  the  respondent,  and  the  report  being  as  no  report  till  con- 
firmed, Francis  Leigh  had  no  time  or  opportunity  of  paying  iihei  money ;  the  d&j 
appointed  for  payment  thereof  being  past,  before  the  report  was  absolutely  confirmed ; 
and  therefore  such  decree  of  foreclosure  ought  not  to  have  been  pronounced,  for  non- 
payment of  that  money  which  he  had  no  day  or  opportunity  given  him  to  p^y.    IL 
That  the  order  of  the  23d  of  July  1703,  which  confirmed  the  report  according  to  the 
decree  signed  and  inroUed,  did  also  absolutely  foreclose  the  said  Francis  Leigh; 
whereas  by  the  rules  of  the  Court,  he  ought  to  have  had  some  time  at  least  for  pay- 
ment of  the  money,  after  the  report  was  absolutdy  confirmed,  and  before  the  decree 
of  foreclosure  had  been  pronounced.     III.  That  it  did  not  appear  by  the  decree  of 
foreclosure,  or  any  of  the  proceedings  in  that  cause,  that  any  affidavit  was  mtde, 
that  the  respondent,  or  any  on  bis  [249]  b^alf,  attended  at  the  time  and  place  ap- 
pointed by  the  report  and  order  of  the  19th  of  March  1702,  to  receive  the  money; 
or  that  Leigh,  or  any  other  person  for  him,  was  not  then  and  there  present,  and 
ready  to  pay  or  tender  the  same ;  for  want  of  which  affidavit,  the  decree  was  no  wsy 
warranted,  but  was  irregular  and  erroneous.     lY.  That  there  was,  in  fact,  no  sudi 
order  'as  in  the  decree  of  foreclosure  was  mentioned  to  be  made  on  the  23d  of  June 
1703.     Therefore,  and  for  other  errors  appearing  on  the  ftuse  of  the  decree  of  fore- 
closure and  proceedings,  tlie  appellants,  by  their  bill  of  review,  prayed  that  the  said 
decree  might  be  reviewed  and  reversed,  and  that  they  might  be  let  in  to  redeem  the 
mortgaged  premises. 

To  tiiis  bill  the  respondent  put  in  a  demurrer ;  and  upon  arguing  the  same  on 
the  25th  of  November  1726,  before  the  Lord  Chancellor,  his  Lordship  was  pleased  to 
allow  it. 

The  appellants  therefore  appealed,  not  only  from  this  order  allowing  the  de- 
murrer, but  also  from  the  order  of  dismission  of  the  4th  of  June  1725  ;  insisting  (C. 
Talbot,  T.  Lutwyche),  that  the  estates  in  mortgage  were  of  much  greater  value  fiiaa 
the  money  due  to  the  respondent,  the  same  being  worth  to  be  sold,  at  least  £.5000 ;. 
whereas  the  money  reported  due  for  principal,  interest,  and  costs,  was  only  £932 
■13s.  2d.  And  though  tlie  Surry  estate  was  then  a  reversion  only,  y^  the  tenant  for 
life  being  76  years  of  age,  that  estate  was  th^i  worth  to  be  sold  between  2  and  £3000 : 
and  the  Shropshire  estate,  which  was  in  possession,  was,  by  the  respondenfa  own 
admission,  between  £50  and  £60  per  ann.  That  the  decree  and  Master's  r^wrt, 
and  the  subsequent  proceedings  thereon,  were  all  ex  parte,  and  undefended  by  thrf 
appellant's  father,  who  was  then  a  prisoner,  and  so  continued  to  the  time  of  his 
death.  It  was  further  observable,  that  the  Master,  instead  of  giving  the  appellant's 
father  six  months  time  to  pay  the  money,  as  in  such  cases  is  ubual,  gave  him  onlj 
34  days;  nor  was  that  time  enlarged,  save  by  the  respondent  himself,  because  he  could 
not  get  the  report  confirmed  within  the  time,  and  then  only  26  days  more  were  given ; 
so  that  it  was  almost  impossible  to  comply  with  the  short  time  appointed  to  pay  the 
money,  even  if  the  proceedings  had  been  regular.  That  it  appeared  by  the  decree 
of  foreclosure  itself,  that  the  appellant's  father  did  not  suffer  these  proceedings  to  go 
against  him  ex  parte  out  of  any  obstinacy,  for  before  his  misfortunes  came  upon  him. 
and  even  pending  that  very  suit,  he  paid  to  the  respondent  £1300  in  part  of  the 
mortgage  money;  and  before  the  suit  was  commenced,  he  paid  as  much  more  as  with 
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that  ;£1300  amounted  to  £1654  68.  lid.  Notwithstanding  all  which  payments,  and 
the  great  over-value  of  the  security,  the  respondent,  in  a  most  oppressive  manner, 
proceeded  to  a  foreclosure.  That  the  errors  assigned  by  the  bill  of  review,  were  con- 
ceived to  be  unansweraUe;  it  appearing  in  the  body  of  the  decree,  that  the  time  for 
payment  of  the  money  was  elapsed  above  three  months  before  the  report  was  con- 
firmed ;  so  that  the  appellant's  father  had,  in  fact^  no  time  at  all  to  pay  the  [260] 
money.  It  likewise  appeared,  that  the  same  order  which  confirmed  the  report,  did 
idao  foreclose ;  and  it  did  not  appear  by  the  decree,  that  the  respondent  attended  at 
the  time  and  place  appointed  by  the  report  to  receive  the  money,  or  that  the  appel- 
lant's father  was  not  tiien  and  tbere  present ;  and  these  gross  errors  appearing  upon 
the  face  of  the  decree,  were  the  reason  that  the  respondent's  plea  to  the  original  bill 
was  over-ruled.  But  should  it  be  objected,  that  this  decree  of  foreclosure  being  signed 
and  inrolled  above  twenty  years  ago,  it  might  be  attended  with  dangerous  conse- 
quences to  break  into  it^  though  not  strictly  regular  in  all  its  parts;  and  that  it  would 
be  hard  to  travel  the  respondent  into  a  long  account,  after  an  acquiescence  of  above 
twenty  years:  it  was  answered  that  the  length  of  time  was  accounted  for  hy  the 
appellant's  father  being  a  prisoner  at  the  time  this  decree  was  inrolled,  and  so  con- 
tinuing till  his  death ;  and  by  the  infancy  of  the  appellant  Frances,  who  was  but 
twelve  years  of  age  when  her  father  died,  and  did  not  attain  twenty-one  till  the  year 
1719.  And  all  the  acquiescence  which  could  in  reality  be  pretended  was  but  four 
years,  the  original  bill  being  brought  in  the  year  1723  ;  and  even  during  those  four 
years,  there  were  frequent  applications  made  to  the  respondent,  as  well  as  during 
ibe  appelant  Frances's  infancy.  Besides,  it  was  in  proof,  that  the  respondent  him- 
self declared,  "  he  could  do  nothing  till  the  appelant  Frances  came  of  age,  and  that 
then  he  would  act  like  an  honest  man."  That  these  estates  were  the  chief,  if  not  the 
only  dependance  which  the  appellants  had  for  the  support  of  themselves  and  their 
family;  and  as  the  respondent  could  not  possibly  be  injured  by  receiving  his  whole 
principal  money,  with  interest  at  £6  per  cent,  it  was  hoped,  that  both  the  said  orders 
would  be  reversed  and  set  aside ;  and  that  the  appellantB  might  be  let  into  a  redemp- 
tion of  the  mortgaged  premises. 

On  the  other  side  it  was  argued  (P.  Yorke^  J.  Hunter),  that  as  to  the  order  of  the 
4th  of  June  1725,  no  objection  could  be  made  to  it ;  the  decree  of  foreclosure  standing 
in  full  force,  and  not  be  impeached  or  reversed  by  an  original  bill :  and  though  the 
Court  did  not  think  fit  to  allow  it  as  a  plea,  yet  the  over-ruling  that  plea  could  not 
take  away  the  force  of  the  decree,  or  prevent  the  respondent  from  making  use  of  it 
by  w&y  of  defence,  at  the  hearing  of  that  cause.     And  as  to  the  other  order  for  allow- 
ing the  demurrer,  the  particulars  assigned  by  the  appellants  for  errors  in  the  decree 
of  foreclosure  were  not  matters  of  substance,  but  merely  of  form ;  which,  after  such  a 
distance  of  time,  were  not  to  be  regarded,  nor  did  they  affect  the  merits  or  justice  of 
the  case.    For  though  the  report  might  not  be  absolutely  confirmed,  till  the  time 
appointed  for  payment  of  the  money  was  elapsed;  it  did  not  follow  from  thence, 
that  Leigh  had  no  day  or  opportunity  given  him  for  payment  of  the  money.     It  was 
plain,  that  the  report,  which  ascertained  the  money  due  to  the  respondent,  and  ap- 
pointed the  time  and  place  for  the  payment  of  it,  was  [261]  made  on  the  12th  of 
February  1702 ;  the  time  appointed  for  payment,  was  on  the  first  day  of  Easter  term 
foUowing,  whidi  was  alledged  by  the  appellants  to  have  been  on  the  14th  of  April: 
now  Leigh  had  due  notice  given  him  of  this  report,  and  of  the  order  for  confirming 
it,  unless  cause,  on  the  10th  of  March  1702,  against  which  he  never  shewed  any 
cause,  and  the  decree  was  not  made  absolute  till  the  23d  of  July  following ;  so  that 
he  had.  sufficient  time  allowed  him  to  pay  the  money,  and  it  could  not  with  any 
reason   be  said,  that  he  had  no  day  or  opportunity  given  him  for  such  payment. 
That  it  ■was  not  required,  either  by  the  rules  of  the  Court,  or  of  justice,  that  Leigh 
should  have  had  any  farther  time  allowed  him  as  of  course,  and  without  application, 
for    payment  of  the  money,  after  the  report  was  absolutely  confirmed ;  the  day  ap- 
pointed by  the  report  always  is,  and  must  in  these  cases  be,  the  rule  for  payment  of  the 
money,  it  being  by  the  decree  expressly  directed  to  be  paid  on  such  day,  unless  either 
party  tibinks  fit  to  apply  to  the  Court  to  enlarge  the  time;   and  which  is  often  done 
where  the  defendant  thinks  it  worth  his  while  to  redeem,  and  has  any  prospect  of  rais- 
ine'  the  money :  but,  from  Leigh's  not  doing  so,  it  was  evident  that  he  nei^er  had  the 
money  ready,  nor  thought  it  worth  his  while  to  redeem,  or  that  he  was  any  way 
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aggrier^ed  by  the  proceedings.     That  as  the  decree  was  not  made  absolute  till  the  23d 
of  July  1703,  it  was  more  reasonable  to  hare  expected  from  Leigh,  to  have  shewn 
to  the  Court  that  he  attended  at  the  time  and  place  appointed,  and  was  then  and  there 
ready  to  pay  the  money,  but  that  the  respondent  was  not  there  to  receive  it;  than 
from  the  respondent  to  have  shewn  that  he  attended  to  receive  it,  but  that  Lei^ 
was  not  there  to  pay  it.     He  had  time  enough  to  do  this  between  the  14th  of  April 
and  the  23d  of  July ;  and  therefore  it  must  be  presumed,  that  the  respondent  wa» 
ready  to  receive  it,  but  that  Leigh  waa  not  ready  to  pay  it.     That  as  to  tiie  formality 
of  tie  proceedings  in  the  decree  of  foreclosure,  it  was  apprehended,  that  if  there  had 
been  any  thing  omitted  or  done  to  the  real  prejudice  of  Leigh,  or  that  he  had  not 
sufficient  notice  of  what  was  doing,  or  was  straitened  in  time  with  respect  to  raiaisg 
the  money,  he  would  and  ought  to  have  complained  of  it,  between  the  Hth  of  April 
1702,  and  the  23d  of  July  following,  or  between  that  time  and  July  1710,  when  h« 
died ;  but  he  was  so  far  from  thinking  himself  aggrieved  by  any  of  the  proceedings, 
or  that  it  was  then  worth  his  while  to  redeem  the  mortgaged  premises,  that  he  nerer 
complained  by  bill  or  otherwise  against  the  decree,  or  even  prayed  to  have  the  mort- 
gaged estate  sold.     And  though  he  had  a  cross  bill  depending  against  the  respondent 
at  the  same  time,  and  relating  to  the  same  matter,  and  in  Michaelmas  tema  1704, 
filed  a  supplemental  bill ;  yet  he  permitted  the  same  to  be  dismissed  with  costs  for 
want  of  prosecution,  on  the  29th  of  November  1707;  having  thereby  gained  what 
he  principally  aimed  at,  viz.  the  keeping  the  respondent  out  of  possession  of  the 
Shropshire  estate  till  Michaelmas   1706.     After  all  [252]  these  proceedings,  tie 
respondent  apprehended  that  he  had  a  regular  and  good  decree  of  foreclosure,  and 
accordingly  entered  upon,  enjoyed,  and  managed  the  estates  as  his  own  property; 
it  would  therefore  be  a  very  great  hardship,  if  not  injustice,  to  strip  the  reepondait 
of  his  estate,  and  compel  him  to  account,  on  pretence  of  slips  in  form  only,  and  cot 
in  substance.     As  to  the  insinuation,  that  the  estates  were  of  much  greater  value  than 
the  money  reported  due  to  the  respondent,  it  was  to  be  considered,  that  though  the 
foreclosure  was  in  July  1703,  yet  he  did  not  get  possession  of  one  of  these  estate* 
till  Michaelmas  1706 ;  and  that  the  other  estate  was  a  reversion  on  a  life,  which  did 
not  fall  in  till  Michaelmas  1711 ;  and  being  a  oontingency  which  might  happen 
sooner  or  later,  it  was  unjust  for  the  appellants  to  expect  any  advanta^  from  it: 
for  in  case  the  life  had  subsisted  longer,  and  the  respondent  had  been  kept  out  of  lie 
possession  till  this  time,  the  appellants  were  under  no  obligation  to  make  good  to  him 
any  deficiency  which  might  have  thereby  happened.     Besides  the  respondent  new* 
was  in  the  possession  of  a  considerable  part  of  the  mortgaged  premises,  particularlr 
of  several  lands  in  Byron  in  the  county  of  Salop,  which,  before  the  decree  of  fore- 
closure, had  been  entered  upon,  and  were  still  held  for  the  non-payment  of  a  rent- 
charge  of  £20  per  ann.  being  tiieir  full  value;  nor  of  a  fee-farm  rent  of  £7  13s.  id- 
other  part  of  the  premises,  for  the  recovery  whereof  the  respondent  had  expended  a 
considerable  sum  of  money,  but  without  effect.     That  the  price  of  lands  was  vwr 
much  risen  within  these  twenty  years ;  and  if  an  increase  in  the  value  of  the  securitr 
should  be  thought  a  reason  for  opening  a  foreclosure,  or  add  any  weight  to  slight 
objections  in  point  of  iorva  for  that  purpose,  no  foreclosure  could  continue  for  maav 
years,  and  the  greatest  confusion  would  be  introduced  in  estates  depending  on  tboee 
titles.     That  the  respondent  acted  in  this  case  in  the  capacity  of  an  executor,  Mid 
upon  the  foreclosure,  this  estate  became  assets  in  his  hands,  liable  to  the  payment  of 
debts  and  l^acies ;  and  he  had  accordingly,  before  the  appellants  first  bill  was  filed, 
sold  part  of  the  Shropshire  estate;  so  that  the  purchaser  thereof,  who  waa  no  par^ 
to  this  suit,  might  be  greatly  affected  by  it.     As  to  the  objection  taken  on  accouat 
of  Leigh's  imprisonment  at  the  time  of  the  decree  of  foi^eclosure,  and  till  his  death : 
and  that  all  the  proceedings  were  ex  parte,  and  undefended :  it  was  answered,  that 
though  Leigh  was  a  prisoner,  yet  he  was  a  prisoner  at  large;  and  it  was  in  prot^ 
in  the  appellants  first  cause,  that  he  was  frequently  abroad  in  the  streets  of  London 
and  in  the  country,  following  his  business  as  an  attorney  or  solicitor,  and  particu- 
larly in  a  cause  of  great  litigation  in  the  year  1708  ;  it  was  also  evident,  that  he  wu 
sufficiently  at  leisure  to  defend  the  respondent's  suit,  if  he  had  thought  fit,  by  hi* 
keeping  the  respondent  out  of  possession  of  the  Shropshire  estate,  from  July  1703 
to  Michadmas  1706 ;  but  not  intending  to  redeem,  it  was  for  his  advantage  not  to 
make  any  defence,  as  he  thereby  gained  time.     Upon  the  whole  it  was  submitted. 
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whether  after  a  fore-[263]-cIo8ure  of  about  twenty  years,  of  an  estate  part  in  posses- 
sion  and  part  in  reversion  on  a  life,  and  thereby  subject  to  the  contingency  of  such 
life's  falling  sooner  or  later,  and  when  the  price  of  land  was  considerably  risen,  it 
wag  just  or  equitable  to  permit  the  appellants,  after  the  death  of  such  tenant  for  life, 
and  especially  after  the  respondent  had  been  so  many  years  in  quiet  possession,  ti> 
redeem  the  estate ;  although  at  last  by  the  death  of  the  tenant  for  life,  by  the  receipt 
of  the  rents,  and  by  the  accidental  incretise  in  valuer  the  estate  might  exceed  *ho 
principal  and  interest  due  on  the  mortgage;  and  if  not,  whether  any  omission  of 
the  respondent's  solicitor  or  clerk  in  court,  in  matters  of  mere  form,  should  be 
thought  sufficient  to  involve  the  respondent  in  an  intricate  account  of  the  rents  and 
profits  of  these  estates  ior  such  a  number  of  years,  after  he  had  reasonably  esteemed 
them  as  his  own. 

On  the  day  appointed  for  hearing  this  append,  the  counsd  on  both  sides  informed 
the  house,  that  the  parties  had  come  to  an  agreement,  which  having  been  reduced 
into  writing  and  signed,  they  were  desirous  should  be  made  the  order  and  judgment 
of  the  House :  and  accordingly  the  agreement  being  ddivM-ed  in  and  read,  it  was 
OBDiRBD  and  ADJUDGBD,  that  the  appellants  should  pay  to  the  respondent  £1150  in 
full  of  aU  his  claims  and  demands  for  principal,  interest,  and  costs  upon  the  estates 
in  question ;  and  that  thereupon  the  respondent  should  reconvey  and  reassign,  as  the 
appellant  should  direct,  the  several  mortgages  and  securities,  and  all  his  right  and 
title  to  the  several  estates,  free  from  all  incumbrances  done  by  him,  or  any  claiming 
under  him,  except  leasee  at  improved  rents ;  and  should  also  ddiver  possession  of  the 
estates  to  the  appellants,  except  such  part  thereof  as  had  been  sold  by  him  to  Mr. 
Baldwin,  which  sale  the  appellants  were  to  confirm  at  the  purchaser's  request  and 
eipence:  and  that  the  money  raised  by  sale  of  such  part  of  the  estate  as  had  been 
sold,  should  be  accounted  and  taken  as  part  of  the  £1150;  and  that  the  respondent 
should  receive  all  the  rent  and  arrears  of  rent  to  this  time,  and  the  growing  rents 
from  this  time  to  be  received  by  the  appellants:  and  if  the  residue  of  the  £1150 
should  not  be  paid  to  the  respondent  in  a  month  from  this  day,  then  the  appellants 
should  pay  interest  from  that  time  for  such  residue ;  and  upon  payment  of  the  moupy 
and  executing  conveyances,  mutual  releases  should  be  given.  And  it  was  further 
OBOBBBD,  that  this  judgment  should  be  transmitted  to  the  Court  of  Chancery,  in 
order  for  that  Court  to  cause  the  same,  as  occasion  might  require,  to  be  effectually 
QOmpIied  with.     (Jour.  vol.  23.  p.  184.) 


P54]  Case  15. — Charles  Selby  Amherst, — Appellant;  William  Eobinson 
Lttton,  and  others, — Bespondents  [12th  March  1729]. 

[Mew's  Dig.  IV.  1200  (Am/iurstv.  Litton).] 

Land  mortgaged  for  two  several  terms  of  one  thousand  years,  was  afterwards 
settled  to  A.  in  tail,  remainder  to  B.  in  tail,  remainder  to  A.  in  fee,  whereby 
A.  and  B.  had  successively  an  equity  of  redemption  incident  to  their  estates. 

A.  by  his  will  appointed  the  mortgage  to  be  paid  off,  and  the  terms  to  be 
assigned  to  M.  and  by  the  same  will  devised  all  his  lands  (being  seised  of  other 
lands  in  fee)  to  C.  and  his  heirs.  A.  and  B.  both  died  without  issue,  whereby 
the  estate  tail  was  spent ;  and  upon  a  question,  whether  the  equity  of  redemp- 
tion passed  to  M.  by  the  will  of  A.  and  was  thereby  severed  from  the  reversion, 
it  was  held  that  it  did  not ;  and  that  M.  stood  only  in  the  place  of  the  mortgagee, 
and  was  liable  to  be  redeemed  by  C. 

A.  devised  his  estate  to  his  son  in  tail  male^  remainder  to  B.  for  life,  re- 
mainder to  his  sons  in  tail  male,  on  condition  that  he  should  change  his  name, 
and  i^  he  or  any  son  of  his  refused  so  to  do,  then  the  testator  directed  the 
devise  to  be  void,  and  gave  the  estate  over  to  D.    The  son  died  without  issue, 

B.  performed  the  condition,  and  died  without  issue.  And  upon  a  question, 
whether  D.  should  have  the  estate  after  the  death  of  B.  it  was  certified  by  the 
Judges  of  K.  B.  that  D.  took  no  estate  on  the  death  of  B.  but  that  it  went  to  the 
heir  at  law  of  A.     See  Fearne  Cont.  Rem.  165.  (363.) 
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The  ptoint  of  this  case  is  thus  stated  in  the  marginal  note  to  Moselj  218. 

"  A.  tenant  in  tail  of  lands  in  Sussex,  and  elsewhere,  subject  to  mortgages, 
remainder  to  B.  for  life,  remainder  to  his  first  and  other  sons  in  tail-male^  -with 
other  like  intermediate  remainders,  reversion  in  fee  to  A.  and  seised  of  other 
lands  in  fee,  by  his  will  directs  his  executor  to  pay  oS  the  mortgages  in  Sussex, 
that  they  shall  be  kept  on  foot,  and  assigned  by  the  mortgagees  to  his  motiier, 
for  her  sole  use  and  benefit,  during  the  remainder  of  the  several  terms :  and 
as  for  and  concerning  otU  his  manors,  lands,  etc.  which  he  was  then  seised  of 
in  law  or  equity,  or  which  he  had  power  to  give  or  charge,  etc.  he  devises  them 
to  C.  and  his  heirs.  This  is  not  a  devise  of  the  absolute  terms  to  the  mother, 
but  of  the  money  only ;  and  the  equity  of  redemption  passes  to  C.  This  Dbcbke 
[which  was  made  on  a  rehearing,  and  by  which  Lord  Chancellor  King  reversed 
his  former  decree,]  was  affirmbd  in  Parliament  after  great  debate  by  31 
Lords  against  16." 

See  also  Powell  on  Mortgages,  vol.  1.  cap.  10,  where  the  circumstances  of 
the  case  and  the  reasons  of  tfie  decree  are  very  clearly  stated. 

Viner,  vol.  15.  p.  460.  ca.  20 :  2  Eq.  Ca.  Ab.  602.  ca.  33 :  Fitzgib.  99 : 
1  Barn.  217 :  Mosely  131.  207.  211. 

Sir  George  Strode  being  seised  in  fee  of  the  manor  of  Itchingham,  and  diven 
lands  and  hereditaments  in  the  county  of  Sussex,  of  the  yearly  value  of  X500  and 
upwards,  part  whereof  was  subject  to  two  several  mortgages  made  by  him  to  Francis 
Brook,  each  for  a  term  of  1000  years,  for  securing  £1100  and  interest ;  and  other  part 
thereof  was  subject  to  another  mortgage  made  by  him  to  Mary  Seyliard,  for  another 
term  of  1000  years,  for  securing  £500  and  interest;  and  Sir  George  being  also  seised 
of  other  estates  in  the  counties  of  Worcester,  Gloucester,  and  Hereford,  subject  to 
other  mortgages,  did,  by  his  will,  dated  the  2l6t  of  May  1707,  devise  all  his  manors, 
messuages,  lands  and  hereditaments  to  his  only  son  Lytton  Lytton,  and  the  heirs  male 
of  his  body;  remainder  to  his  godson  Strode  Bedingfield  for  life;  remainder  to  his 
first  and  other  sons  in  tail  male;  upon  condition,  tibat  the  said  Strode  Bedingfield, 
and  his  issue  male  should  change  his  name  of  Bedingfield  to  Strode,  and  take  the  arms 
of  the  Strodee.  And  in  case  the  said  Strode  Bedingfield,  or  any  son  of  his,  should 
refuse  or  neglect  to  change  his  surname  from  Bedingfield  to  Strode,  then  the  testator's 
will  was,  that  the  said  devise  should  be  void ;  and  in  such  case,  he  gave  the  same  to 
his  godson  [266]  George  Darnelly  for  life,  remainder  to  his  first  and  otlier  sons  in  tail 
male;  he  and  they  changing  their  surnames  in  the  same  manner  as  Strode  Bedingfield 
was  to  do :  and  in  case  he  and  his  issue  should  refuse,  then  the  devise  to  him  and  them 
was  to  be  void;  and  in  such  case  the  testator  devised  the  same  to  his  own  right 
heirs. 

The  testator  soon  afterwards  died,  and  his  son  Lytton  Lytton  became  seised  of  the 
mortgaged  premises  in  Sussex  as  tenant  in  tail,  subject  to  the  said  mortgagee  of  £1100 
and  £500.  And  he  also  became  seised  of  the  reversion  in  fee  of  the  same  premises 
as  the  only  son  and  heir  of  Sir  George  his  father,  subject  to  the  several  intermediate 
remainders  before  mentioned.  And  the  said  Lytton  Lytton  being  also  seised  of 
several  other  real  estates  of  considerable  yearly  value,  and  having  no  issue  at  the  time 
of  executing  his  will,  and  entertaining  a  great  kindness  for  the  respondent  William 
Robinson  Lytton,  who  was  his  near  relation,  made  his  will,  dated  the  1 6th  of  April 
1710,  and  thereby  gave  to  his  mother  Dame  Margaret  Strode  £2000 ;  and  after  giving 
several  other  pecuniary  legacies,  he  directed  and  appointed,  that  his  executrix  should, 
within  six  months  aftor  his  decease,  pay  off  and  discharge  all  mortgages  and  incum- 
brances charged  upon  his  estate  in  Sussex  by  his  father  Sir  George  Strode,  via.  one 
mortgage  of  £1100  to  Mr.  Brook,  and  one  other  mortgage  of  £500  to  Mrs.  Seyliard; 
and  that  the  said  several  mortgage  leases  should  be  kept  on  foot ;  and,  upon  payment  of 
the  money  due  thereon,  should  be  assigned  by  the  mortgagees  to  his  mother  Dame 
Margaret  Strode,  for  her  sole  use  and  benefit  during  the  remainder  of  the  sevenl 
terms  in  the  said  mortgages  contained. 

And  he  gave  to  his  said  mother  Dame  Margaret  Strode,  a  yearly  rent-charge  of 
£100  for  her  life,  to  be  issuing  out  of  all  his  manors  and  lands  in  the  counties  of 
Hertford  and  Bedford ;  and  to  his  wife  Bridget  Ljtton,  a  yearly  rent-charge  of  £500 
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to  be  issuing  out  of  all  his  manors  and  lands  in  the  counties  of  Hertford  and 
Bedford,  for  her  life.  And  as  for  and  concerning  all  and  every  his  manors, 
messuages,  lands,  tenements  and  hereditaments,  which  he  was  then  seised  of  in 
law  or  equity,  or  which  he  had  a  power  to  give  or  charge,  he  gave  and 
disposed  of  the  same  in  manner  following,  viz.  if  his  wife  should  be  with  child  at 
the  time  of  his  decease,  then  he  gave  all  his  said  manors,  messuages,  lands,  tenements 
and  hereditaments,  to  his  cousin  the  respondent  William  Robinson  Lytton,  until  such 
child  should  be  born ;  and  after  the  birth  of  such  child,  if  it  should  prove  a  son,  he 
devised  all  his  said  manors,  messuages,  lands,  tenements  and  hereditaments,  to  his 
said  after-born  son,  and  to  the  heirs  male  of  his  body;  the  remainder  to  his  said 
cousin,  the  respondent  William  Robinson  Lytton,  and  his  heirs.  And  in  case  of  the 
birth  of  such  son,  then  he  devised  a  rent-charge  of  £200  a  year  issuing,  and  to  be 
paid  by  his  said  son,  out  of  the  said  manors  and  lands,  unto  the  said  respondent  and 
hisi  heirs,  with  a  power  of  distress  in  case  of  non-payment.  But  if  the  said  after- 
[266}-born  child  proved  a  daughter,  then  he  gave  to  such  daughter  £5000  to  be  raised 
and  paid  out  of  the  rents  and  profits  of  the  said  estate,  at  the  age  of  18,  or  marriage. 
And  if  his  wife  should  not  be  with  child  at  his  death,  then  he  gave  all  his  said  manors, 
messuages,  lands,  tenements  and  hereditaments,  to  his  said  cousin  the  respondent 
William  Robinson  Lytton,  and  his  heirs.  The  testator  then  ordered  bis  executrix  to 
pay  alibis  father  Sir  George  Strode's  just  debts;  and  gave  the  residue  of  his 
personal  estate,  after  his  debts,  legacies,  and  funeral  expences  were  paid, 
to  his  said  wife  Bridget  Lytton,  whom  he  appointed  sole  executrix  of  his  will. 
And  he  appointed  that  all  his  furniture,  goods,  and  household  stufi,  then  being  in  his 
manor  seat  at  Enebworth,  should  remain  and  continue  in  his  said  house  after  his 
death,  for  tlie  use  and  benefit  of  the  said  respondent,  to  whom  he  thereby  gave  the 
same. 

The  testator  Ljrtton  Lytton  soon  after  died  without  issue;  and  immediately  after 
his  death,  Strode  Bedingfield  entered  upon  the  premises  in  Sussex,  comprised  in  the 
mortgE^ee  to  Brook  and  Seyliard,  and  complied  with  the  condition  in  Sir  George 
Strode's  will,  by  taking  the  surname  and  arms  of  Strode;  and  in  Michaelmas  term 
1710,  brought  his  bill  in  the  Court  of  Chancery,  against  Dame  Margaret  Strode,  and 
Bridget  L3rtton  the  executrix,  and  the  respondent  William  Robinson  Lytton,  and  also 
against  Brook  and  Seyliard  the  mortgagees,  and  Dame  Ann  Bedingfield  and  Elizabeth 
Bedingfield  the  heirs  at  law  of  Sir  George  Strode,  to  redeem  the  mortgaged  premises. 
The  several  defendants  having  put  in  their  answers  to  that  bill,  the  cause  was  heard 
before  the  Lord  Chancellor  Harcourt,  on  the  22d  of  February  1712,  when  it  was,  inter 
alia,  decreed,  that  the  monies  due  to  Brook  and  Seyliard  on  their  respective  mortgagee 
for  principal  and  interest,  together  with  their  costs,  should  be  paid  out  of  the  assets 
of  Lytton  Lytton ;  and  that  Brook  and  Seyliard,  on  payment  thereof,  should  assign 
their  respective  mortgages  to  Dame  Margaret  Strode,  or  to  whom  she  should  appoint, 
in  order  to  secure  to  her  what  principal  and  interest  was  due  thereon  at  tlie  death  of 
Lytton  Lytton,  together  with  all  other  interest  which  should  grow  due  from  that  time; 
but  the  same  was  to  be  subject  to  a  redemption  by  the  said  Strode  Strode ;  and  there' 
fore,  if  Strode  Strode  should  pay  to  Dame  Margaret  Strode,  the  principal  and  interest 
due  on  the  said  mortgagee  at  the  death  of  Lytton  Lytton,  with  all  such  interest  as 
should  become  due  for  the  same,  at  such  time  and  place  as  the  Master,  to  whom  the 
account  was  referred,  should  appoint ;  and  no  assignment  should  have  been  made  of 
the  said  mortgagee  to  Dame  Margaret  Strode;  then  Brook  and  Seyliard,  being  first 
paid  their  said  principal,  interest,  and  costs,  out  of  Lytton  Lytton 's  assets  as  aforesaid, 
were  at  Strode  Strode's  charge,  to  assign  the  said  mortgages  to  him,  or  as  he  should 
appoint ;  but  such  assignment  was  to  be  subject  to  such  further  direction  as  the  Court 
should  think  fit  to  make,  when  prop>er  parties  should  be  before  the  Court 

[267]  Pursuant  to  this  decree,  by  indenture  dated  the  2l6t  of  July  1713,  Francis 
Brook,  in  consideration  of  £1253  Is.  (being  the  money  reported  due  to  him  for 
principal,  interest,  and  costs)  paid  to  him  by  the  respondent  William  Robinson 
lytton,  who  had  purchased  of  Bridget  Lytton  the  benefit  of  Lytton  Lytton's  personal 
estate,  assigned  to  the  appellant  (who,  pending  that  suit,  had  married  Dame  Margaret 
Strode)  the  premises  mortgaged  to  the  said  Brook,  for  the  remainder  of  the  said  two 
terms  of  1000  years;  subject  to  a  condition,  that  if  Strode  Strode,  or  such  other  per- 
sons as  should  be  entitled  to  the  inheritance  of  the  premises  under  Sir  George  Strode's 
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will,  should  pay  to  the  appellant  £1100  and  interest,  at  a  day  therein  mentioned; 
then  the  appellant  should  assign  the  premises  to  such  person  as  Strode  Strode,  or  md 
other  person  so  entitled  as  aforesaid,  should  appoint,  for  the  residue  of  the  mi  toiu; 
but  such  assignment  was  to  be  subject  to  such  further  directions  as  the  Court  should 
think  fit  to  make  touching  the  remainder  of  the  said  terms,  when  proper  parties  should 
be  before  the  Court. 

And  by  indenture  dated  the  28th  of  April  1714,  the  app^ant,  in  consideratioii oi 
£1100  paid  to  him  by  the  respondent  Mascall  and  Joseph  Meal,  since  deceaied, 
assigned  the  same  premises  to  Mascall  and  Meal  for  the  remainder  of  the  said  terns. 
subject  to  redemption,  and  subject  to  the  like  further  directions  of  the  Court 

And  by  another  indenture  dated  the  1st  of  August  1713,  Mary  S^li&rd,  in  cot- 
sideration  of  £558  is.  9d.  (being  the  sum  reported  due  to  her  for  principul,  inter* 
and  costs)  paid  also  by  the  respondent  William  Robinson  Lytton,  assigned  to  tb 
appellant  the  premises  mortgaged  to  her  for  the  remainder  of  her  term  of  ICW 
years,  subject  to  the  like  redemption  as  aforesaid,  and  to  the  like  furtiier  directkni 
of  the  Court  And  by  indenture  dated  the  28th  of  April  1714,  the  appelant,  in  » 
sideration  of  £500  paid  to  him  by  the  respondent  Bedingfield,  assigned  the  same  QHit- 
gaged  premises  to  Bedingfield  for  the  remainder  of  the  said  term,  subject  to  redemf- 
tion,  and  to  the  like  further  directions  of  the  Court,  as  in  the  foregoing  asgignmeiti. 
But  the  respondent  WiUiam  Robinson  Lytton  did  not  join  in  the  execution  of  uToi 
these  assignments. 

In  December  1715,  Dame  Margaret  Strode  died;  upon  whose  death,  the  appdUtt 
her  husband  obtained  letters  of  administration  with  her  will  annexed ;  by  which  »il 
she  gave  the  residue  of  her  estate  to  the  appellant 

In  May  1725,  Strode  Strode  died  without  issue;  and  upon  his  death,  the rerenioo 
and  inheritance  of  the  mortgaged  premisses  did,  by  virtue  of  the  will  of  Lytton  LyttM, 
come  to  the  respondent  WiUiam  Robinson  Lytton ;  subject  to  the  said  mortgage*  nude 
by  Sir  George  Strode  to  Brook  and  Seyliard,  and  afterwards  assigned  to  tiie  otla 
respondents  Mascall  and  Bedingfield  as  aforesaid. 

In  Michaelmas  term  1725,  the  appellant  exhibited  his  bill  in  the  Court  of  ChtncoT, 
against  the  now  respondents  and  George  [268]  Darnelly ;  praying,  that  the  it 
spondents  Mascall  and  Bedingfield  might  receive  what  was  due  to  tibem  for  pnt 
cipal  and  interest  on  the  said  mortgages,  and  re-assign  the  mortgaged  premises toltt 
appellant;  and  that  he  might  hold  and  enjoy  the  same  for  tibe  remainder  of  tK 
said  several  terms  of  1000  years. 

To  which  bill  the  several  respondents  put  in  their  answers ;  and  the  respondot 
Lytton  by  his  answer  insisted,  that  he  was  well  entitled  under  the  will  of  Lytton  Lytto 
to  the  said  mortgaged  premises,  subject  to  the  monies  due  thereon,  and  hoped  heBhoulJ 
be  at  liberty  to  redeem  the  same. 

In  Eastw  term  1726,  the  respondent  Lytton  exhibited  his  cross  bill  again*"* 
appellant  and  George  Darnelly,  and  the  oliier  respondente,  to  redeem  the  said  mort 
gaged  premises,  upon  payment  of  the  principal  and  interest  due  on  the  said  mat- 
gagee,  and  to  be  quieted  in  the  possession  of  tjie  premises.  , 

Both  these  causes  were  beard  on  the  13th  of  November  1727,  before  the  I*™ 
Chancellor  King ;  when  his  Lordship  was  pleased  to  order,  that  the  Judgee  of  v» 
King's  Bench  should  be  attended  with  a  case  upon  the  will  of  Sir  George  St»^^ 
their  opinion,  Wliether  George  Damdly,  alias  Strode,  upon  the  death  of  St»« 
Strode,  became  entitled  to  the  said  estate  by  Sir  George  Strode's  will!  And  after* 
Judges  had  given  their  opinion,  either  party  was  at  liberty  to  resort  back  t»  * 
Court  for  further  directions. 

The  Judges  of  the  King's  Bench  accordingly  certified  their  opinion,  that  GeMp 
Darndly  could  not  take  any  estate  after  the  death  of  Strode  Strode,  by  virtue  of^ 
George  Strode's  will;  the  said  Strode  Strode  having,  during  his  life,  taken  uponl* 
the  sirname  of  Strode,  and  in  every  other  respect  complied  with  the  will «  *" 
George  Strode.  , 

On  the  3d  and  4th  of  March  1728,  the  causes  were  heard  upon  this  certificsM^ 
the  matters  reserved  by  the  former  decree;  when  the  Lord  Chanoeil<ir  was  pi**" 
to  declare,  that  George  Darnelly  did  not  take  any  estate  by  the  will  of  Sir  G*|^ 
Strode;  and  decreed,  that  an  account  should  be  taken  of  what  was  due  for  P''"^ 
interest,  and  costs,  to  the  respondents  Mascall  and  Bedingfield  on  the  said  sewf" 
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mortgages ;  and  that  upon  pajment  thereof  by  the  appellant,  the  said  respondents 
should,  at  the  appdlant's  costs,  assign  to  him,  or  as  he  should  appoint,  the  said 
respective  mortgaged  terms ;  but  in  default  of  payment  by  the  appdlant,  his  bill  should 
be  dismissed  with  costs.  And  as  between  the  appellant  and  the  respondent  Lytton,  it 
was  decreed,  that  the  appellant  should  hold  the  mortgaged  premises  absolutely  against 
the  said  respondent  and  his  heirs,  and  all  claiming  under  him ;  and  that  the  tenants 
should  pay  the  rente  of  the  mortgaged  premises,  accrued  since  the  death  of  Strode 
Strode,  to  the  appellant,  and  that  the  said  respondent's  cross  bill  should  be  dismissed. 

The  respondent  Lytton,  conceiving  himself  aggrieved  by  this  decree,  obtained  an 
order  for  rehearing  the  causes ;  and  i£e  [269]  same  being  reheard  accordingly  on  the 
25th  of  October  1729,  his  Lordship  was  pleased  to  declare  his  opinion  in  favour  of  the 
respondent  Ljrtton  against  the  former  decree;  but  offered  the  appdllant,  if  he  desired 
it,  to  re-hear  the  causes  again,  assisted  with  two  of  the  Judges,  which  the  appellant 
desiring,  it  was  ordered  that  the  said  causes  should  come  on  again  to  be  re-heard  on 
that  day  fortnight. 

Accordingly,  the  causee  came  on  again  to  be  re-heard  on  the  8th  of  November 
following,  before  his  Lordship,  assisted  by  the  Lord  Chief  Justice  Raymond,  and  Mr. 
Justice  Denton ;  when  his  Lordship  and  tiie  Judges  were  all  unanimously  of  opinion, 
and  did  declare,  that  the  respondent  Lytton  was  entitled  to  the  equity  of  redemption 
of  the  said  several  mortgagee  and  mortgaged  premises ;  and  therefore  his  Lordship 
reversed  his  former  decree  in  that  point,  and  decreed,  that  an  account  should  be  taken 
by  the  Master  of  what  was  due  to  the  respondents  Mascall  and  Bedingfield  for 
principal,  interest,  and  costs,  on  the  said  mortgages ;  and  upon  payment  thereof  by 
the  respondent  Lytton,  the  other  respondents  should,  at  his  costs,  assign  those  mort- 
gaged terms  to  him,  or  as  he  should  appoint ;  and  in  default  thereof,  his  cross-bill  was 
to  be  dismissed.  And  as  between  the  appelant  and  the  respondent  Lytton,  it  was 
decreed,  that  the  said  respondent  should  hold  the  mortgaged  premises  absolutely 
against  the  appellant,  his  executors  and  administrators,  and  all  claiming  under 
Dame  Margaret  Strode  deceased :  and  that  the  tenants  should  pay  the  rents  of  the 
mortgaged  premises,  accrued  since  the  death  of  Strode  Strode,  to  the  respondent 
Lytton;  and  the  appellant  having  received  some  of  the  rents,  he  was  decreed  to 
account  for  the  same  before  the  Master,  and  to  pay  what  should  be  reported  due  from 
him  to  the  said  respondent  Lytton ;  and  the  appellant's  original  bill  was  dismissed. 

The  appellant  therefore  appealed  from  this  last  decree;  insisting  (C.  Talbot,  T. 
Lutwyche),  that  the  testator  Lytton  having  the  remainder  in  fee  of  the  estate  in 
Sussex,  which  was  mortgaged,  he  had  undoubtedly  a  power  to  dispose  of  the  1000 
years  term,  and  the  equity  of  redemption  thereof,  absolutely  against  every  one,  except 
Strode  Bedingfield,  who  had  an  estate  for  life  by  the  will  of  Sir  George  Strode,  and 
except  the  contingent  remainders  created  by  the  same  will,  if  they  had  happened  to 
take  place,  which  they  did  not.  That  as  Lytton  had  such  power,  he  had  by  plain  and 
express  words  given  these  terms  for  years  to  his  mother  Dame  Margaret  Strode, 
absolutely,  and  without  any  condition,  or  subject  to  any  redemption,  so  far  as  he 
had  ]K)wer ;  for  he  directed,  that  his  executrix  should  pay  ofi  and  discharge  all  mort- 
gages and  incumbrances  upon  his  estate  in  Susseix,  charged  by  his  father  Sir  Greorge 
Strode ;  and  that  the  several  mortgage  leases  should  be  kept  on  foot,  and  be  assigned 
to  his  said  mother,  for  her  sole  use  and  benefit,  during  th€  remainder  of  the  several 
terms  in  the  said  mortgages  contained.  That  in  case  the  general  devise  to  tixe  re- 
spondent Lytton  and  his  heirs,  might  be  sufficient  to  include  the  premises  in  Sussex, 
by  virtue  of  [260]  the  general  words,  though  not  expressly  mentioned ;  yet  it  was 
apprehended,  that  both  devisee  of  the  same  premises  being  consistent,  they  ought  both 
to  stand ;  and  that  accordingly,  the  appellant  was  entitled  to  the  terms  of  years 
•bsolutely,  and  the  respondent  Lytton  only  to  the  reiversion  in  fee  of  the  pr^nises 
comprised  in  those  terms ;  he  having,  by  the  same  will,  a  very  large  estate  given  to  him 
in  possession  in  other  counties.  That  the  appellant  and  the  respondent  Lytton  both 
derived  their  respective  titles  to  the  premises  in  Sussex  under  the  same  will,  eu 
voluntary  devisees;  and  therefore  it  was  highly  reasonable,  that  the  will  should  be  con- 
strued in  such  a  manner,  as  that  an  express  and  particular  devise  of  lands,  fully  and 
plainly  asc^^ined  and  described,  should  not  be  defeated  or  invalidated  by  a  general 
indefinite  clausa 

But  it  is  objected,  that  the  devise  of  these  terms  to  Dame  Margaret  Strode,  is  too 
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remote  a  limitation  of  an  estate  or  interest  of  that  nature,  and  therefore  void.  To 
this  it  may  be  answered,  that  here  is  no  devise  or  limitation  of  any  term  in  tail, 
or  any  tendency  to  a  perpetuity,  but  only  a  devise  of  these  terms  for  years,  which  w«e 
capable  of  being  disposed  of  by  will,  according  to  the  interest  which  the  testator  had 
in  them ;  and  though  Strode  Strode  had  such  an  interest  for  his  life,  that  he  might 
redeem  them  by  virtue  of  the  will  of  Sir  George  Strode,  in  respect  of  such  interest, 
yet  subject  thereto,  they  were  well  devised  to  Dame  Margaret,  her  executors  and 
administrators.  It  is  also  objected,  that  by  the  decree  in  the  former  cause,  the  Court 
did  in  effect  determine,  that  Dame  Margaret  was  entitled  to  the  terms,  only  as  t 
security  for  the  mortgage  monies,  by  decreeing  a  redemption  to  Strode  Strode. 
But  to  this  it  is  answered,  that  Strode  Strode's  title  arising  under  the  will  of  Sir 
George,  the  testator  Lytton  could  not  deprive  him  of  his  right  of  redemption  in  respect 
of  his  estate  for  life;  but  the  respondent,  claiming  under  the  will  of  Ljtton  only, 
could  have  no  greater  interest  than  was  given  him  by  that  will ;  and  by  the  di 
decree,  before  Strode  Strode  could  redeem  the  mortgagee,  so  as  to  have  the  terms 
attendant  upon  his  estate  for  life,  he  was  ordered  to  pay  Dame  Margaret  the  several 
sums  advanced  for  her  benefit  out  of  the  assets  of  the  testator  Lytton,  and  applied 
in  discharging  those  mortgages ;  but  this  was  not  deoreed  to  her  in  lieu  and  satisfiic- 
tion  of  all  her  interest  in  the  terms,  and  therefore  the  assignments  to  be  made,  were 
to  be  subject  to  the  further  direction  of  the  Court,  and  such  assignments  were  dravn 
accordingly.  But  where  the  Court  intended,  that  another  mortgage,  which  was  to 
one  Bridges  upon  another  estate,  should  attend  the  inheritance,  it  was  expressly  co 
ordered  by  the  decree.  It  was  therefore  prayed,  that  the  said  decree  of  the  8th  of 
November  1729,  might  be  reversed,  and  tiie  former  decree  of  the  4tli  of  Marcli 
1728,  affirmed. 

On  behalf  of  the  respondents  Mascall  and  Bedingfield,  it  was  hoped  (J.  Wood),  that 
as  they  were  no  way  interested  in  the  question  be-[261]-tween  the  appellant  and  the 
respondent  Lytton,  touching  the  right  of  redemption,  and  had,  by  their  answers  to 
both  bills,  submitted  to  accept  their  principal,  interest,  and  costs,  from  such  of  the 
parties  as  had  a  right  to  redeem  them ;  that  whether  they  should  be  decreed  to  assign 
their  mortgage  terms  to  the  appellant^  or  the  respondent  Lytton,  they  should,  upon 
such  assignment,  be  paid  not  only  their  principal  and  interest,  together  with  their 
costs  in  the  Court  of  Chancery,  but  also  their  costs  occasioned  by  this  appeal. 

And  on  the  part  of  the  respondent  Lytton  it  was  argued,  that  the  testator 
Lytton  did  not  intend  to  give  Dame  Margaret  Strode  the  absolute  interest  in  the 
terms ;  but  only  to  give.her  the  same  as  a  security  for  the  money  due  upon  those  mort- 
gages. And  that  this  was  his  intention,  appeared  manifestly  from  the  whole  frame 
of  the  will,  the  devise  to  Dame  Margaret  of  these  mortgage  terms  being  amongst  the 
pecuniary  legacies,  and  before  the  devise  of  his  lands ;  and  when  he  came  to  devise  his 
lands  to  the  respondent  Lytton,  he  described  tliem  by  all  and  every  his  manon, 
messuages,  lands,  tenements,  and  hereditaments,  which  he  vas  then  seised  of  in  httr 
or  equity,  or  which  he  had  power  to  give;  which  conveyed  the  lands  in  question  to  the 
respondent,  in  as  plain  and  certain  a  manner,  as  if  the  testator  had  devised  them  bv 
express  words.  That  tliis  intention  was  still  the  more  evident,  if  it  was  considered, 
that  the  devise  of  his  real  estate  to  the  respondent  Lytton,  was  in  the  same  words  as 
the  devise  to  the  testator's  own  son,  in  case  his  wife  had  been  with  child  of  a  son; 
and  it  could  not  be  imagined,  that  the  testator  intended  to  give  these  lands  from  his 
own  son  to  his  mother.  That  no  devise  by  the  testator  of  these  terms,  but  as  mortgage 
interests,  could  possibly  take  effect  till  the  determination  of  the  estate  to  Strode  Strode. 
and  the  estates  tail  to  his  sons,  and  the  contingent  estates  limited  to  George  DarneOy 
for  life,  and  to  his  sons  in  tail ;  and  it  was  hardly  to  be  imagined,  that  it  could  ever 
epter  into  the  thoughts  of  the  testator,  to  give  his  mother  a  remote  interest  in 
lands,  which  she  could  never  probably  either  enjoy  or  sdl,  only  in  order  to  sever  such 
long  terms  of  1000  years  from  the  inheritance  of  his  estate,  and  that  his  mother 
might  have  the  power  of  giving  them  away  from  his  family  to  a  stranger,  as  the  fact 
had  really  happened.  That  the  words  of  the  devise  in  question  were  proper  to 
convey  these  terms  as  securities,  and  to  put  his  mother  in  the  place  of  the  mortgagees, 
and  such  interest  only  they  must  necessarily  be  understood  to  pass,  so  long  as  any  of 
the  intermediate  estates,  precedent  to  the  testator's  reversion  in  fee,  subsisted  ;  and 
there  was  no  reason  to  imagine,  that  the  testator  intended  his  words  should  have  two 
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different  meanings.  That  as  tiie  decree  now  stood,  Dame  Margaret,  under  whom  the 
appellant  claimed,  and  who  had  a  jointure  beeidee  of  £400  per  ann.  had,  by  the  will 
of  her  son  Lytton,  legacies  to  the  amount  of  £3600  over  and  above  a  rent-charge  of 
£100  per  ann.  thereby  given  to  her  for  her  life;  and  which  was  very  near  as  ample 
a  [2623  provision  as  he  designed  for  an  only  daughter,  in  case  he  had  left  one :  but 
if  tiie  construction  now  contended  for  by  the  appellant  should  prevail,  then  he,  in 
right  of  his  wife,  would  receive  out  of  Lytton's  estate,  four  times  as  much  as  the  pro- 
vision made  by  the  testator  for  an  only  daughter,  which  it  could  never  be  imagined 
he  intended.  But  supposing  it  to  be  ever  so  plainly  the  testator's  intent  to  devise  the 
absolute  interest  in  the  terms  to  Dame  Margaret,  yet  it  was  apprehended  such  a  devise 
could  not  take  effect  in  point  of  law ;  because  those  terms,  or  (which  was  the  same  thing 
as  to  the  present  question)  the  equity  of  redemption  of  them,  would  then,  at  the  testa^ 
tor's  death,  stand  limited  in  the  following  manner,  viz.  in  trust  to  attend  the  freehold 
and  inheritance  so  long  as  the  estate  for  life  of  Strode  Bedingiield,  the  estates  tail  to 
his  sons,  and  the  contingent  estates  for  life  and  in  tail  of  George  Damelly  and  his  sons, 
should  last ;  and  the  residue,  after  all  those  estates  spent,  not  to  attend  the  inheritance, 
but  to  be  for  the  benefit  of  Dame  Margaret,  her  executors  and  administrators,  as  terms 
in  gro88.  But  it  was  conceived,  that  such  a  devise  of  the  remainder  of  terms  after 
estates  tail  was  void,  as  being  too  remote,  when  separate  from,  and  not  attendant  upon 
the  inheritance.  It  was  therefore  hoped,  that  the  last  decree  would  be  affirmed,  and 
the  appeal  dismissed  with  costs. 

And  accordingly,  after  hearing  counsel  on  this  appeal,  it  was  ordbred,  and 
ADJCDOBD,  that  the  same  should  be  dismissed ;  and  the  decree  therein  complained  of, 
affirmed  :  and  it  was  further  okderbd,  that  the  appellant  should  pay  to  the  respondents 
Mascall  and  Bedingfield,  £5  for  their  costs  in  respect  of  Uie  said  appeal.  (Jour.  vol. 
23.  p.  503.) 


Case  16. — Lord  Bvssany,— Appellant ;  Thomas  Shaw, — Respondent 

[7th  March  1732]. 

[Mew's  Dig.  xiv.  1721.] 

.  The  heir  of  a  mortgagor  files  his  bill  to  redeem  an  old  mortgage  made  by  demise 
for  999  years,  under  a  rent  of  20s.  and  redeemable  at  any  time  on  paying 
j£1200  at  one  entire  payment.  The  defendant  pleads  his  title  as  a  purchaser 
for  a  valuable  consideration,  under  a  marriage  settlement,  without  nocica  of 
the  mortgage.  The  settlement  was  made  by  the  original  mortgagee,  and  there 
was  a  quiet  possession  of  70  years.     The  plea  was  allowed. 

Where  a  plaintiff  replies  to  a  plea,  he  admits  it  to  be  a  good  bar,  if  the 
facts  therein  alledged  are  true ;  and  therefore  cannot  afterwards  complain  of 
the  order  made  for  allowing  the  plea,  but  must  proceed  to  examine  witnesses 
to  falsify  it. 

Obdbr  of  the  Irish  Chancery,  affirmed. — See  ante  Case  2,  and  the  note 
there. 

Edward  Plunket,  the  appellant's  father,  soon  after  the  Restoration,  viz.  in  1663, 
exhibited  his  claim  before  the  Commissioners  appointed  to  put  in  execution  the  acts  of 
settlement  and  explanation  in  Ireland ;  thereby  praying  to  be  decreed,  inter  alia, 
to  the  towns  and  lands  of  Kentstown,  VeJdentown,  [263]  alia«  Peldenstown,  Curraghs- 
town,  and  Erick,  alias  Enockirk,  alias  Knockhurly,  with  their  appurtenances  in  the 
barony  of  Duleck  and  county  of  Meath,  part  of  the  ancient  estate  of  the  Dunsany 
family :  And  on  hearing  this  claim  on  the  2l8t  of  August  1663,  it  was  adjudged  and 
decreed,  that  the  said  Edward  Plunket  was  an  innocent  papist,  within  the  true  intent 
uid  meaning  of  the  said  acts,  and  that  he  and  his  heirs  should  be  restored  to  the 
said  estate. 

William  Shaw,  the  respondent's  grandfather,  was  chief  agent  and  manager  for 
Patrick  Lord  Dunsany,  and  the  said  Edward  Plunket  his  son,  in  all  their  affairs,  and 
particularly  in  prosecuting  and  carrying  on  the  said  claim,  and  in  obtaining  the 
said  decree  of  innocence,  and  also  in  procuring  a  clause  in  the  act  of  settlement; 
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whereby,  after  reciting  that  the  said  Patrick  Lord  Dunsany,  and  some  other  nofafe- 
men  and  gentlemen  therein  particularly  named,  had,  for  reasons  known  to  his 
Majesty,  in  an  especial  manner  merited  his  royal  grace  and  favour ;  it  was  declared, 
that  every  of  them  should,  without  being  put  to  any  further  proof,  be  restored  to 
their  former  estates,  according  to  the  rules  and  directions  in  the  said  act  for  that 
purpose  specified ;  and  afterwards  in  procuring  a  further  clause  in  the  act  of  »- 
planation,  by  which  it  was  enacted,  amongst  other  things,  that  forthwith,  and  witb- 
out  any  previous  reprisals,  the  said  Lord  Patrick  and  his  heirs  should  be  restored  to 
the  possession  of  his  principal  and  capital  seat,  and  also  one  third  part  of  all  ctiier 
his  estate,  of  what  kind  or  nature  soever,  of  which  he,  or  any  other  person  to  his  on 
or  in  trust  for  him,  were  seised  or  possessed  of  upon  the  22d  of  Octobe«  If  41 ;  sod 
that,  with  all  convenient  speed,  the  whole  residue  thereof  should  be  restored  to  Ma 
and  his  heirs ;  the  respective  adventurers  or  soldiers,  or  their  heirs,  then  in  {loaet- 
sion  thereof,  or  claiming  the  same,  being  first  satisfied  their  respective  sliarcs  ind 
proportions  due  to  them  by  the  said  act 

The  said  Edward  Plunket  and  Catherine  his  wife,  together  with  CfaTistopher 
Plunket  then  their  ddeet  son  and  heir-apparent,  and  the  said  Patrick  Lord  Dunsasj, 
by  indenture  dated  the  18th  of  November  1663,  mortgaged  the  said  premises  totk 
said  William  Shaw  for  999  years,  at  the  rent  of  208.  per  ann.  subject  to  the  following 
condition  or  proviso  of  redemption,  viz.  "  That  whensoever  the  said  Patrick  Lord 
Baron  of  Dunsany,  Edward  Plunket,  Catherine  Plunket^  and  Christopher  Plunket 
or  any  of  them,  their  or  any  of  their  heirs  or  assigns,  shoiild  pay  or  cause  to  be  paid 
to  the  said  William  Shaw,  his  executors,  administrators,  or  assigns,  the  just  end  foD 
sum  of  £1200  sterling,  in  one  entire  payment;  that  then,  and  from  thenceforth,  tiie 
said  indenture  of  demise,  and  the  said  estate  and  term  thereby  granted,  should  be 
utterly  void,  frustrate,  and  of  no  effect ;  and  that  then,  and  from  thenceforth,  it  should 
and  might  be  lawful  to  and  for  the  said  Edward  Plunket,  his  heirs  or  assigns,  into 
all  and  singular  the  said  demised  premises,  and  every  part  thereof,  to  re-enter,  and 
the  same  to  have  again,  re-possess  and  enjoy,  as  in  his  or  their  first  or  former  estate; 
any  thing  in  the  said  [264]  deed  contained  to  the  contrary  notwithstanding."  To 
which  indenture  the  said  William  Shaw  was  a  perfecting  party  j  and  by  virtue  thereof 
entered  upon  and  becam,e  possessed  of  the  premises. 

Edward  Plunket  died  in  1666,  leaving  issue  the  said  Christopher,  afterwudi 
Lord  Dunsany,  and  the  appellant ;  and  Lord  Christopher  dying  some  time  after  with- 
out issue,  the  appellant  became  intitled  to  the  equity  of  redemption  of  the  premiaei 

In  1686,  the  appellant  filed  a  bill  in  the  Court  of  Chancery  in  Ireland,  against  the 
said  William  Shaw,  for  a  redemption,  and  an  account  of  the  profits  of  the  said 
premises;  which  bill  Shaw  answered,  and  soon  afterwards  left  Ireland,  but  never 
returned  again. 

In  1692,  or  1693,  William  Shaw  junior,  son  of  the  said  William  Shaw,  went  into 
Ireland ;  and  he  and  his  father  being  sensible  they  had  no  right  to  the  premises,  but 
under  the  said  mortgage;  William  Shaw  junior,  by  his  father's  directions,  proposed 
to  give  up  the  possession  to  the  appellant,  upon  his  paying  the  said  sum  of  JC1200 
and  confirming  the  leases  which  had  been  made  by  William  Shaw  senior ;  which  pro- 
posal the  appellant  did  not  come  into,  thinking  it  unreasonable ;  but  William  Shaw 
senior,  continued  from  time  to  time  to  make  fresh  proposals  to  the  appellant  for 
ending  their  differences  amicably,  and  thereby  hindered  him  from  bringing  the  ssid 
cause  to  a  hearing. 

William  Shaw  senior  died  in  1706,  before  the  dispute  could  be  settled  by  anv 
agreement,  leaving  the  said  William  Shaw  junior,  his  son  and  heir,  who  took  ost 
administration  to  his  father  with  his  will  annexed. 

William  Shaw  junior  died  intestate  in  1710;  leaving  issue  the  lespoudetit  and 
his  mother  Hester,  who  took  upon  her  to  be  his  guardian ;  and  having  taken  out 
administration  de  bonis  non,  with  the  will  annexed  of  William  Shaw  senior,  entered 
into,  and  became  possessed  of,  the  said  premises,  and  received  the  rents,  ifsvee,  and 
profits  thereof. 

On  the  12th  of  April  1722,  the  appellant  filed  his  bill  in  the  paid  Court  of  Chan- 
cery against  the  respondent,  and  Hester  his  mother;  praying  an  account  and  re- 
demption of  the  premises.  And,  on  the  28th  of  September  1723,  the  respondent  pat 
in  his  answer  and  plea  to  the  said  bill.    By  his  answer  he  set  forth,  that  the  appellant'i 
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father  exhibited  such  claim,  and  was  thereupon  decreed  innocent,  and  to  be  restored 
to  the  lands  as  in  the  bill  mentioned,  and  admitted  the  mortgage  from  the  appellant's 
father  to  the  said  William  Shaw;  but  insisted,  that  the  said  lands  and  premises 
were  seized  and  sequestered  on  account  of  the  rebellion  which  broke  out  in  Irialand  in 
1641,  and  were  vested  in  the  Crown  by  the  act  of  settlement;  and  that  King  Charles 
n.  by  his  letters  patent,  dated  the  17th  of  July,  in  the  19th  year  of  his  reign,  granted 
the  premises  to  ihe  said  William  Shaw ;  and  that  he  held  the  same  under  that  title, 
without  regard  to  the  said  mortgage,  and  never  had  or  applied  for  any  reprisals  or 
satisfaction  [266]  for  the  said  lands,  or  his  right  therein,  as  a  soldier:  And  that 
being  so  in  possession,  he,  by  deed  dated  the  7th  of  June  1690,  settled  the  said  lands 
on  William  Shaw  junior,  his  eldest  son,  in  consideration  of  £500  as  a  marriage 
portion,  and  of  a  marriage  before  had  and  solemnized,  and  pursuant  to  an  agreement 
before  marriage :  And  as  to  such  part  of  the  bill  as  sought  relief  and  redemption, 
and  required  him  to  convey  his  estate  therein  to  the  appdllant,  and  to  give  him  up  the 
possession,  and  to  account  with  him  for  the  profits,  and  to  set  forth  the  value  of  the 
premises ;  he  pleaded  and  insisted  on  the  said  letters  patent  from  King  Charles  II. 
to  the  said  William  Shaw  senior,  without  any  saving  to  any  person  whatsoever, 
except  the  said  Lord  Patrick,  his  heirs,  and  assigns,  and  that  there  had  been  no 
reprisals  set  out  in  lieu ;  and  he  also  pleaded  an  act  of  parliament  made  10th  William 
m.  intitled.  An  act  for  eonfirming  estates  and  possessions  held  and  enjoyed  under 
the  aett  of  settlement  and  exjdanation;  and  the  aforesaid  deed  of  settlement,  and  the 
length  of  time. 

This  plea  was  argued  on  the  7th  of  December  1723,  when  the  Lord  Chancellor  of 
Ireland  was  pleased  to  order  the  same  to  be  allowed,  with  costs. 

To  this  order  the  appellant  submitted,  and  so  long  afterwards  as  the  15th  of 
February  1724,  he  filed  a  replication  to  the  respondent's  plea;  but  never  thought 
proper  to  proc^d  further  in  the  cause  till  the  year  1731,  when  he  brought  the  present 
app«al. 

In  support  of  which  it  was  argued  (T.  Lutwyche,  W.  Hamilton),  that  Edward 
Plunket  had  a  decree  of  innocence  pronounced  for  him,  and  his  claim  allowed,  and 
possession  ordered  to  be  delivered  to  him,  several  years  before  William  Shaw  passed 
the  patent.  That  there  could  be  no  stronger  acknowledgment,  or  any  clearer  evi- 
dence of  the  appellant's  title  to  the  lands  in  question,  than  Shaw's  own  acceptance  of 
a  mortgage  under  it ;  especially  when,  by  the  respondent's  own  admission,  he  appeared 
to  be  an  agent  employed  by  the  family  in  their  afiairs.  That  though  Shaw,  by  suing 
out  the  patent  in  his  own  name,  endeavoured  to  defeat  this  title,  yet  it  was  appre- 
hended, that  no  estate  thereby  passed  to  him  in  the  premises,  or  could  be  divested  out 
of  the  appellant's  father,  because  he  was  decreed  innocent;  and  because,  by  the  ex- 
press words  of  the  act  of  settlement,  it  was  provided,  "  that  nothing  therein  contained 
should  veet,  or  be  understood  to  vest  in  the  crown,  any  lands,  tenements,  or  heredita- 
ments, of  any  innocent  papist,  or  their  innocent  heirs."  That  the  mortgage  being 
indefinite  in  its  first  creation,  and  the  term  being  for  999  years,  at  208.  annual  rent, 
and  redeemable  at  any  time  on  payment  of  £1200,  no  subsequent  settlement  or  other 
disposition  could  discharge  it  from  the  condition  it  was  originally  made  subject  to, 
without  the  act  or  concurrence  of  the  mortgagor ;  nor  consequently  preclude  his  title 
of  re-entry  and  redemption  upon  performing  that  condition ;  and  therefore  the 
length  of  time  ought  not  to  be  any  plea  or  bar  in  this  case.  And  as  this  mortgage 
was  only  a  chattel  real,  and  not  capable  of  being  entailed,  it  [266]  was  conceived  the 
respondent  could  derive  no  sort  of  interest  to  it  under  the  setUement  alledged  to 
have  been  made  upon  his  mother's  marriage;  he  had  not  therefore,  upon  his  own 
shewing,  the  least  colour  for  protecting  himself  by  his  plea  as  a  purchaser  for  a  valu- 
able consideration.  That  there  was  plainly  notice  at  the  time  of  the  settlement: 
for  it  was  not  in  the  least  denied  that  Shaw  the  father,  who  was  privy  to  the  whole 
affair,  had  notice;  and  more  particularly  of  the  mortgage,  to  which  he  was  a  per- 
fecting party ;  and  if  the  father,  who  was  a  party  to  the  settlement,  had  notice,  tliat 
would  be  no  notice  to  the  son,  and  the  rest  claiming  under  the  settlement.  That  if  the 
appellant's  father  had  not  daimed  and  been  decreed  to  the  estate,  yet  the  title  of 
Lord  Patrick  being  particularly  provided  for  by  the  clauses  inserted  in  his  favour  in 
the  acts  of  settlement  and  explanation,  the  appellant  would  be  entitled  to  be  relieved 
as  his  heir  at  law ;  especially  when  it  was  considered,  that  Shaw,  by  accepting  the 
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mortgage,  and  thereby  attorning  to  the  appellant's  ancestor,  either  admitted,  or  u 
least  waived  the  benefit  of  reprisals ;  for  if  he  had  not.  Lord  Patrick  was  absoluteij 
entitled  to  one  third  part  of  his  estate  without  any  reprisals  whatever ;  and  which, 
for  ought  that  could  appear  to  the  contrary  before  the  hearing  of  the  cause,  might  com- 
prehend the  very  lands  in  question.  Besides,  the  profits  received  by  Shaw  in  his 
life-time  under  the  mortgage,  would  appear  to  exceed  in  value  any  reprisals  he  mi^ 
otherwise  have  pretended  to.  Neither  was  the  statute  relied  upon  by  the  plet,  m 
bar  to  the  appellant's  demands,  as  it  extended  only  to  t^ose  cases  where  the  decree  «l 
innocence  left  the  party  afterwards  to  take  his  remedy  at  law ;  and  not  to  any  cue 
where  the  person  decreed  innocent  was,  in  consequence  of  such  decree^  restored  to  his 
estate  and  the  actual  enjoyment  of  it;  and  this  plainly  appeared  to  have  be»i  thecw 
of  the  appellant's  ancestors,  as  there  could  not  be  a  more  effectual  acknowledgment  of 
the  right  from  any  tenant  in  possession,  than  what,  in  the  present  case,  the  accepttuue 
of  a  mortgage  amounted  to.  Lastly,  that  the  respondent  had  over-rated  hia  plea  by  his 
answer,  he  having  first  answered  the  bill  to  which  he  pleaded,  which  was  contrsrjtii  | 
the  rules  of  a  Court  of  Equity ;  the  same  ought  not  therefore  to  have  been  alloved  u 
a  plea,  but  at  most  ought  only  to  have  stood  for  an  answer,  and  the  benefit  of  it  R-  | 
served  to  the  hearing.  ' 

On  the  other  side  it  was  contended  (P.  Yorke,  C.  Talbot),  that  the  respondect 
appeared  to  be  a  purchaser  of  the  premises  for  a  valuable  consideration,  under  tta     I 
marriage-settlranent  of  June  1690,  witliout  any  notice  of  the  title  now  insisted  on  k 
the  appdlant,  either  to  the  respondent's  father  or  mother,  or  any  otiier  person,  where-     | 
by  his  right  tn  the  premises  could  be  affected ;  which  was  a  full  bar  to  tiie  appeSutt'i 
having  any  relief  against  the  respondent  in  a  Court  of  Equity.    But  if  such  bar  <lid 
not  stand  in  the  appellant's  way,  yet  he  appeared  to  have  no  right  to  a  redemptioB     | 
of  the  premises,  by  reason  of  Lord  Patrick  or  Edward  Plunket's  not  having  grantal     ! 
any  reprisals  according  to  the  terms  of  the  act  of  expianation ;  and  [267]  also  bjr 
leason  of  the  act  of  the  10th  of  William  III.  and  of  the  length  of  time  and  contiio^ 
poeseesion  against  his  title  for  above  70  years.    That  the  appellant,  by  replying  to 
the  plea,  so  long  ago  as  February  1724,  had  submitted  to  the  order  for  allowing  iti 
and  had  only  put  the  truth  of  the  facts  therein  contained  ia  issue;  he  oi-ght  there- 
fore to  have  proceeded  to  examine  witnesses  to  falsify  the  plea,  and  to  prove  sufh 
notice  of  his  pretended  equity  previous  to  the  settlement,  us  might  affect  the  re- 
spondent's title.    And  if  the  plea  had  nevw  been  argued,  ;et  ihe  appellant,  by  replr- 
ing  to  it,  had  admitted  it  to  be  a  good  bar  to  the  relief  sought  by  the  bill ;  if  ^efaet: 
alleged  therein  and  in  the  respondent's  answer  were  true.     It  was  therefore  prand, 
that  the  order  for  allowing  the  plea  might  be  affirmed. 

Accordingly,  after  hearing  counsel  on  this  appeal,  it  was  orobbed  and  Moaicm. 
that  the  same  should  be  dismissed ;  and  the  order  therein  complained  of,  affirmed. 
(Jour.  vol.  24.  p.  205.) 

Case  17. — George  Hartpole, — Appellant ;  Hunt  Walsh,  and  anoUier,— 

Eespondents  [17th  April  1740]. 

[Mew's  Dig.  siv.  1721.     Considered  in  Teulon  v.  Curtis,  1832,  Yo.  619.] 

Where  the  mortgage  money  i»  stipulated  to  be  paid  in  one  entire  sum,  and  t^ 
mortgagee  and  those  claiming  under  him,  continued  in  possession  for 
near  100  years,  without  foreclosing ;  a  bill  brought  to  redeem  shall  be  dis- 
missed with  costs. ' 
Dbcrbb  of  the  Irish  Chancery  affirmed.  See  ante  Case  4,  and  the  note  there  [3 
Bro.  P.  C.  187]. 

Robert  Hartpole  Esq.  the  appellant's  great  great  grandfather,  being  seised  in  fee 
of  the  castlee,  towns  and  lands  of  Blackford,  and  the  hamlets  thereof,  vix.  Ba-ra 
Ballyna,  aliat  Oulertleagh,  Ooukerim  and  Monneferick,  in  the  Queen's  county;  did, 
by  indenture  of  feoffment,  dated  the  30tli  of  July  1639,  in  consideration  of  £600  ften 
lent  him  by  Oliver  Walsh,  Gent,  the  respondent's  grandfather,  convey  the  same  to  the 
said  Oliver  Walsh,  in  fee;  subject  to  the  following  proviso:  "  That  the  indenture  of 
feoffment  should  be  void  whenever  Robert  Hartpole,  his  heirs,  executors,  adminis- 
trators, or  assigns,  should  on  any  last  day  of  June  or  December,  pay  unto  the  said 
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Oliver,  or  his  lieirs,  the  sum  of  £600." — And  the  premisses  being  then  in  lease  for  a 
term  of  41  years,  at  a  rent  of  £60  a,  year,  and  £10  per  cent,  being  the  then  legal 
interest  of  money  in  Irdand,  it  was  agreed  by  the  said  indenture,  that  Oliver  Walsh 
and  his  heirs  should  receive  that  yearly  rent  in  lieu  of  his  interest  money.  And  in 
pursuance  of  this  agreement,  he  "was  soon  afterwards  put  into  posseesion  of  the 
premises,  and  the  tenants  duly  attorned. 

[268]  By  indentures,  dated  the  10th  and  12th  of  March  1640,  Robert  Hartpole 
and  EaUierine  his  wife,  in  consideration  of  a  further  sum  of  £2300  paid  to  them  by 
the  said  Oliver  Walsh,  granted  and  conveyed  not  only  the  premises  comprised  in  the 
former  mortgage,  but  the  castle,  town  and  lands  of  Ballykillcaven,  and  other  towns 
and  lands  in  the  Queen's  county,  to  the  said  Oliver,  his  heirs  and  assigns :  And  the 
said  Robert  thereby  covenanted,  for  himself  and  his  heirs,  that  whenever  Oliver 
Walsh,  his  heirs  or  assigns,  should  give  to  him,  his  heirs  or  assigns,  eighteen  months 
notice,  by  letter  in  writing,  requiring  payment  of  the  said  £2300 ;  that  then  the  said 
Robert,  his  heirs  or  assigns,  should  pay  the  said  £2300  within  eighteen  months  next 
after  such  request;  and  that  whensoever  he  the  said  Robert  Hartpole,  his  heirs  or 
assigns,  should  pay  the  said  £2300,  that  he  or  they  would  also  satisfy  and  pay  to  the 
said  Oliver  Walsh,  his  heirs  or  assigns,  after  the  rate  of  £10  per  cent,  for  the  said 
money,  from  and  after  the  last  gale  before  any  such  payment  made:  And  in  this 
indenture,  there  was  also  a  covenant  that  the  said  Robert  and  Eatherine  should  levy 
a  fine,  and  suffer  a  recovery  of  all  the  lands  and  premises  therein  comprised,  to  the 
uses  following ;  viz.  as  to  the  premises  in  the  first  mortgage,  to  the  same  uses,  intents 
and  purposes,  as  were  expressed  therein ;  and  as  to  the  premises  in  the  last  mortgage, 
to  the  use  and  behoof  of  Oliver  Walsh,  during  his  natural  life;  and  after  his  decease, 
to  such  uses,  intents  and  purposes,  as  the  said  Oliver  Walsh,  by  any  instrument  in 
writing  under  his  hand  and  seal,  testified  and  subscribed  by  three  or  more  credible 
witnesses,  or  by  his  last  will  and  testament  in  writing  under  his  hand  and  seal, 
testified  and  subscribed  as  aforesaid,  should  appoint ;  and,  for  want  of  such  appoint- 
moit,  to  the  use  of  the  said  Oliver  Walsh,  his  heirs  and  assigns,  for  and  until  such 
time  as  the  said  Robert  Hartpole,  his  heirs,  executors,  administrators,  or  assigns, 
should,  at  one  entire  payment,  pay  to  Oliver  Walsh,  his  heirs  or  assigns,  the  sum  of 
£2300 ;  and  after  such  payment,  to  the  use  and  behoof  of  the  said  Robert  Hartpole, 
his  heirs  and  assigns  for  ever.  And  the  said  Robert  thereby  also  covenanted,  thai 
Oliver  and  his  heirs  should  peaceably  hold  and  enjoy  the  premises,  free  from  all  in- 
cumbrances J  and  that  he  and  his  heirs  would,  at  any  time  upon  request,  make  further 
assurances. 

In  pursuance  of  this  conveyance,  Oliver  Walsh  was,  in  March  16.40,  put  into 
possession  of  all  the  last  mentioned  premises,  and  a  fine  and  recovery  were  accord- 
ingly levied  and  suffered  by  Robert  and  Katherine  Hartpole.  But  Robert  being  a 
papist,  and  a  person  of  great  note  and  estate  in  those  times,  engaged  very  early  in 
the  rebdlion  in  Ireland,  (which  began  in  1641,  about  seven  months  after  the  last 
mentioned  conveyance,)  and  seems  to  have  borrowed  this  sum  of  £2300  for  the  pro- 
motion of  that  rebellion ;  for  which  he  was  afterwards  in  1643  attainted :  And  Oliver 
Walsh,  being  a  protestant,  was,  in  tJie  beginning  of  the  rebellion,  turned  out  of 
possession  of  all  the  premises  by  Robert  Hartpole,  and  was  kept  out  of  possession  till 
the  year  1654,  by  him  and  WiUiam  Hartpole,  his  [269]  eldest  son,  (who  was  likewise 
a  nocent  papist  and  concerned  in  the  said  rebellion,  and  attainted  of  high  treason  for 
the  same ;)  during  which  time,  Walsh  neither  did  or  could  receive  any  of  the  rents  or 
profits  of  the  said  mortgaged  premises,  or  any  interest  for  the  mortgage  money. 

In  1654,  Oliver  Walsh  was  restored  to  the  possession  of  the  premises  by  a  decree  of 
the  then  Court  of  Claims;  and  in  1657  died  in  possession,  leaving  Oliver  Walsh,  his 
only  son  and  heir ;  who  thereupon  entered  into  possession  of  the  premises. 

Sir  Robert  Hartpole,  the  only  son  of  William,  and  grandson  of  Robert,  on  the  I7th 
of  August  1663,  obtained  a  decree  before  the  Commissioners  of  Claims  in  Ireland, 
which  related  to  many  other  manors,  towns,  lands,  tenements,  and  hereditaments,  in 
Irdand,  besides  the  mortgaged  premises;  grounded  on  a  voluntary  settlement, 
alledged  to  have  been  made  by  Sir  Robert's  grandfather  in  the  year  1639.  And  this 
decree  stated,  tliat  Robert,  the  mortgagor,  was  and  continued  seised  by  perception  of 
the  rents,  issues  and  profits  of  the  mortgaged  premises,  until  the  time  of  his  death, 
in  August  1649;  that  William  his  son,  immediately  after  his  death,  became  seised 
of  an  estate  for  life,  therein,  with  remainder  to  his  first  and  every  other  son  in  tail 
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male ;  and  continued  so  seised  by  perception  of  the  rents,  issues  and  profit*  tbewt 
until  his  deatli  in  1654 ;  that  immediately  after  the  death  of  William,  the  state  ud 
interest  in  the  premises  came  to  Sir  Robert  the  claimant,  as  only  son  and  hard 
William,  which  Sir  Robert  was  then  an  infant;  that  he,  by  his  mother  and  giMriiu. 
entered  into  the  premises,  and  was  seised  in  fee  tail  thereof  by  virtue  of  the  limitadw 
in  the  said  settlement,  and  continued  so  seised  until  some  time  in  the  same  yesr  1651 
when  he  was  dispossessed  thereof  by  the  then  usurped  powers ;  and  that  he  hai  &« 
that  time  been  kept  out  oi  possession  :  Wherefore,  it  was  by  the  said  decree  dedani, 
that  the  said  Robert  the  mortgagor,  and  William  his  son,  were  both  nocent  p*lii*i 
guilty  of  the  then  late  rebellion  in  Ireland ;  but  that  the  claimant  was  an  Mxiti- 
tender  years,  and  an  innocent  person ;  and  that  a  settlement  had  been  made  of  all  tit 
lands  mentioned  in  the  said  decree  in  1639,  except  the  said  mortgaged  premises,  wfe^ 
were  by  the  said  deeds  of  mortgage,  for  the  considerations  of  the  several  sums  thena 
expressed  (which  are  in  the  decree  mentioned,  and  by  mistake  computed  to  amoiaJ 
in  the  whole  only  to  £2300  instead  of  £2900)  legally  conveyed  by  Robert  them* 
gagor,  subject  to  such  conditions  of  redemption  as  aforesaid,  unto  the  said  Olin 
Walsh  in  fee;  and  that  tlie  said  mortgaged  premises  were  then  W 
and  enjoyed  by  the  said  Oliver  Walsh,  son  and  heir  of  Oliver  it 
mortgagee  ;  and  that  the  said  Robert  the  mortgagor  had  only  a  pow 
of  redemption  thereof;  and  therefore,  although  it  was  decreed  that  & 
Robert  the  claimant  should  be  restored  to  the  possession  of  the  rest  of  the  premim 
and  that  the  heirs  male  of  his  body  should  have  and  enjoy  such  estate  and  intent 
therein,  as  the  said  Robert  Hartpole  the  mortgagor  was  seised  of  on  the  22d  of  Ooite 
1641,  yet  it  [270]  was  directed,  that  all  the  said  mortgaged  premises  should  !• 
excepted  out  of  tiie  said  decree,  and  that  Sir  Robert  the  claimant  should  be  left  to  ub 
such  course,  either  in  law  or  equity,  concerning  tlie  same,  as  he  should  think  fit: » 
that  Oliver  Walsh,  and  the  other  defendants  in  the  said  decree,  should  likevisebeiit 
to  take  such  course  in  law  or  equity  as  they  should  think  fit,  to  try  the  title  to  (i» 
premises,  or  any  part  thereof ;  and  that  the  claimant,  and  the  heirs  male  of  his  Wf. 
should  have  and  enjoy  the  premises,  subject  to  such  incumbrances  as  the  gament 
liable  to. 

In  Hilary  term  1670,  Sir  Robert  Hartpole  filed  a  bill  in  the  Court-  of  Excheq««B 
Ireland,  against  the  said  Oliver  the  son ;  whereby  he  set  up  a  title  to  all  the  mortgiH 
premises,  under  colour  of  the  aforesaid  voluntary  settlement,  and  thereby  ende»TOiin« 
to  avoid  the  mortgages ;  and  although  it  appeared  by  the  aforesaid  decree,  ^ 
William,  the  father  of  Sir  Robert,  was  in  possession  till  1654 ;  yet  he  charged  bjbJi 
said  bill,  that  Oliver,  the  mortgagee,  entered  into  possession  of  the  premises  in  16% 
and  received  the  rents  and  profits  thereof,  and  committed  great  ^aste  in  thew**''; 
and  that  after  his  death,  in  1667,  Oliver,  the  son,  entered  into  possession,  and  nxi^ 
the  rents  and  profits,  under  pretence  that  the  premises  had  been  mortgaged  by  Bobs*' 
the  grandfather  of  Sir  Robert;  who  by  his  biU  denied  that  there  had  evw  beeou; 
such  mortgage,  and  therefore  Sir  Robert  prayed  an  account  and  relief. 

This  bill  the  defendant  Oliver  answered,  and  set  forth  both  the  mortgages,  uc 
that  due  notice  had  been  given  to  Robert  Hartpole,  the  mortgagor,  requiring  tiiep*?' 
ment  of  the  mortgage  money;  and  insisted,  that  the  settlement  under  whi(iil^ 
plaintiff  claimed,  was  voluntary,  and  made  since  the  b^inning  of  the  rebeUioi^"" 
therefore  that  the  mortgage  money  ought  to  be  paid,  before  the  plaintiff  should  ki^ 
stored  to  the  possession. 

Issue  having  been  joined  in  the  cause,  witnesses  were  examined  on  both  Bides;'* 
it  was  proved  by  several  of  Sir  Robert  Hartpole's  witnesses,  that  Robert  the  mortg'P' 
was  in  possession  and  receipt  of  the  rents  of  the  premises,  till  the  May  befort  ^ 
death;  and  that  Oliver  the  mortgagee  did  not  enter  into  possession  till  1651,  v^ii 
was  two  years  after  the  deatix  of  Robert  the  mortgagor. 

In  November  1671,  Oliver  Walsh,  the  son,  filed  a  bill  in  the  Court  of  Chancerj'' 
Ireland,  against  Sir  Robert  Hartpole  and  others ;  setting  forth  tho  said  mortg*?* 
fine  and  recovery,  and  that  the  mortgagor  covenanted,  tiiat  the  premises  were  ft* 
from  all  prior  incumbrances ;  and  that  Oliver  the  mortgagee  entered  and  was  poess* 
by  virtue  of  such  mortgages,  and  built  and  made  improvements  on  the  premises  t«t^ 
value  of  £200  and  upwards ;  that  Oliver  the  son,  entered  after  his  father's  death,  nj 
built  and  improved  the  estate  to  the  value  of  £200  more ;  that  his  father  and  he!* 
been  disturbed  in  the  possession  and  enjoyment  of  the  said  lands  by  one  LsTrecf 
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an,  who  had  a  Btatute-staple  affect-[271]-ing  the  mortgaged  premisee,  and  by  others, 
a  had  other  incumbrances  aflEecting  the  same,  prior  to  the  said  mortgages,  whereby 
1  said  Oliver  and  his  father  were  damaged  above  £600.  That  Sir  Robert  Hartpole, 
Jer  pretence  of  a  settlement  made  by  Robert  his  grandfather,  had  entered  upon 
eral  parts  of  the  mortgaged  premises  of  the  value  of  £20  a  year,  pretending  the 
ae  to  be  parcel  of  other  lands  claimed  by  him  under  the  said  settlement ;  and  had 
d  such  bill  in  the  Court  of  Exchequer  to  avoid  the  said  mortgages,  as  before  stated ; 
d  therefore  the  said  Oliver  the  son  prayed  to  be  relieved  in  the  premises,  and  parti- 
Arly  to  be  paid  the  mortgaged  money,  and  the  value  of  the  improvements,  and  what 
)  profits  of  the  lands  had  fallen  short  of  the  interest  money. 

To  this  bill  Sir  Robert  put  in  his  answer ;  whereby  he  denied  any  knowledge  of 
>  mortgagee,  and  admitted,  that  by  virtue  of  the  settlement  he  entered  on  the  lands ; 
t  insisted  that  the  mortgagee  had  no  title  to  the  same. 

Issue  being  joined  in  this  cause,  several  witnesses  were  examined  on  both  sides : 
id  it  appeared  by  the  proofs  on  the  part  of  Oliver  Walsh,  that  he  or  his  father  never 
ule  or  received  £150  a  year,  out  of  all  the  mortgaged  premises  during  the  time 
ey  were  in  possession,  and  for  several  years  not  above  £130  a  year,  on  account  of 
6  then  low  value  of  the  same,  and  of  the  disturbances  given  them  by  means  of  the 
oresaid  prior  incumbrancers ;  and  by  Sir  Robert  Hartpole's  endeavouring  to  lay 
e  quit-rent  of  his  whole  eetate  on  the  mortgaged  premisee,  which 
we  not  liable  to  the  payment  of  it,  and  for  that  purpose,  procuring 
»  cattle  of  the  said  Walsh's  tenants  to  be  distrained  for  the  arrears 
'  the  said  quit-rent;  on  which  account  the  tenants  left  the  lands,  which 
lerefore  lay  waste.  Sir  ftobert  Hartpole's  proofs  went  only  to  a 
neral  imaginary  value  of  the  mortgaged  premisee,  as  amounting  to  £300  a  yearj 
id  an  attempt  to  prove  that  waste  had  been  committed  in  the  woods  by  Oliver  the 
ortgagee,  to  about  £1000  value. 

In  1682,  Sir  Robert  Hartpole  died,  and  William,  his  eon  and  heir,  by  his  mother 
ad  guardiaji  Dame  Bridget  Hartpole,  in  June  1683,  filed  a  bill  of  revivor  of  tlie  said 
WBe  in  the  Exchequer,  against  the  said  Oliver  the  son ;  and  thereupon  Oliver 
svived  the  cause  in  Chancery,  against  the  said  William  Hartpole,  the  son  of  Sir 
lobert 

In  December  1683,  Oliver  the  son  filed  another  bill  in  Chancery  against  the  said 
niliam  Hartpole,  the  son  of  Sir  Robert^  setting  forth  both  the  mortgagee  and  the 
wwal  uses  of  the  lands  thereby  granted ;  and  that  Robert  the  mortgagor,  borrowed 
»e  farther  sum  of  £100  from  Oliver  tlie  mortgagee,  on  a  bond ;  and  therefore 
raying,  that  if  he  wa«  to  account  with  Hnp  said  William  Hartpole,  he  might  be 
Dowed  for  all  his  improvements,  and  be  paid  the  £600  and  £2300  together  with  the 
lid  £100  and  all  the  interest  thereof. 

To  this  last  bill,  the  said  William  Hartpole,  by  his  guardian,  pleaded  and  de- 
lurred,  for  that  the  bill  was  to  the  same  purpose  [272]  as  the  said  Oliver  Walsh's 
Dnner  bill:  And  in  February  1683,  the  plea  and  demurrer  was  overruled,  and  thq 
efendant  wa»  ordered  to  answer.  Whereupon  his  counsel  and  derk  in  court  agreed 
>  allow  the  eighteen  months  notice  to  have  been  given,  pursuant  to  the  covenant  in 
Im  second  deed  of  mortgage  as  proved,  and  also  liberty  to  prove  the  before  mentioned 
ond  on  taking  the  account 

On  the  5th  of  Febniwy  1683,  a  decretal  order  was  made  as  well  on  the  bill  of 

pivor,  as  on  the  original  bill  of  Oliver  Walsh ;  in  which  decree,  both  the  mortgagee 

■e  recited,  and  a  fine  and  recovery  were  mentioned  to  have  been  had  to  the  usee,  and 

rpursuance  of  the  covenant  contained  in  the  second  mortgage ;  and  the  decree  like- 

■e  recited,  that  it  was  admitted  by  the  defendant's  counsel,  that  notice  had  been 

»en  by  the  plaintiff  Walsh,  for  calling  in  the  mortgage  money  in  such  manner  as 

[•expressed  in  the  plaintiff's  bill  of  revivor;  and  that  both  parties  had  submitted 

m  causes,  as  well  in  the  Exchequer  as  in  the  Ck)urt  of  Chancery,  to  the  determination 

the  Court  of  Chancery;  and  the  plaintiff  Walsh  consented,  that  the  defend- 

t    Hartpcde     should     be    qualified     to     have     a     decree     in     the    Court     of 

ancery,    in  the    same    manner    ae    if    he    had    been    plaintiff    in    the    cause 

M«  depending :  And  a  question  arising,  Whether  the  £600  mentioned  in  the  first 

w  was  included  in  the  £2300  secured  by  the  second  mortgage,  or  whether  they 

w  distinct  sums ;  and  the  defendant's  counsd  having  offered  several  reasons  men- 
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tioned  in  the  said  decretal  order,  why  the  said  £600  should  be  supposed  to  tc  ifr 
eluded  in  the  £3300 ;  but  it  seeming  very  clear  by  the  second  deed  of  mortg&ge,  tk 
the  £600  was  not  included  in  the  £2300,  Uie  then  Lord  Chancellor  declared  hit  opiiiit 
accordingly ;  but  added,  that  since  the  defendant's  counsel  made  a  matter  of  it,  k 
would  have  some  of  the  judges  opinions  on  that  point:  And  in  the  mean  timedecnd. 
that  the  parties  should  go  to  an  account  before  two  of  the  masters,  in  rdation  tovU 
rents  or  profits  had,  or  might  have  been  received  out  of  the  premises  by  the  pUiutif 
or  his  father,  and  in  relation  to  the  interest  due  for  the  several  sums  of  £600  uJ 
£2300,  and  to  such  improvements  as  had  made  the  land  the  better,  and  to  the  chu^ 
occasioned  by  the  defendant  Hartpole  and  his  father,  and  to  the  interest  of  themisii* 
during  the  time  that  Sir  Robert  Hartpole's  father  enjoyed  the  lands  in  the  then  lie 
rebellion ;  and  the  masters  were  to  allow  the  defendant  such  consideratioo  u  ta? 
should  think  fit,  for  what  waste  of  woods  had  been  committed  by  the  plaintiff,  orliit 
father,  or  their  orders :  And  as  to  the  bond  of  £100  the  plaintiff  was  to  be  allowed  tiii 
same  with  interest,  in  case  he  could  prove  the  perfection  thereof  before  the  mssteis: 
and  they  were  thereby  armed  with  a  commission  to  examine  witnesses  as  to  the  proof 
of  the  bond,  and  also  to  any  other  matters  of  account  or  waste,  not  before  eiamiix' 
to;  and  tliey  were  to  settle  the  whole  account  as  far  as  they  oould,  and  to  report » 
particulars  in  which  tliey  were  not  able  to  settle  it. 

[273]  The  Masters  accordingly  entered  into  the  examination  of  the  matten  » 
ferred  to  them  by  this  decree,and  on  perusal  of  the  depositions  and  other  pnwfsti^ 
in  the  cause,  they  found  them  so  various,  uncertain,  and  disagreeing  with  eachotla. 
that  on  tlie  20th  of  June  1684,  they  reported  that  they  oould  not  proceed  to  thetr* 
stating  the  account,  and  settling  the  other  matters*  directed  by  the  decree,  until  ti» 
following  issues,  which  had  been  agreed  and  consented  to  by  all  parties,  should  k 
tried  in  such  manner  as  the  Lord  Chancellor  should  direct ;  viz.  I.  What  renti  u^ 
profits  had,  or  might  have  been  yearly  made  or  received  out  of  the  lands  in  theai^ 
order  mentioned,  by  the  plaintiff  or  hip  father,  without  wilful  default,  from  the  W«f 
May  1653,  to  the  1st  of  May  1660 ;  and  from  the  Ist  of  May  1660,  to  the  Ist  of  H«! 
1670 ;  and  from  Uie  1st  of  May  1670,  to  the  1st  of  May  1684 ;  over  and  abovetDtiii 
necessary  charges. — U.  Who  did  possess  and  enjoy  the  said  lands,  or  any  and  *bM 
port  thereof,  from  the  23d  of  October  1641,  to  tlie  1st  of  May  1653.— IIL  Whatw* 
or  destruction  of  woods  had  been  made  or  committed  by  the  plaintiff  or  his  ftther.ff 
either  of  their  orders,  on  the  said  lands,  or  any  and  which  of  them,  sinoethelstofMtf 
1653,  and  of  what  nature  were  such  woods  so  wasted  or  destroyed. — ^IV.  What  i» 
provemeuts  the  plaintiff  or  his  fatlier,  or  their  tenants  had  made  on  the  pranif* 
since  the  Ist  of  May  1653,  and  when  the  same  were  made,  and  by  whom,  and  of  *!>'' 
value,  and  how  much  the  said  lands  were,  or  had  been  bettered  -  thereby,  and  fn* 
what  time. — V.  What  charges  the  plaintiff's  father,  or  the  plaintiff,  had  been  »ta 
defending  the  said  lands  against  the  said  Allen's  statute,  or  any  other  and  *^ 
account,  till  the  Ist  of  May  1684. 

This  report  was  filed,  and  notice  given  of  the  filing  thereof  by  the  plaintiff's)^ 
in  court,  on  the  25th  of  June  1684  ;  and  though  William  Hartpole  attained  his  f<ill*f 
of  21  in  t^e  year  1692,  yet  no  step  was  taken  in  either  of  the  said  causes,  froia<^ 
25th  of  June  1684,  until  tlie  4th  of  April  1709 ;  which  was  several  years  after  thedeili 
of  the  said  Oliver  Walsh,  the  son,  which  happened  in  1697  ;  and  then  and  not  befm 
William  Hartpole  filed  an  original  bill,  in  the  nature  of  a  bill  of  revivor  again^t^ 
respondent  Hunt  Walsh,  eldest  son  and  heir  of  the  said  Oliver  the  son.  who,  os  » 
father's  death,  entered  into  possesion  of  the  mortgaged  premises ;  setting  fortt  tk 
several  matters  aforesaid,  and  particularly  the  decretal  order  and  report,  and  'i^ 
no  furtlier  proceedings  were  had  in  the  said  cause;  and  complaining,  that  the o* 
being  abated  by  tlie  death  of  Oliver  the  son,.tJie  respondent  refused  to  revive  the m<k 
and  try  tiie  said  issues;  but  had  entered  into  tlie  premises,  and  from  theooefoi^ 
received  the  rents  and  profits  thereof,  and  pretended  a  right  to  the  £600  and  l^ 
as  due  on  the  said  mortgages,  tliough  the  plaintiff  was  advised,  that  it  appeared  bjtl) 
said  deeds  of  mortgage,  tliat  the  £600  secured  by  the  first  deed,  was  included  in  t" 
£2300  secured  by  the  last  deed ;  and  tlierefore  the  plain-[274]-tiff  prayed  an  accet):'^ 
to  have  the  benefit  of  the  former  proceedings,  proofs,  and  decree  in  tli^  said  caa*"' 
Chancery,  and  to  revive  the  same,  and  offered  to  pay  what  should  finally  appear  to  I* 
due:  But  the  plaintiff,  in  tliis  his  bill,  did  not  object  to  the  issues  which  had  boo 
reported  by  the  Masters,  eitlier  as  improper  or  unnecessary. 
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The  respondent  Walsh  put  in  his  answer  to  thia  bill ;  ajid  thereby  insisted,  that 
two  sums  of  £600  and  £2300  were  distinct  sums;  and  that  ib»  said  Robert  and 
Uiam,  the  plaintiff's  ancestors,  were  attainted  for  the  rebeUion  in  1641 ;  and  that 
w  so  great  a  length  of  time,  the  plaintiff  ought  not  to  be  admitted  to  a  redemption, 
the  defendant  obliged  to  account  for  th&  rents  and  profits,  whioh  had  amounted 
10  more  than  £272  lOs.  per  ann.  The  respondent  likewise  added,  that  he  had  not 
f  made  several  improvements  on  the  premises,  but  that  he  had,  on  his  marriage, 
Jed  the  same  on  his  wife  Eleanor  Tench,  and  her  issue. 

In  July  1710,  William  Hartpole  filed  a  supplemental  bill  in  Chanowy,  against  the 
pondent  and  the  trustees  in  his  marriage  settlement ;  setting  forth,  that  he  know 
king  of  the  respondent's  marriage  settlement,  till  it  was  disclosed  by  his  answer ; 
1  therefore,  as  he  could  not  seek  relief  against  the  same  by  his  first  bill,  he  prayed 
ief  against  it  by  this. 

The  respondent  Walsh  answered  the  supplemental  bill,  and  set  forth  his  marriage 
icles,  and  that  he  made  the  same;  apprehending,  that  the  plaintiff,  having  so 
:g  surceased  any  proceedings  in  the  suit,  had  no  right  to  redeem. 
In  January  1713,  William  Hartpole  died,  leaving  issue  two  st/ns,  Robert,  the  dder, 
o  died  soon  after,  an  infant,  without  issue,  and  fiie  appellant. 
The  appellant,  in  February  1715,  and  during  his  minority,  filed  a  bill  of  revivor 
his  father's  suit,  and  the  proceedings  therein,  and  also  in  the  former  causes,  and  of 
)  said  decretal  or^^er  in  1683,  against  the  respondent  Walsh  and  the  trustees  in 
>said  settlement ;  and  prayed  he  might  stand  in  the  same  plight  and  condition,  with 
ipect  to  the  said  proceedings,  as  his  father  was  in  at  his  death ;  and  thereby  set 
:th,  that  several  of  the  leases  made  by  Oliver,  the  father  and  son,  were  expired,  and 
w  leases  made  at  an  improved  rent,  but  that  the  same  were  under-set ;  and  that  the 
ipondent,  by  cutting  woods  on  the  premises,  and  by  perception  of  the  rents  and 
ofits,  had  been  satisfied  what  was  due  for  the  principal  and  interest  on  the  said 
irtgages. 

The  respondent  Walsh  put  in  his  answer  to  this  bill ;  and  insisted,  that  the  mort- 
gee  were  not  redeemable  on  account  of  the  length  of  time  and  the  difficulty  of 
oounting,  and  denied  that  any  of  the  mortgaged  premises  were  under-set;  but 
erred,  that  the  whole  rents  and  the  yearly  value  hereof  amounted,  in  1716,  to  about 
138  a  year ;  and  that  he  had  made  considerable  improvements  on  the  lands  of  Bally- 
Ucaven,  and  had  never  out  down  any  woods. 

p76]  Though  issue  was  joined  in  this  cause  in  1720,  jret  no  further  proceedings 
ire  had  Uierein,  as  against  the  respondent  Walsh,  till  1730,  when  the  appellant 
;uned  his  full  age,  and  obtained  an  order  for  liberty  to  proceed  in  his  own  name, 
id  one  of  the  said  trustees  in  the  respondent's  marriage  articles  being  dead,  the 
pellant,  in  1733,  and  not  sooner,  applied  to  the  respondent  Walsh's  agent,  and 
lired  there  might  be  an  answer  filed  in  the  name  of  the  other  respondent  Philip 
Qch,  to  the  appellant's  said  biU,  whioh  was  filed  within  less  than  a  month  after  the 
Be  was  desired  ;  to  which  the  appellant  having  replied,  and  issue  being  joined,  the 
p^ant  examined  two  witnesses  only,  one  to  the  yearly  value  of  the  mortgaged 
nises,  and  the  other  to  the  proof  of  some  woods  out  down  by  Oliver  Walsh,  the  son, 
I  the  decree  in  1683;  whose  deposition,  relating  to  facts  which  were  in  issue 
)  cause  wherein  the  decree  was  made,  wa«  therefore,  not  permitted  by  the  Court, 
I  read  on  the  hearing. 

lie  respondent  Walsh  examined  many  witnesses  to  the  value  of  the  mortgaged 

fiises,  from  1692  to  1735 ;  and  it  was  proved  in  the  causes,  that  several  sums, 

unting  to  about  £2000  sterling,  were  expended  by  the  respondent  Walsh,  his 

■tors,  and  their  tenants,  in  valuable  and  lasting  improvements,  whereby  the 

lly  value  of  the  mortgaged  premises  had  been  much  raised,  and  that  the  rents 

]K>f  never  amounted  to  more  than  £272  10s.  from  1692  till  the  year  1713;  and, 

withstanding  the  several  improvemente  which  had  been  made,  never  exceeded  £450 

r,  till  the  year  1734;  and  that  at  that  time,  the  rents,  making  due  allowances  for 

Improvements,  did  not  amount  to  above  £600  a  year. 

Publication  having  passed  in  the  cause,  the  same  came  on  to  be  heard  before  the 
1  Chancellor  of  Ireland,  on  the  6th  and  9th  of  February  1736,  the  13th  and  14tli 
%.  the  18th,  19th,  21st,  22d,  25th,  29th,  and  30th  of  November,  and  Ist  of 
iinber  1737 ;  and  on  hearing  the  proofs  read,  and  on  debate  of  the  matter,  the 
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Court  w  as  pleased  to  take  time  to  consider  of  the  saine ;  and,  on  the  27th  of  Jaly  1158, 
his  Lordship  was  pleased  to  decree,  that  the  appellant's  bill  should  be  dismitied  fiik 
costs. 

From  this  decree  the  appellant  thought  proper  to  appeal ;  contending  (D.  Bjda. 
W.  Murray),  that  this  mortgage  appearwi  to  have  been  an  indefinite  mortgage  in  i» 
first  creation,  and  expressly  made  redeemaWe,  whensoever  the  principal  sum  of  iMM 
should  happen  to  be  paid  in  one  entire  pa3rment  to  the  mortgagee,  his  heirs  or  wifu, 
according  to  the  then  known  and  received  usage  and  method  in  Ireland  of  conwiif 
lands  in  mortgage;  and  therefore  it  was  apprehended,  that  no  length  of  timeoo^ 
to  be  insisted  upon,  in  bar  to  a  redemption  in  the  present  case,  contrary  to  the  pbii 
intent  of  the  parties,  and  the  positive  terms  of  their  agreement;  at  least  notbrti* 
respondent,  who  claimed  only  as  heir  at  law  to  the  mortgagee,  and  had  not  beai  ibl! 
to  shew  any  sale,  settlement,  or  other  disposition,  whereby  to  entitle  himself,  M»pi»- 
chaser  [276]  for  a  valuable  consideration,  to  any  part  of  the  premises.  Thittb 
repeated  submissions  of  Oliver  Walsh  to  a  redemption,  not  only  in  his  answer  to  tki 
bill  filed  against  him  in  1670,  but  in  all  his  own  bills  for  a  foreclosure ;  the  excepti« 
inserted  afterwards  of  that  rights  in  the  leases  made  by  him  of  the  premises;  togetiiff 
with  the  like  saving,  which  would  have  speared  in  the  respondent's  own  muriip 
articles,  if  he  had  thought  proper  to  produce  th^u ;  amounted  to  the  clearest  andmait 
explicit  acknowledgment  of  the  appellant's  undoubted  right  to  redeem  the  prani* 
notwithstanding  the  pretences  now  set  up  to  preclude  him.  And^that  any  objecnoa 
which  might  arise  in  this  case,  from  the  difficulty  of  accounting,  was  fully  wiswni 
by  the  appellant's  submitting  to  pay  the  principal  in  one  entire  payment,  andtcl* 
the  profits  be  set  against  the  interest,  according  to  the  plain  express  provisioo  of  tbt 
mortgage  deed ;  by  which  the  mortgagee  was  let  immediately  into  the  receipt  of  tlwe 
rents,  but  to  receive  no  interest,  except  the  mortgagor  should  pay  back  the  eouK 
principal  without  such  convenient  notice,  as  might  enable  him  to  look  oot  te 
another  security,  and  then  only  for  six  months ;  which  was  a  case  that  nwer  W 
pened.  It  was  therefore,  hoped,  that  the  decree  of  dismission  would  be  revened,  w 
that  the  appellant  would  be  let  into  a  redemption. 

On  the  other  side  it  was  argued  (J.  Strange,  T.  Clarke),  that  the  mortgage  den 
of  the  12th  of  March  1640,  comprising  all  the  mortgaged  premises,  put  it  in  thepo*^ 
of  the  mortgagee,  or  his  representatives,  to  ascertain  and  limit  the  time  of  redenpw 
by  demanding  the  mortgage  money  ;  and  such  demand  was  admitted  to  have  been  nu* 
by  Oliver  WiJsh,  the  son,  as  appeared  by  the  decree  of  1683.  But  if  there  hid  Iw 
no  such  admission,  it  was  conceived,  Ihat  the  filing  of  the  bill  by  Oliver,  the  heir  of  tte 
uiortjragee,  in  1671,  was  equivalent  to  an  actual  demand  of  the  mortgage  money;  »* 
therefore  from  that  time,  the  mortgage,  whatever  it  was  originally,  became  of  mi  • 
nature,  as  made  tJie  equity  of  redemption  liable  to  a  foreclosure,  either  by  «  dot* 
or  great  length  of  tim&  That  no  step  was  taken  towards  a  redemption  of  the  P* 
mises,  till  1670,  which  was  thirty  years  after  the  mortgages  were  made;  and '"' 
then,  the  bill  exhibited  by  Sir  R<^)ert  Hartpole,  tha  appellant's  grandfather,  ^ 
principally  founded,  not  upon  an  equity  of  redemption,  but  upon  a  legal  title  under  > 
settlement  set  up  by  him,  in  opposition  to  the  title  of  the  mortgagee ;  and  wba  >""' 
wards,  in  the  progress  of  that  cause,  it  was  thought  necessary  by  the  Masters  tonO"' 
the  account  was  referred,  and  by  ail  the  parties  concerned  in  the  *"* 
to  try  five  issues,  in  order  to  settle  the  account;  the  appellant's  ^' 
who,  though  nominally  a  defendant,  was,  nevertheless,  in  the  ^>^ 
of  a  plaintiff,  deserted  that  cause  ;  and  during  the  seventeen  ^ 
«vfter  he  came  of  age,  proceeded  no  further  in  it,  as  he  might  •» 
ought  to  have  done:  And  therefore,  after  so  much  delay  and  negligence  in  the ^ 
peUant's  ancestors,  as  well  as  in  the  appelant  himself,  and  at  so  great  a  diEtacB^* 
time  as  very  near  100  years,  it  was  conceived,  that  no  redemp-[277]-tion  o"'*^! 
mises  ought  now  to  be  decreed,  but  that  the  appellant  ought  to  be  left  to  hii  raits! 
at  law,  if  he  had  any.  For  it  would  be  vary  unequal,  that  the  mortgaged  pitoi* 
happening  by  the  accidental  rise  in  the  value  of  lands,  to  be  now  woitii  moreti* 
£29  00  the  appellant  should  therefore,  at  this  distance  of  time,  be  at  liberty  to  redeoi 
when  none  of  his  ancestors  ever  tendered,  or  even  offered  to  pay  the  £2900  wh«* 
lands  were  not  worth  so  much,  and  when  the  mortgagep,  or  any  deriving  under  ki*  j 
could  not,  on  account  of  the  mortgagor's  attainder,  ever  compel  either  him,  or»»y^ 
his  descendants,  or  pay  even  the  principal  money  due  on  the  mortgages,  thoagh'* 
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ands  were  fallen,  as  they  actually  were,  from  1641  to  1704,  ever  so  much  below  the 
ralue  of  such  principal  money.  But  if  a  redemption  was  to  be  decreed,  yet,  as  it 
ippears  by  the  mortgage  deeds,  that  the  respondent's  grandfaUier  advanced  £2900 
m  the  security  of  lands,  out  of  which  he  received  no  rents  or  profits  for  the  first  twelve 
rears,  from  the  beginning  of  the  rebellion  in  1641,  and  which  afterwards,  till  about 
1709,  (on  account  of  the  badness  of  the  times,  occasioned  by  that  rebellion  and  other 
lubeequent  accidents,  as  well  by  means  of  the  prior  incumbrances  laid  on  the  premises 
ty  Robert,  the  mortgagor,)  never  yielded  half  the  yearly  interest  of  the  principal  mort- 
gage mon^ ;  it  would  be  highly  unreasonable  to  decree  a  redemption  of  the  premises 
rithout  an  account,  by  setting  the  supposed  imaginary  profits,  great  part  of  which 
rere,  in  fact,  received  by  the  mortgagor  and  his  son,  agrainst  the  interest ;  and  decree- 
itg  the  respondent  only  the  £2900  originally  advanced,  the  value  of  which,  at  this 
listance  of  time,  is  not  above  one  third  of  what  it  was  at  the  time  of  advancing  it : 
Lnd  if  an  account  was  to  be  directed,  it  would  be  absolutely  impossible  to  settle  that 
iccount,  which  comprehends  a  period  of  100  3rear8,  and  a  proportionable  variety  of 
ransactions ;  for  even  50  years  ago,  it  was  thought  impossible  to  settle  the  account, 
rhic^  was  then  requisite  to  be  taken,  without  a  trial  of  five  issues ;  none  of  which  had 
jeen,  nor  could  now  be  tried,  or  the  matters  to  which  they  related  cleared  up,  by  any 
iying  witnesses.  That  it  appeared  by  the  multiplicity  of  bills,  answers,  and  proceed- 
ings in  the  causes,  that  the  respondent  and  his  ancestors  had  been  put  to  very  great 
npences  in  recovering  and  keeping  possession  of  the  mortgaged  premises,  after 
laving  been  forcibly  turned  out  by  the  original  mortgagor  himself,  during  the  re- 
lellion  in  1641,  and  in  defending  their  title,  first  in  ti^e  two  Courts  of  Claims,  and 
afterwards  in  the  Exchequer  and  Chancery  in  Ireland ;  but  which  expencee  it  was 
low  impossible  to  ascertain :  And  therefore  it  was  hoped,  that  the  appeal  would  be 
iismissed  with  costs. 

AccoRDiNOLT,  after  hearing  counsel  on  this  appeal,  it  was  ordbrbd  and  aojudobd, 
that  the  same  should  be  dismissed ;  and  the  decree  therein  complained  of,  affirmed. 
(Jour.  vol.  25.  p.  516.) 

[278]  Case n 8. — Dame  Mart  Lake,  Widow, — Appellant;  Alice  Mason, 
Widow, — Bespcmdent  [14th  April  1746]. 

[MeVs  Dig.  i.  337.] 

There  being  accounts  subsisting  between  A.  and  B.  a  banker,  B.  gives  a  cash  note 
to  E.,  a  trustee  for  C,  for  £5000,  and  A.  mortgages  his  estate  to  another  trustee 
for  C.  as  a  collateral  security  for  the  money.  C.  keeps  the  note  by  him  ;  and 
after  the  mortgage  was  forfeited,  B.  becomes  bankrupt ;  A.  brings  his  bill  for 
relief  against  the  mortgagee,  because  C.  neglected  to  turn  the  note  into  money. 
Held  that  A.'s  estete  was  liable  to  pay  the  principal  and  interest  due  on  the 
mortgage. 

On  an  appeal,  the  House  reserved  giving  judgment  upon  the  point,  till  an 
account  is  taken  between  the  parties.  The  account  is  accordingly  taken,  but 
before  the  appeal  is  brought  on  again,  one  of  the  parties  dies ;  and  the  suit 
below  is  thereupon  regularly  revived.  This  is  sufficient,  and  the  appeal  it- 
self need  not  be  revived. 

Dbcbbb  of  Lord  Harcourt,  C.  ArPiRMiD. 

The  case  depends  on  its  own  peculiar  circumstances.  See  2  Eq.  Ab.  481. 
c.  14. 

The  facts  of  this  case  having  been  already  steted,  upon  occasion  of  the  appeal  in. 
the  year  1717  (see  Brown  P.  C.  vol.  2.  p.  495.  tit.  Demurrer,  Ca.  1.);  it  is  now  only 
necessary  to  state  the  subsequent  proceedings,  which  laid  a  ground  for  the  present 
final  determination. 

Pursuant  to  the  order  made  on  hearing  that  appeal,  the  Master,  on  the  23d  of 
February  1731,  made  his  report;  whereby  he  certified,  that  on  the  13th  of  September 
1707,  there  was  a  balance  of  £16,235  78.  lOd.  due  from  Mason  to  the  Newdls;  and 
fiut  at  tiie  time  of  their  failure,  there  was  a  balance  of  £12,433  9s.  Id.  due  to  them 
^m  Mason. 

Many  exceptions  were  token  to  this  report,  which  was  argued  and  re-argued,  and 
wveral  issues  were  thereupon  directed  to  be  ta'ied ;  but  both  sides  appealed  from 
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several  parts  of  the  orders  made  on  that  occasion :  And  upon  the  hwrisg  o!  ia 
appeal,  on  the  4th  of  March  1736,  some  of  those  orders  vere  reversed,  tnA  wAs 
issue  was  directed.     (Jour.  vol.  25.  p.  38). 

This  issue  being  tried  accordingly,  the  cause  was  heard  on  the  4di  of  Jiilj  IiU, 
upon  the  equity  reserved,  and  for  further  directions,  before  the  Lord  ChuKtlk 
Hardwicke ;  when  it  was,  amongst  other  things,  ordered,  that  it  should  be  refenedi 
the  Master  to  rectify  the  former  report,  according  to  the  several  directiom  thra  gin 

Pending  these  transactions,  Joseph  Newell  died,  having  made  his  vill,  uxi  t^ 
pointed  Benjamin  Stoakes  and  others  executors ;  but  Stoakes  only  proved  tiw ns 
and  the  suits  and  proceedings  were  therefore,  revived  against  him.  Charlei  M»c 
also  died,  having  first  made  his  will,  dated  the  10th  of  September  1739,  andthmii 
devised  to  his  wife  Alice  Mason,  her  heirs,  executors,  adininistratorg,  and  Mi^ 
all  his  real  and  personid  estate;  and  appointed  her  sole  executrix  of  his  vill,  udik 
duly  proved  the  same. 

Sir  Bibye  Lake  afterwards  exhibited  his  supplemental  bill,  in  the  nature  o!  i 
bill  of  reivivor,  against  the  said  Alice  Mason  widow,  devisee  and  executrix  of  Quria 
Mason,  and  against  Richard  Mason,  his  son  and  heir :  And  the  said  Alice  Ussoii,k 
her  answer,  [279]  insisted  upon  the  devise  made  to  her  by  the  will;  and  tliatsheni 
well  entitled  to  all  the  real  and  personal  estate  which  Charles  Mason  died  seised  e 
possessed  of.  But  the  said  Richard  Mason,  by  his  answer,  declaimed  all  right « 
interest  in  or  to  the  premises,  or  any  part  thereof.  And  upon  hearing  this  suRit 
mental  cause  on  the  16th  of  November  1741,  it  was  decreed,  that  the  former  saiiid 
decree  should  stand  revived,  and  be  carried  into  execution ;  and  that  the  pnnt 
parties  should  be  at  liberty  to  proceed  in  the  account  thereby  directed,  induii* 
manner  as  if  the  said  Charles  Mason  had  been  living. 

Accordingly,  the  Master  made  another  report,  dated  the  5th  of  March  174J,  ai 
thereby  certified,  that  the  said  Charles  Mason  was  indebted  to  the  Nevdi  i^ 
£9120  Os.  8d.  on  the  said  13th  of  September  1707,  after  having  credit  for  IM 
which  he,  on  that  day,  received  from  Thomas  Lake,  as  the  consideration  of  tlie  i^ 
denture  of  mortgage  in  Uie  original  decree  mentioned,  and  which  was  paid  om  If 
him  to  the  Newells :  And  that  the  said  Charles  Mason  was  indebted  to  the  NenJio 
t^e  balance  of  accounts,  in  £3818  2s.  7d. 

Before  this  report  was  absolutely  confirmed,  Sir  Bibye  Lake  died ;  having  w* 
his  will,  dated  the  5th  of  September  1743,  and  thereby  appointed  the  petitioner  lii 
executrix  and  residuary  devisee  of  all  his  estate;  and  soon  after  his  death,  shepre^ 
the  will ;  and  the  proceedings  in  the  causes,  which  became  abated  by  the  i^^ 
Sir  Bibye  Lake,  being  revived,  the  last  mentioned  report  was  absolutely  confinw' 
but  before  any  further  proceedings  were  had,  the  said  Benjamin  Stoakes  died;»ii^ 
upon  letters  of  administration  of  the  personal  estate  of  Joseph  Newell,  unadminiitew 
by  the  said  Benjamin  Stoakes,  with  the  will  of  Joseph  Newell  annexed,  weregrut" 
to  Greorge  Payne,  Esq.  in  trust  and  for  the  benefit  of  his  Majesty. 

There  was  due  to  Sir  Bibye  Lake,  by  the  Master's  report  of  the  17th  of  Nota** 
1715,  £11,537  Os.  5d.  and  the  same  still  remained  due  with  interest  fromth«t'''*J 
and  the  petitioner,  as  his  representative,  was  entitled  to  whatever  benefit  aio  ?* 
vantage  he  had  under  thje  decrees  and  several  orders  made  in  these  cause!:''"* 
were  now  ripe  for  final  judgment,  upon  the  matters  so  reserved  by  the  order  of  d*'"* 
of  May  1717. 

The  principal  reasons  insisted  on  by  Mr.  Mason,  upon  the  hearing  of  tw  "* 
appeal  for  reversing  the  decree,  were,  that  the  £5000  was  a  loan,  not  to  Mr.  »•■* 
but  to  the  Newells,  who  gave  their  notes  for  that  sum ;  that  this  mortgage  ns  oWJ 
a  collateral  security,  and  that  he  was  not  really  indebted  to  the  Newells  at  the  ^ 
of  such  loan. 

But  it  now  appeared  by  the  Master's  report,  that  so  far  were  the  Ne«D«  "* 
being  indebted  to  Mason  on  the  13th  of  September  1707,  the  time  when  fhemortg^ 
was  made,  that  he  was  on  tliat  day  indebted  to  them  in  £9120  Os.  8d. ;  and,  atthettW 
of  their  failure,  on  the  6th  of  December  following,  ha  was  indebted  to  them  * 
£3818  28.  7d.  so  that  there  did  not  appear  to  be  the  least  co-[280]-lour  for»]n* 
that  this  mortgage  was  only  a  collateral  security  for  the  Newells ;  especially-  «'* 
at  the  time  of  the  execution  of  the  moTtgage,  the  £5000  lent  was  paid  by  Mr.  hi^  " 
Mason's  own  hands,  and  applied  to  pay  part  of  his  debt  to  the  Neweils ;  on  ^  ''^ 
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trary,  booh  after  the  failure  of  the  Newells,  Mr.  MaBon  owned  this  to  be  his  o-wn  debt ; 
and  never  pretended,  that  the  Newells  were  any  otherwise  concerned  than  as 
security  for  him,  till  after  the  filing  of  the  bill  by  Thomas  Lake ;  there  seemed  there- 
fore no  reason  to  be  offered  against  affirming  the  said  decree,  and  giving  the  proper 
directions  consequential  thereto :  And  therefore  the  petition  prayed,  that  that  part 
of  the  decree,  from  which  the  said  Charles  Mason  so  appealed  as  aforesaid,  might  be 
affirmed. 

To  this  petition  Mrs.  Mason  put  in  an  answer,  admitting  the  several  facts  and 
proceedings  therein  stated ;  but  insisted,  that  as  the  appeal  brought  by  Charles  Mason, 
against  the  original  decree  of  December  1713,  abated  by  his  death,  and  the  death  of 
Sir  Bibye  Lake,  and  had  not  been  revived  by  the  respondent,  nor  had  she  brought 
any  new  appeal  against  the  said  decree,  such  appeal  was  at  an  end,  and  ought  not  to 
be  farther  proceeded  in :  But  that  the  petitioner  ought  to  have  carried  that  decree, 
and  the  other  proceedings  in  the  Court  of  Chancery  into  execution,  according  to  the 
method  prescribed  by  the  rules  and  orders  of  that  Court ;  and  that  therefore,  no  judg- 
ment should  now  be  given  by  the  House  in  that  appeal. 

But  on  behalf  of  the  petitioner  it  was  submitted  (D.  Ryder,  W.  Murray,  W.  Hamil- 
ton), that  her  present  application  was  not  only  proper,  but  absolutely  necessary,  to 
have  the  cause  finally  determined :  For  Mr.  Mason  having  appealed  from  that  part 
of  Lord  Harcourt's  decree,  which  charged  his  estate  with  X5000  and  interest,  and 
directed  the  same  to  be  sold  for  satisfaction  thereof ;  and  the  house  having  reserved 
giving  judgment  on  the  point  in  question,  till  the  account  should  be  finished,  and 
directed  the  parties  to  resort  back  again  when  that  was  done ;  there  was  a  stop  to  all 
proceedings  in  the  Court  of  Chancery,  except  such  only  as  related  to  the  account; 
and  it  was  impracticable  for  the  parties  to  proceed  a  step  farther,  without  resorting 
back  to  the  House  for  their  determination.  It  was  therefore  immaterial,  whethen 
the  appeal  was  revived  by  the  respondent,  or  not;  for  the  cause  itself  being  revived 
in  the  ordinary  way  in  the  Court  of  Chancery,  the  petitioner  had  thereby  a  right  to 
apply  to  the  House,  which  she  had  done,  and  humbly  hoped  for  their  judgment  upon 
the  case. 

After  hearing  counsel  for  the  petitioner,  and  none  appearing  for  the  respondent, 
it  was  ORDERBD  and  adjudobd,  that  so  much  of  the  said  decree  of  the  9th  of  December 
1713,  as  was  complained  of  in  the  said  appeal,  should  be  affirmed.  (Jour.  vol.  26. 
p.  662.) 


p81]  Case  19. — Roger  Palmer  and  another, — Appellants;  George  Jackson 
and  others, — Bespondents  [11th  May  1756]. 

[Mews'  Dig.  xiv.  1720.     See  37  and  38  Vict.  c.  57,  s.  7.] 

On  a  bill  filed  to  redeem  a  mortgage,  66  years  after  the  date  of  it,  47  years  after 
the  mortgagee  had  got  into  possession,  after  five  ejectments  brought  to  defeat 
his  estate  by  a  title  paramount,  and  ^fter  refusing,  by  four  different  answers, 
to  come  to  an  account  on  the  foot  of  the  mortgage,  and  redeem  the  lands,  a  re- 
demption was  decreed,  and  an  account  of  the  rents  and  profits  directed.  - 

Dbcreb  of  the  Irish  Chancery  apfirmbd.     See  ante,  case  4.  and  the  note 
there  [5  Bro.  P.  C.  187]. 

Captain  Francis  Jackson  passed  a  patent  fcr  several  lands  in  the  county  of  Mayo, 
in  Ireland,  which  were  granted  to  him,  and  others  who  had  served  under  him,  during 
the  war  which  commenced  in  that  kingdom  in  the  year  1641,  and  he  afterwards  ac- 
quired several  parcels  of  those  lands  from  the  persons  respectively  entitled  thereto ; 
and  being  seised  thereof  in  fee,  and  having  three  sons,  William,  Samuel,  and  Oliver, 
the  said  Francis,  by  deeds  of  lease  and  release,  dated  the  18th  and  19th  of  December 
1674,  conveyed  part  of  those  lands  to  trustees,  to  the  use  of  himself  and  his  wife 
Elizabeth  for  life ;  remainder  to  his  tliird  son  Oliver,  who  h^  lat^y  intermarried 
with  Jane  King,  for  life ;  remainder  to  the  first  and  other  sons  of  Oliver  by  the  said 
Jane,  in  tail  male ;  remainder  to  Samuel  the  second  son  of  Francis,  and  the  heirs 
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male  of  his  bod7 ;  remainder  to  the  right  heirs  of  Oliyer :    But  ao  estate  vu  limited 
to  the  trustees  to  support  the  coatingeut  remainders. 

Francis  Jackson  died  in  1676,  William  his  ddeat  son  died  without  issue,  Sunwi 
the  second  son  died,  leaving  issue  a  daughter,  who  intermarried  with  Andrew  Siit 
wood.  Elizabeth  the  wife  of  Francis,  being  also  dead,  Oliver  entered  upon  the luds 
comprised  in  the  settlement  of  1674,  and  taking  advantage  of  the  omission  of  tniatw 
to  support  the  contingent  remainders,  and  baring  no  issue,  he  in  Easter  Term  16^1 
levied  a  fine,  and  Buffered  a  recovery,  and  thereby  vested  the  fee  in  hinuelf.  fii 
afterwards  purchased  some  other  lands,  and  having  borrowed  £2200  from  Sir  Mi 
Davis,  he  mortgaged  his  estate  for  the  same;  and  in  the  mortgage  deeds,  seems  to btia 
taken  the  denominations  indiscriminately  from  his  father's  patent,  without  attad- 
ing  properly  to  his  own  right  in  them. 

For  by  lease  and  release,  dated  the  8th  and  9th  of  December  1681,  Oliver  (»» 
veyed  to  Sir  John  Davis  and  his  heirs,  not  only  the  lands  comprised  in  the  settlaneit 
of  1674,  and  the  oth^-  lands  which  he  had  purchased,  some  part  whereof  he  had  hdm 
mortgEiged  to  William  Enos,  but  also  some  denominations  of  his  [282]  father's  luA 
which  were  not  comprised  in  the  settlement  of  1674,  and  to  some  denominations  of 
which,  neither  he  or  his  father  had  acquired  the  equitable  right  from  the  other  td- 
venturers ;  subject  to  a  proviso  of  redemption  on  repayment  of  the  said  £2200  at  the 
end  of  nine  years,  with  interest  at  the  rate  of  £10  per  cent,  per  annum,  to  be  pud 
half  yearly  in  the  mean  time,  but  with  power  for  the  mortgagee  to  call  in  the  muf 
at  a  certain  short  time  therein  mentioned. 

Sir  John  Davis  never  received  any  part  of  the  principal  or  interest  of  this  deh 
during  his  life:  He  died  in  1691,  leaving  his  son  Paul  Davis  his  heir  and  eiecutor: 
who  finding  so  large  an  arrear  of  interest,  and  liaving  called  to  no  purpose  for  bis 
money  in  1692  entered  upon  such  part  of  the  mortgaged  premises  as  he  could  get  into 
possession  of,  but  which  feU  short  of  the  whole. 

Oliver  Jackson  the  mortgagor  died  in  1694,  leaving  Jane  his  widow,  and  twosoei, 
John  and  Oliver,  who  were  bom  after  the  fine  and  recovery  suffered  by  their  fatte, 
in  1681. 

Jane  the  widow,  not  having  been  paf  ty  to  the  mor'tgage  deed,  set  up  her  title  to 
dower  out  of  the  mortgaged  estates ;  and  a  claim  was  made  on  the  behalf  of  John,  tk 
eldest  son,  to  all  the  lands  comprised  in  the  eettlement  of  1674,  upon  a  suggntioii. 
that  he  was  bom  before  the  fine  and  recovery  in  1681,  and  that  his  remainder  n> 
not  barred  thereby ;  wherefore  they  threatened  to  bring  ejectments  for  recovering 
those  lajids. 

At  this  time,  the  lands  of  which  the  mortgagee  ob^ined  possession,  prodooed  > 
very  considerable  income  over  and  above  I  ho  quit-rent  reserved  to  the  crown;  W^ 
the  original  mortgage  deed  to  Sir  John  Davis  having  been  lost  during  the  trouUa 
in  Ireland,  and  Paul  Davis  being  apprehensive  that  he  could  not  support  hie  title « 
law  without  it,  he,  in  1696,  exhibited  a  bill  in  the  Court  of  Chancery  in  IK" 
land,  against  Jane  Jackson,  John  Jackson,  and  others,  for  a  discovery  of  the  mortgi9 
deed  and  settlement,  and  other  writings  relating  to  the  estate;  and  also  to  discof* 
the  time  of  the  birth  of  John  Jackson,  and  for  an  injunction  to  stay  the  proceedings 
at  law,  and  for  general  relief ;  suggesting,  that  the  mortgaged  premises  yielded  at 
that  time  not  above  £30  a  year,  clear  of  all  outgoings. 

Jane  Jackson  and  John  Jackson,  by  tlie  said  Jane  his  mother  and  guardiaOi  P"' 
in  their  answers  to  this  bill ;  and  thereby  they  admitted  the  mortgage  made  by  Oliw 
Jackson  to  Sir  John  Davis  for  securing  the  £2200  and  interest,  ajid  that  the  counter 
part  thereof  was  in  their  hands.  They  set  forth  the  purport  of  the  setdementof 
1674,  and  said  that  John  Jackson  was  born  the  26th  of  March  1681.  They  aJl««» 
that  the  mortgaged  premises  had,  before  the  late  troubles  in  Ireland,  been  wrth  fW 
per  ann.  and  were,  at  the  time  of  putting  in  their  answer,  as  they  belieyed,  writ 
above  £100  per  ann.  Jane  the  widow,  insisted  on  her  right  of  dower  in  the  mo'* 
gaged  premises;  and  John  Jack-£283]-80n  insisted  upon  a  title  paramount  the  m«| 
gage,  by  virtue  of  the  settlement  of  1674  ;  alleging  that  the  entail  had  not  been  barrel 
and  that  he  intended  to  proceed  at  law  for  the  recovery  of  the  premises  from  themoft" 
gagee.  There  were  no  farther  proceedings  in  this  suit  at  that  time.  Jane  Jacksffl 
recovered  her  dower  at  law ;  biA  no  attempt  was  then  made  by  John  Jackson  to  enrt 
the  mortgage& 
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The  profits  of  the  estate  falling  very  short  of  the  interest  of  tlie  money  originally 
lent,  and  the  debt  being  greatly  swelled  above  the  value  of  the  estate,  as  estates  were 
valued  in  Ireland  at  that  time,  and  no  likelihood  tliat  the  representatives  of  the 
mortgagor  could  ever  be  brought  to  redeem  the  mortgage,  and  it  being  extremely 
troublesome  for  Paul  Davis  to  keep  an  estate  in  hand,  which  was  at  so  great  a  distance 
from  his  own  estate,  and  his  usual  abode,  and  in  order  to  get  the  best  rent  that  could 
be  had  for  the  game,  and  for  the  better  improvement  thereof,  he,  by  indenture  of  lease, 
dated  the  30th  of  November  1699,  demised  the  mortgaged  premises  to  Francis 
Palmer  and  Charles  O'Hara  Esqrs.  for  tliree  lives  renewable,  but  so  as  not  to  continue 
longer  than  Davis's  interest  in  the  premises  should  subsist,  at  the  yearly  rent  of  £260, 
to  commence  from  the  Ist  of  May  then  next  ensuing.  This  was  the  highest  rent 
which  then  could  be  had  for  the  lands ;  and,  out  of  this  rent,  tlie  quit  rent  amounting 
to  about  £30  was  to  be  paid,  and  £80  per  ann.  the  dower  recovered  by  Jane  Jackson ; 
so  that  the  ne/t  profits  to  Davis  amounted  to  no  more  than  about  £160  a  year. 

Paul  Davis  having  in  the  whole  received  but  £721  58.  5d.  from  the  commence- 
ment of  the  mortgage,  and  there  being  above  £5500  due  for  principal  and  interest, 
he,  by  indentures  of  lease  and  release,  dated  tlie  24th  and  25th  November  1702,  con- 
veyed all  his  righx  and  title  to  the  mortgaged  premises  to  John  Lovett  Esq.  and  his 
heirs,  in  trust  for  the  said  Francis  Palmer,  to  whom  O'Hara  had  before  made  over 
his  right  under  the  lease  of  1699 ;  and  by  this  indenture,  Davis  covenanted  to  make 
good  the  title  to  the  mortgaged  premises,  in  the  manner  therein  mentioned. 

About  the  same  time,  John  Jackson  brought  an  ejectment  for  the  lands  comprised 
in  the  settlement  of  1674,  founding  his  claim  upon  that  settlement,  and  insisting, 
that  the  intail  was  not  barred  by  the  fine  and  recovery  in  1681 ;  but  Paul  Davis  ap- 
pearing, and  making  defence,  John  Jackson  did  not  proceed  farther  in  that  suit^  He 
died  in  1704,  witJiout  issue,  leaving  his  brother  Oliver  his  heir  alt  law. 

In  1714,  Oliver  Jackson  revived  the  pretensions  formerly  set  up  by  his  brother 
John,  and  brought  an  ejectment  for  the  lands  comprised  in  the  settlement  of  1674. 
To  this  suit  Paul  Davis  (then  Lord  Mount  Cashell)  appeared,  and  made  defence ;  he 
being  concerned  in  interest  by  virtue  of  the  covenant  oontained  in  his  assignment 
to  Francis  Palmer.  And  soon  afterwards,  both  Lord  Mount  Cashell  and  Francis 
Palmer  exhibited  a  bill  in  the  Court  of  Chancery  in  Ireland,  against  Oliver  Jackson, 
for  a  disco-[284]-very  of  the  mortgage  deed,  the  original  of  which  had  been  lost  as 
aforesaid;  and  likewise  for  a  discovery  of  the  settlement  of  1674,  and  the  circum- 
stances of  the  fine  and  recovery  which  barred  the  same,  and  for  an  injunction  to  stop 
proceedings  at  law  in  the  ejectment;  and  that  Oliver  Jackson  might  account  on  the 
foot  of  the  mortgage,  and  pay  what  should  appear  due,  or  be  foreclosed  of  the  equify 
of  redemption  of  the  mortgaged  premises. 

Oliver  Jackson  put  in  his  answer  to  this  bill,  and  thereby  admitted  the  mortgage ; 
but  denied  that  Lord  Mount  Cashell,  or  Francis  Palmer,  were  entitled  to  the  mort- 
gaged premises ;  and  insisted,  that  he  was  himsdf  entitled  to  the  same  by  virtue  of 
the  settlement  of  1674.  He  absolutely  refused  to  come  to  any  account  on  the  foot  of 
the  mortgage ;  and  insitjted  on  his  right  to  proceed  in  the  ejectment  for  recovery  of 
the  estate  under  the  settlement,  which  he  admitted  he  set  up  in  order  to  defeat  the 
title  of  the  morl^agee. 

This  suit  afterwards  abated  by  the  death  of  Lord  Mount  Cashell,  and  in  1719, 
Oliver  Jackson  caused  a  new  ejectment  to  be  brought  upon  the  plan  of  the  former ; 
to  which  Edward  then  Lord  Mount  Cashell,  son  and  heir  of  Paul  Lord  Mount  Cashell, 
by  his  guardian,  appeared  and  made  defence ;  and  together  with  Francis  Palmer,-  in 
1720,  exhibited  a  new  bill  in  the  Court  of  Chancery  in  Ireland  against  the  said  Oliver 
la  kson,  of  the  like  purport  with  the  former  bill ;  and  Oliver  Jackson  put  in  the  like 
inswer  as  he  had  done  to  the  former  bill,  relying  upon  the  settlement,  and  refusing  to 
;o  into  an  account  on  the  mortgage.  But  Francis  Palmer  dying  in  June  1721,  and 
31iver  Jackson  dying  in  February  following,  these  suits  also  abated. 

The  respondent  George  Jackson,  the  eldest  son  and  heir  of  the  laM  named  Oliver 
Fackson,  brought  a  new  ejectment  in  1722,  for  recovery  of  the  lands  contained  in  the 
^ttlement;  to  which  ejectment  Edward  Lord  Mount  Cashell  appeared  and  made  de- 
!ence;  and  he  together  with  Roger  Palmer,  the  brother  and  heir,  and  one  of  the  de- 
risees  of  Francis  Palmer,  and  ako  his  acting  executor,  exhibited  their  bill  of  revivor 
knd  supplemental  bill  against  the  respondent  George  Jackson,  to  revive  the  last  men- 
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iioned  suit,  and  for  relief  against  this  new  ejectment  brougrhx  by  Mm  to  itkev 
mortgageeB  of  their  security. — To  this  bill  the  respondent  George  appesndWa 
guardian,  he  being  then  under  age,  and  by  his  answer,  insisted  on  a  right  tm^ii 
settlement  of  1674 ;  and  that  Oliver  Jackson  his  grandfather  being  tenant  forlnt* 
security  entered  into  by  him  could  bind  or  charge  the  lands  contained  in  tksd^ 
ment,  for  any  longer  term  than  his  own  life;  and  tiberefore  insisted,  he  ought  eti 
be  restrained  from  proceeding  to  try  his  title  at  law :  And,  no  injunction  beia* 
tained,  the  respondent  George  Jackson  proceeded  in  his  ejectment:  Anddvoa 
coming  on  to  be  tried  at  the  bar  of  the  Court  of  Common  Pleas  in  Ireland  in  ViTiM 
it  being  proved  at  the  trial,  that  John  Jackson  the  eldest  son  of  Oliver,  the moitti^ 
was  not  bom  till  [285]  some  time  after  the  fine  was  levied  by  his  father  to  birii 
settlement  of  1674,  a  verdict  was  found  against  the  respondent  George  Jackwt:ai 
from  that  time,  till  the  year  1739,  the  appellants  remained  unmc^ested  ktiie» 
spondent. 

But  some  time  afterwards,  Michael  Kirkwood,  the  grandson  of  Samuel  Js(b£ 
and  heir  at  law  of  Francis  Jackson,  brought  ejectoients  for  some  of  the  lutdsES- 
tained  in  the  mortgage  made  by  Oliver  Jackson,  which  were  not  comprised  ii" 
settlement  of  1674,  and  which  he  claimed  as  heir  at  law  of  Francis,  and  vhidiki'' 
cordingly  recovered,  as  the  appellants  were  not  in  possession  of  the  tet&aieii 
1674,  which  defeated  the  title  of  tJie  heir  at  law ;  although  in  some  years  after, ra* 
1736,  the  appellants,  having  got  access  to  the  settlement,  became  qualified  to  w* 
again  some  part  of  the  lands  so  evicted  by  the  heir  at  law,  it  appearing  that  tiief »« 
actually  comprised  in  that  settlement. 

In  1739,  fifty-five  years  after  the  original  mortgage,  and  forty-seven  ye*"  * 
the  mortgagee  got  into  possession,  after  five  ejectments  brought  to  defeat  his  ^ 
by  a  title  paramount;  and  after  refusal,  by  four  different  answers,  to^xnefc* 
account  upon  the  foot  of  the  mortgage,  and  redeem  the  mortgaged  lands;  fc* 
spondent  finding,  by  the  eventual  rise  of  lands  in  Ireland,  and  by  the  improwa* 
made  upon  the  premises,  that  they  might  be  worth  redeeming,  and  that  therepi* 
t&tivee  of  the  mortgagee  would  be  under  great  difficulties  to  make  out  and  duf* 
estate  with  the  expencee  they  had  been  at ;  he  exhibited  his  bill  in  the  Court  of  On"''! 
in  Ireland  against  the  appellant,  and  otliers,  setting  forth  the  settlMnent  m**? 
Francis  Jackson  in  1674,  on  his  grandfather  Oliver,  and  the  mortgage  to  Sir  J* 
Davis,  but  contesting  the  validity  thereof,  although  it  had  been  established  If* 
verdict  upon  the  ejectment:  He  likewise  set  forth  the  several  proceedings  iff  1* 
ments,  and  bills  before  mentioned  ;  and  notwithstanding  the  long  lapaeof  time-'* 
the  repeated  refusals  by  himself  and  his  ancestors  to  come  to  an  account,  he  ^ 
prayed  a  redemption  of  the  mortgage,  and  a  general  account ;  and  insisted,  ti«* 
bills  filed  in  1720  and  1722,  left  the  equity  of  redemption  still  open  to  him,  new* 
standing  the  length  of  time.  , 

The  appellant  Roger  Palmer  the  elder  appeared,  and  put  in  his  ans«r:  w 
thereby  set  forth  his  title  to  the  premises  under  the  mortgage,  as  he  was  ^•''f  * 
and  heir  of  Roger  Palmer,  deceased,  the  brother  and  heir  of  Francis  Palmer;  »'* 
he  and  the  mortgagee,  and  his  assigns,  under  whom  he  claimed,  had  been  inthet^ 
possession  of  the  mortgaged  premises  ever  since  the  year  1692;  and  thatthef'* 
been  put  to  very  great  expence  in  defending  the  title  to  the  mortgaged  P'*''''*J'^j 
insisted  on  the  difficulty  and  hardship  of  accounting  for  so  great  a  length  of^ 
back,  and  on  the  said  length  of  possession ;  and  also  upon  an  act,  made  by  the  P^ 
ment  of  Ireland,  8  Geo.  I.  intitled,  An  act  for  the  more  effeettud  quieting  ""^"'^ 
possessions,  and  preventing  vea;-[286]-o*M'M«  suits  at  law;  whereby  i* ''*"°'rj^ 
"  That  in  case  any  mortgagee  or  mortgagees  of  any  lands,  tenements,  or  her«»' 
ments  whatsoever,  had  been  in  possession  thereof  by  the  space  of  twenty  y»» 
upwards ;  and  the  mortgagor  or  mortgagors,  or  his  or  their  heirs,  executors,  »™*J 
trators,  or  assigns,  or  the  person  or  persons  entitled  to  the  equity  of  redemp"* 
such  land,  tenements,  or  hereditaments,  had  permitted  the  mortgagee  or  mort^  ^i 
his  or  their  heirs,  executors,  administrators,  or  assigns,  to  continue  in  P"''*!*'  u 
the  mortgaged  premises,  without  bringing  his  or  their  suit  to  redewn  the  ^*^V^ 
bring  the  mortgagee  or  mortgagees,  his,  her,  or  their  heirs,  executors,  "'^'"'^luii 
or  assigns  to  an  account  for  the  profits  of  the  lands  and  premisee  '"'"''P^  L^ 
should  not,  before  the  29th  of  September  1723,  commence  their  suit  in  equity 
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:  dtaem  such  mortgage,  or  for  the  recovery  of  the  poflseesion  of  the  said  mortgaged 
r premises,  and  prosecute  the  same  with  effect;  in  every  such  oaae  it  should  be  lawful 
:  ior  the  person  or  persons  claiming  the  interest  or  estate  in  any  such  mortgage  or 
:.mortgageB,  in  all  courts  of  equity,  to  plead  such  possession  in  bar  of  any  relief ;  and 
r  that  the  mortgagee  or  mortgagees,  their  heirs,  executors,  administrators,  or  assigns, 
•-■hould  hold  the  lands  and  premises  mortgaged  to  them,  freed  and  discharged  of  and 
.  from  aU  equity  of  redemption  whatsoever ;"  and  said,  he  hoped  to  have  the  benefit 
I'^'tiifireof,  in  the  same  manner  as  if  he  had  pleaded  the  same  in  bar. 

The  appellant  Roger  Palmer  the  younger,  also  appeared  and  put  in  his  answer, 

.-.ftnd  thereby  set  forth,  that  his  father  Thomas  Palmer,  who  was  tJie  younger  son  of 

;  Boger  Palmer,  deceased,  being,  by  virtue  of  a  devise  in  his  will,  in  the  actual  possee- 

,-«on  and  enjoyment  of  part  of  the  said  premises,  did,  by  indentures  of  lease  and 

^release,  dated  the  19th  and  20th  of  May  1729,  made  previous  to,  and  in  consideration 

of  the  marriage  of  his  said  father  Thomas  Palmer,  with  Sophia  Palmer  his  wife,  grant 

and  release  several  parcels  of  the  said  mortgaged  premises,  which  he  claimed  title  to, 

■_.  unto  and  to  the  use  of  the  said  Thomas  Palmer,  for  his  life,  with  remainder  to  the 

Irst  and  other  sons  of  that  marriage  in  tail  male,  and  that  the  appellant  Roger 

.Palmer  the  younger,  was  the  eldest  son  of  that  marriage ;  anu  that  he  was  a  purchaser 

nnder  that  settlement  for  a  valuable  consideration  without  notice,  and  insisted  on 

,..lhe  same,  and  the  length  of  possession,  and  the  said  statute  of  King  Greorge  I.  in  bar 

to  the  relief  sought  by  the  respondent  George  Jackson's  bill. 

The  reet  of  the  respondents  also  appeared,  and  put  in  their  answers  to  the  said 
'  bill :  And  the  defendants  Charles  Lord  Archbishop  of  Dublin,  and  Charity  Blake,  by 
.jSieir  answers,  admitted  they  were  two  of  the  surviving  executors  of  Francis  Palmer, 
.  deceased ;  and  the  defendant  Catherine  Jackson,  by  her  answer,  admitted  she  was  the 
,^  administratrix  of  Oliver  Jackson,  the  father  of  the  respondent  George  Jackson. 
,^       [287]  The  respondent  George  Jackson  amended  his  bill  several  times,  and  answers 
~.  were  put  in  accordingly ;  and  'die  cause  being  at  issue,  witnesses  were  examined :  And 
.'after  several  abatements  and  revivors,  the  cause  came  on  to  be  heard  on  the  11th  of 
'  Ifarch  1755,  when  a  redemption  was  decreed  of  the  lands  comprised  in  the  mortgage 
jnade  by  Oliver  Jackson  to  Sir  John  Davis,  and  assigned  by  Paul  Davis  his  son  to 
j  him  Lovett,  in  trust  for  Francis  Palmer,  and  which  lands  were  particularly  specified 
^  in  the  decree  (excepting  certain  lands  therein  mentioned,  which  were  mortgaged  by 
],<he  said  Oliver  Jackson  the  elder,  to  William  Knox,  deceased,  and  certain  other  lands 
therein  also  mentioned,  which  appeared  to  be  the  estate  of  the  appellant  Roger  Palmer 
'  ifae  dlder)  upon  payment  of  the  principal  and  interest  due  on  the  foot  of  the  said 
'  mortgage,  as  also  the  costs  and  expencee  which  the  mortgagees,  and  their  representa- 
tives respectively,  were  put  to  in  defending  their  title  to  the  said  mortgaged  lands, 
;  with  interest  for  such  costs  and  expences  from  the  time  thery  were  paid ;  and  it  was  re- 
ferred to  the  Master  to  take  an  account  of  what  was  due  upon  the  foot  of  the  said 
mortgage!,  for  principal  and  interest,  and  of  the  stud  costs  and  expences,  and  to  report 
the  interest  thereof  specially,  and  to  take  an  account  of  what  the  mortgagees  made, 
or  without  wilful  default  might  have  made  of  the  said  lands,  since  the  time  that  the 
•aid  Paul  Davis  (afterwards  Lord  Mount  Casheil)  first  got  the  possession  thereof, 
'  without  regard  had  to  the  lease  made  by  him  in  1699,  to  the  said  Francis  Palmer  and 
-C3>arlee  O'Hara ;  and  also  to  take  an  account  of  what  woods  were  on  the  said  lands 
nnce  the  said  Paul  Davis  first  got  the  possession  of  the  mortgaged  premises,  who  cut 
■  down  file  same,  and  how  they  were  disposed  of,  and  the  value  of  the  said  woods  at  the 
time  they  were  so  cut  down  ;  and  the  consideration  of  further  directions  was  reserved, 
till  after  the  Master  should  have  made  his  report :  And  it  was  further  ordered,  that 
tiie  bill,  80  far  as  it  related  to  redeem  a  mortgage  made  to  John  Knox,  a  defendant 
therein  named,  should  be  dismissed  without  costs,  the  respondent  George  Jackson 
being  a  pauper. 

From  this  decree  the  present  appeal  was  brought,  and  on  behalf  of  the  appellants 
it  was  ai^ued  (R.  Henley,  C.  Yorke),  that  the  practice  of  courts  of  equity  of  relieving 
from  the  strict  rule  of  law  upon  the  breach  of  a  condition,  is  to  be  governed  by  the 
power  of  giving  an  adequate  compensation  ;  and  where  that  cannot  be  done,  the  law 
ought  to  take  place.  In  the  present  case,  the  court  could  not  give  any  such  com- 
pensation to  the  mortgagees ;  for  it  is  well  known,  that  if  they  ^d  been  paid  their 
principal  and  interest  at  any  time  during  the  first  30  years  alter  the  moii^age  was 
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made,  they  might  have  purchased  in  Ireland  lands  in  fee  under  indisputable  titiei, 
of  much  greater  yearly  yalue  than  the  mortgaged  premises ;  and  as  during  that  tiiie 
the  mortgagees  often  called  for  their  money,  and  offered  to  account,  and  were  con- 
stantly refused  both,  it  would  be  extremely  hard  to  compel  them  to  come  to  an  aocoast 
and  be  redeemed,  after  so  great  a  length  of  possession,  and  such  an  alt^'ation  in  tie 
value  both  of  land  and  money,  since  the  time  at  [288]  which  they  had  a  right  to  be 
paid.  That  it  has  been  often  determined  in  courts  of  equity,  that  a  redemption  of  i 
mortgage  shall  not  be  decreed  where  a  mortgagee  has  been  20  years  in  poasessioi. 
and  there  was  nothing  in  the  present  case  which  could  take  it  out  of  tlie  general  mk: 
on  the  contrary,  this  case  was  attended  with  circumstances  sufficient  to  justify  tic 
making  such  rule :  For  it  was  evident,  t^t  the  difficulty  of  accounting  was  as  giM 
in  this  case  as  it  could  be  in  any  case  whatever,  as  w^  in  regard  to  the  fluctuation 
of  the  value  of  lands  in  Ireland  at  different  periods,  as  by  reason  of  the  many  laiti 
occasioned  by  the  carelessness  or  fraud  of  the  first  mortgagor,  who  confounded  t»- 
gether  in  the  same  mortgage  deed,  lands  which  he  had  before  mortgaged,  lajids  whidi 
were  liable  to  other  charges,  and  lands  to  which  he  had  no  right:  In  consequence o( 
which,  the  mortgagees  were  adjudged  to  pay  dower  to  his  wife,  which,  she  enjoyed 
above  forty  years,  some  part  of  the  estate  was  evicted  by  Kirkwood,  the  heir  at  law  of 
Francis  Jackson,  some  part  was  always  retained  by  Knox,  a  prior  mortgagee,  tai. 
some  parts  the  mortgagees  never  could  obtain  the  poBseesion  of,  as  belonging  to  otho' 
persons :  Besides  all  which,  many  of  the  parties  were  dead,  or  vouchers  lost,  whicii 
were  material  to  make  out  the  account.  That  the  Irish  statute  of  the  8th  of  Getx  L, 
relied  on  by  the  appeUants  in  their  answer,  ought  to  be  considered  as  a  b&r  to  «U 
equity  of  redemption  in  the  respondent,  as  no  suit  had  ever  been  brought  by  tiw 
mortgagor,  or  those  claiming  under  him,  for  a  redemption,  from  1692,  when  <i» 
mortgagee  first  entered  upon  the  estate,  to  1739,  when  the  respondent's  biU  was  filed: 
And  the  statute  being  intended  to  quieltl  possessions,  ought  to  receive  a  literal  ««- 
struction  against  those  who  would  disturb  them,  to  support  the  end  for  -whidi  it «» 
made ;  and  for  this  reason,  the  several  attempts  of  the  respondent  and  his  anoeston^ 
to  defeat  the  estate  of  the  mortgagees  by  a  title  paramount,  could  not  be  construed 
as  suits  commenced  to  redeem,  within  tlie  words  or  meaning  of  that  act ;  nor  ooold 
the  suits  commenced  by  the  mortgagees,  for  a  discovery  of  deeds  to  support  their  title 
against  such  attempts,  be  construed  within  it.  That  the  Court  thought  proper  to 
dismiss  the  bill  as  to  Knox's  mortgage,  and  the  case  of  the  app^Iants  differed  from 
his  only  in  this,  that  he  had  never  been  molested  in  the  possession  of  his  eecurity: 
whereas  it  had  been  the  misfortune  of  the  appellants,  and  those  under  wfacxn  tfaer 
claimed,  to  have  been  perpetually  harassed,  deprived  of  some  part  of  the  lands  oon- 
prised  in  their  security,  other  parts  evicted,  and  suits  instituted  for  the  rest:  It 
would  therefore  be  severe,  and  against  conscience,  to  consider  offers  which  th^  made 
for  the  sake  of  peace,  and  which  were  so  often  rejected,  as  am  absolute  waiver  of  die 
legal  right  acquired  by  length  of  possession. 

On  the  other  side  it  was  contended  (W.  Murray,  C.  Pratt),  that  the  estate  in  qaee- 
tion  was  originally  a  mortgage,  and  as  such  only  had  been  always  enjoyed  by  the 
persons  under  whom  the  appellants  claimed  ;  for  Francis  Palmer  purchased  the  estate 
as  a  mortgage,  and  so  avow-[289]-edly  held  it  down  to  the  time  of  his  deatii  in  1721, 
during  which  time  he  and  Lord  Mount  CasheU  filed  no  less  than  five  bills  of  fan- 
closure;  and  after  his  death,  Roger  Palmer,  his  heir  and  executor,  with  Edward  Lord 
Mount  Cashdl,  filed  a  sixth  bill  for  the  same  purpose,  at  which  time  the  reepondait 
was  an  infant,  and  so  continued  till  1737,  and  wiUiin  two  years  after  he  came  of  age, 
he  filed  the  present  bill  to  redeem :  so  that  this  estate,  by  the  acts  of  both  parties,  wai 
considered  as  a  redeemaUe  estate,  home  to  the  filing  of  the  present  biU,  in  which  case, 
a  redemption  must  be  decreed  of  course,  unless  some  statute  of  limitation,  bar  or 
waiver,  has  interfered  to  preclude  the  mortgagor  from  this  common  equity. 

It  has  been  therefore  insisted  by  the  appdlants,  that  they  and  the  several  peifone 
deriving  under  the  mortgage,  have  been  in  possession  without  interruption  fran 
1692  tiU  1739,  when  the  bill  was  exhibited ;  and  that  the  respondent's  right  to  redeen 
was  barred  as  well  by  the  statute  of  limitations,  as  by  the  act  8th  G.  1.  no  bill  to  re- 
deem being  ever  brought  by  the  respondent,  or  any  of  his  ancestors,  before  the  bin  of 
1739. — But  to  this  objection  it  is  said,  that  the  original  acquirement  of  the  possession 
was  tortious  and  illegal,  not  in  consequence  of  any  judicial  recovery,  but  of  intrusion 
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onlj,  whereby  the  moii;gagee  took  advantage  of  the  oonfusion  of  the  times,  and  the 
imprisonment  of  the  mortgagor ;  and  that  this  possession  had  been  erer  since  obtained 
by  the  like  oppressive  metiiods,  favoured  hy  a  succession  of  animosities,  and  the  con- 
tinued distress  of  the  family,  who  had  constantly  sued  in  the  character  of  paupers 
gainst  opulent  and  noble  adversaries.  That  all  mortgagee  being  coupled  with  a 
trust,  are  therefore  not  within  the  purview  of  any  statute  of  limitations-;  and  from 
the  preamMe  to  the  act  of  8th  George  1.*  it  appears,  that  the  respondent's  claim  was 
not  such  a  dormant  incumbrance  as  was  intended  to  be  barred,  nor  was  the  posses- 
sion of  the  mortgagees  such  a  quiet  or  peaceable  possession  as  was  intended  to  be 
thereby  favoured ;  or  if  it  had  been  so,  yet  the  respondent  and  his  father  were  both 
entitled  to  the  benefit  of  the  saving  clauses.t  The  father  died  before  the  time  limited 
by  the  act  for  bringing  his  bill  to  redeem,  and  even  before  the  act  passed ;  and  the 
son's  [2903  ^^^  ^'^  exhibited  within  two  years  after  the  determination  of  his  mino- 
rity, although  the  act  allowed  him  a  respite  of  iive  years  for  that  purpose. 

But  then  it  is  objected,  that  the  several  ejectments  brought  by  the  father  and  uncle 
of  the  respondent,  are  not  to  be  considered  as  seeking,  or  calculated  to  preserve  a 
redemption,  but  as  defeating  and  destructive  of  that  right  fay  a  title  paramount ;  and 
that  the  several  offers  of  an  account  and  redemption  by  the  different  bills  are  of 
no  avail,  from  the  refusals  in  the  different  answers  to  enter  into  the  account,  which 
amounted  to  a  disclaimer  of  the  equity  of  redemption  offered  by  those  bills. — But 
surely  the  pursuing  a  title  paramount  can  never  be  called  a  relinquishing  of  the 
equity  of  redemption.  The  execution  of  the  mortgage  was  never  controverted ;  the 
respondent's  ancestors  never  went  farther  than  to  insist,  that  part  of  the  mortgaged 
lands  were  under  settlement ;  and  by  their  ejectments  they  sought  to  recover  such  part 
only ;  insisting  at  the  same  time  upon  both  rights,  as  well  under  the  settlement,  as 
that  of  an  equity  of  redemption  under  the  mortgage.  That  it  appeared  from  the 
wh<de  tenor  of  the  answers  of  the  respondent's  ancestors,  that  they  were  willing  to  go 
to  an  account,  but  afraid  of  the  expence  with  such  powerful  adversaries.  Besides, 
the  mortgagees  themsdvee  nev«r  went  farther  than  bill  and  answer,  when  they  should 
and  might  have  proceeded  to  an  actual  foreclosure,  and  have  sold  the  land;  and 
especially  after  a  verdict  against  the  respondent's  title  under  the  settlement,  obtained 
during  his  minority.  But  the  last  bill  of  revivor  exhibited  against  the  respondent  in 
1722,  after  his  father's  death,  at  once  answered  this  objection,  by  acknowledging,  that 
the  right  to  redeem  was  then  in  the  respondent ;  and  it  was  not  preitended,  that  since 
he  attained  21,  he  ever  brought  any  ejectment,  or  did  any  one  act  to  disturb  the  ap- 
pellants, or  to  revive  his  right  of  redemption,  before  he  exhibited  his  present  bill, 
which  disclaimed  tiie  defence  made  by  the  answer  during  his  minority,  and  prayed 
an  account  and  redemption  on  the  foot  of  the  mortgage,  and  concurred  with  what  the 
appellants  sought  by  their  bill  of  revivor. 

A  third  objection  however  is  made  to  the  decree,  from  the  difficulty  of  accounting 
after  so  great  a  length  of  time,  and  that  the  account  cannot  now  be  settled  with  so 
much  certainty,  as  that  no  injury  should  arise  to  the  mortgagee,  or  those  deriving 
under  him ;  and  particularly  with  regard  to  the  costs  and  expences  which  the  appel- 

*  The  words  of  this  preamble  are:  "  Whereas  many  of  his  Majestji's  loving  sub- 
jects, that  have  been  in  quiet  and  peaceable  possession  for  many  years  of  lands,  tene- 
ments,  and  other  hereditaments,  as  heirs  at  law  by  descent  from  their  ancestors,  or 
as  purchasers  for  valuable  consideration,  or  otherwise,  have  been,  and  may  hereafter 
be  put  to  great  trouble  and  expence,  in  defending  themselves  and  their  estates  from 
vexatious  suits  to  be  had  against  them,  by  colour  of  old  dormant  debts  and  incum- 
brances, pretended  to  have  been  contracted  and  due  by  persons  under  whom  they 
derive  a  title  to  Uieir  estates :  And  whereas  it  is  highly  reasonable  for  quieting  of  pos- 
sessions, that  there  should  be  a  time  limited  for  ^e  redemption  of  mortgagee ;  it  is 
therefore  enacted,  eto." 

t  These  clauses  are :  "  That  nothing  herein  contained  ^all  be  construed  to  bar 
the  title  or  claim  of  any  person,  who  shall  commence  and  prosecute  his  action  or 
suit  within  five  years  next  after  his  title  shall  accrue. — ^Nor  to  bar  the  right  or  remedy 
of  any  person  who  shall  be  a  feme  covert,  or  within  the  age  of  21  years,  eto.  provided 
he  or  she  shall  bring  his  action  or  suit  within  five  years  after  tilie  disability  is  re- 
moved." 
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lants,  and  those  under  whom  they  claim  were  at,  in  defending  their  title  to  the  mort- 
gaged premises  from  the  suit  in  dower,  the  several  ejectments  and  bills,  and  two  or 
three  suits  with  the  heir  at  law  of  Francis ;  and  that  the  redemption  carried  the  sdl! 
greater  hardship  from  the  depreciation  of  mon^,  and  the  proportionable  adruce 
in  the  value  of  lands. — The  difficulty  of  accounting,  if  real,  was  the  fault  of  the  mort- 
gagees. It  was  incumbent  on  them  to  keep  regular  accounts,  and  the  several  eject- 
ments were  so  many  warnings  for  that  purpose.  Besides,  this  difficulty  was  vuTed 
and  dispensed  with  by  the  several  bills  for  account  and  [291]  foreclosure ;  for  at  the 
respective  times  of  filing  those  bills,  they  must  have  been  ready  with  their  sccoimtt. 
or  they  would  not  have  filed  them ;  and  it  was  their  own  laches  only,  that  not  one  o: 
their  many  bills  was  prosecuted  to  a  foredoeure,  but  stopped  at  the  injunctions;  it 
seemed  therefore  to  have  been  their  sole  object  rather  to  retard  and  avoid  the  claim 
of  the  mortgagor,  than  bring  it  to  a  determination  ;  nor  could  the  ejectments  have  long 
delayed  the  account,  had  not  the  bills  of  the  mortgagees  prevented  those  ejectmrnti 
from  being  brought  to  trial.  That  it  was  not  pretended,  that  the  mortgagees  em 
expended  £5  in  improvements  on  any  part  of  the  mortgaged  estate,  or  ever  con- 
sidered themselves  as  owners  of  it ;  or  that  any  thing  was  ever  done  by  the  respondeat 
or  his  ancestors,  to  create  any  difficulty  in  the  accounts,  except  in  bringing  the  aereiil 
ejectments,  and  thereby  occasioning  ike  several  bills  of  foreclosure,  which  from  time 
to  time  dispensed  with  that  difficulty.  But  the  accruer  of  £10  per  cent,  intwest  upon 
the  mortgage  money,  was  an  ample  compensation  for  any  supposed  temporary  dis- 
advantage in  the  alteration  of  times  and  circumeltances,  or  for  the  present  difference 
in  the  value  of  money,  from  what  it  was  when  originally  advanced.  That  the  diffi- 
culty of  accounting  is  a  strong  argument  against  redemption,  in  all  cases  where  tk 
mortgagee  has  been  encouraged  to  consider  the  estate  as  his  own,  by  the  lache&  and 
neglect  of  the  mortgagor ;  but  in  the  present  case,  the  possession  had  been  oontinntUr 
disputed  from  the  beginning,  and  the  mortgagee  had  himself  postponed  the  re- 
demption from  time  to  time,  by  filing  bills  not  in  reality  to  foreclose,  but  to  prevent 
the  trial  of  the  claim  under  the  settlement;  so  that  this  long  possession  was  nottoix 
imputed  to  the  neglect  of  the  mortgagor,  but  to  the  artifice  of  the  mortgagee. 

As  to  another  objection,  that  the  appellant  Palmer  the  younger  was  a  purchaier 
without  notice,  for  a  valuable  consideration,  under  his  father's  marriage  settlement; 
it  was  said,  that  the  father  had  not  the  least  right  at  the  time  of  the  settlement,  for  be 
had  been  in  possession  but  five  years,  and  held  as  tenant  at  will  only  by  the  sufferance 
of  his  brother,  in  violation  of  the  wiU  of  the  very  person  under  whom  that  brother 
pretended  to  derive  title :  besides,  the  settlement  was  made  pendente  lite,  in  the  jear 
1729. 

After  hearing  counsel  on  this  appeal,  it  was  ORnBRBD  and  Asjunaan,  that,  widi  > 
variation  as  to  some  particular  descriptions  of  the  mortgaged  premises,  the  decne 
should  be  affirmed.     (Jour.  vol.  28.  p.  59i.) 


[292]  Case  20. — William  Bblchier  and  others. — Appellants;  Johk 
•    Eknporth, — Respondent  [9th  February  1764]. 

[Mew's  Dig.  is.  1606.     See  In  re  Rutsell  Road  Purehate-Moneyt,  1871,  L  B. 

12  Eq.  85.] 

It  is  an  established  rule  in  equity,  that  a  third  mortgagee  having  lent  his  mooev, 
without  knowing  there  was  a  second  mortgage  upon  the  same  estate,  may,  ^ 
paying  off  the  first  incumbrancer,  and  taking  an  assignment  of  his  interat 
to  himself,  hold  the  estate  against  the  second  mortgagee,  till  he  shall  be  p*i^ 
what  is  due  to  him  upon  both  mortgages.  The  principle  upon  which  tlui 
doctrine  was  first  established,  and  has  ever  since  prevailed,  is,  that  the  third 
mortgagee  having  innocently  lent  his  money,  without  knowing  that  the  second 
had  any  claim  upon  the  estate,  has  in  conscience  as  good  a  right  to  be  paidtw 
whole  money  he  has  lent,  as  the  second  mortgagee  has  to  the  payment  of  wh** 
he  advanced ;  and  having  by  the  assignment  of  ^e  first  mortgage  got  a  right  to 
hold  the  estate  absolutdy  at  law,  and  having  possession  of  the  title  deeds,  with- 
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out  which  the  estate  caimot  be  sold,  a  Court  of  Consoience  ought  not  to  take 
from  him  his  legal  protection  of  an  honest  debt. 

Dbcrbb  of  Lord  Keeper  Henley  afitibmbd. 

See  the  case  of  Symme*  v.  Symonds  [Bro.  P.  C]  voL  4.  p.  328.  title  Ineum- 
brance,  Ca.  1.  and  the  note  there;  as  also  Powell  on  Mortgage!,  voL  1.  cap.  12. 
The  reason  assigned  for  this  preference  of  the  third  mortgagee,  is,  that,  bj 
thus  obtaining  the  legal  estate,  he  has  both  law  and  equity  on  his  side,  which 
supersede  the  mere  equity  of  the  second.  And  even  Lord  Hale  held  it  right  that 
the  third  should  seise  what  he  called  the  tabula  in  naufragio,  a  plank  in  the 
shipwreck,  and  thus  leave  the  second  to  perish.  See  2  Comm.  c.  10.  p.  160.  and 
Mr.  Christian's  note  (4)  there;  where  the  reasonableness  and  equity  of  this 
doctrine  are,  indirectly  questioned. 

John  Butler,  an  attorney  at  law,  being  seised  in  fee  of  a  piece  of  ground,  contain- 
ing three  acres,  formerly  two  meadows,  situate  in  the  parish  of  St.  Mary  Magdalen, 
Bmmondsey,  in  the  county  of  Surry,  together  with  several  new-built  brick  messuages 
erected  thereon;  some  time  in  February  1742,  borrowed  of  James  Pace  a  sum  of 
£600  and  to  secure  the  repayment  of  the  same,  by  indentures  of  lease  and  release, 
dated  the  27th  and  28th  of  FebruarylT42,  mortgaged  the  said  premises  to  Pace. 

On  the  29th  of  July  1747,  Butler  paid  Pace  all  interest  then  due  for  the  £600  and 
ako  £300  in  part  of  the  principal ;  and  he  afterwards  paid  Pace  all  interest  for  the 
remaining  £300  up  to  the  28th  of  February  1754. 

By  lease  and  rdease,  dated  the  22d  and  23d  of  October  1744,  Butler  mortgaged 
the  same  premises  to  Rebecca  Jarvis  and  Robert  Watson,  for  securing  £500  and 
intwest ;  and  he  at  different  times  afterwards,  paid  off  £200  of  this  sum. 

John  Butler  afterwards,  by  indentures  of  lease  and  release,  dated  the  30th  of 
SeptMnber  and  Ist  of  October  1747,  mortgaged  the  same  premises  to  the  appellant 
Belehier,  and  Uie  said  Edward  Ironside,  for  securing  £800  and  interest. 

And  by  indenture  dated  the  SOtih  of  November  1751,  he  demised  the  same  premises 
to  Mary  Butcher,  for  99  years,  for  securing  £1000  and  interest;  and  afterwards,  by 
iDother  indenture,  dated  [293]  the  27th  of  June,  he  charged  the  same  premises  with 
the  payment  of  the  further  sum  of  £500  and  interest  to  the  said  Mary  Butcher. 

By  other  indentures  of  lease  and  release,  dated  the  10th  and  lltti  of  October  1762, 
Butler  mortgaged  the  same  premises  to  the  respondent,  for  securing  £1200  and  in- 
»re6t;  and  on  the  same  day,  he  charged  the  premises  with  the  payment  of  a  further 
mm  of  £800  and  interest  to  the  respondent ;  and  delivered  to  him  the  complete  title 
leeds  of  the  moH^aged  premises. 

On  the  14th  of  December  1755,  Butler  died ;  having  made  his  will,  dated  the  4th 
>f  January  1754,  and  thereby,  after  directing  the  payment  of  his  just  debts,  he  gave 
md  devised  the  residue  of  all  his  real  and  personal  estate  to  Elizabeth  Butler,  his 
ridow,  her  heirs,  executors,  administrators,  and  assigns;  and  appointed  her  sole 
secutrix  of  his  will,  and  she  duly  proved  the  same. 

Soon  after  the  death  of  Butler,  the  respondent  caused  declarations  in  ejectment 

0  be  delivered  to  the  several  tenants  in  possession  of  the  premises,  in  order  to  recover 
he  possession  of  the  same,  and  to  pay  and  satisfy  himself  the  principal  and  interest 
ue  on  his  respective  mortgages;  whereupon  the  appellant  Belchier  and  the  said 
!dward  Ironside,  on  the  16th  of  March  1756,  filed  their  bill  against  the  respondent 
nd  against  Elizabeth  Butler,  the  widow  and  devisee,  and  the  said  James  Pace, 
Ikomas  Pierce,  and  Mary  Butcher;  stating,  that  John  Butler,  in  September  1747, 
pplied  to  the  appellant  Belchier  and  Mr.  Ironside,  who  were  bankers  and  partners 

1  London,  to  lend  him  £800  upon  a  mortgage  of  the  aforesaid  premises,  of  which  he 
retended  to  be  seised  in  fee,  clear  of  all  incumbrances,  and  of  which  he  was  in  pos- 
ission  and  receipt  of  the  rents  and  profits ;  and  at  the  same  time  produced  to  them 
iveral  parchments  and  writings,  which  were,  as  he  pretended,  the  title  deeds  of  the 
Md  estate.  That  Butler,  being  an  attorney  in  whom  the  appelant  Bdlchier  and  Mr. 
vnside  repoised  great  confidence,  and  whom  they  had  frequently  employed  in  their 
w  business,  they  were  prevailed  on,  and  did  actually,  about  the  1st  of  October 
r47,  lend  him  £800  upon  a  mortgage  of  the  said  premises,  by  indentures  of  lease  and 
lease,  dat«d  respectively  the  30tb  of  September  and  1st  of  October  1747.  That  at'the 
ne  of  executing  the  said  mortgage,  Mr.  Ironside  took  into  his  custody  all  the  deeds 
id  writings  which  were  produced  by  Butler,  as  the  tide  deeds  relating  to  the  mort- 
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gaged  premises,  and  which  upon  his  affirmation  and  assurance,  Inmside  belim 
to  be  the  title  deeds  relating  thereto.  That  Ironside  died  in  November  1753,  hini; 
made  his  will,  and  thereof  appointed  the  appellants  Belchier  and  Ironside  eieciitois, 
who  duly  proved  the  same.  That  on  the  14th  of  December  1755,  Butler  diedilwii; 
made  his  will  to  the  effect  before  set  forth.  That  soon  after  Butler's  death,  the  tffi 
lants  Belchier  and  Ironside  applied  to  the  said  Elizabeth  Butler,  for  paymentofilie 
principal  and  interest  due  to  them  on  their  mortgage,  which  she  refused  to  pij: 
and  the  appellants  were  informed,  that  Butler  had  mortgaged  the  said  premiwis 
divers  [294]  other  persons  besides  them.  They  therefore  prayed  by  their  bill,  tk 
the  defendants  Pace,  Pierce,  and  Butcher,  might  severally  set  forth  their  interest ii 
the  premises,  together  with  their  securities,  and  how  much  was  due  thereon,  d 
how  their  debts  arose ;  and  that  the  respondent  might  set  forth  what  interst  h 
claimed  therein ;  and  that  all  the  defendants  might  set  forth,  whether  they  hid  uj 
and  what  title  deeds  in  their  custody;  and  that  the  mortgaged  premises  migiithe 
sold,  and  the  money  thereby  arising  applied  in  payment  of  what  was  due  to  tk 
appellants,  and  the  other  creditors  who  had  incumbrances  thereon,  in  thrar  jut 
order;  and  that  the  defendants  might  be  restrained  by  injunction  from  proceed!); 
at  law,  for  recovering  possession  of  the  premises,  and  for  general  relief. 

The  respondent  by  his  answer,  insisted  upon  his  mortgage  for  £1200  ud& 
further  charge  of  £800,  and  denied  that  at  the  time  of  lending  bis  money  hehadur 
notice  whatsoever  of  the  mortgage  of  the  appellants,  or  any  prior  mortgage  or  incn- 
brance  made  to  tiiem,  or  to  any  other  person  or  persons,  of  the  said  prenuBesjl* 
that  when  he  advanced  the  said  £  1 200  and  £800  to  Butler,  he  had  reason  to  suppoK 
from  the  production  and  delivery  of  the  title  deeds  of  the  premises,  and  the  coimM- 
parts  of  the  tenant's  leases,  and  did  believe  that  Butler  had  a  clear  title  to  and  p<nv 
to  convey  and  mortgage  the  same,  without  being  subject  to  any  prior  incumbnw 

The  defendant  Elizabeth  Butler  by  her  answer,  submitted  to  the  Court,  Thdk 
she  was  not  entitled  to  dower  out  of  the  mortgaged  premises. 

The  defendant  James  Pace,  who  was  the  first  mortgagee,  by  his  answer,  ststed  la 
mortgage  for  £600  and  interest,  by  indentures  of  lease  and  rdease,  dated  theJitk 
and  28&  of  February  1742 ;  and  said  that  Butler,  about  the  time  of  the  executioDof 
such  indentures,  delivered  to  him  several  deeds  or  writings,  which,  as  he  belie«4 
related  to  the  tilie  of  the  mortgaged  premises ;  but  that  Butler,  on  the  27th  of  AugO 
1744,  applied  to  him  to  see  the  title  deeds  and  writings  so  left  with  him,  and  faitlhD? 
promised,  that  if  the  defendant  would  trust  him  with  the  same,  he  would  sliM^ 
return  them  to  him ;  that  Butler  being  his  attorney,  in  whom  he  placed  grest  cot 
fidenoe,  and  relying  on  his  int^rity  and  promise,  he  was  prevailed  on,  and  did,&boiit 
the  27th  of  August  1744,  re-deliver  all  such  deeds  and  writings  to  Butler,  eic^ttke 
indentures  of  the  27th  and  28th  of  February  1742;  and  Butler  at  the  ssme  time,  k? 
a  writing  under  his  hand,  promised  to  return  the  same  to  him  on  demand;  thitu 
several  times  afterwards  applied  to  Butler  to  re-deliver  such  deeds,  and  Butler  ofta 
promised  that  he  would  return  the  same  to  him,  but  never  did.  ThAt  Butler,  on  na 
28th  of  February  1754,  paid  him  all  interest  then  due  for  the  £600  and  slao  £^ 
in  part,  so  that  tiie  principal  sum  of  £300  only,  with  interest  for  the  same,  f^ms^ 
due  to  the  defendant  on  his  said  mortgage ;  and  upon  payment  thereof,  he  submitw 
to  assign  his  mortgage  to  the  ap-[296]-pellant  Belchier  and  the  said  Edward  Ika- 
side,  or  as  th^  should  direct. 

The  appellant  Pierce,  as  executor  of  Rebecca  Jarvis,  who  survived  the  said  B/^ 
Watson,  by  his  answer,  insisted  on  the  mortgage  of  the  22d  and  23d  October  17"> 
made  to  Jarvis  and  Watson,  and  admitted  that  Butler  paid  off  at  different  tioc 
£200  principal  money,  part  of  the  said  £500.  And  the  defendant  Butcher  Iw  li« 
answer,  insisted  on  her  mortgage,  and  further  charge;  and  said,  that  she,  reljiig'^ 
Butler  as  an  honest  man,  took  such  deeds  as  he  put  into  her  hands  for  her  aecan^- 

The  cause  being  at  issue,  and  divers  witnesses  being  examined  on  both  8idea,cU'' 
on  to  be  heard  before  the  Lord  Keeper  Henley,  on  the  1 1th  of  July  1 758 ;  when  it  teiii? 
objected  by  the  counsel  for  the  respondent,  that  the  appellant  Belchier  was  not  brfw' 
the  Court  in  his  own  right,  but  only  as  one  of  the  executors  of  Edward  Ironside;!* 
Lordship  was  pleased  to  order,  that  the  cause  should  stand  over,  with  liberty  for  tK 
appellants  Bdchier  and  Ironside  to  amend  their  bill 

The  respondent,  pending  this  cause,  in  order  to  strengthen  his  title,  and  to  gvo 
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I  prioritj,  paid  oS  all  principal  and  interest  due  to  the  defendant  Pace,  the  first 
nortgagee,  on  his  mortgage;  and  bj  indentures  of  lease  and  release,  dated  the  5th 
md  6th  of  December  1757,  Pace,  in  consideration  of  £366  lOs.  9d.  conveyed  the 
premises  to  the  respondent,  his  heirs  and  assigns  for  ever,  subject  to  the  proviso  of 
redmnption  contained  in  the  indenture  of  release,  of  the  28th  of  February  1742. 

The  appeUants  having  amended  their  bill,  the  respondent,  on  the  20th  of  March 
1758,  filed  his  cross  bill  against  the  appeUants,  and  also  against  the  said  Elizabeth 
Butler  and  Mary  Butcher;  praying,  that  the  said  Elizabeth  Butler  might  come  to  an 
iccount  with  him  for  the  said  three  sums  of  £1200,  £800,  and  £356  10s.  9d.  and  all 
interest  due  or  to  grow  due  thereon ;  and  that  the  same  might  be  paid  to  the  respond- 
mt,  together  with  his  costs,  by  a  short  day  to  be  appointed  for  that  purpose ;  and  in 
iefault  thereof,  that  the  said  Elizabeth  Butler  might  stand  absolutdy  foreclosed ; 
>r  that  the  mortgaged  premises  might  be  sold,  and  by  and  out  of  the  money  arising 
ly  such  sale,  the  respondent  might,  in  the  first  place,  be  paid  all  his  principal  and 
nterest,  together  witii  his  costs  at  law  and  in  equity. 

Issue  being  joined  in  both  causes,  and  witnesses  examined,  the  same  came  on  to  be 
leard  before  the  Lord  Keeper  Henley,  on  the  4th  of  December  1760;  when  his  Lord- 
ihip  was  of  opinion,  that  the  respondent,  by  virtue  of  the  assignment  of  the  defendant 
Pace's  mortgage,  was  entitled  to  hold  the  premises  till  satisfaction  of  the  mou^  due 
m  his  three  several  mortgages ;  and  in  bolii  causes  ordered  and  decreed,  that  it  ^ould 
»  referred  to  the  Master,  to  take  an  account  of  what  was  due  to  the  respondent,  for 
}riucipal  and  interest  on  the  said  three  several  mortgages,  and  to  tax  him  his  costs 
»th  at  law  and  in  equity ;  and  the  Master  was  likewise  to  take  an  account  of  what  was 
lue  to  the  several  [296]  other  incumbrancers,  for  principal  aad  interest  on  their 
lereral  mortgages,  and  to  t&x  them  their  costs  in  both  suits ;  and  by  consent  of  all 
rarties,  his  Lordship  decreed,  that  ih»  premises  comprised  in  the  several  mortgages 
ihould  be  sold,  with  the  approbation  of  the  Master,  subject  to  the  dower  of  the  defend- 
mt  Elizabeth  Butler,  the  widow,  to  the  best  purchaser  or  purchasors  that  could  be 
^t  for  the  same,  to  be  allowed  of  by  the  Master ;  wherein  all  proper  parties  were  to 
join,  as  the  Master  should  direct ;  and  all  deeds  and  writings  in  the  custody  or  power 
>f  any  of  the  parties,  relating  to  the  estate  in  question,  were  to  be  produced  before 
lie  Master,  upon  oath ;  and  it  was  ordered,  that  the  money  arising  by  such  sale  should 
M  applied  in  the  first  place,  in  payment  of  what  should  be  reported  due  to  the  re- 
ipondent,  for  principal,  interest,  and  costs  on  the  said  Mortgagee,  and  then  in 
>ayment  of  what  should  be  reported  due  to  the  several  other  incumbrancers,  for 
principal,  interest,  and  costs  on  their  several  mortgages,  according  to  their 
priorities ;  and  it  was  ordered,  that  the  residue  of  the  money  arising  by  such  sale,  if 
my,  should  be  paid  to  the  defendant  Elizabeth  Butler,  as  devisee  to  ^e  said  John 
Butler. 

From  this  decree,  so  far  as  it  gave  the  respondent  a  priority  to  the  other  mort- 
gagees, the  present  appecd  was  brought ;  and  on  behalf  of  the  appellants,  it  was  said 
[T.  Sewell,  C.  Yorke)  to  be  an  established  rule  in  equity,  that  as  between  incum- 
irancers  having  only  equitable  securities,  that  incumbrancer  whose  security  is  prior 
in  point  of  time,  shall  be  preferred  in  payment  to  those  whose  securities  are  subse- 
|uent.  Qui  prior  est  tempore,  potior  est  in  jure.  And  the  reason  is,  that  neither  of 
ihem  having  a  legal  title,  there  can  be  no  ground  for  a  Court  of  Equity  to  take  from 
i  prior  incumbrancer,  in  favour  of  the  subsequent  incumbrancer,  that  right  which  the 
former  was  possessed  of  before  the  latter  became  an  incumbrancer.  In  this  view,  as 
matters  stood  at  the  commencement  of  the  original  cause,  and  when  the  same  first 
2ame  on  to  be  heard,  the  appellants  were  entitled  to  be  paid  in  preference  to  the 
respondent.  That  though  in  common  and  ordinary  cases,  an  incumbrancer  who 
uw  the  legal  estate,  shall  be  preferred  in  payment  to  one  who  is  only  an  equitable 
incumbrancer,  and  this  not  only  where  he  originally  took  the  legal  security,  but  also 
R'here  a  subsequent  equitable  incumbrancer  has  obtained  an  assignment  of  such  legal 
security,  and  this  even  so  far  as  to  enaUe  him  to  ta«k  his  equitable  incumbrance  to  his 
legal  one,  to  the  prejudice  of  a  former  intervening  incumbrancer ;  yet  this  holds  only 
in  cases,  where  the  conscience  of  the  party  is  not  affected  by  any  circumstance  of 
equity,  nor  his  right  restrained,  qualified,  or  limited,  so  as  to  prevent  his  gaining 
luch  benefit  of  priority.  But  in  the  present  case,  the  defendant  Pace,  by  his  answer, 
had  submitted  to  assign  his  legal  security  to  the  appellants,  and  that  the  estate  should 
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be  told,  and  all  the  incwnhrancert  paid  according  to  their  respective  priaritiu; 
after  which  he  could  not  assign  his  securities  to  any  subsequent  incumbrancer:  vx 
could  the  respondent,  who  was  a  party  in  the  [297]  cause,  and  had  notice  of  Fwe! 
submission,  toke  the  same  with  a  safe  conscience,  to  the  prejudice  of  the  plaintiSii 
that  cause.  That  the  defendant  Pace,  of  whose  legal  security  the  respondent  woald  m 
avail  himself,  to  the  prejudice  of  other  incumbrancers  whose  securities  were  prior 
to  his  own,  had  the  title  deeds  of  the  estate  delivered  to  him  at  the  time  of  making  & 
mortgage,  and  afterwards  delivered  the  same  back  to  the  mortgagor,  and  thenb 
enabled  him  to  draw  in  and  deceive  subsequent  incumbrancers ;  which  was  conceimi 
to  be  a  sufficient  reason  even  to  postpone  Pace  himself,  though  he  was  the  first  incm- 
brancer  and  had  the  legal  title,  to  the  subsequent  innocent  incumbrancer!:  and  tit 
respondent's  case  was  very  far  from  being  such,  as  to  put  him  in  a  better  aituato 
than  Pace  himself  vtas  in,  at  the  time  of  assigning  his  mortgage  to  the  reapondsi 
On  the  other  side  it  was  contended  (W.  de  Grey,  S.  Cox),  that  it  is  an  establiihai 
■rule  in  equity,  that  a  third  mortgagee  having  lent  his  money  without  knowing  of  tlien 
being  a  second  mortgage  upon  the  same  estate,  may  by  paying  off  the  first  isciE- 
brancer,  and  taking  an  assignment  of  his  interest  to  himself,  hold  the  estate  igaioii 
the  second  mortgagee,  till  he  shall  be  paid  what  is  due  to  him  upon  both  tiie  mort- 
gages. That  it  is  near  a  century  since  this  doctrine  was,  upon  long  argument  ai 
mature  deliberation,  first  settled ;  and  it  has  prevailed  ever  since  without  Tarittiu: 
so  that  a  second  mortgagee,  when  he  lends  his  money  upon  an  equity  of  redempcioi. 
knows  (or,  what  is  the  same  thing  in  questions  of  property,  must  be  understood  It 
know)  that  his  security  lies  open  to  the  hazard  of  a  subsequent  incumbrancer's  gettiiig 
into  his  hands  an  assignment  of  the  first  mortgage,  and  being  thereby  postponed: 
and  a  subsequent  incumbrancer,  confiding  in  the  notoriety  and  certainty  of  thenik 
is  induced  to  buy  in  the  first  incumbrance  at  a  new  expence.  That  the  principle  upoi 
which  this  doctrine  was  first  established,  and  has  ever  since  prevailed,  is,  that  the  tiiiKi 
mortgagee,  having  innocently  lent  his  money  without  knowing  that  the  second  ku 
any  claim  upon  the  estate,  has  in  conscience  as  good  a  right  to  be  paid  the  whole  man? 
he  has  lent,  as  the  second  mortgagee  has  to  the  payment  of  what  he  advanced;  u' 
having,  by  the  assignment  of  the  first  mortgage,  got  a  right  to  hold  the  eatatt  i^ 
solutely  at  law,  and  having  possession  of  the  title  deeds,  without  which  the  stite 
cannot  be  sold,  a  Court  of  Conscience  ought  not  to  take  from  him  his  legal  protectioc 
of  an  honest  debt.  That  in  the  present  case,  the  justice  of  the  rule  was  strengtheBel 
because  the  second  mortgagee  did  not  make  use  of  the  common  precaution  in  tni* 
actions  of  this  nature,  namely,  taking  care  that  the  title  deeds,  which  were  tiieo  fn 
the  mortgagor's  hands,  were  deposited  with  him ;  and  from  which  neglect  two  ooi*- 
quencee  result:  Ist,  That  he  confided  more  in  the  personal  integrity  of  the  mortg»g«! 
than  in  the  real  security  of  the  mortgage ;  and  2d,  That  he  left  in  the  hands  of  vt 
mortgagor  the  means  of  trafficking  again  with  llie  estate,  and  of  deceiving  innocent 
incumbrancers,  who  are  generally  justified  in  pre8um-[298]-ing,  that  he  who  has  "* 
possession  of  the  lands,  and  the  custody  of  the  title  deeds,  has  a  right  to  the  estata 
This  rule  of  equity  looks  no  further,  tiiaa  to  see  whether  the  third  mortgagee  ha" 
notice  of  the  second  mortgage,  at  the  time  when  he  first  lent  his  money ;  for  it  ist'i'* 
tliat  he  becomes  an  honest  creditor,  and  has  a  right  to  protect  his  debt:  butbaU' 
no  occasion  to  look  for  protection,  till  he  thinks  himself  in  danger  of  being  hurt;  »m 
therefore,  whether  his  danger  is  first  discovered  to  him,  by  the  second  mortgap 
being  disclosed  in  a  suit  in  equity,  or  by  any  extrajudicial  means,  as  thehonertjof  to 
debt  is  not  affected,  his  right  of  protecting  it,  and  the  efficacy  of  that  protection,^ 
buying  in  the  first  incumbrance,  are  not  prejudiced :  nor  wore  in  this  case  preji'dx*" 
by  the  respondent's  having  purchased  the  first  incumbrance,  after  the  first  incum- 
brancer had,  in  his  answer  to  the  appellant's  bill,  submitted  to  a  sale  of  the  «*•**■ 
and  to  an  application  of  the  money  in  discharging  the  incumbrances  according  to 
their  just  order  and  priorities :  Ist,  because  the  submission,  taken  in  its  full  «itcoL 
could  only  bind  the  right  of  the  person  submitting,  and  not  that  of  subsequent  inco^ 
brancers ;  but  the  right  of  protection  claimed  by  the  third  mortgagee,  is  not  daimea 
or  derived  from  the  first,  but  arises  from  the  personal  situation  of  the  third  mor^ 
gagee,  as  soon  as  he  gets  the  legal  interest  in  tlie  estate,  and  attaches  originally^ 
himsdif  :  and,  2d,  because  the  submission  to  a  sale  would  not  have  that  effect,  thong 
it  had  been  made  by  the  third  mortgagee  himself,  and  much  lees  when  made  oj  "» 
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firrt;  for  the  rights  of  mortgagees  are  not  altered  by  turning  the  mortgaged  estate 
into  money,  since  in  such  cases,  the  Court  directs  the  money  to  be  applied,  according 
to  the  rights  of  redemption ;  and  if  tiie  second  mortgagee  has  not  a  right  to  redeem 
the  estate,  without  paying  what  is  due  upon  the  first  and  third  mortgagee,  he  will  of 
course  have  no  right  to  partake  of  the  mon^,  till  their  claims  are  satisfied.  The 
decree  therefore  was  just,  and  agreeable  to  the  rules  of  equity,  and  ought  to  be 
affirmed,  with  costs. 

Accordingly,  after  hearing  counsel  on  this  appeal,  it  was  ordbrhd  and  asjitdobd, 
that  the  same  should  be  dismissed ;  and  the  decree  therein  complained  of,  affirmed. 
(Jour.  vol.  30.  p.  470.) 

P99]  Case  21. — Earl  of  Belvedere, — Appellant;  Wiiaiam  Eochfort, — 
Respondent  [8th  May  1772J. 

[Hew's  Dig.  vi.  1481.     See  now  the  Real  Estates  Charges  Acts  1854  (17  and  18  Vict, 
c.  113),  1867  (30  and  31  Vict  c.  69),  and  1877  (40  and  41  Vict.  c.  34).] 

Money  due  upon  a  mortgage  is  a  debt  of  the  mortgagor,  to  the  payment  whereof 
his  personal  estate  is  primarily  liable  (the  land  being  considered  only  as  a 
pledge)  as  between  his  heir  or  devisee  and  his  executor ;  unless  some  express, 
or  necessarily  implied  declaration  of  his,  exempts  his  personal  estate,  and 
throws  the  charge  upon  the  real.  • 

Decree  of  the  Irish  Chancery  affirmeu.     See  ante.  Case  11  of  this  title, 

and  the  note  there  [5  Bro.  P.  C.  221]. 

Peter  Hughes,  esq.  being  seised  in  fee  of  a  denomination  of  land  called  the  town 
and  lands  of  Freaghmore,  being  a  part  of  a  sub-denomination  of  Mill  Castle,  con- 
taining about  578  acres,  in  the  county  of  Weetmeath,  in  August  1706,  mortgaged  it 
for  £450  English,  to  Thomas  Proby,  in  trust  for  Grace  Spencer,  redeemable  on  pay- 
meat  of  the  principal  and  interest  at  £8  per  cent,  and  also  gave  Proby  a  bond,  in 
the  penalty  of  £900,  with  a  warrant  of  attorney  for  confessing  judgment,  condi- 
tioned for  payment  of  principal  and  interest. 

In  the  year  following,  the  then  Lord  Chief  Baron  Robert  Rochfort,  having  agreed 
with  Hughes  for  the  purchase  of  the  mortgaged  premises  for  £900,  Hughes  by  lease 
and  release  of  the  4th  and  5th  of  July  1707,  in  consideration  of  the  £900,  conveyed  the 
premises  to  the  Chief  Baron  and  his  heirs,  by  the  description  of  "  all  that  and  those 
the  town  and  lands  of  Freaghmore,  and  part  of  Mill  Castle,  containing  by  estima- 
tion 578  acres,  two  roods,  and  16  perches,  profitable  land,  plantation  measure,"  etc. 
vith  a  warranty  against  him  and  his  father  and  their  heirs,  and  usual  covenants  for 
the  title ;  and  in  that  against  incumbrances  was  the  following  exception,  viz.  "  other 
than  and  except  one  lease  by  indenture  bearing  date  the  3d  day  of  August  1706, 
made  by  the  said  Peter  Hughes  unto  John  Rider,  esq.,  of  the  premises  for  the  term  of 
21  years,  commencing  from  the  Ist  day  of  May  last,  etc.  and  also  one  mortgage  by 
vay  of  lease  and  release,  dated  the  9th  and  10th  days  of  Auguait  1706,  made  of  the 
premises  by  the  said  Peter  Hughes  unto  Thomas  Proby,  esq.  her  Majesty's  surgeon 
^neral  of  Ireland,  for  the  sum  of  £450  principal  money,  payable  witii  interest; 
•ehiek  said  principal  money  of  £450,  wiih  the  interest  thereof  from  tiie  \(Mi  day  of 
February  last  past  before  the  date  hereof,  is  to  be  paid  and  discharged  by  the  said 
Etobert  Rochfort,  his  heirs  and  assigns,  out  of  the  consideration  money  in  this  pre- 
«nt  deed  expressed."  And  on  the  back  of  the  conveyance  was  an  indorsement  signed 
rj  Hughes,  acknowledging  the  receipt  of  the  £900,  thus,  "  £450  sterling  in  money 
m  the  perfection  of  the  deed,  and  £450  allowed  on  account  of  the  mortgage." 

[300]  The  Chief  Baron  lived  20  years  after  this  purchase,  but  never  paid  off  the 
nortgage.  On  the  10th  of  July  1723,  he  leased  the  premises  to  Charles  Pollard 
lampson,  esq.  for  41  years,  from  the  Ist  of  May  preceding,  at  the  clear  yearly  rent 
>f  £74  18b.  6d.  by  the  description  of  "  all  that  and  those  the  town  and  lands  of 
*'reaghinore,  and  part  of  the  town  and  lands  of  Mill  Castle,  now  in  the  possession  of 
Hiomas  Rider  and  Thomas  Smith,  or  their  under-tenants,  containing,  by  a  survey 
ately  made  thereof  by  Mr.  Garrett  Hogan,  504  acres  and  two  roods,  profitable  and 
mprofitaUe  land,  plantation  measure,  be  the  same  more  or  less,  as  the  same  is  more 
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particularly  delineated  and  described  in  a  map  or  surrey  thereof  hereusto  an- 
nexed." And  the  map  was  intitled,  A  Map  of  Freaghmore,  being  part  of  the  Imii 
of  Mill  Cattle. 

The  Chief  Baron  being  seised  in  fee  of  a  very  large  real  estate  in  Ireland,  ud 
possessed  of  a  great  personal  fortune,  and  having  a  wife  and  a  son  George,  vho  ra 
married  and  had  several  children;  by  his  will,  dated  the  Slst  of  May  1726,  deriiei 
to  his  wife  for  life,  in  increase  of  her  jointure,  all  his  lands  in  the  county  of  Weit- 
meath,  (except  those  of  Seyonan,  Lissenoyd,  and  Killnegenahan,)  not  otherwiit 
settled  or  disposed  of,  particularizing  them,  together  with  some  leasdiold  intereeu, 
and  his  dwelling  house  and  other  houses  and  buildings  in  Dublin ;  and  after  let  it- 
cease,  he  gave  all  these  lands,  leasehold  interests,  and  houses  to  his  eldest  ton  aad 
heir  apparent,  George  Rochfort,  his  heirs  and  assigns,  subject  to  such  debts,  legacio. 
and  conditions,  as  he  should  therein  after  limit  and  appoint.  The  will  then  pn> 
ceeded  as  follows :  "  Item,  I  devise  to  my  said  dearly  beloved  wife,  all  mj  penonil 
estate,  goods  and  chattels,  (except  the  legacies  hereafter  named  and  mentioned,]  &iid 
also  my  household  goods  and  furniture,  of  what  kind  soever,  which  I  shall  le«Te»t 
the  time  of  my  death  in  my  said  dwelling  house,  as  also  all  the  furniture  and  goods 
belonging  to  my  house  at  New  Park,  together  witli  all  my  co^h  horses  and  num, 
and  cattle  of  all  kind  soever,  and  hay  and  corn,  to  be  disposed  of  by  her  as  BhesU 
think  fit:  I  also  devise  and  bequeath  to  her  all  my  plate  and  jewdls  of  what  kind  so- 
ever, together  with  all  my  ready  money  and  gold  which  shall  be  at  the  time  of  dj 
death  in  her  or  my  hands,  or  in  the  power,  custody,  or  in  trust  for  either  of  lu.  >* 
also  all  arrears  of  rent  which  shall  be  unpaid  and  due  to  me  at  the  time  of  my  desth.' 
He  tlien  devised  two  specific  mortgages  to  his  wife,  in  trust  for  his  grand-dsughta. 
Mary  Rochfort,  one  of  the  daughters  of  his  son  George.  And  reciting,  that  sftetliii 
wife's  death,  his  son  and  heir  and  devisee  George  Rochfort  would  be  possessed  of  t 
considerable  real  estate,  which  he  left  to  him  to  dispose  of  for  the  benefit  of  to 
children,  as  he  should  judge  proper,  he  proceeded ;  "  It  is  my  intent  and  will,  «ndl 
do  hereby  devise,  that  in  case  my  said  son  George  shall  die,  before  he  makes  anr  pn- 
vision  for  his  younger  sons,  that  then  and  in  such  case,  I  do  devise  to  each  of  mf 
grandsons,  Arthur  Rochfort,  George  Rochfort,  and  William  [301]  Rochfort,  wnsof 
the  said  George  Rochfort,  and  to  each  of  them,  one  annuity  or  yearly  rent  charp  of 
£100  per  ann.  during  each  of  their  natural  lives,  to  be  issuing  out,  and  chargeaUe 
on  my  said  lands  herein  devised,  and  to  be  due  and  payable  to  them  respectiTdT. 
from  the  death  of  my  said  son  George  Rochfort :  but  if  my  son  George,  by  acj  ^^ 
executed  in  his  lifetime,  or  by  his  last  will,  makes  any  provision  for  them  or  anjof 
them,  my  will  is,  that  such  younger  son  or  sons,  so  provided  for  by  him,  shall  not  I* 
entitled  to  the  said  annuity  of  £100  per  ann.  nor  have  any  benefit  by  this  iet'»i 
my  intent  being  only  to  make  some  provision  for  them,  in  case  my  said  son  Gwp 
should  die  without  making  such  provision  for  them  aa  he  intends,  and  this  provisioi 
for  my  said  grandsons  shall  only  take  place  after  the  death  of  my  wife."  Hetki 
gave  several  legacies  and  annuities  to  particular  persons,  and  went  on ;  "  Item,  It  i* 
my  will  that  the  interest  of  the  money  I  owe  to  Mrs.  Grace  Spencer,  and  whidi  i* 
now  chargeable  on  the  lands  which  Mr.  Hampson  holds  from  me  in  the  countr  »f 
Westmeath,  shall  be  paid  to  her  by  my  son  George  Rochfort,  out  of  the  lands  ^di 
I  leave  to  him  in  the  county  of  Meath,  and  which  I  have  purchased  there  since  nj 
settlement  on  him ;  my  intent  being,  that  my  wife  may  hold  and  enjoy  the  aforwaii 
lands  in  the  county  of  Westmeath,  to  which  said  Hampson  is  tenant^  free  sod  dif- 
charged  of  the  above  debt,  and  of  any  other  incumbrance  whatsoever,  during  to 
life : "  and  after  a  few  other  legacies  and  directions,  he  added,  "  And  as  to  ^  tl* 
residue  and  the  rest  of  my  goods  and  chattels  and  personal  estate,  after  pajfmtnt  ^ 
ail  my  just  debts,  and  also  all  my  lands,  tenements  and  hereditaments  not  hcif* 
before  devised,  or  otherwise  here  or  heretofore  by  me  settled  by  this  my  last  tIU.  " 
by  deeds  duly  executed  in  my  lifetime,  and  all  other  lands  whatsoever,  wherein  v 
whereof  I  the  said  Robert  Rochfort,  or  any  other  person  or  persons  whatsoever, «» 
or  are  seised  in  trust  for  me,  or  whereunto  I,  or  any  other  person  or  persons  in  trnf* 
for  me,  am  or  are  entitled  of  or  for  any  estate  of  frediold,  inheritance  or  teno  oj 
years,  either  in  law  or  equity,  in  possession,  reversion,  remainder,  or  expectancy.  I 
give,  devise  and  bequeath,  unto  my  said  son  and  heir  George  Rochfort,  and  unt* 
his  heirs  and  assigns  for  ever."    And  he  appointed  him  sole  executor  of  his  said  ^ 
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On  the  14th  of  October  1727,  the  Chief  Baron  died,  and  George  Rochfort  his  son 
and  executor  proved  his  will,  taking  very  valuable  interests  under  it  both  in  land 
and  money. 

Hanne^  the  widow  became  entitled  under  the  will  to  the  lands  demised  to  Hamp- 
aon,  and  received  the  rents  during  her  life ;  and  George  the  executor,  though  he  did 
not  pay  ofiE  the  principal  of  the  £450  mortgage  thereon  to  Mrs.  Spencer,  yet  con- 
sidering it  in  the  light  his  father  had  done,  of  a  debt  due  from  the  father,  continued 
to  keep  down  the  interest  during  the  time  he  survived,  which  was  a  few  years  only. 

[302]  By  deed  poll,  dated  the  23d  of  December  1729,  Hannah  the  testator's  widow, 
after  reciting  her  marriage  settlement,  and  the  addition  made  thereto  by  her  hus- 
band's will,  in  order  to  accommodate  her  son,  and  out  of  her  great  love  and  affection 
to  him,  in  consideration  of  an  annuity  of  £400  secured  to  be  paid  to  her  during  her 
life,  released  to  him  her  life  estate  in  all  the  lands  and  interests  mentioned  in  the 
settlement  and  will ;  wherein  her  principal  motive  was  to  enable  him  to  provide  for 
his  younger  sons  and  daughters,  in  pursuance  of  her  husband's  purpose. 

On  the  5th  of  April  1740,  George  the  son  made  his  wiU,  with  an  apparent  view  to 
his  father's  will,  and  mother's  preceding  deed  poll ;  whereby,  after  reciting  a  part  of 
his  own  marriage  settlement,  relative  to  his  daughters  portions,  he  divided  the  pro- 
vision thereby  made  amongst  them,  and  made  further  additions  thereto.  And  then 
reciting  a  power  in  his  marriage  settlement,  to  charge  the  lands  therein  comprised 
with  any  sum  not  exceeding  £50  per  ann.  for  the  support  and  maintenance  of  every 
one  of  his  younger  sons  after  his  death,  during  their  lives ;  he,  in  execution  of  such 
power,  charged  all  those  lands  with  the  several  yearly  sums  of  £5(3  a-piece  for  life, 
to  his  three  younger  sons,  Arthur,  Greorge,  and  the  respondent:  he  then  devised 
several  specific  estates  of  which  he  was  seised  in  fee,  and  inter  alia  the  lands  of 
Freaghmore,  with  all  the  rents,  issues,  and  profits  thereof,  to  his  wife  and  his  mother, 
and  two  other  trustees,  his  brother  John  Rochfort,  and  Thomas  Staunton,  in  trust, 
out  of  the  rents  and  profits  to  pay  to  his  said  three  younger  sons,  until  tjiey  respec- 
tively attained  the  i^e  of  25  years,  for  their  maintenance  respectively,  in  addition 
to  the  aforesaid  £50  charged  for  them,  such  yearly  sums  as  the  trustees  should  judge 
proper  and  convenient  for  them  respectively.  But  from  and  after  his  sons  Arthur 
and  George  should  respectively  attain  their  said  age  of  25  years,  he  gave  them  respec- 
tivdy  several  specific  estates  therein  mentioned,  in  fee:  "And  as  for  the  said  lands 
of  Freaghmore,  Rathcan  and  Fann,  in  the  county  of  Westmeath,  etc.  (being  a  fee- 
farm  rent,  and  a  leasehold  for  years)  and  all  and  singular  the  rents  and  profits 
thereof,  and  all  my  estate  and  interest  therein,  to  tlie  use  and  behoof  of  my  said  son 
William  Rochfort,  his  heirs,  executors,  administrators  and  assigns,  according  to 
tueh  estate  a*  I  have  therein;  from  and  immediately  after  his  attaining  the  age  of 
25  years : "  And  till  his  said  sons  should  respectively  attain  25,  in  trust  to  pay  and 
apply  the  rents  and  profits  of  all  the  lands  so  limited  to  them,  over  and  above  what 
should  be  paid  for  their  support  and  maintenance  till  25,  for  the  benefit  of  his  said 
three  younger  sons,  and  two  of  his  daughters,  in  such  manner  and  proportions  as 
the  trustees  should  think  fit.  And  he  gave  the  guardianship  of  his  said  younger 
sons  and  daughters  to  his  four  trustees.  And  to  his  eldest  son  Robert,  the  appel- 
lant, he  gave  all  his  real  estate  not  thereby  otherwise  devised,  but  chargeable  with 
his  three  daughters  portions,  as  therein  mentioned.  And  further  gave  him  all  the 
deer  in  his  park,  and  the  regidwum-  of  all  his  personal  estate,  not  thereby  otherwise 
disposed  of;  and  [303]  appointed  him  and  John  Rochfort  executors.  And  by  a 
codicU  to  his  will,  the  said  testator  gave  some  small  pecuniary  and  a  few  specific 
legacies. 

On  the  10th  of  June  1730,  the  testator  George  Rochfort  died,  leaving  his  four 
sons,  the  appellant  the  eldest,  and  tlie  respondent  tlie  youngest,  and  three  daughters. 
The  appellant  upon  his  father  and  mother's  death  (which  followed  in  less  than  two 
years  after)  succeeded  to  several  large  estates  of  the  yearly  value,  even  at  that  time, 
of  £3800  sterling,  as  admitted  by  himself ;  but  all  the  provision  for  the  respondent, 
and  the  rest  of  the  younger  children,  was  confined  to  the  small  interests  they  took 
under  their  father  and  grandfather's  wills. 

George's  will  was  proved  by  both  the  executors,  though  the  appellant  acted  almost 
alone,  who  thereby  also  became  executors  of  the  grandfather,  and  received  large  and 
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valuable  assets  of  both.  The  respondent,  being  an  infant  at  his  father's  death,  and 
for  many  years  after,  fell  under  the  care  of  John  Rochfort  his  uncle,  and  one  of  the 
testamentary  guardians  appointed  by  his  fatiier. 

Notwithstanding  George's  total  silence  in  his  will  as  to  the  £450  mortgage  on 
the  lands  of  Freaghmorey  which  continued  at  his  death  under  the  original  lease  b) 
Hampson,  whereby  he  would  seem  the  absolute  owner  of  tiiese  lands,  free  from  in- 
cumbrances ;  yet  it  came  out  after  his  death,  that  he  too,  as  weU  as  his  father,  bad 
neglected  paying  off  the  principal  of  the  mortgage,  though  he  duly  paid  the  intere^ 

Hannah  Rochfort,  the  grandmother,  died  in  June  1732,  having  during  the  time 
she  survived  her  son,  kept  down  the  interest  of  this  mortgage,  which  had  been 
assigned  to  Dean  Percival,  and  upon  his  death  vested  in  Kane  Percival  his  eon  and 
executor.  But  after  her  death,  and  during  the  respondent's  minority,  the  appe- 
lant, the  rich  elder  brother,  refused  payment  either  of  interest  or  principal,  and 
the  respondent,  though  some  payments  were  made  by  his  guardian,  being  unable 
to  keep  down  thie  interest,  Kane  Percival,  in  July  1735,  brought  his  bill  of  foreclosure 
against  both  the  brothers,  which  the  respondent  answered  by  his  guardian,  and  the 
appellant,  by  his-  answer,  not  only  refused  paying  the  mortgage  out  of  assets,  but 
set  up  a  new  pretence,  that  the  lands  of  Mill  Castle  (though  comprised  with  and  ood- 
sidered  to  be  the  same  as  the  lands  of  Freaghmore,  in  the  original  mortgage  and 
purchase  deeds,  and  in  the  lease  and  maps  annexed  to  it,  and  in  the  wills  both  of 
his  father  and  grandfather,  and  always  held  by  one  and  the  same  tenant,  and  h 
part  thereof)  were  a  distinct  estate  from  the  lands  of  Freaghmore,  and  not  beinp 
specifically  devised  by  either  of  the  wills,  had  descended  to  him  as  heir  or  reeidusir 
devisee  of  his  father ;  and  therefore,  aa  far  as  the  value  of  the  lands  of  Mill  Castle. 
and  no  farther,  he  submitted  upon  that  ground  to  be  charged  with  a  proportion  of 
the  mortgage.  But  this  pretence,  being  destitute  of  all  foundation,  was  n<K 
attempted  to  be  supported  by  the  least  proof,  either  in  this  or  the  subsequent  cause. 

[304]  On  the  23d  of  May  1739,  the  mortgagee  obtained  a  decree  for  an  account, 
which  being  taken,  and  the  debt  liquidated  at  £731  Os.  lOd.  besides  costs,  a  final 
decree  was  made  on  the  20th  of  February  1739,  for  sale  of  the  mortgaged  premise*, 
viz.  the  lands  of  Freaghmore,  and  part  of  Mill  Castle,  containing  950  acres,  or  a 
sufficient  part  thereof,  in  default  of  payment  of  that  sum,  with  interest  and  cosbt. 
which  were  afterwards  taxed  in  December  1740,  at  £69  Is.  6d.  and  paid  by  the  re- 
spondent's guardian,  the  respondent  not  attaining  his  age  of  25  till  the  year  1745. 

The  respondent  for  many  years,  under  all  the  disadvantages  of  the  moet 
streightened  circumstances,  and  an  increasing  family,  kept  struggling  to  make  wfaai 
payments  he  could  to  his  humane  mortgagee ;  who  seeing  his  distresses,  and  hopine 
they  might  one  day  penetrate  his  elder  brother,  after  first  reducing  the  interest  to 
£6  per  cent,  gave  him  every  respite  and  indulgence  for  upwards  of  15  years ;  for  it 
was  not  till  the  14th  of  June  1756,  that  he  brought  the  estate  to  sale,  when  it  pro- 
duced £906  Ob.  7^d.  which  was  paid  to  the  mortgagee,  who  had  in  tlie  intermediate 
space  from  1740  to  1753,  received  no  less  than  £485  5s.  9d.  interest,  besides  the 
costs,  by  different  payments  from  the  respondent  and  his  guardian,  as  they  could 
raise  them,  in  satisfaction  of  the  principal,  interest  and  costs  due  on  his  mortgage. 
the  whole  of  his  receipts  from  the  respondent  and  his  estate  to  that  day,  amountiDg 
to  no  less  than  £1411  68.  l^d. 

As  the  last  effort  for  preserving  this  small  estate  of  a  younger  brother,  and 
whilst  there  was  yet  a  possibility  of  doing  it,  so  early  as  the  24th  of  January  1749. 
the  respondent  exhibited  his  bill  in  the  Court  of  Chancery  in  Ireland,  against  the 
appellant,  as  the  executor  of  his  father  and  grandfather,  and  against  John  Rochfort 
and  Kane  Percival,  stating  the  original  mortgage,  and  his  grandfather's  purchase, 
lease  and  will,  with  tlie  will  of  his  father,  and  charging  tliat  Robert  the  grandfather, 
from  the  time  he  made  the  purchase,  alwa3r8  considered  the  mortgage  debt  as  a  debt 
due  from  him  to  Grace  Spencer,  and  that  he  meant  it  by  the  debt  mentioned  in  his 
will  that  he  owed  her,  and  that  George  the  son  duly  paid  her  the  interest  thereof 
during  his  life,  in  performance  of  the  will,  and  though  he  did  not  pay  off  the  prin- 
cipal, yet  he  considered  it  as  a  trust  debt  of  his  father,  chargeable  on  and  payable, 
as  it  really  was,  out  of  the  real  and  personal  estate  to  him  devised.  That  George 
having  made  no  express  provision  by  his  will  for  discharging  the  mort^ape,  but  hav- 
ing devised  the  lands  of  Freaghmore,  to  the  use  of  the  respondent  and  hia  brothers 
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and  sisters  till  25,  and  afterwards  to  the  respondent  and  his  heirs,  the  executors 
ought  to  haTe  paid  the  mortgage  out  of  €reorge's  personal  estate,  pursuant  to  both 
wills ;  but  that  the  appellant,  the  executor  and  residuary  legatee  of  his  f  atiier,  though 
he  had  paid  tbe  interest  to  his  mother's  death,  had  refused  paying  it  from  that  time ; 
in  consequence  whereof,  the  mortgagee  had  filed  his  biU  of  foreclosure  against  him 
and  the  respondent,  and  had  obtained  the  decree  of  1739,  during  the  respondent's 
minority,  and  principaDy  for  want  [305]  of  a  cross  bill  being  filed  against  him  on 
the  respondent's  part,  for  a  satisfaction  out  of  the  assets  in  the  appellant's  hands. 
But  that  the  respondent  having  since  attained  25,  had  been  forced  by  the  appel- 
lant's refusal  to  discharge  the  debt,  to  apply  the  accruing  rents  towards  the  interest, 
and  was  in  danger  of  having  tiie  estate  exposed  to  sale.  That  the  appellant  pre- 
tended, that  the  widow  was  the  residuary  legatee  of  the  whole  of  Robert's  personal 
estate,  whereas  the  bill  charged  that  Robert,  besides  other  specific  and  pecuniary 
legacies  therein  mentioned,  only  left  her  such  part  of  his  personal  estate,  goods  and 
chattels,  as  he  should  leave  at  his  death  in  his  dwelling  house  in  Dublin ;  and  by 
express  words,  bequeathed  all  the  residue  of  his  goods,  chattels  and  personal  estate, 
after  payment  of  his  just  debts  and  legacies,  to  George ;  and  that  George  accordingly 
possessed  all  his  father's  personal  estate  not  specifically  bequeathed,  a  considerable 
part  of  which  remained  unadministered  at  his  death,  and  came  to  the  appellant's 
hands.  And  as  to  the  appellant's  pretence  of  being  entitled  to  the  part  of  Mill 
Castle,  as  heir  to  his  father,  the  bill  charged,  that  Hampson's  lease  was  subsisting 
at  George's  death  and  long  afterwards,  and  an  entire  gross  rent,  and  not  an  acre- 
able  rent,  was  reserved  thereon,  and  that  George  intended  to  devise  to  the  respondent, 
the  entire  rent  and  reversion  of  the  lands  demised  to  Hampson,  after  he  attained 
25.  The  bill  therefore  prayed  a  discovery  of  the  assets  of  Robert  the  grandfather 
and  George  the  father ;  that  the  lands  of  Freaghmore  might  be  exonerated  from  the 
mori^age  money,  out  of  their  or  one  of  their  personal  estates,  together  with  the 
sums  and  interest  thereon,  which  had  been  then  already  paid  by  ti^e  respondent; 
and  in  case  their  personaJ  estates  should  not  be  sufficient,  then  out  of  tha  real  estate 
devised  by  Robert  the  grandfather  to  his  widow  for  life. 

The  appellant  by  his  answer  said,  he  believed  George  did  not  pay  off  the  £450, 
but  not  that  he  considered  it  as  a  just  debt  of  his  father's,  otherwise  than  as  a  charge 
on  the  lands,  and  not  to  be  paid  out  of  his  personal  estate.  Said,  he  did  not  know  or 
hdieve,  that  any  part  of  Robert  the  grandfather' $  pergonal  ettcUe  came  to  hit  hands; 
and  denied,  that  George's  personal  estate,  which  came  to  his  hands,  was  of  the  value 
of  £40,000  or  any  such  value,  after  payment  of  his  debts  and  legacies,  but  on  the 
contrary  believed  it  was  not  sufficient  to  pay  th«n.  Admitted  he  had  only  paid  the 
interest  to  the  widow's  death,  and  had  refused  to  p%y  the  principal  £450  or  any 
interest  tiiereon  from  her  death,  except  in  such  proportion  as  the  value  of  that  part 
of  the  mortgaged  lands  which  descended  to  him  as  heir  of  his  grandfather  and 
father,  bore  to  such  part  thereof  as  were  devised  to  the  respondent,  and  insisted  he 
was  not  liable  to  pay  more.  Admitted  he  had  paid  no  part  of  the  principal,  in- 
terest and  costs,  decreed  to  Percival ;  and  believed  he  might  have  threatened  to  pro- 
ceed to  sell  the  lands,  and  that  the  respondent  had  applied  to  him  as  in  the  bill,  but 
that  he  had  refused  to  comply  therewith ;  and  he  insisted  t/iat  no  part  of  Robert  his 
grandfather's  assets  had  come  to  his  hands;  and  that  no  part  of  [306]  his  or  George's 
assets  remained  in  his  hands  unapplied.  Said,  he  was  willing  to  account  for  a  pro- 
portionable part  of  the  mortgage  money,  the  respondent  at  tibe  same  time  account- 
ing with  him  for  tlie  rents  of  the  lands  of  Mill  Castle  descended  to  him. 

The  respondent  having  in  1750  amended  his  bill  for  the  purpose  of  obtaining 
some  further  discovery  of  his  grandfather  and  father's  assets,  the  appellant,  on  the 
15th  of  May  1751,  put  in  an  answer  thereto,  which  being  insufficient,  he  on  the  18th 
of  November  following  put  in  a  further  answer,  wherein  he  gave  some  account, 
though  very  imperfect,  of  George's  personal  estate;  and  admitted,  that  George  was 
seised  at  his  death  of  a  real  estate  of  the  yearly  value  of  £3800,  and  that  there  were 
some  arrears  of  rent  due  to  George  at  his  death,  part  of  which  the  appellant  had 
received. 

The  appellant  (not  content  with  insisting  upon  privilege  throughout  the  cause,  so 
as  to  occasion  an  application  to  Parliament,  to  compel  him  to  waive  it)  on  the  5th  of 
February  1752,  filed  a  cross  bill  against  the  respondent  and  the  mortgagee  and 
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lessee,  and  against  John  Rochfort,  charging  that  the  mortgage  never  was  the 
proper  debt  either  of  Robert  or  George,  and  that  no  part  of  Robert's  personal  etUtc 
remained  undisposed  of  by  his  will,  nor  had  any  part  thereof,  except  some  specific 
legacies  bequeathed  to  George,  come  to  his  hands,  and  that  George's  personal  eniie 
was  insufficient  to  pay  his  debts  and  legacies,  and  that  Freaghmore  and  Mill  dak 
were  separate  denominations ;  and  praying  an  account  against  ihe  mortgagee,  and 
that  on  payment  of  principal,  interest  and  costs,  he  might  convey  to  the  appelieat 
that  part  of  the  mortgaged  premises  known  by  the  name  of  Mill  Castle ;  and  that  the 
respondent  might  pay  a  proportionable  part  of  what  should  appear  due  to  the  mort- 
gagee, with  an  account  of  rents  against  the  tenants,  and  an  injunction  against  their 
paying  any  more  till  the  hearing. 

The  respondent  answered  this  bill,  insisting  upon  his  right  under  George's  viD 
to  the  denomination  called  Freaghmore,  being  part  and  a  sub-denomination  of  Mill 
Castle,  and  not  a  separate  and  distinct  one,  in  the  same  manner  as  theiy  were  d^ 
mised  by  Robert  to  Hampson,  and  that  the  whole  passed  to  him  by  the  deviee  in 
George's  will.  That  not  only  the  original  principal  and  interest  on  iho  mortga^ 
but  also  the  accumulated  interest  thereon  by  the  decree,  together  with  the  intereet 
since  paid  by  him,  and  the  costs,  ought  to  be  paid  by  the  appellant  out  of  the  Meatb 
estate,  or  out  of  the  residue  of  the  retJ  and  personal  estate  of  Robert  and  George;  and 
that  Robert  by  his  will,  not  only  entirdy  discharged  the  mortgaged  premises  from 
that  debt  and  interest,  but  thereby  declared  it  to  be  his  proper  debt,  and  charged  it 
on  the  Meath  estate,  and  that  he  having  covenanted  with  Hughes  to  discharge  it,  and 
to  indemnify  him  therefrom,  it  affected  him  and  Greorge,  as  his  heir,  axecutor  and 
residuary  legatee ;  and  said  he  believed,  that  much  more  of  Robert's  personal  eitste 
than  sufficient  to  discharge  the  same,  remained  undisposed  of  by  his  will,  and  had 
since  come  to  the  appellant's  hands. 

[307]  The  appellant  having  attained  all  he  wanted  by  this  bill,  which  was  deby, 
never  prosecuted  it  farther. 

Issue  was  joined  in  the  original  cause,  but  no  witnesses  were  examined  on  either 
side,  there  having  been  a  consent  to  read  the  several  deeds  and  wills. 

The  original  cause  was  heard  by  the  Lord  Chancellor  Jocelyn,  in  November  1753, 
and  on  the  30tii  of  May  1754,  his  Lordship  referred  it  to  a  Master,  to  take  an  accoimt 
of  the  personal  assets  of  the  grandfather  Robert  Rochfort,  into  whose  hands  the  same 
came,  and  how  disposed  of,  together  with  an  account  of  his  debts  and  l^aciee ;  and 
also  an  account  of  the  personal  assets  and  effects  of  Greorge  Rochfort  the  father,  into 
whose  hands  the  same  came,  and  how  disposed  of,  together  witii  an  account  of  hie 
debts  and  legacies ;  and  reserved  the  consideration  of  further  directions. 

The  Master,  by  his  report  of  the  19th  of  November  1766,  certified,  that  Robert 
Rochfort  died  possessed  of  aesets  which  came  to  the  hands  of  tlie  appellant,  as  executor 
of  George,  the  sole  executor  of  Robert,  to  the  amount  of  £4421,  besides  four  doan 
of  silver  plates ;  and  that  no  debt  or  legacy  of  Robert's  had  been  paid  by  the  appe- 
lant. That  Robert  owed  the  debt,  (viz.  the  £450  to  Grace  Spencer,)  and  bequeathed 
the  several  legacies  in  the  second  schedule  to  the  report  mentioned ;  and  he  did  D«i 
find  that  any  debt  of  Robert  had  been  satisfied  out  of  his  assets,  but  (it  being  so  ad- 
mitted by  the  respondent)  that  his  pecuniary  legacies  were  satisfied  by  his  son,  har 
and  sole  executor,  George,  amounting  to  £476.  That  the  several  sums  set  forth  in 
the  third  schedule,  had  been  paid  at  the  times  and  in  the  manner  therein  mentioned, 
by  the  respondent,  and  had  been  raised  out  of  his  estate  in  satisfaction  of  principal, 
interest  and  costs  of  tfie  debt  due  by  Robert  at  his  deatJi  to  Grace  Spencer,  the  rif^t 
to  which  debt  afterwards  vested  in  Kane  Percival,  as  heir  and  executor  of  hi* 
father  William  Percival,  amounting  to  £1411  6s.  l^d.  He  also  found,  that  George 
died  possessed  of  assets,  which  came  to  the  appellant's  hands,  and  part  of  which  the 
appellant  had  admitted,  to  the  amount  of  £699  28.  over  and  besides  the  rents  and 
arrears  in  the  tenant's  hands  of  George's  estate,  the  whole  annual  income  of  which 
amounted  to  £3800,  but  that  the  appellant,  though  required  by  the  bill  and  personal 
interrogatories,  had  not  set  forth  tlie  particulars  or  amount  of  the  sums  received  by 
him  of  such  rent  and  arrears,  alledging  he  had  kept  no  books,  accounts  or  entriei 
thereof ;  and  also  over  and  above  the  several  parcels  of  plate  and  other  particulars, 
admitted  to  have  come  to  his  hands,  the  value  whereof  he  had  not  set  forth,  though 
required  as  aforesaid,  and  which  the  Master  could  not  therefore  ascertain.    That 
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George  o-ved  the  several  debts,  and  bequeathed  the  several  legacies  in  the  report 
mentioned,  amounting  to  £9873  5s.  all  which  the  Master  found  had  been  paid  hy 
the  appellant :  but  in  regard  the  appellant  had  not  discovered  the  quantum  of  the 
rents  and  arrears  due  to  George  at  his  death,  and  how  much  thereof  was  received  hj 
him,  and  Hui  value  of  the  several  articles  of  plate,  and  of  great  part  of  the  fur-[308]- 
niture,  stock  and  effects  of  George,  which  came  to  his  hands ;  the  Master  could  not 
set  forth,  whether  the  assets  of  George  did  or  did  not  exceed  the  debts  and  legacies  of 
George,  paid  by  the  appellant,  or  whether  any  part,  or  how  much,  of  the  said  assets 
of  George,  remained  unapplied  in  the  appellant's  hands. 

The  first  schedule  to  ^is  report,  containing  an  account  of  the  assets  of  Robert  the 
grandfather,  which  came  to  the  appellant's  hands,  as  aoting  executor  of  his  father 
George,  the  sole  executor  of  Robert,  which  constituted  the  £4421,  had  the  following 
charge,  viz.  "  To  a  leasehold  interest  in  a  house,  ofiEices  and  grounds,  with  the  appur- 
tenances, on  Ormond  Quay,  held  by  the  said  Robert  Rochfort,  by  virtue  of  a  lease 
from  Sir  William  Temple  for  99  years,  commencing  26th  March  1681,  subject  to  a 
rent  of  £13  yearly,  and  enjoyed  by  the  defendant  from  the  death  of  Hannah  Roch- 
fort his  grandmother,  which  happened  in  June  1732,  and  was  worth,  to  set  to  a. 
solvent  tenant,  £100  yearly;  so  that  the  defendant  is  chargeable  with  a  clear  yearly 
profit  rent  of  £87  yearly,  for  the  said  house,  offices  and  ground,  from  June  1732,  to 
June  1765,  being  33  years,  and  amounting  to  £2871."  In  the  second  part  of  this 
schedule,  containing  an  account  of  the  debts  due  by  Robert,  and  his  legacies,  was  the 
following  article :  "  To  a  debt  due  to  Grace  Spencer,  by  Robert  Rochfort  at  his  death, 
being  the  mortgage  debt  in  the  pleadings  mentioned  to  affect  the  lands  of  Freaghmore, 
and  part  of  Mill  Castle,  in  the  county  of  Westmeath,  principal  money,  £450,  which 
sum,  with  interest,  from  the  death  of  Hannah  Rochfort,  and  costs,  was  paid  as  after- 
mentioned."  And  in  the  third  part  of  the  same  schedule,  containing  an  account  of 
the  several  sums  paid  by  the  respondent  and  his  guardian,  during  his  minority,  or 
levied  out  of  his  estate  to  satisfy  the  principal,  interest  and  costs,  the  Master  thus  stated 
the  account,  viz.  "  To  principal  and  interest,  liquidated  and  decreed  to  be  due  to 
Kane  Percival,  on  the  foot  of  the  mortgage,  on  the  20th  day  of  February  1739, 
£660  15s.  7^d.  besides  costs.  To  costs  taxed  pursuant  to  the  decree,  and  paid  by  the 
guardian,  £69  Is.  6d."  And  then  stated  the  several  yearly  pa3rments  made  by  the 
appellant  for  interest,  which  was  regularly  charged  to  20th  November  1745,  and 
further  payments  on  account  in  1748,  and  tlie  succeeding  years  to  1753,  together 
£436  4s.  And  then  proceeded ;  "  1756,  June  14th,  to  a  sum  raised  by  sale  of  plain- 
tiff's estate  in  the  mortgaged  premises,  and  paid  in  satisfaction  of  the  principal, 
interest,  and  past  costs,  due  to  Kane  Percival,  and  that  day  paid  to  him,  £906  O^d. 
Total  payments,  £1411  6s.  l^d." 

After  eight  months  deliberation,  the  appellant,  on  the  7th  of  July  1767,  took  three 
exceptions  to  the  report.  I.  That  the  Master  had  charged  him  with  the  leasehold 
interest  on  Ormond  Quay,  at  the  clear  yearly  profit  rent  of  £87,  from  the  death  of 
Hannah  Rochfort,  till  June  1765,  amounting  to  £2871,  whereas  it  was  at  her  death 
only  worth  to  be  sold  £800,  and  would  not  produce  a  greater  yearly  rent  from  a 
solvent  tenant  from  that  time,  [309]  than  £40;  and  the  appellant  in  1761  sold  the 
house,  with  several  valuable  chimney  pieces  and  locks,  his  own  property,  for  £800, 
which  was  the  greatest  price  he  could  get ;  and  yet  the  Master  had  charged  him  with 
£2871,  instead  of  the  £800.  II.  That  the  Master  had  reported,  that  there  was  a 
debt  due  by  Robert  Rochfort,  at  his  death,  of  £450  to  Grace  Spencer,  which  he  should 
not  have  done,  as  that  was  the  matter  in  question  between  the  parties  for  the  judgment 
of  the  Court,  and  he  had  no  sufficient  proofs  to  warrant  the  same.  III.  That  it 
appeared  in  the  progress  of  the  accounts,  that  Robert  devised  to  his  wife  all  his 
personal  estate,  goods  and  chattels,  except  a  few  specific  legacies  in  his  will,  and  also 
his  household  goods  and  furniture  in  his  dwelling  house  on  Ormond  Quay,  and  at 
New  Park,  and  all  his  coach  horses,  mares,  and  cattle  of  all  kinds,  hay,  corn,  and  all 
his  plate  and  jewels,  with  his  ready  money  and  gold,  and  all  arrears  of  rent,  to  the 
value  of  £20,000,  and  that  the  same,  upon  her  death,  came  to  the  hands  of  John  Roch- 
fort^ as  her  sole  executor ;  and  yet  the  Master  had  taken  no  notice  thereof,  though 
the  decree  directed  an  account  to  be  taken  of  all  tiie  assets  of  Robert  Rochfort,  into 
whose  hands  they  came,  and  how  disposed  of. 

The  cause  was  heard  on  the  report,  exceptions  and  merits,  on  the  2l8t,  24th,  25th 
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and  28th  of  April  1769,  by  the  Lord  Chancellor  Lifiord;  when  hig  Lordship  onr- 
ruled  the  first  and  third  exceptions,  reserved  the  consideration  of  the  second  to  it 
hearing  on  the  merits,  and  took  time  to  consider  of  his  final  judgment,  till  the  'M 
of  January  1770,  when  his  Lordship  declared,  that  the  mortgage  on  tiie  laodiof 
Freaghmore,  at  the  time  of  the  death  of  Robert  Rochfort  the  grandfather,  wai  tad 
ought  to  be  considered  as  a  debt  of  the  said  Robert,  and  that  hia  personal  ettatt, 
which  came  to  the  hands  of  George,  his  son  and  executor,  and  since  to  the  appellut'i 
hands,  was  liable  to  the  payment  thereof ;  and  that  the  respondent  was  entitied  tii 
be  satisfied  and  repaid  out  of  the  personal  estate  of  Robert,  reported  to  have  come  te, 
and  to  be  remaining  in  the  appellant's  hands  unapplied,  all  such  sums  of  money  as 
he  had  been  obliged  to  pay,  or  had  been  raised  by  sale  of  his  estate,  in  satisfaction  oi 
the  principal,  interest  and  costs,  recovered  in  respect  of  the  said  mortgage  of  Freigt 
more,  together  with  interest  for  the  same,  from  the  respective  times  of  payment  thert 
of,  and  he  decreed  the  same  accordingly.  And  his  Lordship  further  declared,  tbt 
the  respondent  ought  to  have  his  costs  of  that  suit  against  the  appellant,  and  tbt 
John  Rochfort  must  have  his  costs  against  the  respondent,  who  should  have  the  same 
over  against  the  appellant ;  and  decreed  the  same  accordingly.  And  referred  it  to 
the  Master,  to  enquire  and  report  what  had  been  paid  by  the  respondent,  or  recoTotJ 
against  him  for  the  principal  money,  interest  and  costs,  in  respect  of  the  said  mort- 
gage of  the  said  lands  of  Freaghmore,  devised  to  the  respondent;  and  to  compute tiv 
interest  of  the  said  several  sums  so  paid  or  recovered,  from  the  times  of  the  pajment 
thereof  respectivdy ;  and  that  the  amount  of  such  principal,  interest  and  costs,  so  paid 
and  recovered,  together  with  [310]  interest  for  the  same  respectively,  should  be  paid 
and  satisfied  to  the  respondent  by  the  appellant,  out  of  the  assets  of  Robert  RocU(Bt 
the  grand! atlier,  reported  to  be  in  his  hands ;  and  that  the  Master  should  tax  the  if- 
spondent  his  costs  of  that  suit,  as  also  the  costs  of  John  Rochfort,  to  be  paid  by  tiie 
respondent  to  him ;  and  that  the  respondent,  when  his  costs  were  so  taxed,  should  be 
paid  the  same  by  the  appellant,  together  with,  the  costs  to  be  paid  by  him  to  J(dii 
Rochfort. 

From  this  decree  the  appellant  appealed,  insisting  (A.  Wedderburn,  J.  Dunniif. 
J.  Morgan),  that  this  was  not  the  case  of  an  ancestor  making  a  mortgage,  whertbr 
the  personal  estate  is  benefited,  but  the  reverse ;  being  the  case  of  a  purchasor  of  an 
equity  of  redemption,  whereby  the  personal  estate  was  diminished ;  and  the  retpoii- 
dent  had  the  benefit  of  the  purchase.  That  this  was  not  a  debt  of  the  Chief  Baron'i, 
there  being  no  consideration  moving  from  the  lender  to  him ;  and  to  subject  him  to 
the  payment,  would  be  giving  the  mortgagee  an  additional  security  not  contracted 
for.  And  as  to  intention,  there  was  not  the  least  evidence  that  he  ever  intended  an 
exoneration ;  for  he  even  directed  the  payment  of  the  interest  out  of  anothn'  estate, 
during  the  life  of  his  widow.  But  admitting  the  mortgage  money  to  have  been  a 
debt  of  the  Lord  Chief  Baron  Rochfort,  and  even  supposing  that  he  had  expreadj 
directed  that  debt  to  be  discharged  out  of  his  personal  estate;  it  was  difficult  to  con- 
ceive how  that  point  could  at  all  affect  the  question  between  the  appellant  and  re- 
spondent ;  for  they  both  claimed  under  George  Rochfort,  to  whom  the  Chief  Bana 
devised  the  mortgaged  estate,  appointing  him  executor  and  residuary  legatee. 
George,  being  the  owner  of  both  funds,  could  not  by  any  possible  means  be  oUiged 
to  apply  the  one  in  exoneration  of  the  other ;  and  the  respondent,  who  was  only  a 
specific  devisee  under  George's  will,  of  an  estate  which  it  was  supposed  George  oaght 
to  have  disincumbered,  could  have  no  claim  against  the  representative  of  George 
except  what  he  derived  from  his  will ;  and  had  no  right  tiierefore  to  insist,  that 
George  was  bound  to  apply  the  personal  estate  of  his  testator  in  discharge  of  an  in- 
cumbrance on  his  real  estate.  That  the  original  order  in  1754,  improperly  directed 
an  account  of  the  assets  of  Robert  Rochfort;  the  question  however  remaining  un- 
decided, no  prejudice,  besides  the  trouble  and  expence  of  an  unnecessary  account, 
was  done  to  the  appellant ;  but  that  order  had  served  to  mislead  the  ChanoeQor  in  the 
final  decree,  which  supposed  the  respondent  to  have  a  right  to  insist  on  the  applicstioii 
of  the  assets  of  his  grandfather,  to  discharge  a  mortgage  upon  an  estate  which  he  did 
not  claim  under  the  will  of  the  grandfather,  but  under  the  will  of  his  father,  who  ■••» 
absolute  owner  both  of  the  real  and  personal  assets  of  the  grandfather.  -And  that 
the  order  over-ruling  the  first  exception  to  the  Master's  report  was  erroneous,  becaice 
the  appellant  ought  not  to  have  been  charged  with  the  rent  of  a  house,  which,  tfaongh 
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it  originally  belonged  to  the  Chief  Baron,  came  to  the  appellant  as  part  of  his  father's 
usets ;  but  the  Master  ought  to  have  set  a  value  upon  the  house,  and  charged  [311]  the 
appellant  with  that  value  as  a  gross  sum  carrying  interest ;  besides,  the  house  in  fact 
(old  for  a  sum  much  inferior  to  the  supposed  rent  set  upon  it. 

On  the  other  side  it  was  argued  (£.  Thurlow,  A.  Forrester),  that  a  mortgage  is  a 
debt  of  the  mortgagor,  to  the  payment  whereof  his  personal  estate  is  primarily  liable 
(the  land  being  considered  only  as  a  pledge)  as  between  his  heir  or  devisee  and  ex- 
ecutor, unless  some  express  or  necessarily  implied  declaration  of  his,  exempts  his 
personal  estate,  and  throws  the  charge  upon  the  real.     Here  the  transaction  with 
Hughes  in  1706,  was  upon  the  face  of  it  a  contract  for  the  purchase,  not  of  an  equity 
of  redemption,  but  of  ^e  land  itself,  for  £900,  which  was  then  mortgaged  for  £450. 
The  plain  intent  was  to  put  the  purchasor  Robert  Rochfort,  in  the  place  of  the  vendor 
Hughes,  who  was  to  be  no  longer  liable ;  and  that  he  might  not  be  so,  a  sufficient  part 
of  the  purchase  money  was  left  in  the  purchasor's  hands,  for  satisfaction  of  the  mort 
gage;  the  purchasor  thereby  taking  upon  him  the  vendor's  bond  and  covenant  for 
payment  of  th»  mortgage,  as  fully  as  if  he  had  himself  covenanted  to  pay  it  off ;  and 
either  the  vendor  or  mortgagee  might,  upon  that  contract,  have  compelled  him  to 
pay  it.     That  tlie  purchase  deed  was  express  to  this  purpose,  the  words  being,  "  which 
said  principal  money  of  £450  with  the  interest  thereof  from  the  10th  day  of  February 
last,  it  to  be  paid  and  discharged  by  the  said  Robert  Rochfort,  out  of  the  consideration 
money  in  this  deed  expressed :  "  and  the  receipt  on  the  back  of  the  conveyance  was 
correspondent  thereto.     Thus  Robert  Rochfort's  personal  estate  became  the  primary 
debtor,  and  applicable  to  the  completing  of  the  purchase,  by  paying  off  the  mortgage 
debt  in  ease  of  the  land  thus  mortgaged.     Nor  did  the  mortgagee's  ultimate  resort  to 
the  land  for  satisfaction,  make  any  difference ;  he  being  at  full  liberty  to  call  upon  the 
real  or  personal  representatives  of  tJie  mortgagor,  for  such  satisfaction.     Thai,  so  far 
from  any  express  or  implied  declaration  of  Robert  Rochfort's,  for  exempting  his 
personal  estate  from  the  payment  of  this  or  any  other  of  his  debts,  he  by  his  will  made 
hig  son  George  sole  executor  and  residuary  legatee  of  his  goods,  chattels,  and  personal 
estate,  after  payment  of  all  his  just  debts  and  legacies;  or,  in  other  words,  subject 
thereto.     The  bequest  to  his  wife  was  of  specific  personalties  only,  neither  mentioning 
bond  debts  or  leases ;  and  not  of  that  residue  so  subject  to  the  payment  of  his  debts, 
and  found  by  the  report  to  have  come  to  and  remained  in  the  hands  of  George  un- 
applied, more  than  sufficient  to  pay  off  this  mortgage  debt.     And  to  what  purpose 
vere  the  different  accounts  of  Robert's  and  George's  personal  estates  directed  by  Lord 
locelyn's  decree  in  1754,  and  afterwards  taken  without  objection  on  the  appellant's 
sart,  and  that  order  acquiesced  under  to  this  hour,  if  the  respondent  was  to  be  ulti- 
nately  entitled  to  no  satisfaction  against  either)     That  it  makee  no  kind  of  differ- 
mce^  whether  the  exoneration  be  sought  by  the  immediate  heir  or  devisee,  or  by  the 
levisee  of  such  heir  or  devisee,  the  hceres  f actus,  or  even  a  partial  heir,  being  entitled 
o  have  the  personalty  [312]  applied  in  case  of  the  realty.     But  if  it  did,  the  particular 
ircumstancee  of  the  present  case  put  the  respondent's  right  beyond  all  doubt.     For, 
.st,  Haa  mortgage  was  a  debt  of  Robert  Rochfort's,  whose  personal  estate  was  liable 
hereto  at  his  death ;  and  a  sufficient  part  of  that  personal  estate  remaining  speci- 
ically  at  this  very  time,  was  therefore  applicable  to  the  pajrment  of  the  mortgage ; 
a  George,  by  the  express  words  of  his  father  Robert's  will,  could  take  no  part  there- 
f  to  himself,  till  after  the  debts  were  paid.     And,  2dly,  the  appellant,  as  the  executor 
f  an  executor,  was  representative  of  the  first  testator,  and  his  father  taking  the  grand- 
liber's  residuary  personalty  only  as  subject  to  debts,  the  appellant  could  take  it  no 
therwisei,  it  being  still  in  him  as  representative  of  his  grandfather.     That  the  father 
leorge's  intent  was  not  less  clear  than  the  grandfather  Robert's:  he  in  his  will, 
mpled  these  lands  with  other  fee  simple  estates,  giving  the  rents  and  profits  of  the 
hole  to  trustees  for  the  maintenance  of  his  younger  sons,  without  any  reserve  for 
ayment  of  the  interest  of  this  mortgage,  which  he  must  therefore  intend  to  be  paid 
it  of  his  personal  estate,  as  he  could  not  expect  that  the  mortgagee  would  wait  15 
iora,  till  the  respondent  should  attain  25 ;  and  by  allotting  these  mortgaged  pre- 
ises  to  the  respondent  as  part  of  his  provision,  he  must  intend  it  to  be  as  full  and 
fectual  as  that  made  for  his  other  younger  sons,  which  was  of  lands  free  from  in- 
imbrances;  for  otherwise  the  mortgage  must,  as  in  fact  it  since  had,  have  totally 
rallowed  it  up.     He  was  answering  a  debt  of  nature,  and  carrying  into  execution 
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his  otrn  father's  intent,  who  had  anxiously  recommended  to  him  the  providing  forhii 
younger  children  (the  mortgaged  lands  being  part  of  the  fund  devised  for  l^t  p 
pose)  with  a  temporary  bounty  from  himself  in  the  mean  time.  So  that  hovn 
the  respondent  might  stand  nominally  the  devisee  of  his  father,  he  was  Tirtulj 
such  from  his  grandfather ;  the  father's  devise  being  in  pursuance  of  the  confida* 
placed  in  him  by  the  grandfather,  and  so  well  seconded  by  the  grandmotiber,  ii 
giving  him  up  the  whole  provision  made  for  her,  in  consideration  of  an  umui^ 
only,  to  enable  him  to  make  provision  for  his  younger  children. 

As  to  the  first  and  third  exceptions,  the  determination  upon  the  merits  madea 
end  of  th^n;  for  thie  appellant  at  all  events  stood  charged  witli  £4421,  and  foB 
dozen  of  silver  plates,  or  700  ounces,  as  personal  estate  of  his  grandfather  renuiiii; 
unapplied,  and  over  and  above  the  specific  bequests  to  his  wife;  a  fund  inj^ 
sufficient  for  the  respondent's  demands,  without  going  further  into  the  personaltk 
or  resorting  to  the  real  estate,  of  which  the  appellant  was  likewise  the  devisee. 

After  hearing  counsel  on  this  appeal,  it  was  ordbred  and  adjt7dgbd,  th&t  the  sm 
should  be  dismissed ;  and  the  decree  therein  complained  of,  affirmed.  (MS.  Joei. 
sub  anno  1772,  p.  675.) 

[313]  Case  22. — Lorp  Milton, — Appellant;  Moore  Edg  worth  and 
others, — Respondents  [3d  February  1773]. 

[Mew's  Dig.  ix.  1437,  1476.     See  Gregory  v.  Pilkington,  1856,  8  De  G.  M.«ad 

G.  616.] 
■  A.  lends  money  upon  a  mortgage  at  a  certain  rate  of  interest,  and  afterw»nis  1? 
parol,  agrees  to  reduce  the  rate  of  interest;  this  agreement,  though  not  in 
writing,  is  binding.     But  the  fact  ought  to  be  tried  by  a  jury,  upon  »  prop* 
issue. 

Order  of  the  Irish  Exchequer  affirmed. 

See  Case  12  of  this  title,  and  the  note  there  [5  Bro.  P.  C.  233]. 

Robert  Edgworth  and  Catherine  his  wife  being  seised  in  fee  of  the  mswir  i 
Longwood,  and  several  other  manors  and  lands  in  Ireland,  in  April  1703,  mortg>f» 
the  same  to  John  Percival  esq.  for  securing  £2600  with  interest  at  the  rate  of  jSJf* 
cent. 

John  Percival  by  indentures  of  lease  and  release,  dated  the  30th  of  April  and  1* 
of  May  1706,  assigned  and  conveyed  the  said  mortgaged  premises,  and  all  hiserto 
and  interest  therein,  to  Joseph  Darner  gent,  in  consideration  of  £2700  in  fuil » 
principal  and  interest,  due  on  the  said  mortgage  of  April  1703  ;  to  hold  to  the  saw 
Joseph  Darner  and  his  heirs,  subject  to  redemption  nevertheless  by  the  said  Eo^ 
Edgworth  and  Catherine  his  wife,  upon  pa3rmeat  to  the  said  Joseph  Damerof  i-''*- 
with  interest  at  £8  per  cent. 

Joseph  Damer  afterwards  advanced  to  Robert  Edgworth  the  further  sum  of  *'*■ 
and  for  securing  the  same,  by  an  indorsement,  dated  the  20th  of  November  mW^ 
Edgworth  charged  the  mortgaged  premises  with  the  payment  thereof,  with  intew  » 
the  rate  of  £8  per  cent. 

Catherine  Edgworth  died  in  1707,  and  in  1711  Robert  Edgworth  and  Joeef* 
Damer  came  to  an  account,  and  the  sum  of  £2300  appeared  to  remain  due  on  the  W 
of  November  1711  to  Damer,  on  the  foot  of  all  the  said  incumbrances;  upon'Oi^ 
day  he  advanced  to  Edgworth  the  further  sum  of  £2000  and  in  consideration  tbaw- 
and  of  the  £2300  so  due,  Edgworth,  by  indentures  of  lease  and  release,  dated  the  Us 
of  October  and  Ist  of  November  1711,  released  and  conveyed  to  Joeeph  Damer  ui 
his  heirs,  all  the  manors,  lands  and  premises  comprised  in  the  original  mortgagf  c_ 
April  1703;  as  also  several  towns,  lands  and  premises  in  the  several  count4e«  <>• 
Westmeath  and  Longford,  to  hold  the  same  to  Joseph  Damer,  his  heirs  and  assign*- 
subject  to  redemption,  on  payment  by  Edgworth  or  his  heirs  of  £4300  with  intereet 
at  £8  per  cent. 

Joseph  Damer  afterwards  from  time  to  time,  till  the  year  1718,  advanced  ana^l« 
to  tlie  said  Robert  Edgworth,  divers  other  sums  of  money,  amounting  to  £253- 
and  which  were  secured  and  charged  upon  the  manors,  lands  and  premises  so  a* 
gaged  to  Damer. 
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[314]  In  1720,  Joseph  Damer  died,  having  by  his  will  devised  all  his  real  and 
personal  estate  to  his  nephew  John  Damer,  and  appointed  him  and  Joseph  Damer, 
lince  deceased,  his  eseoutors :  and  the  said  John  Damer  duly  obtained  a  probate  of 
Ids  will. 

Robert  Edgworth  had  issue  by  Catherine  his  wife,  Edward  his  eldest  son  and 
leir  at  law,  and  Packington  his  second  son,  and  other  children. 

The  said  Edward  Edgworth  having,  in  the  lifetime  of  his  father,  set  up  a  title  to 
hb  reversion  of  tlie  said  manor  and  estates,  under  articles  alleged  to  have  been  made 
>reviouB  to  the  intermarriage  of  Robert  Edgworth  and  Catherine  his  wife,  dated  the 
ith  of  July  1692,  and  under  a  settlement  pretended  to  have  been  made  in  pursuance 
liereof,  dated  the  25th  of  December  1703,  the  said  Robert  Edgworth  filed  his  bill  in 
ike  Court  of  Exchequer  in  Ireland  against  the  said  Edward  his  son,  to  have  these 
irticles  and  settlement  set  aside  and  lacerated  as  forged ;  but  before  ih&  cause  came  on 
»  a  hearing,  Robert  Edgworth  died  on  the  8th  of  July  1730,  having  first  made  his 
nil,  dated  the  10th  of  September  1729,  whereby  he  bequeathed  to  his  said  son 
Edward  the  sum  of  5s.  and  to  Robert  the  son  of  the  said  Edward,  the  like  sum  of  58. 
ind  declared,  "  that  he  did  so,  with  intent  to  prevent  their  hopes  of  getting  a  penny 
■tore  out  of  his  real  or  personal  estates."  The  testator  then  devised  and  bequeathed 
o  his  son  Packington  Edgworth  and  his  heirs,  executors  and  administrators,  all  and 
angular  his  real  and  personal  estates  in  the  counties  of  Meath,  Westmeath,  Eildare 
tnd  Longford,  and  elsewhere  in  Ireland. 

But  the  said  Edward  Edgworth  having  by  undue  means  got  into  possession  of  part 
if  his  father's  real  estate,  under  colour  of  the  said  pretended  articles  and  settlement, 
tnd  of  other  deeds  alledged  to  have  been  executed  by  the  said  Robert  Edgworth,  dated 
he  30th  of  June  and  Ist  of  July  1730 ;  Packington  Edgworth,  on  the  28th  of  August 
1730,  exhibited  his  bill  in  the  said  Court  of  Exchequer,  against  Edward  and  Mary  his 
rife,  Robert  his  son,  and  the  said  John  and  Joseph  Damer,  the  heir  and  executors  of 
Foiepb  Damer  deceased,  praying  to  be  decreed  the  possession  of  the  said  estate  of 
itobert  Edgworth,  under  his  said  will,  and  to  have  an  account  taken  against  the  said 
'ohn  Damer,  on  the  foot  of  the  said  mortgages. 

After  various  proceedings,  this  cause  came  on  to  be  heard  upon  the  22d  of  Novem- 
ler  1735,  when  it  was  ordered  and  decreed,  that  the  following  issues  should  be  tried 
ij  a  jury  of  the  county  of  Westmeath,  viz.  whether  the  said  articles,  dated  the  5th  of 
fuly  1692,  were  perfected  by  the  said  Robert  Edgworth,  or  not?  And  whether  the 
aid  settlement,  dated  the  25th  of  December  1703  was  perfected  by  the  said 
tobert  Edgworth.  or  not]  And  whether  the  said  deeds  of  the  oOth  of  June 
tnd  Ist  of  July  1730,  were  perfected  by  the  said  Robert  Edgworth,  on 
Mbl  And  whether  the  said  Robert  Edgworth  was  of  sou--id  mind  at  the 
ime  of  the  execution  of  the  said  deeds  of  the  30th  of  June  and  Ist  of  July  17301 
Lnd  whether  an  indorsement  on  the  said  deed  of  8et>[316]-tlement  of  the  25tii  of 
December  1703,  to  which  the  name  of  Joseph  Damer  was  alleged  to  be  subscribed,  was 
>erfected  by  the  said  Joseph  Damer,  or  noti  On  the  27th  of  January  following  it  was 
•rdered,  that  these  issues  should  be  tried  at  the  bar  of  the  said  Court  of  Exchequer, 
7  a  special  jury  of  the  county  of  Meath ;  and  on  the  8th  of  June  1739,  another  order 
ras  made,  That  the  issues  aa  to  the  articles  of  the  5th  of  July  1692,  and  settlement 
>f  the  25th  of  December  1703,  and  the  indorsement  thereon,  should  be  tried  in  one 
'Bcord,  and  that  the  other  issues  should  be  tried  by  another  record. 

Accordingly,  on  the  3d  of  July  1739,  the  issues  as  to  the  articles,  settlement  and 
iidorsement,  were  tried  at  the  bar  of  the  said  Court ;  and  tlie  jury  found,  that  tiie  said 
articles,  and  the  settlement  of  the  25th  of  December  1703,  were  not  perfected  by  the 
laid  Robert  Edgworth ;  and  that  the  said  indorsement  was  not  perfected  by  the  said 
Foieph  Damer.  The  other  issues  were  tried  on  the  16th  of  November  following,  when 
ibe  jury  found  that  the  said  deeds  of  the  30th  of  June  and  Ist  of  July  1730,  were 
perfected  by  Robert  Edgworth,  but  that  he  was  not  of  sound  mind  at  the  time  of  the 
necution  thereof.  These  verdicts  were  afterwards  confirmed  by  order  of  the  Court ; 
ind  upon  a  further  hearing,  on  the  11th  of  February  1739,  it  was  decreed,  that  it 
ihould  be  referred  to  the  Chief  Remembrancer  of  the  Court,  or  his  deputy,  to  state  an 
locount  lietween  the  said  Packington  Edgworth  and  the  said  John  Damer,  of  what 
■ras  due  to  him  for  principal,  interest  and  costs,  on  the  foot  of  the  said  securities  ; 
md  that  injunctions  should  issue  to  put  the  said  Packington  Edgworth  into  possession 

701 


Digitized  by 


Google    — 


V  BBOWN.  MILTON  (lOKD)  V.  EDGWORTH  [1773] 

of  the  landB  and  towns  therein  mentioned,  and  of  the  said  mortgaged  lands,  subject  to 
the  said  John  Damer's  mortgagee  and  securities ;  and  a  perpetual  injunction  w« 
awarded  against  the  said  articles  of  the  5th  of  July  1692,  the  settlement  of  the  25th  of 
December  1703,  and  the  deeds  of  the  30th  of  June  and  1st  of  July  1730,  and  agtimt 
the  said  Edward  Edgworth  and  Mary  his  wife,  and  Robert  Edgworth  his  son,  and  il 
persons  claiming  under  them. 

Packington  Edgworth  was  accordingly  put  into  possession  of  the  said  premiao. 
and  continued  to  hold  the  same  till  hia  death,  which  happened  in  July  1758,  learin; 
issue  the  respondents,  his  only  children,  who  were  both  infants,  and  were  uttik 
their  father's  will  entitled  to  the  equity  of  redemption  of  the  said  mortgaged  premiaR. 
and  the  respondent  John  Magill  was  the  surviving  executor  of  that  wiU. 

John  Darner  afterwards,  by  deed,  dated  the  17th  of  April  1764,  conveyed  to  the 
appellant,  who  was  his  heir  apparent,  and  his  heirs,  the  said  mortgaged  premim, 
and  all  the  securities  so  perfected  thereof  by  the  said  Robert  Edgworth  to  the  «id 
Joseph  Darner,  and  all  money  due  thereon ;  whereby  the  appellant  became  entitled 
to  all  money  due  on  the  said  securities,  amounting  to  £30,000  and  upwards :  and  ic 
June  1764,  he  filed  his  bill  in  the  Court  of  Exchequer  in  Ireland  against  the  r- 
spondents,  stating  the  several  matters  aforesaid,  and  praying  to  have  th«t  ben^t «' 
ail  [316]  the  proceedings  and  proofs  taken  in  the  before  mentioned  cause,  and  thst 
an  account  might  be  taken  on  the  foot  of  the  several  mortgages  and  securities,  betceeu 
the  appellant  and  such  of  the  defendants  as  should  appear  to  have  any  interest  in  the 
said  mortgaged  premises  under  Packington  Edgworth,  pursuant  to  the  said  decree: 
and  that  the  money  which  should  appear  due  thereon  might  be  paid  to  the  appdlast 
by  a  short  day,  or  that  the  defendants  might  be  foreclosed  of  all  equity  of  redemptioi ; 
and  that  tbe  mortgaged  premises  might  be  sold  for  payment  of  what  should  i^petr 
due,  and  that  a  receiver  might  be  appointed  to  receive  the  rents  thereof  in  the  mean 
time. 

The  respondents  by  their  answer  to  this  bill,  admitted  most  of  the  matters  thereis 
stated,  but  insisted  upon  the  benefit  of  an  agreement,  which  they  alleged  had  beo 
made  by  the  said  John  Damer  and  the  said  Packington  Edgworth,  for  reducing  the 
interest  upon  the  said  several  mortgages  to  £6  per  cent. 

Issue  being  joined  in  the  cause,  several  witnesses  were  examined,  and  the  s&me 
came  on  to  be  heard  upon  the  20th,  2l8t,  and  25th  of  November  1771 ;  when  upon  read- 
ing an  answer  put  in  by  the  said  John  Damer,  on  the  8th  of  May  1758,  to  a  bill  filed 
against  him  in  the  said  Court,  by  the  said  Packington  Edgworth  in  the  year  175T. 
whereby  the  said  John  Damer  admitted,  that  pending  the  suit  between  the  wA 
Packington  Edgworth  and  the  said  Edward  Edgworth  and  others,  the  said  Packington 
Edgworth  had  told  tlie  said  John  Damer,  "  That  the  debts  affecting  the  estates  of  the 
said  Robert  Edgworth  were  so  great,  that  if  the  said  John  Damer  did  not  make  u 
abatement  in  the  interest  of  the  money  due  to  him,  he  would  have  little  benefit  in  cue 
he  succeeded  in  the  said  suit,  from  it."  And  that  the  said  John  Damer  then  mi- 
"  That  if  that  should  be  the  case,  he  would  leave  any  reasonable  abatement  to  his 
friend  Ambrose  Harding."  And  upon  reading  the  deposition  of  the  said  Ambroae 
Harding,  whereby  it  appeared,  that  such  conversation  had  passed  between  the  said 
Packington  Edgworth,  the  said  John  Damer  and  Ambrose  Harding ;  and  that  the  said 
Ambrose  Harding  understood,  that  the  said  John  Damer  had  agreed  to  accept  of  £6 
per  cent,  interest  upon  the  money  so  due  to  him  on  the  said  securities ;  and  alio  upw 
reading  evidence,  whereby  it  was  fully  proved  on  the  part  of  the  xespondenta,  diat 
the  personal  appearance  of  the  said  Packington  Edgworth,  was  of  great  conseqaraw 
and  advantage  in  the  said  cause  against  the  said  Edward  Edgworth,  and  others,  to  the 
said  John  Damer,  and  that  the  expence  thereof,  amounting  to  £4000  and  upvardi, 
had  been  defrayed  by  the  said  John  Damer,  and  the  suit  wholly  managed  and  trai» 
acted  by  him  or  his  order  ;  the  Court  made  an  order,  directing  the  following  issue  to  be 
tried  at  the  next  assizes  for  the  county  of  Clonmdl,  viz.  "  Whether  there  was  any  and 
what  agreement  between  John  Damer  esq.  deceased,  and  Packington  Edgworth,  de- 
ceased, at  any  and  at  what  time,  for  any  and  what  abatement  of  interest,  on  the 
principal  sums  due  to  the  said  John  Damer  1 " 

[317]  From  this  order  Lord  Milton  thought  proper  to  appeal,  and  on  his  bdiall 
it  was  contended  (A.  Wedderburn,  J.  Madocks),  that  the  decree  of  F^ruarv  1739, 
directed  an  account  to  be  taken  on  the  foot  of  the  several  mortgagee  and  securitieE. 
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and  the  rate  of  interest  reserved  upon  those  mortgagee  and  securities  w««  .£8  per 
cent.  BO  that  t^e  rate  of  interest  could  not  be  varied,  without  reversing  so  much  of  the 
decree  as  directed  an  account  to  be  taken  upon  the  foot  of  it,  i.e.  according  to  the 
mor^ages  and  securities.  That  the  present  order  directing  an  issue  to  be  tried 
respecting  the  rate  of  interest,  'wa;B  nugatory,  if  the  Court  could  not  varj 
t^e  rate  of  interest;  and  that  could  not  be  done  without  reversing  a  decree, 
vhich  had  been  many  years  enrolled,  and  could  not  now  be  reversed  even  upon. 
an  appeal,  because  no  appeal  could  now  be  brought.  The  order  was  also  mani- 
festly irregular ;  for  the  bill  being  brought  for  the  sole  purpose  of  having  the  benefit 
of  the  decree  of  1739,  the  Court  could  not  regularly  make  any  other  order,  than  either 
to  dismiss  the  bill,  or  decree  according  to  the  prayer  of  it.  But  if  any  such  agreement 
a«  was  made  the  subject  of  the  present  issue  ever  existed,  it  was  supposed  by  Harding's 
evidence,  to  have  been  made  before  the  trial  at  bar,  viz.  before  the  decree  of  1739 ; 
and  therefore  Packington  Edgworth  ought  to  have  insisted  on  it  by  a  cross  bill,  before 
the  cause  wa4  heard  again  upon  the  equity  reserved,  after  those  trials ;  it  was  too  late 
to  do  it  afterwards,  otherwise  than  by  a  bill  of  review.  But  no  bill  of  review  could 
have  been  brought,  because  Packington  was  stated  by  the  evidence  to  have  known  the 
fact  of  the  supposed  agreement,  before  the  decree  of  1739  was  made;  and  could  not 
therefore  have  supported  a  petition  for  a  bill  of  review,  by  an  affidavit  that  the  fact 
came  to  his  knowledge  after  the  decree  was  pronounced.  But  in  truth  the  re- 
spondents, or  Packington  Edgworth  himself,  never  could  in  any  stage  of  the  cause 
make  out  such  an  agreement ;  nor  was  the  evidence  now  offered  of  sufficient  weight, 
even  to  merit  an  enquiry  by  a  jury.  The  only  colour  of  evidence  lay  in  the  deposition 
of  Ambrose  Harding,  who  spoke  of  a  conversation  at  which  no  other  person  was  present 
but  himself  and  Mr.  Darner,  and  Packington  Edgworth ;  and  deposed,  that  Mr.  Darner 
said,  he  would  leave  it  to  Harding,  whether  he  should  abate  £2  per  cent. ;  that  Harding 
said,  "  Do  not  leave  it  to  me,  for  if  you  do,  I  shall  give  it  against  you ;"  and  that  Mr. 
Damer  replied,  "  If  you  do,  I  cannot  help  it."  This  conversation  by  no  means  proved 
an  actual  agreement  to  abate  £2  per  cent,  or  even  an  absolute  agreement  to  be  bound 
by  the  decision  of  Ambrose  Harding,  or  any  decision  by  him  of  the  matter ;  for  the 
whole  reyferred  to  something  to  be  done  in  future  by  the  parties,  and  it  was  not  pre- 
tended that  any  such  reference  or  decision  was  afterwards  made.  Besides,  Packing- 
ton's  total  silence  upon  this  head,  both  before  the  decree  of  1739,  and  after  till  1757, 
and  standing  by  and  hearing  that  decree  pronouniced,  wholly  inconsistent  with  such 
an  agreement,  was  a  demonstration  that  he  did  not  understand  the  conversation  to 
import  an  agreement,  and  that  no  further  treaty  was  had  between  the  parties,  [318] 
from  which  any  such  agreement  could  be  inferred :  the  Court  therefore,  at  the  last 
hearing,  ought  to  have  decided  upon  Harding's  evidence,  he  being  dead,  and  not  have 
sent  it  to  a  jury.  That  considering  the  state  of  the  evidence  before  the  Court,  it  was 
unjust  to  direct  an  issue ;  because  the  answer  of  Mr.  Darner,  which  was  read  by  the 
respondents  at  the  hearing,  denied  any  agreement  between  him  and  Packington 
Edgworth,  to  reduce  the  rate  of  interest;  and  this  denial  being  set  in  opposition  to 
any  conclusion  drawn  from  Harding's  evidence,  took  away  all  ground  for  the  Court's 
interposing.  Whereas,  by  directing  an  issue,  upon  the  trial  of  which  Mr.  Darner's 
answer  could  not  be  read  for  the  appellant,  he  would  be  deprived  of  that  evidence, 
which  the  respondents  had  made  evidence  at  the  hearing  of  the  cause. 

On  the  other  side  it  was  said  (E.  Thurlow,  J.  Skynner,  J.  Lloyd),  that  the  objection 
made  by  the  appellant  at  the  hearing  of  this  cause,  to  the  order  directing  an  issue, 
was,  that  a  parol  agreement  contrary  to  the  express  terms  of  the  agreement  contained 
in  the  seneral  mortgage  deeds,  could  not,  even  if  it  was  found  by  the  jury  upon  the 
trial  of  the  issue,  be  admitted  in  evidence.  The  rule  that  a  parol  agreement  ought 
lot  to  be  admitted  to  contradict  the  terms  of  an  agreement  contained  in  a  deed,  or  any 
)ther  agreement  in  writing,  is  admitted  to  be  generally  true ;  but  then  it  is  likewise 
Tue,  that  a  written  agreement  may  be  waived  in  part,  or  in  the  whole,  or  be  varied  in 
he  terms  of  it,  by  a  subsequent  parol  agreement,  and  which  was  the  case  now  in 
{ueetion ;  a  new  subsequent  agreement  having  been  made  between  the  parties,  for 
educing  the  interest  of  the  mortgage  money,  upon  a  new  and  good  consideration, 
rhich  did  not  exist  at  the  time  of  the  execution  of  any  of  the  mortgage  deeds ;  and  the 
mbject  matter  of  the  agreement  not  requiring  that  it  should  be  in  writing.  It  might 
»  objected  by  the  appellant,  that  the  conversation  alledged  to  have  passed 
wtween  John  DaoWr  and  Packington  Edgworth,  relative  to  the  reduction  of  interest, 
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did  not  in  point  of  fact,  supposing  the  same  to  be  proved  hj  the  respondents,  amount 
to  a  binding  agreement  on  the  part  of  Mr.  Darner,  for  reducing  ^e  interest  to  £6 
per  cent.  But  it  was  said,  that  even  if  any  such  doubt  had  been  entertained  by  the 
Ck>urt  of  Exchequer  in  Ireland,  yet  they  could  not  have  made  any  other  order,  than 
that  which  had  been  pronounced.  They  were  of  opinion,  that  such  an  agreement 
if  really  made,  would  in  point  of  law,  be  binding  between  the  parties.  It  was  there- 
fore agreeable  to  justice,  and  to  the  practice  of  all  Courts  of  Equity,  that  the  existence 
of  such  an  agreement  being  a  question  of  fact,  and  in  dispute  betwe^en  the  parties, 
should  be  the  subject  of  a  further  enquiry,  and  be  tried  and  ascertained  by  a  jury. 
That  it  would  be  a  very  great  hardship  upon  the  I'eepondents,  should  they  be  precluded 
from  establishing  this  agreement ;  and  if  the  appelant  should  be  permitted  to  receiit 
interest  upon  his  securities,  at  the  rate,  of  £8  per  cent,  down  to  the  present  time; 
when  there  could  be  no  doubt,  but  that  if  Packington  Edgworth  had  not  firmly  beliered 
and  fully  relied  on  such  an  agreement^  he  [319]  might  without  tiie  least  difficuhj. 
at  any  time  from  the  year  1739,  have  borrowed  money  at  £6  per  cent,  or  leas,  upcmtbe 
security  of  the  estates  mortgaged  to  John  Darner,  and  have  paid  him  off,  and  taken 
an  assignment  of  his  securities. 

After  bearing  counsel  on  this  appeal,  it  was  ordbrkd  and  adjudgbd,  that  the  order 
therein  complained  of,  should  be  affirmed,  with  this  addition ;  viz.  "  That  the  appel- 
lant be  at  liberty,  at  such  trial,  to  read  the  answer  of  John  Darner  esq.  filed  the  8tL 
day  of  May  1758,  to  the  bill  filed  by  Packington  Edgworth,  in  the  said  Court  of 
Exchequer  in  Ireland,  the  23d  day  of  August  1757."  (MS.  Jour,  sub  anno  lllH. 
p.  177.) 


Case  23. — James  Earl  of  Clanbrassill, — Appellant ;  Egbert  Tatlob,— 
Bespondent  [19th  February  1781]. 

[Mew's  Dig.  xii.  28.] 

'  By  an  act  of  the  Irish  Parliament  of  the  year  1772,  a  mortgagee,  when  tliiee 
half-years'  interest  are  in  arrear,  may  by  a  summary  application  get  a  » 
ceiver  appointed  of  the  estate  in  mortgage,  in  order  to  satisfy  and  keep  dovn 
the  arrears  and  growing  payments  of  flie  interest — An  application  of  this 
kind  was  made  by  the  respondent  to  the  Court  of  Chancery  in  Irdand,  and 
though  the  appellant  held  the  office  of  Chief  Remembrancer  of  the  Court  of 
Exchequer  in  that  kingdom,  yet  he  was  not  permitted  to  plead  any  privilege 
of  office  against  such  an  application. 

Obdbrs  of  the  Irish  Court  of  Chancery  affirmbd. 

In  1771,  upon  an  application  to  the  respondent,  he  agreed  to  advance  the  appe- 
lant £40,000  for  the  purpose  of  paying  several  incumbrances  on  his  estate,  uprai 
the  appellant  making  a  mortgage  to  the  respondent  of  the  estates  after  mentioned, 
for  securing  the  re-payment  thereof ;  and  the  £40,000  being  accordingly  advuioed, 
the  respondent  by  deeds  of  lease  and  release,  bearing  date  respectively  the  24th  and 
25th  of  December  1771,  delivers  castles,  manors,  towns,  lands,  tenements,  and  here- 
ditaments in  the  county  of  Lowth  in  Ireland,  which  were  conveyed  in  mortgage  by  the 
appellant  to  the  respondent  and  his  heirs  for  ever,  subject  to  a  proviso  or  omiditioo  o* 
redemption  on  payment  by  the  appellant,  at  the  days  and  times  in  the  said  indoi- 
ture  of  release  mentioned,  of  such  sum  or  sums  of  money  as  therein  mentioned :  and 
by  a  covenant  in  the  said  deed,  the  appellant  agreed,  that,  in  case  one  year's  interert 
was  at  any  time  due,  the  respondent  should  be  at  liberty  to  appoint  a  receiver  of  the 
rents  and  profits  of  the  mortgaged  premises  for  the  payment  of  the  said  interest. 

In  1772,  an  act  of  parliament  passed  in  Ireland,  intitled,  "  An  act  for  rendering 
securities  by  mortgage  more  effectual ;"  which  recites,  "  That  by  default  of  the  puuo- 
tual  payment  of  the  interest  payable  upon  mortgages,  and  on  account  of  the  great 
delays  [320]  in  bills  of  foreclosure,  securities  by  mortgage  were  fallen  into  di*- 
repute ;"  for  remedy  whereof,  it  was  thereby  enacted,  "  That  from  and  after  the  fir* 
day  of  December  1772,  in  all  cases  where  one  year  and  an  half's  interest  should  be 
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due^  a  Court  of  Equity,  upon  application  in  manner  thereafter  mentioned,  should 
appoint  a  receiver  to  receive  such  part  of  the  rents  of  the  mortgaged  premises  as 
should  be  sufSoient  to  paj  such  arrear  of  interestt  and  also  the  accruing  interest  of 
the  said  mortgage  money,  from  time  to  time,  one  half  year  when  tiie  other  should 
beoome  due,  until  Uie  whole  of  such  interest  due  on  the  said  mortgage  should  be  disr 
charged,  and  no  longer,  together  with  such  fees  or  salary  as  should  be  appointed  by 
the  said  Court  for  such  receiver ;  as  also  the  naceasary  costs  out  of  p>ocket  of  such 
application ;  and  that  out  of  the  sums  so  received,  such  interest,  salary,  and  oosta 
should  be  ordered  to  be  paid : "  And  it  was  thereby  further  enacted,  "  That  such 
order  should  be  made  upon  petition  and  affidavit,  after  reasonable  time  given  to  shew 
cause,  and  whether  any  bill  was  or  was  not  filed  rel/ttive  to  the  said  mortgage." 

The  appellant  paid  the  interest  of  the  mortgage  up  to  the  25th  of  June  in  the 
year  1778,  when  he  having  declined  to  continue  such  payments,  an  arrear  of  interest 
incurred,  and  on  the  25th  of  December  1779,  there  was  due  to  the  respondent  three 
half  years'  interest  of  the  said  principal  sum  of  j£40,000,  amounting,  at  the  legal 
interest  in  Ireland  of  £,%  per  cent,  pw  ann.  to  tiie  sum  of  £3600 ;  in  consequence  of 
which,  the  respondent,  on  the  15th  of  January  1780,  presented  a  petition  to  the  Lord 
Chancellor  of  Ireland,  grounded  upon  an  affidavit  of  there  being  three  half  years' 
interest  due  on  said  25th  of  Deoenxbar  1779,  and  praying  that  a  receiver  should  be 
appointed  pursuant  to  the  aforesaid  statute;  and  accordingly,  by  an  order  of  the 
laid  Court,  bearing  date  the  said  15th  of  January  1780,  it  was  ordered.  That  the 
appellant  should  shew  cause,  if  any  he  could,  on  Saturday  the  12th  of  February  then 
next,  why  a  receiver  should  not  be  appointed  pursuant  to  the  said  statute ;  and  it 
was  further  ordered.  That  the  appellant  should  be  served  with  a  copy  of  the  order 
twelve  Aa,j%  before  the  said  12th  day  of  February. 

The  appellant  was  personally  served  with  a  copy  of  IJie  said  order  within  the 
time  limited,  as  appeared  by  Hib  register's  certificate  in  the  words  following: 
'  "  Upon  search  made  in  the  register's  office  of  his  Majesty's  High  Court  of  Chancery 
in  Ireland,  I  do  not  find  any  cause,  shewn  pursuant  to  the  foregoing  order,  although 
it  appears  by  the  affidavit  of  Patrick  Quin,  that  the  Right  Honourable  James  Earl 
of  Clanbrassill  was  on  the  22d  day  of  January  last  personally  served  with  the  said 
order,  which  I  certify  this  14th  day  of  February  1780. 

(Signed)         George  Roaih,  R." 
The  time  for  shewing  cause  against  the  order  expired  the  I2th  of  February,  Mid 
the  respondent  could  have  obtained  the  above  certificate  of  no  cause  on  the  lAth,  but 
it  happtened  on  a  Sunday. 

[321]  The  appellant's  clerk  in  courts  on  the  llth  of  February,  served  a  notice  on 
the  respondent's  clerk,  dated  12th  of  the  said  month,  purporting,  that  counsel  on 
the  appellant's  behalf  would  shew  cause,  the  first  opporUmity,  why  a  receiver  should 
not  be  appointed,  pursuant  to  the  respondent's  petition,  under  the  mortage  act, 
whidx  motion  would  be  grounded  on  ^le  said  petition  and  affidavit  verifying  the 
same,  an  affidcmit  that  day  filed  in  the  proper  office,  and  reasons  to  be  offered. 

The  flolioitor  for  the  respondent  finding,  on  the  15th  of  February,  that  no  affi- 
davit had  been  filed,  oonformaUe  to  the  appellant's  notice  of  12th,  gave  notice,  that 
the  counsel  on  behalf  of  the  respondent  would  apply  to  the  court  on  Thurtday  th»n 
next,  or  the  first  opportunity  after,  by  petition,  to  make  the  order  of  the  15tii  of 
January  absolute,  grounded  on  the  said  order,  the  register's  certificate  of  no  cause 
having  been  shewn,  the  ushar's  certificate  of  no  affidavit  filed,  the  nature  of  the  case>, 
and  reasons  to  be  offered. 

On  the  16th  of  February,  and  not  before,  the  appellant  swore  an  affidavit,  which 
was  filed  the  same  day:  by  which  affidavit  the  appellant,  amongst  other  things, 
stated,  that,  by  letters  patent  under  the  great  seal  of  the  kingdom  of  Ireland,  tibe 
office  of  Chief  Remembrancer  of  the  Court  of  Exchequer  in  that  kingdom,  and  also 
the  office  of  keeper  of  all  the  records,  inquisitioas,  writs,  files,  and  muniments  in 
the  said  office  remaining,  and  all  profits,  privileges,  jurisdictions,  liberties,  and  ad- 
vantages to  the  said  office  theretofore  at  any  time,  or  in  Siny  manner  whatsoever 
bdonging,  incident,  appendant,  or  appertaining,  were  granted  unto  tihe  appellant ; 
and  by  virtue  of  the  said  c^ce  of  Chief  Remembrancer,  the'  appellant  contended 
that  he  was  entitled  to  the  privilege  of  baiing  sued  or  proceeded  against  in  the  said 
Court  of  Exchequer,  and  not  elsewhere  in  tiiat  kingdom. 
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The  appellant,  though  he  had  frequent  opportunitiet,  neirer  made  any  attempt 
to  move  tiie  Court  according  to  his  notice,  to  shew  cause  why  a  receiver  e^ould  not 
be  appointed,  pursuant  to  the  order  of  the  15th  of  January  1780 ;  and  this  mfttter 
at  last  came  on  to  be  heard  on  the  7th  of  July  1780,  upon  the  respondent's  petition, 
when  counsel  for  the  appellant  attended  to  shew  cause  against  the  order  of  the  15th 
January ;  but  the  Chancdlor  was  then  pleased  to  order,  That  the  cause  shewn  bj  the 
appellant  should  be  disallowed,  and  the  order  of  the  15th  of  January  be  made  ab- 
solute ;  and  that  it  should  be  referred  to  Thomas  Burroughs,  Esq.  one  of  the  Ilatften 
of  that  Court,  to  approye  of  a  proper  person  to  be  appointed  receiyer  of  the  ram 
and  profits  of  the  mortgaged  premises. 

The  Master,  in  pursuance  of  the  said  order,  proceeded  on  the  reference  to  appoii^ 
a  receiyer ;  and  on  the  3d  of  August  made  his  report,  appointing  Walter  Sweetmu, 
Esq.  receiyer,  on  his  giying  the  usual  security,  which  report  was  absolutely  confimcd 
on  that  day. 

[322]  On  the  same  day  the  appelant,  in  order  to  harass  the  respondent,  gsn 
notice  of  a  motion  to  set  aside  the  Master's  report,  appointing  Walter  Sweetmts, 
Esq.  receiyer,  and  that  the  Master  might  approye  of  Thomas  Reed,  Esq.  as  receirer. 
This  motion  was  grounded  upon  affidayits  made  by  the  appellant  and  his  agent ;  and 
the  notice  was  intended  to  prevent  the  respondent's  proceeding,  pursuant  to  ths 
order  confirming  the  Master's  reports  and  to  hinder  the  receiyer  so  appointed  from 
receiying  any  of  the  rents  of  the  estate,  as  by  tiiat  means  no  motion  might  be  made 
until  Michaejmas  term  following ;  but  the  respondent's  solicitor  on  the  1 2th  of  Sep- 
tember gaye  notice  to  the  appeUant,  that  if  the  said  motion  was  not  made  to  the 
Lords  Commissioners  for  hearing  causes  in  the  absence  of  the  Lord  Chancellor  in  * 
proper  time,  the  respondent's  solicitor  would  apply  to  have  a  day  appointed  to  dit- 
charge  the  appellant's  notice. 

The  respondent's  solicitor  presented  a  petition  aocordin^y.  Their  Lordshipi, 
on  the  13th  of  the  said  month  of  September,  ordered,  That  the  appellant's  said  notice 
should  be  discharged,  unless  moyed  on  Monday  the  25th  day  of  September  then 
instant ;  at  which  time  the  matter  on  the  respondent's  petition  came  on  to  be  heard 
before  Mr.  Justice  Robinson,  Master  Walker,  and  Master  Burroughs ;  and  after  fnD 
debate  by  counsel  on  both  sides,  it  was  ordered.  That  the  notice  of  the  appellant, 
dated  3d  of  August  1780,  should  be  discharged,  and  that  the  Master's  report  shoold 
be  confirmed. 

From  which  said  sereral  orders  of  the  15th  of  January,  and  7th  of  July  1780, 
the  appellant  thought  proper  to  appeal,  insisting  (LI.  Eenyon,  J.  Dunning),  tliat 
officers  and  ministers  of  courts  of  justice  are  alloweid  privilege  on  account  of  their 
necessary  attendance  on  those  courts,  and  must  be  sued  in  the  courts  to  which  tliey 
belong,  and  cannot  be  impleaded  elsewhera  But  it  is  objected,  that  by  the  act  of 
parliamrait  upon  which  the  respondent's  application  to  the  Court  of  Chancery  mt 
founded,  it  is  enacted.  That  in  all  cases  where  a  year  and  a  half's  interest  is  due, » 
Court  of  Equity,  upon  application,  shall  give  such  remedy  as  is  thereby  provided, 
without  any  saying  whatever  of  the  rights  of  privileged  persons ;  and  therefore  tlie 
respondent  thought  proper  to  apply  for  relief  in  the  Court  of  Chancery,  and  thst 
the  appeUant  was  not  entitled  to  the  privilege  he  seeks,  as  R«nemlMranoer  of  the  Mid 
Court  of  Exchequer  in  Ireland.  That  the  privilege  allowed  by  courts  of  justice  to 
their  officers  and  ministers  extends  to  such  cases  only,  where  the  party  suing  them 
has  a  sufficient  remedy  in  their  own  courts ;  and  here  the  respondent  could  not  have 
sufficient  remedy  in  the  Exchequer ;  for,  at  the  time  of  the  application  to  the  Coort 
of  Chancery,  the  Exchequer  was  not  open ;  and  even  had  it  been  open,  the  appeUant 
being  a  Bencher  of  that  court  would  have  been  judge  in  his  own  cause,  and  being  the 
officer  who  signs  the  orders  thereof,  would  have  had  it  in  his  power  to  retard  tiw 
respondent's  proceedings.  And  a  person  entitled  to  privilege  ought  [323]  to  pletd 
his  privilege,  or  bring  a  writ  of  privilege,  and  cannot  avail  hinueif  thereof  otIM^ 
wise. 

To  these  objections  it  was  answered,  that  the  act  of  parliament  does  nob  tab 
away  privilege  by  any  express  words,  and  it  cannot  be  taken,  away  by  implication: 
the  words,  "  A  Court  of  Equity,"  cannot  extend  to  give  the  party  suing,  his  option 
to  apply  in  what  Court  of  Equity  he  pleases,  but  must  mean  that  he  should  apply  to 
the  proper  Court  of  Equity;  and  the  Court  of  Exchequer,  where  alone  the  appelltnt 
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was  impleadable,  was  the  proper  court.  That  the  Court  of  Exchequer  being  a  Ciourt 
of  Equity,  as  well  as  the  Ciourt  of  Chancery,  the  respondent  might  have  applied  to 
the  Exchequer,  and  would  have  had  as  ample  relief  there,  as  he  sought  in  Chancery. 
The  expedition  in  which  business  is  done  in  the  Exchequer  would  have  sufficiently 
compensated  for  the  five  days  he  must  have  waited  to  prefer  his  petition  there.  The 
app^ant,  though  honoured  in  right  of  his  office  witii  the  appellation  of  Bencher, 
never  sits  as  a  judge,  nor  have  any  of  his  predecessors  in  office  been  known  to  do  so ; 
and  his  office,  which  he  holds  by  patent,  is  too  valuable  to  risk  by  improper  conduct 
or  neglect  of  duty :  And  wherever  a  party  having  cause  of  suit  against  an  officer  of 
a  court  of  justice,  has  sufficient  remedy  against  such  officer  in  the  court  to  which  he 
belongs,  he  is  not  to  sue  him  elsewhere.  And  that  the  proceeding  in  this  cause  being 
a  summary  one>  and  not  by  bill,  the  appellant,  were  he  otherwise  obliged  to  do  so, 
could  not  with  propriety,  nor  was  he  bound  to  plead  his  privilege  specially;  but 
ofBcers  and  ministers  of  the  Exchequer  are  not  obliged  to  plead  their  privilege,  nor 
to  bring  a  writ  of  privilege;  they  may  bring  in  th»  Red  Book,  and  produce  their 
patent  (as  was  done  in  this  case),  and  their  privilege  must  be  allowed  without  plead- 
ing it,  or  bringing  a  writ  of  privilege. 

On  behalf  of  the  respondent  it  was  contended  (J.  Madocks,  M.  A.  Taylor),  that  no 
privilege  of  the  Court  of  Exchequer  can  be  set  up  against  the  summary  jurisdiction 
given  by  this  act  to  a  Court  of  Equity :  And  as  the  act  contains  in  it  no  exception 
in  favour  of  officers  of  any  particular  courts,  it  must  be  deemed  general,  and  extend- 
ing to  all  persons  whatever;  and  as  the  appellant  was  a  mortgagor,  he  clearly  fell 
within  the  description  of  the  act,  and  was  subject  to  the  provisions  contained  in  it. 
That  privilege  cannot  be  taken  advantage  of,  but  by  plea;  and  no  plea,  in  the  pre- 
sent case,  could  be  put  in,  there  being  no  cause  in  court,  nor  any  suit  depending 
between  the  appellant  and  respondent.  That  privilege  can  be  claimed  by  an 
officer  of  th»  Exchequer  in  a  personal  action  only ;  and  the  petition  presented  in  the 
present  case,  could  never  be  construed  to  be  a  personal  action.  That  in  all  cases 
where  privilege  is  insisted  on,  the  party  complaining  must  have  an  equal,  speedy, 
and  beneficial  remedy  in  the  court  where  it  is  insisted  such  suit  should  have  been 
instituted.  That  act  provides,  that  in  all  cases  where  a  year  and  a  lialf's  interest 
becomes  due,  a  receiver  should  be  appointed ;  in  the  present  case,  the  party  com- 
plaining might  not  have  an  equal  [324]  remedy  in  the  Exchequer.  If  the  year  and 
a  half  8  interest  fell  due  soon  after  the  Exchequer  rose  after  Trinity  term,  the  party 
complaining  could  not  apply  there  until  the  Michaelmas  term  following,  whereby 
three  months  interest  more  might  be  due ;  whereas  the  Court  of  Chancery  is  always 
open.  That  by  the  nature  of  the  appdlanf  s  office  in  the  Court  of  Exchequer,  he, 
either  in  person,  or  by  his  deputy,  taxes  costs,  states  accounts,  signs  the  orders,  and 
performs  such  like  necessary  acts:  This  would  make  the  appellant,  as  it  were,  a 
judge  in  his  own  case ;  he  would  tax  ihe  costs  of  the  matter  in  dispute :  And  if  any 
question  arose  about  the  amount  of  interest,  the  appelant  would  pass  his  own  ac- 
counts, and  report  the  balance  due  by  himself ;  a  circumstance  which  might  prove 
very  injurious  to  the  respondent.  But  supposing  the  appellant  could  claim  his 
privil^e,  notwithstanding  the  reasons  urged  against  it,  it  was  presumed  that  he  had 
lost  the  advantage  of  so  doing,  by  not  shewing  cause  within  the  time  limited  by  the 
order  of  the  Chancellor,  and  not  till  after  the  register's  certificate  of  no  cause  shewn 
was  obtained.  And  if  the  appellant  was  entitled  to  any  privilege,  the  claim  was 
not  made  in  the  due  and  regular  way,  no  Baron  of  the  Court  of  Exchequer  having 
Iwought  the  Red  Book  into  courts  nor  attended  to  claim  privilege  for  the  appellant, 
«s  is  usual  and  custconary  in  all  claims  of  privilege  by  officers  of  the  Exchequer. 

After  hearing  counsel  on  this  appeal,  it  was  onnBRXD  and  ADJunosn,  that  the 
same  should  be  dismissed,  and  the  orders  therein  cmnplained  of  o^rmed.  (M.  S. 
Jour,  mh  anno  1781.  p.  223.) 
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[325]  NAVIGATION. 

Cask  1. — John  Gary, — Appellant ;  John  White  aad  othere, — Bespondenti 

[28th  March  1710]. 

[Mew's  Dig.  xiii.  61.     Distinguished  in  Webster  v.  Seekanup,  i  B.  and 
Aid.  352,  and  see  The  Riga,  L.  R.  3  Ad.  and  E.  616.] 

By  the  custom  of  merchants,  if  the  master  of  a  ship  be  supplied  with  necessaria 
for  the  ship,  by  tlie  order  or  on  the  credit  of  any  freighter,  the  owner  of  the 
sliip  is  liable  to  pay  such  freighter :  and  on  this  ground  it  is  customary  for 
freighters  to  furnish  the  masters,  of  the  ships  they  take  to  freight,  with  letters 
of  credit  for  whatever  money  they  may  happen  to  want,  for  tlie  necessarj 
service  of  the  ship. 

Dbcrbb  of  the  Irish  Chancery,  made  on  tlie  re-he&ring,  rbpkax,bd. 

The  point  of  this  case  is  thus  more  accurately  stated  in  15  Vin.  Abr.  318. 
c.  4.  and  2  Eq.  Ab.  722.  c.  1.  both  taken  from  the  MSS.  Table  so  often  cited. 

"In  a  voyage  the  Master  of  a  diip  is  the  Owner's  servant,  and  his  dutr 
requires  him  to  provide  necessaries  for  the  ship,  and  it  is  the  Owner's  interett 
th&t  they  should  be  provided :  tiierefore  what  the  Master  necesaarily  takes  up 
(though  not  upon  bottomry)  and  employs  for  tliat  purpose,  the  Owners  must 
pay." 

Viner,  vol.  15.  p.  348.  ca.  4;  2  Eq.  Ca.  Ab.  722.  ca.  1. 

Sir  Humphry  Jervis  was  the  sole  owner  of  a  ship  called  the  Mary,  which,  in  the 
year  1688,  was  lying  in  the  port  of  Bristol,  commanded  by  one  Stephen  Symow. 
and  intended  to  be  freighted  from  thence  to  Dingle  harbour  in  Ireland,  but  being 
disappointed  in  that  voyage,  Symone  informed  Sir  Humphry,  who  lived  in  DuWin, 
that  a  freight  could  be  got  for  the  West  Indies,  if  he  approved  of  it ;  whereupon  Sir 
Humphry  wrote  to  Symons  to  accept  such  frei^t,  and  to  take  up  as  much  moncf 
on  bottomry  as  would  fit  out  the  ship  for  the  voyage,  and  provide  a  stock  for  port- 
charges. 

The  appellant,  being  a  merchant  at  Bristol,  entM'ed  into  a  charter-party  witl> 
Symons,  for  the  hire  of  this  ship  for  a  voyage  to  the  islands  of  Tercera,  Madeira 
Barbadoee,  and  Jamaica,  and  from  thence  back  to  Bristol ;  and,  by  the  tenna  of  11k 
charter-party,  the  owner  was  to  pay  the  seamen's  wages,  and  provide  all  necessaries 
for  the  ship ;  but  Symons  not  being  in  cash  for  this  purpose,  borrowed  £200  of  tbe 
appellant  on  bottomry,  and  also  obtained  a  Ie<;ter  of  credit  from  him,  to  his  corree- 
pondents  in  Jamaica,  for  whibtever  money  he  might  further  want,  either  to  repair 
the  ship,  or  furnish  her  with  provisionB,  or  to  pay  the  seamen's  wages. 

The  ship  proceeded  successfully  in  hei'  voyage  to  Jamaica,  where,  by  virtoe  of 
the  appellant's  letter  of  credit,  Symons  took  up  several  sums,  amounting  ta 
£789  ISs.  Id.  for  repairs,  and  [326]  other  necessary  purposes,  and  tiie  whole  of  tlie 
money  was  applied  accordingly ;  but  on  the  ship's  return  from  Jamaica  to  Bristol, 
she  was  unfortunately  lost. 

By  this  accident  the  £200  which  the  appellant  had  advanced  on  bottomry  was 
lost;  and  he  having  repeatedly  applied  to  Sir  Humphry  Jervis  for  payment  of  tbe 
£789  13s.  Id.  which  had  been  taken  by  S3mions  at  Jamaica,  on  the  appellant's  credit 
as  aforesaid,  without  being  able  to  obtain  any  sa^asfaction  ;  the  appellant,  in  JanuaiT 
1702,  exhibited  his  bill  against  Sir  Humphry  in  the  Court  of  Chancery  in  Ireland,  in 
order  to  compel  payment  of  this  demand.  To  which  bill  the  diefendant  put  in  so 
answer ;  and  thereby  insisted,  that  he  gave  no  authority  to  Symons  to  take  up  aar 
money  but  on  bottomry;  that  the  loss  of  the  ship  was  enough  for  him  to  bear;  and. 
that  no  act  of  the  master  could  bind  the  person  or  estate  of  the  defendant,  or  any 
thing  but  the  ship  only. 

On  the.  11th  of  November  1706,  the  cause  was  heard  before  the  Lord  Chanodlor. 
assisted  by  the  Lord  Chief  Justice  Do3me,  and  Mr.  Justice  Dolben;  and  on  the  19th 
of  that  month,  the  Court  decreed,  that  the  plaintiff  should  recover  against  tbe  de^ 
fendantthe  several  sums  of  money  taken  up  for  the  use  of  the  ship,  upon  thesaid  letter 
of  credit,  and  referred  it  to  a  Master  to  state  the  accounts 
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The  Master,  bj  his  report  of  June  1707,  certified,  that  the  above  sum  of 
£789  138.  Id.  had  been  paid  to  the  master  of  the  said  ship  out  of  the  plaintiff's 
effects,  by  virtue  of  the  said  letter  of  credit ;  and  that  the  same  was  expended  on  the 
ship  for  sailors  wages,  and  other  necessaries.  And  the  cause  being  heard  uptm 
this  report,  on  the  26th  of  November  following,  the  Court  directed  an  issue  at  law  to 
be  tried  in  the  Court  of  Common  Pleas  in  Ireland,' whether  anj  and  what  sums  were 
paid  for  the  use  of  the  ship. 

The  defendant  being  dissatisfied  with  this  direction,  applied  to  have  the  cause 
re-heard,  which  was  accordingly  ordered ;  but  before  it  came  on  he  died  intestate ; 
and  the  suit  being  thereupon  revived  against  the  respondents,  as  his  administrators, 
the  cause  was  re-heard  on  the  6th  of  June  1709 ;  when  the  Court  declared,  that  the 
plaintiff  was  not  entitled  to  any  relief,  and  therefore  ordered  his  bill  to  stand  dis- 
missed, but  without  costs. 

From  this  order  of  dismission,  and  also  from  the  former  order  of  the  26th  of 
November  1707,  the  plaintiff  appealed;  insisting  (J.  Jekyll,  T.  Parker),  that  the  same 
ought  to  be  reversed,  and  that  the  respondents  ought  to  have  been  decreed  to  pay  him 
the  said  sum  of  £789  ISs.  Id.  which  was  expended  on  the  ship,  together  with  interest 
and  costs ;  because  it  was  admitted,  that  if  the  master  of  the  ship  had  laid  out  his 
own  money  for  these  necessary  purposes,  the  owner  must  have  repaid  him;  and 
therefore  any  other  person,  who  advanced  the  money  for  the  same  purposes,  ought 
as  well  to  be  repaid ;  the  care  and  direction  of  all  being  still  in  the  master,  the  charge 
upon  the  owner  equal,  and  his  benefit  the  sama  That  at  common  law,  [327]  whatever 
is  done  by  a  servant,  which  is  for  the  benefit  of  his  master,  and  within  the  trutt  and 
duty  of  his  place,  binds  the  master  as  if  done  by  himself;  and  in  a  voyage,  the 
master  of  a  ship  is  the  owner's  servant,  whose  duty  requires  him  to  provide  necessaries 
for  ihe  ship,  it  being  the  owner's  interest  that  they  should  be  provided  ;  so  that  what- 
ever the  master  necessarily  takes  up  and  em.plo3r8  for  that  purpose,  the  owner  is 
bound  to  pay.  And  that,  by  the  euttom  of  tnerehantt,  it  is  well  known,  and  was  so 
proved  in  iho  cause,  that  if  the  master  be  supplied  with  necessaries  for  the  ship,  by 
the  order  or  credit  of  any  freighter,  the  owner  is  liable  to  pay  such  freighter;  and, 
on  that  ground,  it  is  customary  for  frei^ters  to  furnish  masters  of  the  ships  they 
take  to  freight,  with  lettM*B  of  credit  for  whatever  money  they  may  happen  to  want, 
for  the  necessary  service  of  the  ship. 

On  tJie  other  side  it  was  contended  (T.  Powys,  J.  Pratt),  that  it  would  be  of  most 
dangerous  consequence  for  the  master  of  a  ship,  to  charge  tiie  person  or  estate  of 
his  owner,  with  what  money  he  should  take  up,  on  pretence  of  providing  for  the 
ship,  without  an  express  power  or  authority  for  that  purpose ;  for  ihet  the  law  of 
merchants  had  never  carried  it  farther,  than  to  invest  the  master  with  a  power  of 
mortgf^^ing,  or  charging  the  ship  or  cargo  with  such  money.  That  in  the  present 
case,  the  money  could  not  be  laid  out  by  the  appellant,  or  his  factors,  upon  tlie  credit 
of  Sir  Humphry  Jervis;  not  only  because  he  was  a  total  stranger  to  them,  but 
principally  because  he  had,  for  two  years  before,  failed  in  his  ciroumstanoes  and  lost 
bis  credit ;  nor  was  it  even  pretended,  that  Sir  Humphry  ever  gave  any  authority 
to  the  master  to  take  up  money,  otherwise  tiian  on  bottomry.  That  if  Sir  Humphry's 
person  or  estate  was  in  all  events  liable  to  make  good  this  j£789  13s.  Id.  besides  the 
£200  advanced  on  tfae  bottomry  bond ;  and  which,  in  case  the  ship  had  returned  safe 
to  Bristol,  he  would  have  been  answerable  for ;  he  must  of  necessity  have  been  a  very 
great  loser,  as  the  ship  cost  at  first  but  £700,  and  her  freight,  in  that  event,  would  not 
have  brought  above  £600 ;  and  therefore,  if  Sir  Humphry  himself  had  been  at 
Jamaica,  he  never  would  have  consented  to  take  up  moneiy  for  preserving  that  which 
would  have  been  so  much  to  his  loss.  And  that  the  appellant's  interest  in  the  ship, 
by  having  £200  on  bottomry,  at  a  large  interest,  to  be  paid  on  her  return,  was  much 
greater  than  Sir  Humphry's ;  and  therefore,  whatever  money  was  laid  out  in  Jamaica, 
ought  to  be  considered  as  laid  out  on  account  of  the  appellant,  but  yet  to  be  dis- 
counted out  of  the  ship  and  freight,  so  far  as  it  would  extend  on  its  return. 

But,  after  heturing  counsel  on  this  appeal,  it  was  ordjbhid  and  aimudobd,  that  the 
orders  or  decrees  therein  complained  of  should  be  reversed ;  and  that  it  should  be 
tried  on  a  feigned  issue,  in  the  Court  of  Common  Pleas  in  Ireland,  when,  and  as  the 
Court  of  Chancery  in  Ir^and  should  direct  and  appoint;  whether  any,  and  what  sums 
of  money  were  necessarily  laid  out  by,  or  by  the  order  of,  the  appelant,  for  the  pay- 
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meat  of  seamen's  wages,  pro-[^83-'^iBioii8,  or  otherwise,  for  the  neoeesarj  rep&in 
and  use  of  tiie  ship  in  the  appeal  mentioned,  during  the  voyage  mentioned  in  tbe 
charter-party  in  proof  in  this  cause ;  which  sums  so  advanced  or  laid  out,  were  to 
be  paid  by  the  respondents  to  tbe  appellant :  And  it  was  further  ordered,  that  in  ordcf 
to  the  trial  of  the  issue  above  directed,  the  said  Court  of  Chancery  in  Ireland  ns 
to  give  the  necessary  orders  for  that  purpose.     (Jour.  v<A.  19.  p.  130.) 


Case  2. — Volkert  Hendbicks  and  others, — Appellants ;  William 
Cunningham  and  others, — Respcmdents  [2d  May  1783]. 

By  the  trea.ty  of  1674,  between  Great  Britain  and  Holland,  the  subjects  of  eitixr 
are  permitted  to  carry  the  property  of  the  wiemy  of  the  other,  with  the  ct- 
ception  of  certain  articles  therein  specified  as  contraband.  It  is  now  estnlv 
lished  by  repeated  determinations,  that  neither  ships  nor  cargoes,  the  proper^ 
of  subjects  of  Neutral  Powers,  either  going  to  trade  at,  or  coming  from  tli 
French  West  India  Islands,  with  cargoes  purchased  there,  are  liable  to  capture: 
and  therefore,  where  a  ship  and  cargo  so  circumstanced  are  seized  and  con- 
demned, the  seizure  and  condemnation  shall  be  reversed,  and  the  value  of  ttit 
ship  and  cargo  accounted  for  and  paid  to  the  owners  by  the  captors. 
Intbblocutors  of  the  Court  of  Session  in  Scotland  rbvkrsbd. 

The  question  at  issue  in  this  cause  related  to  the  capture  of  the  ship  KathartM 
and  her  cargo,  belonging  to  the  appellants,  subjects  of  Holland,  made  by  the  Bdhm 
privateer,  belonging  to  tlie  respondents ;  commissioned,  by  letters  of  repriuL 
against  the  ships  and  goods  of  the  subjects  of  France,  prior  to  the  conunenoement 
of  hostilities  with  Holland :  And  was  not  more  important  in  its  consequences  to  the 
appellants,  in  point  of  pecuniary  interest,  than  to  the  public  in  point  of  precedent 
liie  appellants  contendeid  that  this  capture  was  unlawful,  and  that  they  were  aititkd 
to  restitution  of  their  ship  and  her  cargo,  and  full  reparation  for  the  injury  they 
had  sustained,  agreeably  to  the  law  of  nations,  and  the  subsisting  treaties  of  aUianw 
between  Great  Britain  and  Holland,  particularly  the  Marine  Treaty  of  1674. 

On  the  Slst  of  August  1779,  when  this  treaty  subsisted  in  full  force,  the  appdlut 
Captain  Hendricks,  sailed  from  the  Tezel  in  the  ship  Katharina,  of  which  he  vu 
master  and  supercargo,  bound  for  thie  Dutch  Island  of  Cura9oa,  in  the  West  Indies, 
where  he  arrived  upon  the  18th  of  November  following.  The  vessel  carried  out  a 
cargo  of  linen  goods,  besides  some  articles  of  provisions;  part  of  which  was  con- 
signed to  merchants  at  Cura^oa,  the  remainder  being  shipped  on  account  of  Mr.  Tu 
Laiikern  and  ihe  other  appellants,  all  merchants  of  Amsterdam.  It  was  the  intention 
of  the  voyage  to  dispose  of  this  part  of  the  cargo  at  Curafoa,  and  to  [329]  invest  tbe 
net  proceeds  of  the  sale  in  a  homeward  cargo  of  West  India  produce,  on  account  of 
the  appellants.  With  these  views  Mr.  Hendricks,  at  clearing  out  from  tlie  Texd. 
obtained  a  passport,  or  sea  brief,  from  the  burgomasters  of  Amsterdam,  in  temu  of 
the  fifth  article  of  the  treaty  of  1674 ;  and  a  licence  from  the  directors  of  the  Dutch 
West  India  Company,  granting  to  him  permission  to  sail  to  Curapoa,  and  there  to 
carry  on  trade ;  with  the  usual  proviso,  that  in  the  event  of  his  taking  in  a  cargo 
at  that  island,  he  should  bring  home  the  whole  of  it  to  Holland,  so  as  the  Company 
should  not  be  deprived  of  any  part  of  the  duties  upon  the  exports  of  the  island.  He 
also  received  from  Mr.  Van  Lankern,  a  set  of  instructions  adapted  to  the  same  event 
But  it  was  understood,  agreeably  to  what  is  implied  in  the  nature  of  the  transaction, 
and  to  the  meaning  of  parties  in  all  similar  cases,  that  Mr.  Hendricks,  who  was  both 
part-owner  and  supercargo  of  the  vessel,  should  have  a  power  of  making  such  lawful 
alteration  afterwards,  in  the  original  plan  of  the  voyage,  as  might  become  necessarr. 
from  circumstances  then  unforeseen,  for  the  interest  of  the  parties  concerned. 

On  arriving  at  Cura^oa,  Mr,  Hendricks  landed  the  consigned  goods,  and  opened  s 
sale  for  the  remainder  of  the  cargo  belonging  to  the  other  appellants ;  but  finding  tbe 
market  glutted  with  commodities  of  the  same  kind,  he  was  under  a  necessity  of  look- 
ing out  for  some  other  port  in  the  West  Indies,  where  he  might  dispose  of  tiieae  goods 
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on  such  terms  as  might  enable  him  to  accomplish  the  purpose  of  the  voyage.  With 
this  view,  he  avoided  purchasing  or  taking  in  anj  goods  at  Guraf oa ;  because,  bj 
doing  80,  he  would  have  been  obliged,  bj  the  standing  regulations  of  the  Dutch  West 
India  Company,  to  return  directly  to  Holland,  without  touching  at  any  other  port ; 
and  knowing  that  the  trade  with  the  French  Colonies  was  laid  open  to  all  neutral 
nations,  he  resolved  to  attempt  a  sale  of  his  goods  in  the  island  of  St.  Domingo ;  and 
this  he  was  warranted  to  do  by  the  treaty  of  1674,  which  permits  the  ships  or  vessels 
belonging  to  the  subjects  of  Holland  to  trade  "  from  a  neutral  port  or  place,  to  a 
place  in  enmity  with  the  other  party,  or  from  a  place  in  enmity  to  a  neutral  place." 
But  before  proceeding  on  this  part  of  the  voyage,  on  14th  December  1779,  Mr. 
Hendricks  applied  for,  and  obtained  from  the  governor  of  Curapoa,  a  clearance 
"  for  the  French  Colonies,  and  from  thence  to  Amsterdam."  This  clearance  ascer- 
tained the  kinds,  quantities,  and  values  of  the  whole  goods  on  board,  the  relative 
invoice  having  been  solemnly  authenticated  by  Mr.  Hendricks'  oath,  taken  in  the 
presence  of  the  governor  and  secretary  of  Curapoa. 

Witii  these  goods,  whereof  about  a  third  in  value  consisted  of  provisions,  the 
Katharina  (Dec.  16,  1779)  sailed  for  Cape  Franpois,  and  there  delivered  her  cargo ; 
which  was  sold,  by  the  assistance  of  Mons.  Lambert,  a  French  broker,  whom  Mr. 
Hendricks  found  it  necessary  to  employ,  as  he  hims^f  was  unacquainted  with  the 
market,  as  well  as  with  the  language  of  the  people  he  had  to  deal  with.  And  upon 
the  sale  being  closed,  Mr.  Hendricks,  in  pursuance  of  the  intention  of  his  voyage, 
purchased,  with  the  nett  proceeds,  a  cargo  [330]  of  sugar,  coffee,  and  hides,  which 
he  shipped  in  the  Katharina,  paid  duty  as  a  foreigner,  and  sailed  from  Gape  Franpois, 
bound  for  Amsterdam,  on  17th  of  April  1780.  Several  sliips,  some  of  them  of 
force,  happening  to  sail  from  that  port  at  the  same  time,  Mr.  Hendricks  endeavoured 
to  keep  company  with  them  for  a  part  of  the  way,  in  order  to  be  protected  from  the 
piratical  vessels  which  then  infested  those  seas.  But  having  separated  from  the  other 
ships,  he  was  met,  on  the  30th  of  April,  I^  the  Guadalowpe,  an  English  frigate,  who, 
after  taking  a  French  ship  in  si^t,  brought  him  to,  in  order  that  the  captain  miglit 
.  examine  him  and  his  papers.  Mr.  Hendricks,  willing  to  give  full  satisfaction,  pro- 
duced not  only  his  passport  frcMn  the  government  of  Amsterdam,  together  with  the 
othn*  papers  before  mentioned,  but  also  an  extract  from  the  records  of  the  Admiralty 
Court  at  Cape  Franpois,  of  the  entry  of  his  cargo  at  that  port,  with  the  account  of 
the  Side  thereof,  and  the  account  current  with  his  broker  Lambert ;  and  likewise  the 
'  invoice  of  the  homeward  cargo,  docquetted  and  signed  at  Cape  Fran9oia,  by  Mons. 
Lambert,  and  Jean  Boisson,  sworn  interpreter  of  the  Dutch  language ;  and  the  cocket, 
under  the  hand  of  the  officer  of  the  customs  at  the  Cape,  which  fully  satisfied  the 
captain  of  the  Guadaloupe,  that  the  Katharina  and  her  cargo  were  the  property  of 
the  appellants,  subjects  of  Holland,  not  liable  to  capture ;  he  therefore  left  her  to  pro- 
ceed on  her  voyage,  after  putting  on  board  some  Spanish  and  French  prisoners,  to 
be  conveyed  to  Amsterdam. 

The  KeUharvna  continued  her  voyage  without  interruption,  until  the  22d  of  May, 
when,  being  in  latitude  40  degrees,  and  longitude  334,  she  fell  in  with  the  Bdlona 
privateer  belonging  to  the  respondents,  commanded  by  James  M'Lean,  who  had  been 
out  on  a  long  and  fruitless  cruise.  On  coming  near,  he  fired  a  gun  at  the  Katharina; 
and  having  boarded  her  without  opposition,  carried  the  mate,  two  sailors,  and  all 
the  ship's  papers  on  board  the  Bdlona;  where,  after  examining  these  papers,  and 
making  large  promisee,  ineffectually,  to  the  mate  and  sailors,  to  induce  them, 
falsely,  to  affirm  that  the  cargo  was  French  property,  he  dispatched  the  boat  of  the 
Bellona,  with  eleven  of  her  crew,  armed  with  pistols  and  cutlasses,  who  seized  tlie  com- 
mand of  the  Katharina,  and  sent  the  whole  of  her  men  on  board  the  Bellona,  except^ 
the  master,  mate,  cook,  and  a  boy ;  carried  off  part  of  her  cargo  and  cordage,  and 
on  the  14th  of  June  1780,  brought  the  Katharina  into  Port-Glasgow. 

Immediately  on  the  ship's  arrival  at  Port-Glasgow,  a  petition,  in  the  name  of  the 
owners  of  the  privateer,  was  presented  to  the  Judge  Admiral  Substitute  at  that  port, 
letting  forth,  that  the  privateer  had  taken  the  snow  de  Katharina  from  St.  Domingo, 
loaded  with  sug^  and  coffee;  which  snow  the  said  ship  Bdlofia  took  and  made 
"  prize  of  a$  the  property  of  the  enemies  of  Great  Britain,  and  sent  her  into  tlve  port 
of  Glasgow." 

Mr.  Hendricks,  before  being  an  hour  on  shore,  was  carried  before  the  Judge, 
examined,  and  proceeded  against  as  a  criminal ;  on  [331]  which  occasion  every 
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undue  advantage  was  Uiken  of  his  ignorance  of  the  language.  His  crew  too  «en 
tempted  with  the  offer  of  large  sums  of  money  falgdy  to  swear,  That  the  cargo  wm 
French  property,  bound  to  Bourdeaux.  They  were  severally  examined,  and  their 
declarations  taken  down  in  English,  though  they  understood  little  or  nothing  of 
the  language,  and  the  most  unjustifiable  means  were  ineffectually  used  to  indna 
them  to  betray  the  interesta  of  the  appellants,  their  employera.  The  whole  pa^eri 
necessary  to  prove  the  property  of  the  ship  and  cargo,  and  particularly  those  pap«n 
which,  according  to  the  stipulations  of  ihe  treaty  of  1674,  must,  when  produced, 
be  held  as  full  evidence  of  ttie  property,  were  actually  produced  by  Mr.  Hendricb, 
and  examined  by  Captain  M'Lean  at  sea,  and  he  retained  them  in  his  posaeesion 
A  bill  of  lading  is  not  of  the  number  of  such  papers,  the  production  of  the  codtdi, 
with  the  passport  or  sea-brief,  being  declared  suflEicient.  A  bill  of  lading  therefore 
was  never  asked  for,  either  by  the  Captain  of  his  Majesty's  frigate,  or  by  M'Lcm, 
the  Captain  of  the  privateer.  In  many  cases  a  bill  of  lading  is  useless,  and  on  diM 
occasions  none  is  made  out  The  present  case  is  an  instance  of  this.  Mr.  Hendrido, 
being  not  only  master  of  the  vessel,  but  a  considerable  owner  of  the  cargo,  uid 
supercargo,  had  no  occasion  for  a  bill  of  lading,  which  could  only  be  granted  by  him- 
self deliverable  to  himself,  and  therefore  he  judged  it  unnecessary  to  moke  one 
before  he  sailed  f rc»n  Cape  Fran9oiB ;  but  after  tiie  unwarrantable  capture  hy  tin 
Bellona,  and  when  he  was  on  his  passage  to  Port  Glasgow,  it  occurred  to  him,  tfatt 
although  the  account  of  sales  of  the  outward,  and  the  invoice  of  the  homeward  cargo, 
certified  by  Messrs.  Lambert  and  Boisson,  would  satisfy  the  owners  in  Holland,  jet 
there  might  be  occasion  for  a  bill  of  lading  also,  in  case  his  vessel  should  be  re^p- 
tured  by  a  French  or  American  ship,  when  in  possession  of  the  British  seamen,  ni 
carried  into  a  French  or  American  port.  In  order  therefore  to  guard  against  that 
event,  he  made  out  three  duplicates  of  a  bill  of  lading,  with  the  date  of  his  deariu 
from  the  Cape,  containing  a  genuine  state  of  the  fact,  which  he  produced  in  the 
course  of  his  examination  before  the  Admiral  Substitute,  candidly  giving  their 
history ;  whereupon  the  captors  immediately  accused  him  of  having  committed  i 
forgery.  When  he  was  witii  some  difficulty  made  to  comprehend,  as  he  undenteod 
little  or  no  English,  the  accusation  made  against'  him,  he  lost  his  temper,  and  tort 
the  bill  of  lading,  which  he  then  held  in  his  hands,  in  pieces ;  and  naturally  suspecting 
that  his  declaration  might  be  as  f alsdy  taken  down,  as  his  motive  for  making  est 
the  bill  of  lading  was  construed,  especially  as  such  unjustifiable  means  had  ben 
practised  on  his  crew,  he  refused  to  sign  it. 

This  incident,  though  the  mere  ^ect  of  the  unjust  provocation  and  mshiwt- 
ment  of  his  persecutors,  was  made  a  handle  of  to  the  prejudice  of  the  appdlanta  U 
the  end  of  Mr.  Hendricks  unsigned  declaration,  (which  was  dictated  by  the  ngfoa- 
dents,  and  taken  down  in  their  own  words,  not  in  his,)  they  were  pleased  to  add. 
"  Immediately  after  the  said  Captain  Volkert  Hendricks  had  made  [332]  the  foR- 
going  declaration,  and  when  he  found  he  had  committed  a  forgery,  as  to  thelriflrf 
lading  which  he  produced  in  presence  of  the  Judge,  he  tore  it  in  m&ny  pieces,  uil 
put  these  pieces  in  his  pocket,  and  refused  also  to  sign  his  declaration."  ■  It  hsdbeea 
argued,  by  a  strange  kind  of  reasoning,  that  this  incident  shewed  Mr.  HeDdrici' 
had  a  purpose  of  concealment  j  whereas  it  was  evident  that  it  arose  entirely  Irm^ 
anxiety  to  make  the  fullest  disclosure,  and  from  the  abuse  that  was  made  of  hit 
candour. 

Mr.  Hendricks,  after  his  examination,  took  formal  protests  against  the  Cspt^ 
aod  owners  of  the  Belltma,  and  all  others  concerned  therein,  "  That  they  should  he 
lial>le  to  him  and  the  owners  of  the  Katharina  and  her  cargo,  for  aU  costs  »i^ 
damages  that  the  said  snow  has  already  sustained,  or  shall  sustain,  or  that  he  ortfa? 
have  sustained,  or  may  anywise  sustain  and  incur,  in  and  through  his  said  TeMJ' 
being  so  illegally  and  unwarrantably  captured,  brought  into  Clydcf,  and  detained  is 
manner  aforesaid,  by  the  loas  of  markets  or  otherwise,  and  obtaining  redress  M" 
for  remedy  by  law." 

Though  the  evidence  arising  from  the  examination  of  Mr.  HMidricks  and  1» 
crew,  and  the  papers  found  on  board  his  vessel,  ought  to  have  satisfied  the  ovnerf 
of  the  privateer  that  the  capture  was  unlawful,  yet  these  gentlemen  brought  an 
action  before  the  Judge  of  the  High  Court  of  Admiralty  in  Scotland,  in  order  to  haw 
the  Katharina  and  her  cargo  condemned  as  lawful  prize.  And  the  appetlantj,  ' 
tht'ir  part,  brought  a  counter  action  for  restitution  and  damages. 
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These  two  actions  being  consolidated,  the  Judge  Admiral,  September  22,  1 7oO, 
pronounced  the  Mlcn-ing  interlocutory  decree:  "Having  advised  the  procesit  nnd 
Trite  produced,  and  particularly  the  declaration  emitted  bj  the  said  Volkert  Hen- 
dricks, defender,  upon  the  14th  of  June  last,  before  the  Judge  Admiral  Substitute  at 
Port  Glasgow,  etc.  found  and  hereby  finds  it  proven.  That  in  the  month  of  May 
1780,  the  said  ship  the  Katharina  libelled,  the  said  Volkert  Hendricks  then  mast(>r 
of  her,  was  taken  and  made  prize  of  upon  the  high  seas,  by  the  ship  or  letter  of 
marque  called  the  BeUona  libelled,  the  said  James  M'Lean  then  master  or  commavder 
of  the  said  ship  BeUona,  and  thereafter  sent  in  by  the  captors  to  the  port  ci  Pcirt 
Glasgow,  where  she  arrived  upon  the  14th  of  June  1780 ;  and  found  and  hereby  1  rds. 
That  the  said  ship  the  Katharina  libelled,  and  her  pertinents,  and  the  whole  of  hisr 
cargo  of  sugar,  and  coffee,  and  hides,  etc.  and  everything  on  board  of  her  whou  she 
was  taken  and  made  prize  of,  as  said  is,  is  lawful  prize;  and  found  and  declared, 
and  hereby  finds  and  declares,  That  the  said  ship  the  Katharina  and  her  pertinents, 
and  the  whole  of  her  cargo  of  sugar,  coffee,  and  hides,  etc.  and  every  thing  on  board 
of  her  when  she  was  taken  and  made  prize  of,  as  said  is,  do  all  appertain  and  lolong 
to  the  said  James  M'Lean  and  William  Cunningham,  pursuers,  and  other  ownei-s  of 
tiie  said  ship  or  letter  of  marque  the  BeUona,  to  be  divided  by  them  amongst  [33!^] 
tbemselvee  and  the  oflBcers  and  crew  of  the  said  ship  the  Bellona,  and  that  in  terms 
of  their  agreement  relative  thereto;  and  therefore  decerned  and  adjudged,  and 
hereby  decerns  and  adjudges,  the  said  ship  Katharina  and  her  pertinents,  and  the 
whole  of  her  cargo  of  sugar,  coffee,  and  hides,  etc.  and  every  tiling  on  board  of  her 
Then  she  was  taken  and  made  prize  of,  as  said  is,  to  appertain  and  belong  to  the 
said  James  M'Lean  and  William  Cunningham,  pursuers,  and  the  other  owners  of 
tiie  said  ship  or  letter  of  marque  the  Bellona,  to  be  divided  by  them,  as  said  is ;  and 
assoilzied  and  hereby  assoilzies  the  said  William  Cunningham  and  others,  from  all 
the  conclusions  of  the  libel  at  the  instance  of  the  said  Yo&ert  Hendricks  and  others 
against  them,  and  decerned  and  hereby  decerns." 

The  Judge  Admiral  of  tiie  same  date  granted  warrant  for  unloading  the  cargo, 
which  was  immediately  carried  into  execution,  in  direct  violation  of  the  twelfth 
article  of  the  treaty  of  1674,  which  provides,  "  That  it  shall  not  anywise  be  lawful  to 
sell  or  unload  the  goods  in  controversy,  either  before  the  sentence  given,  or  after  it 
during  the  review  thereof,  on  either  side,  unless  it  be  with  the  consent  of  the  parties 
interested." 

The  appdlants  presented  a  reclaiming  petition  for  a  review  of  this  judgment; 
and  also  stated,  that  not  only  was  the  cargo  thereby  confiscated,  but  also  the  ship,  as 
weD  as  the  private  property  of  the  captain,  and  that  of  his  mate  and  seamen,  though 
die  respondents  had  never  alleged  that  these  were  French  property ;  and  they  con- 
tended, that  it  is  laid  down  by  every  writer  in  the  law  of  nations,  treating  of  the 
property  of  the  enemy  seized  in  neutral  bottoms,  That  the  neuters  are  in  such  cases 
not  only  entitled  to  tiieir  ships  and  private  property,  but  the  master  is  also  to  be 
paid  freight  for  the  cargo  belonging  to  the  enemy.  The  Judge  Admiral  however 
was  pleased  to  refuse  this  petition  without  answers. 

^e  appellants  complained  of  the  interlocutors  of  the  Judge  Admiral  to  the 
Court  of  Session,  by  bill  <^  suspension,  which  was  passed  of  consent,  and  they  at  the 
lame  time  brought  an  action  of  reduction  of  his  decree,  and  prayed  "  for  restitution 
Df  the  said  snow  or  ship  the  Katharina,  with  the  whole  of  her  cargo  and  stores,  in  as 
sood  order  and  condition  as  when  captured  by  the  said  James  M'Lean  and  his  crew. 
Ml  the  23d  and  24th  days  of  May  last ;  or  otherwise  to  make  payment  to  the  appelant* 
>f  the  sum  of  £12,000  sterling,  as  the  value  of  the  said  ship  and  cargo,  with  interest 
Prom  the  said  24th  of  May  last  until  payment ;  and  further  in  either  event  to  make 
payment  to  the  appeUant  of  £5000  sterling  nomine  dammd,  on  aocount  of  the  un- 
lawful capture  and  detention  of  the  said  ship  and  cargo,  and  disappointment  of 
Jie  voyage ;  as  also  to  make  payment  to  them  of  £1000  sterling  for  provisions,  stores, 
rad  others,  wasted  on  board  tiie  said  ship,  with  the  furtiier  sum  of  £1000  sterling 
IS  the  expence  of  process." 

[334]  Pending  these  suits  the  respondents  presented  a  petition  to  the  Court  of 
Session,  praying  their  Lordships  for  a  warrant  "  to  sell  and  dispose  of  the  said  ship 
Katharina  and  her  cargo,  by  public  roup  (auction)  at  the  sight  of  the  collector  of 
liis  Majesty's  customs  at  Port  Glasgow,  and  of  any  person  to  be  named  by  the  pur- 
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Buers  (appellants)  or  their  attomies,  the  petitioners  finding  sufficient  aecur%  to 
make  the  proceeds  forthcoming  to  all  concerned."  The  chief  pretence  for  this  tf^ 
cation  was,  That  as  the  coSee,  of  which  the  cargo  partly  consisted,  was  of  &  decijii! 
nature,  and  as  the  cellars  where  it  was  deposited  were  damp,  the  value  of  it  would 
be  greatly  diminished,  unless  it  should  immediatdj  be  sold. 

This  petition  having  been  ordered  to  be  answered,  Mr.  Hendricks  and  Mr.  Stiiliii^ 
his  attorney,  went  immediately  to  Port  Glasgow  in  order  to  see  what  condition  lie 
ship  and  cargo  were  in ;  but  the  respondents  refused  to  allow  them  admittance  itb 
the  warehouse  where  the  carg^  was  lodged.  The  appellants  by  their  snavet  m 
tended.  That  if  the  cargo  should  be  hurt  by  lying  in  a  dam/p  cellar,  the  reepoDdns 
who  put  it  there  were  answerable  for  the  consequences,  and  that  the  remedj  tis  mt, 
by  removing  it  to  a  dry  one.  That  the  appdlants  had  the  strongest  reasons  to  vfyn 
the  sale  of  their  goods  in  Scotland,  they  had  occasion  for  them  at  home^  vhoe  tk 
prices  of  such  commodities  were  higher;  that  being  strangers,  they  were  unibleta 
find  security  to  any  large  amount  in  Sootland,  therefore  tiiey  themselvee  could  re. 
become  purchasers ;  and  they  had  reason  to  fear  that  devices  might  have  been  fiUa 
upon  to  make  the  goods  sell  below  their  real  value,  in  order,  as  far  as  possible,  to  d» 
appoint  the  claim  of  damages,  which  the  appellants  might  have  in  the  event  of  their 
prevailing  in  their  suit.  That  in  questions  respecting  an  acknowledged  codudbi 
property,  or  a  joint  interest,  between  persons  inhabitants  of  that  country,  the  «»• 
tested  property  might  be  sold  at  common  law,  if  it  appeared  to  be  for  the  adrut^ 
of  both  parties  to  do  so:  but  the  case  here  was  widdy  different;  there  wm lien 
nothing  which  had  the  least  resemblance  to  a  joint  interest ;  the  subjects  of  oneiUte 
were  complaining  of  being  robbed  of  their  property  by  the  subjects  of  anotter stite: 
if  the  robbery  should  be  established,  the  goods  unquestionably  ought  to  be  restored; 
but  if  the  goods  should  be  disposed  of  or  consumed,  during  the  dependance  of  on 
action  for  restitution  of  them,  the  claimants  would  thereby  be  deprived  of  the  rt^ 
of  vindicating  their  property.  That  the  acts  of  Parliament  passed  since  the  t»»- 
mencement  of  the  American  war,  and  during  the  war  with  France  and  Spain,  i» 
in  what  light  that  matter  has  been  viewed  by  the  legislature.  By  the  statutes  of  i» 
16th,  I7th,  and  18th  years  of  the  reign  of  his  present  Majesty,  powers  weregiTenB 
the  courts  of  law  to  authorize  the  landing  and  selling  of  American  prize  goods  m 
vessels,  in  the  circumstances  and  according  to  the  fomos  thereby  preecribwi.  W» 
the  French  war  broke  out,  and  even  after  [336]  general  reprisals  were  granted  agiuw 
the  ships,  goods^  and  subjects  of  France,  an  express  act  of  Parliament  was  foi'iX' 
necessary  in  order  to  extend  the  regulations  contained  in  the  prior  statuta  respe* 
ing  American  prizes,  and  make  them  applicable  to  cases  of  French  prizes.  Accoro- 
ingly  this  was  done  by  acts  19  Greo.  3.  cap.  5.  and  67,  the  last  of  which  however  ei* 
tains  a  saving  clause  (sec.  27.)  shewing,  that  it  was  not  the  intention  of  the>i^<** 
take  away  any  privilege  reserved  to  the  claimant,  "  by  any  treaty  subsisting  bet«« 
his  Majesty  and  foreign  powers,"  and  the  privilege  reserved  by  the  treaty  of  16"'' 
favour  of  the  appellants  expressly  was,  that  the  ship  and  cargo  in  controvM'y*'' 
not  lawfully  be  sold,  pending  the  suit,  without  their  consent,  which  for  solid  ^"""' 
they  had  uniformly  with-held 
statutes  were  extended  to  the  case 
prizes,  by  act  21  Geo.  3.  cap.  6. 

The  letter  of  reprisal,  founded  on  as  the  respondent's  title,  supported  the  P^ 
maintained  by  tiie  appellants;  for  besides  that  this  privateer  had  ^"[^ 
authority  to  seize  any  Dutch  vessel,  their  power  of  selling  even  lawful  pnif 
expressly  limited  to  tiie  case  of  prizes  being  finally  condemned.  . 

The  Court  however,  on  the  23rd  December  1780,  pronounced  the  following  »* 
locutor :  "  The  Lords  having  advised  this  petition  with  the  answers,  they  gr*"'  . 
rant  and  authority  to  the  petitioners  (respondents)  to  sell  and  dispose  of  '^^^  .'Tu 
Katharina  and  her  cargo  by  public  roup,  at  the  sight  of  the  Admiral  ^P"'*J''j, 
district  of  Glasgow,  the  petitioners  finding  sufficient  caution  to  make  the  P'''*v 
forthcoming  to  all  concerned."  And  this  order  having  been  made  by  the  Co"" 
day  before  the  commencement  of  the  Christmas  recess,  the  appellants  w*  rr 
eluded  from  applying  for  a  review  of  it,  and  therefore  the  sale  took  effect        ^ 

The  process  of  suspension  having  been  remitted  to  Lord  Braxfield,  w»  """'^ 
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.dated  with  tha  suit  of  reduction.;  and  the  merits  of  the  case  having  been  stated  in 
mutual  memorials,  his  Lordship  ordered  informations  to  be  given  in,  and  reported 
the  cause  to  the  Court  for  their  determination. 

The  respondents,  (the  original  plaintiffs,)  before  the  Judge  Admiral,  endeavoured 
to  support  the  legality  of  the  capture,  upon  the  ground,  "  That  the  Katharina  and  her 
cargo  were  the  property  of  the  French  King  or  hit  tubjectt;  at  least,  that  the  cargo 
on  board  the  said  ship  was  the  produce  of  tiie  island  of  Hispaniola,  or  of  one  or  other 
of  the  French  West  India  islands ;  and  that  the  said  ship  Katharvna  had  been  unlaw- 
fully Muployed,  in  aiding  and  assisting  the  subjects  of  the  French  King,  by  furnish- 
ing them  with  provisions,  etc.  and  otherwise  acting  contrary  to  that  strict  neutrality 
which,  by  the  law  of  nations,  ought  to  be  observed  towards  his  Majesty  and  his  sub- 
jects by  a  neutral  state,  in  which  predicament  the  States  General  of  the  United 
Provinces,  and  their  subjects,  stood  at  present,  with  respect  to  his  Majesty  and  his 
[336]  subjects."     But  afterwards,  finding  that  the  fact  would  not  support  them  in 
this  plea,  they  changed  their  ground,  and,  by  their  information,  acknowledged  that 
the  papers  produced  ex  fade,  proved  both  the  ship  and  cargo  to  be  Butch  property. 
Though  they  alleged  that  these  papers  might  have  been  manufactured  for  the  purpose 
of  concealment,  and  that  circumstances  occurred  which  rendered  this  conjecture 
probable.    Imo,  By  the  ostensible  instructions  from  the  owners  at  Amsterdam,  and  the 
licence  from  the  Dutch  West  India  Company,  the  Master  was  appointed  to  proceed  on 
a  voyage  to  the  Dutch  settlement  at  Cura^oa,  and  to  retium  directly  from  thence,  with- 
out touching  any  where  except  at  Curofoa.     The  respondents  therefore  alleged  that 
the  Master,  though  owner  of  part,  and  supercargo  of  the  whole  goods  on  board,  woidd 
not  of  himself  h&ye  carried  the  vessel  on  a  different  voyage,  where  she  was  to  run 
toch  hazard,  unless  he  had  been  furnished  with  some  secret  instructions,  which  had  not 
appeared ;  and  the  declaration  of  Mr.  Van  Lankem  and  other  appeUauts,  of  the  29th 
of  June  1780,  rendered  this  matter  still  more  suspicious ;  for  ikey  there  declared. 
That  the  outward  cargo  was  consigned  to  Captain  Hendricks,  with  orders  to  sell  the 
uuue  at  Cura^oa,  or  at  the  island  of  St.  Domingo,  and  to  vest  the  proceeds  of  the 
gales  in  sugar,  coffee,  ete.    If  these  instructions  were  in  ■writing,  they  ought  to  have 
been  produced ;  and  if  they  were  not  in  writing,  it  showed  an  intention  to  cover  the 
transaction,  and  to  make  it  appear  different  from  what  it  really  was.    2do,  The  un- 
accountable conduct  of  Captain  Hendricks  in  manufacturing,  which  they  at  first 
called  forgery,  two  bills  of  lading  after  the  vessel  was  seized,  and  bearing  a  false 
date:  that  a  bill  of  lading  was  necessary,  and  is  never  dispensed  with,  except  where 
tome  concealment  is  intended ;  and  accordingly,  one  of  the  articles  of  the  ostensible 
instructions  to  Hendricks  was  "  to  dispatoh  two  manifestos  of  the  cargo,  and  the 
bills  of  lading,  with  the  ship's  journal,  as  soon  as  the  vessel  should  return  to  the  Texel 
from  Cura^oa."     That  in  all  questions  of  this  kind,  it  has  been  universally  received 
SB  a  rule  of  evidence,  that  any  concealment  or  destruction  of  such  papers  as  were   . 
or  ought  to  have  been  on  board  the  vessel  seized,  must  be  presumed  fraudulent ;  and  if 
any  false  document  is  detected,  this,  of  itself,  shall  be  held  a  sufficient  ground,  without 
further  enquiry,  for  condemning  both  ship  and  cargo.    In  support  of  this  doctrine, 
tiie  respondents  cited  a  letter  from  King  Charles  II.  of  the  11th  December  1680, 
recorded  in  the  books  of  Sederunt  of  the  Court  of  Session,  where  it  is  provided,  t^at 
"the  having  of  double  or  concealed  documents,  or  the  offering  to  the  Court  iiiiy 
false  or  double  writing,  is  in  itself  a  sufficient  ground  of  confiscation  of  the  ship  and 
goods,  whether  they  belonged  to  allies,  friends,  or  neuters."    That  in  the  present  case, 
tiliere  occurred  strong  grounds  for  presuming  a  fraudulent  concealment  of  papers  and 
instructions ;  and  there  was  produced  one  document  (Le.  the  bill  of  lading)  which  was 
admitted  to  bear  a  false  date ;  so  that  in  every  view,  the  ship  and  cargo  ought  to  be 
condemned.     That  [337]  without  entering  into  any  discussion  with  respect  to  the 
property  of  the  cargo,  ttie  respondents  contended,  That  during  hostilities  between 
France  and  Britein,  any  vessel  sailing  directly  from  a  French  West  India  island, 
loaded  with  the  produce  of  that  island,  whether  shipped  on  account  of  Frenchmen, 
Dutchmen,  or  other  foreigners,  was  liable  to  seizure  and  condemnation  both  of  ship 
and  cargo.    And  in  support  of  this,  they  referred  to  the  sentences  of  the  Court  of 
Admiralty  of  England,  confirmed  by  the  Lords  of  Appeal,  condemning  certein  Dutch 
■hips  last  French  war,  and  cited  the  opinions  of  Dr.  Wynne  and  Sir  James  Marriot 
to  the  game  purpose ;  and  th^  appealed  to  the  authority  of  the  legislature  itself, 
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which,  upon  the  application,  and  to  remove  the  fears  of  those  interested,  tiiMi^ 
proper  (20  Geo.  3.  c.  29)  to  make  a  law  "  to  protect  goods  and  merchasdiae  of  tlit 
growth,  produce,  or  manufacture  of  Grenada  and  the  Grenadines,  on  board  neutnl 
yessels  bound  to  neutral  ports,  during  the  hostilities  with  France,"  upon  a  mifUla 
idea  of  the  produce  of  Grenada,  and  of  every  other  West  India  iiland,  under  it 
dominion  of  France,  coming  to  Europe  in  neutral  vessels,  bound  to  neutral  port. 
being  liaUe  to  capture  and  condemnation  as  lawful  prize,  without  di«tingiii(tiiii( 
to  whom  the  property  belonged.  And  they  further  contended,  that  tlie  Katitavi 
having  gone  to  St.  Domingo  under  a  French  licence,  and  sailed  from  tlieoce  miiiir 
French  convoy,  fdl  to  be  considered  as  adopted  French ;  besides  her  having  nrriel 
provitioTU,  which,  in  respect  of  her  destination  to  St.  Domingo,  they  alkged  rat 
contraband,  as  if  that  island  had  been  under  a  blockade. 

The  appellants,  by  their  information,  contended.  That  there  was  here  no  fihe* 
double  voucher,  no  fraud,  or  concealment,  but  every  thing  open,  fair,  and  honot; 
that  iheiy  had  produced  the  most  satisfactory  proof  tliat  both  the  ship  and  her  ciigi 
were  neutral  property,  and  they  referred  to  the  sundry  papers  and  voucher*  eihibitel 
in  the  cause,  as  incontrovertible  evidence  of  tbo  fact.  That  this  fact  being  establiM 
the  question  was,  Whether  or  not  Dutch  property  of  the  growth  of  a  French  ialui 
found  on  board  a  Dutch  ship,  bound  to  a  Dutch  port,  together  with  the  ship  iifiii 
be  liable  to  capture  and  condemnation  as  lawful  prize)  The  appdlants  conteniiil 
that  they  were  not ;  and  even,  supposing  the  produce  of  the  French  colonies  to  belli 
ful  prize,  yet  it  did  not  thence  follow  that  a  Dutch  ship,  in  which  that  produce  m 
found,  should  be  also  lawful  prize.  By  the  8th  article  of  the  treaty  of  1671,  it  is  a 
presaly  stipulated,  that  enemiet'  property  seized  in  neutral  bottoms  does  not  Bubj«l 
the  vessels  to  capture  ;  and  surely  the  produce  of  an  enemiy's  colony  belonging  to  U 
ally  seized  in  a  neutral  ship,  could  not  have  a  more  penal  effect.  But  the  appellui^ 
without  arguing  these  questions  separately,  contended,  that  neither  ship  nor  M^ 
were  liable  to  capture,  both  being  secured  by  the  treaty  of  1674.  That  independoi 
of  that  treaty,  and  considering  the  appellants  as  subjects  of  a  neutral  state  only,  d« 
allied  to  Britain,  and  secured  by  no  treaty  whatever,  yet  they  must  be  protected  m 
their  property,  on  the  [338]  principles  of  natural  justice,  and  under  thel»»« 
nations.  It  is  a  received,  and  established  maxim,  that  a  war  between  two  statMOtip 
not  and  does  not  alter  the  situation  of  a  neutral  power,  with  relation  to  the  atateiit 
war.  The  neutral  state  retains  the  same  privilege  of  commerce  and  freedom  f 
intercourse  with  the  other  states,  during  the  war,  that  could  be  enjoyed  before » 
commencement  consistently  with  strict  neutrality.  That  the  outward  cargo,  in  ti* 
present  case,  did  not  contain  a  single  contraband  article,  and  'could  not  hive  bw 
lawfully  captured,  though  the  vessel  had  been  cleared  out  from  Holland  for  SL  «^ 
mingo;  therefore  the  outward  cargo  was  lawfully  exported  to  and  disposed  of  it  %_ 
Domingo,  and  converted  into  an  equal  value  of  coffee,  sugar,  and  oUier  article)  i'^ 
commerce,  which  composed  the  homeward  cargo,  and  whic£  became  the  property  o. 
the  appellants,  from  the  moment  it  was  put  on  board  their  veesd,  and  whi(^  (^ 
on  no  principal  of  law  or  justice,  be  considered  as  liable  to  capture.  Suppose  ■* 
proceeds  had  been  taken  in  cash  or  bills  of  exchange,  and  the  ship  had  returned  nf 
these  to  Amsterdam  in  ballast ;  in  that  case,  could  tlie  captors  have  seized  the  sua? 
or  bills)  Certainly  not;  and  the  present  case  was  materially  the  same;  theuuy 
difference  was,  that  the  appellants  took  one  commodity  in  place  of  another,  W' 
change  for  their  outward  cargo,  in  place  of  gold  and  silver  or  bills  of  exchange,  th^ 
took  coffee,  sugar,  etc.  and  the  one  article  of  exchange  was  no  more  seizable  than  vt 
other.  In  short,  the  capture  of  this  vessel,  with  the  nett  proceeds  of  the  outward  c«i^ 
on  board,  was  essentially  the  same  as  if  the  capture  had  been  made  of  the  ship  v^ 
her  cargo  on  her  outward  voyage.-  The  respondents  were  pleased  to  dlege,  ^^ 
treaty  of  1674  had  been  suspended  previously  to  the  capture,  by  his  maJM*?''?'*" 
clamation  in  April  1780,  and  that  it  would  be  inexpedient  to  allow  theFrecdiv 
export  their  property,  and  to  carry  on  their  commerce  in  Dutch  bottoms  fr«  ''*' 
capture,  while  British  property  would  be  open  to  it.  But  the  appellants  ^*'"*r 
that  neither  of  these  arguments  could  aid  the  respondents.  The  proclamatioii  dead. 
shewed,  that  the  treaty  was  then  in  force,  as  it  required  a  positive  act  to  do  j*  *'*^ 
and  at  any  rate  the  proclamation  could  not  affect  the  appellants,  as  it  contained  iw 
following  declaration :  "  That  his  majesty's  order  shall  take  place  at  the  follofU* 
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tenns,  viz.  Three  tiumthg  from  the  Caaary  Islands  as  far  aa  the  Equinoctial  Line  or 
Equator;"  within  which  space  the  capture  in  question  was  madei,  on  the  23d  of  May, 
liUde  more  than  one  month  after  the  date  of  the  rojal  proclamation.  In  answer  to  the 
cases  of  last  war,  founded  on  by  the  respondents,  the  appellants  contended,  that  these 
oases  did  not  apply,  not  being  similar  to  the  question  at  issue,  and  they  denied  that 
th^  had  any  licence  from,  or  commerce  or  connection  with  France,  that  could  in  any 
shape  make  the  ship  and  cargo  French  by  adoption ;  they  only  availed  themselves 
of  the  liberty  that  was  given  to  them,  as  subjects  of  Holland,  in  common  with  every 
other  nation  in  the  world,  not  at  war  with  France,  in  consequence  of  [339]  an  edict 
published  at  Paris  the  3l8t  July  1779,  laying  open  the  French  West  India  trade  "  to 
all  foreigners  and  neutral  nations."  That  the  circumstance  of  Mr.  Hendricks'  acci- 
dentally sailing  from  Cape  Fran9ois  in  company  with  a  French  fleet,  could  not  have 
any  effect  upon  the  case ;  he  could  not  avoid  it,  unless  he  had  imprudently  chosen 
to  sail  alone,  and  thereby  hazard  the  capture  of  the  ship  and  cargo,  by  the  piratical 
cruizers  in  those  seas.  If  the  convoy,  which  hi^pened  to  sail  at  the  time  of  his 
departure,  had  been  Danish,  Russian,  or  any  other  nation,  he  would  in  the  same 
manner  have  been  glad  to  put  himself  under  their  protection ;  there  certainly  could 
not  have  thence  arisen  any  presumption  of  his  ship  and  cargo  being  Danish  or 
Russian  property ;  and  as  little  ground  was  there  in  the  present  case  for  presuming, 
that  the  ^ip  and  cargo  was  French  property.  It  was  not  pretended  that  any  resist- 
ance was  made  by  the  convoy,  or  that  Captain  Hendricks  either  made  or  intended  to 
make  any  other  use  tliereof,  than  for  the  purpose  of  protection  from  pirates ;  for  it 
was  admitted,  that  he  left  the  convoy  as  soon  as  that  danger  was  over,  many  dajrs 
before  the  capture. 

On  the  Slst  of  January  1781,  the  Court  of  Session  pronounced  the  following  in- 
terlocutor :  "  On  report  of  the  Lord  Braxfield  Ordinary,  and  having  advised  the  in- 
formations hine  inde,  the  Lords  find  the  letters  orderly  proceeded  {i.e.  the  Judge 
Admiral's  decree  well  founded)  and  assoilzie  (acquit)  t^e  chargers  (respondents)  from 
the  conclusions  of  the  process  of  reduction,  at  the  suspenders'  (appellants)  instance, 
and  decern." 

The  appellants,  conceiving  themselves  much  aggrieved  by  the  interlocutors  of  the 
Judge  Admiral  of  the  22d  September  and  20th  October  1780,  and  by  the  interlocutors 
of  the  Lords  of  Session  of  the  23d  December  1780,  and  31st  January  1781,  appealed 
therefrom,  insisting  (W.  Scott,  J.  Morthland),  that  the  ship  was  clearly  proved  to  be 
Dutch  property,  and  to  have  been  furnished  with  a  regular  passport  or  sea  brief, 
agreeably  to  the  treaties  between  Great  Britain  and  the  States  Gkuaeral ;  and  which 
treaties  were  subsisting,  and  in  full  force,  at  the  time  and  place  of  the  capture  in  ques- 
tion ;  and  that  therefore  the  cargo  was  free,  and  not  liable  to  capture  on  board  a  ship 
ao  owned  and  documented.  That  if  any  doubt  should  be  entertained  as  to  the  pro- 
tection of  the  cargo  on  board  a  Dutch  ship  at  the  time  and  place  of  the  capture  in  ques- 
tion ;  still  such  cargo  was  not  liable  to  capture  and  condemnation,  inasmuch  as  by  the 
evidence  in  the  cause,  it  was  clearly  proved  to  be  the  property  of  the  appellants,  subjects 
of  the  States  General,  then  at  peace  with  Great  Britain.  That  the  whole  proceedings 
respecting  the  unlading  and  sale  of  the  cargo  pending  the  tuit,  and  before  final  con- 
demnation, were  most  unwarrantable,  even  upon  the  supposition  of  the  capture  being 
legal.  That  it  is  now  established  that  neither  ships  or  cargoes,  the  property  of  subjects 
of  neutral  powers,  either  going  to  trade  at,  or  coming  from  the  French  West  India 
islands,  with  cargoes  purchased  there,  are  liable  to  capture;  for  in  many  recent  in- 
stances, particularly  .tiie  Tiger,  a  Danish  ship,  [340]  with  a  cargo  purchased  at  Cape 
Francois,  proceeded  to  St.  Thomas ;  \h»  Copenhagen,  a  Danish  ship,  from  St.  Thomas 
to  Guadaloupe ;  the  Jonge  Jan,  a  Dutch  ship,  with  a  cargo  taken  in  at  Port  au  Prince^ 
and  bound  to  Curafoa ;  and  likewise  in  the  cases  of  the  sloop  Ncmcy,  and  six  other 
Danish  vessels,  with  cargoes  taken  in  at  Guadaloupe  in  thje  year  1780,  and  bound 
thwewith  to  the  island  of  St.  Thomas,  under  convoy  of  a  Danish  frigate;  aU  which 
were  captured  by  British  cruizers,  and  condemned  in  the  Vice  Admiralty  Courts  in 
the  British  West  Indies ;  t^e  Lords  Commissioners  of  Appeal  reversed  the  sentences  of 
oondemnation,  and  restored  the  ships  and  cargoes. 

On  the  other  side  it  was  said  (W.  Wynne,  H.  Dundas,  J.  Wallace),  that  the  appel- 
lants, by  delaying  to  bring  their  appeal  in  due  time,  and  thereby  inducing  the  re- 
spondents to  bkieve  th^  were  to  acquiesce  in  the  judgment  below  (whereupon  the  prize 
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money  was  diyided  among  all  concerned)  had  barred  themselres  from  relief,  eren  if 
otherwise  entitled.  And  &ough  his  Majesty's  proclamation  in  December  1780,  lifflit- 
ing  the  time  for  appeals  in  prize  causes,  might  not  strictly  apply  to  this  case,  sad 
though,  by  their  Lordships'  standing  order,  appeals  from  decrees  made  in  the  caoito 
of  Scotland  are  allowed  to  be  entered  at  any  time  within  five  years,  yet  it  was  appre- 
hended to  lie  with  their  Lordships,  whether  an  appeal  under  all  the  circumsUnca 
ought  to  be  entertained ;  and  the  present  seemed  to  merit  no  favour.  That  the  ship't 
papers,  upon  which  the  appellants  relied  as  evidence  that  the  homeward  cargo  of  ibe 
Katharina  belonged  to  subjects  of  Holland,  were  delusive,  unsatisfactory,  and  in- 
complete ;  while,  on  the  other  hand,  there  was  cover  and  concealment  in  the  case, 
and  strong  ground  for  believing  that  the  cargo  was  the  property  of  the  enemy.  L 
There  was  no  passport  from  the  States  of  Holland  on  board.  2.  'The  licence  from  tk 
Dutch  West  India  Company,  as  well  as  the  owner's  instructions  to  the  master  fooid 
on  board,  restricted  the  voyage  to  Cursfoa,  and  from  thence  back  to  the  Texd,  thoogh 
it  was  now  avowed  that  the  intention  from  the  beginning  was  to  go  to  St  Domingo. 
3.  The  reports  of  the  French  officers  at  Cape  Fran9ois  bear,  that  the  <4>pelluit 
Hendricks  was  in  the  employment  of  M.  Lambert,  a  subject  of  France.  4.  Tben 
were  no  orders  from  Van  Lankern,  the  pretended  owner  to  Lambert;  and  witbont 
orders,  it  was  incrediUe  that  the  latter  would  have  purchased  and  shipped  so  valu- 
able a  cargo  on  the  sole  account  of  the  former.  5.  The  ship  sailed  from  St.  Domingo 
under  French  convoy,  and  the  master  took  sailing  orders  from  th-e  French  Admiral; 
for  which  it  was  plainly  a  lame  and  occasional  excuse  to  say,  it  was  for  securinr 
against  piratical  vessels;  for  it  was  not  merely  protection  he  sought,  but  he  sub- 
mitted to  command,  and  continued  under  it  as  long  as  he  could.  6.  No  true  bill  of 
lading  was  found  on  board,  and  it  was  pretended  there  was  none;  a  circumstance 
peculiarly  suspicious,  when  it  was  considered,  that  by  ttie  French  ordinances  made 
with  respect  to  Dutch  ships,  it  is  laid  down  as  a  rule  without  exception,  that  vessde 
wanting  such  bills  signed  by  the  masters,  and  distinguished  from  [341]  invoice!, 
shall  be  lawful  prize.  Upon  the  whole  it  was  evident,  that  papers  had  been  concealed 
or  destroyed,  and  that  ^e  conduct  of  the  voyage  Uiroughout  bespoke  disguiae  and 
a  consciousness  of  being  engaged  in  an  illicit  trade.  That  the  detection  of  falae 
documents  has  been  universally  received  as  sufficient  ground  for  condemning  botb 
ship  and  cargo.  Here  a  forged  bill  of  lading  had  been  discovered ;  the  master's  con- 
duct in  fabricating  and  antedating  it  as  if  made  at  Gape  Fran9oiB,  was  only  to  be 
accounted  for  by  an  intention  to  supply  the  want  of  another  which  he  had  destroyed, 
and  to  aid  the  other  papers  concealing  the  true  owners.  That  the  ship  in  questioa 
was  engaged  in  carrying  provisions  to  the  enemies  of  Great  Britain,  contrary  to  an 
article  of  the  treaty  made  between  England  and  Holland  in  February  1673-4,  renenred 
by  subsequent  treaties,  and  in  force  at  the  time  of  the  capture  in  question.  Thattlie 
subjects  of  all  other  nations  being  absolutely  prohibited  to  trade  to  or  from  tfae 
French  West  India  islands,  by  the  fundamental  laws  of  France,  the  ship  in  question 
coming  directly  from  St.  Domingo  with  a  cargo  taken  in  there  (be  the  property  whoee 
it  might)  must  be  considered  as  French,  and  as  such  both  ship  and  cargo  wa«I*vhl 
prize,  agreeably  to  many  decisions  in  the  Courts  of  Admiralty,  and  by  the  Lordt  of 
Appeal  last  war,  founded  upon  the  clearest  principles.  (Adjudged  by  the  Liorda(^ 
Appeal,  De  JufErow  Maria,  March  6,  1760.  Maria  Agnes,  March  26,  1760.  De 
Vryheidt,  June  12,  1760.  De  Dagaraad,  June  19,  1760.  Archibald  Adrian  GtSm, 
May  1,  1764,  etc.  etc.) 

But  it  is  objected,  that  by  an  edict  of  the  French  King,  dated  in  July  1779,  tltf 
trade  to  his  colonies  was  laid  open  to  all  neutral  states.  To  this  it  is  answered,  that 
during  the  last  war,  Dutch  ships  engaged  in  this  fraudulent  trade,  obtained  special 
licences  from  the  French  government ;  but  these  were  constantly  disregarded  »1« 
urged  as  obviating  the  all^ation  of  their  being  engaged  in  a  trade  open  only  t» 
French  subjects,  and  even  were  taken  as  conclusive  evidence  of  their  being  adopted 
French  ships.  During  ihe  present  war,  it  is  said  a  general  licence  has  been  ginn 
which  cannot  vary  the  case  when  the  views  and  consequences  are  precisely  the  wn* 
The  opening  a  trade  to  the  colonies  of  France,  floffrante  bello,  is  a  transaction  to  the 
prejudice  of  Great  Britain,  and  a  mere  device  and  cover  for  fraud.  A  Dotchmao, 
who  trades  under  a  privil^e  of  this  kind,  is  not  in  the  ordinary  situation  of  s  neatnl 
subject,  continuing  his  own  commerce  with  €ba  warring  nations  as  in  time  of 
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peace,  he  is  to  all  intents  and  purposes  carrying  on  the  trade  of  France,  being  ad- 
nitted  to  a  participation  ad  hunc  effectwn,  in  the  exclusiye  rights  of  a  French 
iubject;  and,  as  the  government  of  France  considers  such  persons  as  temporary  sub- 
jects to  the  effect  of  being  allowed  to  trade  with  the  French  West  Indies,  the  subjects 
>f  Great  Britain,  on  the  other  hand,  must,  according  to  eTBry  principle  of  justice 
ind  sound  reasoning,  be  entitled  to  consider  them  in  the  same  light,  and  to  seize  as 
iawftil  prize,  both  ships  and  cargoes  employed  in  this  extraordinary  commerce.  No 
person  can  possibly  believe  that  the  licence  to  other  states  will  be  continued  by 
Prance  after  the  peaca  It  has  been  shewn,  in  a  variety  of  instances,  that  the  Dutch 
io  not  understand  that  it  will ;  and  till  such  a  licence  has  been  granted,  or  [342] 
»ntinued  in  time  of  profound  peace,  no  regard  can  be  paid  to  it  when  issued  in 
i>ime  of  war. 

It  is  further  objected,  liat  by  the  treaty  of  December  1-11,  1674,  between  Great 
Britain  and  the  States  General,  the  subjects  of  either  were  permitted  to  carry  the 
property  of  tiie  enemy  of  the  other,  with  the  reception  of  certain  articles  therein 
ipecified  as  contraband ;  and  therefore  supposing  the  cargo  of  the  ship  in  question 
to  belong  to  Frenchmen,  it  oould  not  be  made  prize  of  because  it  was  in  a  Dutch  bot- 
tom. That  treaty,  however,  went  no  farther  than  to  secure  to  the  subjects  of  Holland 
the  right  of  continuing  their  commerce  a»  in  time  of  peace,  notwithstanding  any 
quarrel  or  hostilities  which  might  take  place  between  Great  Britain  and  other 
uations,  but  not  to  give  a  more  extensive  privilege  of  trade  to  the  Dutch  during  the 
subsistence  of  such  hostilities,  than  they  enjoyed  at  any  other  time.  So  the  matter 
18  explained  by  the  second  article  of  the  treaty,  which  bears,  "  Nor  shall  this  freedom 
ot  navigation  and  commerce  be  violated  or  interrupted  by  any  war,  but  such  freedom 
ahall  extend  to  all  commodities  which  might  be  carried  in  time  of  peace,  those  only 
eoce^ted  which  are  described  under  the  name  of  contraband  goods  in  the  following 
article."  The  cargo  of  the  ship  in  question  consisted  of  commodities  which  the 
Dutch  could  not  carry  in  time  of  peace,  and  was  therefore  not  protected  by  the  treaty. 
That  the  trade  to  French  colonies  was  not  in  view  at  the  time  of  making  the  treaty 
1674,  it  could  not  therefore  be  opened,  ex  pott  facto,  in  time  of  war  to  the  subjects 
of  Holland,  to  enable  them  to  carry  it  on  as  tinder,  or  by  virtue  of  engagements  be- 
tween England  and  Holland,  made  prior  to  the  existence  of  this  object.  It  never 
was  and  never  could  be  the  intention  of  any  contracting  parties  to  allow  their 
particular  contracts  to  be  taken  advantage  of  by  the  enemy,  granting  a  licence  to 
trade  in  an  unusual  manner,  and  a  temporary  dispensation  with  his  own  funda- 
mental laws.  The  treaty  1674,  therefore,  oould  not  be  set  up  as  permitting  either  of 
the  contracting  parties  to  carry  the  produce  of  the  American  colonies  belonging  to  the 
en«ny  of  the  other. 

But^  after  hearing  counsd  on  this  appeal,  it  was  ordbbhd  and  asjudobd,  that  the 
interlocutors  therein  complained  of  should  be  reversed,  and  that  the  value  of  the 
ship  and  cargo  should  be  paid  by  the  respondents  to  the  appellants.  (Jour,  sub  anno 
1783.  p.  478.) 


[MS]  Cask  3. — Major  Michabl  Fallijepf  and  another, — Appellants  ;  William 
Elphinstonb  and  another, — Respondents  [14th  August  1784]. 

Whoever  seizes  and  detains  a  ship  belonging  to  Hie  subjects  of  a  neutral  power, 
does  it  at  his  peril ;  and  unless  he  proceeds  in  the  regular  stated  form  to  the 
condemnation  of  ship  and  cargo,  and  prevails  in  it,  or  gives  legal  and  sufficient 
reasons  to  justify  his  conduct,  he  must,  as  matter  of  course,  pay  the  costs, 
damages,  and  demurrage. : 

Intiiblooutors  of  the  Court  of  Sessions  in  Scotland  bbvbrssd. 

By  the  tenth  article  of  the  treaty  of  commerce  concluded  between  Great  Britain 
and  her  Imperial  Maj  esty  on  the  20th  of  June  1 76  6,  it  was  agreed,  "That  the  subjects  of 
the  two  high  contracting  parties  should  be  at  liberty  to  go,  come,  and  trade  fred/y  with 
the  States,  loith  which  one  or  other  of  the  parties  should  then  or  at  any  fuiwe  period 
be  engaged  in  war,  provided  they  did  not  carry  warlike  stores  to  the  enemy." — ^And  by 
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the  deventli  article  of  the  same  treatj,  it  is  declared,  "  That  all  cannon,  mortm,  fin 
arms,  pistolg,  bombs,  grenades,  bullets,  balls,  fuzees,  flint  stones,  matches,  powdet, 
saltpetre,  sulphur,  breastplates,  pikes,  swords,  belts,  cartouch  bags,  saddlee  ud 
bridles,  beyond  tlie  quantity  that  may  be  necessary  for  the  use  of  the  ship,  or  bejond 
what  every  man  serving  on  board  the  ship,  and  every  passenger  ought  to  hsTe,  slul 
be  accounted  ammunition,  or  warlike  stores ;  and  if  found,  shall  be  confiscated,  accord- 
ing to  law,  as  contraband  goods,  or  prohibited  effects ;  btU  neither  the  thip.  m 
ptutengers,  nor  the  other  merehomdiies  found  at  the  same  time,  shall  be  deioHuitt 
hindered  from  prosecuting  their  voyage." 

The  subjects  of  the  Empress  of  Russia  had,  in  the  course  of  the  Iste  war,  beei 
interrupted  in  their  tradei,  notwithstanding  the  king's  general  instructions  to  pm>^ 
teers,  an  additional  instruction  to  the  commanders  of  all  his  majesty's  ships  of  w. 
and  private  ships  having  letters  of  marque,  was  issued  on  the  20th  November  IM 
enjoining  them  the  strictest  observance  of  the  stipulations  of  the  tenth  aod  elereatli 
articles  of  the  treaty  of  commerce  before  mentioned ;  which  articles  were  inserted  ii 
the  said  instructions,  that  tiiey  might  be  accurately  known  to  all  the  conuuaudett,  id 
observed  by  them  as  an  inviolable  law. — And  by  the  fourteenth  article  of  the  genenl 
instructions,  it  is  directed,  "  That  all  persons  who  shall  violate  these  or  any  other  tl 
our  instructions,  shall  be  severely  punished,  and  also  required  to  maie  full  repantM 
to  persons  injured,  contrary  to  our  instructions,  for  all  damages  they  shall  «*»• 
6y  any  capture,  imhezzlement,  demurrage,  or  otherwise." 

Notwithstanding  these  general  and  special  instructions,  the  re8p<mdent  Gardiner. 
commanding  the  privateer  Paisley,  belonging  to  the  other  respondent,  being  on  > 
cruize  in  the  North  Seas,  and  [344]  meeting  with  thership  Vorst  Pototnthvn,  upontbe 
lOtli  of  January  1781,  did  not  scruple  to  board  her,  though  under  Bussian  colonn- 
The  vessel  belonged  to  the  appellant  Fallijeff,  and  was  in  the  course  of  her  voyage  fnffl 
Saint  Petersburgh  to  Cadiz,  loaded  with  sail  cloth,  ravenduck,  slims,  linen,  hcmpi 
pitch,  and  cordage,  also  the  appellant's  property.  She  was  then  under  the  commiw 
of  Jacob  Jorgans  List,  a  Dane,  taken  in  at  Elsinore,  to  navigate  her  to  Cadiz.  '^ 
ship's  papers,  which  clearly  shewed  the  property,  were  d^ivered  to  the  printeers 
people  immediately,  but  not  one  of  them  understood  the  Russian  language.  Hsdliiej 
examined  the  cargo,  tliey  must  have  seen  that  it  was  not  contraband,  but  th^  conl« 
they  did  not,  assigning  for  reason  that  the  weather  was  too  stormy  to  open  thebttui» 
They  made  sail  for  the  Frith  of  Forth  in  Scotland,  whesre  they  arrived  the  264  of 
January ;  and  in  carrying  the  vessel  into  the  harbour  of  Methell,  there  she  vss  nu 
aground,  and  lost  a  great  part  of  her  false  keeL  After  remaining  at  Metheil  for 
nineteen  days,  they  thought  proper  to  carry  her  from  thenoe  to  Leith,  where  it  «• 
discovered  that  the  cargo  had  received  damage,  and  must  be  unloaded,  which  w«8<W* 
accordingly. 

By  his  Majesty's  instructions  to  the  masters  of  privateers,  and  letters  of  marqi*' 
they  are  strictly  enjoined  (agreeably  to  acts  ofparliament),  "  after  taking  sndbriiif 
ing  into  port  any  ship,  vessel,  or  goods,  to  bring  or  send,  as  soon  as  possibly  may* 
three  or  four  of  tilie  principal  of  the  company  (whereof  the  master,  mate,  or  bosisvu' 
to  be  two)  of  every  ship  or  vessel  so  brought  in,  before  the  judge  of  the  High  Co«i'^ 
Admiralty  of  England,  or  his  surrogate,  or  before  the  Judge  of  some  other  Adinii*v 
Court  within  his  Majesty's  dominions,  lawfully  authorized,  to  be  sworn  and  eiMH^ 
upon  such  interrogatories,  as  may  tend  to  the  discovery  of  the  truth,  concerning''* 
interest  or  property  of  such  ships  or  vessels,  and  the  goods,  merchandizes,  or  efie* 
found  therein.  And  the  taker  is  further  required,  at  the  time  he  prodnM  t» 
company  to  be  examined,  to  bring  and  deliver  into  the  hands  of  the  judge,  til  ^ 
papers,  passes,  sea-briefs,  charter-parties,  bills  of  lading,  cockets,  letters,  and  otsf 
documents  and  writings  as  shall  have  been  delivered  up,  or  found  on  board  thesup- 
and  to  make  oath  that  the  said  papers  and  writings  are  brought  and  delivered  u  •• 
th^  were  received  and  taken,  without  fraud,"  etc. 

The  respondents,  setting  at  nought  the  law,  and  their  instructions,  newr  seo' "' 
brought  any  of  the  company  of  the  Vorst  Potomskin  before  a  judge  to  be  examin*- 
nor  did  they  ever  bring  or  ddiver  the  ship's  papers  into  any  C^urt  But  t»  ^ 
spondent,  Elphinstone,  fiiought  proper  to  carry  off  all  the  papers,  and  they  reos"*" 
in  the  private  custody  of  him  and  his  agents  for  a  considerable  time.  Baring  fj 
amined  them  at  his  leisure,  and  being  convinced  that  the  capture  was  Bf^' '" 
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deHvered  bad  certain  wrUingg  to  Litt,  the  master,  affirming  these  to  be  all  he  had 
taken  away,  and  telling  List  tiiat  he  wa«  at  liberty  to  proceed  on  his  voyage. 

[345]  It  waa  impossible  for  the  vessel  to  proceed  till  she  wa«  repaired,  and  tlie 
cargo  reloaded ;  and  the  appellant's  agents  insisted,  that  before  she  sailed,  the  re- 
spondents should  pay  the  damages,  costs,  and  demurrage.  The  vessel  and  cargo  had 
been  insured  In  Holland,  from  St.  Petersburgh  to  Cadiz,  but  with  a  condition  (usual  in 
Holland  during  the  lato  war),  that  the  policy  should  he  void  in  ease  of  capture;  so  that 
a  high  pr&mium  was  in  this  case  lost,  and  a  new  insurance,  from  Leitii  to  Cadiz, 
obliffed  to  be  made;  whereby,  and  by  tiie  unloading  and  reloading  at  Leith,  tJie  repair 
of  the  vessel,  agency,  etc.,  the  coets  to  which  iiie  appellants  considered  themselves  as 
clearly  entitled,  amounted  to  a  large  sum. 

The  respondents  not  having  proceeded  to  the  legal  adjudication  of  the  said  ship 
and  cargo,  or  either  of  them,  as  prize,  and  refusing  positively  to  pay  any  costs,  the 
appellant  waa  advised  to  bring  his  action  against  them  in  the  Court  of  Admiralty  in 
Scotland,  which  has  an  exclusive  jurisdiction  in  the  first  instance  in  all  maritime 
matters  affecting  persons  and  property  in  that  kingdom,  libelling  upon  the  circum- 
stances, and  concluding  for  damages  and  costs,  which  he  stated  generally  at  £3000, 
but  at  the  some  time  referred  to  a  condescendence  or  specification. 

After  instituting  this  action  (the  repairs  of  the  ship  being  completed  and  the  cargo 
nloaded),  the  appellant  moved  ihB  court  for  a  licence  to  pursue  the  voyage  to  avoid 
farther  detention  from  the  respondents,  or  any  one  else,  and  the  respondents  not 
objecting,  the  judge  pronounced  the  following  interlocutory:  "Having  considered 
tiie  foregoing  minute  for  Major  Michael  Fallijeff,  merchant  in  Petersburgh,  owner, 
and  Jacob  Jorgans  List,  master  of  the  ship  called  the  Vorst  Potomskin  of  Petersburgh, 
mentioned  in  Uie  said  minute,  finds  and  declares,  that  the  said  ship  and  her  cargo  are 
free  of  all  daims  made  against  the  same  by  Captain  John  Gardiner,  commander  of  the 
ship  or  brigantine  called  the  Paisley  of  Carron,  and  the  Honourable  Captain  William 
Elphinstone,  and  tihe  other  owners  of  the  said  ship  the  Paisley  ;  and  that  the  said  ship 
the  Vorst  Potomskin  of  Petersburgh,  and  her  cargo  are  neutral  property,  and  cannot 
be  lawfully  stopped  or  detained  during  her  intended  voyage  to  Cadiz  in  Spain,  by  any 
ships  or  veesds  of  force,  or  others  belonging  to  his  Majesty  the  King  of  Great  Britain, 
wany  of  his  Majesty's  subjects;  and  that  the  said  ship  the  Vorst  Potomskin  of  Peters- 
burgh, and  her  cargo,  are  at  full  liberty  to  proceed  in  and  follow  forth  her  original 
intended  voyt^  to  Cadiz  in  Spain,  as  if  she  had  never  been  brought  into  Leith,  and 
decerns." 

To  this  action  of  damages  tiie  respondents  put  in  the  following  defence  or  plea : 
"By  the  instructions  delivered  along  with  letters  of  marque,  dated  the  15th  of 
December  1 778,  his  Majesty  does  strictly  charge  and  enjoin  the  commanders  and  crews 
of  all  vessels,  having  letters  of  marque,  that  tix&y  do  not,  under  any  pretence,  seize  or 
detain  any  ships  or  goods  which,  being  met  by  them  at  sea,  shall  appear  to  be 
the  property  of  any  Prince  or  Potentate  in  amity  with  us,  or  of  the  subjects  of  such 
Prince  [346]  or  State,  such  goods  not  being  warlike  or  naval  stores,  unless  they  shall 
have  just  and  probable  ground  to  suspect  the  evidence  then  offered  to  them,  that  the 
property  of  such  ship  or  goods  is  fraudulent  and  untrue.  On  the  18th  or  19tii  of 
January  1781,  the  defendant's  ship  fell  in  with  the  pursuer's  vessel,  then  under  tlio 
command  of  Captain  List,  a  Dane,  who,  together  with  the  whole  crew,  excepting  two, 
had  been  put  on  board  the  vessel  at  Elsinorej  and  the  Russian  sailors  who  had 
navigated  her  from  Petersburgh,  discharged.  When  the  Captain  and  second  mate  of 
the  defender's  ship  came  to  examine  the  papers,  they  found  reason,  from  the  general 
face  of  tJiem,  to  have  just  and  probable  grounds  to  suspect  that  the  evidence  arising 
therefrom  of  the  property  of  the  cargo  being  Russian,  was  fraudulent  and  untrue,  and 
tlierefore  seizaUe  under  the  above  instructions ;  a  fact  of  which  they  were  afterwards 
satisfied  by  positive  information  received  from  persons  on  board  the  pursuer's  own 
ship,  that  the  cargo  was  such  as  to  make  it  a  lawful  prize." 

The  appellant  objected  to  this  defence  as  general,  vague,  and  irrelevant;  but  the 
Judge  was  pleased,  nevertheless,  on  30th  November  1781,  to  pronounce  the  following 
interlooutory :  "Having  advised  process,  and  the  defences  for  the  Honx>urable  Captain 
William  Elphinstone  defender,  with  the  answers  made  thereto  for  Major  Michael 
Fallijeff  and  Jacob  Jorgans  List,  pursuers,  and  replies,  allows  the  said  defender  a 
proof  of  all  facts  and  circumstances  tending  to  shew  that  the  master  or  commander  of 
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the  ship  or  privateer  called  the  Paisiey  of  Carron,  had  just  and  probable  groundi  {or 
8«zing,  and  thereafter  bringing  into  Leith,  the  ship  called  the  Vorit  Potomtkm  tl 
Petersburgh;  and  in  general  allowa  to  the  said  defender  a  proof  of  all  facte  andcir- 
oumstancea  which  he  may  think  material,  and  allowa  to  either  party  a  conjunct  pm- 
bation." 

Against  this  interlocutory  the  appellant  preaented  a  petition  to  the  judge,  is- 
sisting  that  the  proof  ought  not  to  be  allowed,  for  that  the  reapondenta  had  rtiied 
nothing  to  justify  the  capture,  though  proved :  that  as  the  captors  had  notprocond 
the  examination  of  the  captain  or  crew  of  the  alleged  prize,  nor  brought  tiie  ihip'i 
papers  into  a  Court  of  Admiralty,  as  required  by  law,  but  allowed  the  ship  and  cugo 
to  be  released  as  neutral,  and  the  papers  to  go  with  her,  it  waa  too  late  to  pretaodtt 
prove  any  thing  concerning  the  property,  or  to  shew  what  appe<u-ed  from  the papen; 
and  that  even  supposing  it  proved  or  admitted,  that  the  cargo  waa  enemy's  property, 
it  was  protected  by  the  terms  of  the  treaty  above  mentioned,  and  the  privateer  b^iia 
instructions  discharged  from  making  a  capture  of  it,  the  bottom  being  oonfeMedlT 
Russian,  and  no  military  stores  on  board. 

The  office  of  Judge  having  become  vacant  about  this  time^  occasioned  a  dds;  in 
the  proceedings,  and  it  was  not  till  the  5th  of  July  1782,  that  tJhe  new  judge  pro- 
nounced his  interlocutor  in  the  same  terms  with  that  of  his  predecessor  quoted  sborft 

[347]  The  appellant  then  presented  his  bill  of  suspmision  to  the  court  of  hwh, 
complaining  of  the  said  orders  of  the  Judge  Admiral ;  but  his  bill  was  refused  br  inter 
locutor  of  Uie  Lord  Ordinary  <mi  the  31st  of  October  1782,  and  that  interiocatv 
affirmed  by  the  whole  Court  on  the  23d  of  November  fcdlowing. 

The  appellant  was  then  advised  to  let  the  proof  proceed,  entering  his  proteittliit 
his  acquiescence  should  not  prevent  his  seeking  relief  against  the  several  is^ 
locutors  above  recited,  as  well  as  any  thing  else  he  might  be  aggrieved  by  at  the  iaoe 
of  the  cause.  And  the  respondents  having  closed  their  proof  which  the  appellantitook 
no  concern  in,  by  cross-questioning  the  witnesses,  or  otherwise,  the  parties  l^  appoiat- 
ment  gave  in  memorials.  In  that  for  the  appellant  it  was  maintained,  That  tk 
proof  was  altogetlier  idle  and  irrelevant :  That  even  if  it  could  be  Nit- 
sidered,  nothing  was  proved  to  justify  the  capture;  and  that  the  Ruwu 
treaty,  and  his  Majesty's  instructions  to  the  privateer,  to<ric  away  ep»ei7 
excuse  the  captors  could  make  for  their  conduct,  founded  upon  the  idea  of  the  csigo 
being  Spanish  property.  But  the  Judge  of  the  Admiralty  neivertheless,  on  the  2^ 
February  1783,  gave  the  following  sentence  or  decree:  "  Having  comaidered  pro«« 
the  proof  adduced,  memorial  for  the  pursuers,  as  also  memorial  for  the  dataden, 
circumducee  the  term  against  both  parties,  and  assoilzies  (acquits)  the  defenders  fnin 
all  the  conclusions  of  the  pursuers  precept  (libel)  against  them,  and  decerns." 

The  appellant  being  axlvised,  he  could  not  appwl  to  their  Lordships  direody  fna 
the  decree  of  the  Judge  Admiral,  but  must  bring  the  question  previously  before  tit 
Court  of  Session,  brought  an  action  in  that  C^urt  against  the  respondenti;  «w 
eluding  that  the  Judge  Admiral's  decree  should  be  reduced  or  set  aside,  aad  tk 
i-espondents  should  be  decreed  to  pay  costs,  damages,  and  draiurrage,  in  the  siw 
way  as  had  been  concluded  for  in  the  action  before  the  Admiralty  Court 

This  new  action  having,  according  to  the  usual  course,  come  before  the  hai 
Kennet  Ordinary,  his  Lordship  was  pleased,  on  the  11th  July  1783,  to  pronouncefte 
following  interlocutor :  "  Having  heari  parties  procurators  upon  the  import  of  tl» 
Admiralty  decreet,  under  reduction,  and  reasons  of  reduction,  repels  the  reasons  of 
reduction,  and  assoilzies  (acquits)  the  defenders  (i.e.  the  respondents)  from  the  pro- 
cess, and  decerns."  And  his  Lordship  refused  two  representaticHis  put  in  agsia* 
his  said  interlocutor. 

The  appellant  Fallijeff  afterwards  presented  his  petition  to  the  Court,  redaimiag 
against  the  said  interlocutors  of  the  Lord  Ordinary  ;  to  which  petition  »n8wer8  beinf 
put  in  for  the  respondents,  and  they  having  insisted,  that  some  person  iBsident  in  tl« 
country  should  appear  as  attorney  for  the  appellant  Fallijeff,  to  answer  costs  in  cw 
titey  should  be  awarded ;  the  other  appellant,  Sir  William  Forbes,  sieted  himielf  ii 
that  character  by  a  minute  in  process ;  and  the  Court,  upon  advising  the  whole  mstlw, 
upon  the  10th  of  February  1784,  pronounced  the  following  interlocutor:  [Mfl"!!* 
Lords  having  advised  the  said  petition  and  answers,  vrith  what  is  above  set  forfli,tbef 
adhere  to  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against,  and  refuse  th» 
desire  of  the  petition,  find  tlie  petitioner  and  his  attorney  liable  in  the  expence  of 
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process,  and  allow  an  account  tiiereof  to  be  given  into  Court:"  which  interloeutor 
was  signed  the  I2th  of  February  1784. 

The  appellants,  conceiving  themsdveB  to  be  greatly  i^grieved  by  the  said  inter- 
locutors of  the  Judge  Admiral  of  November  30,  1781,  July  5,  1782,  and  February  28, 
1783,  by  the  said  interlocutors  of  the  Lord  Ordinary  of  October  31,  1782,  July  11  and 
29,  and  November  13,  1783,  and  by  the  said  interlocutors  of  the  Lords  of  Session  of 
November  23, 1782,  and  February  12,  1784,  appealed  therefrom.  And  in  their  behalf 
it  -was  insisted  (W.  Wynne,  J.  Anstruther),  that  the  ship  was  unduly  and  illegally 
taken,  in  violation  of  the  treaties  subsisting  between  Great  Britain  and  Russia,  and 
expressly  contrary  to  his  Majesty's  instructions  to  privateers.  Whoever  seizes  and 
detains  a  ship  belonging  to  the  subjects  of  a  neutral  power,  does  it  at  his  peril,  and 
unless  he  proceeds  in  the  regular  stated  form  to  condemnation  of  the  ship  and  cargo, 
and  prevails  in  it,  or  gives  legal  and  sufficient  reasons  to  justify  his  conduct,  he  must, 
as  a  mmtter  of  eowne,  pay  the  costs,  damages,  and  demurrage.  That  the  respondmts, 
not  having  brought  or  sent  the  Master  or  any  of  the  crew  of  the  captured  vessel  to  be 
examined,  on  ^e  standing  interrogatories  in  at  Court  of  Admiralty  lawfully 
authorised,  nor  brought  t^e  ship's  papers  into  such  Court,  as  directed  by  the  acts 
of  Parliament,  and  hi^  Majesty's  instructions  to  privateers,  but  having  redelivered 
the  ship  papers,  and  acquiesced  in  the  release  of  the  ship  and  cargo  as  neutral  pro- 
perty, upon  the  action  instituted  in  the  Court  of  Admiralty  of  Scotland,  l^  or  on  the 
part  of  the  appellant,  did  thereby,  in  fact,  admit  that  there  was  not  just  cause  of 
seizure ;  and  consequently  they  were  by  law  liable  to  the  payment  of  demurrage,  and 
of  all  costs  and  damages  sustained  fay  the  appellant.  That  the  only  legal  evidence  in 
the  first  instance  of  a  prize  cause,  is  the  preparatory  depositions,  and  the  ship  papers, 
and  no  other  evidence  can  be  regularly  admitted  or  received.  And  as  the  captors  in 
this  case  neglected  to  lay  such  evidence  before  the  Court  below,  and  actually  con- 
sented to  the  restitution  of  ship  and  cargo,  without  having  taken  any  legal  steps 
towa.rdB  a  justification  of  their  conduct,  they  were  not  afterwards  at  liberty  to  intro- 
duce a  new  species  of  evidence  to  the  prejudice  of  the  appellants,  when  by  tiie  de- 
parture of  the  vessel  he  was  deprived  of  the  benefit  of  her  papers,  and  of  every  other 
me»ns  of  counteracting  their  most  irregular  and  indecent  proceedings.  But  suppos- 
ing it  to  be  proved,  that  List  the  Master,  at  the  time  of  the  capture,  did  say,  the  cargo 
•warn  IcvwfvX  prize,  which  is  the  sum  of  the  respondents  plea  and  evidence,  it  would  not 
justify  tJie  seizure  and  detention  of  the  vessel :  had  the  captors  examined  the  ship's 
papers  and  cargo,  as  it  was  their  duty  to  do,  they  must  have  been  convinced  that  List 
was  misleading  them.  It  was  admitted,  that  [349]  the  captors  discovered  immediately 
that  he  was  a  Dane,  put  in  at  Elsinore,  (for  that  was  pleaded  as  one  ground  of  their 
suspicion  of  the  cargo  not  being  Russian,)  consequently  he  could  know  very  little 
about  the  property.  It  was  not  proved,  that  he  ever  said  the  cargo  was  the  property 
of  tfie  enemies  of  Great  Britain.  If  he  said  the  eargo  would  be  good  prize,  as  was 
alleged,  his  meaning  must  have  been  evident,  and  was  plainly  no  more  than  that^ 
consisting  partly  of  naval  stores,  it  would  be  detained  for  the  use  of  his  Majesty,  the 
value  and  freight  being  paid  for,  according  to  a  custom  which  then  prevailed,  re- 
specting the  ships  of  many  neutral  powers,  but  which  could  never  warrant  the  seizure 
of  a  Russian  vessdi.  This  was  the  aim  of  List),  who  wished  not  to  prosecute  his  voyage 
to  Spain  ;  and  on  the  whole,  the  respondents  had  themselves  established,  That  List, 
from  the  moment  of  the  capture,  behaved  in  a  manner  that  shewed  him  to  be  a  fool  or 
a  madman,  to  whom  no  credit  was  due  ;  he  was  constantly  drunk,  and  for  those  reasons 
the  a-ppellant  was  afterwards  obliged  to  dismiss  him,  and  employ  another  master  to 
navigate  the  ship  from  Leith  to  Cadiz. 

On  the  other  side  it  was  said  (L  Campbell,  W.  Adam),  that  it  appeared  tliat  the 
Captain  of  the  privateer  had  just  and  probable  grounds  for  seizing  this  ship,  the 
Potomakin,  and  detaining  her  till  her  cargo  should  be  inspected  and  examined ;  and 
that  in  order  to  examine  her  cargo  it  was  necessary  to  bring  her  into  port,  it  being 
inxpossible  to  examine  the  cargo  of  such  a  vessd  in  tiie  northern  seas  at  that  season  of 
the  year.  That  no  damage  was  done  to  the  ship  or  cargo;  and  when  they  were 
delivered  up  to  the  appellant,  the  respondent  ofFwed  to  give  security  to  pay  whatever 
dajn&ges  might  be  given  against  him,  either  by  a  court  of  law  or  on  arbitration.  And 
that  if  Jorgans  List,  the  Captain  of  the  Potomskin,  had  been  examined,  it  would  have 
clearly  appeared  from  his  evidence,  that  the  cargo  was  enemies  property ;  but  he  was 
sent  out  of  the  country  by  the  appellants,  to  avoid  such  examination. 
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After  hearing  counsel  on  this  appeal,  it  was  dbclabkd.  That  notwithstanding  the 
cause  of  seizure  afforded  by  the  demeanour  and  express  declaration  of  the  pur- 
suer, (the  master  of  the  vessel  in  question,)  that  the  cargo  was  good  prize,  butthitthe 
vessel  was  not  so ;  yet  in  respect  that,  in  the  said  Court  of  Admiralty,  it  vu  dedind 
and  adj  udged,  tliat  the  said  ship  and  cargo  are  neutral  property,  and  free  of  all  ckiu 
made  against  the  same  by  the  defenders ;  which  order  was  not  reclaimed  againit:— 
And  also,  in  respect  that  the  defenders  took  upon  them  to  detain  the  said  ship  ud 
cargo,  claiming  the  same  or  one  of  them,  as  prize,  without  proceeding  in  any  mmx 
to  obtain  condemnation  thereof;  or  bringing  or  sending  any  part  of  thecofflpaajof 
the  said  ship  before  the  Judge  of  the  Admiralty  Court,  to  be  sworn  and  eiamined 
upon  such  interrogatories  as  might  teud  to  the  discoTery  of  the  truth  concerning  the 
interest  and  property  of  such  ship  and  cargo ;  or  bringing  and  delivering  to  sk^ 
Judge,  all  the  papers,  documents,  and  writings  delivered  up  or  found  on  board  thetiid   : 
ship:  It  was  further  declared,  That  the  defenders  (respondents)  [360]  were  liable  ud   j 
responsible  to  the  pursuers  (appellants)  respectively,  and  according  to  their  rigbtt.    ; 
for  the  demurrage  of  the  said  ship  ;  and  also  for  such  damages  as  the  said  stiip  ui    j 
cargo  might  have  sustained  by  reason  of  the  detention  thereof,  f  rcMn  the  d&j  of  the   | 
capture,  to  the  said  8th  day  of  May  1781,  on  which  day  it  appeared  the  said  sbipna    ; 
ready  to  depart ;  unless  the  defenders  could  instruct  that  the  said  ship  and  cargo  Lid    | 
been  before  that  time  delivered  up  to  the  pursuers,  or  so  tendered ;  and,  in  that  («    > 
to  such  time  as  the  said  ship  and  cargo  might  have  been  made  ready  to  depart  tftff 
such  surrender  or  tender  thereof :  And  it  was  therefore  ordered  and  adjudg;ed,  thattlie 
said  several  interlocutors  complained  of  in  the  said  appeal,  should  be  bevbssid,  ufv    i 
as  the  defenders  were  thereby  absolved :  And  it  was  further  ordered,  that  the  said  ouk 
should  be  remitted  back  to  the  Court  of  Session  in  Scotland  to  proceed  acoordinglj. 
(MS.  Jour.  «u&  anno  1784.  p.  492.) 

Several  proceedings  were  accordingly  had,  in  the  Court  of  Session,  to  detonuM    '■ 
the  quantum  of  damage  and  the  sum  to  be  allowed  for  demurrage ;  which  depended    ' 
upon  intricate  statements  and  accounts,   uninteresting  to  all  but  the  immediite 
parties.     Several  interlocutors  were  made ;  and  an  appeal  and  cross  appeal,  agiiii< 
the  same,  came  on  to  be  heard  before  the  House  of  Lords,  on  the  12th.  of  March  li^t-     i 
when  it  was  ordkbbd  and  abjudobd,  That  the  respondents  should  pay  to  the  appeUub    , 
the  sum  of  £890  8s.  3d.,  being  the  unount  of  the  different  sums  mentioned  in  dM 
report  of  the  Krister  of  the  Court  of  Admiralty  as  due  for  demurrage  and  danugS' 
And  further,  that  the  parts  of  the  interlocutors  complained  of,  by  which  the  i» 
pondents  were  decreed  to  pay  to  the  appellants  the  sums  of  £82  and  X6.3,  (theeipent* 
in  the  Court  of  Admiralty  and  Cburt  of  Session  preivious  to  the  last  appeal,)  andil^ 
(the  expenses  subsequent  to  the  remit,)  together  with  the  expence  of  extracting  ti>' 
decree,  be  affirmed ;  and  tiiat  the  said  interlocutors  be  in  all  other  respecta  rerened. 
(MS.  Jour,  lub  anno  1794.) 

[351]  NOTICE. 

Case  1. — Bobert  Eochfokt, — Appellant;  Eidgely  Nugent, — Ba^mi^ 

[15th  May  1717]. 

[Mew's  Dig.  xiv.  1358.] 

A  purchaser  for  a  valuable  consideration,  without  notice  of  an  old  ^'^"^ 
shall  not  be  affected  by  that  settlement ;  especially  if  it  appears  to  have  be» 
voluntary,  and  not  made  in  pursuance  of  articles.  , 

Evidence  not  read  in  the  Court  of  Equity  below,  allowed  to  be  read  on  tie 
'  appeal  before  the  House  of  Lords.  , 

The  deposition  of  a  person  concerned  in  interest,  not  allowed  to  be  resd. 
Dbcrbb  of  the  Irish  Chancery  bbybrsbd. 

The  effect  of  the  determination  is  thus  stated  in  tlie  MS.  Table,  and  then« 
copied  into  18  Vin.  Abr.  and  2  Eq.  Ab. 

"Purchaser  for  a  valuable  consideration  without  notice  shall  not  1^  "*■ 
peached,  especially  where  a  settlement  has  been  since  made  in  bis  favour. 
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Viner,  vol.  18.  p.  155.  ca.  1 :  2  Eq.  Ca.  Ab.  679.  ca.  3. 

Walter  Nugent,  of  Portlomon,  Esq.  being  seised  in  fee  of  the  lands  of  Portiomon, 
Frewinmore,  Frewinbegg,  Grangegeeth,  Balrath,  Monroe,  and  Bally-Edwards,  by- 
indenture  of  lease  and  release,  dated  the  2lBb  and  22d  of  May  1674,  in  consideration 
of  £30  conveyed  the  lands  of  Bally-Edwards  to  Leonard  Hatfield  and  his  heirs ;  and 
he  Boon  afterwards  suSered  a  common  recovery. 

On  the  1st  of  May  1675,  ihe  said  Walter  Nugent  assigned  part  of  the  said  lands 
to  Mrs.  Eatherine  Salisbury,  his  father's  widow,  for  her  dower. 

In  January  1676,  Walter  Nugent,  for  a  valuable  consideration,  conveyed  the 
lands  of  Monroe  to  the  said  Leonard  Hatfield  and  hia  heirs.  And,  in  October  follow- 
ing, he  demised  the  lands  of  Portlomon,  Frewinmore,  and  Frewinbegg,  to  one  Walter 
Nugent,  an  attorney,  for  21  years,  at  the  yearly  rent  of  £27  for  so  many  years  of  the 
term,  as  the  said  Eatherine  Salisbury  should  live,  and  £36  per  ann.  for  the  residue. 

By  indentures  of  lease  and  rdease,  dated  the  27th.  and  28th  of  October  1680,  Mr. 
Nugent,  in  consideration  of  £212,  conveyed  the  reversion  of  all  the  said  lands  of 
Portlomon,  Frewinmore,  Frewinb^lg,  Grangegeeth,  and  Balrath,  to  the  said  Leonard 
Hatfield  and  his  heirs. 

In  March  1695,  Leonard  Hatfield,  by  lease  and  release  and  fine,  in  consideration 
of  £600,  conveyed  all  the  said  lands  to  the  appellant  and  his  heirs. — In  November 
following,  John  Salisbury  and  Eatherine  his  wife,  in  consideration  of  £80  and  of 
£16  per  ann.  during  Eatherine's  life,  conveyed  the  lands  assigned  for  her  dower 
to  the  appellant  and  hia  heirs. — And  soon  afterwards,  Walter  Nugent,  the  attorney, 
in  consideration  of  £180,  assigned  the  above  lease,  in  trust  for  the  appellant. 

[352]  Walter  Nugent,  of  Portlomon,  was  afterwards  outlawed  for  hi^  treason ; 
and,  upon  his  death  in  1700,  the  respondent,  as  his  son  and  heir,  exhibited  his  claim 
to  all  the  said  lands,  before  the  trustees  of  the  Irish  forfeitures ;  and  thereupon  the 
appellant  exhibited  a  counter-claim. 

On  the  15th  of  January  1700,  both  these  claims  were  heard;  when  the  trustees 
decreed,  that,  as  the  appeUant  had  produced  and  proved  tlve  several  deeds  and  convey- 
ances above  stated,  and  the  payment  of  the  consideration-money,  he  appeared  to  be 
lawfully  and  rightfully  seiseid  of,  and  entitled  to  all  the  said  lands,  to  him  and  his 
heirs  for  ever ;  and  therefore  they  dismissed  the  claim  made  by  the  respondent,  and 
decreed,  that  the  said  lands  should  be  held  and  enjoyed  by  the  appellant  and  his  heirs. 

By  an  act  of  parliament  made  in  England,  11th  and  12th  William  3.  intitled. 
An  act  for  girmting  an  aid  to  hit  Majesty,  by  tale  of  the  forfeited  and  other  estatet 
and  interestt  in  Ireland,  it  is  among  other  things  enacted,  "  That  if  such  claim  shall 
not  be  allowed  by  the  said  trustees,  or  any  seven  or  more  of  them,  the  party  claiming, 
his  heirs,  executors,  administrators,  or  assigns,  or  any  claiming  by,  from,  or  under 
them,  shall  be  for  ever  debarred  and  without  remedy;  and,  if  the  party  claimant 
shall,  upon  hearing  any  claim,  prove  the  same  by  good  and  sufficient  proof,  upon 
08th,  or  otherwise,  as  the  nature  of  the  case  shall  require,  to  the  satisfaction  of  the 
said  trustees,  or  any  seven  or  more  of  them,  the  said  trustees,  6r  any 
seven  or  more  of  them,  are  required  to  allow  such  claim  ;  and  every 
judgment,  determination,  or  decree,  which  the  said  trustees,  or  any  seven  or 
more  of  them,  shall  makei,  shall  be  final,  and  conclude  and  bind  all  and  every  person 
and  persons,  their  heirs,  successors,  executors,  administrators,  and  assigns;  not- 
withstanding any  disability  of  coverture,  infancy,  non-sanity,  or  other  matter  or 
thing  whatsoever;  and  all  persons  shall  be  bound  and  concluded  by  such  judgment, 
determination,  or  decree,  any  law,  statute,  or  custom,  or  other  matter  or  thing  to  the 
contrary  notwithstanding." 

The  appellant,  being  thus  seised  of  the  premises,  and  having  been  in  possession 
thereof  for  upwards  of  nine  years;  he,  in  January  1704,  in  consideration  of  a 
marriage  between  George  Rochfort  Esq.  his  eldest  son  and  heir,  and  the  Lady  Eliza^ 
beth  Moore,  one  of  the  daughters  of  the  Earl  of  Drogheda,  and  of  £3000  her  marriage- 
portion,  settled  all  the  said  lands,  immediatdy  after  his  own  death,  upon  the  said 
George  his  son,  and  the  issue  of  that  marriage :  and  he  afterwards  levied  a  fine,  tur 
ommanee  de  droit  come  ceo,  etc.  with  proclamations,  to  the  uses  of  Uie  marriage- 
KtUement. 

But,  in  Trinity  term  1713,  the  respondent  thought  proper  to  exhibit  his  bill  in  the 
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Court  of  Chancery  in  Ireland,  against  the  appellant  and  the  said  Leonard  Hstfidd; 
stating,  that  by  virtue  of  a  settlement  of  the  8th  of  May  1638,  the  said  Walter  Nuj^wk, 
his  late  father,  was  tenant  in  tail  of  the  premises ;  and,  that  upon  [3533  ^^  marriage 
with  Abigail  Hatfield,  he  made  a  settlement  thereof,  by  indentures  of  lease  and  releue, 
dated  the  6th  and  7th  of  May  1676,  whereby  the  same  were  limited  to  himself  f« 
life,  with  remainder  to  the  respondent;  that  Hatfield  had  notice  of  this  setUemem. 
and  obtained  his  conyeyances  by  fraud;  and  therefore  the  bill  prayed,  that  tbant 
oonTeyances,  and  also  the  deeds  executed  to  the  appelhtnt,  might  be  set  aside^  ind 
that  the  plaintiff  might  be  let  into  possession. 

To  this  bill  the  appellant  put  in  a  plea  and  answer;  by  his  plesa,  he  stated  die 
several  deeds  and  fines,  and  ol^er  matters  above  mentioned,  under  which  he  derived 
his  title ;  and  by  his  answer,  he  denied  any  notice  of  the  s^^lement,  under  which  ii« 
plaintiff  claimed. 

This  plea  was  over-ruled ;  and,  on  the  8th  and  9th  of  May  1716,  tiie  cause  vu 
heard ;  when  tiiie  Court  decreed,  that  the  appellant  should  convey,  and  procure  thoK 
claiming  under  him  to  convey  the  premises  to  the  respondent;  that  an  injunctioi 
should  issue,  to  put  him  into  possession ;  and  that  the  appeUaut  should  account  for 
tlte  rents  and  profits,  as  to  so  much  as  was  in  jointure  to  Mrs.  Salisbury,  and  in  leuc 
to  Walter  Nugent,  the  attorney,  from  the  time  that  their  respective  rights  determined; 
and,  as  to  the  residue,  from  the  time  of  his  purchase. 

From  this  decree,  the  appellant  immediattly  sent  over  his  petition  of  appeal  to 
England ;  but  the  respondent  having  got  the  decree  passed  by  surprise,  and  b^oR 
their  Lordships  order  on  the  petition  was  returned,  the  appelant,  in  order  to  an 
his  possession,  applied  for  a  re-hearing  of  the  cause ;  and  accordingly,  on  the  M  of 
June  1716,  the  same  was  re-heard  by  the  Lord  Chancellor,  assisted  by  both  the  Gbiti 
Justices,  the  Chief  Baron,  and  all  the  other  Judges  then  in  Ireland ;  when  they  vere 
pleased,  unanimously,,  to  affirm  the  former  decree:  in  consequence  whereof,  u 
injunction  was  immediately  issued;  and,  notwitibstanding  the  pendency  of  tic 
appeal,  the  appellant  was  stripped  of  his  possession. 

In  support  of  this  appeal  it  was  said  (S.  Gowper,  C.  Phipps),  that  the  depeeitiooE 
of  Walter  Nugent,  the  attorney,  (who  was  a  pari^  interested,  by  having  a  remainder 
in  the  lands  in  question,  under  the  settlement  set  up  by  the  respondent,)  were  r«td 
against  the  appellant;  and  yet  the  answer  of  this  same  Walter,  wherein  he  confesKd 
his  title  to  the  estate,  was  not  suffered  to  be  read  for  the  appellant  That  the  anncr 
of  Walter  Nugent,  the  respondent's  father,  to  a  bill  filed  in  the  Court  of  Exchequer  ia 
the  year  1682,  was  not  suffered  to  be  read  for  the  appellant,  although  the  answer  »{ 
Walter  Nugent,  the  attorney,  who  was  a  party  in  the  same  cause,  was  read  againat 
the  appellant;  whereas,  it  was  more  agreeable  to  justice  and  the  rules  of  equitr. 
that  the  answer  of  the  respondent's  father,  under  whom  he  derived  title,  should  be  raid 
against  the  respondent;  than  that  the  answer  of  Walter  Nugent,  the  attorney,  sbooU 
be  read  against  the  appellant,  who  did  not  derive  under  him.  "That  it  was  denied  by 
the  appellant  in  his  answer,  and  not  proved  in  the  cause,  that  he  had  notice  before 
his  pur-[354}-cha8e,  of  the  respondent's  pretended  settlement  of  1675 ;  which,  upM 
the  face  of  it,  appeared  to  be  a  voluntary  deed,  made  after  marriage ;  and  it  ww  ooc 
BO  much  as  pretended  by  the  bill,  that  there  were  any  articles  or  agreement  before 
marriage.  That  the  appellant  was  a  purchaser,  for  the  valuable  consideration  before 
stated ;  which  amounted  to  the  fuU  value  of  the  lands,  at  the  time  they  were  so  piu^ 
chased.  That  if  the  respondent  had  any  title,  it  was  a  legal  one,  for  whidi  he  lud 
a  legal  remedy ;  and  therefore  he  ought  not  to  have  been  relieved  by  a  Court  of 
Equity,  nor  ought  the  appellant  to  have  been  decreed  to  account,  until  the  respondoit 
had  established  his  title  at  law. 

The  printed  case,  on  the  part  of  the  respondent  (R.  Raymond,  N.  Lechnwn)- 
contains  no  reasons  in  support  of  the  decree;  but  concludes  with  hoping,  that  after 
the  appellant's  pretensions  had  been  so  solemnly  heard  and  determined,  their  Lord- 
ships would  see  just  cause  for  affirming  t^e  decree,  and  dinniss  so  vexatious  an  appasi 
with  full  costs. 

At  the  hearing  of  this  appeal,  on  the  14th  of  May  1717  (Jour.  voL  20.  p.  455),  tto 
appellant's  counsel  produced  a  common  recovery,  suffered  by  Walter  Nugent  oi 
Portlomon,  esq.  in  Easter  term  1675 ;  which  being  read,  they  offered  to  read  deadi 
of  lease  and  release,  declaring  the  usee  of  that  recovery;  but  the  counsel  for  tLc 
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respondeut  opposed  the  reading  thereof,  alleging,  that  the  tame  were  not  read  in  the 
Court  below :  whereupon  the  couns^  were  directed  to  withdraw,  and  a  debate  arising 
in  relation  to  this  matter,  the  question  was  put,  "  Whether  the  said  deeds  of  lease 
and  release  should  be  permitted  to  be  read  t "  And  resolved  in  the  afirmaiive.  The 
oounsd  being  then  caUed  in,  and  acquainted  with  the  opinion  of  the  House,  the  said 
deeds  were  accordinglj  read,  as  also  several  proofs  in  the  cause ;  and  the  appellant's 
eounsd  having  been  fullj  heard,  and  the  counsel  for  the  respondent  beginning  to 
plead  in  answer  thereto,  they  were 'directed  to  withdraw;  and  being  withdrawn,  it 
was  ordered,  that  the  House  would  proceed  to  the  further  hearing  of  the  cause  to- 
morrow morning. 

Accordingly,  on  the  next  day  (Journ.  yoL  20.  p.  457.),  the  respondent's  counsel 
proceeded ;  and  desiring  that  the  answer  of  Walter  Nugent,  the  attorney,  might  be 
read,  it  was  objected  to  by  the  appellant's  counsel,  the  tame  not  having  been  read  in 
the  Court  below :  whereupon  they  were  directed  to  withdraw,  and  being  withdrawn, 
a  debate  arose,  and  the  question  was  put,  "  Whether  the  answer  of  the  said  Walter 
Nugent,  to  prove  the  identity  of  the  person  mentioned  in  the  settlement  made  by 
Walter  Nugent,  of  Portlomon,  esq.  in  the  year  1675,  be  permitted  to  be  read!"  It 
vat  retolved  in  the  affirmative.  The  counsel  being  then  called  in,  and  acquainted 
with  the  opinion  of  tiie  House,  that  the  said  answer  might  be  read ;  the  same  was 
read  accordingly. — Then  it  was  proposed  by  the  respondent's  counsel,  that  the  deposi- 
tion of  the  said  Walter  Nugent,  the  attorney,  might  be  read ;  and  the  same  being 
likewise  objected  to  by  the  appellant's  counsel,  he  being  concerned  in  interest,  they 
were  directed  to  withdraw ;  and  being  withdrawn  accordingly,  the  question  was  put, 
"  Whether  the  deposition  of  the  said  [356]  Walter  Nugent  should  be  read  t"  And 
ivM  retolved  in  the  negative.  Then  the  counsel  were  again  called  in,  and  acquainted 
with  the  opinion  of  the  House,  "  That  the  deposition  of  the  said  Walter  Nugent  should 
not  be  read,  he  being  concerned  in  interest;"  ihe  respondent's  counsel  then  desired, 
that  the  answer  of  the  said  Walter  Nugent  might  be  read  in  evidence  against  another 
defendant^  Leonard  Hatfield ;  which  being  opposed  by  the  appellant's  counsel,  they 
were  directed  to  withdraw ;  and  being  withdrawn  accordingly,  the  question  was  put, 
"  Whether  the  answer  of  the  said  Walter  Nugent  should  be  read  in  evidence?"  And 
wot  resolved  in  the  negative.  The  counsel  being  then  called  in  again,  and  acquainted 
with  the  opinion  of  the  House,  "  That  the  said  answer  should  not  be  read ;"  proceeded 
to  read  some  proofs  in  the  cause,  on  behalf  of  the  respondent;  and  the  appellant's 
counsel  having  replied ; 

It  was  OBCBRBD  and  adjudokd,  that  the  several  orders  and  decree  of  the  Court  of 
Chancery  in  Ireland,  complained  of  in  the  appeal,  as  also  the  order  of  the  said 
Court,  made  upon  rehearing  the  cause,  affirming  the  said  decree,  should  be  reversed ; 
and  that  the  respondent's  bill  should  stand  dismissed ;  and  that  the  said  Court  of 
Chancery  should  cause  possession  of  the  estate  in  question,  to  be  restored  to  the 
appellant;  and  that  the  mesne  profits  of  the  same,  if  any  had  been  received  under 
the  said  decree,  should  be  accounted  for  and  paid  to  the  appellant;  but  the  respondent 
was  at  liberty  to  proceed  at  law,  as  he  should  be  advised. 


Cass  2. — Chidlky  Cootk  and  another, — Appellants ;  Sarah  Mammok 
and  others, — Respondents  [3d  February  1724]. 

[Mew's  Dig.  X.  145,  148.     See  Conv.  Act  1882,  s.  3.] 

A.  agrees  to  take  a  lease  of  certain  lands,  but  previous  to  his  signing  the  articles, 
he  has  notice  that  B.  has  a  prior  agreement  for  a  lease  of  the  same  lands.  A. 
disregards  this  notice,  and  procures  the  lease  to  be  granted  to  his  son.  Held, 
that  tiiis  notice  to  the  father  aifected  the  son,  and  the  prior  agreement  being 
established,  he  was  decreed  to  deliver  up  the  possession. 

Decree  of  the  Irish  Court  of  Exchequer  affihubb. 

See  Merry  v.  Abney,  or  Abney  v.  Kendal,  Ch.  Ca.  38 :  Freem.  151 :  1  £(.. 
Ab.  330.  c.  1.  S.  P. 

Notice  of  the  plaintiff's  title  to  the  agent  or  purchaser  for  another  is  notice 
to  the  party  himself,  because  a  presumptive  notice  to  the  parly.  Thus  in  the  case 

727 


Digitized  by 


Google 


y  BBOWH.  COOTE  V.  MAMMON  [1724] 

spondenta,  when  Itrnds  were  of  a,  low  value,  to  execute  a  new  lease,  agreeable  to  tint  of 
1698,  it  would  be  hard,  after  the  posseesion  was  quitted  and  given  np  as  i^nMii 
so  much  t»  the  appelant  Coote's  loss,  and  after  so  great  a  length  of  time  had  panei. 
without  making  any  demand ;  tiiat  when  the  respondents  saw  the  lands  rise  in  ftixt 
ihay  should  have  the  aid  of  a  Court  of  Equity,  to  compel  the  appellant  Cootetodc 
what  it  was  not  in  his  power  to  do,  and  much  less  to  oblige  the  appellsnts  to  seamK 
for  the  profits  of  the  lands  for  so  long  a  timei.  That  the  app^ant  Godsell,  by  rirte 
of  the  atrticles  entered  into  with  his  father  Amos,  and  of  ihe  lease  [369]  executed  tt 
himself,  was  now  actually  possessed  of  the  legal  estate  in  the  lands ;  and  as  there  wk 
no  sufficient  proof  in  the  causei,  that  either  he  or  his  said  father  had  any  notice  oi 
die  respondents  title,  previous  to  their  said  several  agreements,  it  was  humbly  ifftt 
bended,  that  a  Court  of  Equity  ought  not  to  have  decreed  the  appellant  Godadfe 
release  his  right  to  the  respondents,  or  to  account  for  the  profits. 

On  the  other  side  it  was  contended  (C.  Wearg,  T.  Lutwyche),  that  there  ««  m 
proof  that  Pritrioh  ever  took  a  lease  for  a  year  from  Coote ;  and  if  he  had  waived  kit 
title  to  a  new  lease,  it  was  most  probable,  that  he  would  have  given  up  poatMuat 
and  not  have  held  the  farm  from  1 702,  when  he  surrendered  his  old  lease,  till  hit  ded. 
in  1708 ;  nor  would  he  have  continued  to  improve  the  lands  at  £200  expence,  u  n 
proved  in  the  cause,  without  having  a  view  of  reaping  the  benefit  of  such  impnm- 
ments.  That  as  to  the  alleged  waiver  of  Catherine  the  widow,  there  was  no  pnwf  nf 
it;  but  there  was  proof  which  oontrouled  such  an  allegation,  viz.  that  she  gavenotic 
of  the  lease  to  Amos  Godsril,  and  warned  him  not  to  take  the.  farm ;  and  thai  t&a 
Coote  had  let  it  to  him,  she  refused  to  give  up  possession  of  the  house,  until  k 
threatened  to  take  it  from  her  by  force ;  and  the  appellant  Coote's  keeping  the  origisii 
lease  in  his  hands  uncancelled,  and  never  requiring  the  agreement  for  a  new  iMaefc 
be  delivered  up  to  him,  was  a  farther  evidence  that  the  widow  never  waived  the  title: 
besides,  as  Pritrioh  died  in  posseesion  of  the  premises  under  the  lease,  and  intaettfe 
the  respondents  became  entitled  thereto  as  his  coheirs  ;  and,  consequently,  the  vidcK 
had  no  power  to  waive  or  relinquish  their  rights  by  any  act  or  consent  of  hen,  u^ 
more  especially  as  they  Were  then  infants.  As  to  the  objection,  that  the  acquieacos 
from  the  time  of  the  widow's  having  quitted  posseesion,  to  the  time  of  the  reepondeelt 
exhibiting  their  bill,  b^ng  about  nine  years,  was  a  confirmation  that  all  right  ff 
pretension  to  a  new  lease  was  waived ;  it  was  answered,  that  the  melancholy  oonditiei 
under  which  the  widow  and  children  so  long  laboured,  together  witii  the  infan^ef 
those  children,  and  ihe  agreement  being  mislaid,  might  very  well  account  for  tbi 
lapse  of  time;  for  if  the  respondents  had  presumed,  that  they  could  have  recoTSid 
witiiout  the  agreement,  and  had  been  in  circumstances  to  sue*,  or  of  years  to  fM^  it  *^ 
not  to  be  imagined,  that  they  would  have  delayed  what  was  so  apparently  tlia: 
interest;  for  it  was  proved  in  the  cause,  that  the  lands  were  worth  eight  shillings P» 
acre  in  1709,  the  year  after  Lewis  Pritrich  died,  and  had  continued  rising  in  ^* 
ever  since.  And  as  to  ihe  other  objection,  that  the  appellant  Coote  got  nothiiig  ^ 
letting  the  farm  to  Godsell,  and  that  the  appellant  Godsell  was  a  purdtsaer,  vitiiMi 
notice  of  the  lease  in  force  to  Pritrich ;  for  that  though  Amos  Godsell  had  notice,  ja 
his  son  the  appellant  had  none;  it  was  answered,  that  though  Godsell  might  pa; tie 
same  rent  per  acre  as  Pritrich  did,  yet  he  paid  rent  for  about  forty  acres  of  oMnmoii, 
which  Pritrich  had  rent-free,  and  had  the  farm  only  for  three  lives,  by  which  there 
[360]  arose  a  considerable  advantage  to  Coote ;  and  as  to  notice,  if  any  were  mataciiL 
there  was  full  proof  of  it  to  Amos  Godsdl,  which  was  insisted  on  as  good  notice  to  ^ 
appellant  Jamee,  who  was  his  son  and  heir,  and  actually  named  lessee  by  him:  u^ 
therefore  it  was  hoped,  that  the  decree  would  be  affirmed,  and  the  appeal  diimii*' 
with  costs. 

Accordingly,  after  hearing  counsel  on  this  appeal,  it  was  ordbrbd  and  am^^ 
that  the  same  should  be  dismissed ;  and  the  decree  tiierein  complained  of,  affirn*: 
and  it  was  further  ordbbbd,  that  the  appellants  should  pay  to  the  respondents  v 
sum  of  £40  for  their  costs,  in  respect  of  tiie  said  appeal.     (Jour.  vol.  22.  p.  404.) 
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PAPIST. 

Cask  1. — Edwaed  Eoopki, — Appdlaat;  The  Hon.  T.  Eadcliffb  and  others, — 

BesponderUs  [Ist  May  1714]. 

Where  lands  are  devised  in  trust  to  be  sold,  in  the  first  place  for  the  paTment 
of  debts  and  legacies,  and  then  to  pay  the  surplus  to  J.  S.  a  papist.  J.  S.  is 
rendered  incapable  of  taking  the  surplus,  because  it  is  not  a  personal  interest, 
but  a  profit  arising  out  of  land,  and  not  only  within  the  express  words  of 
Stat.  II  and  12  W.  3.  c.  4.,  but  within  the  mischief  which  that  statute  was 
intended  to  prevent. 

Dbobsb  of  Lord  Keeper  Harcourt  bbvbbsbo. 

Since  the  passing  the  stats.  18  Geo.  3.  c.  60.  31  Geo.  3.  c.  32.,  by  which 
nearly  aU  the  disabilities  imposed  on  Papists  by  former  statutes  are  either 
takMi  away  or  greatly  modified;  and  the  stat.  23  Geo.  3.  c.  28.,  confirming 
the  independence  of  Ireland,  and  putting  an  end  to  appeals  from  the  Courts 
of  Judicature  there  to  the  English  House  of  Lords,  tlie  cases  on  this  subject 
are  becoming  in  a  great  measure  obsdete,  and  afiord  precedents  chiefly  by 
the  analogy  they  may  casually  bear  to  other  subjects. 

See  Mr.  Butier's  very  learned  note  on  I  Inst.  391.  a.  (8vo.  edit,  or  addi- 
tional Notes  in  folio,)  as  to  the  effect  of  all  the  former  and  present  statutes 
relating  to  Papists. 

9  Mod.  190.  10  Mod.  237 :  18  Yin.  261.  ca.  2.  in  n. 

John  Rooper  esq.  being  seised  in  fee  of  several  manors,  lands,  and  heredita- 
ments in  the  counties  of  Cornwall,  Gloucester,  and  Monmouth,  of  about  £700  per 
ann.  by  indentures  of  lease  and  redease,  dated  the  17th  and  18th  of  January  1708, 
in  consideration  of  lOs.  granted  and  conveyed  all  the  said  manors  and  premises  to 
the  respondents  Constable,  Hickman,  and  Snow,  and  their  heirs,  in  trust,  to  sell 
the  same  for  the  best  price,  and  out  of  the  monies  arising  from  such  sale,  and  by  the 
rents  and  profits  in  the  mean  time,  to  pay,  in  the  first  place,  a  debt  of  £4000  due 
to  the  respondents  Elizabeth  and  Hester  Walden,  on  a  mortgage  of  [361]  the  pre- 
mises in  Cornwall,  with  the  interest  thereof;  then  to  pay  the  several  debts  specified 
in  the  schedule  annexed  to  the  release,  and  afterwards  to  apply  the  overplus,  as  the 
said  John  Rooper  by  his  last  will  or  other  attested  writing  should  appoint ;  and  for 
want  of  such  appointment,  in  trust  for  and  for  the  benefit  of  the  said  John  Rooper 
and  his  heirs. 

On  the  5th  of  March  following,  Mr.  Rooper  made  his  will ;  and  thereby,  after  re- 
citing and  confirming  the  settlement,  he  bequeathed  several  pecuniary  legacies  out 
of  the  surplus  of  the  monies  to  arise  by  gale  of  the  settled  estate,  amounting  to  about 
£1000,  and  particularly  to  the  respondents  Hewett  and  Hickman,  £50  a^piece  for 
their  trouble;  and  he  gave  the  residue  of  his  real  and  personal  estate  to  the  re- 
spondents Constable,  RadcliSe,  Hewett,  and  Hickman,  their  heirs  and  assigns,  and 
made  them  joint  executors. 

The  testator  afterwards,  by  a  codicil  to  his  will,  dated  the  2d  of  April  1709,  gave 
teveral  other  legacies ;  and  devised  all  the  remainder  of  his  estate,  whether  real  or 
personal,  to  the  respondents  Raddiff  and  Constable.  And  by  another  codicil,  dated 
the  20th  of  the  same  month,  the  testator  gave  all  his  household  goods,  and  the  re- 
newal of  the  lease  of  his  house  to  the  respondent  Radcliffe;  and  all  his  books  to  the 
respondent  Constable.     The  testator  soon  afterwards  died. 

By  an  act  of  the  11th  and  12th  of  William  3.,  intitled.  An  act  for  the  further  pre- 
venting the  growth  of  popery,  it  is,  inter  alia,  enacted,  "  That  from  and  after  the 
29th  day  of  September  1700,  if  any  person  educated  in  the  popish  religion,  or  pro- 
fessing the  same,  shall  not,  within  sis  months  after  he  or  she  shall  attain  the  age  of 
18  years,  take  the  oaths  of  allegiance  and  supremacy,  and  also  subscribe  the  declara-. 
tion,  set  down  and  expressed  in  an  act  of  parliament  made  in  the  30th  year  of  the 
reign  of  the  late  King  Charles  2.,  intitled,  An  act  for  the  more  effecttud  preterving 
the  King's  person  and  government,  by  disabling  papists  from  sitting  in  either  Hotise 
of  Parliament;  every  such  person  shall,  in  respect  of  him  or  hersdf  only,  and  not 
to  or  in  respect  of  any  of  his  or  her  heirs  or  posterity,  be  disabled  and  made  inoap- 
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able  to  inherit  or  take  bj  descent,  devise,  or  limitation,  in  possession,  reTenion,  or 
remainder,  any  lands,  tenements,  or  hereditaments,  within  tiie  kingdom  of  En^d. 
dominion  of  Wales,  or  town  of  Berwick  upon  Tweed;  and  that  from  and  after tht 
10th  day  of  April  1700,  every  papist  or  person  making  profession  of  the  popish  id- 
gion,  shall  be  disabled,  and  is  hereby  made  incapable  to  purchase,  either  in  hit  m 
her  own  name,  or  in  the  name  of  any  other  person  or  persons,  to  his  or  her  use,  or  in 
trust  for  him  or  her,  any  manors,  lands,  profits  out  of  lands,  tenements,  rents,  tani, 
or  hereditaments  within  the  kingdom  of  England,  dominion  of  Wales,  and  toviof 
Berwick  upon  Tweed ;  and  that  all  and  singular  estates,  terms,  and  any  othtf  ««• 
terestt  or  profits  whatsoever  out  of  lands,  from  and  after  the  said  lOtii  day  of  April, 
to  be  made,  suffered,  or  done,  to  or  for  the  use  or  behoof  of  any  such  person  or 
persons,  or  upon  [362]  any  trust  or  confidence,  mediately  or  immediately,  to  or  for 
the  benefit  or  rdief  of  any  such  person  or  persons,  shall  be  utterly  void,  and  of  bom 
effect,  to  all  intents,  constructions,  and  purposes  whatsoever." 

Two  of  the  executors,  namely,  Radcliffe  and  Constable,  were  professed  pspitt. 
and  above  the  age  of  18  years  and  six  months,  on  tlie  29th  of  SepteambM'  1700;  the 
other  two  executors,  Hewett  and  Hickman,  were  professed  proteetanta. 

The  testator's  real  estate,  devised  by  his  will  and  codicils,  was  greatly  more  th»t 
sufficient  to  satisfy  all  his  debts  and  legacies ;  and  therefore,  in  Easter  term  1710, 
the  executors  Radcliffe  and  CJonstable  exhibited  their  bill  in  Chancety  against  tte 
appellant,  as  heir  at  law,  and  the  other  respondents ;  praying  a  sale  of  the  trust- 
estates,  and  that  after  payment  of  the  debts  and  legacies,  dte  surplus  might  V 
equally  divided  between  them,  according  to  the  first  codicil. — ^The  other  execiiti  J. 
Hewett  and  Hickman,  in  Michadjnas  term  following,  also  exhibited  their  bill  sguis 
the  other  parties ;  insisting,  that  as  they  were  protestants,  the  surplus  of  the  trial- 
estate  belonged  to  them,  the  executors  Radcliffe  and  Constable  being  incapable,  u 
papists,  to  take. — ^And,  in  Michaelmas  term  1711,  the  mortgagees  brought  tLeirbill 
to  have  a  receiver  appointed  of  the  trus^estate,  and  the  rente  and  profits  therw! 
applied  in  satisfaction  of  their  demand. 

To  these  bills  the  defendant,  the  heir  at  law,  by  his  answer  insisted  on  the  beneit 
of  the  above  mentioned  statute,  whereby  tlie  executors,  Radcliffe  and  Constable,  w* 
rendered  incapable  of  taking  any  thing  by  the  devises  in  the  testator's  wiD  « 
codicils ;  and  that,  though  the  devise  in  Ui.e  first  codicil  was  not  sufficient  to  vest  u 
estate  in  them,  yet  it  was  a  good  revocation  of  the  former  devise  to  Heirett  «A 
Hickman,  as  it  plainly  indicated  the  testator's  intention,  that  they  should  not  taie 
the  premises ;  and,  that  the  will  being  revoked  by  the  codicil,  and  the  codicil  toM 
by  reason  of  the  incapacity  of  the  devisees  therein  named,  the  defendant  Hooper,  u 
being  the  testator's  heir  at  law,  and  a  protestant,  was  become  entitled  to  the  wbde 
estate,  subject  to  the  incumbrances  really  affecting  the  same. 

On  the  27th  of  June  1712,  these  causes  were  heard  before  the  Lord  Keeper  Hu' 
court,  who  was  pleased  to  declare,  that  he  would  have  the  opinion  of  the  Jud|e>! 
before  he  pronounced  any  final  judgment;  and  therefore  ordered  a  case  to  beststw 
for  that  purpose,  with  the  following  queries :  "  1st,  Whether  a  papist  be  disalW, 
by  the  act  made  in  the  11th  year  of  the  late  King,  for  the  further  preventing  At 
growth  of  popery,  from  conveying  or  devising  his  real  estate,  upon  trust  to  sell  the 
same,  and  dispose  of  the  money  arising  by  sale  to  a  papist?  2d,  Whether  Thomas 
Radcliffe  and  William  Constable,  being  professed  papists,  are  disabled  by  the  statute 
to  take  by  the  codicil,  the  surplus  of  the  money  arising  by  sale  of  tlie  said  real  estate, 
pursuant  to  the  said  deed  of  trust?  3d,  Whether  a  papist,  or  person  making  ft> 
feesion  of  the  Popish  religion,  who  was  above  the  age  [363]  of  eighteen  years  aad 
six  months  on  the  29th  of  September  1700,  be  disabled  by  the  said  statute  to  ^ 
lands  by  a  devise  made  after  that  time?  " 

This  case  was  accordingly  argued  by  counsd,  at  the  Lord  Chief  Justice  Parks'* 
chambers,  before  his  Lordship,  the  Lord  Chief  Justice  Trevor,  and  Mr.  Ju^'f' 
Powell ;  but  they  not  giving  any  opinion  thereon,  the  causes  were  again  heard  n 
the  Court  of  Chancery  on  the  28th  of  October  1712,  when  Lord  Harcourt  (then  Ch*^ 
cdlor)  was  assisted  by  the  Lord  Chief  Justice  Parker,  the  Master  of  the  Rolls-  u* 
Lord  Chief  Justice  Trevor,  and  Mr.  Justice  Powdl ;  who  having  taken  time  to  e<» 
sider,  the  heir  at  law  applied  by  petition  for  the  final  judgment  of  the  Court 

And  accordingly,  on  the  25th  of  February  following,  the  Lord  Chancellor, «" 
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the  concurrence  of  all  his  great  and  learned  assistants,  except  the  Lord  Chief  Justice 
Parker,  declared,  "  That  the  devise  of  the  surplus  of  the  purchase-money,  after  debtu 
and  legacies  paid,  to  RadcliSe  and  Constable^  who  were  papists,  was  a  good  devise, 
notwithstanding  the  said  statute;  the  surplus  being  a  personal  interest  in  them, 
consequently  not  made  void,  either  by  the  words  or  intention  of  that  statute."  It 
was  therefore  decreed,  that  an  account  should  be  taken  of  the  testator's  personal 
estate  (not  specifically  devised)  come  to  the  hands  of  his  eaeoutors,  or  any  of  tJiem, 
and  that  the  same  should  be  applied  in  a  course  of  administration ;  but  the  real 
estate  should  be  sold  to  the  beet  purchaser,  and  that  the  heir  at  law,  on  being  paid  his 
costs,  should  join  in  such  sale;  that  a  receiver  should  be  appointed;  that  the  monies 
arising  from  the  sale,  and  the  rents  and  profits  in  the  mean  time,  should  be  applied 
in  discharge  of  the  ;£4000  mortgage,  with  interest  and  costs ;  and  then,  in  paying 
such  of  the  schedule  debts,  as  the  personal  estate  would  not  extend  to  satisfy ;  and, 
that  after  payment  of  the  debts,  I^acies,  interest,  and  cost,  the  surplus  ^ould 
be  paid  to  RadcliSe  and  Constable,  the  devisees.  As  to  Hewett  and  Hickman's  bill, 
tiie  Court  declared,  that  the  first  codicil,  whereby  the  testator  gave  all  the  remainder, 
whether  in  land  or  personal  estate,  to  Raddiffe  and  Constable,  was  a  revocation  of 
the  devise  in  the  will,  of  the  residue  of  the  real  and  personal  estate  to  Radclifle, 
Constable,  Hewett,  and  Hickman ;  and,  that  this  bill  being  therefore  unnecessary,  it. 
ought  to  be  dismissed  without  costs,  to  be  paid  by  Hewett  and  Hickman ;  but  with 
costs  to  be  paid  to  the  defendants  in  that  suit,  out  of  the  testator's  estate,  and 
decreed  the  same  accordingly. 

From  this  decree  the  defendant,  the  heir  at  law,  appealed ;  and  the  1 1th  of  July 
1713,  was  appointed  for  the  hearing  the  appeal ;  but  application  being,  on  that  day, 
made  to  the  House,  to  adjourn  the  hearing  to  some  further  time,  it  was  thereupon 
ordered,  that  the  said  appeal  should  not  be  heard  until  the  next  parlinment;  and 
that  the  Court  of  Chancery  should,  in  the  mean  time,  direct  the  decree  to  be  carried 
into  execution ;  and  if  the  real  estate  should  be  sold,  in  pursuance  of  the  decree, 
before  the  appeal  should  be  heard,  the  Court  of  Chancery  should  thereupon  ord«.'r 
[364]  satisfaction  to  be  forthwith  made,  to  the  mortgagees  for  £4000,  and  to  the 
achelule  and  other  creditors,  and  to  the  legatees,  of  what  should  be  due  to  them  re- 
spectively, with  interest  and  costs,  and  other  costs  of  the  suit,  to  be  paid  according 
to  <he  decree;  but,  that  the  surplus  of  the  money  (after  such  satisfaction  as  afore- 
Baid)  decreed  to  be  paid  to  the  respondents  Radcliffe  and  Constable,  should  be  secured 
as  the  said  Court  should  think  most  proper;  the  same  being  to  wait  the  determina- 
tion of  the  House,  on  hearing  the  appeal.     (Jour.  vol.  19.  p.  606.) 

Pursuant  to  this  order,  the  estate  was  sold ;  and  the  surplus  of  the  money,  after 
payment  of  till  the  debts,  legacies,  etc.  amounted  to  near  £10,000. 

In  support  of  the  appeal  it  was  insisted  (J.  Jekyll,  N.  Lechmere),  that  although 
the  testator's  codicil,  devising  the  remainder  of  his  estate,  whether  real  <»■  personal, 
to  his  popish  executors  RadcliSe  and  Constable,  was  a  good  revocation  of  Ihe  former 
devise  to  his  protestant  executors  Hewett  and  Hickman ;  yet,  it  did  not  pass  the  sur- 
plus of  the  estate  to  Radcliffe  and  Constable,  because,  being  papists,  they  were  in- 
capable of  taking  it.  For,  if  lands  are  to  be  sold,  the  surplus  devised  is  an  interest 
arising  out  of  lands;  and  not  only  within  the  express  words  of  the  statute,  but 
within  the  mischief  which  that  statute  was  intended  to  prevent.  Besides,  it  was  in 
the  power  of  theee  popish  devisees,  by  paying  the  debts  and  legacies,  to  have  enjoyed 
the  lands  as  a  real  interest,  as  long  as  they  pleased ;  and'  they  might  do  so  still,  if 
the  other  parties  should  not  think  fit  to  carry  that  part  of  the  decree,  directing  a 
sale,  into  execution ;  wherefore  it  was  hoped,  that  the  decree  would  be  reversed,  and 
the  appellant  declared  to  be  well  entitled  to  the  surplus  of  the  trust-estate,  after  pay- 
ment of  the  debts  and  l^acies,  as  being  the  heir  at  law  of  the  testator,  and  a  pro- 
testant. 

On  the  other  side  it  was  contended  (R.  Raymond,  J.  Pratt),  that  the  devise  of  the 
surplus  of  the  p.urchase-money  to  the  respondents  Radcliffe  and  Constable,  was  a 
good  devise,  notwithstanding  the  statute  for  disabling  papists  from  purchasing 
lands ;  because  this  surplus  money  was  a  personal  interest  in  them,  and  therefore 
not  made  void,  either  by  the  words  or  intention  of  that  statute.  That  these  devisees 
were  above  the  age  of  eighteen  years,  at  the  time  of  making  the  act,  and  were  under 
no  manner  of  conviction  whatsoever.     That  the  testator  might  have  sold  tlie  estate 
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in  his  life-time,  and  given  the  residue  of  the  monej  to  Raddiffe  and  Coutilii; 
conaequentlj  had  power  to  diapoae  of  such  residue  bj  his  will.  And,  u  tlie  otdt 
was,  in  fact,  sold  and  conyerted  into  monej,  the  appellant,  as  heir  at  lav,  mlA\m 
no  pretence  of  tiUe  to  any  part  of  the  money  arising  from  such  sale.  The  dcm 
therefore,  being  just,  founded  on  good  reason,  and  consonant  to  the  ruleioflMui 
equity,  ought  to  be  affirmed,  and  the  appeal  dismissed  with  costs.* 

But,  after  hearing  counsel  on  both  sides,  and  the  Judges  (who  were  ordend  it 
attend)  having  severally  delivered  their  opinions  j  [365]  it  was  0BDIBIl)udl^ 
JDDOKD,  that  so  much  of  the  decree,  whereby  it  was  declared  and  decreed,  "Thittlt 
surplus  of  the  money  arising  by  sale  of  the  trust-estate,  after  debts  and  leg>i3S 
paid,  was  a  pertoncU  interest  in  the  respondents  Constable  and  RadcliSe;  and,  tint 
the  devise  of  such  surplus  to  them,  being  papists,  was  a  good  devise,  aiidtliat& 
same  should  be  paid  to  them  accordingly ;  "  should  be  reversed :  and  it  vai  hi^ff 
ordered  and  adjudged,  that  the  surplus  arising  by  any  sale  made,  or  to  be  made, «i 
any  of  the  trust-lands,  after  payment  of  the  debts  and  legacies  afiecting  tke  iux, 
with  interest  and  costs,  according  to  the  decree,  should  be  paid  to  the  appeiiant; 
and  t^at  if  any  of  the  said  trust-lands  should  remain  unsold,  after  such  dels, 
legacies,  interest  and  costs  should  be  satisfied,  such  lands  should  be  oonvejedbyae 
trustees,  to  the  appellant  and  his  heirs,  at  his  and  their  costs :  and,  as  to  the  papBt 
of  any  of  the  8imple<»ntract  creditors,  out  of  the  money  arising  by  gsleoftfaetrat' 
estate,  in  case  the  personal  estate  should  be  deficient  for  the  payment  thereof,  m 
direct  complaint  being  made  thereof  by  the  appellant,  the  decree  wsa  to  stand; '■i' 
without  prejudice  to  the  appellant's  applying  to  the  Court  of  Chancery,  if '"*f 
ceived  himself  aggrieved  thereby,  to  vary  the  directions  in  the  said  decree,  too* 
ing  the  payment  of  the  simple-contract  creditors,  as  he  should  be  advised ;  asdw 
said  Court  of  Chancery  was  to  give  all  such  directions,  in  pursuance  of  this  on"' 
as  should  be  just     (Jour.  vol.  19.  p.  672.) 


Cask  2. — Richard  Burke, — Plaintiff;  Eichahd  Morgan, — Defend 
(in  Error)  [Slat  January  17 IV]. 
[See  1  Vict  c.  26.  s.  24.] 
A  papist  in  Ireland  cannot  make  a  will,  but  his  lands  shall  descend  to  all  l'i'''° 
equally ;  yet  if  the  heir  conforms  witliin  a  year  after  he  attains  hi»  ageoi  •  ■ 
he  may  enter.  .^ 

The  point  of  this  case  is  thus  more  accurately  Mated  in  8  Tin.  uul  ^ 
Ab.— "  A  will  shall  have  relation  only  to  the  testator's  death;  for  *''J.""r^ 
he  is  master  of  his  own  will ;  and  therefore  a  will  of  a  papist  in  ^^^.j^ 
held  to  be  avoided  by  a  subsequent  statute  made  in  that  kingdom,  f^*^ 
that  the  lands  of  papists  there  should  not  be  devisable,  but  descend  '"^ 
kind."  In  the  MSS.  Table,  so  often  cited,  both  points  are  stated  a***"" 
See  this  work,  tit  Statutes :  Will  [6  Bro.  P.  C.  486 :  7  ib.  433].  g, 

By  a  statute  made  in  Ireland,  2l8t  Sept  1703,  the  heir  of »  P^P'"''J|ji; 
the  Bishop's  certificate  of  his  conformity  within  a  year  after  hi»  *®!!tiei)ig 
yelt  he  may  conform  and  file  the  certificate  before  his  age  otH')^^ 
meant  only  as  an  encouragement  for  persons  to  renounce  popery. 
JuDQMMiT  of  the  Irish  Exchequer,  and  ExchequM-  Chamber,  A"* 
Viner,  vol.  8.  p.  273.  ca.  7 :  vol.  18.  p.  263.  oa.  3 :  vol.  19.  p.  528.  cs.  l^- 
2  Eq.  Ca.  Ab.  767.  ca.  3.  . 

•     the  Co'"' 

On  the  trial  of  an  ejectment,  brought  by  the  defendant  Morgan  m  »«  .  j^ 
Exchequer  in  Ireland,  for  recovering  certain  lands  in  the  county  of  ^''^L^  itf» 
found  a  special  verdict,  to  the  effect  following,  viz.  That  Henry  Blake  8a|-  .^  ^ji 
Patrick  Blake  his  eldest  son,  and  John  his  second  son ;  and  that  Patrick  •*'  .j^^jj)  ki! 
in  the  life-time  of  his  father,  leaving  issue  Henry  [366]  (tlie  lessor  of  the  p'*^  ^  f(e 
only  son  and  heir,  then  a  minor. — That  the  said  Henry  Blake  sen.  beingj^j — ^ 

•  The  arguments  of  counsel  at  the  bar  of  the  House,  on  hearing  thi«  •P™' 
to  be  stated  pretty  much  at  large  in  10  Mod.  237.  et  seg. 
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of  the  premiaee  in  question,  duly  made  his  vill,  dated  the  2&th  of  January  1702, 
whereby  he  devised  the  said  premises  to  one  Anthony  Browne,  a  papist,  and  his  heirs, 
to  the  use  of  his  daughter  Catherine  for  life ;  with  remainder  to  the  use  of  the  said 
John  Blake  for  life ;  remainder  to  the  use  of  all  and  enrery  the  sons  of  the  said  John 
Blake,  for  their  lives  successively,  remainder  to  their  several  sons  in  tail  male  succea- 
gively,  with  several  other  limitations  over;  wholly  disinheriting  the  said  Henry 
Blake,  his  grandson  and  heir-apparemt,  and  leaving  him  only  £200  to  be  raised  out 
of  the  rents  and  profita  of  the  premises,  and  to  be  paid  to  him  at  his  age  of  22  years, 
and  not  before;  declaring,  that  if  fid»  taid  grandion  ghouM  molest  any  person  to 
vhom  any  esteUe  teas  thereby  limited,  by  claiming  the  same  or  any  part  thereof,  then 
the  said  devise  to  him  of  the  said  £B00  should  cease. — That  by  an  act  of  Parliament 
made  in  Ireland  the  21st  of  September  1703,  intitled.  An  act  to  prevent  the  further 
groicth  of  popery,  it  is  enacted,  "  That  all  lands,  tenements,  and  hereditaments, 
▼hereof  any  papist  then  was,  or  should  thereafter  be  seised  in  fee-simple  or  fee-tail, 
should  be  of  the  nature  of  gavdkind ;  and  if  not  sold,  aliened  or  disposed  of,  by  such 
papist  in  his  lifetimes  for  good  and  valuable  consideration  of  money,  reaUy  and  bond 
fide  paid,  should,  for  such  estate,  descend  to,  and  be  inherited  by  all  and  every  the  sons 
of  such  papist,  in  any  way  inheritable  to  such  estate,  share  and  share  alike;  and 
should  not  descend  to  the  eldest,  being  a  papist,  as  heir  at  law  only ;  and  for  want  of 
such  issue,  should  go  to  all  and  every  the  daughters,  etc.  and  not  otherwise ;  notwith- 
standing any  grant,  settlement,  or  disposition  by  will  or  otherwise,  that  should  be 
made  by  sudh  papist,  other  than  such  sale,  alienation,  or  disposition  as  aforesaid. 
Proviso,  That  if  the  eldest  son,  or  heir  at  law  of  such  papist,  should  be  a  proteetant  at 
the  time  of  the  decease  of  such  papist,  the  lands  whereof  such  papist  should  be  so 
seised,  should  be  decreed  to  such  eldest  son,  or  heir  at  law,  according  to  the  course  of 
the  cMmnon  law  of  that  kingdom ;  so  as  the  certificate  of  the  Bishop  of  the  diocese 
wherein  he  should  inhabit,  testifying  his  conformity  to  the  church  of  Ireland,  as  by 
law  established,  should  be  inr<^ed  in  Chancery,  within  three  months  after  the  decease 
of  such  papist  And  if  the  eldest  son,  or  heir  at  law  of  such  papist,  who  should,  at 
the  time  of  the  decease  of  such  papist,  whose  heir  at  law  he  was,  be  of  the  age  of  21 
years,  should  become  a  protestant,  and  conform  himself  to  the  established  church  of 
Ireland,  within  one  year  after  tiie  decease  of  such  papist ;  or  being  then  under  the 
age  of  21  years,  should,  within  one  year  after  he  should  attain  that  age,  become  a 
protestant,  and  conform  himself  as  aforesaid  ;  that  then,  from  the  time  of  the  inrol- 
ment  in  Chancery  of  the  Bishop's  certificates  testifying  his  being  a  protestant,  and 
conforming  himself  in  manner  aforesaid,  such  inrolment  being  made  within  such 
year,  he  should  be  entitled  unto,  and  should  [367]  have  and  enjoy  from  "thenceforth, 
the  whole  real  estate  of  such  papist,  as  he  might  have  done,  if  he  had  been  a  protestant 
at  the  time  of  the  decease  of  such  papist,  as  aforesaid." — That  by  another  act  of  Par- 
liament, made  in  Ireland  the  5th  of  May  1709,  intitled.  An  act  for  explaining  and 
amending  an  act,  intitled,  An  act  to  prevent  the  further  growth  of  popery,  it  is  en- 
acted and  declared,  "  That  the  said  gavelkind  clause  should  take  effect  from  the  first 
day  of  that  session  of  Parliamflat,  wherein  the  same  was  made,  which  was  the  21st  of 
S^tember  1703.  And  that  no  person  or  persons,  who  had  turned  or  should  turn 
from  the  popish  to  the  protestant  religion,  as  by  law  established,  should  be  deemed 
or  takm  to  be  a  protestant,  within  the  intention  of  that  act,  or  should  take  any  benefit 
Ihereby,  notwithstanding  such  convert  should  procure  the  Bishop's  cwtificate ;  unless 
such  person  or  persons  should,  within  the  space  of  six  months  next  after  declaring 
himself  or  themselves  a  protieetant  or  protestants,  or  within  six  months  after  such 
person  or  persons  should  attain  the  age  of  18  years,  take  and  receive  the  hi^y  sacra- 
ment of  the  Lord's  Supper,  according  to  the  order  and  usage  of  the  church  of  Ireland ; 
and  make  and  subscribe  the  declaration,  pursuant  to  the  said  ctct  to  prevent  the 
further  growth  of  popery;  and  should  also  take  the  oath  of  abjuration,  and  file  in  the 
said  Court  of  Chancery,  of  in  some  other  of  his  Majesty's  four  courts  alt  Dublin,  a 
certificate  or  certificates  thereof,  in  like  manner  as  the  Bishop's  certificate  was  to  be 
filed." — ^That  the  said  Henry  Blake  sen.  on  the  3d  of  March  1703,  died  seised  in  fee  of 
the  premises,  and  was  all  his  life-time  a  papist;  and  that  the  said  John  Blake,  at  the 
time  of  his  father's  death,  was  a  papist;  that  the  said  Henry  Blake  jun.  at  the  time 
of  the  decease  of  his  said  grandfather,  was  a  papist;  and  that  all  the  legatees  in  the 
said  will  named  (except  the  said  Henry  Blake  jun.)  were,  at  the  time  of  finding  the 
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yerdict,  papists. — That  the  aaid  Henry  BlaJte  jun.  on  the  15th  of  julj-  17I3,c«ifoniH<l 
himself  before  his  Grace  William,  Lord  Archbiatiop  of  Dublin,  to  the  chun^of  Ir^ 
land,  as  by  law  established;  and,  on  the  17th  of  the  same  month,  filed  acertifiote 
thereof  in  the  Court  of  Chancery. — That  on  the  iih  of  October  following-,  he  took  tin 
sacrament  of  the  Lord's  Supper,  according  to  the  usage  of  the  eetaUished  dmiA  of 
Ireland ;  and,  on  the  6th  of  tJie  same  month,  took  the  oath  of  abjuration,  and  atit 
and  subscribed  the  declaration ;  and,  on  tiie  16th  filed  a  certificate  thereof  in  theniii 
Court  of  Chancery;  and,  that  the  said  Henry  Blake  jun.  conformed  himself  to  it 
church  of  Ireland,  as  by  law  established,  at  the  times  in  the  said  oertificstei  mes- 
tioned,  and  as  by  the  said  several  acts  of  Parliament  was  required. — ^Thatthenid 
Henry  Blake  jun.  was  f;randson  and  heir  of  the  said  Henry  Blake  sen.  rit.  son  ud 
heir  of  the  said  Patrick  Blake,  who  was  eldest  son  and  heir-apparent  »f  tlie  uid 
Henry  Blake  sen. ;  and  that  the  said  Henry  Blake  jun.  at  the  time  of  the  verdict, » 
within  the  age  of  21  years,  viz.  of  the  age  of  20  years.[368]. — ^The  jury  then  findtiK 
demise,  etc.  and  conclude  in  the  usued  manner. 

On  arguing  this  verdict  in  tiie  said  Court  of  Exchequer,  judgment  ws»  unuii- 
mously  given  for  the  lessor  of  the  plaintiff;  and  that  judgment  was  affirmed,  ost 
writ  of  error  in  the  Exchequer  Chamber.  The  defendant  therefore  brought  die 
present  writ  of  error  against  both  judgments;  insisting  (N.  Lechmere,  W.  Pe« 
Williams),  that  as  the  will  of  Henry  Blake,  the  grandfather,  was  made  before  the  &i 
act  of  Parliament;  and  as  fiie  will  must  be  admitted  to  be  a  good  one,  at  the  time  it 
was  made,  neither  of  the  acts  of  Parliament,  which  were  both  subsequent  to  die  will 
ought  to  be  construed,  so  as  to  make  that  will  void,  which  before  waa  good.  Thitit 
was  very  hard,  in  any  case,  for  the  law  to  have  a  retrospect,  and  especially  in  thecne 
of  a  penal  and  disabling  law ;  and  it  ^yas  contrary  to  such  oonstructions,  as  had  bew 
put  upon  acts  of  Parliament  of  the  like  nature.  That  if  such  a  constructira  vu  sv 
to  take  place,  so  as  to  set  aside  the  will,  the  act  of  Parliament  ought  to  have  yerj  pluo 
and  express  words  for  the  purpose ;  whereas  such  words  were  not  only  whoUy  wintiiif 
in  the  present  act,  but,  as  it  was  penned,  it  seemed  rather  to  import  the  coDtnn- 
But,  supposing  this  point  to  be  against  the  plaintiff  in  error,  and  that  the  lands  in 
question  were,  by  virtue  of  tlie  act,  to  descend  in  gavelkind ;  yet  the  lessor  of  the 
plaintiff  had  not,  by  his  pretended  conversion,  entitled  himself  to  these  lands ;  for. 
l^  the  firtrt;  act,  the  protestant  convert  ought  to  file  the  certificate  of  his  conT^iion, 
witiiin  a  year  after  his  attaining  the  age  of  21,  which  in  the  present  case  wis  w* 
done ;  the  lessor  of  the  plaintiff  being,  at  that  time,  and  long  afterwards,  an  infut; 
consequently,  he  had  not  complied  with  the  act ;  the  words  of  which  were  plain  ud 
positive,  and  its  meaning  undoubtedly  waa,  to  engage  a  steady  and  sincere  confw- 
mity,  and  not  such  a  one  as  an  infant  might,  under  the  temptati<«i  of  gain,  be  in- 
duced to  makei,  and  afterwards  retract,  even  during  his  infancy. 

In  support  of  this  judgment  it  was  agrued  (T.  Powys,  R.  Raymond),  that  tbongk 
the  testator's  will  was  made  before  the  first  act  took  place,  yet  he  did  not  die  rod 
five  months  afterwards ;  and  it  is  well  known,  that  no  estate  can  be  said  to  be  disponed 
of  by  will,  until  the  testator  dies.  That  in  this  case,  the  testator  might  have  n- 
vokeid  his  wiU,  and,  either  by  deed  or  otherwise,  have  given  the  estate  to  whom  to 
pleased ;  as  he  continued  to  be  seised  in  fee,  and  in  possession,  and  had  all  ■ponSit 
power  over  the  estate  during  his  life.  That  the  act  says,  "  When  the  papiat  dies 
seised  in  fee-simple,  the  estate  must  descend  in  gavelkind ;  ergo,  to  the  prote^^ 
heir ;"  and  therefore,  as  the  testator  died  seised  in  fee,  after  the  act  waa  made  and 
had  acquired  the  force  of  a  law,  (which  in  itself  was  a  revocation  of  the  wiB.)  the 
circumstance  of  the  will  being  ma^e  before  t^e  act  took  effect,  ou^t  not  oo  be  ow- 
strued  such  a  disposition  of  the  estate,  as  to  prevent  the  protestant  heir  from  baring 
the  benefit,  which  the  Parliament  deaiiy  intended  for  such  heirs,  [369]  as  should  re- 
nounce popery,  and  conform  themselves  to  the  protestant  religion.  That  the  vhok 
design  of  the  act,  was  to  give  encouragement  to  persons  professing  the  popidi  n- 
ligion,  to  renounce  the  errors  of  that  persuasion,  and  conform  to  the  estahliehtd 
church  ;  and,  for  which  purpose,  upon  complying  with  the  forms  of  the  act,  they  «•* 
to  be  exempted  from  the  disabilities  which,  without  such  a  compliance,  they  would 
unavoidably  incur.  That  the  purport  of  the  act  made  it  absolutely  necessaiT,  to 
limit  a  certain  time  for  the  conversion  of  a  popish  heir,  and  the  inrolmMtt  of  kit 
certificate,  in  order  to  prevent  tiie  many  inooDTeniemcies  which  might  otherwise 
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arise ;  but  the  act  in  giving  such  heir  a  year  for  his  conformity,  after  he  should  attain 
21,  designed  him  a  favour,  namely,  that  he  should  have  a  reasonable  time  to  conform, 
before  he  should  be  deprived  of  the  inheritance ;  which,  but  for  this  acft,  he  would  by 
law  have  been  entitled  to :  but  it  could  never  be  the  design  of  the  legislature,  that 
peroens  co«foi-ming  vithin  the  time  limited  for  their  conversion,  should  not  at  least 
be  equally  entitled  to  the  benefit  and  encouragement  of  it,  with  those  who  oonformed 
at  the  time;  and  thereby  persevered  in  their  errors,  *to  the  utmost  period  of  their 
being  aUe  to  do  it,  witix  impunity. 

AccoKoiNGLT,  after  hearing  counsel  on  this  writ  of  error,  it  was  okdbrhd  and 
ASJTTDGBO,  that  the  judgment  given  in  the  said  Court  of  Exchequer,  and  the  affirm- 
ance thereof  in  the  Exchequer  Chamber,  should  be  affirmed ;  and  that  the  said  writ 
of  error,  with  the  transcript  of  the  record,  should  be  remitted  to  the  said  Court  of 
Exchequer  in  Ireland,  to  the  end,  the  said  Richard  Morgan  might  have  execution 
of  the  said  judgment,  as  if  no  such  writ  of  error  had  been  brought  into  the  House : 
and  it  was  further  ordered,  that  the  plaintiff  in  error  should  pay  to  the  defendant  in 
error,  the  sum  of  £40  for  his  costs  in  the  House.     (Jour.  vol.  20.  p.  690.) 


Cask  3. — Egbert  Cusack  &  Ux., — Appellants ;  William  Bulkley, — 
Bespondmt  [8th  March  1719]. 

[Mew's  Dig.  xii.  98.] 

By  the  Irish  acts  of  Parliament,  for  preventing  the  growth  of  popery,  papists  are 
disabled  from  holding  leases  of  lands  for  any  term  exceeding  31  years,  and 
under  a  rent  of  not  less  than  two  thirds  of  the  improved  yearly  value,  at  the 
time  of  making  such  lease.  The  Court  of  Chancery  may,  upon  evidence, 
determine  the  question  of  value,  without  sending  it  to  a  jury;  and  may  also 
give  full  relief  to  a  protestant  discoverer,  under  those  acts,  without  putting 
him  to  his  remedy  at  law. 
Dbcrbs  of  the  Commissioners  of  the  Irish  Chancery  affibubd. 

By  an  act  of  Parliament  made  in  Ireland,  2  Ann.  intitled.  An  act  to  prevent  the 
further  growth  of  popery,  it  was  enacted,  "  That  every  papist,  or  person  professing 
the  popish  religion,  [370]  should,  from  and  after  the  24:th  day  of  March  1703,  be 
disabled  and  made  incapable  to  buy  and  purchase  any  manors,  lands  or  tenements, 
Br  any  rents  or  profita  out  of  the  same,  or  any  leases  or  terms  thereof,  other  tiian  any 
term  of  yean  not  exceeding  31  years,  whereon  a  rent  not  less  than  two  thirds  of  the 
improved  yearly  value,  at  the  time  of  making  such  lease  of  the  tenements  leased  should 
be  reserved ;  and  tiiat  all  estates,  terms  or  interests,  other  than  such  leasee  not  ex- 
ceeding 31  years,  from  and  after  the  24th  of  March,  to  be  bought  and  purchased  by 
9T  for  the  use  of  any  papist,  or  person  professing  the  popish  religion,  should  be 
utterly  void  and  of  none  effect,  to  all  intents,  constructions  and  purposes." 

By  another  statute  made  in  that  kingdom,  8  Ann.  for  explaining  and  amending 
the  formar  act,  it  was  enacted,  "  That  all  collateral  and  other  securities,  by  mortgages, 
judgments,  statutes-merchant,  and  of  the  staple,  or  otherwise  howsoever,  which  had 
been  made  or  entered  into,  to  support  or  make  good  any  bargain,  sale,  confirmation, 
release,  feoffment,  lease  or  other  conveyance,  contrary  to  the  said  former  act,  should  be 
null,  void,  and  of  no  effect  to  such  person  or  persons  so  purchasing  any  of  the  said 
ands  or  tmements,  in  trust  for,  or  for  the  benefit  of  any  papist  or  person  professing 
^e  popish  religion,  as  likewise  to  any  such  papist  or  person,  his,  her,  or  their  heirs 
ind  assigns  respectively:  and  that  all  such  lands,  tenements  and  hereditaments,  sa 
onveyed  or  leased,  or  to  be  conveyed  or  leased  to  any  papist,  or  to  the  use  of ,  or  in  trust 
for,  any  papist ;  and  all  such  collateral  securities,  to  secure  and  make  good  the  same, 
night  be  sued  for  by  any  protestant  or  protestanti,  by  kit,  her,  or  their  proper  action 
'eal,  peraonal  or  mixed,  founded  on  that  act,  in  any  of  her  Majesty's  Courts  of  Law, 
yr  in  any  Court  of  Equity,  if  the  nature  of  the  case  should  require  it :  and  the  plain- 
tiff or  demandant  in  such  suit,  upon  proof  that  such  purchase  or  lease  was  made  in 
ymtt  for  any  papist,  or  under  any  confidence  to  or  for  any  papist,  or  for  his,  her,  or 
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their  benefit  or  advantage,  by  receiving  the  rents,  issues  or  profits  thereof,  or  other- 
wise,  should  obtain  a  verdict  and  judgment,  or  a  decree  thereupon,  and  should  recover 
the  same,  and  have  execution  to  be  put  into  the  seisin  and  possession  thereof,  to  hold 
and  enjoy  the  same  according  to  the  estate,  us^,  trust,  interest  or  confidence,  which 
such  papist  should  have  had  therein,  had  he,  she,  or  they  been  qualified  to  purchase, 
hold  or  enjoy  the  same."  And  for  the  better  discovery  of  such  trusts  for  papists,  it 
was  thereby  further  enacted,  "  That  it  might  be  lawful  for  any  proteetant  or  prot»- 
tants,  to  prefer  one  or  more  bill  or  bills  in  her  Majesty's  high  Court  of  Chancery,  or 
Exchequer,  against  any  person  or  persons  concerned  in  any  such  sale,  lease,  mortgage 
or  incumbrance,  and  against  all  persons  privy  to  such  trust  and  confidence^  and 
compd  them  to  discover  and  detect  the  samei,  to  which  no  plea  or  demurrer  should  bs 
allowed;  and  that  tuch  antwer  should  be  good  evidence  against  the  defendant  m 
actions  to  he  [3713  brought  upon  that  act,  and  all  itmes  in  actions  and  sviis  founded 
upon  that  act,  should  be  tried  by  none  but  known  protestants." 

Maximilian  Grindon,  being  seised  in  fee  of  the  lands  of  Philpott's  Town  and 
Dunderry,  in  the  county  of  Meath  in  Ireland ;  by  indenture  of  leas^  dated  the  6th  of 
May  1696,  demised  the  same  to  Patrick  Cusack,  a  papist,  (the  appellant  Roberfi 
father,)  for  21  years,  at  the  yearly  rent  of  £50,  over  and  above  quit-rent  and  taxes. 

By  articles,  dated  the  18th  of  May  1704,  made  on  the  marriage  of  the  appdlanti, 
(whidi  was  after  the  first  act  against  popery  took  effect,)  the  said  Patrick  Cusack 
covenanted,  to  demise  to  his  said  son  the  appellant  Robert,  the  said  lands  of  Dun- 
derry, among  others,  for  the  then  unexpired  residue  of  the  said  Patrick's  term ;  and, 
accordingly,  by  deed  under  his  hand  and  seal,  dated  the  20th  of  the  same  month,  he 
did  demise  the  said  lands  to  the  appellant  Robert  for  13  years,  being  the  remainder 
of  his  said  term.  And  under  this  lease,  the  appellant  Robert  entered  and  enjoyed 
accordingly. 

On  the  29th  of  November  1707,  the  appellant  Robert  obtained  from  the  said 
Maximilian  Grindon  a  lease  of  the  said  lands  of  Philpott's  Town  and  Dunderry,  for 
a  term  of  31  years,  to  commence  from  the  expiration  of  the  former  lease  to  Patrick 
Cusack,  (which  was  not  till  May  1717,)  at  the  like  yearly  rent  of  £50,  over  and 
above  quit-rent  and  taxes :  so  that  tiie  appellant  Robert,  who  was  likewise  a  papist, 
had  then  a  subsisting  interest  in  the  said  lands  of  41  years. 

In  1711,  Grindon  conveyed  the  inheritance  of  these  lands  to  one  Bruen  Worthing- 
ton ;  to  whom  the  appellant  Robert  attorned  tenant,  and  paid  his  rent  aooordingly. 

But  in  Trinity  term  1714,  the  respondent  exhibited  tus  bill  in  the  Court  of  Chan- 
cery in  Ireland,  against  the  said  Patrick  Cusack  and  Margaret  his  wife^  and  the 
appellant  Robert ;  stating,  that  the  said  lease  for  31. years  made  to  Robert,  was  taken 
in  trust  for  the  said  Patrick  Cusack  and  his  wife,  who  were  both  papists ;  but  that  if 
it  had  been  made  to  Robert,  for  his  own  use,  yet>  as  he  was  also  a  papist,  and  as  the 
lease  itself  was  to  commence  in  reversion,  and  the  rent  reserved  was  less  than  two 
thirds  of  the  improved  yearly  value,  he  the  said  Robert  was  not  capable  of  taking  the 
benefit  thereof ;  and  therefore  the  bill  prayed,  that  the  plaintiff  might  have  the  b^efit 
of  the  said  lease,  as  a  protestant  discoverer,  according  to  the  said  acts  of  Parliameot 

The  defendant  Robert,  by  his  answer  to  this  bill,  denied,  that  the  lease  in  question 
was  in  trust  for  his  said  father  or  mother,  or  any  other  person ;  and  insisted,  that  ho 
was  capable  of  taking  the  same,  notwithstanding  the  said  statutes;  for  that  the  rent 
reserved,  was  more  than  two-thirds  of  the  improved  yearly  value  of  the  lands,  at  the 
time  of  making  the  said  lease. — The  other  defendants  answered  to  the  same  effect, 
and,  soon  afterwards,  the  defendant  Patrick  died. 

[372]  On  the  3d  of  February  1718,  the  cause  was  heard  before  the  Lord  Oii^ 
Baron  Gilbert  and  Mr.  Justice  Macartney,  two  of  the  Lords  Commissions  for 
hearing  and  determining  causes  in  the  Court  of  Chancery  in  Ireland;  when  it  was 
ordered  and  decreed,  that  the  said  31  years  lease  should  be  in  trust  for  tho  plaintiff, 
as  a  protestant  discoverer,  upon  the  said  acts  of  Parliament ;  and  that  he,  his  executors, 
administrators  and  assigns  should  have  and  enjoy  the  full  benefit,  term  and  interoft 
in  tlie  said  lands,  as  the  defendant  Robert  was,  by  the  said  lease,  to  have  done;  and 
that  the  said  defendant  Robert  shoiild  account  with  the  plaintiff  for  th,e  rents  and 
profits  of  the  premises,  from  May  1717,  when  the  said  lease  commenced,  and  it  was 
referred  to  a  Master  to  ascertain  the  same ;  and  an  injunction  was  awarded,  to  estab- 
lish and  quiet  the  plaintiff  in  the  possession  of  the  said  premises  during  the  said 
term. 
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The  defendant,  being  dissatisfied  with  this  decree,  applied  for  a  re-hearing,  upon 
the  ground  of  the  Court's  having  determined,  without  a  trial  at  law,  that  tixe  rent 
reserred  on  the  lease  was,  at  the  time  of  granting  it,  lees  than  two-thirds  of  the  im- 
proTed  yearly  value  of  the  demised  premises ;  and  had  founded  their  decree  singly 
on  that  position,  though  the  contrary  was  proved  in  the  cause,  by  persona  well  ac- 
quainted with  the  value  of  lands  in  generaj,  and  the  nature  and  condition  of  that 
farm  in  particular. 

Accordingly,  on  the  14th  of  February  1718,  the  cause  was  re-heard  before  the 
Lord  Chief  Justice  Foster  and  Mr.  Baron  St.  Leger,  two  otiier  of  the  Commissioners 
for  hearing  and  determining  causes  in  the  said  Court  of  Chancery  in  Ireland ;  when 
the  Court  was  of  opinion,  that,  by  the  first  act  of  Parliament,  papists  were  disabled 
from  taking  leases  in  reversion  for  31  years,  even  at  two-thirds  of  the  improved 
value;  resembling  it  to  the  case  of  a  tenant  for  life,  with  power  to  make  leases  for  31 
years,  where  it  has  been  held,  that  the  power  extends  only  to  make  leases  in  possession ; 
but  this  point  being  much  debated,  the  court  took  time  to  consider ;  and,  on  the  25th 
of  the  same  month,  affirmed  the  former  decree  in  toto. 

The  Master,  by  his  report  of  the  27th  of  April  1719,  certified,  that  there  was  due; 
to  the  plaintiff  for  the  profita  of  the  said  lands,  for  two  years  from  May  1717,  at 
88.  per  acre,  which  was  the  lowest  that  even  the  defendant's  own  witnesses  had  proved 
tile  same  to  be  worth,  the  sum  of  £226  Ss.  And  this  report  was  afterwards  confirmed. 
But,  instead  of  paying  the  money  so  reported  due,  the  defendants  appealed  from 
both  the  decrees ;  insisting  (S.  Cowper,  C.  Phipps),  that  the  Court  of  Chancery  had 
no  jurisdiction  or  authority  by  the  said  acts  of  Parliament,  to  make  such  decrees  or 
orders ;  the  nature  of  the  case  not  requiring  relief  in  a  Court  of  Equity,  in  regard  there 
vag  no  trust,  or  executory  agreement  to  be  performed ;  and  Ijierefore,  if  the  respon- 
dent, as  a  protestant  discoverer  or  informer,  had  any  colour  of  right  or  title  to  the 
premises,  he  ought  to  have  sued  for  the  same  by  a  proper  action  at  law,  according  to 
the  directions  of  [373]  the  act  8o  Annae ;  and  the  utmost  he  could  have  hoped  for  in  a 
Court  of  Equity,  was  a  discovery  on  oath,  to  be  made  use  of  as  evidence  at  law.  That, 
where  there  was  a  variety  of  evidence,  touching  the  yearly  value  of  the  lands,  (as  in 
the  present  case  there  was,)  the  Court  of  Chancery  ought  not  to  have  made  &  decree  on 
that  foundation ;  unless  the  real  yearly  value  had  been  first  ascertained  by  a  verdict. 
That,  notwithstanding  any  thing  contained  in  the  said  acts  of  Parliament,  it  waei 
apprehended,  that  papists  were  as  well  qualified  to  take  and  buy  leases  fdr  31  years, 
either  in  possession  or  reversion,  at  two-thirds  of  the  improved  yearly  value,  as  they 
rere  before  the  making  of  the  first  act ;  in  regard  the  exception  out  of  the  disability 
vas  not  confined  to  leases  in  possession;  and  therefore  papists,  as  to  leasee  for  31 
fears,  whether  in  possession  or  reversion,  were  left  as  much  at  large,  as  they  were 
!)efore  the  making  of  the  statutes,  provided  two-thirds  of  the  improved  value  was 
reserved.  And,  if  the  legislature  had  meant  to  exclude  papists  from  taking  leases 
For  31  years,  to  commence  in  futuro,  they  would  have  expressed  themselves  in  the 
lame  manner  as  other  disabling  statutes  are  penned ;  by  saying,  other  than  any  term, 
wt  exceeding  31  years,  from  the  time  of  making  or  granting  tuch  lease.  That  the 
sate  of  a  tenant  for  life,  with  a  power  to  make  leases  for  31  years,  (so  much  relied  on 
ktthe  hearing,)  bore  little  or  no  resemblance  in  point  of  reason  with  the  present  case ; 
for  there,  the  tenant  for  life,  hy  reason  of  the  narrowness  of  his  estate,  wanted  an 
nprees  power  to  enable  him ;  and,  as  that  power  tended  to  charge  the  reversion  oi; 
'emainder  of  a  third  person,  it  was  of  course  to  be  construed  strictly,  and  restrained 
m  much  as  the  words  would  bear :  whereas,  in  this  case,  it  was  not  pretended  that 
here  was  any  want  of  power  in  the  lessor,  but  a  new  disability  was  supposed  to  be 
irought  upon  the  lessee ;  which,  being  against  common  right,  ought  to  be  construed 
trictly,  and  the  exception  out  of  it,  was,  by  necessary  consequence,  to  be  expounded 
Host  beneficially  for  the  lessee,  and  extended  as  far  in  his  favour,  as  the  words  in  the 
xoeption  could  possibly  admit.  And  that,  without  straining  the  proviso  relative 
0  leases,  papist**  were  effectually  disabled  to  make  any  acquisitions  that  might  be 
irejudicial  to  the  protestant  interest  of  that  kingdom ;  they  being,  by  another  clause 
a  tiie  said  act,  utterly  excluded  from  enjoying  the  estate  of  a  protestant ;  and  their 
wn  estates  being  descendible  in  gavel-kind,  unless  sold  to  a  protestant. 

On  the  other  side  it  was  contended  (T.  Lutwyche,  R.  Raymond),  That  the  whole 
cope  and  tendency  of  the  two  acts,  was  for  the  better  settling,  supporting  and  en- 
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couraging  the  protestant  interest  in  Ireland,  and  for  reducing  the  power  and  influence 
of  papistB,  by  lessening  their  estates  and  interests  in  lands  in  that  kingdom ;  and 
therefore,  those  acts  ought  to  be  construed  in  the  most  liberal  sense,  in  favour  of 
that  rdigion  and  interest,  for  whose  encouragement  they  were  made.  That,  if  upon 
the  construction  of  the  acts,  papists  should  be  allowed  to  take  leasee  for  31  jears,  to 
commence  in  reversion  ;  they  might,  by  parity  of  reason,  take  reversion  upon  rerer- 
sion,  80  as  at  once  to  [374]  settle  tiie  lands  of  Ireland  in  the  hands  of  papists,  for 
any  number  of  years  to  come.  That  it  was  plain  from  the  leases  and  writings,  pro- 
duced and  read  at  the  hearing  of  the  cause,  that  the  appellant  Robert,  a  papist,  had 
in  him  at  one  and  the  same  time,  an  interest  for  forty-one  peart,  which  made  ti» 
lease  for  thirty-one  yeart  void.  And  that  all  tlie  witnesses,  on  both  sides,  agreed  in 
their  testimony,  that  the  rent  reserved  on  the  lease  for  31  years,  did  not  amount  to 
two-thirds  of  the  yearly  value  of  the  lands ;  and  therefore,  to  direct  an  issue  at  law,  u 
the  appellant  would  have  had,  would  have  been  to  give  him  an  opportunity  of  sap- 
plying  the  defect  of  his  former  evidence;  which  might  possibly  prove  an  inlet  to 
perjury,  and  consequently  was  not  to  be  permitted  by  a  Court  of  Equity. 

Accordingly,  after  hearing  counsel  on  this  appeal,  it  was  ordbrbd  and  AnjuncB), 
that  the  same  should  be  dismissed;  and  the  several  decrees  therein  complained  of, 
affirmed.     (Jour.  vol.  21.  p.  259.) 


Cask  4. — John  Thobnby, — Plaintiff;  Thomas  Fleetwood  and  others, — 
Defendants  (in  Error)  [25th  February  1720]. 

A  tenant  in  tail,  educated  in  a  popish  seminary,  is  capable  of  suffering  a  oommoo 
recovery. 

JuDOUBNT  of  the  Court  of  Common  Pleas  affirhbd. 

10  Mod.  113.  356.  406 :  Viner,  vol.  3.  p.  174.  ca.  17 ;  239.  note  to  ca.  5 :  vol.  13.  p.  445. 

ca.  6 :  vol.  14.  p.  270.  ca.  1 ;  583.  note  to  ca.  4 :  vol.  18.  p.  222.  note  to  ca.  4. 6: 

Com.  207 :  1  Stra.  318 :  LiU.  Ent.  524 :  11  Mod.  355. 

The  plaintiff  brought  an  ejectment  against  the  defendants,  for  divera  lands  a&d 
tenements  in  the  county  of  Stafford ;  and  in  Hilary  term  1711,  on  a  trial  at  bar  in 
the  Court  of  Common  Pleas,  a  special  verdict  was  found ;  by  which  it  appeared. 

That  Charles  Lord  Gerrard,  being  seised  in  fee  of  tiie  premises  in  question,  <» 
his  marriage  with  the  Lady  Jane  Digby,  made  a  s^^tlement  of  them,  dated  the  38tli 
and  29th  of  November  1660,  to  the  use  of  himself  for  life;  then,  as  to  part,  to  tfae 
Lady  for  life ;  remainder,  as  to  the  whole,  to  the  first  and  other  sons  of  that  marriage. 
successively  in  tail  male;  remainder  to  the  heirs  male  of  the  body  of  Lord  Charles: 
remainder  to  the  heirs  male  of  the  body  of  Thomas,  the  first  Lord  Gerrard,  his  gnat 
grandfather ;  remainder  to  his  own  right  heirs. — That  Lord  Charles  and  his  Ladr 
left  issue  Lord  Digby,  tlieir  only  son,  who  died  in  1684,  hum  issue  male,  leaving  Elia- 
beth  Duchess  of  Hamilton,  (tlie  lessor  of  the  plaintiff,)  his  only  daughter  and  heir 
at  law. — That  Thomas,  the  first  Lord  Gerrard,  had  issue  two  sons ;  Gilbert,  the  grand- 
father of  Lord  Charles,  the  settlor,  and  John,  who  had  issue  Richard  ;  which  Richard 
had  issue  four  sons,  namely  Charles,,  (hereafter  distinguished  by  the  name  of  the 
second  Lord  Charles,)  [376]  William,  Philip,  and  Joseph,  and  one  daughter  Frances, 
married  to  the  defendant  Tliomas  Fleetwocii. — That  John,  and  Richard  hia  son,  died 
before  Lord  Digby ;  that  the  second  Lord  Charles,  Lord  William,  and  Lord  I4ulip. 
the  sons  of  Richard,  were  sent  out  of  England  to  be  educated  in  a  popish  aeminaTT 
at  St.  Omers,  where  they  resided  several  years,  and  were  bred  up  in  the  popish  reli- 
gion; that  upon  the  death  of  Lord  Digby,  the  second  Lord  Charles  returned  to 
England,  claiming  to  be  next  heir  male;  and,  during  the  infancy  of  the  Doches. 
suffered  two  common  recoveries  of  the  premises,  and  declared  the  uses  thereof  to 
himself  in  fee:  he  then  made  a  settlement  thereof  on  his  marriage,  and  afterwards 
died  a  papist,  without  male  issue. — ^That  William  and  Joseph,  hia  brothers,  died  in 
his  lifetime,  without  issue;  that  Philip,  his  other  brother,  was  living,  but  was  » 
profeet  papist ;  and  that  one  Roger  Owen  was  his  nearest  protestant  rdation. 
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Upon  arguing  this  verdict  in  the  Court  of  Common  Pleas,  the  defendants  obtained 
judgment;  but  on  a  writ  of  error  in  the  Court  of  Eing's  Bench,  the  Judges  were 
equally  divided  in  opinion,  the  Lord  Chief  Justice  and  Mr.  Justice  Forteecue  being 
of  opinion,  that  the  judgment  below  was  erroneous,  and  ought  to  be  reversed,  Mr. 
Justice  Powis  and  Mr.  Justice  Eyre  being  of  tiie  contrary  opinion ;  and  therefore, 
upon  the  request  of  the  plaintiff's  counsel,  the  Court  was  pleased  to  affirm  the  judg- 
ment, in  order  to  expedite  the  determination  of  the  matter  in  the  House  of  Lords 
upon  the  present  writ  of  error;  and,  in  the  rule  for  judgment,  that  was  declared  to 
be  the  reason  of  their  affirmance. 

The  counsel  for  the  plaintiff  (P.  Yorke,  T.  Reeve)  said,  the  only  question  upon  this 
v«dict  was,  Whether  any  title  could  be  found  for  her  Grace  the  Duchess  of  Hamilton, 
under  the  settlement  of  the  first  Lord  Charles,  to  whom  she  was  grand-daughter  and 
heir,  and  also  heir-general  of  her  family) 

And,  in  arguing  this  question  they  insisted,  that  it  was  evident,  beyond  all  con- 
tradiction, that  the  Duchess  was  right  heir  of  the  first  Lord  Charles^  and  would  be 
entitled  by  virtue  of  the  limitation  in  the  settlement  to  his  right  heirs ;  and  that 
nothing  could  stand  in  the  way  of  this  limitation,  if  none  could  take  as  heir  male 
of  the  body  of  Thomas,  the  first  Lord  Gierrard,  the  former  limitations  being  all  spent. 
That  there  were  none  who  could  pretend  so  to  take,  unless  the  second  Lord  Charles, 
who  suffered  the  recoveries,  or  Philip,  who  was  living  at  the  time  of  the  verdict ;  but 
it  was  found  by  the  jury,  that  both  of  them,  in  the  life-time  of  Lord  Digby,  were  sent 
out  of  England,  witii  an  intent  to  be  educated  in  a  foreign  popish  seminary,  where 
they  resided  for  several  years,  and  always  continued  in  the  profession  of  the  popish 
religion.  That  by  the  statute  1st  James  I.  c.  4.  it  was  enacted,  "  That  all  and  every 
person  and  persons,  under  the  Eing's  obedience,  which  should  pass  or  go  beyond  the 
seas  to  the  intent,  to  enter  into,  or  be  resident  in  any  college,  seminary,  or  house  of 
Jesuits,  priests,  or  any  other  popish  order,  profession,  or  calling  whatsoever,  or 
repair  in  or  to  the  same  to  be  instructed,  persuaded,  or  8trengtli-[376]-ened  in  the 
popish  religion,  or  in  any  sort  to  profess  the  same,  should,  by  authority  of  the  said 
act,  a»  in  reipect  of  him  or  herself  only,  and  not  to  or  in  respect  of  any  of  his  heirs 
or  posterity,  be  disabled  and  made  incapable  to  inherit,  purchase,  take,  have,  or 
enjoy,  any  manors,  lands,  tenements,  annuities,  profits,  commodities,  hereditaments, 
goods,  chattels,  debts,  duties,  legacies,  or  sums  of  money,  within  the  realm  of  England, 
or  any  other  of  hie  Majesty's  dominions;  and  tiiat  all  and  singular  estatas,  terms, 
and  other  interests  whatsoever,  to  be  made,  suffered,  or  done  to  or  for  the  use  of 
any  such  person  or  persons,  or  upon  any  trust  or  confidence  mediatdy  or  imme- 
diately, to  or  for  the  benefit  or  relief  of  any  such  person  or  persons,  should  be 
utterly  void  and  of  none  effect,  to  all  intents,  constructions,  and  purposes."  That 
the  intent  of  this  act  was  plainly  to  discourage  and  prevent  a  foreign  education  in 
the  popish  religion ;  a  religion  which  teaches  all  its  proselytes  obedience  to  a  foreign 
power,  but  those  who  receive  their  instructions  in  it  in  foreign  seminaries  from  the 
discipline  of  Jesuits,  generally  return  with  principles  more  averse  to  civil  govern- 
ment^ than  otiiers  of  the  same  profession,  and  more  pernicious  and  destructive  to 
the  monarchy  established,  and  the  peace  and  welfare  of  their  native  country :  the 
penalties  thought  necessary,  therefore,  for  preventing  so  great  inconvenienciee  were, 
that  the  person  who  went  abroad  for  such  evil  purposes,  should  be  capaUe  of  no 
estate  at  his  return,  whereby  he  would 'have  less  ability  of  doing  mischief.  That 
the  words  were  express,  he  shall  be  disabled,  and  made  incapable  to  inherit,  purchase, 
take,  have  or  enjoy,  any  manors,  lands,  etc.  within  this  realm;  and  the  consequence 
was  manifest,  that,  if  the  second  Lord  Charles  and  Philip  his  brother  could  not  take, 
then  the  recoveries  suffered  by  Charles  must  be  void,  and  the  estate  could  never  vest 
in  Philip ;  and  no  person  being  capable  to  take,  have,  or  enjoy,  under  the  limitation 
to  the  heirs  male  of  the  body  of  Thomas  Lord  Gerrard,  the  estate  must  devolve  to 
the  Duchess,  as  right  heir  of  Lord  Charles  the  settlor. 

The  plaintiff's  counsel  then  proceeded  to  state  (for  the  purpose  of  answering) 
some  objections  made  on  the  part  of  the  defendants ;  as  1st,  That  the  statute  did  not 
induce  any  abscdute  disability  to  take  the  estate,  for  it  was  said,  he  should,  in  respect 
of  himself  only,  and  not  in  respect  of  any  of  his  heirs  or  his  posterity,  be  disabled 
to  inherit,  purchase,  take  or  enjoy,  etc.  and  it  contained  a  clause,  that  on  his  con- 
formity to  the  church  of  England,  he  should  be  discharged  from  such  disability; 

741 


Digitized  by 


Google 


VBBOWN.  THORNBY  V.  FLEETWOOD  [1720] 

from  whence  it  followed,  that  the  estate  must  vest  in  the  ancestor,  in  order  to  trans- 
mit the  same  to  his  heir  or  posterity,  and  that  the  offender  against  the  act,  should 
only  forfeit  the  profits  of  the  estate  until  conformity.  3dly,  That  a  contrary  con- 
struction of  the  statute,  would  not  answer  all  cases  which  might  happen;  for  ui 
estate  might  be  vested  before  the  offence  committed,  and  then  tiie  party  could  odIt 
be  disaUed  to  have  and  enjoy;  and  that  the  penalty  should  be  uniform  in  relatii>n  to 
all  offences  against  the  act.  3dly,  That  the  act  [377]  being  silent,  how  or  to  whom 
the  estate  should  go  if  the  offender  could  not  take  it,  it  must  go,  as  in  other  cases  of 
forfeiture,  to  the  Crown.  4thly,  That  the  statute  3  Car.  I.  c.  2.  had  ascertained  this 
matter,  by  giving  the  forfeiture  of  the  estate  upon  conviction,  to  the  Crown,  wherebj- 
the  statute  of  I  Jac.  I.  was  altered,  or  at  least  in  this  respect,  explained.  Sthly,  That 
during  the  life  of  Philip,  the  estate  tail  must  have  continuance ;  and  till  the  deto-- 
mination  of  it,  the  limitation  to  the  Duchess  could  not  take  place.  Gthly,  That  several 
acta  of  pardon  had  pardoned  the  offence  of  Philip.  And  7thly,  That  protestant  pur- 
chasers might  suffer,  by  reasoi?  of  the  disabilities  inflicted  on  persons  sent  abroad 
to  be  educated  in  the  popish  rdigion,  if  the  act  1  Jac.  I.  should  be  construed  ta 
prevent  any  estate  from  vesting  in  such  offender. 

To  the  first  of  these  objections  it  was  answered,  that  the  construction  thereby 
contended  for,  duded  the  act,  and  rendered  it  vain  and  of  no  force ;  for  if  the  estate 
should  vest  in  the  offender,  and  the  profits  only  be  forfeited,  it  would  be  easy  for  him, 
whenever  any  attempt  should  be  made  to  take  advantage  of  the  forfeiture,  to  coiiv«v 
away  the  estate,  and  thereby  render  any  such  attempt  ineffectual ;  besides,  it  seemed 
very  extrBwrdinary  to  say  that  a  disability  to  inherit,  purchase,  take,  have  or  cBJoy. 
should  signify  no  more  than  the  word  enjoy  alone  would  signify ;  nor  was  it  probaUe. 
that  the  legislature  would  use  so  many  words  of  known  and  remarkable  force  and 
import  in  the  law,  if  they  intended  nothing  by  them.  That  the  same  Parliament  in 
their  ne.xt  session,  used  very  different  expressions,  where  they  meant  to  deprive  the 
party  only  of  the  profits  of  the  estate  j  for,  in  the  statute  of  3  Jac.  I.  c.  5.  which  inflict* 
a  penalty  on  children  going,  or  being  sent  b^ond  sea  without  licence,  of  losing  the 
profits  of  their  estates  till  conformity,  the  words  are,  "  That  such  child  or  childi«o 
shall  take  no  benefit  by  any  gift,  conveyance,  descent,  devise,  or  otherwiaei,  of  snr 
lands,  etc.  until  they  take  the  oaths  therein  prescribed ;  and  that,  in  the  mean  time, 
tlie  next  of  kin,  not  being  a  recusant,  shall  have  and  enjoy  such  lands,  etc  till  con- 
formity, and  then  account  for,  and  restore  to  the  party  conforming,  the  profits  » 
received."  Therefore,  it  could  not  well  be  conceiv&d,  but  that  something  more  was 
intended,  when  the  legislature  enacted,  that  the  offender  should  be  disabled,  and 
made  incapable  to  inherit,  purchase  or  take,  as  well  as  to  have  benefit  of,  or  en/ojf, 
etc. ;  and  that^  upon  conformity,  the  party  offending  should  be  freed  and  discharged 
from  all  disabilities  and  incapacities,  without  any  mention  at  aJl  of  the  profit* 
throughout  the  whole  act.  And  though  the  disability  was  personal  only  in  respect 
of  the  offender,  and  not  of  his  posterity,  it  did  not  follow  but  that  the  estate  might 
cease  in  respect  of  one,  and  revive  in  respect  of  another,  by  force  of  an  act  of  Parlia- 
ment ;  when  the  rules  of  law  wiU  admit  as  great  variations  or  changes  of  estates,  to 
answer  the  exigence  and  justice  of  the  case,  or  the  convenience  [378]  of  the  partiei; 
as  in  the  cases  of  a  posthumous  heir,  moveable  inheritances,  partitions,  exchan|8. 
or  the  like. 

To  the  second  objection  it  was  answered,  that  it  would  be  a  harsh  exposition  to 
say,  that  the  words  which  made  the  offender  incapable  to  inherit,  purehcue,  or  tai<, 
should  be  rejected,  or  made  useless  in  all  cases,  because  some  cases  might  happoi 
wherein  they  could  not  take  effect.  It  was  probable,  that  in  most  cases  the  offenee 
would  be  committed,  before  the  estate  vested ;  but  if  in  some  cases  it  should  happen 
otherwise,  the  most  natural  construction  was,  that  the  words  have  and  enjoy,  were 
added  for  that  reason,  that  all  cases  might  be  comprised ;  that  the  offender  should 
be  disabled  to  inherit,  purcliase  or  take,  when  the  inheritance  or  estate  was  not  vet 
vested ;  and  where  it  was,  that  he  should  be  disabled  to  have  or  enjoy :  by  this  con- 
struction, all  Uie  words  of  the  act  would  have  their  force ;  but  by  the  other,  the  words 
inherit,  pwrchase,  take,  were  useless  and  insignificant,  and  must  be  rejected. 

To  the  third  objection  it  was  answered,  that  when  an  act  of  Parliament  punished 
an  offence  by  forfeiture  of  estate,  or  sum  of  money,  without  saying  who  should  hare 
the  penalty ;  it  was  but  reasonable,  that  the  King,  as  head  of  the  state,  should  pnni^ 
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the  offence,  and  take  advantage  of  tiie  forfeiture:  but  there  was  great  difference 
between  a  forfeiture  and  a  disability ;  for  where  the  offender  was  disabled  from  tak- 
ing the  estate,  he  could  not  forfeit  what  he  had  not ;  and  in  such  case,  the  estate  would 
of  course  devolve  to  the  next  person  who  was  capable  to  take  it,  in  the  same  manner 
as  if  the  person  disabled  were  not  in  being ;  and  that  it  was  a  constant  and  known 
rule  of  law,  that  where  a  man  dies,  leaving  his  wife  privement  ensient  with  a  son,  the 
next  heir,  or  next  in  remainder  shall  take,  till  the  son  be  born ;  and  if  the  next  heir 
be  an  alien,  monk  profest,  or  otherwise  incapaUe  to  take,  the  estate  shall  go  over 
to  the  next  that  is  capable  of  taking. 

To  the  fourth  objection  it  was  answered,  that  the  statute  of  3  Car.  I.  c.  2.  did  not 
intend  to  alter  or  repeal  the  statute  of  1  Jac.  I. ;  for  it  begins  with  directing  that  both 
should  be  put  in  execution ;  and,  upon  comparing  both  laws  together,  they  appeared 
very  consistent.  The  statute  1  Jac.  I.  extended  to  such  persons  as  went  with  an  in- 
tent to  be  educated  in  a  foreign  popish  seminary;  whereas  the  statute  of  3  Car.  I. 
extended  only  to  such  as  went  and  were  there  instructed,  and  likewise  carried  the 
prohibition  to  a  foreign  education  in  any  private  popish  family,  to  which  the  former 
law  did  not  extend.  That  this  latter  statute  inflicteid  a  heavier  punishment,  to  dis- 
courage offences  of  this  pernicious  consequence  to  the  public,  by  subjecting  the  person 
tending,  as  well  as  the  person  going  abroad,  for  the  evil  purposes  before  mentioned, 
to  the  forfeiture  of  all  his  lands  and  goods ;  and  disabled  him  to  sue,  be  guardian, 
executor  or  administrator,  or  to  have  any  legacy,  deed  of  gift,  or  office;  and  if  it 
should  be  admitted,  that  by  force  of  the  words  hoAic  and  enjoy  in  the  former  statute, 
[379]  the  offender  was  disabled  from  taking  the  profits  of  the  lands  actually  vested 
before  the  offence  committed ;  then  the  latter  statute  provided  a  further  penalty,  by 
enacting  a  forfeiture  of  the  estate  during  his  life. 

To  the  fifth  objection  it  was  answered,  that  Philip,  being  a  person  who  had  such 
foreign  education,  as  was  prohibited  by  the  statute  of  1  Jac.  I. ;  if  he  was  therebjy 
disabled  to  take,  the  estate  would  go  over  to  those  next  capable  of  taking  it,  in  the 
same  manner  as  if  Philip  was  not  in  being. 

To  the  sixth  objection  it  was  answered,  that  though  it  deserved  very  little  regard, 
yet,  if  it  should  happen  that  any  act  of  pardon  extended  to  Philip's  offence,  which 
did  not  appear;  yet  it  was  not  so  much  as  pretended,  that  in  such  act  of  pardon, 
there  were  any  words  of  restitution,  which  would  be  necessary  to  re-instate  him  in 
the  estate,  that  was  before  vested  in  another,  for  want  of  his  ability  to  take  it. 

And  to  the  last  objection  it  was  answered,  that  the  mischief  supposed  by  it,  was 
sufficiently  provided  against  by  the  act  3  Geo.  I.  c.  20.  which  enacted.  That  no  sale 
to  any  protestant  purchaser  should  be  avoided  or  impeached,  by  reason  of  any  of 
the  disabilities  inflicted  by  the  said  act,  and  incurred  by  any  person  making  or 
joining  in  such  sale ;  unless  before  such  sale,  the  person  intitled  to  take  advantage 
of  the  disability,  should  have  actually  recovered  the  lands,  or  given  notice  of  his  claim 
to  the  purchaser,  or  entered  his  claim  at  the  Quarter  Sessions  for  the  county,  and  hond 
fide  pursued  his  remedy  in  a  Court  of  Justice.  It  was  therefore  prayed,  that  the 
said  judgment  might  be  reversed,  and  judgment  given  for  the  plaintiff. 

On  tie  other  hand,  the  defendants  counsel  (R.  Raymond,  T.  Lutwyche)  argued 
the  three  following  points,  viz. 

1st,  Whether  any  and  what  estate  was  vested  in  the  second  Lord  Charles,  by  the 
construction  of  the  statute  of  1  Jac.  I. 

2d,  Whether  any  and  what  alterations  of  that  statute  were  made,  by  the  subse- 
quent statutes  of  3  Jac.  I.  and  3  Car.  I. 

3d,  What  ^ect  the  life  of  Philip  would  have,  upon  the  title  of  the  lessor  of  the 
plaintiff. 

As  to  the  first  point  it  was  insisted,  that  immediately  after  the  disabling  clause 
in  that  act,  followed  a  proviso,  "  That  if  any  person  or  child  so  passing,  sent,  sending, 
or  then  being  beyond  the  seas,  should  become  conformable  and  obedient  to  the  laws  and 
ordinances  of  the  church  of  England ;  every  such  person  or  child,  during  such  con- 
formity, should  be  freed  and  discharged  from  all  and  every  such  disability  and  in- 
capacity." That  this  was  the  only  act  relied  upon  by  the  plaintiff,  and  the  construc- 
tion contended  for  was,  that  the  second  Lord  Charles  was  thereby  so  far  disabled  to 
take  the  estate  tail  by  descent,  that  the  recovery  suffered  by  him  was  void ;  and  that  the 
same  disability  being  still  upon  Philip,  and  ^ere  being  no  person  in  ette,  who  could 
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take  the  eetete  tail,  the  plaintiff's  leaaor  must  be  entitled  to  take,  aa  if  theeitateliil 
was  actuailj  spent :  but  there  were  no  express  words,  or  even  [380]  apparent  inteotk 
in  the  act  to  support  this  constructicm ;  on  the  contrary,  the  most  materi&l  vx^i 
the  act  were  altogether  dropt,  viz.  that  the  offender  should  be  disaWed  cumnifet 
of  htm»elf  only,  and  not  to  or  in  respect  of  any  of  hit  heirg  or  posterity;  which nui 
.  going  through  the  whole  clause,  qualified  and  restrained  the  disability.   TUftt 
intention  of  the  act  did  not  extend  the  penalty  beyond  the  person  offending,  nar 
beyond  the  time  of  his  disavowing  his  principles,  and  conforming  to  the  church  o! 
England ;  but  only  to  punish  the  offender,  so  long  as  he  should  continue  obttimti, 
without  prejudice  to  his  innoceot  posterity;  and  an  uniform  construction  in  ill 
cases  to  answer  these  ends,  seemed  most  agreeable  to  the  words  and  intention  of  to 
law.     That,  before  this  act  was  made,  such  persons  as  are  mentioned  therein,  U 
abihtf  to  inherit,  or  purchase,  to  takt  and  enjoy  estates  in  land,  both  for  thebeiA 
of  themselves  and  posterity;  and  therefore  so  much  of  that  ability  as  wasnottaks 
away  by  this  act,  remained  in  them  as  it  did  before;  and  how  much  that wu, tie 
very  words  of  the  act  plainly  declared,  by  disaMing  offenders  to  inherit,  purehi* 
take,  have  or  enjoy,  as  in  respect  of  themselves  only,  but  not  in  respect  o/m^n' 
thevr  h*irs  or  posterity;  so  that,  in  some  respects,  the  act  had  not  taken  »wb,t,W. 
preserved  the  ability  to  inherit,  etc.     To  say  otherwise,  would  be  to  contradiet^yt^ 
words  of  the  act;  and  it  would  be  absurd  to  call  that  a  construction  of  them.  IK 
tliough  the  act  had  preserved  in  the  offender  an  ability  to  inherit,  etc.  for  the  heaS 
of  posterity,  so  that  the  estate  in  the  land  must  be  in  him  for  that  purpose ,yEi,  if 
was  disabled  to  inherit  for  his  own  benefit:  the  end  of  which  disabilitj  wmsiA 
ciently  answwed  by  the  loss  of  the  profits  of  the  estate,  which  was  designed  brtte 
act.     That,  tiiough  the  act  had  made  no  particular  application  of  the  profiti  duiin? 
the  disability,  yek>,  as  this  waa  a  penalty  inflicted  for  a  public  offence,  the  Kingnigfi 
be  entitled  to  the  penalty ;  in  the  same  manner  as  in  all  other  cases,  whwe  pauitis 
are  given  by  acts  of  Parliament  for  public  offences,  without  any  particular  appli* 
tion  of  them.     That,  by  this  construction,  the  offender  would  have  ability  to  tiieM^ 
hcdd  for  the  benefit  of  his  posterity,  in  aU  the  instances  of  the  act,  but  for  thebenA 
of  himself  in  none ;  whereas,  to  create  in  him  a  total  disability,  in  the  oaae  of  u 
inheritance,  it  would  be  difficult  to  know  when,  or  in  what  manner,  the  heir  shonid 
take  or  claim :  should  he  take  in  the  lifetime  of  the  ancestor,  that  would  be  ripuf- 
nant  to  the  rule  of  law,  for  no  man  can  be  the  heir  of  a  person  living ;  and  the  rule 
of  law  is  always  the  surest  guide  in  the  construction  of  an  act  of  Parlismemt,  nhw 
the  act  has  not  expressly  given  a  contrary  direction.     If  there  was  a  son  under  m 
disability,  it  would  be  very  extraordinary,  widiout  express  words,  but  merely  If 
construction,  to  carry  the  estate  over  his  head  for  the  benefit  of  a  temsindeMiMii' 
who  was  never  intended  by  the  original  grant  to  take,  as  long  as  there  was  anv  '«">' 
male  of  a  prior  tenant  in  tail :  and,  as  it  was  difficult  to  know  by  the  plaintiff's  con- 
struction, when  the  heir  was  to  take,  so  it  was  as  difficult  to  know,  in  what  maji-{381} 
ner  he  waa  to  entitle  himsdf,  in  order  to  recover  the  estate ;  since  the  act  of  Patliir 
ment  had  prescribed  no  method,  but  left  the  heir  to  do  it  as  he  could,  by  the  role  of 
law;  and  it  is  the  known  rule  of  law,  that  no  heir  can  entitle  himoelf,  butosfy 
through  such  ancestors  as  were  inheritable ;  for  if  there  be  any  stop  in  an  sBceKor, 
occasioned  either  by  corruption  of  blood,  estoppel,  or  any  other  means,  all  the  pofr 
terity  deriving  descent  under  such  ancestor,  axe  barred  for  ever.    That  the  nest 
disability  in  the  act  related  to  purchasers,  in  which  case  it  was  imposaible  ibe  heir 
could  ever  take,  unless  something  vested  in  the  ancestor.;  but,  however  it  might  fc* 
in  these  two  instances,  yet  it  had  been  admitted  by  the  plaintiff,  that  in  the  case  « 
lands  vested  in  the  offender,  before  the  offence  committed,  the  estate  must  renaiii 
in  him ;  nay,  it  had  been  admitted  in  argument  on  that  part  of  the  question,  th»tt« 
act  did  not  extend  to  that  case,  though  the  words  as  much  disabled  the  offender  to 
have  and  enjoy,  as  to  inherit  or  purchase;  but  the  foundation  of  such  distinctiM 
was  not  easily  discoverable;  for  it  was  equally  dangerous  and  inconvenient  to  th 
public,  to  permit  an  offender  to  enjoy  any  estate  in  land,  whether  it  was  vested  in  him 
before  the  disability  incurred,  or  whether  it  came  to  him  afterwards  br  descent « 
purchase ;  and  therefore  it  seemed  most  natural,  to  guard  against  all  these  instanesf 
in  one  and  the  same  manner,  and  which  could  only  be  done,  by  the  construction  oofr 
tended  for  by  the  defendants ;  1^  which  construction,  it  would  rest  in  his  Majeayt 
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as  having  the  care  of  the  public  peace  and  safety,  to  put  the  law  in 
execution  at  his  discretion.  That  the  proviso  seemed  intended  as  an 
encouragement,  both  to  the  offenders  to  conform,  and  also  to  prevent  anj  mischief 
which  might  happen  to  children  of  tender  years,  sent  abroad  by  the  authority  of  a 
parmt  or  guardian ;  for  l^eir  being  sent  and  going,  is  one  of  the  offences  -within  the 
act;  and  it  would  be  hard,  that  a  person  sent,  perhaps  against  his  will,  or  when  not 
of  age,  to  judge  for  himself,  should  suffer  so  great  a  loss,  without  any  hopes  of  re- 
dress ;  although,  when  he  became  of  riper  judgment,  he  should  entirely  disapprove  the 
fact,  which,  by  force,  he  had  been  obliged  to  commit;  and  yet  an  infant,  under  these 
circumstances,  must  for  ever  lose  any  estate,  that  might  descend  to  him  during  the 
disability,  if  tlie  plaintiff's  construction  should  prevail.  That  the  present  case,  on 
behalf  of  the  plaintiff,  was  compared  to  the  case  of  a  Monk,  but  was  not  at  all  like  it ; 
for  the  disability  in  the  case  of  a  Monk,  or  person  profest,  is  grounded  on  the  maxim, 
that  in  times  of  popery  a  Monk  was  civilly  dead ;  but  it  could  not  be  said,  that  a 
person  disaUed  by  this  act  was  to  be  taken  as  dead  in  law ;  for  it  was  not  an  absolute 
disability,  but  only  a  temporary  one,  during  non-conformity ;  and  if  he  was  to  be 
considered  as  a  dead  person,  he  could  not  purchase  for  the  benefit  of  his  heirs,  which 
the  act  allows. 

As  to  the  second  point,  it  was  said,  that  the  words  of  the  act  3  Jac.  I.  were  to  this 
purpose,  viz.  "  That  if  the  children  of  any  [382]  subject  (not  being  soldiers,  mariners, 
merchants,  etc.)  to  prevent  their  good  education  in  England,  shall  be  sent,  or  go  be- 
yond the  seas,  without  licence;  every  such  child  or  children  so  sent,  shall  take  no 
braiefit  by  any  gift,  conveyance,  descent,  devise,  or  otherwise,  of  or  to  any  lands, 
tenements,  hereditaments,  leasee,  goods,  or  chattels ;  and  the  next  of  his  or  her  kin, 
which  shall  be  no  popish  recusant,  shall  have  or  enjoy  the  said  lands,  etc.  till  such  time 
as  the  p>erson  so  sent  shall  conform ;  and  tlie  person  so  sending,  shall  forfeit  £100." 
Hat  the  plaintiff  in  error  only  endeavoured  to  shew,  that  the  act  of  1  Jac.  I.  was 
not  repealed,  or  any  way  altered  by  this  act  of  3  Jac.  I. ;  but  did  not  insist  (nor  was 
there  any  foundation  to  insist)  that  this  latter  act  would  give  any  title  to  the  plain- 
tiff ;  for  the  pernancy  of  the  profits  is  thereby  given  to  fiie  next  of  kin  that  is  no 
popish  recusant,  and  that  could  not  be  the  plaintiff's  case,  because  the  verdict  had 
found  Roger  Owen  to  be  the  next  protestant  relation.  In  the  next  place  it  was  to  be 
considered,  how  the  case  stood  on  the  act  of  3  Car.  I.  which  (after  reciting,  that 
divers  persons  had  sent  their  children  into  foreign  parte,  notwithstanding  the 
statute  1  Jskc.  I.)  enacts.  Thai  tht  send  gtabute  shall  he  jmt  in  due  execution;  and 
further,  "  That  if  any  person  under  the  king's  obedience,  should,  at  any  time,  after 
the  end  of  that  sessions  of  parliament,  pass  or  go,  or  convey  or  send,  or  cause  to  be 
sent  or  conveyed,  any  child  out  of  the  king's  dominions,  into  any  parts  beyond  the 
seas,  out  of  the  king's  obedience,  with  intent  and  purpose  to  enter  into,  or  be  resident 
or  trained  up  in  any  popish  c<rflege  or  school,  and  shall  be  there  instructed  in  the 
popirii  religion,  or  in  any  sort  to  profess  the  same ;  or  shall  convey  or  send,  or  cause 
to  be  c<mveyed  or  sent,  any  money  or  other  thing  for  or  towards  the  maintenance 
of  such  child ;  every  person  so  sending,  and  every  person  passing  or  being  sent,  being 
thereof  lawfully  convicted  upon  any  information,  presentment,  or  indictment,  shaU 
be  disabled  from  thenceforth  to  sue,  or  use  any  action,  etc.  and  shall  forfeit  all  his 
lands  during  his  natural  life."  Then  follows  a  proviso,  "  That  upon  conformity,  he 
shafl  have  his  lands  restored  to  him  again."  That  though  this  act  had  not  repealed 
the  act  of  1  Jac.  I.  yet  it  appeared,  both  from  the  title,  the  preamble,  and  the  body 
of  it,  that  as  the  act  of  1  Jac.  I.  was  not  effectual  to  answer  all  the  ends  proposed  by 
it^  this  act  was  made  to  explain,  amend  and  enforce  it,  as  to  all  subsequent  offences ; 
and  so  it  really  did  in  several  particulars,  for  the  act  1  Jac.  I.  was  silent  how  the 
penalties  of  that  act  were  to  arise;  but  this  act  had  expressly  provided  that  it  should 
be  upon  conviction,  and  made  a  forfeiture  for  life,  and  a  restitution,  in  case  of  con- 
formity, in  which  tiie  former  act  was  silent;  so  that,  if  the  former  act  was  to  be  put 
in  execution  under  the  explanation  of  3  Car.  I.  there  being  no  conviction  in  the 
case,  the  lessor  could  have  no  title,  but  the  land,  on  conviction,  would  be  expressly 
forfeited  for  life,  which  must  be  to  the  king ;  and  [383]  therefore  it  was  apprehended, 
that  the  direction  for  putting  the  act  of  1  Jac.  I.  into  due  execution,  could  relate 
only  to  those  offences  that  were  precedent  to  the  act  of  3  Car.  I. 

And  as  to  the  third  point  it  was  argued,  that  unless  it  appeared  from  the  case, 
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that  there  was  a  good  title  in  the  Duchess  to  the  present  possession  of  tlie  lasdiii 
question,  the  plaintiff  oould  not  recover,  whether  thie  defendants  had  any  title  or  dn: 
and  this  was  apprehended  to  be  so  plain,  that  it  could  not  be  oontroverttd,  tk 
plaintiff  being  to  recover  on  the  strength  of  his  own  title,  and  not  by  the  weabai 
of  the  defendants.  It  seemed  very  strange,  and  repugnant  to  aU  the  rules  of  kf. 
that  there  being  an  estate  tail  created  to  all  the  heirs  of  the  body  of  Thomaa,  theEit 
Lord  Gerrard,  the  Duchess  should  claim  by  virtue  of  the  remainder  to  the  right  bein 
of  Charles  Lord  Gerrard,  the  settlor,  whilst  that  estate  tail  had  a  continuance; hern 
mainder  being  to  take  on  the  death  of  Lord  Thomas,  and  aU  his  issue  male.  Aii 
it  seemed  much  more  difficult  for  her  to  take  under  an  act  of  pariiamoit  which  gn; 
nothing  to  her,  but  preserved  expressly  the  right  of  the  offender's  posterity,  bftk 
very  clause  that  laid  the  disability  on  the  ancestor ;  and  though  there  was  t  p 
sonal  disability  in  Philip,  yet  it  was  but  pergonal,  and  the  estate  tail  must  casm* 
in  him  for  the  benefit  of  the  issue;  if  he  had  issue  bom,  nobody  could  pretend tk 
the  Duchess  could  enter,  and  though  he  had  not,  he  might  have  issuer  "Batii 
offence  found  in  Lord  Philip  was  in  passing  and  going  to  St.  Omer's,  which  viiii 
the  year  1676:  and  (if  a  pardon  was  necessary  to  remove  any  disability,  wkickk 
might  thereby  incur)  after  that  time  several  general  acts  of  pardon  were  paati 
even  before  the  death  of  the  second  Lord  Charles,  viz.  2  Will,  and  Mary,  sees.  1.  c  II 
and  6  and  7  Will.  IIL  c.  20.  whereby  all  offences  are  pardoned;  that  the  paniigli 
St.  Omer's  was  an  offence^  appeared  from  the  very  act,  1  Jac.  L  which  created  it 
and  consequently  it  came  within  the  express  words  of  the  general  pardon ;  ud  i' 
the  offence  was  pardoned  (it  not  being  excluded  by  any  exception)  all  the  di(* 
dencies,  penalties,  and  disabilities  incident  to  it,  were  gone  in  consequeooe  of  tlm 
pardon. 

That  besides  the  points  on  tiie  construction  of  the  statutes,  and  the  general  w 
of  pardon,  it  was  observable,  that  the  second  Lord  Charles  was  in  the  ^tM^ 
possession  of  the  estate  in  question  twenty-eight  years;  and  exercised  aU  a(ts<^ 
ownership,  such  as  making  a  settlement  upon  his  marriage,  and  selling  and  leui^ 
of  divers  parts  of  the  estate  to  several  of  the  defendants  and  others,  innocent  jW- 
chasers  for  valuable  considerations ;  who  would  be  defeated  of  their  purchases,  tit 
his  Lady  (who  was  still  living)  of  her  jointure,  should  the  judgment  be  reterad: 
which,  it  was  humbly  hoped,  could  only  be  from  a  forced  construction  of  this  rf»t* 
in  the  first  instance;  and  that,  for  an  offence  committed  in  the  infancy  of  the W 
Lord  Charles,  in  obedience  to  his  father,  forty-four  years  ago ;  and  from  a  factfiw 
after  his  death,  whereof  he  was  never  convicted.  That  Lord  Philip  mi^ht  [381]°'*' 
form,  or  he  might  marry,  and  have  issue  male ;  and  yet,  in  either  caee,  Ehould » 
construction  of  the  statute  1  Jac.  L  be  a  total  disability  of  Philip  to  take  in  all  eral^ 
as  contended  for  by  the  plaintiff,  there  would  be  no  remedy  for  the  person  oonformii?' 
or  his  issue  male  afterwards,  to  recover  the  estate  back  from  the  Ducheaa;  vhtchw 
repugnant  to  the  express  words  of  that  statute,  as  well  as  to  the  proviso,  in  caie^ 
conformity:  and  without  such  hard  construction,  to  the  total  disinheriaon  of  tk 
heirs  and  posterity,  against  the  very  letter  of  the  statute,  which  was  eipreea,  nottt 
hurt  the  heirs  or  posterity  of  the  person  so  educated,  nor  even  himself,  if  heti""™! 
afterwards  conform;  the  Duchess  could  have  no  pretence  of  title,  till  the  estate tau 
was  spent,  which  still  subsisted  in  the  person  of  Philip,  supposing  no  recowy  baa 
been  suffered.  But,  as  by  the  recoveries  which  had  been  suffered,  the  renuunte  » 
the  Duchess  was  barred;  so  the  same  were  not  to  the  prejudice  of  the  hein  aw 
posterity  of  the  second  Lord  Charles,  who  suffered  these  recoveries,  (the  uses  tb*"*^ 
being  declared  to  himself  and  his  heirs,)  but  only  to  the  prejudice  of  the  refflamw 
to  the  Duchess;  for  the  preservation  whereof,  there  was  no  provision  intheatartn. 
and  therefore,  upon  the  whole  matter  it  was  hoped,  that  the  judgments  giTenhw* 
for  the  defendants  would  be  affirmed.  .      , 

AccoBDiNOLT,  after  hearing  counsel  on  this  writ  of  error,  and  the  opin'"'" 
all  tlie  Judges  (except  Mr.  Baron  Page,  who  was  absent)  having  been  generally* 
livered,  wi^  their  reasons  at  large ;  it  was  ORnsREn  and  adjudobo,  that  tie  * 
judgment  given  in  the  Court  of  Common  Pleas,  and  the  said  judgmmt  of  "^"^fr 
in  the  Court  of  King's  Bench,  should  be  affirmed;  and  tiiat  the  record  shonW  * 
remitted,  to  the  end,  execution  might  be  had  thereupon,  as  if  no  such  writ  o'  '"'^ 
had  been  brought  into  the  House.     (Jour.  vol.  21.  p.  447.) 
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Case  5. — Thomas  Blake, — Appellant ;  Sir  Waltek  Blake  and  others, — 
Bespondenia  [2 2d  January  1724]. 

[Mew's  Dig.  xii.  99.] 

Lands  leased  to  a  papist  at  leas  tiian  two-thirds  of  the  improved  value,  or  for  any 
term  above  31  years,  are  forfeited  to  the  discoverer,  being  a  protestant. 

Dbcbhb  of  the  Irish  Chancery  vabibd.     See  ante.  Case  3.  S.P.  [6  Bro. 
P.  C.  369]. 

Viner,  vol.  18.  p.  253.  ca.  4 :  2  Eq.  Ca.  Ab.  621.  ca.  5. 

The  respondent  Sir  Walter,  the  appellant's  father,  being  seised  of  the  real  estate 
>f  £1700  per  ann.  whereof  £H00  per  ann.  had,  in  the  year  1687,  been  settled  upon 
lis  first  marriage  with  Ann,  the  daughter  of  Sir  John  Eirwan,  the  appellant's  mother, 
m  [386]  the  issue  male  of  that  marriage,  and  being  also  poesessed  of  a  personal  estate 
unounting  to  above  £10,000;  a  treaty  was,  about  August  1716,  set  on  foot  between 
lim  and  Francis  Cormick  Esq.  for  a  marriage  to  be  had  between  the  appellant,  Sir 
i^alter's  eldest  son  and  heir  apparent,  and  Mr.  Cormick's  daughter ;  on  which  occa- 
liou,  Sir  Walter  gave  in  a  rent-roll  of  hia  real  estate,  and  an  estimate  of  his  personal 
ntate,  amounting  to  the  respective  sums  before  mentioned,  and  proposed  to  settle  on 
he  appellant  £500  per  ann.  for  his  present  maintenance,  and  £900  per  ann.  more 
tfter  his  the  said  Sir  Walter's  death. 

This  treaty  was  afterwards  broke  oS  by  Sir  Walter,  in  such  a  manner,  that  there 
ras  no  probability  of  reviving  it;  and  the  appellant  being  then  about  19  years  of 
igB,  and  having  been  educated  under  the  Rev.  Mr.  Scott,  a  clergyman  of  the  eetab- 
ished  church  of  Irdand,  and  inclined  to  be  a  protestant,  and  to  marry  a  protestant, 
for  which  reasons,  he  never  liked  the  former  proposed  match  with  Mr.  Cormick's 
laughter,  though  he  submitted  therein  to  his  father,)  did,  in  December  1716,  marry 
he  daughter  of  Ulicke  Burke  Esq.  a  protestant,  but  without  the  consent  of  the  parents 
m  either  side;  and  soon  afterwards,  he  renounced  the  errors  of  the  church  of  Rome, 
md  was  publicly  received  into  the  established  church  of  Ireland,  by  his  Grace  the 
x>rd  Archbishop  of  Tuam. 

The  respondent  Sir  Walter  was  so  incensed  at  this  conduct,  that  he  took  out  a  writ 
[«  homine  replegiando,  to  force  the  appellant  away  from  his  wife,  and  made  use  of 
ereral  artifices  and  incitements,  to  persuade  him  to  return  again  to  popery,  and  to 
|uit  his  wife ;  though  Sir  Walter  neither  did  nor  could  pretend,  that  the  appellant's 
narriage  was  any  disparagement  to  his  family ;  but  finding  all  such  endeavours  in- 
ffectui^,  he  threatened  to  disinherit  the  appellant,  and  refused  to  allow  him  any 
king  for  his  support  or  maintenance. 

The  appellant  being  hereby  reduced  to  great  difficulties,  and  despairing  of  all 
topes  of  a  reconciliation,  and  knowing  that  Sir  Walter,  his  father,  who  always  was  a 
igid  papist,  had  made  several  purchases  from  the  Earl  of  Clanricarde  and  Lord 
)unkellin,  in  the  names  of  protestant  trustees,  in,  elusion  of  several  acts  of  parliar 
aent;  and  knowing  also,  that  he  was  entitled  to  a  maintenance,  as  the  protestant  son 
>f  a  popish  father,  by  virtue  of  an  act  of  parliament  made  in  Ireland,  in  the  second 
'ear  of  her  Majesty  Queen  Ann,  intitled.  An  act  to  prevent  the  further  growth  of 
ropery;  and  finding,  that  Sir  Walter  intended  to  sell  and  dispose  of  his  said  new 
lurchased  lands,  in  order  to  disinherit  the  appellant  thereof ;  he  was  advised,  and 
«cordingly  did,  on  the  21st  of  February  1716,  file  his  bill  in  the  Court  of  Chancery 
a  Irdand  against  the  respondents,  founded  on  the  said  act  anno  lecundo  Annce,  for  a 
naintenance,  and  on  an  act  of  parliament  made  in  Great  Britain,  anno  leptimo 
Innce,  intitled.  An  act  for  the  relief  of  the  Earl  of  Clanricarde,  lately  called  Lord 
hphin,  etc.  and  on  an  act  made  in  Irdand,  anno  octavo  Annae,  to  explain  and  amend 
he  said  [386]  act  of  the  2d  of  Queen  Ann,  to  prevent  the  further  growth  of  popery, 
s  a  protestant  discoverer,  to  recover  the  following  purchases  made  by  the  respondent 
lir  Walter,  contrary  to  the  said  acts ;  viz.  a  long  term  of  years  obtained  by  the  said 
Jlicke  Burke,  of  a  farm  called  Clare,  from  the  said  Earl  of  Clanricarde  and  Lord 
>unkellin,  which  the  said  Ulicke  for  £750  sold  and  conveyed  to  the  respondent 
Baylor,  in  1707,  in  trust  for  Sir  Walter;  the  lands  of  Ballindola  and  Gortechalla, 
mrchased  by  the  said  Lords,  or  their  trustees,  in  the  name  of  Anthony  Atkinson,  in 
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trust  for  the  reepondent  Tajlor,  and  by  Taylor,  in  trust  for  the  respondeitSr 
Walter;  and  a  purchase  made  in  October  1713,  by  Sir  Walter,  jointly  witttrooik 
persons,  of  the  lands  and  woods  of  Clonmoylane  and  Eelbrack,  and  other  voods,u 
the  name  of  Patrick  French  Esq.  from  the  Earl  of  Clanricarde  and  Lord  Dunkellii. 
for  £8140 ;  which,  as  to  a  third  part,  was  in  trust  for  Sir  Walter. 

The  respondent  Sir  Walter,  and  the  other  reepondents,  having  answered  thiibl 
Sir  Walter,  though  he  had  no  sort  of  demand  on  the  appellant,  did  merelj  for  dele, 
and  to  put  him  to  great  and  unnecessary  expenoes,  file  a  cross  bill  against  hiin,  k 
whi,ch  the  appellant  put  in  his  answer;  and  Sir  Walter,  being  apprehensire of tb 
appellants  bringing  such  bill,  did,  before  the  same  was  filed,  in  order  toprerentis 
defeat  tlie  appellant  of  the  benefit  of  his  suit  as  a  protestant  discoverer,  procurew 
bills  to  be  filed  against  himself  and  his  trustees,  in  the  said  Court  of  Chancerj,  ialh 
name  of  one  John  Murrey,  a  friend  and  relation  of  the  respondent  Taylor ;  the  on 
for  the  recovery  of  Sir  Walter's  share,  viz.  a  third  part  of  the  said  lands  snd  wocdsii 
Clonmoylane  and  Edbrack ;  and  the  other,  for  the  recovery  of  the  said  Im^s  i 
Ballindola  and  Grortechalla,  on  the  said  acts  of  Parliament,  as  a  protestant  fr 
coverer  :  To  which  bills,  Sir  Walter  and  his  trustees  appeared,  without  being  f^ 
with  process,  and  answered  the  same,  so  as  to  give  the  said  Murrey  room  to  recm 
on  such  bills  and  answers;  but  the  appellant's  counsel,  seeing  the  said  causes  is  tie 
paper,  moved  the  Court,  that  the  said  Murrey's  causes,  being  brought  by  colliiiiss 
with  Sir  Walter  and  his  trustees,  merely  to  elude  the  said  acts,  might  be  stwid  tS 
the  hearing  of  the  appellant's  cause,  who  was  a  real  discoverer,  which  vm  ordem 
accordingly. 

The  appellant  having  thereupon  brought  an  interpleading  bill  against  the  w 
Murrey  and  the  respondents,  and  they  having  put  in  their  answers,  and  issue beii; 
joined  in  all  the  causes,  and  witnesses  examined,  the  same  were  heard  before  the  Im 
Chancellor  of  Ireland,  on  the  18th  of  February  1719,  when  his  Lordship  m»detiie 
following  decree ;  viz.  As  the  said  Murrey's  bills,  his  Lordship  declared,  thst  tip 
appeared  to  be  brought  in  trust  for  the  respondent  Taylor,  and  1^  him  in  tnutb 
the  respondent  Sir  Walter  Blake,  in  order  to  cover  the  said  estates  from  »ny  iiii« 

discoverer,  and  therefore  dismissed  the  same. As  to  the  lands  and  woods  irfQ* 

moylane  and  Eelbrack,  and  other  woods,  his  Lordship  declared,  that  the  8sme,stt>> 
third  part  thereof,  were  purchased  in  trutfc  for  the  reepondent  Sir  Walter,  »  p^ 
contrary  [387]  to  the  said  acts ;  and  therefore  decreed  the  said  third  part  thereof  t»w 
appellant,  as  a  protestant  discoverer,  with  an  account  of  a  third  part  of  the  pro* 
since  the  filing  his  bill ;  but  that  the  respondent  Sir  Walter  should  tiiereout  be  iIlo«^ 
his  part  of  the  purchase-money,  with  interest  for  the  sama — As  to  the  f snn  and  lu* 
of  Clare,  his  Lordship  declared,  that  the  assignment  of  the  lease  thereof,  taken  Ift* 
respondent  Taylor,  was  taken  in  trust  for  tiie  reepondent  Sir  Walter ;  and  than*** 
decreed  the  same  to  the  appellant  as  a  protestant  discoverer,  with  an  account  t^** 
profits  thereof  from  the  time  of  filing  his  bill. — As  to  the  lands  of  Ballindolt  m 
Gortechalla,  his  Lordship  declared,  that  the  same  were  conveyed  to  the  said  Atbii*< 
in  trust  for  the  respondent  Taylor,  and  by  Taylor,  in  trust  for  the  regpond«Bt » 
Walter;  but  directed  an  issue,  to  be  tried  in  the  county  of  the  town  of  Giw^ 
whether  such  conveyance  was  made  before  the  24th  of  March  1703,  being  theW* 
the  commencement  of  the  act  of  the  2d  of  Queen  Ann. — And  as  to  appointing*  V' 
pellant  a  maintenance,  his  Lordship  was  pleased  to  declare,  that  he  would  nAspF"^ 
him  any,  until  he  should  be  informed  of  the  clear  yearly  value  of  the  pur(iw«|* 
creed  to  tlie  appdlant,  and  of  the  value  of  Sir  Walter's  real  and  personal  ertste  "* 
debts  he  owed,  and  what  children  he  had  unprovided  for ;  and  therefM*  "'''"•"T* 
a  Master  to  examine  and  report  those  matters.  And  he  decreed  costs  to  the  ^P*"* 
in  the  original  cause,  but  dismissed  the  respondent's  cross  biU  without  co*». 

The  appellant  being  advised  that  this  decree  was  erroneous  in  several  paiti***"' 
and  being  not  able,  for  want  of  money,  to  apply  to  his  Lordship  to  have  ti»e eM*"^ 
heard  before  the  decree  was  enrolled,  which  the  respondents  had  speedily  p*  "*f 
to  prevent  a  re-hearing ;  the  appellant  therefore  brought  a  bill  of  review  and  '*'*'T 
to  review,  reverse,  and  rectify  the  said  decree  in  those  particulars:  Towhitkbul"' 
respondents,  after  several  affected  delays,  filed  several  demurrers ;  and  the  said  eai» 
upon  the  bill  of  review,  coming  to  be  heard  before  his  Lordship  on  the  9th  "W 
1723,  he  was  pleased  to  affirm  his  former  decree,  dismiss  the  said  ImD  of  iwie*-** 
allow  the  said  demurrers  with  separate  costs. 
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» 
From  this  decree  the  appellant  appealed,  insisting  (T.  Lutwyche,  J.  Hungerford), 
lat  having  been  decreed  to  a  third  part  of  the  lands  and  woods  of  Clonmoylane, 
elbrack,  etc.  as  a  proteetant  discoverer,  there  was  no  just  reason  for  decreeing  the 
ispondent  Sir  Walter  Blake,  his  purchase-money  and  interest ;  nor  was  decreeing  to 
le  appellant  an  account  only  of  ijie  profits  of  the  said  third  part,  since  the  filing  his 
ill,  agreeable  to  the  rules  of  law  or  equity ;  for  it  appeared  in  the  cause,  that  Sir 
falter  after  his  purchase,  and  before  filing  the  bill,  received  about  £5000  for  his  own 
lare,  by  the  fall  of  wood  and  timber ;  so  that  if  he  should  be  reimbursed  all  his  pur- 
jase-money  and  interest,  and  receive  all  the  profits  made  by  him  of  this  estate, 
atecedent  to  the  filing  of  the  bill,  he  would,  in  all  events,  be  very  much  benefited  by 
le  said  purchase;  and  which  could  never  be  intended  by  the  said  acts  of  Parliament, 
ley  being  made  to  [388]  prevent  popish  purchases,  and  in  favour  of  proteetant  dis- 
>vererB.  That  the  directing  an  issue  to  be  tried,  as  to  the  time  when  the  lands  of 
allindola  and  Gortechalla  were  purchased,  was  wholly  improper,  since  this  was  a 
latter  no  way  in  issue  in  the  cause,  nor  mentioned  either  in  the  pleadings  or  proofs ; 
lit  t^e  respondents  having  absolutely  denied  the  trust,  which  was  fully  proved  to 
le  satisfaction  of  the  court,  those  lands  ought  to  have  been  decreed  to  the  appellant, 
ithout  directing  any  such  issue :  and  if  there  had  been  any  reason  for  directing  it, 
et  the  ordering  it  to  be  tried  in  the  county  of  the  town  of  Galway,  where  the  re- 
wndent  Sir  Walter  had  his  mansion-house,  and  a  considerable  estate  and  interest, 
od  where  protestant  freeholders  were  scarcer,  and  the  popish  interest  stronger, 
tan  in  any  other  county  or  corporation  in  Ireland,  was  a  great  hardship  and  dis- 
jvantage  to  the  appellant;  when  in  the  usual  course  of  the  Court  of  Chancery's 
irecting  issues  to  be  tried,  this  issue  might  have  been  in  any  county  of  Ireland, 
hat  it  fully  appeared,  both  by  Sir  Walter's  answer,  and  the  proofs  in  the  cause,  that 
is  real  estate  was  worth  above  £1400  per  ann.  and  his  personal  above  £10,000  more 
lan  all  his  debts,  and  that  he  had  but  one  son  and  one  daughter  by  his  former  wife 
nprovided  for,  besides  the  appellant,  and  only  one  daughter  by  his  present  Lady; 
nd  therefore,  according  to  the  rules  of  justice  and  equity,  the  Court  might  have  de- 
reed  the  appellant  a  suitaUe  maintenance,  without  referring  it  to  a  Master  to 
raihine  into  these  particulars;  and  more  especially,  since  nodiing  decreed  to  the 
ppellant  as  a  protestant  discoverer,  could  be  supposed  to  be  of  any  effect  to  him, 
)r  the  maintenance  of  himself,  his  wife  and  three  sons,  save  only  tlie  farm  of  Clare; 
nd  even  that,  by  the  instigation  and  contrivance  of  Sir  Walter,  had  been  rendered 
holly  ineflfectual  for  that  purpose ;  for  he  had  been  forced  to  expend  the  whole  rents 
Dd  profits  of  that  farm,  in  defending  several  s'nts  brought  against  him,  in  law  and 
quity  for  the  same ;  and  therefore,  as  the  benefit  of  what  was  decreed  to  the  appellant 
'as  80  precarious,  some  temporary  provision  ought  at  least  to  have  been  appointed 
i>r  him,  until  the  Master  should  have  made  his  report.  And  as  the  cross  cause  was 
ismissed,  a«  being  improper  and  unnecessary,  the  appellant  ought  in  justice  to  have 
ad  his  costs  in  that  cause ;  and  more  especially,  as  his  poverty  was  bo  apparent. 

On  the  other  side  it  was  contended  (C.  Wearg,  C.  Talbot),  that  the  respondent  Sir 
Vslter  had  only  an  equitable  estate  in  tlie  woods,  after  the  purchase-money  and  in- 
ereet  was  discharged ;  before  whicli  was  done,  he  could  neither  take  any  of  the  profits, 
r  compel  the  trustees  to  convey  to  him.  That  the  appellant,  in  order  to  make  himsdf 
.  title  to  the  lands  of  Ballindola  and  Gortechalla,  should  have  set  forth  in  his  bill  of 
liscovery,  that  they  were  purchased  by  Sir  Walter,  since  the  24th  of  March  1703, 
rhen  the  first  popery  act  in  Ireland  took  effect ;  and  as  to  the  county  where  the  issue 
fas  directed  to  be  tried,  it  was  the  proper  county  because  the  land  in  question  lay 
here.  That  though  the  cross  bill  was  dismissed,  yet  the  court  saw  there  was  some 
olour  for  such  a  bill ;  and  that  part  of  the  ap{389]-peUant's  bill,  which  prayed  an 
xecution  of  his  mother's  marriage  articles,  was  likewise  dismissed  without  costs, 
bough  improperly  brought.  That  the  respondent  Sir  Walter  had  lately  been  much 
educed  in  his  circumstances,  by  loss  of  cattle  and  law-suits,  and  particularly  by  the 
ppeUant's  maintaining  an  unnatural  suit  against  him  for  so  many  years :  And  the 
!ourt  saw  no  necessity  of  making  an  immediate  order  for  a  maintenance  for  the  ap- 
tellant,  without  having  the  present  circumstances  of  Sir  Walter  and  his  family,  which 
aurt  be  the  measure  of  such  maintenance,  first  fully  stated  by  the  Master's  report ; 
lor  until  it  appeared,  whether  Sir  Walter  had  forsaken  the  appellant,  on  account  of 
lis  becoming  a  protectant. 
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Aftbr  hearing  counsel  on  this  appeal,  it  was  obdbrbd  and  ADJin>oaD,  that  m  mvii 
of  the  decree  of  the  18th  of  February  1719,  as  ordered,  adj  udged,  and  decreed, "  Thit 
the  lands  and  woods  of  Clonmoylanemore,  Clonmoylanebc^g,  Eelbrack,  and  Eddiii» 
gan,  alias  Duniry  Wood,  were  purchased  in  trust  for  the  respondent  Sir  Wths 
Blake ;  and  that  the  third  part  of  the  said  lands  and  woods  should  be  decreed  to  tk 
appellant  Thomas  Blake,  as  a  protestant  discoverer,  upon  the  popery  set;  andtliK 
the  assignment  of  the  lease  taken  by  the  defendant  Taylor,  of  the  farm  and  landtoi 
Clare,  was  taken  in  trust  for  the  respondent  Sir  Walter  Blake,  and  should  be  decreed 
to  tiie  appellant  Thomas  Blake,  as  a  protestant  discoyereir ;  and  that  the  s,ppelliiit 
Thomas  Blake's  bill  should  be  dismissed,  without  prejudice  as  to  the  demand  of  tk 
execution  of  tlie  marriage-articles,  there  not  being  proper  parties  before  the  court; 
and  that  Sir  Walter  Blake's  cross  bill  should  be  dismissed  ;"  should  be  affirmed;  uJ 
that  all  the  rest  and  residue  of  the  said  decree,  and  also  the  decree  of  affirmance  o! 
the  9th  of  July  1723,  should  be  reversed  :  — Tlie  j  udgment  then  goes  on  in  the  following 
words :  "  And  it  is  hereby  further  declared,  ordbrbu  and  adjudgbd,  that  the  lands  of 
Ballindola  and  (Jortechalla,  were  conveyed  in  trust  for  the  respondent  Sir  Walter 
Blake ;  and  the  same  being  so  conveyed,  are  hereby  ordered  and  decreed  to  the  app<i- 
lant  Thomas  Blake,  as  a  protestant  discoverer,  according  to  such  estates  and  interea 
as  the  same  were  respectively  purchased  by  or  in  trust  for  the  said  Sir  Walter  Blib: 
and  the  Court  of  Chancery  in  Ireland,  are  forthwith  to  put  the  said  appellant  Thorns 
Blake,  into  the  quiet  and  peaceable  possession  of  the  said  lands  and  woods  of  Qm)- 
moylanemore,  Clonmoylanebogg,  Kelbrack,  and  Eelclinegan,  alias  Duniry  Wood,  td 
of  the  said  farm  and  lands  of  Clare,  and  of  the  said  lands  of  Ballindola  and  Gorteek- 
alia;  and  that  the  respondent  Sir  Walter  Blake  do  convey,  and  procure  all  persoii 
to  whom  any  conveyances  were  made  of  tlie  premises,  or  of  any  part  thereof,  in  tns 
for  him,  to  convey  the  same  to  the  appellant  Thomas  Blake,  by  such  conveyances,  and 
in  such  manner,  as  the  Master  shall  direct  and  approve;  and  also  shall  assign orer, 
and  procure  to  be  assigned  over  as  aforesaid,  for  the  benefit  of  the  said  protestant  di>' 
coverer,  by  the  direction  of  the  Master,  any  subsisting  incumbrances  or  securitia 
taken  in  by  [390]  any  of  them,  or  in  trust  for  them  or  any  of  them,  to  protert « 
cover  the  premises,  or  any  part  thereof ;  and  the  respondents  are  to  produce  upoi 
oath,  before  the  Master,  all  deeds  and  writings  in  their  custody  or  power,  relatiiigtt 
the  lands  hereby  decreed  to  the  appellant ;  and  such  as  concern  the  estates  purthwd 
for  the  sole  use  and  benefit  of  the  respondent  Sir  Walter  Blake,  shall  be  ddivendt* 
the  appellant ;  and  such  as  concern  the  estates  purchased  for  the  use  and  benefit  of  die 
said  Sir  Walter  Blake  and  others,  shall  be  secured  and  disposed  of  by  the  Court,  bt 
the  use  and  benefit  of  the  appellant  and  the  other  purchasers,  with  liberty  fw  ll« 
app^ant  to  have  copies  of  the  same  at  his  own  costs,  and  to  resort  to  the  originaI»« 
there  shall  be  occasion:  And  it  is  hereby  further  ordhred  and  AnjuncBO,  that  the  rt- 
spondent  Sir  Walter  Blake,  do  account  before  the  Master,  unto  the  appellant  Thoom 
Blake,  for  the  rents  and  profits  of  the  said  lands,  by  fall  of  timber,  woods,  or  other- 
wise, hereby  decreed  to  the  said  appellant ;  and  for  what  he  the  said  Sir  Walter  Bltiei 
or  any  person  for  his  benefit,  hath,  had,  made,  or  received,  out  of  or  from  the  aw 
lands  and  premises  hereby  decreed  to  the  appellant,  from  the  time  that  the  respondart 
Sir  Walter  Blake,  or  any  in  trust  for  him,  hath  had  possession  of  the  said  preniiA 
or  took  any  of  the  profits  thereof,  l^  virtue  of  or  under  the  several  oonveyanoea  mifc 
to  him,  or  to  any  in  trust  for  him  ;  and  that,  in  taking  the  said  account,  all  p*rtiM 
are  to  be  examined  upon  interrogatories  before  the  Master;  and  the  Master  is  t»)* 
armed  with  a  commission  for  the  examination  of  witnesses,  if  occasion  be,  and  all 
just  allowances  are  to  be  made  to  all  parties ;  and  what  shall  apptear  upon  auch  a^ 
count  to  have  been  received,  had,  or  made,  by  the  said  Sir  Walter  Blake,  or  any  in 
trust  for  him,  from  the  time  aforesaid,  shall  be  paid  to  the  said  appellant  Thoiatf 
Blake,  his  heirs,  executors,  or  administrators,  to  his  and  their  own  use  and  beneft- 
And  as  to  the  maintenance  prayed  by  the  appellant  Thomas  Blake's  bill,  it  is  heitl? 
ORnBRBD  and  AnjunOBn,  that  the  respondent  Sir  Walter  Blake  do  pay  out  of  his  estate 
the  sum  of  £200  per  ann.  unto  the  appellant  Thomas  Blake,  free  of  aO  deductioi* 
whatsoever,  from  the  time  of  filing  his  said  bill ;  and  do  continue  tihe  payment  of  Q( 
same  half  yearly,  until  the  time  that  he  the  said  Thomas  Blake  shall  be  put  intotw 
peaceable  and  quiet  possession  of  the  several  lands  and  estates  hereby  decreed  to  iuv- 
and    until    the   said    rents   and    profits   to   be    accounted    for   to  him  br  tu* 
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3Gi«e,  be  answered  and  paid  to  him ;  and  the  dismission  of  Sir  Walter 
lake's  cross  bill  is  hereby,  as  before,  ordered  to  be  affirmed :  but  it 
hereby  orderbd  and  ADjTn>GBD,  to  be  with  costs,  to  be  taxed  by  the 
id  Court  of  Chancery,  as  usual  in  such  cases :  and  it  is  hereby  further  ordebbo, 
ist  the  said  Court  do  give  such  directions  for  the  ezectiting  this  judgment  as  shall 
J  ju8t»."    (Jour.  vol.  22.  p.  392.) 


Case  6. — ^William  Eeeington, — Appellant ;  John  Cabbick  and  others, — 
Respondents  [21st  May  1728]. 

An  estate  is  limited  in  trust  to  A.  for  life,  remainder  to  trustees  to  preserve,  etc. 
remainder  to  his  first  and  other  sons  in  tail  male ;  remainder  to  B.  for  life ; 
remainder  to  trustees  to  preserve,  etc.  remainder  to  his  first  and  other  sons 
in  tail  male ;  remainder  to  the  right  heirs  of  the  grantor.  A.  is  a  papist,  and 
has  no  son ;  the  trust  during  his  life  shall  go  to  the  grantor's  right  heirs,  and 
not  to  B.  the  nest  remainder-man. 

The  statute  of  11, 12  William  3.  c.  4.  which  disables  a  papist  from  purchas- 
ing lands,  disables  him  also  from  taking  by  purchase,  and  consequently  from 
taking  by  devise.     2  P.  Wma  361. 

Dbcrbb  of  Lord  Chancellor  King  affirmed. 

Many  other  points  relative  to  the  statutes  against  papists  are  also  involved 
in  this  case.     See  the  [reports  cited  infra\. 

9  Mod.  33  :  2  P.  Wms.  361 :  Moseley,  8 :  2  Eq.  Ab.  623.  oa.  13  :  624.  ca.  20 : 
625.  ca.  21,  22,  23.     Ann.  97. 

Edward  Errington,  the  cousin  and  heir  at  law  of  William  Errington,  an  infant, 
lio  was  entitled  to  and  in  possession  of  the  estate  in  question,  which  was  an  ancient 
mily  estate  of  about  ;£400  per  ann.  did,  in  the  life-time  of  the  infant,  by  indenture 
ited  the  16th  of  October  1714,  covenant  to  levy  a  fine  of  the  said  estate  to  the  re- 
ondents  Ridley  and  Fenwick,  and  their  heirs ;  and  by  another  indenture,  dated  the 
Ithof  the  same  month,  it  was  declared  and  agreed,  tliat  the  said  fine  should  enure  to 
e  use  of  Uie  said  Edward  Errington  for  life,  without  impeachment  of  waste;  re- 
ainder  to  a  trustee  and  his  heirs,  to  preserve  contingent  usee ;  remainder  to  the  first 
id  other  sons  of  Edward  Errington  in  tail  male;  remainder  to  the  respondent 
lomas  Errington  for  life,  without  impeachment  of  waste;  remainder  to  the  trustee 
td  his  heirs;,  to  preserve  contingent  uses;  remainder  to  the  first  and  other  sons 
the  respondent  Thomas  Errington  in  tail  male ;  remainder  to  the  appellant  for  life, 
ithout  impeachment  of  waste ;  with  the  like  remainder  to  preserve  contingent 
les;  remainder  to  the  first  and  other  sons  of  the  appellant  in  tail  male;  with  re- 
ainder  to  the  said  Edward  Errington  in  fea 

The  fine  was  accordingly  levied,  and  in  the  year  1716  the  infant  died  without 
sue;  whereupon  theeetate  descended  to  the  said  Edward  Errington,  as  his  heir  at 

*  On  Monday  the  25th  January  1724,  Sir  Walter  Blake  petitioned  the  House, 
'aying  to  be  heard  by  his  counsel  to  this  point,  viz.  "  Wh^her  the  petitioner  should 
81]  account  for  the  lands  and  woods  decreed  to  the  appellant  as  a  protestant  dis- 
verer,  from  the  time  of  the  petitioner's  purchase?"  And  "thereupon,  the  standing 
der  of  the  House  of  the  14th  of  February  1694,  relating  to  petitions  for  re-hearing 
ty  cause,  or  part  of  a  cause  being  read ;  [this  order  is  in  the  words  following,  viz. 
OSDBRBD,  by  the  Lords  Spiritual  and  Temporal  in  Parliament  assembled,  that  no 
Aition  which  relates  to  the  re-hearing  of  any  cause,  or  part  of  a  cause,  formerly 
ard  in  this  House,  shall  be  read  the  same  day  that  it  is  offered,  but  shall  lie  upon 
e  table ;  and  a  future  day  be  appoin*fced  for  reading  thereof,  after  twelve  of  the  clock. 
id  this  order  to  be  added  to  the  roll  of  standing  orders  of  this  House."  Vide  Jour. 
I.  15.  p.  492.]  it  was  ordered,  that  the  said  pettition  should  lie  on  the  table,  and  be 
sd  on  Friday  next,  at  one  o'clock ;  and  the  Lords  to  be  summoned.  Accordingly  on 
iday  the  29th  the  petition  was  read ;  and,  after  debate,  it  was  ordered,  that  the  said 
tition  should  be  rejected.     Jour.  vol.  22.  p.  394.  400. 
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law,  and  he  entered  and  be-[392}-came  Beised  thereof  accordingly :  But  being  deiinc! 
to  supply  any  defect  which  might  be  in  the  gaid  settlement,  and  being  indexed  to  tk 
respondent  Thomas  Errington,  the  appellant's  uncle,  in  three  several  bonds,  onebi 
£100,  another  for  £50,  and  another  for  £20  and  interest ;  he  the  said  £Mirard  EniDf- 
ton,  by  indentures  of  lease  and  release  dated  the  2l8t  and  22d  of  April  1718,  udlr 
fine  thereupon  levied,  in  consideration  of  £200  therein  mentioned  to  be  paid  to  bii 
by  the  respondents  Ridley  and  Fenwick,  (but  which  was  really  the  money  of  thsR- 
spondent  Thomas  Errington,  then  computed  to  be  due  on  the  said  three  bonds,)  id 
for  other  considerations,  did  grant  and  convey  the  estate  in  question  to  Ridley  m 
Fenwick  and  their  heirs,  to  the  use  of  him  the  said  Edward  Errington  for  life;witt 
remainders  to  his  first  and  otlier  sons  in  tail  male ;  remainder  over  to  Ridler  t&d 
Fenwick  and.fheir  heirs,  subject  to  be  charged  with  such  provision  for  tlisTife, 
daughters,  and  younger  children  of  the  said  Edward  Errington,  as  therein  eiprMaei 

The  respondents  Ridley  and  Fenwick,  by  indenture  executed  the  same  dwr,  bet 
dated  the  day  after,  being  the  23d  of  April  1718,  did  declare,  that  the  £200  nw- 
tioned  in  the  said  indenture  of  release  to  be  by  them  paid  to  the  said  Edward  Erring 
ton,  for  thq  purchase  of  the  reversion  and  inheritance  of  the  premises,  was  the  proper 
money  of  the  respondent  Thomas  Errington  ;  and  that  their  names  were  made  nseoi 
in  the  said  indentures  of  lease  and  release,  and  other  conveyances  of  the  premi« 
from  and  after  the  death  of  tlie  said  Edward  Errington,  without  issue  male,  and  liiUi 
to  be  charged  as  therein  mentioned,  in  trust  only  for  the  respondent  Thomas  Erring- 
ton and  his  aBsigns  for  bis  life,  without  impeachment  of  waste ;  remainder  to  a  tmsa 
for  preserving  contingent  remainders  ;  remainder  to  the  first  and  other  bods  oftk 
said  Thomas  Errington,  in  tail  mal^;  remainder  to  the  appellant  for  life,  vithoK 
impeachment  of  waste;  with  the  like  remainder  to  preserve  contingent  uses;  re^ 
mainder  to  the  first  an'd  other  sons  of  the  appellant  in  tail  male ;  with  remainJer 
in  fee  to  the  said  Edward  Errington. 

In  September  1719,  Edward  Errington  died  without  issue;  and  thereupon  tie 
respondent  Thomas  Errington  entered  on  the  estate.  But  in  Michaelmas  term  1719. 
the  respondents  Carrick,  Lorraine  and  wife,  and  Robson  and  wife,  exhibited  tlieirlil 
in  Chancery  against  him,  and  also  against  the  appellant  and  the  respondents  Ridle*. 
Fenwick,  Soulby,  and  Frances  Errington,  and  others,  charging,  that  the  respondwt 
Thomas  Errington  and  the  appellant  were  papists,  and  therefore  by  the  gtatateof  th 
11th  and  1 2th  of  William  3.  were  disabled  to  take  by  purchase  any  interest  in  Isnds: 
that  Edward  Errington  was  infirm  and  weak  in  body  and  mind,  and  not  sensible  wbn 
he  executed  the  said  several  conveyances ;  that  the  £200  consideration  money  wssws 
paid,  but  inserted  only  in  the  said  indenture  of  release  to  colour  the  same;  and  till 
the  said  deeds  seemed  to  have  been  gained  by  fraud  or  imposition  :  And  therefore  tK 
bill  prayed  that  the  plaintiffs  [393]  might  be  put  into  possession  of  the  premises, or «< 
least,  that  they  might  be  at  liberty  to  try  their  title  at  law,  without  being  prejadicsd 
by  the  deeds  of  April  1718. 

To  this  biU  the  several  defendants  put  in  their  answers ;  and  the  app^antbf  w 
answer,  denied  that  he  was  a  papist,  or  that  he  ever  professed  the  popish  rdigiw- 
but  said  he  was  a  protestant,  of  the  communion  of  the  church  of  England  se  v 
law  established :  and  insisted,  that  the  respondents  Jane  Lorraine,  Margaret  BolW' 
and  Frances  Errington,  were  papists,  that  the  respondent  Carrick's  mother  »»»•* 
a  papist;  and  that  Edward  Errington  was  in  good  health,  and  of  sound  memory sM 
understanding  at  the  time  of  executing  the  said  conveyances,  and  well  understood  tw 
contents  tiier^f ;  and  therefore  the  appellant  insisted  on  the  benefit  of  such  con- 
veyances. 

The  cause  being  at  issue,  divers  witnesses  were  examined  on  both  sides,  andnpw 
hearing  the  same  before  the  Lord  Chancellor  Macclesfield,  on  the  16th  of  June  l'-^- 
his  Lordship  was  pleased  to  declare,  that  there  waa  a  gross  imposition  upon  ilieW' 
Edward  Errington,  in  obtaining  the  said  deed  of  settlement  from  him,  and  tlisttK 
person  who  obtained  the  same  ought  not  to  have  any  benefit  therein :  But  to  the  ew 
the  whole  case  might  be  before  the  Court  before  further  judgment  given,  his  Ix)rdAip 
ordered,  that  it  should  be  referred  to  Mr.  Bennett  one  of  the  Masters  of  the  Court,  t" 
inquire  and  Bee  when  the  said  deed  and  the  said  declaration  of  trust  from  th<  K- 
spondents  Ridley  and  Fenwick  were  executed,  ae  also  to  inquire  what  was  tin  wv- 
sideration  of  the  two  bonds  for  £100  and  £50  entered  into  br  Edward  Errington  *> 
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he  respondent  Thomas  Errington,  and  to  Btate  these  several  matters  speciallj  to  the 
3ourt ;  and  after  the  Master  should  have  made  his  report,  the  cause  was  to  come  again 
'or  the  further  direction  of  the  Court :  And,  in  ihe  mean  time,  it  was  referred  to  the 
tfaster  to  appoint  a  receiver. 

The  Master  appointed  a  receiver  accordingly,  and  by  his  report,  dated  the  5th  of 
F'ebruary  1725,  certified  that  the  execution  of  the  deeds  of  lease  and  release  and 
leclaration  of  trust,  and  the  payment  of  the  consideration  money  of  the  said  two 
wnds,  were  proved  before  him. 

The  cause  coming  to  be  heard  on  the  Master's  report  before  the  Lord  Chancellor 
Cing,  on  the  17th  of  June  1726,  his  Lordship  was  pleased  to  declare,  that  it  having 
wen  already  declared  upon  thje  former  hearing,  that  there  was  a  gross  imposition  on 
Edward  Errington,  in  obtaining  the  deed  of  aettlement,  and  that  the  person  who 
)btained  the  same  ought  to  have  no  benefit  thereby,  the  Court  could  not  then  enter 
into  the  matter  of  fraud  ;  but  that  the  said  deed  of  settlement  ought  to  be  taken  to  have 
been  fraudulently  obtained,  according  as  was  declared  in  the  said  order,  and  did 
^erefore  decree,  that  the  said  settlement  should  be  delivered  up  to  the  plainti&s  to  be 
sanc^ed ;  and  it  was  referred  to  the  Master,  to  teke  an  account  of  the  profits  of  the 
wtate  in  question,  received  by  the  respondent  Thomas  Errington,  since  the  death 
>f  [394]  t^e  said  Edward  Errington,  discounting  thereout  what  was  due  to  him  for 
principal  and  interest  on  the  said  three  bonds,  and  thereupon  the  said  bonds  were  to 
be  delivered  up :  And  the  surplus  of  tiie  said  profite  was  to  be  divided  into  four  parts, 
tnd  the  respondents  the  coheirs  of  Edward  Errington,  were  each  of  them  to  have  one- 
fourth  part;  and  the  receiver  of  the  estate  was  to  account  before  the  Master,  and  pay 
the  money  in  his  hands  in  like  manner,  and  deliver  possession  of  the  eeteto  to  the 
laid  coheirs,  and  the  tenants  were  to  attorn  and  pay  their  rents  accordingly. 

The  appellant  and  the  respondent  Thomas  Errington  conceiving  titemselves 
aggrieved  by  the  said  orders  of  the  16th  of  June  1724,  and  17th  of  June  1726, 
petitioned  for  a  rehearing  of  the  cause;  which  being  granted,  the  same  was  reheard 
on  the  12th  of  November  1726,  when  his  Lordship  ordered,  that  both  the  said  former 
orders  should  be  reversed ;  and  declared,  that  he  saw  no  cause  to  set  aside  the  settle- 
ment made  by  Edward  Errington ;  but  that  the  respondent  Thomas  Errington,  to 
whom  a  trust  for  life  was  limited  for  his  benefit,  being  a  person  posBeesing  the  popish 
rdigion,  the  trust  was  void  by  the  statute  of  the  1 1th  and  1 2th  of  William  3.  and  that 
during  his  life,  the  plaintifis  and  the  defendant  Francis  Errington,  the  coheirs  of  the 
said  Edward  Errington,  were  entitled  to  the  rents  and  profits  of  the  estate  from  the 
death  of  Edward  Errington;  and  therefore  referred  it  to  the  Master,  to  teke  an 
account  of  the  profits  of  the  estete  received  by  the  respondent  Thomas  Errington,  since 
the  death  of  Edward ;  and  wtiat  the  Master  should  certify  to  bo  remaining  in  his 
hands,  after  all  just  allowances,  was  to  be  paid  by  him  to  the  respondents  the  coheirs 
of  Edward  Errington,  viz.  to  each  a  fourth  part  thereof,  and  the  receiver  was  also  to 
account  and  pay  Uie  rents  in  his  hands  in  like  manner ;  and  he  was  likewise  to  deliver 
poggession  of  the  estate  to  the  said  respondents  the  coheirs,  and  the  tenante  were  to 
attorn  and  pay  their  rents  to  them. 

From  that  part  of  this  decree  which  directed  possession  of  the  estete  to  be  de- 
livered, and  the  profits  to  be  accounted  for  to  the  coheirs  during  the  life  of  the 
respondent  Thomas  Errington,  the  present  appeal  was  brought ;  and  on  behalf  of  the 
appellant  it  was  contended  (P.  Yorke,  W.  Le«),  that  Edward  Errington  having  by 
the  settlements  conveyed  away  the  whole  estete,  subject  to  the  uses  and  trust  expressly 
declared,  his  heirs  at  law  were  thereby  excluded  from  having  any  benefit  of  this  estate, 
till  after  all  tlie  particular  intermediate  uses  were  spent ;  and  therefore  to  raise  a 
trust  by  implication  in  favour  of  the  heirs  at  law,  during  the  life  of  the  respondent 
Thomas  Errington,  out  of  the  supposed  estate  of  Soulby  the  trustee  to  preserve  the 
contingent  uses,  was  to  give  them  a  preference  to  the  particular  uses  to  which  they 
were  expressly  postponed  by  Edward  Errington  the  grantor,  who  had  an  absolute 
power  over  the  estete.  That  where  an  estete  is  limited  to  a  person  incapable  of  tak- 
ing, the  next  remainder  ought,  according  to  the  rules  of  law,  to  take  place  im- 
mediately ;  and,  consequently,  Thomas  Erjington  being  incapable  to  teke  by  the  act 
of  11  and  12  [S96]  Will.  3.  and  having  no  issue,  the  appellant  was  entitled  to  be  let 
into  the  perception  of  the  profits  immediately  upon  the  death  of  Edward  Errington 
without  issue,  there  being  no  intervening  equitable  estate  to  prevent  him.  For 
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though  the  legal  eet&to  should  be  taken  to  be  in  Soulby  to  preeerre  the  oontingat  gie^ 
which  possibly  might  never  arise,  jet  since  the  trusts  annexed  to  that  estate  were tbII 
to  all  other  purposes,  it  ought  not  to  be  any  impediment  to  the  &pp^aiic'>  eDJorig; 
the  benefit  of  the  estate ;  nor  have  any  farther  eSect,  than  to  preserve  the  legal  iitiM 
in  the  trustee,  for  that  contingent  purpose  for  which  alone  it  could  be  good,  mnis 
in  the  sons  of  Thomas  Errington,  in  case  he  should  have  any ;  and  not  to  obstniKSt 
limitations  of  the  settlement  in  any  other  respect,  much  Ie$s  to  prefer  the  grmefi 
heirs  at  law  to  the  appellant,  contrary  to  his  express  intent  declared  in  the  deed.  M 
supposing  there  was  a  resulting  trust  during  the  life  of  Thomas  Errington,  y;t  i'4 
trust  arose  upon  the  settlement  of  1714,  which  was  good  by  estoppel;  and  linsi 
Errington  had  a  power  to  dispose  of  it,  and  accordingly  did  so  by  the  subKqiifit 
settlement  of  1718;  consequently,  that  trust  estate  being  no  way  necessary  to  pmm 
the  contingent  remainders  under  the  settlement  of  1718,  would  now  vest  in  thetpp^ 
lant,  there  being  no  person  in  etse,  capable  of  taking  it  before  him.  It  was  tlieefoit 
hoped,  that  the  decree  would  be  reversed  in  the  particulars  before  mentioned,  id 
that  the  bill  would  be  dismissed  with  costs. 

On  the  other  side  it  was  insisted  (W.  Peere  Williams),  that  the  decree  was  jutt<  ui 
that  the  appellant  was  not  by  the  settlement  to  take  any  estate,  until  the  destli  d 
Thomas  Errington  without  issue  male,  who  might  have  issue  male  that  might  I* 
protestants.  Thttt  Thomas  being  a  papist,  and  disabled  to  take  by  virtue  of  ii 
statute,  and  the  appellant  not  being  entitled  until  Thomas  should  be  dead  witki< 
male  issue,  the  premises  during  the  life  of  Thomas,  ought  to  go  and  belong  to  die 
heirs  at  law  of  Edward  who  made  the  settlement,  as  an  estate  undisposed  of  W 
him. 

AccoRDiNQLT,  after  bearing  counsel  on  this  appeal,  it  was  ordbrhd  and  amiikB' 
that  the  same  should  be  dismissed,  and  the  decree  tiherein  complained  of,  »&rwti- 
And  it  wa«  further  obdbrbd,  that  the  appellant  should  pay  to  the  respondait 
Christopher  Soulby  £20  for  his  costs  sustained  by  reason  of  In-inging  the  sppcl- 
<Jour.  vol.  23.  p.  274.) 


[3%]  Case  7. — Baknabt  Carrol, — Appellant ;  Eichard  Vicabs,— 
EespondeiU  [2d  April  1731]. 

[Mew's  Dig.  xii.  102.] 

An  Irish  papist  conforming  any  where  out  of  Ireland,  cannot  purchase  lands  ii 
that  kingdom,  before  he  has  complied  with  the  several  requisites  of  the  bA 
acts  of  2  and  8  Ann. 

Dkcrbb  of  the  Irish  Court  of  Exchequer  afpirmbd. 

By  an  act  passed  in  Ireland,  2  Annae,  intitled,  An  act  to  prevent  tht  fw^' 
growth  of  popery,  it  is  enacted,  "  That  every  papist,  or  person  professing  the  [xq''''^ 
religion,  shall,  from  and  after  the  24th  of  March  1703,  be  disabled  and  is  theni? 
made  incapable  to  buy  and  purchase  either  in  his,  or  her  own  name,  or  in  tieMW 
of  any  other  person  or  persons  for  his  or  her  use,  or  in  trust  for  him  or  her,  »n.^ 
manors,  lands,  tenements,  or  hereditaments,  or  any  rent  or  profits  out  of  the  aae- 
or  any  leases  or  terms  thereof,  other  than  any  term  of  years  not  exceeding  31  y**- 
whereon  a  rent  not  less  than  two  thirds  of  the  improved  yearly  value,  at  the  tin* 
of  making  such  lease  of  the  tenements  leased,  shaU  be  reserved  and  made  pavtUt 
during  such  term :  and  that  all  and  singular  estates,  terms,  or  any  other  intereia 
or  profits  whatsoever,  other  than  such  leases  not  exceeding  31  years  as  aforeaai<i< ''' 
in,  or  out  of  such  lands,  tenements,  or  hereditaments,  from  and  after  the  said  i^th 
day  of  March,  to  be  bought  and  purchased  by  or  for  the  use  and  behoof  of  anv  kx^ 
papist,  or  person  or  persons  professing  the  popish  religion,  or  upon  any  trud  or 
confidence,  mediately  or  immediatdy,  to  or  for  the  benefit,  use,  or  advanta^  « 
any  such  person  or  persons  professing  i^e  popish  religion,  shall  be  utterly  void  ><» 
of  none  effect  to  aU  intents,  constructions,  and  purposes  whatsoeiver :  and  the  chil- 
dren of  papists  are  to  be  taken  to  be  papists,  till  they  shall  by  their  oonformi^  <* 
th»  established  church  appear  to  be  protestants;  and  no  person  can  takebeoefit'? 
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le  said  act,  as  a  protestant  within  the  true  intent  and  meaning  thereof,  that  does 
)t  conform  to  the  church  of  Irdand,  as  by  law  established,  and  subscribe  the 
jclaration,  and  take  and  subscribe  the  oath  of  abjuration." 

The  general  method  of  conformity  directed  and  intended  by  this  act,  is  to  re- 
>unce,  before  the  Bishop  of  the  diocese  in  which  the  papist  shall  inhabit,  the  errors 
'  the  church  of  Rome,  and  inroll  in  the  Court  of  Chanceiy  a  certificate  thereof  from 
ds  Bishop,  testifying  his  being  a  protestant  and  conforming  to  the  church  of  Ireland 
I  by  law  established.  And  at  the  time  of  passing  this  act,  it  was  thought  sufficient 
It  the  convert  to  renounce  popery  before  the  Birfiop  of  the  diocese  where  he  dwelt, 
;  being  the  fittest  to  judge  of  tfie  convert's  sincerity,  and  inroll  his  certificate  to 
lew  himself  a  protestant;  but  it  being  found  afterwards,  [397]  that  many  such 
■etended  converts  had  notoriously  duded  the  act,  another  act  was  passed  8  Annae, 

■  explain  and  amend  tiie  former  act ;  and  by  this  latter  statute  it  was  enacted,  "  <liat 
1  lands,  tenements,  and  hereditaments,  conveyed  or  leased  to  any  papist,  or  per- 
il professing  the  popish  religion,  contrary  to  the  true  intent  and  meaning  of  the 
id  acts,  shall  and  may  be  sued  for  and  recovered  by  any  protestant;  who  shall 
kve  execution  to  be  put  in  seisin  and  possession  thereof,  to  hold  and  enjoy  according 

■  the  estate  and  interest  which  such  papist,  or  person  professing  the  popish  religion, 
lould  have  had  therein,  had  he  been  qualified  to  purchase,  hold,  and  enjoy  the 
me:  And  further,  that  no  person  who  hatji  turned,  or  shall  turn  from  the  popish 
'  the  protestant  religion,  shall  be  deemed  or  taken  to  be  a  protestant  within  the 
itention  of  either  of  the  said  acts,  or  take  any  benefit  thereby  (notwithstanding 
ich  person  so  professing  himself  a  protestant  shall,  pursuant  to  either  of  the  said 
its,  procure  the  certificate  of  the  Bishop  of  the  diocese)  unless  such  person  shall, 
ithin  six  months  next  after  declaring  himself  a  protestant,  or  within  six  months 
ter  he  shall  attain  the  age  of  18  years,  (or  those  who  have  already  been  converted, 
>  before  the  25th  of  December  1709,)  or  within  three  months  after  he  or  they  shall 
turn  to  Ireland,  if  out  of  it,  take  and  receive  the  holy  sacrament  of  the  Lord's 
tpper  according  to  the  usage  of  ihe  church  of  Ireland ;  and  make  and  subscribe 
le  declaration,  and  take  the  oath  of  abjuration,  and  file  in  the  Court  of  Chancery, 
'  some  other  of  his  Majesty's  four  Courts  in  Dublin,  a  certificate  thereof,  in  such 
anner  as  the  Bishop's  certificate  is  directed  to  be  filed ;  any  thing  in  either  of  the 
'id  acts  to  the  contrary  notwithstanding." 

The  appellant,  on  the  2l8t  of  September  1723,  purchased  from  Thomas  Vicars, 
r  £800,  several  leases  and  interests  in  lands  and  tyiiies  in  the  Queen's  county,  and 
t  the  county  of  Kilkenny ;  some  for  lives,  others  for  long  terms  of  years,  out  of 
iuch  severaj  rents  were  reserved :  and  he  purchased  from  Lord  Ross,  for  £168 
L  8d.  Ballylenan  and  20  acres  in  Moncurr  in  the  King's  county,  for  his  Lordship's 
fe.  The  appellant  also  purchased  other  estates,  and  was,  at  the  time  of  these 
ireral  purchases,  a  papist,  or  person  professing  the  popish  religion,  being  bom  of 
>piih  parents,  and  educated  in  that  rdigion. 

The  respondent,  being  of  protestant  parents,  and  educated  in  the  protestant 
digion,  on  the  13tfa  of  February  1723,  filed  his  bill  as  a  protestant  discoverer  on 
le  said  acts,  in  the  Court  of  Exchequer  in  Ireland,  against  the  appellant  and  the 
kid  Thomas  Vicars,  to  recover  the  benefit  of  the  several  estates  so  purchased. 

The  appellant,  after  many  great  and  affected  dela3rB,  filed  two  insufficient  answers. 
It  did  not  file  his  third  answer,  until  the  Sth  of  May  1727,  being  about  three  years 
id  three  months  after  the  bill  was  filed :  and  by  this  answer  he  insisted,  that  the 
ispondent  was  a  dragoon  in  the  late  King  James's  army,  and  then  [398]  went  to 
ass,  and  had  not  since  conformed  to  the  established  church ;  and  therefore  was 
Jt  qualified  to  be  a  protestant  discoverer. — That  the  appellant,  about  1702,  went 
I  London,  where  he  became,  and  had  ever  since  continued,  a  protestant :  he  con- 
ssed  the  purchases  from  Thomas  Vicars  and  Lord  Ross,  but  denied  any  other  pur- 
uwe,  except  one  from  Thomas  Short :  he,  however,  insisted,  that  Owen  Carrol,  the 
jpellant's  father,  on  his  intermarriage  with  the  appellant's  mother,  settled  the 
ads  purchased  from  Short,  to  the  use  of  himself  for  life;  remainder  in  tail  male 
I  the  issue  of  that  marriage,  of  which  the  appellant  was  the  eldest  son.  That  Owen, 
is  father,  being  attainted  of  high  treason,  on  account  of  the  rebdlion  in  Ireland, 
is  estate  for  life  was  forfeited,  and  sold  to  Short  by  the  trustees  for  forfeitures, 
ho  had  in  him  only  an  estate  for  Owen's  life,  which  the  appellant  purchased;  and 
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that  Owen  died  a  few  monthe  after :  he  admitted  that  he  was  born  of  popish  ptniti; 
but  insigted,  that  at  the  times  of  the  said  purchases  he  was  a  protestant,  and  qutliM 
to  purchase,  within  the  intent  and  meaning  of  the  said  acts. 

The  respondent  filed  his  replication  on  tiie  20th  of  November  1727,  ud  tm 
afterwards,  a  commission  to  examine  witnesses,  as  ■weLl  for  the  appellant » for  tit 
respondent,  issued  and  was  executed  in  the  Queen's  county,  where  the  responds 
examined  many  witnesses,  but  the  appelant  none ;  though  both  his  oommitsioiia 
joined  with  the  respondent's  commissioners. 

On  the  eBsoign-day  of  Easter  term  1728,  the  first  rule  for  publication  n 
granted,  and  publication  would,  in  four  days  after,  have  passed  absolutdj,  tcHri- 
ing  to  the  standing  rules  of  the  Court,  unless  the  appellant  could  hare  then  kr 
affidavit,  that  he  had  witnesses  to  examine,  and  that  he  could  not,  for  good  tmrn, 
have  examined  them  on  the  former  commission ;  but  the  appellant's  attonier,  o^ 
having  any  such  affidavit,  prevailed  with  the  respondent's  attorney  to  enter  into  ik 
following  consent,  which  was  signed  by  both  attornies,  viz.  "  By  consent  of  pl«i»- 
tiff's  and  defendant's  attornies,  plaintiff  and  defendant  are  at  liberty  to  tsmt 
and  cross  examine  to  the  essoign-day  of  next  Michaelmas  term;  publication tLei> 
pass  without  further  motion,  and  defendant  to  appear  gmtis,  without  seirice  it 
process,  or  suffering  a  conditional  decree."  And  this  consent  was,  on  tli£  motion  ^ 
the  appellant's  attorney,  made  an  order  of  Court  on  the  14th  of  Hay  following. 

In  pursuance  of  this  order,  the  appellant  examined  several  witnesses  in  Ireiu^ 
and  also  took  out  a  commission  and  examined  several  others  at  St.  Dunst&n's  col» 
house  in  London,  and  returned  their  depositions. 

On  the  9th  of  November  1728,  tlie  appdlant  moved  to  respite  pubUcatJM.* 
that  he  might  have  commissions  to  examine  witnesses  at  Utrecht  in  HoUud,  u^ 
in  or  near  Paris,  and  also  in  Ireland ;  alleging,  that  the  said  consent  was  est«t>' 
into  without  his  direction  or  privity,  and  that  Cornelius  Van  Ek:k  and  G«liel«* 
Van  de  Water  and  others,  living  at  Utrecht,  and  Richard  Warburton  of  pflSj  If* 
Queen's  county  in  Irdand,  (then  in  or  near  Paris,)  were  very  material  witot*- 
without  whose  testimony,  as  he  was  advised,  he  could  not  safely  proceed  to  »  hetnuf: 
and  that  Warburton  being  in  London  some  short  time  before  the  I3th  of  Ad<!«*- 
and  intending  to  go  to  Paris  before  that  day,  he  endeavoured  to  prevail  on  hia" 
stay  and  be  examined,  which  he  refused,  and  went  for  Holland;  and  that  one  of » 
respondent's  commissioners  refused  to  join  and  examine  Warburton  before  he  tat- 

This  motion  the  respondent  opposed,  by  shewing  the  many  affected  delajs  of  tv 
appellant,  and  that  whilst  the  cause  was  ddayed,  he  received  tlie  profits  of  the  Isso' 
but  did  not  pay  the  chief  landlord's  rents,  or  other  necessary  outgoings:  that  hot  to 
the  said  consent,  the  appellant  could  not,  according  to  the  practice  of  the  Coiut'  b»n 
examined  any  witnesses  after  the  first  time  for  passing  publication,  and  that  theit' 
fore  the  said  consent  was  greatly  to  tihe  appellant's  advantage:  that  issue hesif 
joined  on  the  12th  of  February  1727',  the  appellant  might  have  had  a  commiaa*^ 
and  examined  in  Utrecht  between  that  day  and  the  3d  of  November  following,  ii » 
had  thought  fit ;  the  respondent  also  produced  to  the  Court  an  affidavit,  that  w^ 
burton  was  in  Ireland  twelve  montlis  before  the  12th  of  April  1728,  and  inDnhua 
fourteen  days  before  that  time;  so  that  the  appellant  might  have  examinsi  hin 
either  by  commission  in  Ireland,  or  before  a  Baron  of  the  Exchequw  in  DiUm-'' 
And  upon  hearing  counsel  on  both  sides,  the  Court  thought  proper  to  refa-°«  * 
motion,  and  ordered  publication  to  pass. 

On  the  2d  and  3d  of  December  1728,  the  cause  was  heard,  when  an  atteated  «ff 
of  the  memorial  of  the  purchase  from  Lord  Ross,  by  lease  and  release  of  the  6ti  »eJ 
7th  of  February  1722,  registered  in  the  Register's  office;  and  an  attested  copy  of* 
inroUment  of  a  certificate  from  the  Archbishop  of  Dublin,  certifying,  that  •'  "'^ 
the  5th  of  February  1723,  that  the  appellant  renounced,  before  him,  the  errors » 
the  church  of  Rome,  and  was,  by  bis  Grace's  order,  received  into  the  coniniui'ion  t- 
and  did  conform  to  the  church  of  Ireland,  as  by  law  estaUished,  were  read ;  and  I* 
respondent  fully  proved,  by  tlie  testimony  of  many  credible  witnesses,  that  »• 
appellant  was  born  of  popish  parents,  educated  in  the  popish  religion,  went » 
England  in  1702,  and  returned  to  Ireland  in  1709;  when,  according  to  the  s^ 
acts,  to  make  him  a  protestant  capable  of  purchasing,  he  ought,  in  three  nwf'f 
after  his  return,  to  have  performed  all  matters  required  by  the  acts,  and  particnlait?' 
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>  have  received  the  holy  sacrament,  according  to  the  usage  of  the  church  of  Tre- 
nd; but  instead  thereof,  it  was  fully  proved  by  many  credible  witnesses,  that 
le  app^ant,  in  1709,  went  frequently  to  mass,  and  publicly  received  the  sacrament 
I  a  popish  chapel  from  a  priest  of  the  church  of  Bome;  and  that  several  times  after- 
ards,  as  often  as  he  returned  to  Ireland,  he  went  frequently  to  mass :  it  was  also 
roved  by  two  witnesses,  that  he  was  at  mass. in  1722,  and  by  one  witness,  that  he 
rofeesed  himsdf  a  papist,  till  within  a  few  months  before  his  [400]  father's  death ; 
id  by  another  witness,  that  he  was  a  papist  even  at  his  father's  death,  which  hap- 
med  on  the  27th  of  August  1723,  Uiough  the  appellant  pretended  he,  in  1702, 
)came  a  protestant,  and  continued  so  at  the  time  of  making  the  said  purchases. 
-On  the  other  hand,  a  sheriff's  bailifi  and  some  others  examined  for  tlie  appellant 
rore,  that  they  had  seen  the  respondent,  in  the  late  £ing  James's  time,  at  mass,  and 
Lst  they  had  heard  he  was  a  dragoon,  when  the  protestants  in  Ireland  were  under 
le  persecution  of  popery ;  yet,  the  respondent  proved  evidently,  that  he  was  then 
It  14  years  old,  and  that  he  was  born  of  protestant  parents,  and  educated  in  and 
iways  professed  the  protestant  religion.  But  the  appellant  not  proving  that  he  had 
erformed  the  requisites  of  the  acts,  his  counsel  insisted,  that  a  papist  may  become 
protestant,  and  be  capable  of  purchasing  lands,  without  qualifying  himself  as  the 
cts  direct;  wherefore  the  Court  declared,  that  before  they  would  give  judgment, 
ley  would  hear  counsel  on  both  sides  to  tliat  point. 

Accordingly,  on  the  10th  of  February  following,  the  point  was  fully  debated  by 
lany  counsel  on  both  sides,  and  the  acts  were  read,  and  the  Court  took  time  to  con- 
ider  and  advise,  before  they  would  give  judgment. — ^And  on  the  23d  of  June  1729, 
le  Court  declared,  that  it  fully  appeared  by  the  proofs,  that  the  respondent  was 
'ell  qualified  and  entitled  to  bring  his  bill  as  a  protestant  discoverer  on  the  said 
ets;  and  that  the  appellant  not  having  performed  the  requisites  by  the  said  acts, 
or  renounced  the  errors  of  the  church  of  Rome,  as  the  acts  required,  until  the  5th 
f  February  1723,  he  was  not  qualified  to  purchase  or  acquire  ttxe  said  several  in- 
srests  and  estates  from  the  said  Thomas  Vicars  and  the  Lord  Ross ;  and  therefore 
screed  the  respondent  as  a  protestant  discoverer,  to  the  benefit  of  the  said  pur- 
bases  from  Thomas  Vicars  and  Lord  Ross,  and  an  account  of  the  profits  of  them 
iuce  filing  his  bill,  with  costs  to  be  taxed ;  but  dismissed  the  respondent's  bill  with 
D8te  as  to  the  other  purchases,  and  ordered  injunctions  to  put  the  respondent  in  pos- 
Msion  of  the  said  purchaEes  from  Thomas  Vicars  and  Lord  Ross. 

The  appellant  therefore  appealed,  not  only  from  this  decree,  but  also  from  the 
rder  of  the  9th  of  November  1728,  for  passing  publication;  insisting  (P.  Yorke,  C. 
!albot),  that  it  appeared  by  the  proofs  in  the  cause,  ihat  at  the  time  of  his  making 
he  said  several  purchases,  he  was  a  protestant  of  the  church  of  England,  as  by  law 
staUished ;  and  therefore  well  qualified  to  purchase  lands,  etc.  none  but  papists,  or 
lersons  professing  the  popish  religion,  being  disabled  by  the  said  acts  from  pur- 
hasing.  That  it  also  appeared  by  the  proofs,  that  the  respondent  having  been  a 
Iragoon  in  King  James's  army,  in  the  Irish  rebellion  of  1688,  and  having  then 
raUidy  professed  the  popish  religion,  and  never  since  duly  conformed  according 
o  the  acts,  was  not  sufficiently  qualified  to  be  a  protestant  discoverer  or  informer, 
V  to  take  any  such  benefit  by  those  acts,  as  he  now  sought ;  whereas  the  appellant 
Maimed  no  benefit  thereby,  but  only  to  preserve  and  defend  his  own  property  and 
rarchasee,  ho-[401]-ne8tly  made  and  paid  for :  and  tlxerefore  the  court  ought  to  have 
iiBtnigsed  the  respondent's  bill  with  costs,  on  his  failing  to  make  out  a  title,  by 
proving  his  own  capacity,  and  the  incapacity  of  the  appellant.  That  the  pretended 
Agreement  for  publication  to  pass  on  the  essoign-day,  was  not  only  procured  by  the 
trtful  management  of  the  respondent's  attorney,  without  the  knowledge  or  consent 
){ the  appellant,  who  was  then  in  London,  and  calculated  to  deprive  the  appellant  of 
us  right  to  examine  his  witnesses ;  but  the  same  had  been  expressly  waived,  by  the 
fwpondent's  examining  several  witnesses  after  the  essoign-day,  contrary  to  that 
sgreement.  That  the  court  having  refused  to  grant  commissions  for  examining 
Mr.  Warburton  in  Paris,  and  the  several  other  material  witnesses  at  Utrecht,  the 
appellant  was  thereby  debarred  from  the  benefit  of  their  testimony  on  the  hearing ; 
which  would  have  greatly  strengthened  the  evidence  of  his  other  witnesses  examined 
^  the  cause,  and  fully  proved  that  tjho  appellant  was  a  student  actually  residing  at 
Utrecht  in  1709,  at  the  very  time  when  one  of  the  respondent's  popish  witnesses 
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f  alsdy  swore  to  have  seea  him  at  mas»  in  Ireland.  That  if  such,  popish  combinitiw) ' 
against  protestants,  whose  parents  have  been  papists,  were  not  discouraged,  id 
real  converts  secured  in  their  rights  and  properties,  the  several  acts  of  Pirliimtil 
made  to  prevent  the  growth  of  popery,  would  have  a  contrary  effect;  and  pipis 
would  be  discouraged  from  becoming  protestants,  at  the  same  time  that  protetiuli 
in  all  popish  countries,  were  greatly  encouraged  to  become  papists.  Thatifuki^ 
ihe  oaths  of  allegiance,  abjuration,  and  supremacy,  and  malting  and  aubaciibin; 
the  declaration,  as  by  law  required,  should  not  be  adjudged  a  sufficient  proof  cii 
papist's  becoming  a  protestant,  without  a  formal  renunciation  before  a  Biiif 
which  the  appellant  also  maide  eight  days  before  the  respondeat  filed  hia  bill:3 
would  endanger  the  rights  and  properties  of  several  protestant  converts,  especislh 
among  the  Presbjrterians,  Anabaptists,  Quakers,  and  other  dissenters,  ^ho,  briki 
principles,  do  not  allow  episcopacy,  and  consequently  cannot  make  such  a  renuia 
tion ;  and  to  compel  them  thereto,  would  be  deemed  a  persecution  and  violation  i 
the  tolerance  acts,  and  contrary  to  the  true  intent  and  meaning  of  the  two  Irish  is 
on  which  this  suit  was  founded.  It  was  therefore  hoped,  that  the  decree  would  i* 
reversed,  and  the  respondent's  bill  dismissed  with  costs. 

On  the  other  side  it  was  argued  (T.  Lutwyche,  D.  Ryder),  that  as  to  the  order  k 
passing  puUication,  it  was  too  late  to  appeal  from  it  after  publication  had  sctwh 
passed,  the  proofs  seen,  and  a  decree  made ;  and  if  that  order  should  now  be  refer*- 
it  would  be  to  give  the  appellant  the  liberty  of  examining  witnesses,  contrary  toA 
most  certain  and  established  rules  of  all  Courts  of  Equity;  which,  to  prevent f<r 
jury,  never  suffers  the  parties  to  examine  witnesses,  after  the  former  deposition!  K 
once  published  and  known.  Besides,  it  was  improbable  that  the  appellant  cod 
prove  in  Holland  his  renouncing  popery,  and  performing  the  other  requisites  of  ii» 
acts  in  Ireland ;  and  to  prove  that  he  renounced  it  in  Utrecht  would  [^)2]  not  mb 
him  a  protestant  in  Irdand.  But  further,  the  affidavits  on  which  the  appeil<< 
moved  were  insufficient,  and  did  not,  according  to  the  rules  of  Equity,  shev  toviit 
facts  he  would  examine  in  foreign  parts ;  so  that  the  court  might  judge  whetitertif 
were  material  or  not,  and  if  material,  grant  a  commission,  unless  tiie  resposM 
would  agree  to  admit  such  facts  at  the  hearing. — ^And  as  to  the  decree,  it  was  efl 
tended  to  be  well  founded,  because  the  respondent  was  of  protestant  parents,  alnf 
educated  a  protestant,  and  therefore  weU  qualified  to  be  a  protestant  discorsi 
under  the  said  acts;  but  the  appellant  was  of  popish  parents,  and  educated  mi 
popish  religion ;  and  being  an  Irish  papist,  and  not  having  renounced  popeit, 
obtained  and  inrolled  the  Bishop's  certificate,  or  received  the  sacrament  aocordii 
to  the  usage  of  the  church  of  Ireland,  nor  performed  the  other  matters  required^ 
the  acts,  to  make  him  be  considered  as  a  protestant ;  he  was  not  qualified  aa  •  pi 
testant,  when  he  made  the  purchases  in  question.  For,  by  the  Archbishop  of  WH 
certificate  it  appeared,  that  the  appellant's  conformity  was  subsequent  to  the  is*o 
of  those  purchases.  That  tiiough  the  appelant  said  in  his  answer,  that  in  Iti 
when  but  11  or  12  years  of  age,  he  went  to  London,  and  there  became  a  pro(eai4 
and  continued  so  at  the  time  of  his  making  the  purchases ;  yet  there  was  the  t^ 
proof,  that  several  years  after  1702,  he  received  the  sacrament  in  Ireland,  accoii> 
to  the  usage  of  the  church  of  Rome,  and  continued  so  to  do,  as  often  as  he  r^est 
from  abroad  to  Ireland;  and  that  in  1720  and  1722  he  went  to  mass,  and  <• 
papist  to  the  time  of  his  father's  death,  in  August  1723.  That  the  intent  of  t^ 
acts  of  Parliament  above  stated,  was  to  strengthen  the  protestant  and  weakei' 
popish  interest  in  Ireland,  and  thereby  secure  the  church  and  state,  which  had  i* 
frequently  in  the  most  imminent  danger,  from  the  practices  of  Irish  papists ;  it 
therefore  of  the  utmost  consequence,  and  the  direct  view  of  those  acts,  to  keef  i 
lands  out  of  their  hands,  that  they  might  not  have  large  clans,  ready  to  rise 
them  in  rebellion :  and  it  being  a  known  rule  in  the  construction  of  acts  of  p«^ 
ment,  that  such  as  are  made  to  prevent  a  public  mischief,  should  receive  tl» 
liberal  construction,  to  answer  the  «ids  (hereby  intended;  it  was  apprehended. ^ 
there  could  scarcely  be  a  case,  in  which  that  rule  ought  to  be  more  followed  tJ»s 
present.  That  after  passing  the  act  2  Annae,  the  Legislature  found  that  many  A 
and  evasions  had  been  practised,  to  dude  that  law ;  and  therefore  by  the  act  8  Am 
they  directed  the  several  other  requisites  to  be  performed,  as  the  strongest  tie*  »ti 
human  policy  could  invent,  to  shew  the  sincerity  of  the  party ;  and  therefore. 
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bhoBe  requisites  were  performed,  no  penion  converted,  or  to  be  converted,  should  be 
ieemed  a  protestant  within  the  intent  and  meaning  of  either  of  the  acts,  even  though 
le  should  obtain  and  inroll  the  Bishop's  certificate  of  his  reoantation.  And  lastly,  that 
though  the  matters  in  dispute  in  this  cause  were  but  of  small  value,  yet  it  was  pre- 
lumed,  that  the  event  of  it  would  [403]  greatly  aSect  the  protestant  interest  in 
[relaud;  and  would  be  a  lasting  precedent  to  posterity,  to  direct  what  matters  Irish 
papists,  declaring  themsdvea  converts,  must  perform  to  shew  their  sincerity,  before 
they  could  be  qualified  to  purchase  lands  in  Ireland.  It  was  therefore  hoped,  that 
the  appeal  would  be  dismissed  with  costs. 

Accordingly,  after  hearing  counsel  on  this  appeal,  it  was  ordbred  and  adjttdghd, 
that  the  same  should  be  dismissed ;  and  tiie  decree  therein  complained  of,  affirmed. 
[Jour.  vol.  23.  p.  658.) 


Case  8. — Bichard  Eyland, — Appdlant ;  James  £och  Green  and  others, — 
Eespondents  [3d  May  1738]. 

Where  a  person  sues  as  a  protectant  discoverer  under  the  popery  acts,  he  becomes 
entitled  to  the  rents  and  profits  of  the  estate,  from':  the  time  of  filing  his  bill ; 
and  if  he  dies  pending  the  suit,  having  made  a  will,  those  rents  and  profits 
will  belonc;  to  his  devisee.  Bui^  such  devisee  cannot  regularly  exhibit  a  bill 
of  revivor ;  but  must  eshibit  an  original  bill,  as  a  protestant  discoverer  in 
his  own  right 

Ordbr  of  the  Irish  Exchequer  rbvbrsbd. 

By  an  act  of  Parliament  made  in.  Ireland,  2  Ann.  it  was,  amongst  other  things, 

nacted.  That  every  papist,  or  person  professing  the  ptopish  religion,  should,  from  and 

;lter  the  24th  day  of  March  1703,  be  disabled  and  made  incapable  to  buy  and  pur- 

haiO)  either  in  his  or  their  own  name,  or  in  the  name  of  any  other  person  or  persons, 

■■Wr  his  or  her  use^  or  in  trust  for  him  or  her,  any  manors,  lands,  tenements,  or 

•reditaments,  or  any  rents  or  profits  out  of  the  same,  or  any  leasee  or  terms  thereof, 

.-ther  tiian  any  term  of  years,  not  exceeding  thirty-one  years,  whereon  a  rent  not 

.M  than  two-thirds  of  the  improved  yearly  value  at  the  time  of  the  majcing  such  lease 

t  the  tenements  leased,  should  be  reserved  and  made  payable  during  such  term: 

nd  that  all  and  singular  estates,  terms,  or  any  other  interest  or  profits  whatsoever, 

-  ther  than  such  leases,  not  exceeding  thirty-one  years  as  aforesaid,  of,  in,  or  out  of 

,jch  lands,  tenements,  or  hereditaments,  from  and  after  the  said  2ith  day  of  March, 

,  >  be  bought  and  purchased  by  or  for  the  use  or  behoof  of  any  such  papist,  or  person 

:  persons  professing  the  popish  religion,  or  upon  any  trust  or  confidence,  mediately 

, :  immediately,  to  or  for  ^e  benefit,  use,  or  advantage  of  any  such  person  or  persons 

lofessing  the  popish  religion  ;  should  be  utterly  void  and  of  none  eSect  to  all  intents, 

^.-nstructions,  and  purposes  whatsoever. 

.  And  by  another  act  of  Parliament,  made  in  that  kingdom  in  the  8th  year  of  the 
,  me  reign,  reciting  the  former  act;  it  was  [404]  fur^er  provided  and  enacted, 
.  .lat  all  such  lands,  tenements,  and  hereditaments,  conveyed  or  leased,  or  to  be  con- 
ned or  leased,  to  any  papist,  or  person  professing  the  popisli  religion ;  or  to  the  use 
.' ,  or  in  trust  for  any  papist,  or  person  professing  the  popish  r^igion,  contrary  to 
'  .e  true  intent  and  meaning  of  the  said  acts ;  and  all  collateral  securities  as  were 
'■  should  be  made  or  entered  into,  to  cover,  support,  secure,  or  make  good  the  same, 
ould  and  might  be  sued  for  by  any  protestant  or  protestants,  by  his,  her,  or  their 
''pper  action,  real,  personal,  or  mixt,  founded  on  tlie  said  acts,  in  any  of  her 
''''ijesty's  Courts  of  law,  or  in  any  Court  of  Equity,  if  the  nature  of  the  case  should 
'^^,)uire  it ;  and  the  plaintiff  or  demandant  in  such  suit,  upon  proof  that  such  purchase 
"lease  was  made  in  trust  for  any  papist,  or  person  professing  the  popish  religion  ; 
'  under  any  confidence  to  or  for  any  papist,  or  person  professing  the  popish 
-.  igion  J  or  for  his,  her,  or  their  benefit  or  advantage,  by  receiving  the  rents,  issues, 
'/'.profits  thereof,  or  otherwise  should  obtain  a  verdict  and  judgment,  or  a  decree 
^'jreupon,  and  should  recover  the  same,  and  have  execution  to  be  put  into  the 
^'sin  and  possession  thereof ;  to  hold  and  enjoy  sudi  lands,  tenements,  and  heredita- 
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ments,  according  to  the  estate,  use,  trust,  interest,  or  confidence,  which  such  ftfii. 
or  person  professing  the  popish  religion  had,  or  should  have  had  therein,  had  be,  ik 
or  iheiy  been  qualified  to  purchase,  hold,  or  enjoy  the  same;  subject  nevertheleK, t> 
all  such  rents,  covenants  and  conditions,  reservations  and  incumbrances  whatHtnr. 
as  the  same  would  have  been  subject  to  in  the  hands  of  such  papist,  or  in  thehuii 
of  such  person  to  whom  the  same  were  sdd  or  leased,  in  trust  for  such  papist,  or 
person  professing  the  popish  religion,  or  to  his,  her,  or  their  use,  benefit,  or  behoof, 

Benjamin  Green,  deceased,  on  the  4th  of  February  1731,  exhibited  a  bill  in  the 
Court  of  Exchequer  in  Ireland,  against  Edward  Fitzgerald  the  appellant,  and  othm; 
setting  forth  that  one  Michael  Murphy,  being  seised  in  fee  simple  of  the  town  ui 
lands  of  Williamstowne,  in  the  county  of  Waterford,  and  having  mortgaged  ta 
same  to  one  Edward  Brown;  did  afterwards  execute  an  abscJute  convevance  of  lie 
equity  of  redemption  thereof  to  tlie  said  Edward  Fitzgerald,  and  his  heirs,  in  as.- 
sideration  of  £2200.     But  that  ihe  said  Edward  Fitzgerald,  being  tiien  and  alwin 
a  papist,  was  precluded  and  disaUed  from  enjoying  the  benefit  of  the  purchiak 
the  said  statutes.     And  that  the  estate  or  interest  meant,  or  intended  to  be  sold  ud 
conveyed  to  him  as  aforesaid,  was  null  and  void  in  respect  of  himself,  and  subai^ 
only  for  the  use  and  advantage  of  a  protestant  discoverer  or  informer,  as  a  forfeits 
granted  to  him  by  virtue  of  the  last  mentioned  act:   but  it  was  thwebv  fmtiis 
suggested,  that  in  order  to  protect  and  secure  the  purchase,  which  the  said  Ediari 
Fitzgerald  had  so  made,  and  to  elude  the  severid  disabilities  ajid  incapacities  liii 
upon  him  by  the  said  statutes ;  the  appelant  had  been  prevailed  upon  to  eihibh  i 
bill  in  the  Court  of  Chancery  in  the  said  kingdom,  against  the  said  Edward  Fia- 
gerald  and  others,  claiming  the  whole  benefit  and  ad-[405]- vantage  of  the  said  pa^ 
chase,  and  also  of  the  mortgage  (which  was  charged  to  have  since  come  to  and  vested 
in  the  said  Edward  Fitzgerald)  as  the  first  protestant  discoverer  entitled  thenti  > 
under  the  said  act  of  Parliament:  but  that  such  bill  was  exhibited  only  in  ttvS,k  j 
the  said  Edward  Fitzgerald ;  and  that  the  same,  or  any  recovery  or  other  8ub«q«s!  1 
proceedings  thereupon,  could  not  be  any  bar  to  the  said  Benjamin  Green,  but  tin*  | 
he  ought,  notwithstanding,  to  be  looked  upon  as  the  first  true  and  real  prototsit  ^ 
discoverer ;  and  therefore  the  said  Benjamin  Green,  by  his  bill,  prayed  to  bedeew  I 
to  the  said  lands,  or  to  such  interest  therein  as  was  intended  for  the  said  Ednri  , 
Fitzgerald,  or  the  said  mortgagee,  who  were  both  alleged  to  be  papists. 

After  the  appellant  and  ihe  said  Edward  Fitkgerald,  and  Uie  other  parties,  b'  ! 
severally  put  in  their  answers,  and  thereby  fully  denied  all  the  material  allegsrit**  i 
of  this  bin ;  the  said  Benjamin  Green,  pursuant  to  an  order  of  the  18th  of  Mij  ' 
1732,  exhibited  a  supplemental  bill  against  the  appellant  and  the  said  otlier  partis: 
suggesting,  that  since  the  time  of  his  exhibiting  his  original  bill,  he  had  made  further 
discoveries  of  several  facts  and  circumstances,  tending,  as  he  alleged,  to  a  furthef 
manifestation  of  the  supposed  trust  between  the  appellant  and  the  said  Ed»u» 
Fitzgerald ;  and  which  he  therein  disclosed  and  set  forth  at  larg&     But  befortw 
the  parties  could  put  in  their  answers  thereto,  the  said  Benjamin  Green  died;h»n»? 
in  his  last  illness  made  his  will,  and  thereby  devised  to  his  son,  the  respondent 
James  Roch  Green,  all  the  benefit  of  the  said  discoivery,  and  likewise  of  aH  thef*' 
and  future  proceedings  of  the  said  information,  and  of  the  decree  to  be  pTononoc"' 
thereupon ;  and  thereof  appointed  tlie  respondents  Green  and  CoUes  executon. 

The  executors  having  proved  the  will,  exhibited  a  bill  of  revivor  agwnst  ll»  ^ 
appellant  and  the  said  Edward  Fitzgerald,  and  the  other  parties ;  prsjingi  '^.  : 
the  said  several  bills  and  the  proceedings  had  thereon  respectively,  might  be  ten"' 
and  stand  in  the  same  plight  and  condition  in  their  names,  as  the  same  stood  ■> 
the  time  of  their  said  testator's  death ;  and  that  they  might  be  admitted  to  prosed* 
the  said  suits  in  their  own  names,  and  have  the  same  benefit  as  the  said  Benjso^ 
Green  would  have  had  were  he  then  living ;  and  that  such  of  the  defendants  »s  ^ 
not  answered  the  said  supplemental  bill,  might  answer  the  same. 

To  this  bill  of  revivor  the  appellant  put  in  a  demurrer ;  and  for  cause  of  demon" 
shewed,  that  by  the  rules  of  law  or  equity,  no  bill  of  revivor  did  lie,  or  could  regal*'^ 
be  brought  in  this,  or  any  such  like  popular  suit  or  information;  and  for  tint '■ 
any  such  bill  did  lie,  yet  in  regard  the  interest  thereby  demanded  was  in  the  nituK 
of  an  inheritance,  and  that  neither  of  the  complainants  claimed  the  same  w  bei' 
at  law,  but  only  by  a  devise,  and  in  a  course  of  executorship,  they  were  not » 8«' 
entitled  to  have  exhibited  or  maintained  any  bill  of  revivor. 
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This  demurrer  came  on  to  be  argued  on  tlie  8th  of  July  1734,  before  the  Chancellor, 
rreasurer.  Lord  Chief  Baron,  and  other  [406]  Barons  of  the  said  Court  of  Exchequer  j 
ind  on  die  next  daj  thej  were  pleased  to  order,  that  the  same  should  stand  over* 
iiled  with  costs. 

The  appelant  therefore  appealed  from  this  order,  contending  (N.  FazaJierly,  W. 
Hurray),  that  where  by  any  penal  statute  a  forfeiture  is  annexed  to  that  which  was 
»o  ofiFence  before,  and  the  right  of  suing  for  it  is  given  to  any  common  informer, 
10  transmissible  interest,  estate,  or  title,  can  veet  in  him,  before  judgment  is  first 
obtained  for  recovery  thereof.  That  in  the  present  instance,  the  first  discoverer  could 
>nly  be  considered  as  a  common  informer,  since  he  h^ad  barely  a  right  of  action 
;iven  him  by  the  above-mentioned  penal  statutes ;  but  if  any  such  estate  or  interest 
i«d  devolved  upon  the  respondents  CoUes  and  Green,  by  virtue  of  the  devise  in 
j-reen's  will,  they  ought  to  have  entitled  themeelvee  thereto  by  an  original  bill,  and 
lot  by  a  bin  of  revivor,  which  cannot  r^ularly  be  exhibited  by  a  devisee. 

To  this  it  was  answered  (D.  Ryder,  J.  Strange),  that  by  the  aforesaid  acts  of 
'arliament  Benjamin  Green,  the  first  protestant  discoverer,  became  entitled  to  the 
ents  and  profits  of  the  estate,  from  the  time  of  filing  his  bill,  which  must  therefore 
;o  to  his  devisee,  or  representative,  after  his  death ;  and  whatever  interest  vested  in 
lim,  it  was  in  his  power  to  dispose  of  by  his  will,  though  he  had  not  the  actual  posses- 
ion. That  as  this  estate  was  to  be  considered  as  an  interest  vested  in  Benjamin 
rreen  on  filing  his  bill,  it  was  apprehended,  that  the  respondent  James  Green  was 
rell  entitled  to  it  by  descent  from  his  father,  to  whom  be  had  shewn  himself  to  be 
on  and  heir,  although  he  should  not  be  so  entitled  as  devisee ;  and  the  title  of  Green's 
necutors  was  good  as  to  the  rents  and  profits  of  the  estate  which  accrued  in  his  life- 
ime,  and  which  therefore  entitled  them  to  revive  the  former  suit.  And  that  though 
k  devisee  cannot,  as  such,  bring  a  bill  of  revivor,  because  that  is  confined  to  the 
epresentative  of  the  plaintiff ;  yet  he  may  bring  a  bill  in  the  nature  of  a  bill  of 
OTivor,  to  have  the  benefit  of  the  former  proceedings.  It  was  therefore  hoped,  that 
he  order  for  over-ruling  the  demurrer,  would  be  aflBrmed,  with  costs. 

But  after  hearing  counsel  on  this  appeal,  it  was  ordbrhd  and  AnjnDGin,  that  the 
irder  therein  complained  of  should  be  reversed,  and  that  the  demurrer  should  be 
llowed ;  without  prejudice  to  the  respondents  Green  and  Colles,  or  either  of  them, 
iringing  an  original  bill  for  the  premises  in  question,  as  protestant  discoverers  in 
heir  own  right,  as  they  should  be  advised.     (Jour.  vol.  25.  p.  239.) 


[407]  Case  9. — Rogeb  Bernard, — Appellant ;  Francis  Woodley  and 
another, — Bespondents  [11th  December  1753]. 

[See  ante  p.  731,  headnote.] 

The  English  act  1  Ann.  iot  the  relief  of  protestant  purchasers  of  the  forfeited 
trustee  lands,  annuls  all  lands  made  to  or  in  trust  for  .papists,  as  between 
lessor  and  lessee;  yet  it  is  not  inconsistent,  that  such  leases  should  under 
the  Irish  popery  acts  be  allowed  to  subsist  for  the  benefit  of  a  protestant. 
— A  lease  made  to  a  papist  contrary  to  the  popery  acts,  is,  in  respect  to  any 
beneficial  interest  to  himself,  void ;  because  he  is  to  have  no  profit  by  it.  But 
stiU  he  may  take  as  a  trustee  for  a  protestant  discoverer,  to  whom  he  will  be 
accountable  for  the  profits,  without  contradicting  the  true  intent  and  mean- 
ing of  the  English  act. 

Decrbbs  of  the  Irish  Court  of  Exchequer  affibmbd. 

Divers  laws  have  been  from  time  to  time  made,  both  in  England  and  Ireland,  for 
preventing  the  growth  of  popery,  by  restraining  papists  from  taking  permanent  or 
loieficial  interests  in  land ;  and  those  laws  have  already  been  so  often,  both  literally 
ind  substantially  stated  (see  the  preceding  cases  of  this  title),  that  it  is  tliought 
mnecessary  to  repeat  tiiem  any  more. 

Arthur  Bernard  esq.  the  appellant's  father,  being  seised  in  fee  of  the  lands  of 
Leades  East,  Leades  West,  Ballyvougane,  otherwise  Ballyvoungane,  otherwise  Rylane, 
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and  Contane,  situate  in  the  baronj  of  Muskerry,  and  county  of  Cork,  in  Irdanidii 
by  lease,  dated  the  29th  of  October  1718,  for  the  consi derations  therein  mentiogei 
demise  the  same  to  Francis  Woodley,  father  of  the  respondent  Woodley,  aod  hisbein; 
to  hold  during  the  lives  of  the  said  Francis  Woodley,  and  of  the  appeilaat  and  Friaii 
Bernard,  the  second  son  of  the  lessor,  and  the  life  of  the  longest  liver  o(  them,  te 
commence  from  the  Ist  of  May  1718,  at  the  yearly  rent  of  £120  sterling,  pinbie 
half-yearly,  and  6d.  by  the  pound  receiver's  fees,  without  other  reservationt  tfaeRc 
mentioned.  And  the  lessor  thereby  covenanted,  for  him  and  his  heirs,  to  row  tk 
said  lease  for  ever,  on  payment  of  J&60  sterling  for  every  new  life,  to  be  added  viiii 
six  months  next  after  the  deatli  of  any  of  the  eestuiqite  viet,  in  whose  place  or  stod 
such  new  life  or  lives  should  be  added ;  and,  upon  the  nomination  of  such  new  life,  icii 
surrender  of  the  old  lease,  to  execute  a  new  lease  accordingly. 

This  lease  was  taken  by  Woodley  at  the  request  of  Bernard  the  lessor,  in  tninls 
one  Lawrence  Mac  Carthy,  the  son  of  Felix  Mac  Carthy,  and  Woodley  dedarad  tie 
trust  accordingly ;  but  Lawrence  being  a  minor  at  the  time  of  granting  the  lew 
his  affairs  were  managed  and  transacted  by  Charles  Mac  Carthy,  his  uncle  id 
guardian,  who,  as  such,  continued  in  the  possession  of  the  lauds,  and  in  the  receiptol 
the  rents  and  profits  thereof,  till  the  year  1720,  or  1721,  at  which  time  Lawnoa 
attained  his  age  of  21,  and  then  entered  into  and  enjoyed  the  same. 

[408]  Woodley  the  lessee  was  a  proteetant;  but  Felix  Mac  Carthy,  Lawrence  Ibc 
Carthy,  and  Charles  Mac  Carthy  the  father,  son,  and  uncle,  were  all  of  them  knim 
papists ;  and  as  such  incapable  by  law  of  taking  any  beneficial  interest  in  lauds. 

Lawrence  Mac  Carthy,  after  attaining  21,  neglected  to  pay  the  rent  reserved  lif 
the  lease,  which  Woodley,  as  being  the  nominal  lessee,  was  obliged  to  pay,  under  Mi 
personal  covenant  for  that  purpose ;  and  several  distresses  being  made  upon  tie 
tenants,  and  ejectments  brought  against  the  lauds  for  non-payment  of  the  reDt,k 
did  actually  pay  several  sums  for  Lawrence  on  account  of  the  trust  estate ;  and  beuif 
stiU  threatened  to  be  sued  for  the  rent,  and  Mac  Carthy  neglecting  to  perform  mt 
of  the  covenants,  these  motives  at  last  determined  Woodley  (as  he  was  neceesanlvto 
bear  the  burthen  of  the  lease,  by  standing  always  liable  to  be  troubled  for  the  p**- 
ment  of  the  rent)  to  seek  for  the  benefit  thereof  to  himself,  agreeable  to  the  lam  n** 
in  favour  of  Protestant  discoverers. 

Accordingly  in  Michadmas  Term  1723,  Woodley  caused  a  bill  of  discovery  tobe 
exhibited  in  the  Court  of  Exchequer  in  Ireland,  in  tiie  name  of  the  respondent  Dim. 
as  a  protestant  discoverer,  but  in  trust  for  himself,  against  Lawrence  Mac  Carthy* 
papist,  and  cestuique  trutt  of  the  lease,  Arthur  Bernard  the  lessor,  and  hims^* 
the  lessee  and  others ;  praying,  upon  the  foundation  of  the  laws  made  against  p»pi* 
to  be  decreed,  as  a  protestant  discoverer,  to  the  benefit  of  the  lease  made  by  Wooabj. 
in  trust  for  Mac  Carthy  the  papist ;  and  to  be  put  into  possession  of  the  landi,  ti" 
an  account  of  the  profits  from  the  commencement  of  the  lease. 

Soon  after  filing  tJiis  bill,  the  respondent  Dixon  executed  a  declaration,  under  !u! 
hand  and  seal,  that  his  name  was  used  therein,  in  trust  for  Woodley ;  and  that  m 
should  have  the  sole  benefit  of  any  decree,  and  proceedings  to  be  thereon  had;  •»•' 
that  Dixon  would  not  any  way  release,  discharge,  or  annul  the  same,  Woodlef  in- 
demnifying him  as  to  all  costs. 

All  the  defendants  answered  the  bill. — Mac  Carthy  admitted  his  being  a  p«P'* 
and  that  Dixon  was  a  protestant;  and  both  he  and  Woodley,  his  trustee,  sdnitt'J 
the  trust  of  the  lease  to  be  for  Mac  Carthy's  benefit :  and  Bernard  tie  lessor,  sm 
the  great  arrears  of  rent  due  to  him  from  Mac  Cartliy,  which,  at  the  time  cf  pnW"? 
in  his  answer,  amounted  to  no  less  than  £473  28.  2d.  but  made  not  the  least  objectio" 
to  the  discovery,  or  relief  prayed  by  the  bill. 

Dixon  replied  to  the  answers  of  Mac  Cartliy  and  Woodley,  against  whom  '"^J* 
relief  was  sought ;  but  as  to  Bernard,  he  brought  the  cause  on  to  hearing  upon  bill  aw 
answer ;  and  the  cause  being  at  issue,  Dixon  fully  proved  himself  a  protestant,  •"d 
Mac  Carthy  a  papist.  And  on  the  4th  of  June  1728,  the  cause  was  heard,  when  Dii* 
as  a  protestant  discoverer,  was  decreed  to  the  full  benefit  of  the  lease  made  by  B* 
nard  to  Woodley,  and  of  the  lands  thereby  demised,  during  the  term  thereby  gn"'^ 
under  the  rents,  conditions,  and  agreements  therein  mentioned,  with  the  full  bM*' 
of  the  clause  for  renewal,  together  with  an  account  of  the  profits  [409]  of  the  lu* 
from  the  time  of  filing  the  bill ;  as  also  his  costs  of  suit,  to  be  recovered  againit  tK 
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defendants :  and  an  injunction  was  directed  to  issue  to  the  sheriff  of  the  county  of 
Cork,  to  give  Dixon  peaceable  possesBion  of  the  premises  in  question. 

This  decree  was  inrolled,  and  the  respondent  Dixon  was,  by  an  injunction  granted 
on  the  decree,  and  directed  to  the  sheriff  of  the  county  of  Cork,  on  the  9th  of  the 
tame  month,  put  into  possession  of  the  lands,  in  trust  and  for  the  use  of  Francis 
Woodley,  the  respondent's  father,  under  the  preceding  declaration  of  trust ;  but  no 
oosts  were  ever  paid  under  this  decree,  by  the  appellant's  father,  or  any  of  the  other 
defendants,  except  Woodley  only,  for  whose  benefit  it  was  obtained. 

Under  this  decree  and  declaration  of  trust,  Woodley  continued  in  poeeession  of 
the  demised  lands  at  the  time  of  his  death,  and  made  under-leMes  thereof,  and  paid 
the  rents,  duties,  and  fees,  reserved  by  the  original  lease  to  Arthur  Bernard,  till  his 
leath,  which  happened  in  1 735 ;  and  from  that  time  Woodley,  during  his  life,  paid 
the  game  to  the  appellant,  as  eldest  son  and  heir  of  Arthur  Bernard  the  lessor. 

Francis  Bernard,  one  of  the  lives  named  in  the  lease,  died  in  January  1736 ;  and 
E'rancis  Woodley  the  nominee,  and  another  of  the  lives  named  in  the  lease,  died  with- 
n  a  fortnight  afterwards,  having  made  his  will,  and  thereby  devised  his  estate  and 
interest  in  the  demised  lands,  to  his  son  the  respondent  Woodley,  then  a  minor,  sub- 
iect  to  an  annuity  and  certain  legacies ;  and  appointed  Elizabeth  Woodley  his  wife, 
md  William  Johnson,  executors ;  and  also  appointed  Elizabeth  Woodley,  the  respond- 
>nt  Woodky's  mother  to  be  guardian  of  the  respondent  during  his  minority. 

Soon  after  the  death  of  the  respondent's  father,  Elizabeth  Woodley,  as  guardian 
>f  the  respondent,  applied  to  the  appellant,  to  know  when  he  would  receive  the  fines, 
tnd  renew  the  lease ;  but  the  appellant  put  her  off,  till  he  should  come  to  the  summer 
Msizes  at  Cork ;  and  before  that  time  he  fdl  dangerously  iU :  whereupon  Mrs.  Wood- 
ty,  after  waiting  a  considerable  time  for  his  recovery,  and  the  time  for  renewal 
Ming  almost  expired,  in  the  b^inning  of  August  1737,  wrote  a  letter  to  the  appellant, 
0  know  when  he  would  be  ready  to  receive  his  fines ;  but  receiving  no  answer,  she,  on 
he  I3th  of  that  month,  sent  Mr.  Joseph  Harrison,  on  the  respondent's  behalf,  to  the 
tppellant's  house,  about  eighteen  miles  from  Cork,  to  make  him  a  tender  of  £120, 
leing  two  renewal  fines :  and  Mr.  Harrison  accordingly  carried  with  him,  together 
nth  the  old  lease,  a  draught  of  a  new  lease,  perused  by  counsel,  and  a  clerk  to  ingress 
he  same,  if  the  appellant  should  approve  of  it ;  and  on  the  same  13th  of  August  he 
endered  the  £120  to  the  appellant,  who  still  remained  confined  to  his  chamber,  as  the 
'enewal  fines  for  adding  two  lives  in  l^e  place  of  the  two  lives  fallen,  the  last  of 
rhioh  had  fallen  on  the  11th  of  February  1736  ;  and  produced  a  draught  of  the  new 
ease  at  the  same  time,  and  nominated  the  lives  of  the  respondent,  and  Margaret 
Voodley,  his  sister,  in  the  place  of  the  said  Francis  Bernard  and  Francis  Woodley : 
410]  and  Mr.  Harrison  having  previously  paid  the  rent  in  arrear,  produced  to  the 
ipp^ant  two  receipts  for  all  the  rent  due  to  the  first  of  May  preceding ;  the  one  from 
iichard  Baldwin,  who  was  entitled  to  a  yearly  chief-rent  out  of  the  demised  lands, 
md  the  other  from  Daniel  Connor,  agent  for  Mr.  Francis  Bernard,  to  whose  father 
he  lands  had  been,  amongst  several  others,  mortgaged ;  and  to  whom  part  of  the 
"ent  had  been  some  time  before,  by  appointment  of  t^e  appellant,  usually  paid : 
mt  the  appellant  refused  to  renew  the  lease,  upon  the  single  pretence  that  the  fines 
rere  not  tendered  within  the  six  months  limited  by  the  original  lease  for  that  pur- 
>ose,  notwithstanding  the  time  was  elapsed  but  two  days  only,  viz.  the  excess  in  the 
ii  months  incurred  between  the  11th  of  February  and  the  13th  of  August  following ; 
nd  though  it  was  through  the  appellant's  own  neglect,  and  his  indisposition,  that  the 
»Be  was  not  renewed  before;  and  notwithstanding  Mr.  Harrison  offered  to  pay 
Qterest  for  the  fines  for  the  two  days  elapsed,  beyond  the  six  months  limited  by  the 
ovenant  for  renewal. 

Soon  after  this  refusal,  the  appellant  being  a  man  of  fortune  and  influence  in  the 
ounty  of  Cork,  and  taking  advantage  of  the  respondent  Woodley's  minority,  pro- 
ailed  on  most  of  the  tenants  of  the  demised  lands  to  attorn  to  him,  and  harassed 
nd  distressed  such  as  refused ;  upon  which  Mr.  Harrison,  on  behalf  of  the  respondent 
Voodley,  and  in  order  to  take  off  all  pretence  for  such  proceedings,  on  the  10th  of 
fovember  1737,  paid  tlie  appellant  the  half  year's  rent  due  the  Ist  of  that  month ;  for 
rhich  the  appellant  refused  to  give  any  other  receipt,  than  one  which  imported,  that 
6  received  the  sum  of  £63  10s.  on  account  of  the  rent  of  the  demised  lands,  into  which 
lie  appellant  had  lawfully  re-entered ;  which  receipt  Mr.  Harrison  refused  to  take, 
tiough  he  paid  the  appellant  the  half  year's  rent. 
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The  appellant  having,  by  these  means,  illegally  turned  the  respondoit  Voodln 
and  his  guardian  out  of  possession,  and  thereby  prevented  them  from  rmft^ 
£300  and  upwards,  due  from  the  under-tenants  for  arrears  of  rent,  attkiiiuol 
the  appellant's  entry;  a  bill  was,  in  Hilary  term  1737,  filed  in  the  Court  of  EicheqiH 
in  Ireland,  in  the  name  of  the  respondent  Woodley,  tiien  a  minor,  by  theuidQlB' 
beth  Woodley,  his  mother  and  prochein  amy,  against  the  appelant;  praying, thit In 
might  be  compelled  to  renew  the  lease,  by  the  addition  of  the  two  IItcb  beftn 
mentioned ;  and  to  account  with  the  respondent  Woodley,  for  the  surplus 
the  demised  lands,  from  the  time  he  entered  into  possession. 

The  appellant  put  in  his  answer  to  this  bill ;  by  which  he  admitted  the 
lease  to  Woodley  the  father,  and  the  trust  thereof  for  Mac  Carthy  a  papist;  tnd  ibi 
the  decree  of  1728,  by  which  Dixon,  as  a  trustee  for  the  respondent,  wa»  decreed  to  tk 
benefit  of  the  lease,  with  an  account  of  rents  and  profits ;  but  insisted,  tbtt  tlie  Itot 
was  null  and  void  in  its  creation,  and  could  not  subsist  for  the  benefit  of  &  protatut 
discoverer,  for  that  all  [411]  the  lands  comprised  therein  were  part  of  theettateolnt 
late  Earl  of  Clancarthy,  who  had  been  attainted  for  high  treason  committed  io  li* 
land  against  their  Majesties  King  William  and  Queen  Mary,  during  therebeUiooi' 
1688  ;  upon  which  account,  the  said  lands  became  vested  in  certain  trustees  appo'"* 
by  an  act  of  parliament  passed  in  England  in  the  11th  and  12th  yean  of  ^"S 
William  III.  intiUed,  "  An  act  for  granting  an  aid  to  his  Majesty,  by  saleof  tke» 
feited  estates,  and  other  estates  and  interests  in  Ireland,  and  by  a  land  tai  in  '■^ 
land ;"  and  that  the  said  trustees,  pursuant  to  the  power  given  them  by  '^*"'*''l 
the  said  lands  to  Arthur  Bernard  Uie  appellant's  father,  who  was  seised  in  fee  "KW 
by  that  title,  at  the  time  of  the  lease  made  to  the  respondent's  father:  TheVP* 
lant  further  insisted,  that  by  an  act  passed  in  England,  in  the  first  year  of  Qi^ 
Anne,  intitled,  "  An  act  for  the  relief  of  the  protestant  purchasers  of  the  fonaw 
estates  in  Ireland,"  etc.  papists  were  disabled  to  purchase  or  take  *"y. ****?"!  j 
terest  in  their  own  names,  or  in  the  name  of  any  other  person  in  trust  ^''^'t'i, 
or  in  any  the  lands  or  hereditaments  vested  in  the  said  trustees ;  and  th«t  "J 
said  act,  all  estates  and  interests  taken  contrary  thereto  were  declared  null  *''° '^  ^ 
And  he  craved  the  benefit  of  the  said  acts  accordingly,  for  that  the  lease  in  q"* 
having  been  made  in  trust  for  a  papist,  was  contrary  to  tlie  said  acts.— He  'J 
said,  he  was  advised  that  the  said  lease  was  not  sueable  for,  by  ^^"^"^     r!,jl 
which  creates  the  right  of  a  protestant  discoverer;  and  therefore  submitted, tw^j 
respondent  Woodley  had  no  right  to  the  lands  by  colour  of  the  lease,  or  corMi 
renewal. — ^Admitted  that  Harrison  came  to  his  house  on  the  13th  of  ^"S"!^; 
being  only  two  days  after  the  expiration  of  the  six  months  limited  for  ti'  j?",  |J 
and  that  he  said,  he  was  come  to  pay  the  fine  for  renewing  the  two  live*  *''J^,  ^^ 
dropt. — But  the  appdlant  submitted,  that  as  application  was  not  made  to 
a  renewal  of  the  lease  within  the  time  limited  by  the  covenant,  the  respono 
barred  on  that  account  of  the  renewal  sought  by  his  bill,  though  otherwi* 
to  the  benefit  of  the  lease.  ,  ajjl 

Issue  being  joined,  several  witnesses  were  examined  in  the  cause,  »i"J  *"  ™^(, 
of  April  1741,  it  came  on  to  be  heard ;  when  an  objection  was  taken  by  t''^*PKl 
that  the  respondent  Dixon,  in  whose  name  the  decree  of  the  4th  of  J""*     \^ 
been  obtained,  was  not  before  the  court ;  upon  which  objection  the  cause  *w  " 
to  stand  over,  with  liberty  to  amend  the  bill,  by  adding  parties.  ^, 

The  bill  was  accordingly  amended,  by  making  the  respondent  P'^"",?  ^ 
with  the  proper  charge  as  to  the  declaration  of  trust  by  him  executed  W 
respondent,  of  the  decree  of  the  4th  of  June  1728,  and  praying  a  leg»l  '?''jioi. 
from  him  of  the  premises  to  the  respondent  Woodley,  pursuant  to  tli»t  decl»   .^j^ 

[412]  The  respondent  Dixon  put  in  his  answer;  and  being  then  undw  ^ 
ence  of  the  appellant,  who  was  at  the  eapence  of  putting  in  his  answer  .^  ij,,(» 
attorney,  said,  he  believed  he  made  such  declaration  of  trust  as  in  *^®  'Juffjii 
ferred  thereto,  and  put  the  respondent  Woodley  to  the  proof  of  it. — Hef'^'^^jujln 
that  he  apprehended  the  declaration  of  trust  was  void  in  itself,  as  being  ""v^iBis 
respondent's  father,  who  was  then  trustee  for  a  Papist ;  and  admitted  the  pf  ^j  ^ 
on  the  bill  filed  in  his  name,  and  that  possession  was  given  him  by  the  sber> 
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by  counsel  for  the  appellant,  that  the  proper  parties  were  not  yet  before  the  court ; 
for  that  Francis  Bernard,  eldest  son  and  heir  of  Francis  Bernard,  who  had  a  mortgage 
upon  the  demised  lands,  and  Winthrop  Baldwin  who  was  entitled  to  a  yearly  chief- 
rent  out  of  the  same  lands,  were  not  parties.  Upon  which  objection  ^so  unwilling 
was  the  appellant  to  come  to  a  hearing  on  the  merits)  the  cause  was  again  ordered  to 
stand  over,  with  liberty  to  amend  the  bill,  by  adding  further  parties. 

The  bill  was  accordingly  amended,  by  making  Francis  Bernard  and  Winthrop 
Baldwin  pai-ties;  and  charging,  that  the  mortgage  was  made  to  Francis  Bernard 
subsequent  to  the  lease  of  1718,  and  that  Baldwin  was  entitled  to  the  chief-rent;  and 
praying,  that  Francis  Bernard  might  join  with  the  appellant  in  executing  a  renewal 
of  ^e  lease. 

Francis  Bernard  the  mortgagee,  stood  out  process  of  contempt  to  a  sequestration, 
for  want  of  an  answer  to  the  amended  bill. — But  Baldwin  put  in  his  answer ;  and 
insisted  that  he  was  entitled  to  the  chief-rent,  and  had  no  objection  to  the  respondent 
Woodley's  getting  a  renewal  of  the  lease. 

The  respondent  Woodley  having  attained  his  age  of  21,  obtained  an  order  to  pro- 
ceed in  the  cause  in  his  own  name.  And  on  the  2d  of  May  1748,  the  cause  came  on  a 
third  time  to  be  heard ;  when  the  appellant's  counsel  came  once  more  prepared  with 
objections  for  want  of  parties ;  but  the  respondent  Woodley  finding  there  was  no  end 
of  giving  way  to  these  objections,  and  having  therefore  strenuously  opposed  the  same, 
the  court,  upon  full  debate  of  the  matter,  over-ruled  the  objections,  and  ordered  the 
respondent  Woodley  to  go  on  with  his  cause. 

Pending  the  progress  of  tJiis  cause  to  a  hearing,  and  whilst  the  appellant  was 
catching  at  every  opportunity  to  retard  it,  he  took  the  following  methods  of  availing 
himself  of  his  own  ddays ;  viz.  he  first  procured  a  bill  to  be  filed  in  the  Excliequer  in 
Ireland,  in  the  name  of  Nicholas  Cue,  a  tenant  or  servant  of  and  in  trust  for  him- 
self, against  the  respondent  Woodley,  then  a  minor,  the  appelant,  and  Elizabeth 
Woodley  and  others,  as  parties  defendants ;  grounded  on  the  Irish  acts  of  the  2d  and 
8th  of  Anne,  on  which  the  respondent  Woodley's  bill  had  been  framed ;  charging  the 
lease  to  have  been  originally  a  trust  for  a  papist:  that  Francis  Woodley,  the  respond- 
ent's father,  had  obtained  the  decree  of  1728,  in  the  [413]  name  of  the  respondent 
Dixon,  in  trust  for  Felix  Mac  Carthy,  or  Lawrence  his  son,  both  papists ;  and  that 
after  the  decree  was  obtained,  and  the  respondent  Dixon  put  into  possession,  the 
expence  whereof  was  charged  to  have  been  defrayed  by  Mac  Carthy,  the  respondent 
Woodley's  father  treated  with,  and  purchased  from  Mac  CarUiy  his  interest  in  the 
premises,  for  £300 :  and  therefore  praying  to  be  decreed  by  virtue  of  the  said  acts, 
to  the  benefit  of  the  lease  of  1718,  and  the  covenant  of  renewal,  as  tlie  first  real  protest- 
ant  discoverer. 

The  respondent  Woodley,  by  his  mother  and  guardian,  and  she  likewise  in  her 
own  right,  put  in  their  answers  to  this  bill ;  by  which  they  insisted  on  the  benefit  of 
the  respondent  Dixon's  decree  in  1728,  and  expressly  denied,  that  there  was  any 
trust  whatever  between  the  respondent  Woodless  father  and  Mac  Carthy,  relative 
to  Dixon's  suit  and  decree. — That  Mac  Carthy,  so  far  from  advancing  any  money  to 
carry  on  that  cause,  gave  all  possible  delay  and  trouble  in  the  prosecution  thereof ; 
but  that  Woodley,  after  the  decree  and  possession  obtained,  being  greatly  alarmed 
at  the  menaces  given  out  by  Mao  Carthy,  of  taking  away  his  life ;  and  which  had 
already  broke  out  into  such  outrages  committed  against  the  tenants,  that  the  gover- 
nor had  ordered  troops  to  his  assistance  and  support;  he  on  that  account,  and  no 
other,  was  prevailed  upon  to  give  Mac  Carthy  the  ^300  for  procuring  his  peace,  and 
for  quiet  enjoyment  only,  and  not  with  a  view  of  purchasing  any  interest  whatever 
from  Mac  Carthy ;  and  said,  they  believed  this  suit  had  been  instituted  by  Cue,  at 
the  instance  and  expence,  and  for  the  sole  benefit  of  tlie  appellant. 

The  plaintiff  replied  to  the  answer  of  the  respondent  Woodley,  but  not  to  the  an- 
swers of  any  other  of  the  defendants;  and  witnesses  having  been  examined,  and  the 
plaintiff  Cue  having  delayed  to  bring  his  cause  to  a,  hearing,  the  same  was  at  last  set 
down  at  the  request  of  the  respondent  Woodley  and  his  mother ;  and  on  the  30th  of 
May  1745,  was,  by  them,  brought  to  a  hearing,  when  the  court  dismissed  the  bill  with 
costs;  which  decree  of  dismission  was  soon  after  inrolled,  and  the  costs  taxed  at 
i87  Os.  lOd.  but,  through  the  poverty  of  Cue,  the  respondent  Woodley  was  never  able 
to  recover  any  part  of  these  costs. 
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Whilst  this  last  cause  was  at  issue,  a  bill  was  preferred  in  the  names  of  die  re- 
spondent Woodley,  and  the  said  Elizarbeth  his  mother,  against  the  appdlant  and 
Nicholas  Cue,  charging,  inter  alia,  that  the  suit  thus  prosecuted  in  the  name  of  Cot, 
was  in  trust  and  for  the  benefit  of  the  appellant,  and  prosecuted  at  his  sole  expence. 
This  they  both  expressly  admitted,  by  their  answers;  and  Cue  declared  himself  an 
entire  stranger  to  the  allegations  of  his  own  bill,  referring  himadf  entireiy  to  &t 
appellant's  answer,  in  whose  favour  he  disclaimed  all  benefit  of  the  proceedings  whi^ 
bad  been  instituted  in  his  name.    The  appellant  having  been  defeated  in  this  attempt; 
and  the  respondent  Woodley,  notwithstanding  all  the  delays  given  him  in  his  oauw. 
still  proceeding  to  bring  the  same  to  a  hearing,  the  appellant  as  his  last  effort^  iu 
Michaelmas  [414]  Term  1745,  exhibited  ano^er  biU  in  the  Court  of  Excheqm 
against  the  respondent  Woodley,  as  eldest  son  and  heir  of  Francis  Woodley  his  father, 
and  against  the  executors  of  the  said  Francis  Woodley,  and  also  against  the  said 
Lawrence  Mac  Carthy  and  John  Dixon,  and  one  Edmund  Deane,  who  claimed  an 
under-lease  of  the  lands,  in  the  nature  of  a  bill  of  review  and  reversal ;  stating  tlte 
proceedings  in  Dixon's  cause,  and  the  decree  therein  of  the  4th  of  June  1728,  whidb 
he  prayed  might  be  reviewed  and  reversed,  for  three  sorts  of  errors  suggested  to  be 
therein  apparent;  Ist,  Because  the  respondent  Dixon  was  decreed,  as  a  protestant 
discoverer,  to  the  benefit  of  the  lease,  though  it  appeared  upon  the  face  of  the  decree, 
that  the  lands  were  the  estates  of  the  late  Earl  of  Clancarthy,  who  waa  attainted  of 
high  treason ;  and  that  by  such  attainder,  the  said  lands  were  forfeited  to  the  Cron, 
and  were  by  act  of  Parliament  vested  in  trustees,  and  by  them  sold,  in  pursosnee 
of  the  said  act,  to  the  Governor  and  company  for  making  hollow  sword  blades  in 
England ;   and  that  the  said   lease  was  therefore  absolutely   null   and    void,  l^     I 
virtue  of  the  several  acts  of  parliament,  made  in  England  touching  the  forfeitaics     : 
in  Ireland  that  were  vested  in  the  trustees  of  the  said  forfeitures ;  and  that  a  protest- 
ant discoverer  could  have  no  right  to  the  said  lease,  or  tiie  covenant  of  renewal,  bj 
colour  of  the  statutes  made  in  Ireland  in  the  2d  and  8th  years  of  Queen  Annei. — Sdlj,     I 
That)  the  decree,  as  against  Arthur  Bernard,  was  without  foundation,  the  cause  having      ! 
been  heard  as  to  him,  upon  bill  and  answer;  which  answer,  as  stated  by  the  decree,      | 
did  not  admit  that  the  lease  or  covenant  of  renewal,  was  in  trust  for  Lawrence  Mac      | 
Carthy ;  and  therefore  the  bill  ought,  in  all  events,  to  have  been  dismissed  agaiiwt      I 
Arthur  Bernard. — And,  3dly,  Because  the  respondent  Dixon  was  awarded  his  costs      ' 
by  the  decree  against  the  defendants  in  the  cause,  though  it  appeared  by  the  decrees, 
that  no  costs  should,  in  justice,  have  been  decreed  against  the  said  Arthur  Bernard. 

The  respondent  Woodley,  by  his  guardian,  put  in  an  answer  to  this  bill,  and 
thereby  admitted  the  several  proceedings  in  Dixon's  cause;  but  insisted,  that  the 
appellant  had  no  right,  at  that  time  either  as  heir  or  executor  of  his  father,  to  pnj 
the  rdief  sought  by  the  bill ;  for  that  Arthur  Bernard  his  father  acquiesced  under  the 
decree  of  1728,  from  the  time  of  pronouncing  thereof,  to  his  death ;  and  received 
the  subsequent  accruing  rents,  reserved  on  the  lease  from  the  respondent's  father: 
and  that  the  appellant  had  also  received  the  rents  accrued  on  the  lease  in  his  own 
time,  after  his  father's  death :  that  the  appellant  had  likewise,  on  the  1 1th  of  Mar 
1742,  caused  a  bill  to  be  filed  in  the  said  Court  of  Exchequer  in  the  name  of  Nicolas 
Cue,  but  in  trust  for  himself,  praying  to  be  decreed  to  the  benefit  of  the  lease  so  made 
to  Woodley,  in  trust  for  Mac  Carthy,  a  papist,  and  to  the  benefit  of  the  decree  ob- 
tained by  the  respondent  Dison ;  for  which  purpose,  it  was  by  the  same  bill  averred 
und  affirmed,  that  the  said  lease,  and  the  benefit  of  it,  did  and  was  then  really  sub- 
sisting, for  the  benefit  [416]  of  a  real  protestant  discoverer ;  and  that  the  appdlaat 
caused  the  said  bill  in  Cue's  name,  to  be  prosecuted  to  a  final  hearing ;  and  that  it 
was  dismissed  with  costs ;  and  that  the  prosecution  was  carried  on  at  the  appeUant't 
own  proper  charge,  in  order  to  obtain  the  benefit  of  the  said  lease  and  decree :  where- 
fore the  respondent  insisted,  that  the  appellant  was  concluded  and  estopped,  by  sud 
act  of  his  ancestor  and  testator,  and  also  by  his  own  acts,  from  praying  the  relief 
sought  by  this  bill ;  the  respondent  Woodley  claiming  the  same  ben^t  from  his  thus 
insisting,  as  if  he  had  expressly  pleaded  the  same  in  bar  of  the  relief  so  praved.— 
But  if  the  court  should  be  of  opinion,  that  the  appellant  was  not  concluded  by  such 
acts  of  his  ancestor  and  testator,  or  his  own  acts,  yet  the  respondent  insisted,  that  bo 
error  appeared  on  the  face  of  the  decree,  for  which  the  same  ou^t  to  be  reviewed  ssd 
reversed,  so  as  in  any  respect  to  prejudice  or  aSect  his  right  to  the  ben^t  of  the  nii 
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lease,  under  that  decree,  and  his  father's  will;  for  that  he  was  advised,  that  the  said 
iease,  and  the  estate  and  interest  thereby  demised,  under  some  or  one  of  the  acta  of 
parliament  in  the  bill  mentioned  to  have  been  made  in  Ireland,  in  the  reign  of 
Queen  Anne,  to  prevent  the  further  growth  of  popery,  were  good  and  valid,  and  did 
lubsist  for  the  benefit  of  a  protestant  discoverer ;  notwithstanding  the  demised  lands 
irere  formerly  (if  so  they  were)  part  of  the  estates  of  the  Earl  of  Qancarthy,  and  on 
account  of  his  attainder  vested,  by  act  of  parliament  made  in  England,  in  trustees, 
iind  by  them  sold,  as  charged  in  the  bill :  and  lastly,  that  tiie  appellant  had,  in  answer 
to  the  bill  filed  against  him  by  the  respondent  Woodley,  long  subsequent  to  the 
pronouncing  ^e  decree  of  1728,  admitted  or  confeesed,  that  the  lease  was  taken  in 
xust  for  Lawrence  Mac  Carthy,  a  papist :  for  which,  and  several  other  reasons,  the 
respondent  insisted,  that  the  appellant  was  not  entitled  to  the  rdief  pr&yed  by  the 
t>ill,  and  that  there  was  no  error  or  imperfection  in  the  said  decree. 

The  respondent  Woodley  having  thus  fully  answered  the  objections  arising  from 
■hb  supposed  errors  apparent  in  the  decree  of  1728,  the  appellant,  in  order  to  evade 
i,  real  discussion  of  ttiis  defence  with  the  person  who  made  it,  and  to  prevent  the 
•espondent  Woodley  from  availing  himself  of  several  judicial  matters  subsequent  to 
the  decree,  which  he  had  a  right  to  insist  upon  for  his  defence,  and  were  properly 
put  in  issue  by  his  answer,  but  could  not  be  introduced  any  other  way ;  found  means 
:o  preivail  upon  the  other  respondent  Dixon  (who  was  a  mere  trustee  for  Woodley, 
md  had  so  declared  himself  by  writing  under  his  hand,  and  consequently  had  not 
iie  least  personal  interest  in  the  question)  to  consent  to  the  appdlant's  putting  in 
i  demurrer  for  him  to  his  own  bill ;  and  by  this  demurrer  the  respondent  Dixon  was 
made  to  all^e,  in  general  terms  only,  that  the  former  decree  was  not  erroneous ; 
md  that  the  several  errors  allied  by  this  bill  of  review,  were  not  errors  apparent 
>n  the  decree,  or  such  for  which  the  same  ought  to  be  reviewed  or  reversed ;  but  that 
ihe  decree,  [416]  notwithstanding  any  thing  alleged  to  the  contrary  by  tiie  bill,  was 
ralid,  and  ought  to  be  performed. 

As  the  appellant' had  prepared,  so  his  own  attorney  set  down  this  demurrer  to 
30  argued,  with  an  intention  to  have  argued  the  same  by  the  appellant's  counsel,  and 
It  his  expence;  but  the  respondent  Woodley  having  luckily  come  to  the  knowledge 
)f  these  proceedings,  he  thereupon  moved  the  court  to  set  aside  the  demurrer, 
md  to  be  at  liberty  himself  to  make  such  defence,  in  thie  respondent  Dixon's 
name,  as  he  should  be  advised ;  and  the  respondent  Woodley  having,  in  consequence 
)f  this  motion,  obtained,  by  the  indulgence  of  the  court,  an  opportunity  of  support- 
ng  the  decree  of  1728  against  the  bill  of  review,  the  demurrer  (prepared  as  it  was 
by  the  app^ant  himself)  viras,  on  the  8th  of  February  1 748,  allowed,  though  without 
xwts ;  and  the  bill  at  the  same  time  dismissed  against  the  other  defendants,  whose 
mswers  and  defence  were  opened,  and  fully  gone  into ;  the  cause  as  to  them  having 
been  set  down  by  the  appellant,  upon  his  own  motion,  to  be  heard  on  bill  and  answer, 
vnA  to  come  on  at  the  same  time  with  the  demurrer. 

In  a  few  days  after  the  dismission  of  this  bill  of  review,  viz.  on  the  18th  of 
February  1748,  the  Court  of  Exchequer  likewise  gave  judgment  in  the  cause  insti- 
tuted by  the  respondent  Woodley,  for  the  renewal  of  the  lease  in  question ;  and 
iecreed,  that  the  respondent  Woodley's  bill  should  be  taken  as  confessed  against 
Francis  Bernard,  and  that  the  respondent  as  son,  heir,  and  devisee,  of  Francis  Wood- 
ley,  deceased,  was  entitled  to  a  renewal  of  the  lease  made  by  the  appellant's  father 
to  the  said  Francis  Woodley  of  the  lands  in  question,  pursuant  to  tiie  covenant  of 
renewal  contained  in  the  said  lease,  for  the  lives  of  himself,  and  Margaret  Woodley 
bis  sister,  in  the  room  of  the  said  Francis  Woodley  and  Francis  Bernard,  deceased, 
two  of  the  lives  named  in  the  original  lease ;  and  that  the  appellant  should  execute 
I  deed  of  renewal  accordingly,  in  which  the  defendant  Francis  Bernard  was  to  join  j 
and  the  appellant  was  to  account  with  the  respondent  Woodley  for  the  rents  and 
profits  of  the  lands,  from  the  time  he  entered  into  the  possession  thereof,  or  into 
the  receipt  of  the  rents  and  profits ;  and  the  respondent  Woodley  was  to  account  with 
the  appellant  for  the  respective  renewal  fines,  which  became  due  and  payable  by  the 
deaths  of  the  said  Francis  Woodley  and  Francis  Bernard,  with  interest  from  six 
months  next  after  their  respective  deaths ;  and  also  for  the  rents,  fees,  duties,  and 
payments,  reserved  and  made  payable  by  the  said  lease,  to  tJie  time  th^  appdlant 
entered  into  possession  of  the  said  lands;  and  it  was  referred  to  the  Chief  Remem- 
brancer, or  his  deputy,  to  audit  and  state  the  accounts,  in  which  all  parties  were  to 
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have  all  just  allowancee:  And  an  injunction  was  to  issue,  directed  to  tLesiierifol 
the  county  of  Cork,  to  put  the  resptondent  Woodley  into  the  possession  oftleaii 
lands,  and  to  quiet  and  establish  him  therein;  and  the  respondent  Diiontuto 
execute  to  the  respondent  Woodley  a  legal  con-[417]-'veyanoe  or  assignment  ol  llit 
decree  in  1728,  obtained  in  his  name,  as  a  protesttuit  discovereir,  in  trust  loitij! 
said  Francis  Woodley,  deceased,  the  respondent  Woodley's  father,  and  of  aHhiirigk 
to  the  demised  lands  under  that  decree;  and  the  bill,  as  against  the  defendtuVii 
throp  Baldwin,  was  dismissed  with  costs;  but  the  defendant  Woodl^  was  decreed  ti 
have  his  costs  against  the  appellant. 

The  decree  was  inrolled,  and  an  injunction  issued  thereon  to  the  sherif  of  U 
to  put  the  respondent  Woodley  into  possession ;  by  virtue  of  which,  he  was  accoidin^t 
put  in  possession  on  the  1st  of  May  1749. 

Soon  after  this  decree  was  pronounced,  the  respondent  Woodley  carried  iab 
charge  before  the  Remembrancer,  against  the  appellant,  upon  the  account  dircdtj 
hy  the  decree;  and  on  the  2lBt  of  February  1752,  the  officer  reported,  thattheapp^ 
lant  entwed  into  possession  of  the  demised  lands  in  October  1737,  and  preraileiic 
the  tenants  to  attorn  to  him,  and  continued  in  such  possession,  and  in  receiptoitk 
rents  and  profits,  from  that  time  to  the  1st  of  May  1749 ;  and  that  at  the  tineofb 
appellant's  entering  into  possession,  there  was  £30  12s.  8d.  and  no  more,  dwtola 
on  account  of  the  rent,  fees,  duties,  and  payments  reserved,  and  payable  by  tlieto: 
that  there  was  due  to  the  respondent  Woodley,  after  credit  given  for  ihs  reiei<l 
fines,  and  interest  for  the  same,  till  discharged  by  the  rents  and  profits  of  thelvii 
in  question,  and  other  allowances,  the  sum  of  £1349  98.  6^d. 

To  this  report  the  appellant  took  six  conceptions ;  and  tibe  cause  having  beeotkir 
upon  set  down  by  the  respondent  Woodley,  to  be  argued  on  the  report  and  eicepti« 
the  same  was  heard  on  the  13th  of  June  1752,  when  three  of  the  exceptions  weKH't- 
ruled ;  and  upon  the  three  remaining  exceptions,  the  court  ordered  the  Ren)'' 
brancer  to  deduct  out  of  the  sum  reported  due  to  the  respondent  Woodley,  threesew' 
sums  of  £35  3s.  6d.  each,  amounting  together  to  £105  lOs.  6d.  and  also  a  iiiTti>a» 
of  £61  Is.  which  reduced  the  sum  reported  due  to  the  respondent  Woodley,  to  £11" 
ITs.  ll^d.,  who  was  thereupon  decreed  by  the  court  to  the  said  principal  sib •• 
£1177  17s.  ll^d.  sterling,  appearing  due  as  aforesaid  from  the  appellant,  togttlie 
with  interest  for  the  same  at  £6  per  cent,  per  ann,  from  that  day  till  p»id,  to^ 
with  the  costs  of  suit. 

The  respondent  Woodley  proceeded  to  inrol  this  last  decree,  and  sued  out  u  ^ 
junction  against  the  appellant  for  performance  of  tlie  same,  which  was  serred  i(^ 
him  the  13iti  of  August  1752,  and  a  demand  at  the  same  time  made  by  the  respotdO 
Woodl^,  of  the  sum  decreed  him,  with  the  interest;  which  the  appellant  refnsi^* 
pay,  the  court,  on  the  1st  of  December  following,  ordered  an  attachment  to  i* 
against  him  for  not  performing  the  decree. 

The  appellant  however,  thought  proper  to  appeal  from  all  these  several  dea**' 
insisting  (D.  Ryder,  W.  Murray),  tijat  as  the  right  accruing  to  a  protestant  infort*' 
was  expressly  confined  and  restricted  to  such  estate  [418]  only  as  a  popish  pun±i»* 
himself  might  enjoy,  at  or  before  tlie  time  of  making  the  first  Irish  act  2d  Annf-f 
as  at  that  particular  time  no  popish  lessee  was  aWe  to  enjoy  or  claim  any  estatecfW" 
in  or  to  the  lands  in  question,  in  respect  of  the  disabilities  introduced  by  the  praw'r 
act  passed  in  England,  1  st  Anne ;  so  it  was  apprehended,  that  there  was  not,  npr » 
be  any  foundation  whatever  laid  for  creating  or  raising  such  a  transmissible  inW* 
as  might  afterwards  be  recovered  or  sued  for,  within  the  words  or  meaning  m 
second  of  the  Irish  acts,  made  in  the  8th  year  of  the  same  reign.  But  though  the  wi« 
of  this  last  act  might  be  supposed  to  bear  such  a  construction,  as  Tould  ffl*'^^ 
popish  purchaser  to  take  even  a  qualified  interest  in  this  case,  for  the  ^^V^, 
protestant  discoverer ;  yet  the  same  ought  not  to  be  received  but  rejected,  as  o"**^ 
repugnant  to,  and  amounting  in  its  consequences  to  a  repeal  of  that  part  <*'^*jj 
made  in  England,  which  had  before  declared  all  such  estates  and  interests  "^ 
void  and  of  no  effect  to  all  intents  and  purposes  whatsoever,  and  which  •^'■'^' j 
varied,  explained,  or  controuled,  by  any  other  tlian  an  act  of  parliament  m»« 
Great  Britain.  _     ^^ 

On  the  other  side  it  was  contended  (W.  Noel,  C.  Yorke),  that  the  lease  if  ''"*jj^ 
was  not  a  voluntary  grant  from  the  appellant's  father,  but  for  valuable  consia**' ' 
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and  beneficial  to  the  lessor.  That  the  orders  complained  of  left  the  appellant,  as  heir 
of  the  lessor,  in  possession  of  every  right  stipulated  for  by  that  lease ;  his  rent,  his 
fines,  and  every  other  interest,  were  effectually  preserved  to  him.  What  was  recovered 
by  virtue  of  the  decree,  was  only  to  the  prejudice  of  the  cestui  que  trust  of  the  lessee, 
vho  was  a  papist,  and  did  not  complain ;  but  tlie  struggle  was  between  the  appellant 
and  the  respondent  Woodley,  the  one  seeking  to  avoid  his  own  I'ease  for  a  supposed 
original  nullity,  the  other  to  support  tiiat  lease,  and  with  it  the  act  of  the  lessor,  for 
the  benefit  of  the  protestant  discoverer.  That  the  subsistence  and  validity  of  :his 
lease  were  now  established  by  repeated  determinations:  Dixon's  decree  in  1728,  Cue's 
diBmission  in  1745,  the  allowance  of  Dixon's  demurrer  in  1748,  and  the  respondent 
Woodley's  decree  for  a  renewal  in  the  same  year,  were  all  uniform  determinations, 
affirmative  and  negative,  in  favour  of  the  lease,  and  the  respondent  Woodley's  right 
to  it.  The  appellant  or  his  father  were  the  avowed  parties  to  three  of  these  deter- 
minations, and  the  appelant  the  promoter,  and  party  really  interested,  though  con- 
cealed, in  the  fourth.  In  all  of  tliem  t'te  same  questions  were  agitated  and  deter- 
mined, as  were  now  again  brought  in  review  for  a  fifth  determination  between  tbe 
game  parties;  and  the  popery  acts,  as  well  English  as  Irish,  were  immediately 
under  consideration  in  Dixon's  cause ;  and  Cue's  bill  was  brought  at  the  expenoe  and 
in  trust  for  the  appdlant,  as  a  protestant  discoverer,  upon  the  foundation  of  the  same 
Irish  acts,  on  which  the  respondent  Woodley  had  so  often  recovered.  Nor  was  the 
acquiescence  in  this  case,  of  less  weight  or  authority  than  the  judicial  determinations. 
An  interval  of  17  years  and  upwards  succeeded  between  1728  and  1745,  when  the  bill 
of  review  was  exhibited ;  [419]  nor  was  that  bill  brought  till  after  the  dismission  of 
Cue's  cause,  and  the  respondent  Woodley's  bill  had  been  several  times  at  hearing. 
And  though  possibly  there  might  be  no  precise  limitation  of  time  to  the  bringing  a 
bill  of  review,  yet  courts  of  equity  will  not  reverse  a  decree  after  so  long  an  acquies- 
cence, but  upon  very  apparent  errors.  The  present  appeal  was  exhibited  four  years 
after  the  dismission  of  that  bill  of  review,  and  after  an  attachment  had  been  absolutely 
ordered  against  the  appellant,  for  non-performance  of  the  decree.  And  yet  the  rei- 
spondent  relied  not  so  much  upon  an  implied  acquiescence,  as  upon  the  positive 
acts,  both  of  the  appellant  and  his  father,  in  receiving  the  rent  reserved  by  tixe  lease 
for  many  years  after,  and  in  confirmation  of  the  decree  of  1728,  at  the  hands  of  the 
respondent  and  his  father,  for  whose  benefit  that  decree  was  made. 

But  to  consider  the  question  between  the  parties  as  re«  Integra,  unprejudiced  by 
all  former  determinations,  acquiescence,  or  confirmation  ;  the  objection  made  by  the 
appellant  is,  that  the  lease  was  a  nullity  in  its  creation,  and  could  not  subsist  for  the 
benefit  of  a  protestant  discoverer ;  for  that  the  lands  demised  were  part  of  the  for- 
feited estates  of  the  Earl  of  Clancarthy,  as  such  vested  in  trustees  appointed  by  the 
English  act  of  parliament,  passed  in  th.e  reign  of  King  William,  and  by  them  sold  to 
ihe  appellant's  father ;  and  that  by  the  English  act,  Ist  Anne,  papists  are  disabled  to 
take  any  interest  in  tlie  lands  vested  in  the  said  trustees,  and  all  estates  taken  con- 
trary thereto  are  annulled  ,*  and  consequently,  the  le^e  in  question  being  made  in 
trust  for  a  papist,  was  a  nullity  within  this  act,  and  the  lands  must  therefore  return 
to  the  lessor. 

To  this  it  may  be  answered,  that  the  English  and  Irish  acts  referred  to,  concern 
astates  in  Ireland  only ;  they  all  tend  to  one  and  the  same  end,  namely,  the  support 
and  enlargement  of  the  English  interest,  and  protestant  religion  in  Ireland;  the 
egislature  had  the  same  intention  in  them  all ;  tliey  are  necessarily  dependent  upon, 
and  have  been  construed  to  bear  a  strict  relation  to  each  other;  and  many  judicial 
ieterminations  in  Ireland,  both  in  courts  of  law  and  equity,  have  been  founded  upon 
rach  construction.  The  English  act,  Ist  Annes  annuls  all  leases  of  the  forfeited  or 
ruBtee  lands,  as  they  are  called,  made  to  or  in  trust  for  papists,  as  between  lessor  and 
essee ;  but  it  is  not  inconsistent,  that  such  leases  should,  under  the  popery  acts  of 
h»  2d  and  8th  of  the  same  reign,  made  in  Irdand,  be  allowed  to  subsist  for  the  benefit 
►f  a  protestant.  A  lease  made  to  a  papist  contrary  to  the  popery  acts,  is,  in  respect 
o  any  beneficial  interest  to  himself,  void,  because  he  is  to  have  no  profit  by  it:  but 
till  he  may  take  as  a  trustee  for  a  protestant  discoverer,  to  whom  he  will  be  account- 
►We  for  the  profits,  without  contradicting  the  true  intent  and  meaning  of  the  English 
ict;  and  though  the  Parliament  of  Ireland  have  carried  the  matter  further  than  the 
English  parliament,  their  intention  was  by  no  means  to  repeal,  oontroul,  or  weaken 
H.Ii.  n.  769  49 
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[421]  Case  10. — Francis  Woodley, — Appellant;  John  Cue  andothen,— 
Eeapondenis  [15th  February  1757]. 

Where  a  papist,  to  avoid  a  discovery  under  the  popery  acts,  surrender! »  foi"* 
lease  granted  to  himself,  and  obtains  a  ne^  lease  in  the  name  of  a  protesaat- 
in  trust  for  him ;  the  new  lease  shall  be  equally  subject  to  diKOverr  br » 
proteetant,  and  he  shall  be  entitled  to  the  benefit  of  it. 

Decrbb  of  the  Irish  Exchequer  rbvebssd. 

From  this,  and  many  other  cases,  it  appears  that,  previous  to  the  gt«ii» 
for  relief  of  the  papists,  they  were  not  less  fertile  in  devices  to  elude  the  fox« 
of  the  laws  against  them,  than  the  churchmen  of  old  were  with  re«p««t  **  * 
statutes  of  Mortmain.  It  is  well  when  contests  of  this  nature  «re  P"  ** 
end  to  by  a  liberality  equally  honorable  to  both  parties. 

Vide  ante,  ca.  9. 

Before  pronouncing  the  decree  which  was  the  subject  of  the  appeal  in  the  preeediE» 
case  between  some  of  the  present  parties,  the  respondent  Cue,  as  a  prote***°J  "^ 
coverer,  in  Easter  term  1748,  exhibited  his  bill  in  the  Court  of  Exchequer  in  "**?" 
a^inst  the  appellant  and  Elizabeth  Woodley  his  sister,  Laurence  Mac  C»rthy,  J»» 
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the  English  act,  but  to  give  it  an  additional  force^  and  carry  it  more  efFectuaJlj  in 

execution,  by  making  those  leases  or  interests  subsist  for  the  benefit  of  a  pn>{|]I} 

testant  discoverer.     That  the  Irish  act,  8th  Anne,  extends  to  all  lands  in  Irdand,iid  i 

trustee  lands,  as  well  as  all  other  lands,  are  equally  within  the  purview  of  it;  forit 

would  be  as  dangerous  to  the  protestant  interest  in  Ireland,  tliat  papists  should  iwt  | 

permanent  or  beneficial  interests  in  lands  which  were  vested  in  the  trustees,  uii 

any  other  lands  in  that  kingdom;  and  this  was  the  mischief  which  that  st&tuten 

intended  to  remedy.     That  the  eixception  of  the  trustee  lands  out  of  the  proviso  ioliii 

act,  operates  only  upon  the  proviso  itself,  to  prevent  papists  conforming  before^ 

25th  of  December  1709,  from  having  the  benefit  of  purchases  and  leaaetmtkii 

such  trustee  lands,  which  would  have  been  a  direct  contradiction  to  the  En^ishadi: 

but  was  not  intended  to  take  such  lands  out  of  the  general  purview  of  the  IrisiiK. 

which  was  appr^ended  to  be  perfectly  consistent  with  the  English  acts.    Thatdii! 

act  ought  to  receive  the  most  extensive  construction  for  the  beneifit  of  the  prottstal 

discoverer;  and  it  might  aSect  the  constitution  of  that  kingdom,  and  thietitlarf 

many  estates  there,  in  case  the  lands  which  were  vested  in  trustees,  which  aiti 

great  extent  and  value,  and  have  hitherto  been  considered  as  within  all  the  acta  nii^ 

in  Ireland  for  preventing  the  growth  of  popery,  should  now  be  determined  nottol* 

within  those  acts.     That  the  appellant  having  drawn  the  same  question  so  often  intt' 

judgment,  after  such  repeated  determinations,  and  acts  of  acquiescence  uid  at- 

firmation  :  having  defended  himself  against  a  renewal,  by  the  supposed  lapse  of  tn 

days  only  in  the  tender  of  the  fine,  and  having  been  guilty  of  such  vexatious  oondet 

in  the  progress  of  the  several  causes ;  the  court  thought  proper  to  punish  him  lii^ 

costs,  which  are  discretionary,  and  depend  upon  the  circumstances  of  the  cue;  tti 

therefore  it  was  hoped,  that  the  several  orders  and  decrees  appealed  from,  would  k 

affirmed  without  variation,  and  with  costs  adequate  to  the  great  vexation  vhicfatk 

appellant  had  occasioned. 

After  hearing  counsel  on  this  appeal,  the  Judges  wwe  directed  to  gi«  fli« 
opinions  on  the  following  question,  viz.  "  Whether  the  lands  comprised  in  theleteea 
question  in  this  cause,  can  be  sued  for  and  recovered  by  a  protestant  discowre. 
within  the  Irish  act  of  parliament  of  the  8th  year  of  Queen  Anne!  "  And  thel*m 
Chief  Justice  of  the  Common  Pleas  having  delivered  the  unanimous  opinion  of  w 
Judges  in  the  affirmative ;  it  was  thereupon  orderbd  and  adjudqbd,  that  the  spf* 
should  be  dismissed,  and  the  orders  or  decrees  therein  complained  of  affirmed:  Am 
it  was  further  ordbrkd,  that  the  appellant  should  pay  to  tiie  respondents  £100  fof 
their  costs  in  respect  to  the  said  appeaL     (Jour.  vol.  28.  p.  170— 17-1.) 
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Pixon,  and  Roger  Bernard  and  others,  setting  forth  a  lease  of  the  26th  of  October 
1715,  granted  by  Arthur  Bernard  to  Francis  Woodley,  deceased,  the  appellant's 
father,  in  trust  for  a  papist;  and  insisting,  that  the  same  was  a  subsisting  lease, 
and  ought  to  take  place  of  the  subsequent  lease  of  the  29th  of  October  1718,  men- 
tioned in  the  former  appeal ;  and  that  he  the  respondent  was  a  protestant  of  the  church 
of  Ireland  by  law  esi^blished,  and  as  sudi,  by  virtue  of  the  statute  of  the  first  of 
Queen  Anne,  made  in  England,  and  of  the  eighth  of  the  same  reign,  made  in  Ireland, 
was  entitled  to  thie  benefit  of  the  said  lease  of  tdie  26th  of  October  1716,  notwithstand- 
ing a  decree  of  the  4th  of  June  1728,  obtained  by  Jcdm  Dixon,  as  a  trustee  for  the  said 
Francis  Woodley,  deceased;  in  regard  the  said  lease  of  October  1715  had  been 
granted  by  the  said  Arthur  Bernard  to  the  said  Francis  Woodley,  deceased,  in  trust 
for  Fdiz  Mac  Garthy,  or  Laurence  Mac  Carthy  his  son,  both  papists,  and  who  were 
therefore  incapable  of  holding  or  enjoying  the  same.  And  therefore  the  bill  prayed, 
that  Cue  might  be  decreed  to  the  said  lease  of  the  26th  of  October  1715,  and  the 
right  of  renewal  therein  specified,  and  to  all  the  estates,  rights,  and  trusts  which 
subsisted  of  the  lands  therein  contained,  in  trust  for  the  said  Felix  Mac  Carthy,  or 
Laurence  Mac  Carthy,  at  any  time  before  the  29th  of  October  1718,  the  date  of  the 
said  second  lease,  and  to  the  profits  of  the  said  lands,  from  such  period  of  time  as 
to  the  court  should  seem  just  and  reasonablei 

The  appellant  and  the  other  defendants  put  in  their  answers  tp  this  bill ;  and 
the  appellant  by  his  answer  said,  he  had  heard  and  believed,  that  the  said  lease  of 
1715  was  taken  by  his  late  father  in  trust  for  the  said  Felix  Mao  Carthy,  faJtherof 
bhe  said  Laurence  [422]  Mao  Carthy,  and  that  his  father  permitted  the  said  Felix 
Uac  Carthy,  during  his  life,  to  enjoy  the  said  lands  under  the  rents  and  covenants 
»ntained  in  that  leasa 

In  Trinity  term  1749,  the  appellant  exhibited  his  cross  bill  against  the  respondent 
Due,  and  the  said  K<^er  Bernard,  and  against  Arthur  Bernard  esq.  a  mortgagee  of 
the  said  lands,  charging  (C.  Pratt,  E.  Willis),  that  the  said  lease  of  the  26th  of 
October  1715  was  surrendered  or  cancelled  at  the  execution  of  the  lease  of  the  29th 
>f  October  1718 ;  or  at  least,  that  the  acceptance  of  the  said  lease  of  1718  was  a  su£5- 
sient  surrender  of  the  lease  of  1715,  or  considered  as  a  renewal  of  it,  or  was  grafted 
m  that  lease,  and  considered  as  one  and  the  same  interest,  and  so  understood  by  all 
he  parties  interested  in  the  lands ;  and  that  the  said  Roger  Bernard  was  so  conscious 
hereof,  that  he  never  attempted  to  set  up  the  said  lease  of  1715  as  a  separate  interest, 
ndependent  of  the  lease  of  1718,  though  he  knew  of  the  said  lease  of  1715,  at  the 
ime  he  answered  the  appellant's  bill  in  the  former  suit,  to  compel  him  to  renew  ih& 
aid  lease  of  1718 ;  and  also  charging,  that  the  said  bill  brought  by  the  respondent^ 
nd  also  the  ejectment  therein  mentioned,  for  recovering  the  possession  of  the  lands, 
rere  both  brought  in  the  name  of  the  respondent,  in  trust,  and  for  the  use  of  the 
aid  Roger  Bernard,  and  that  the  sam.e  were  carried  on  by  his  procurement,  and  at 
lis  expence;  the  cross  bill  therefore  prayed  a  discovery  of  the  premises,  and  that 
he  respondent  Cue  might  be  stayed  by  injunction  from  proceeding  at  law  on  the 
jectment,  and  that  the  appellant  might  be  quieted  in  the  possession  of  the  premises 
mdw  the  former  decrees,  made  in  causes  wherein  the  said  John  Dixon  and  the 
ppellant  were  respectively  plaintiffs. 

The  respondent  Cue,  and  the  said  Roger  Bernard  and  Arthur  Bernard,  put  in 
joint  answer  to  this  last  bill,  and  thereby  insisted  that  the  lease  of  the  26th  of 
October  1715  could  not  be  extinguished  or  annulled  by  the  lease  of  the  29th  of 
'ctober  1718,  against  a  protestant  discoverer;  and  the  rather,  as  the  decree  obtained 
Y  Dixon,  in  trust  for  the  appellant's  late  father  being  confined  to  the  lease  1718, 
ift  the  discoveraUe  interest  arising  under  the  lease  of  17 15  open  to  be  sued  for. 

The  appellant  afterwards  amended  his  bill;  and  the  respondents,  and  the  other 
efendants,  put  in  their  answers  thereto :  and  in  May  1762,  he  filed  a  supplemental 
ill,  charging,  that  after  issue  had  been  joined  in  the  said  two  causes,  he  had  dis- 
ivered  that  Felix  Mao  Carthy,  in  trust  for  whom  the  lease  of  the  264^1  of  October 
716  was  granted  to  the  appellant's  late  father,  was  killed  by  a  fall  from  his  horso 
s  the  llth  of  June  1715,  above  four  months  before  the  data  of  the  said  lease ;  and 
tat  the  lease  of  the  29th  of  October  1718  was  duly  registered  in  the  public  Register 
Ece  in  Ireland ;  but  that  the  lease  of  1716  was  never  registered,  nor  had  been  exe- 
ited  by  the  said  Arthur  Bernard,  and  that  if  the  said  Fcfix  Mac  Carthy  was  evM  iu 
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posBeBsion  of  the  said  lands,  it  was  only  as  tenant  at  will  to  Arthur  Bernard,  sndtk 
Charles  Mac  Carthy,  the  uncle  of  Laurence,  requested  the  app^ant's  fatiier,  to  [423] 
become  lessee  or  nominee  in  tlie  said  lease  of  1718,  in  trust  for  Laurence  Mac  Culli;, 
the  eldest  son  and  heir  of  Felix  Mac  Carthj ;  and  that  the  said  Arthur  Bernard  cn- 
sented  to  the  same,  the  better  to  secure  certain  debts  due  from  Felix  to  him,  ttliii 
receiver ;  and  that  therefore  the  said  lease  of  1718  was  taken,  and  put  into  tbehindi 
of  the  appellant's  father,  who  was  related  to  the  said  Arthur  Bernsrd,  deceued,  ai 
which  was  the  reason  of  granting  that  lease  to  him. 

The  respondent  Cue  and  the  said  Roger  Bernard  by  their  answer  to  this  tuppk- 
mental  bill  admitted,  that  Felix  Mac  Carthy  was  killed  by  a  fall  from  hit  hone  oi 
the  11th  of  June  1715,  and  believed  that  Arthur  Bernard,  before  the  death  of  M\ 
had  executed  an  article  in  writing  to  the  appellant's  father,  for  a  lease  of  the  oil 
lands  for  three  lives,  renewable  for  ever ;  and  that  the  appellant's  father  hsd  gim 
the  said  Felix  Mac  Carthy  a  declaration  of  trust  for  the  said  article;  and  thatbikk 
the  article  and  declaration  of  trust  were  put  into  the  hands  of  Felix,  and  gftemri- 
fell  into  the  hands  of  the  appellant's  father  ;  and  that  the  lease  of  the  26th  of  Octobei 
1715  was  executed  in  pursuance  of  the  said  article,  at  the  request  of  HoDorliu 
Carthy,  the  widow  of  Fdix,  in  trust  for  Laurence  Mac  Carthy,  his  only  son  andlieii. 
and  that  the  tenant's  part  was  executed  by  the  said  Arthur  Beimard  only,  and  i» 
lessor's  part  by  the  appellant's  father ;  and  that  the  tenant's  part  was  cascellA, 
and  given  up  on  the  execution  of  the  lease  in  1718,  but  that  the  lessor's  part  wat  foui^ 
among  the  papers  of  the  said  Arthur  Bernard,  by,  and  came  to  the  hands  of  Soga 
Bernard,  after  his  said  father's  death ;  and  Ihey  also  bdieved,  that  the  said  letK 
of  1715  was  never  registered,  and  that  Fdix  Mac  Carthy  was  in  possessicn  of  tic 
lands  before  his  death,  under  the  said  article  and  declaration  of  trust 

Issue  being  joined ;  divers  witnesses  were  examined  on  both  sides;  and  puhlicatiii: 
having  passed,  the  causes  came  on  to  be  heard  in  the  Court  of  Exchequer  in  Inlv)^ 
on  the  2d,  4th,  and  11th  of  June  1765  ;  after  which  the  Court  took  time  to  giretto 
opinion,  till  the  28th  of  the  same  month ;  when  it  was  decreed,  that  the  sppellaat'* 
bill  should  be  dismissed,  and  that  the  respondent  Jbhn  Cue,  as  a  protesteat  d» 
ooverer,  should  have  the  benefit  of  the  said  lease  of  the  26th  of  October  1715;  u^ 
that  it  should  be  referred  to  the  chief  Remembrancer  of  the  Courts  or  his  deputr, » 
take  an  account  of  the  rents  and  profits  of  the  lands  contained  in  the  said  lew 
which  had  been  received  by  the  appellant^  or  for  his  use,  from  the  time  of  the  t«sf» 
dent  John  Cue's  filing  his  bill,  and  that  an  injunction  should  forthwith  iasue  tops' 
him  into  possession  of  the  said  lands ;  but  no  costs  were  given  on  either  sida 

From  this  decree  the  appellant  appealed,  insisting  (R.  Henley,  C.  Tor ke).  that  i 
appears  to  have  been  the  intent  of  the  several  popery  acts,  and  particularly  theiK 
of  the  Sth  of  Anne,  to  prevent  papists  from  taking  lands,  or  any  intereit  thena 
by  purchase ;  and  for  that  purpose  to  give  to  the  first  proteetant  discoverer  vhatw* 
estate  or  interest  [424]  the  papist  had,  or  should  have  had,  and  to  entitle  him  to  hoU 
and  enjoy  the  lands  accordingly.  That  the  interest  being  once  taken  out  o'  d« 
[papist,  the  meaning  of  the  acts  was  satisfied,  and  the  discoverer  was  to  be  ooeciden' 
as  standing  in  his  place ;  and  therefore  to  have  the  like  advantages  both  in  It'  ">'' 
equity.  That  Dixon  (Woodley's  trustee)  being  the  first  protestant  disoovenf.  *** 
entitled  to  whatever  interest  Laurence  Mac  Carthy  the  papist  had,  or  should  ]tvt^ 
in  the  lands.  The  respondents  had  admitted,  that  the  lease  of  1715  was  aurradered, 
and  the  lease  of  1718,  accepted  in  lieu  of  it,  during  the  minority  of  Laurei)(et!» 
papist ;  and  if  Laurraioe  had  been  a  protestant,  he  would,  upon  attaining  hii  fiH  *^ 
have  been  entitled  to  his  Section,  either  to  take  the  benefit  of  the  lease  of  I71S>  arof 
1718 ;  consequently,  if  the  proteetant  discoverer  is  to  stand  in  the  place  of  the  ptpi* 
Dixon  was  entitled  to  the  same  Section,  to  which  Laurence  would  have  been  cnt'^ 
if  a  protestant.  The  discoverer,  when  he  has  prevailed  in  his  suit,  takes  poM*** 
under  the  decree,  and  by  force  of  the  act  recovers  all  the  estate,  use,  truat,  interett' 
or  confidence,  which  the  papist  had,  or  should  have  had  in  the  land.  Hit  title'"*' 
out  of  the  act,  and  he  has  a  right  to  oall  upon  the  lessor  to  make  him  such  a  leu» '?' 
virtue  of  the  covenants  for  that  purpose,  as  he  was  bound  to  have  made  to  the  pap* 
in  case  there  had  been  no  legal  incapacity.  That  the  construction  contended  ("^ 
the  appellant,  tended  to  promote  the  end  and  design  of  the  laws  made  apia*  * 
further  growthi  of  popery ;  nothing  but  the  estate  of  the  papist  ceuld  be  afttw  • 
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it;  the  landlord  was  left  in  the  posaecaion  of  merj  advantage  Btipulated  for  by  hia 
wiginal  agreement;  and  the  landed  properly  of  the  papist  became  vested  in  a 
proteetant.  fiut  on  the  other  hand,  the  respondent's  construction  would  open  a  way 
to  elude  tb»  acts,  and  must  be  attended  with  very  pernicious  consequences :  For,  in 
the  first  place,  protestants  who  really  and  bona  fide  intend  to  sue  for  interests  created 
contrary  to  the  popery  laws,  would  be  discouraged  from  so  doing ;  because,  if  such 
a  construction  should  prevail,  the  apparent  lease  under  which  the  papist  held,  would 
always  be  covered  by  several  old  surrendered  leases;  and  by  this  means,  after  the 
protestant  discoverer  should  have  established  his  right  to  t^  apparent  interest, 
through  perhaps  20  or  30  years  litigation,  and  at  an  immense  espence,  the  lessor, 
or  a  secret  trustee  for  the  papist,  or  at  least  some  friend  of  the  papist,  more  agreeable 
to  him  than  the  first  protest&nt  discoverer,  might  set  up  one  of  these  old  surrendered 
leases,  involve  the  first  protestant  discoverer  in  another  expensive  suit,  perhaps  to  the 
ruin  of  his  family,  and  strip  him  of  that  benefit  which  tha  act  intended  for  him. 
Nay,  even  supposing  that  he  shotdd  have  the  good  fortune  to  find  out  the  first  and 
original  lease,  yet  as  there  could  be  little  certainty,  none  would  venture  to  purchase 
an  interest,  which  might  possibly  be  defeated  the  very  day  after  the  purchase.  And 
in  the  next  place,  such  a  construction  would  draw  into  question  the  validity  of  most 
of  the  titles  to  [^26]  estates  in  Ireland,  under  decrees  founded  on  the  popery  acts, 
eren  so  far  back  as  the  8th  of  Queen  Anne ;  and  would  only  open  a  door  to  litigation, 
without  the  least  advantage  to  the  public. 

But  further:  The  leases  of  1715,  and  1718,  though  not  identically,  were  yet 
virtually  the  same ;  they  were  of  the  same  lands,  at  the  same  rents,  under  the  same 
covenants,  made  between  the  same  lessor  and  lessee,  and  in  trust  for  the  same  person ; 
both  were  leasee  for  lives  renewable  for  ever,  and  at  the  same  fine  for  renewal ;  and 
though  the  lives  inserted  in  the  lease  of  1718  were  different  from  those  in  the  lease 
of  1715,  }ret  there  being  in  both  a  covenant  for  perpetual  renewal,  they  must  be  of 
equal  duration :  for  the  reservation  of  duties  in  kind  or  money  in  the  lease  of  1718, 
in  lieu  of  those  reserved  in  kind  only  by  the  lease  of  1716,  or  the  indorsed  covenant 
not  to  alien  without  the  consent  of  the  lessor,  even  supposing  it  to  be  a  valid  covenant, 
created  no  difference  in  the  interest  to  be  taken  in  the  land.  The  lease  of  1718,  at 
the  time  of  filing  Dixon's  bill,  was  the  more  beneficial  lease,  all  cestui  que  vies 
therein  named  being  then  living,  whereas  one  of  the  eesifii  que  vies  in  the  lease  of 
1715  was  then  dead :  it  was  likewise  the  subsisting  lease,  it  being  admitted  that  the 
tenant's  part  of  the  lease  of  1715  was  actually  surrendered  and  cancelled  at  the  time 
of  taking  the  lease  of  1718,  and  though  it  were  not  actually  surrendered,  yet  the 
acceptance  of  the  lease  of  1718  was  a  surrender  in  law  of  the  lease  of  1715,  and  there 
had  been  a  possession  and  enjoyment  under  the  lease  of  1718  since  the  time  of  making 
it  It  appears,  that  Arthur  Bernard  the  lessor  considered  the  lease  of  1718  as  the  only 
subsisting  lease,  and  received  rent  and  gave  receipts  on  the  foundation  of  it :  and 
the  respondent  his  son  admitted,  that  he  always  until  a  day  or  two  before  filing  the 
respondent  Cue's  bill,  which  was  not  till  the  2d  of  May  1718,  considered  and  under- 
stood both  leasee  as  one  and  the  same  interest.  Besides,  the  lease  of  1718  was  the 
only  appajrent  interest,  and  was  duly  registered  according  to  the  act  of  parliament 
for  that  purpose,  but  the  lease  of  1715  was  never  registered;  and  therefore  it  was 
apprehended,  a  Court  of  Equity  ought  not  to  set  up  this  surrendered  lease  of  1715, 
under  which  it  was  not  pretended  there  had  been  the  least  enjoyment  since  1718, 
against  the  only  apparent  and  registered  lease,  under  which  the  enjoyment  had 
been  uniform :  for  it  would  be  against  justice,  to  deprive  the  representative  of  the 
firat  protestant  discovers  of  the  benefit  of  this  last  leases  ^ho  was  not  only  a  pur- 
chaser as  against  the  lessor  and  his  heir,  the  respondent  Roger,  by  payment  of  the 
rent  and  performance  of  the  covenants  in  the  lease ;  but  who  also  on  the  credit  of 
the  decree  obtained  by  Dixon,  and  before  he  enjoyed  any  of  the  profits  of  the  lease, 
had  paid  more  than  the  value  of  it,  by  the  money  expended  in  Dixon's  suit,  the  arrear 
of  rent  to  tJie  amount  of  £700  paid  to  Arthur  Bernard  the  lessor,  and  the  £300  paid 
to  Laurence  Mac  Carthy  the  papist.  Besides,  the  respondent  Roger,  in  trust  for  whom 
Cue's  bill  waa  filed,  was  so  far  from  meriting  the  interposition  of  a  Court  of  Equity 
in  hia  favour,  that  he  ought  to  receive  the  utmost  dis-[426]-oouragement ;  after  the 
acceptance  of  rent  by  him  and  his  father  for  many  years  under  the  lease  of  1718, 
after  the  oppressive  and  vexatious  litigation  in  which  he  had  engaged  the  appellant 
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for  80  manj  years  concerning  that  lease,  and  after  repeated  determinations  in  firoir 
of  it,  to  all  which  the  respondent  Roger  or  his  father  were  parties.  Lasdy,  Mk 
decree  in  favour  of  the  respondent  Cue,  would  in  its  consequences  take  &w»j  fna 
Dixon  that  legal  estate  to  which  he  had  been  decreed ;  for  Cue  being  decreed  to  tlie 
entire  benefit  of  the  lease  of  1715,  it  necessarily  included  the  benefit  of  the  corcuDi 
of  renewal  contained  in  it;  so  that  Bernard,  who  by  the  former  decree  wu  boiudtt 
renew  for  the  appellant,  would  now  hold  to  his  own  use. 

On  the  other  side  it  was  argued  (C.  Pratt,  E.  Willes),  that  the  Irish  act,  3  km 
c.  6.  disables  papists  to  purchase  in  their  own  names,  or  in  the  names  of  anr  otixn 
in  trust  for  them,  any  lands  or  leases,  except  leasee  for  31  years  in  possession,  id 
on  which  rents  not  less  than  two-thirds  of  the  improved  value  must  be  reeeired;  ud 
all  other  estates  and  terms  are  thereby  made  void,  to  all  intents  and  purpom:  r 
that  with  regard  to  all  estates  purchased,  or  leases  taken  contrary  to  this  act,  neitbir 
the  papist  vendee  or  lessee,  nor  his  trustee,  could  acquire  any  dominion  or  ponr 
over  such  estates,  but  the  contract  was  a  nullity,  and  the  vendor  or  lessor  held  tj& 
land  as  he  did  before  the  making  of  saob.  sale  or  lease:  but  after  the  Irish  acttt 
Anne  was  made,  whereby  any  protestant  was  enabled  to  sue  for  and  recover  the  riioie 
interest  so  granted  in  trust  for  a  papist,  together  with  all  other  securities  m«ie  to 
cover  and  protect  ihe  same,  these  grants  and  conveyances  were  no  longer  void  to  aS 
intents  and  purposes,  but  grew  to  have  an  effect  for  the  benefit  of  a  protestant  dis- 
coverer, and  hung  in  a  kind  of  abeyance  unalienable  and  unalterable,  so  that  neitiKr 
the  grantor  or  grantee,  the  trustee  or  cettui  que  trust,  either  alone  or  in  conjunctioii, 
can  by  any  possible  method  of  conveyance,  defeat  or  vary  any  interest  so  once  granted 
to  or  in  trust  for  a  papist,  save  only  by  a  sale  to  a  protestant,  without  notice;  fortw 
moment  that  such  unwarrantable  interests  are  conveyed  to  a  papist  or  his  tniit» 
that  instant  such  papist  or  trustee  become  trustees  for  the  benefit  of  s  protestant 
discoverer.  That  it  was  not  contended  but  in  the  present  case,  Woodley  theappell»'* 
father  was  a  trustee  for  Felix  or  Laurence  Mac  Carthy,  both  papists;  norTssit 
contended  but  that  Mr.  Bernard  made  a  lease  for  lives,  with  a  covenant  for  a  peij*- 
tual  renewal  to  Woodley,  in  the  year  1715,  for  tha  benefit  and  in  trust  forthwe 
papists ;  Woodley  therefore  became  a  trustee  for  a  protestant  discoverer  in  genenl 
from  the  instant  that  Bernard  executed  that  lease  to  him ;  and  if  no  protestant  in- 
former had  received  the  bon^t  of  that  into-est,  before  the  time  that  the  respondeat 
Cue  filed  his  bill.  Cue  ou^t  to  be  decreed  to  such  lease. 

But  it  is  objected,  that  Bernard  made  another  lease  for  three  lives  revefiHi^ 
erver,  to  tibie  same  trustee,  in  the  year  1718,  by  which  the  lease  of  1715  was  surrfflder* 
and  that  this  new  [427]  lease  being  a  discoverable  interest,  Dixon  as  a  protataw 
discoverer  filed  his  bill,  and  obtained  a  decree  for  it ;  and  that  therefore,  the  a 
of  the  law  was  answered  before  Cue's  bill  was  filed. 

In  answer  to  this  objection  it  must  be  observed,  that  the  lease  of  1715  w«*'*'^ 
for  three  different  lives  from  that  of  1718,  that  it  differed  from  it  in  it»  '*?"2 
ment,  and  the  reservation  of  the  duties,  and  more  materially  in  a  clause  indorsea 
upon  the  lease  of  1718,  by  which  the  lessee  was  prohibited  to  alien  without  In*"* 
The  lease  of  1715,  being  contrary  to  the  act  2  Anne,  became  a  trust  for  a  P'"'^ 
discoverer  in  general,  and  could  not  therefore  be  prejudiced  by  any  act  of  the »» 
or  papist  lessee,  or  his  trustee.  Res  inter  alios  acta  alteri  nocere  twn  /"''"*  .^  .< 
no  interest  could  according  to  that  statute  have  passed  to  Woodley  by  the  W* 
1715,  he  had  no  dominion  over  it.     As  to  him  and  his  cestui  que  trust,  ''^"^rj 
in  its  creation,  and  existed  only  for  the  benefit  of  a  protestant  discoverer,  "o 
sue  for  the  same  under  the  8th  of  Anne,  which  law  disabled  Arthur  ^"'*^jj,of 
taking  such  a  surrender,  as  much  as  it  disabled  any  other  person,  haring  oI'b  ^ 
the  trust,  from  purchasing  the  lease:   it  has  accordingly  been  oftwi  ^'^'^ ^t 
courts  of  equity  in  Ireland,  and  is  the  general  and  prevailing  opinion  thef^ 
discoverable  interest  can  never  be  cancelled,  even  by  an  express  surreoder.  ti  ^^ 
or  his  nominee  having  no  interest  to  grant ;  and  this  act  of  Woodley's  b*'??       ^ 
but  an  implied  surrender  of  the  lease  of  1715,  a  fortiori,  it  could  not  be  p       ^ 
as  to  defeat  a  protestant  discoverer  from  recovering  the  same.    That  ^    'mkI 
bill  took  no  sort  of  notice  of  this  lease  of  1715,  but  confined  the  *'^'^I^oiiIy= 
prayer  of  it  to  the  lease  of  1718,  and  could  thereiore  be  decreed  to  *'*•*.     ,f|,BW 
and  if  no  discoverer  had  ever  prayed  the  benefit  of  the  lease  of  1716,  l^'^" 
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have  the  full  benefit  of  his  bill,  as  he  in  fact  had  by  enjoying  tiie  profits  of  the  land 
from  the  time  of  its  being  filed,  to  the  time  of  Cue's  filing  the  bill  in  question :  ho 
mi^t  indeed  have  framed  his  bill  in  a  general  way,  and  suggeeted  that  the  papist 
or  his  trustee,  besides  the  lease  of  1718,  took  other  unwarrantable  leases  or  interest*, 
and  might  have  prayed  to  be  decreed  to  all  estates  or  interests  taken  by  or  in  trust 
for  the  papist,  contrary  to  the  act  2  Anne;  but  this  he  did  not  do,  and  thereforej 
left  the  lease  of  1715  open  to  be  sued  for  by  Cue.  That  the  end  of  the  law  could  not 
be  answered  by  Dixon's  biU ;  for  this  end  was  to  make  an  unwarrantable  lease  to  a 
papist  of  his  trustee  void  in  ita  creation  in  respect  of  thie  papist,  which  it  was  not, 
if  Woodley  could  have  surrendered  the  lease  of  1715,  or  destroy  the  benefit  of  it  from 
coming  into  the  hands  of  a  protestant  informer:  but  if  the  end  of  the  law  had  been 
in  some  sort  answered,  that  would  not  have  enabled  Woodley  to  surrender  the  lease 
of  1715,  for  the  end  of  the  law  would  have  been  equally  answered  by  tlie  papist  or 
his  trustee  assigning  the  lease  to  a  protestant,  having  notice  of  the  trust  and  nature 
of  the  lease;  and  [426]  yet  it  hag  been  often  held  in  the  courts  in  Ireland,  and  is 
looked  upon  as  a  point  not  to  be  disputed,  that  no  such  assignment  can  be  maxie 
good  to  defeat  the  interest  of  a  protestant  discoverer ;  but  that  such  lease  will  always 
remain  open  to  be  sued  for  and  recovered  by  him,  out  of  the  hands  of  such  protestant 
assignee. 

It  is  however  said,  that  at  this  rate  there  always  will  be  a  private  lease ;  and  when 
the  discoverer  comes  to  look  for  the  lease  that  is  public,  a  friendly  discoverer  will 
start  up  and  sue  for  the  private  lease.  But  it  is  not  pretended  that  tib.e  lease  of 
1715  was  made  for  this  purpose,  or  that  the  land  was  not  h^d  under  that  lease,  till 
the  making  of  the  lease  in  1718;  nor  could  it  be  pretended,  that  it  was  made  to 
deceive  Woodley  who  executed  it:  There  must  be  an  uniform  rule  to  judge  by ;  for 
if  it  should  be  in  the  power  of  the  papist  or  his  trustee,  by  an  express  or  ilmplied 
surrender,  or  by  any  other  act,  to  defeat  or  vary  a  right  once  vested  in  a  discovefer, 
there  is  an  end  of  that  part  of  the  act.  This  inconvenience  will  always  be,  and 
might  in  the  present  instance  have  been  prevented,  by  the  first  discoverer's  framing 
his  bill  in  the  general  and  extensive  manner  above  mentioned ;  and  where  the  bill  is 
thus  framed,  tibe  plaintifF,  without  any  amendment  to  be  made  in  the  progress  of 
the  cause,  will  be  always  decreed  to  every  discoverable  interest  created  for  the  benefit 
of  any  of  the  parties. 

But  after  hearing  counsd  on  this  appeal,  it  was  ordbrbd  and  adjudged,  that  the 
decree  therein  complained  of  should  be  reversed :  and  it  was  dbclarhd,  that  the 
lease  in  question,  dated  the  26th  of  October  1716,  ought  to  be  deemed  to  have  been 
duly  surrendered  ;  or  in  ca«e  any  estate  or  interest  thereby  granted  was  still  subsist- 
ing, the  appellant,  as  the  first  protestant  discoverer,  was  entitled  to  the  benefit  thereof, 
by  virtue  of  the  former  decree  affirmed  by  the  House  on  the  11th  of  December  1753, 
and  the  Irish  act  of  the  8th  of  Queen  Anne :  and  it  was  therefore  obdbrbd,  that  the 
bill  brought  by  the  respondent  John  Cue,  in  the  Court  of  Exchequer,  should  stand 
diamissed  out  of  the  said  court :  and  upon  the  cross  bill  brought  by  the  appellant, 
it  was  ORDBRBD,  that  the  said  lease  of  the  26th  of  October  1715  should  be  delivered 
up  by  the  respondents  to  the  appellant,  and  that  a  perpetual  injunction  should  issue 
out  of  the  said  court  against  the  respondents,  to  restrain  them  from  proceeding  at 
lay  in  the  ejectment  already  brought,  or  in  any  other  action  at  law  by  colour  of  the 
•aid  lease,  and  from  setting  up  the  sa^ne,  and  that  the  appellant  should  hold  and 
enjoy  the  lands  and  premises  in  question,  by  virtue  of  the  decree  formerly  affirmed, 
and  of  this  judgment,  according  to  all  such  estate,  use,  trust,  interest,  or  confidence, 
which  Felix  Mac  Carthy,  or  Laurence  Mac  Carthy  his  son,  or  Francis  Woodley,  in  trust 
for  them  or  either  of  them,  had,  or  should  have  had  therein,  provided  the  said  Felix 
Mao  Carthy  or  Laurence  Mac  Carthy  had  been  qualified  to  purchase,  hold,  or  enjoy  the 
same;  subject  nevertheless  to  such  rents,  covenants,  conditions,  reservations,  and  in- 
[4293-cumbrance8,  as  in  the  said  act  are  described :  and  it  was  further  ordbrbd,  that 
the  respondents  Arthur  Bernard  and  John  Cue  should  pay  the  appellant  his  costs,  both 
of  the  original  and  cross  causes  in  the  said  court,  and  also  his  costs  of  the  ejectment 
at  law,  to  be  taxed  by  the  Deputy  Remembrancer ;  and  that  the  said  oourt  should  give 
all  proper  directions  for  carrying  this  judgment  into  execution.  (Jour.  vol.  29.  p. 
15.) 
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Case  11. — The  Govemore  of  Stephen's  Hospital,  Dublin,— jlpp««aiU«; 
Daniel  Swan, — JiesponderU  [27th  March  1760]. 

On  a  bill  brought  to  recover  the  estate  of  a  person  deceased,  upon  the  aDegatioii 
of  his  being  a  papist,  and  therefore  unable  to  devise ;  the  Court  directed  u 
issue  to  try  whether  he  was  at  any,  and  at  what  time  or  times  (digtinguiahiia 
the  timee  respectively)  a  papist,  or  person  professing  the  popish  rdigion.  M 
on  an  appeal,  the  decree  was  reversed,  and  the  bill  dismissed.' 

Decree  of  the  Irish  Chancery  revkbsbd. 

It  appears  that  the  weight  of,  evidence  in  favour  of  the  Appellante,  utt 
the  fact  of  the  deceased's  being  a  protestant,  was  so  strong,  that  the  Cooiiof 
Chancery  were  by  no  means  justified  in  directing  an  itsu*;  which  is  not  on 
all  occasions  to  be  granted  merely  on  the  asking  for ;  but  the  plaintiff  nay 
seek  his  remedy  at  law.     See  post,  ca.  13,  14  [5  Bro.  P.  C.  446,  456]. 

Edward  Cusack,  who  lived  to  a  great  age,  was  born  of  proteafant  parents.  He  M 
one  brother  and  four  sisters,  who  were  all  protestants.  He  was  bred  up  by  hia  fstker 
as  a  protestant  till  he  was  about  five  or  six  years  old,  when  his  father  died.  At  13 
or  14  years  of  age,  he  was  placed  out  apprentice  to  his  uncle  Joseph  Fenton,  a  tums 
in  Dublin,  who  was  likewise,  as  well  as  all  his  family,  a  protestant.  To  this  udcI; 
and  one  Joseph  Rabo,  who  was  likewise  a  protestant,  he  served  his  apprenticesliipi 
In  1703,  he  married  Mrs.  Ledwidge  his  first  wife,  who  was  a  protestant.  He  ii^ 
many  years  at  the  town  of  Athboy,  where,  as  well  as  dsewhere,  ha  was  a  constam 
communicant  at  the  sacrament,  when  administered  in  the  parish  church,  till  lis 
death;  particularly  so  long  since,  as  in  the  years  1705,  1707,  and  1708.  Being brtd 
a  tanner,  he  went  through  and  served  all  offices  in  the  corporation  of  tamiers,  &« 
as  warden,  and  afterwards  as  master.  In  1 7 1 2,  he  was  admitted  to  the  freedom  oi  tk 
city  of  Dublin,  to  which  none  but  protestants  are  ever  admitted,  and  took  the  ^enl 
oaths  required  upon  that  occasion.  After  the  death  of  his  first  wife,  he  married 
Diana  Bunbury,  his  second  wife,  who  was  also  a  protestant  of  the  eetablished  chuni 
as  wdl  as  her  parents.  In  a  word,  he  was  bom,  bred,  lived,  and  died  a  protestant,  tad 
was  a  rdigiouB  observer  of  his  duty  at  church,  and  a  constant  [430]  communicut 
with  both  his  wives,  at  the  sacrament  at  his  parish  church  in  the  town  of  Athboj  ud 
Sit.  James's  in  Dublin,  the  different  places  of  his  residence  during  his  whole  life,  ■^^ 
was  extended  to  a  period  of  about  70  years. 

The  appellants,  the  governors  of  the  hospital,  were  inoorporat«d  by  act  of  paiiis- 
ment  passed  in  Ireland,  3  Greorge  II.  by  which  the  corporation  was  to  consist  of  the 
Lord  Primate,  Lord  Chancellor,  Archbishop  of  Dublin,  Bishop  of  Clogher,  Chancellor 
of  the  Exchequer,  and  the  Lords  Chief  Justices  and  Lord  Chief  Baron,  all  for  the  tis* 
being,  and  several  other  respectable  persons,  with  liberty  to  purchase  or  t«i«  *>? 
lands  and  hereditaments,  not  exceeding  £2000  per  ann.  of  the  alienation,  gift,  M' 
devise  of  any  persons  having  a  right,  and  not  being  otherwise  disabled,  to  alien,  gn>t 
or  devise  the  same,  as  well  for  the  finishing  the  building  of  the  said  hospital,  u^ 
the  relief,  support,  and  maintenance  of  the  sick  and  wounded  persons  to  be  pltK^ 
therein. 

Edward  Cusack  made  his  will,  dated  the  23d  of  June  1753,  by  which  (^ 
directing  his  body  to  be  buried  in  the  church-yard  of  Athboy,  and  giving  two  gain* 
to  the  minister  who  should  read  the  funeral  service)  he  gave  to  Johji  Hopkins »).  •" 
his  lands  and  hereditaments,  and  all  other  his  estate  real  and  personal,  leasee  forlins 
and  years,  and  other  effects,  subject  to  the  payment  of  his  just  debts  and  iw^^ 
charges,  upon  trust,  to  stand  seised  and  possessed  thereof,  for  the  use  of  such  dM 
of  his  body  as  should  bo  living  at  his  death.  And  if  he  should  die  without  leanu 
issue  living  at  hia  dcnth,  or  born  in  due  time  afterwards,  or  if  such  child  or  diiWi^ 
should  die  before  21 ,  without  leaving  issue  of  their  bodies,  then  in  trust  to  per^^ 
his  wife  Diana  Cusack  to  dispose  of  .£200  of  his  personal  estate  to  whom  she  ple*K°' 
and  also  to  permit  her  to  receive  the  clear  rents  and  profits  of  all  his  estate  "M 
fortune  during  her  life :  and  after  her  decease,  in  trust  and  for  the  use  of  the  »?!*■ 
lants,  the  governors  of  the  hospital,  for  the  use  and  benefit  of  the  hospital  forerer. 

The  testator  then  devised  to  Henry  Cusack,  son  of  his  brother  William  Cus** 
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n  annuity  of  £20  during  his  life ;  and  to  the  appellants  the  minister  and  church- 
rardens  of  the  parish  of  Athboy,  and  their  successors,  the  yearly  sum  of  £10  sterling, 
a  be  issuing  out  of  his  lands  in  Castletown,  during  so  long  time  as  his  lease  thereof 
rom  Richard  Vincent  esq.  should  subsist,  to  be  by  them  applied  for  putting  out  the 
hildren  of  the  said  parish  apprentices.  And  he  appointed  his  wife  Diana  Gusack 
ole  executrix  in  trust  of  his  said  will. 

On  the  Ist  of  October  1754  the  testator  died  without  issue,  leaving  Diana  Cusack 
is  widow  and  executrix,  who  surrived  him,  and  proved  his  will. 

In  a  few  days  after  his  death  a  bill  was  exhibited  in  the  Court  of  Chancery  in 
rdand,  in  the  name  of  the  respondent,  as  a  protestant  discoverer,  against  Diani 
hisack,  the  widow  and  executrix,  the  appellants  the  governors  of  the  hospital,  as 
erisees  of  the  testator's  estates  in  trust  for  the  charitable  purposes  aforesaid,  [431] 
xpectant  on  the  death  of  Diana  Cusack,  his  Majesty's  Attorney  General  of  Ireland,, 
be  appellants  the  minister  and  churchwardens  of  the  parish  of  Athboy,  id  tettpitct 
f  the  annuity  of  £10  given  to  them  and  their  successors  by  the  will,  and  against 
ohn  Hopkins  the  trustee,  and  the  said  Henry  Cusack  tiie  annuitant,  who  was  also 
be  testator's  nephew  and  heir  at  law ;  stating  the  will  of  the  said  Edward  Cusack, 
rith  a  variety  of  purchases  made  by  him  at  different  times  during  a  course  of  4Q 
ears  preceding  his  death,  of  leaseholds  and  other  interests,  some  for  lives  renew- 
ble  for  erver,  and  others  for  long  terms  of  years,  together  with  several  securities  taken 
J  him  by  mortgages  and  judgments  for  money  lent ;  and  charging,  that  he  was  in 
ossession  of,  or  entitled  to,  these  several  acquisitions  from  the  respective  purchases 
31  his  death :  The  bill  then  stated  the  several  acts  passed  in  Irelsjid  for  preventing 
be  growth  of  popery,  and  charged,  that  Edward  Cusack  was  bom  of  popish  parents. 
-Tlat  they  educated  and  bred  him  up  in  the  popish  religion,  whilst  he  continued 
rith  them  or  under  their  care,  which  was  till  his  age  of  16  or  16  years :  That  he  was 
ben  taken  as  apprentice  by  his  uncle  Joseph  Fenton,  who  was  a  protestant,  from 
rhich  time  he  pretended  to  be  a  protestant  of  the  ohurch  of  Ireland,  as  by  law  es  ab- 
ished ;  but  in  truth  was  a  papist,  or  person  professing  the  popish  religion,  not  only 
rhilst  he  continued  with  his  said  uncle  as  an  apprentice,  but  all  his  life  afterwards. 
-And  in  manifestation  of  these  charges,  that  he  went  frequently  to  mass,  kept  com- 
>any  with  papists  and  popish  priests,  whom  he  harboured,  and  particularly  one 
'lunkett:  That  he  contributed  to  the  rebuilding  a  mass-house  when  thrown  down, 
nd  lent  one  of  his  own  houses  to  celebrate  niass  in,  whilst  it  was  rebuilding :  That 
le  continued  a  papist  to  his  death,  and,  in  his  last  illness,  sent  for  a  priest,  who 
dministered  the  sacrament  to  him  according  to  the  ceremony  of  the  church  of  Rome, 
lie  bill  further  charged,  that  Edward  Cusack  at  the  respective  times  when  he  made 
he  several  purchases,  or  took  the  several  leases,  mortgages,  and  other  interests  and 
states  before  mentioned,  and  during  his  whole  life,  was  a  papist,  or  person  professing 
he  popish  religion,  and  was  therefore  incapable  of  taking  the  same ;  and  that  though 
16  sometimes  pretended  to  be  a  protestant,  yet  it  was  done  with  an  intent  to  evade 
he  popery  acts,  and  to  screen  the  said  several  purchases  and  interests  from  any  pro- 
estant  discoverer ;  and  that  he  so  artfully  concealed  his  bedng  a  papist,  that  he 
injoyed  the  said  several  estates  and  interests  during  his  life,  without  any  suit  com- 
nenoed  against  him  by  any  protestant :  That  he  died  seised  and  possessed  of  the  said 
leveral  estates  and  interests,  and  of  a  considerable  personal  estate  of  the  value  of 
£3000  and  upwards ;  and  that  his  widow  proved  his  will,  and  possessed  herself  of  all 
lis  real  and  personal  estates,  and  received  the  rents  of  die  real  estates,  amounting 
»  £500  per  ann.  That  the  respondent  was  a  protestant,  and  that  the  lands  in 
juestion  were  leased  at  much  less  than  two-thirds  of  the  real  value ;  and  the  lease- 
lold  and  other  interests  were  of  such  a  nature  as  the  said  Cusack  was  incapable  [432] 
>f  taking,  but  for  the  benefit  of  the  first  protestant  who  should  sue  for  the  same. 

The  respondent  therefore  prayed,  that  being  the  first  protestant  discoverer,  he 
night  be  decreed  to  the  benefit  of  the  said  several  purchases  or  acquisitions,  and 
»  all  others  made  by  Cusack  contrary  to  the  acts  for  preventing  the  growth  of  popery, 
rith  an  account  of  the  profits. 

The  appellants  the  governors  of  the  hospital,  by  their  answer  to  this  bill,  denied 
^at  Edward  Cusack  was  bom  of  popish  parents,  or  educated  in  that  religion ;  but, 
m  the  contrary,  said,  that  his  parents,  brother  and  sisters  were  all  protestants :  that 
bis  father  bred  him  a  protestant  till  five  or  six  years  old,  when  the  father  died :  that 
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he  was  firBt  bound  apprentice  when  very  joung  to  a  proteetant  muter,  and  aita- 
wards  taken  apprentice,  when  about  li  or  15  jears  old,  by  Ub  uncle  Joseph  Fata. 
who  was  a  protestant :  that  he  was  married  to  his  iirst  wife,  who  was  a  proMai; 
in  1703 ;  at  which  time  they  both  received  the  sacrament  in  the  pu-ish  Awdii 
Athboy :  that  he  was  admitted  as  a  protestant  to  the  freedom  of  Dublin  in  lilla 
a  tanner,  and  served  the  offices  of  master  and  warden,  and  all  the  other  offionoitk 
company:  that  his  second  wife  was  also  a  protestant:  that  upon  enquiring  into  la 
religion  since  the  filing  of  the  bill,  it  appeared  from  the  parish  books  of  the  pini 
of  Athboy,  where  he  frequently  resided,  Uiat  in  the  years  1705,  1707,  and  17(^,ui 
for  several  years  afterwards  till  his  death,  he  frequently  received  the  Bacramaii  a 
the  said  parish  church :  that  both  he  and  his  second  wife,  when  he  was  ill,  freqgoi^ 
received  the  sacrament  at  home  from  the  minister  or  curate  of  the  parish  whmki 
lived :  and  they  denied  his  ever  going  to  mass,  or  conversing  with  priests,  eiceptii 
the  way  of  business,  and  in  the  common  acts  of  good  neighbourhood ;  or  that  been 
harboured  Plunkett,  or  sent  for  him  in  his  last  illness ;  but  said  he  was  guddmljUka 
ill,  and  at  once  deprived  of  his  senses,  and  died  in  half  an  hour  after  his  heiii^  tt 
seized :  that  he  was  always  looked  upon  to  have  been  a  strict  and  rigid  protestuit,!^ 
regular  in  the  discharge  of  the  duties  of  the  protestant  religion,  and  in  his  attendsn 
on  the  performance  of  Divine  service,  to  his  death ;  and  was  therefore  qualified  to  alt 
the  several  estates,  mortgages,  and  interests  in  the  bill  mentioned ; — and  inustedi^ 
their  right  thereto. 

Diana  Cusack  the  widow,  by  her  answer,  repeated  every  circumstance  mentical 
in  the  preceding  answer,  as  to  her  husbtrnd,  and  his  parents  and  rriation>,beiijii 
protestants ;  and  as  positively  denied  every  charge  in  tie  bill  as  to  his  being  s  pspi^ 
or  conversing  with  t^em ;  and  said  she  was  married  to  him  20  years  before  hit  dcii: 
that  previous  to  the  marriage,  and  in  consideration  of  her  portion,  he  settled  otn 
upon  her  to  the  value  of  ;£100  a  year;  and  that  she  married  him  without  the  W 
suspicion  that  any  part  of  his  estate  was  liable  to  discovery. 

Henry  Cusack,  the  nephew  and  heir  at  law,  by  his  answer,  swore  that  he  had  kum 
Edward  Cusack  and  his  family  40  [433}  years ;  and  that  his  parents,  brotiier,  siM 
and  both  his  wives,  were  all  protestants ;  and  that  he  was  himself  a  firm  i&ii  «■ 
protestant. 

Hopkins  the  trustee,  and  the  appellants  tiie  ministers  and  churchwardait  it 
Athboy,  all  likewise  concurred  upon  oath  in  the  same  common  answer,  tlut  Con 
and  all  his  family,  were  protestants. 

The  Attorney  General  disclaimed. any  right  to  the  annuity  of  £10  givaito* 
minister  and  churchwardens  of  Athboy,  except  on  behalf  of  the  particular  du''? 
to  which  it  was  given. 

Diana  Cusack,  after  answering,  married  the  appellant  John  Sellm  Allen,  w 
dying  intestate  in  1756,  he  administered  to  her;  and  the  appellant  Putiand sbo""" 
same  time  took  administration,  with  the  will  annexed,  to  Edward  Cusack,  in  W* 
for  the  appellants  the  governors  of  the  hospital,  who,  upon  the  widow's  death,  bettW 
entitled  to  the  devised  estates  in  possession. 

The  respondent  replied  to  all  the  answers ;  and  issue  being  joined,  the  reii^ 
persuasion  of  Edward  Cusack  was  fully  examined  into  by  proofs  on  bothsid&i*'''' 
as  well  in  the  examiner's  office  in  Dublin,  as  on  commission  into  the  counttj. 

The  respondent's  witnesses,  who  appeared  to  have  been  of  an  inferior ts** 
deavoured  to  prove  Edward  Cusack's  having  been  present  by  stealth,  at  diwK'' 
times  during  his  life,  at  the  celebration  of  mass,  seeing  it  sometimes  through  a  ^i'^ 
and  at  other  times  clandestinely  in  his  own  house,  about  15  or  16  years  bef"" " 
death :  that  he  once  contributed  to  rebuild  a  ruinous  mass-house,  and,  whiW i^* 
building,  suffered  mass  to  be  celebrated  in  his  coach-hou^e:  some  of  them'*''^ 
him  to  have  been  a  papist  in  his  heart ;  and  one  witness  only  pretended  his  fi** 
and  brother  had  been  papists,  but  at  tlie  same  time  admitted  his  mother  tni  b*": 
had  been  protestants :  they  proved  his  apprenticeship  to  Fenton,  a  protestaati  *• 
that  his  wives  were  protestants ;  and  the  short  continuance  of  his  last  ^'^^ 
proved,  but  no  proof  of  the  charge  of  his  being  attended  by  a  priest  upon  th*'  ** 
sion ;  and  the  witnesses  were  contradictory  to,  and  inconsistent  with,  each**"^'  |^ 

The  appellants  supported  their  own  answers  and  those  of  tiieir  codefendw"'  • 
a  variety  of  unexceptionable  witnesses. 
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Elizabeth  Roberts,  a  sister  of  Edward  Cusack,  (who  was  86  at  the  time  of  her 
amination,)  said,  she  knew  him  from  his  birth  to  his  death:  that  his  parents, 
other,  and  sisters,  were  all  protestants  of  the  established  church :  that  he  was  no 
>re  than  five  or  six  years  old  when  his  father  died :  that  he  was  educated  in  the 
otestant  religion  from  the  time  he  was  able  to  speak,  or  say  his  prayers,  and  ever 
ter  continued  so :  that  she  saw  him  very  often  at  church,  and  several  times  saw  him 
»ive  the  sacrament  there :  That  at  16  he  was  bound  apprentice  to  his  uncle  Fenton, 
lo  was  a  protestant,  as  were  all  his  family :  that  he  married  two  wives,  who  were 
lewise  protestante,  as  were  all  their  relations ;  and  that  she  frequently  saw  him  and 
th  his  wives  receive  the  sacrament  [434]  at  their  parish  church.  And  being  cross- 
tmined  by  the  respondent,  she  confirmed  every  word  of  her  first  examination; 
ding,  that  she  knew  he  several  times  tock  the  oaths  as  a  freeman  of  Dublin  and 
bboy,  and  denied  his  ever  being  a  papist 

Isaac  Dickinson,  aged  70,  said,  he  knew  Edward  Cusack  from  1712  till  his  death, 
Ting  been  his  neighbour  upwards  of  20  years :  That  he  likewise  knew  William 
isack  his  brother,  his  uncle  Fenton,  his  mother,  and  both  his  wives ;  proved  tlieia 
1  to  have  been  protestants,  and  that  he  often  saw  Cusack  and  his  second  wife  attend 
ligious  worship  at  St.  James's  church,  and  was  very  often  present,  and  saw  them, 
oeive  the  sacrament,  and  often  received  it  with  them,  and  particularly  he  saw  them 
ceive  it  the  year  before  Cusack's  death. 

G^rge  Allen,  aged  70,  another  neighbour  of  Edward  Cusack's,  said,  he  knew  him 
love  25  years,  and  also  knew  his  brother,  two  of  his  sisters,  and  his  second  wife,  and 
at  they  were  all  protestants ;  and  he  likewise  proved  Cusack  and  his  second  wife's 
(ving  often  received  the  sacrament  at  St.  James's  church. 

John  Ellis,  D.D.  aged  67,  the  minister  of  St.  James's  parish,  said,  that  he  knew 
mack  from  1717  to  his  death,  and  likewise  knew  his  brother,  one  of  his  sisters,  and 
•  second  wife,  and  that  they  w«-e  all  protestants :  that  the  brother  and  sister  were 
&  parishioners,  and  he  had  administered  the  sacrament  to  the  brother  when  ill ; 
id  that  he  very  often  saw  Cusack  and  his  second  wife  at  church,  and  very  often  saw 
nsack  receive  the  sacrament  there,  and  believed  he  had  several  times  administered 
le  same  to  them. 

Peter  Cook,  aged  60,  the  curate  of  the  same  parish,  knew  Edward  Cusack  20  years, 
ad  likewise  knew  his  brother,  sister,  and  second  wife,  and  proved  their  all  being 
rotestants,  and  having  frequently  received  the  sacrament  at  that  church  at  his  hands ; 
ad  that  he  had  administered  it  to  Cusack  in  his  own  house,  when  he  had  been  ill. 

Richard  Morress,  parish  clerk  of  Eilpatrick,  aged  63,  knew  Edward  Cusack  39 
r  40  years,  having  lived  20  years  and  been  parish  clerk  at  Athboy  10  years,  whilst 
e  lived  there :  that  Cusack  was  a  protestant ;  and  the  witness  constantly,  for  the 
Mirse  of  16  or  17  years,  saw  him  and  his  wives  attend  at  Athboy  church;  and  many 
imee  saw  them,  with  other  communicants,  attend  to  receive  the  sacrament  there. 

John  Beaumont,  \ih»  parish  clerk  of  Athboy,  knew  Edward  Cusack  16  years  before 
ia  death,  during  which  time  he  lived  in  Athboy,  and  was  derk  to  Cusack  some  time, 
Itat  he  very  often  saw  Cusack  and  his  wife  attend  at  Athboy  and  St.  James's  churches ; 
nd  proved  their  having  received  the  sacrament  in  Athboy  church  five  different  times 
a  1738,  1739,  1740,  and  1741. 

The  parish  book  for  Athboy  was  likewise  proved  by  the  two  last  witnesses ;  and  it 
ppeared  by  entries  therein,  tiiat  Edward  Cusack  had  received  the  sacrament  at  that 
hnrch,  at  different  times,  so  long  since  as  in  the  years  1705,  1707,  and  1708. 

[435]  Edward  Reylins,  aged  45,  knew  Edward  Cusack  as  long  as  he  remembered 
■ny  thing ;  and  confirmed  the  testimony  of  the  former  witnesses,  as  to  the  religion  of 
Cusack,  his  wives,  and  two  of  his  sisters,  and  their  constant  attendance  at  prayers 
ind  the  sacrament  in  Athboy  church ;  and  said,  he  was  so  constant  a  communicant, 
hat  the  witness  had  seen  him  go  on  crutches  to  church,  when  troubled  with  the  gout^ 
ind  scarcely  able  to  stand,  and  there  receive  the  sacrament  along  with  tJie  witness. 

Grace  Mercer,  aged  70,  knew  him  40  years  ago,  when  he  was  bound  apprentice  to 
^raton  her  father,  and  proved  them  both  U>  have  been  ever  after  protestants  till  their 
leaths,  and  that  all  the  family  of  Fenton  were  protestants. 

Henry  Gonne,  town  clerk  of  Dublin,  proved  Cusack's  being  admitted  to  the  f  ranch- 
Ms  of  that  cily,  as  having  served  his  time  to  Joseph  Fenton,  a  freeman,  and  that  he 

779 


Digitized  by 


Google 


VBKOWH.  Stephen's  hospital  v.  swan  [1760] 

was  previously  admitted  into  the  corporation  of  tanners ;  and  that  all  penoM  k- 
mitted  to  the  freedom  of  Dublin  are  protestants. 

John  Pentland,  apothecary,  proved  his  attending  Cusack  in  his  laetilinn:ik 
he  was  immediately  taken  senselees,  and  died  in  half  an  hour  after  hlBfintwjni 
about  one  in  the  morning ;  and  that  he  neither  did,  nor  was  capable  of  ptrforaiii! 
any  religious  daiy  ,*  and  he  likewise  concurred  with  the  oth^-  witnesses,  in  proTn; 
him  a  protestant  during  14  years  that  he  knew  him. 

The  Lord  Chancellor  of  Ireland  having  declined  hearing  the  cause,  u  being « 
of  the  governors  of  the  hospital,  it  was  heard  in  his  Lordship's  absence,  od  tlie  IM 
and  14th  of  Februtiry  1759,  before  Arthur  Dawson  esq.  one  of  the  Barons  of  tkt 
chequer,  and  Robert  Marshall  esq.  one  of  the  Justices  of  the  CcHnmon  Pleas,  and  CUi 
Walker  esq.  one  of  the  Masters  of  the  Court  of  Chancery,  three  of  the  GomminioHi 
for  hearing  and  determining  of  causes  in  the  said  Court,  in  the  Lord  ChanctUeti 
absence.  And  on  the  14th  of  F^ruary,  the  Court  (though  they  were  ploued  toll^ 
clare  themsdves  satisfied  with  the  evidence  on  the  appdlants'  part,  yet,  fromdzi^ 
spondent's  importunity,  and  from  an  apprehension  that  it  was  not  in  the  poTertf 
that  Court  to  refuse  an  issue,  when  demanded,  in  a  case  thus  circumBtanoed)  w 
pleaaed  to  order,  that  the  respondent  should,  as  of  the  then  next  Easter  Term,  ae- 
menoe  a  feigned  action  in  his  Majesty's  Court  of  Common  Pleas  in  Ireland,  tovluil 
the  appellants  were  to  appear  gratis,  and  plead  the  general  issue,  to  trj,  at  t^e  b« 
of  the  said  coui*t,  by  a  jury  of  the  county  of  Meath,  the  following  issue,  vii "  Wbete 
Edward  Cusack,  deceased,  in  the  pleadings  mentioned,  was  at  any,  and  wbattiises 
times  (distinguishing  the  times  respectively),  a  papist  or  person  professing  thepopi^ 
religion."  And  on  the  return  of  the  verdict,  such  further  order  was  to  be  made* 
should  be  fit. 

From  this  order  the  appdlants  appealed,  insisting  (C.  Yorke,  T.  Sewdli.  tie 
ihare  was  no  foundation  in  this  case,  from  the  great  weight  of  evidence  in  t« 
favour,  to  have  directed  any  trial  to  inform  the  conscience  of  the  Court,  already  ■ 
well  satisfied,  and  especially  upon  so  un-[436]-fS'Vourable  a  question  asthat(^tiTief 
a  man's  religion  after  his  death ;  and  that  much  less  ought  such  issue  to  have  eiteodti 
to  tJie  whole  period  of  the  testator's  life,  who  lived  to  be  70  years  of  age,  instesd" 
being  restrained  to  the  time  of  his  first  purchase,  which  was  a  leasehold  for  lim 
made  in  1718,  or  to  the  earliest  period  of  time  reached  by  the  respondent's  erideM 
or  to  any  other  certain  period.  But,  that  instead  of  directing  any  issue  at  •Hit'* 
Court  ought  to  have  dismissed  the  respondent's  bill  with  costs.  That  if  issuei  «|» 
all  questions  of  fact,  whether  doubtful  or  not,  and  between  all  persons,  are  mattai" 
right,  and  ex  debito  justitias,  the  determination  appealed  from  must  prevail; I* 'j 
this  is  not  a  matter  of  strict  right,  and  if  in  any  instance  where  neither  the  n»ti«» 
the  case,  nor  any  doubt,  or  sufficient  decree  of  doubt  upon  the  evidwice,  mii*'' 
necessary  to  direct  an  issue  to  inform  the  conscience  of  the  Court,  the  court  majn 
their  discretion  properly  refuse  to  direct  such  issue:  and  this  was  conceived  to  be** 
of  those  oases,  and  that  there  was  not  the  least  ground  for  tlie  present  issue,  ®P*''^ 
on  a  claim  so  unfavourable  in  all  its  circumstances,  aa  that  of  the  respondent's.  ^ 
the  parties  to  the  question,  were  a  protestant  discoverer,  and  the  trustees  of  »P 
testant  charity.  The  intention  of  the  popery  laws  would  be  at  least  equally  ""^^ 
by  the  estates  going  to  the  charity,  as  if  the  discoverer  should  wrest  it  back  »pi*^ 
inverting  the  law,  to  destroy  that  very  interest  which  it  meant  to  preserva  'T'*"'' 
at  law  concurred  with  tlie  charity  in  supporting  'the  will,  from  which  he  recei™' 
valuable  annuity;  and  thougU  there  were  at  present  no  purchasers  before  the  W""] 
yet  they  must  necessarily  be  involved  in  the  same  common  fate  with  the  app*'"*' 
as  the  charge  of  popery  would  work  a  general  incapacity,  and  affect  every  alieM** 
made  by  Cusack  during  his  life.  That  the  respondent  was  attempting  toh"^ 
man's  religion  to  a  public  trial  after  he  was  in  the  grave,  which  was  never  douotw 
in  a  life  of  70  years ;  and  to  enquire  into  the  sincerity  of  his  heart,  when  he  <*iil°^ 
longer  defend  himself :  Whereas,  if  a  bill  of  uiscovery  had  been  brought  in  hi*  •* 
time,  and  if  there  had  been  really  a  foundation  it  might  and  ought  to  hare  wj 
brought,  he  would  have  spoke  for  himaelf,  and  declared  his  rdigion.  But  tie  "• 
still  spoke  for  him,  and  not  only  evinced  him  a  proteetan-'v  but  one  of  s  '"I"" 
degree ;  and  though  popery  may  admit  of  works  of  charity  as  well  as  faitii,  tber*" 
rarely  employed  out  of  the  pale  of  their  own  church,  and  still  more  rarely  to  comi* 
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ork  the  increaBe  of  that  persuasion,  in  favour  of  one  with  which  it  is  at  perpet,ual 
unity.  That  as  the  testator  was  a  protestant  to  his  last  breath,  so  was  he  from  the 
r^  moment  he  could  be  said  to  be  of  any  rdigion  at  all,  even  before  the  popery  acts 
x>k  place;  and  his  parents,  brothers,  sisters,  wires,  masters,  and  erery  relation  lineal 
nd  coUateral,  were  the  same.  He  was  so  as  soon  as  he  could  speak,  or  say  his 
ravers,  and  was  proved  to  have  received  the  sacrament,  as  well  in  1705,  as  in  1741, 
nd  to  have  been  a  constant  conununicaiit  during  the  whole  of  that  interval.  To  the 
137]  religious  he  joined  the  civil  test,  and  his  admission  to  the  difierent  city  and 
i>rporation  freedoms,  was  preceded  by  his  as  often  taking  the  oaths  to  the  govem- 
lent.  That  if  the  testator  had  been  a  ren^ade  convert,  and  afterwards  relapsed 
nd  become  a  secret  papist,  as  contended  by  the  respondent,  the  claim  of  the  protestant 
iscoverer  would  have  been  at  an  end ;  for  a  prermtni/re  would  have  incurred,  and  the 
state  been  forfeited  to  the  crown.  That  the  respondent's  evidence,  as  well  as  the 
«ue  directed,  were  adapted  to  no  particular  period,  nor  levelled  at  any  certain  pur- 
haee:  the  pretended  incapacity  was  general,  not  only  that  he  could  not  devise,  but 
bat  during  his  whole  life  he  oould  neither  take  or  alien  any  acquisition :  a  case  and 
vent  in  which  multitudes  might  be  interested,  and  which  none  could  defend  or  guard 
gainst.  That  if  a  trial  should  be  allowed  to  ascertain  a  matter  at  present  confess- 
dly  not  doubtful,  the  Court  would  scarcely  be  satisfied  with  the  verdict,  if  the  respon- 
sat  should  gain  one :  this  would  produce  a  new  trial,  and  a  contrary  verdict  might 
gain  occasion  a  third ;  and  after  a  multiplicity  of  trials,  the  conscience  of  the  Court 
light  be  less  satisfied  and  informed  at  last  than  at  first.  That  the  deoiial  of  an  issue 
D  this  cause,  would  not  preclude  the  respondent  from  trying  the  question  in  any 
ther  court;  for  though  the  act  gives  him  a  particular  remedy  by  bill  in  equity,  in 
>rder  to  entitle  him  to  a  discovery  upon  the  oath  of  the  party,  yet  he  had  likewise 
lis  remedy  at  law,  and  might  still  bring  an  ejectment,  and  take  his  chance  before  a 
uiy. 

On  the  other  side  it  was  said  (C.  Pratt,  A.  Forrester)  to  be  in  proof,  that  Edward 
hisack  was  bom  of  a  popish  father,  and  by  him  educated  as  such,  until  he  was  15  or 
l6  years  old.  That  he  never  made  any  public  recantation  of  his  errors;  and  that 
he  several  instances  of  his  going  privately  to  mass^houses  after  he  was  a  man,  having 
oass  celebrated  in  his  house,  confessing  to  a  popish  prieio^  and  receiving  the  sacra- 
uent  according  to  the  rites  of  that  chundi,  all  which  were  continued  to  the  very  time 
rf  his  death,  fully  proved  him  a  papist,  and  that  he  lived  and  died  in  that  communion, 
rhat  the  appellants  had  brought  no  proof  sufficient  to  invalidate  the  respondent's 
rridence.  Cusack's  outward  profession  of  protestantism,  was  admitted  by  the  bill; 
lut  one  single  instance  of  his  receiving  the  sacrament  from  the  hands  of  a  popish 
priest,  and  according  to  popish  rites,  was  of  greater  weight  to  prove  him  a  papicib, 
shan  ever  so  many  instances  of  his  going  to  a  protestant  church  and  communicating 
there,  could  be  to  prove  him  a  protestant ;  the  fir^  could  proceed  only  from  persuasion 
und  principle,  the  second  might  be  calculated  for  a  worldly  purpose,  to  remove  the 
uicapacity  which  papists  labour  under.  That  thiq  was  corroborated  by  the  last  act 
of  his  life,  viz.  the  desire  that  his  body  should  remain  uninterred  one  night  in  a 
ommon  bam,  for  what  purpose  was  easily  guessed.  One  fact  indeed,  that  of  the 
priest  and  his  two  popish  nieces  being  with  him  the  evening  of  his  death,  the  appel- 
lantB  had  endeavoured  to  get  rid  of  by  pretending  it  was  only  to  play  at  cards;  but 
of  this  they  had  not  brought  the  least  proof,  and  it  was  [438]  easy  to  examine  the 
priest  and  the  nieces.  The  order  complained  of  therefore^,  pressed  harder  upon  the 
mpoudent  than  the  appellants,  as  by  the  evidence  laid  before  the  court  he  had  better 
reason  to  expect  an  absolute  decree,  than  the  trouble  and  expence  of  a  trial  at  law. 

But  after  hearing  counsel  on  this  appeal,  it  was  ordbred  and  adjubobd,  tiiat  the 
decree  therein  complained  of  should  be  reversed ;  and  that  the  respondent's  bill  should 
be  dismissed  without  costs.     (Jour.  vol.  29.  p.  623.) 
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V  BBOWM.  FARRELL  V.  TOMLINSON  [176 1] 

Case  12. — Edward  Fareell, — Appellant;  Samuel  Tomlixsox,— &9011&'  | 

[19th  February  1761]. 

Where  the  Legislature  imposes  terms,  and  prescribes  a  thing  to  be  done  ni 
a  certain  time,  the  lapse  even  of  a  day  is  fatal ;  because  no  inferior  GNna 
admit  of  any  Terms,  but  such  as  directly  and  precisely  satisfy  the  l»w. 
therefore  where  a  papist  makes  his  recantation  from  popery,  <m  the  Mil 
November,  and  does  not  receive  the  sacrament,  etc.  till  the  16th  of  Mir,  i^ 
is  not  a  sufScient  conformity. 

Dbcrbb  of  the  Irish  Chancery  affirmed. 

The  principle  of  this  case,  is  of  more  consequence  than  the  facts.  Its 
to  have  been  decided  on  the  known  rule  of  law,  that  montht  generallvt 
mean  lunar  months,  unless  where  calendar  months  are  expressly  mentiK 
This  in  a  Case  so  highly  penal,  and  where  the  person  affected  brthi'. 
appears  to  have  intended  to  conform,  was  surely  a  very  harsh  constnxd':^ 
and  contrary  to  what  had  been  adopted  on  other  occasions.  See  2  C« 
c.  9.  p.  141,  and  Mr.  Christian's  note  there.     [See  62  and  53  Vict  c  63,il 

The  question  in  this  cause  arose  upon  the  popery  laws  already  so  often  stitedl 
the  preceding  cases.     The  facts  of  the  case  were  these : 

Anthony  Jessop  esq.  being,  by  virtue  of  several  purchases  and  mortgage!  i 
by  and  to  his  ancestors,  in  possession  of  the  lands  in  question,  whereof  Rc^  Fu 
claimed  the  equity  of  redemption,  and  Jessop  being  involved  in  several  suits  nlit 
thereto,  he  employed  the  appellant  as  his  attorney  or  agent  in  the  conduct  oft' 
suits,  whereby  the  appellant  got  into  his  custody  several  of  Jessop 's  deeds  and ; 
and  became  acquainted  with  his  title^  and  Jessop  instructing  him  to  treat  1 
Roger  Farrell  for  buying  in  his  claims  to  the  lands,  the  appellant  accordingly  aote 
into  a  treaty  with  hie  heir  at  law  (Roger  Farrell  himself  being  then  dead)  and  otl 
for  the  purchase  of  the  equity  of  redemption ;  but,  instead  of  buying  it  for  Ja 
agreed  to  buy  it  for  his  own  use  and  benefit,  for  some  very  trifling  oonsidentid 
and  by  deeds  of  lease  and  release,  dated  the  17th  and  18th  of  January  1754,  Fn 
O'Farrell,  John  O'Farrell,  Terence  O'FarreQ,  Faughny  O'Farrell,  Francis  OT«i 
the  younger,  and  John  O'Farrell  the  younger,  [439]  for  the  considerationB  the« 
mentioned,  did  g^ant  and  convey  the  manors,  towns,  and  lands  of  Momine  i 
Barry,  in  the  county  of  Longford,  with  their  appurtenances,  being  the  lands! 
question,  to  the  appelant,  his  heirs  and  assigns  for  ever,  to  the  only  proper  r 
and  b^oof  of  the  appellant,  his  heirs  and  assigns  for  ever. 

The  appellant  being  so  entitled,  on  the  2d  of  July  1755,  exhibited  his  tnll  ia4 
court  of  Chancery  in  Ireland  against  the  said  Jeesop  and  others,  for  an  accounts 
the  rents  and  profits  of  tlie  lands  from  the  year  1698,  and  to  be  let  into  a  redeoipt"'-! 
of  the  same. 

The  respondent,  who  was  a  protestant  of  the  church  of  Ireland  as  by  law  estiiv 
lished,  born  of  protestant  parents,  and  educated  in  the  protestant  religion,  soon  ste- 
wards filed  his  bill  as  a  protestant  discoverer,  in  the  court  of  Chancery  in  Wsai 
against  the  appellant  and  others,  upon  the  popery  acts ;  charging,  that  the  appdbi" 
was  bom  of  popish  parents,  was  himself  a  papist^  and  had  purchased  the  said  W>^ 
and  therefore  praying  to  be  decreed  to  the  said  manor,  towns,  and  lands  of  Momiw 
and  the  several  other  lands  in  the  pleadings  mentioned,  and  comprised  in  the  tsia 
deeds  of  lease  and  release,  of  the  17th  and  18th  of  January  1754,  so  purchased  b^ 
the  appellant^  with  an  account  of  the  profits  tiiereof,  and  to  be  put  into  possesion- 

To  this  bill  the  appelant  put  in  a  plea  and  answer,  admitting  by  his  ans*« 
that  he  was  born  of  popish  parents,  and  professed  the  popish  religion  till  he  ns « 
years  of  discretion ;  but  by  his  plea  insisted,  that  on  the  26th  of  November  lt*l-  "* 
publicly  renounced  the  errors  of  the  church  of  Rome  in  St  Bridget's  parish  churts 
in  the  city  of  Dublin,  and  was  on  that  day  received  into  the  communion  of  thechniw 
of  Ireland ;  that  on  the  28th  of  the  same  month,  the  then  Archbishop  of  DuHio 
granted  him  a  certificate  of  his  conformity,  and  that  on  the  3d  of  December  he  ffiw 
this  certificate  in  the  Rolls  office  of  the  court  of  Chancery.  That  on  Sunday  the  16"- 
of  May  1742,  he  received  the  sacrament  of  the  Lord's  Supper,  according  to  the  usaje 
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;  the  church  of  Irdand,  in  the  parish  church  of  St.  Peter  in  Dublin,  and  obtained 
certificate  thereof  trcysa  the  minister  and  churchwardens  of  the  said  parish;  and 
1  the  26th  of  May  in  the  same  year,  he  produced,  proved,  and  filed  the  said  certifi- 
>te  in  his  Majesty's  court  of  Chief  Pleas  in  Ireland,  and  did  then  and  there  take  and 
ibeoribe  the  oaths,  and  repeat  and  subscribe  the  declaration  required  and  directed 
T  the  act  of  the  2d  of  Queen  Ann ;  and  that  on  the  23d  of  August  fcdlorring,  he  filed 
certificate  of  his  having  taken  and  subscribed  the  said  oaths,  and  of  his  having 
ipeated  and  subscribed  the  said  declaration,  in  the  Rolls  office  of  the  said  court; 
id  that  he  had  continued  to  be  a  protestant  at  all  times  since  the  26th  of  November 
r41,  and  at  the  time  of  putting  in  his  plea  was  a  protestant  of  the  church  of  Ireland, 
I  by  law  established ;  and  that  he  did  not  acquire  or  purchase  any  estate  or  interest 
i  the  said  lands  at  any  time  before  the  23d  of  August  1742.  And  [440]  by  his 
iswer  the  appellant  said,  that  since  his  conformity  he  had  attended  the  service  of 
le  church  and  duties  of  religion  a»  a  protestant,  and  had  several  times  received 
le  sacrament  according  to  the  usage  of  the  church  of  Ireland,  and  had  upon  divers 
icasions  taken  and  subscribed  the  oaths,  and  repeated  and  subscribed  the  declara- 
oa  mentioned  in  the  statute.     He  denied  that  he  was  then  a  papist,  or  had  been 

•  at  any  time  since  the  26th  of  November  1741 ;  but  admitted  he  was  bom  of 
>piBh  parents,  and  educated  in,  and  professed  the  popish  religion,  but  that  before 
)  had  attained  his  age  of  21,  he  did,  on  the  26th  of  November  1741,  first  profess 
id  declare  hims^f  a  protestant,  and  had  never  since  been  a  papist. 

On  the  4th  of  July  1755,  this  plea  was  argued,  when  it  was  ordered,  that  <he 
m^t  thereof  should  be  reserved  to  the  hearing  of  the  cause,  with  liberty  for  the 
QK>ndent  to  except  to  some  particular  matters  in  the  order  mentioned. 

The  respondent  on  the  25th  of  July  1755,  filed  exceptions  to  the  said  plea  and 
iswer,  and  the  appellant  on  the  28th  of  April  1756,  put  in  a  further  answer;  and 
e  respondent  having  replied  to  the  answers,  and  the  cause  being  at  issue,  witnesses 
Bre  examined  on  the  respondent's  part,  but  none  for  the  appellant ;  who  only  pro- 
iced  the  certificates  of  his  having  conformed  and  taken  the  oaths  at  the  times  afore- 
id,  and  did  not  make  any  proof  whatever,  though  it  was  put  in  issue  by  his  answer, 
lat  he  had  from  the  time  of  his  taking  the  oath»  as  aforesaid,  done  any  one  act 
bereby  it  might  appear  that  he  really  professed  the  protestant  rdigion  as  by  law 
tabli^ed. 

The  cause  was  heard  by  the  Lord  Chancellor  of  Ireland  on  the  2d  and  6th  of  June, 
id  the  13th  and  14th  of  November  1758,  and  his  Lordship  having  taken  time  to 
tnsider  thereof  till  the  25th  of  January  1759,  was  then  pleased  to  order  that  a  case 
lould  be  stated  upon  the  pleadings  and  proofs  in  the  cause,  and  sent  to  the  court 
!  King's  Bench  for  their  opinion,  whether  the  appellant,  at  the  time  of  the  pur- 
lase  in  the  pleadings  mentioned,  was  a  person  qualified  to  purchase  lands  of  in- 
aritence,  according  to  the  true  intent  and  meaning  of  the  popery  Bct«,  or  not. 

A  case  was  accordingly  settled  and  agreed  to  on  both  sides,  and  sent  to  the  said 
rart,  containing  the  several  facts  abovementioned ;  and  the  question  was,  Whether 
16  laid  defendant  Edward  Farrell,  at  the  time  of  making  the  said  purchase,  was 
oly  qualified,  according  to  the  several  acts  of  parliament  made  in  Ireland  against 
le  further  growth  of  popery,  to  become  a  purchaser  of  the  said  lands  of  inheritance 
t  feesimple  in  the  said  kingdom,  for  his  own  use  and  benefit) 

This  case  was  argued  by  counsel  on  both  sides,  in  Easter  and  Trinity  terms  1759, 
Bfore  the  Lord  Chief  Justice  Caulfield  and  Mr.  Justice  Robinson,  (there  being  then 
0  other  judge  in  that  court,)  and  on  the  4th  of  July  1759,  they  respectively  certified 
ieir  opinions. 

[441]  The  opinion  of  the  Lord  Chief  Justice  was  as  follows :  "  If  the  defendant 
Idward  Farrdl  was  really  a  protestant  at  the  time  of  his  purchase,  I  think  he  was 
A\  qualified  to  make  such  purchase,  without  performing  all  or  any  of  the  requisites 
lentioned  in  the  first  and  second  popery  acts;  but  it  does  not  appear  to  me,  in  this 
ue,  that  the  defendant  is  either  admitted  or  proved  to  be  really  a  protestant;  the 
are  performing  the  requisites  in  the  said  acts,  13  years  before  his  purchase,  without 
lore,  eithM-  before  or  since,  is,  I  think,  hardly  sufficient  to  prove  him  a  protestant." 

Mr.  Justice  Robinson's  opinion  was  given  in  the  following  words :  "  Upon  con- 
ideration  of  the  forgoing  case,  inasmuch  as  the  defendant  Edward  Farrell,  who  is 

•  convert  from  popery,  did  not  complete  his  conformity  to  the  church  of  Ireland,  as 
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hj  law  established,  by  performing  all  the  additional  requisites  within  the  time  i^ 
scribed,  I  am  of  opinion,  that  at  the  time  of  making  the  purchase  in  the  case  o» 
tioned,  he  was  not  duly  qualified,  according  to  the  several  acts  of  pariiamentnodeii 
this  kingdom  against  the  further  growth  of  popery,  to  become  a  purchuer  »i  tii 
eaid  lands  of  inheritance  in  fee-simple  for  his  own  use  and  benefit.  And  I  hiiiUT 
submit  to  your  Lordship  ihe  following  grounds  and  reasons  of  my  opinion : " 

I.  "  I  conceive  that  the  children  of  papists,  who  profess  the  popiih  reiigia 
after  attaining  their  age  of  12  years,  whatever  their  religion  really  and  in  ftctun 
afterwards  be,  remain  and  are  papists  by  construction  of  law,  until,  l^  »  regnlir « 
complete  conformity,  they  appear  to  be  protestants;  and  by  »  clause  in  theictt: 
the  2d  of  Queen  Ann,  every  papist,  as  well  a«  person  professing  the  popish  ieiipi% 
is  disabled  from  purchasing  estates  in  land,  other  than  terms  not  exceeding  31  wi: 
wherefore,  in  my  opinion,  this  class  of  constructive  papists,  to  which  the  defeodat 
belongs,  falls  within  the  express  letter  of  this  disability." 

II.  "  Tliig  opinion,  I  apprehend,  receives  strength  from  anotlier  clause  of  tk 
act,  which  directs  that  no  person  shah  take  benefit  by  it,  as  a  protestant,  within  to* 
tent  and  meaning  thereof,  who  shall  not  perform  the  requisites  therein  prei»iM; 
forasmuch  as  I  conceive  removing  a  disability  to  be  tailing  a  benefit,  especiiJlj  vftt 
the  construction  of  these  laws,  which  in  many  instances  have  noade  regular  ce- 
formity  requisite  for  even  the  preserving  old  rights." 

III.  "  And  this  opinion  is,  in  my  apprehension,  farther  inforced  by  ths  dm 
in  the  act  of  the  8th  of  Queen  Ann,  which  enacts,  that  no  person  who  htth  tonad 
or  shall  turn  from  the  popish  to  the  protestant  religion,  as  by  law  establisbed,  Ml 
be  deemed  or  taken  to  be  a  protestant,  within  the  intention  of  that  or  the  fmc 
net,  or  shall  take  benefit  thereby,  without  also  performing  l^e  additional  raqiuiH 
therein  mentioned." 

IV.  "  These  two  acts,  I  conceive,  are  to  be  construed  as  if  originally  one^  ti 
incorporated  together ;  the  second  being  to  [4^]  amend,  as  w^  as  explain,  the  (A 
And  the  ccmstruction  above  given,  seems  to  me  to  make  the  two  laws  stand  mocto 
sistently  together ;  and  to  give  all  the  material  words  in  both  an  effectual  and  uiiicn 
operation,  without  rejecting  any  of  them,  or  forcing  them  into  an  ungranmut™ 
meaning ;  and  without  supposing  the  legislature  to  make  use  of  vain  and  unneecMiy 
repetition.  To  all  which  objections,  every  other  interpretation  offered  before  «» 
argument,  seems  to  me  to  be  liable." 

v.  "  As,  under  the  express  letter  of  these  laws,  tiie  children  of  papiats  profeMg 
the  popish  religion  after  their  age  of  12  years  are,  until  a  regular  and  completoeB' 
formity,  to  be  deemed  papists,  and  consequently,  as  I  conceive,  disabled  from  pV' 
chasing ;  so  this  opinion  seems  to  me  most  effectually  to  answer  the  design  and  ew 
of  these  laws,  which  in  this  respect  I  apprehend  ought  not  to  be  considered  as  (W* 
but  as  remedial  and  constitutuonal  laws,  made  for  the  preservation  and  tetxnV'' 
the  protestant  interest  and  establishment  in  this  kingdom.  It  appean  (uii^ 
other  reasons)  from  the  sacramental  test  introduced  in  the  first  of  these  ls««,  ^*! 
great  end  of  them  was  to  increase  the  members  of  the  established  church ;  and  thi>  (» 
is  best  and  most  consistently  answered,  by  exacting  from  convwts  a  regnta'*" 
complete  conformity,  in  acte  of  public  notoriety,  authentically  evidenced  bf  ^^ 
on  record." 

VI.  "  Farther,  by  holding  converts  to  such  a  conformity,  the  public » 'f* 
secured  against  their  relapsing  to  popery;  which,  without  such  a  regular  coBfa^J 
I  conceive  to  be  an  offence  not  punishable  under  the  acta  of  Queen  Ann.  And  n> 
seems  to  have  been  the  opinion  of  the  legislature  in  the  act  of  the  6th  of  G» '•J' 
when  the  regular  conformity  of  the  children  of  papiste  was  dispensed  »itii.  i"  * 
circumstances  therein  mentioned,  a  special  clause  was  thought  necessary  to  maketa* 
relapse  penal." 

VII.  "  A  regular  and  complete  conformity  ia  necessary  for  a  conrerted  w  • 
make  his  father  tenant  for  life,  or  to  preserve  tiie  ordinary  course  of  deeceat  k^ 
the  gavelkind  :  It  is  no  lees  necessary  to  entitle  a  convert  to  take  by  gift,  deriae,""* 
mainder,  estates  in  lands  which  had  belonged  to  protestants.  The  right  to  kwp  * 
take  in  these  two  last  mentioned  ways,  is  as  much  an  ordinary  right  <rf  ^J**"  ? 
that  of  acquiring  by  purchase ;  and  tixe  removing  the  disability  of  pi^)!*- '" " 
these  several  cases,  is  an  equal  benefit,  and  not  more  a  benefit  in  any  oneof  thea* 
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hsn  in  auotiier.  The  legislature  has  required  the  retnoval  of  the  disability,  by 
lolemn  acts  of  notoriety,  for  taking  or  keeping  their  family  estates;  and  it  would, 
n  my  opinion,  be  unreasonable  to  suppose,  against  the  letter  of  the  law,  an  intention 
o  leave  converts  looser  as  to  acquiring  new  property ;  which,  in  the  common  course 
>f  things,  must  be  a  more  likely  means  of  continuing  and  keeping  up  a  landed 
nterest" 

[443]  The  cause  was  heard  on  the  judges  certificates  and  merits,  on  the  12th,  13th, 
md  16th  of  November  1759,  and  the  Lord  Chancellor  took  time  to  consider  till  the 
.3th  of  December  following;  when  it  was  ordered,  adjudged,  and  decreed,  that  the 
espondent,  as  the  first  protestant  discoverer,  by  virtue  of  the  popery  acts  in  the 
•leadings  mentioned,  was  entitled  to  the  benefit  of  the  purchase  made  by  the  appel- 
ant of  the  lands  in  the  pleadings  mentioned;  and  that  an  injunction,  directed  to 
he  sheriff  of  the  county  of  Longford,  should  be  awarded  to  put  the  respondent  into, 
.nd  from  time  to  time  to  quiet  and  establish  him  in  the  possession  of  the  said  lands; 
,nd  that  the  appellant  should  deliver  over  to  the  respondent,  all  deeds,  conveyances, 
nd  writings,  any  way  relating  to  the  title  of  the  said  lands ;  and  that  the  respondent 
hottld  make  up  and  enroll  a  decree  with  costs. 

From  this  decree  the  appellant  appealed,  and  on  his  behalf  it  was  insisted  (C. 
Vatt,  C.  Torke),  that  it  had  been  adjudged  in  many  cases  determined  in  Ireland, 
ipon  the  statutes  of  the  2d  and  8th  of  Queen  Ann,  that  no  strict  mode  of  conformity 
i  required  to  enable  a  convert  from  popery  to  purchase  lands,  or  any  specific  evidence 
>f  it;  for  that  under  both  acts  no  person  is  disqualified  to  purchase  but  a  papist,  of 
lerson  professing  the  popish  religion :  In  which  case,  the  ontu  probandi  lies  on  the 
larty  who  seeks  to  take  advantage  of  the  disability.  And  the  rule  has  never  been  laid 
lown,  that  in  such  case  it  will  be  sufficient  for  a  protestant  discoverer  to  prove  the 
lefendant  the  son  of  a  papist,  and  that  he  continued  a  papist  till  the  age  of  12  years, 
rithout  shewing  him  to  be  a  papist,  or  professing  the  popish  religion  at  the  time 
f  his  purchase ;  because  though  he  may  not  be  a  protestant  convert,  conforming  to 
he  established  church,  so  as  to  entitle  himself  to  the  benefit  of  new  rights,  or  the  re- 
titution  of  old  onea,  within  the  words  of  these  statutes;  yet  it  does  not  follow,  that 
te  must  therefore  of  necessity  be  a  papist,  within  the  disabling  or  penal  clauses, 
liat  the  statute  of  4  Geo.  I.  a  9.  which  is  a  perpetual  law  for  encouraging  protestant 
trangers,  clearly  shews  that  the  intention  of  the  legislature  was  to  make  Ireland  a 
rotestant  country ;  yet  there  are  no  particular  terms  of  conformity  imposed  upon 
ach  protestant  strangers,  but  to  take  the  oatjis,  and  subscribe  the  declaration ;  and 
hese  persons,  though  perhaps  papists  the  day  before  they  landed  in  Ireland,  are 
tot  only  naturalized  and  made  free  of  corporations,  but  have  several  other  privileges 
ad  immunities.  Would  it  not  therefore  be  harsh  and  unreasonable  to  say,  that  a 
latural  bom  subject,  who  has  conformed  in  his  minority,  and  is  still  a  protestant, 
hould  be  stripped  of  his  purchase  as  a  papist,  in  favour  of  an  informer ;  even  sup- 
tosing  he  had  made  some  trifling  mistake  in  the  mode  of  his  conformity,  or  in  the 
ime  of  taking  the  oaths,  or  in  perpetuating  the  evidence  by  which  it  is  required 
o  be  proved)  That  if  this  determination  should  stand,  estates  in  Ireland  to  an 
mmenae  value,  which  had  been  purchased  by  converts  who  had  not  filed  certificates 
rithin  six  lunar  months,  (omissions  most  frequently  imputable  to  attornies  and  others 
ppointed  [444]  by  persons  living  remote  from  Dublin,)  would  be  wrested  not  only 
ut  of  their  hands,  and  the  hands  of  their  legal  representatives,  by  popish  heirs  and 
rotestant  informers,  but  from  protestant  purchasers,  who  had  bought  and  derived 
itle  under  them ;  for  a  purchase  from  a  disqualified  person  leaves  ^e  estate  in  the 
ands  of  the  purchaser,  open  to  the  demand  of  the  heir,  oi*  suit  of  the  informer,  as 
luch  as  it  was  in  the  hands  of  the  first  purchaser ;  nor  is  there  any  limitation  of 
ime  prescribed  to  the  discoverer's  suit.  Many  other  inconveniencies  would  also 
dlow  from  this  determination ;  the  children  of  a  convert  father  or  mother  who 
light  have  omitted  to  file  such  certificates,  must  be  looked  upon  as  papists,  if  such 
Idldren  should  not  be  able  at  any  distance  of  time,  when  the  question  might  arise, 
>  make  precise  proof  of  their  having  been  protestants  from  tiie  age- of  12  years  t 
inverts  from  popery  who  had  conformed  themselves  to  the  established  church  in 
Ingland,  or  in  the  colonies,  as  the  laws  of  England  require,  or  who  had  joined  them- 
^es  to  protestant  dissenters,  under  the  protection  of  the  toleration  act  in  England, 
'onld  neverthdess  be  subject,  in  Ireland,  to  all  the  disabilities  and  incapacities  to 
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which  papists  are  liable:  And  converte  from  poperj,  omitting  to  file  certifictts 
within  the  time  limited,  would  be  protected  from  proeecutions  for  relapsing  iuts 
popery,  even  though  it  should  be  otherwise  notorious,  from  the  most  satiafacttiy 
and  authentic  proofs,  that  they  once  conformed  to  the  established  churcL 

On  the  other  side  it  was  said  (T.  Sewell,  A.  Forrester)  to  be  admitted,  that  the  ip^ 
pellant  was  a  papist,  until  he  arrived  at  the  age  of  discretion.  That  tie  act  8  Ani 
aec.  14.  positively  ordains,  that  no  convert  from  the  popish  to  the  protestant  wlisioi 
shall  be  deemed  a  protestaat,  within  the  intent  of  that  net,  or  the  former  act,  2  Act 
or  take  benefit  thereby,  notwithstanding  such  person,  so  professing  himself  t  pn- 
teetant,  shall  procure  a  certificate  from  the  bishop,  unless  he  shall,  inthin  tfu  tfoa 
of  tio)  montht  next  after  his  declaring  himself  a  proteetant,  receive  the  ueimee. 
make  and  subscribe  the  declaration  there  mentioned,  and  take  the  abjuration  oitli. 
and  file  certificates  thereof  in  some  of  the  courts  of  justice.  This  the  app^antlui 
not  done.  His  recantation  from  popery  was  on  the  26th  of  November  1711.  1^ 
six  months  from  that  time  must,  by  the  known  rules  of  law,  be  construed  to  be  mt 
calendar,  but  lunar  months,  so  that  they  expired  on  the  13th.  of  May  1742,  andtiie 
appellant  did  not  receive  the  sacrament  till  the  16th,  nor  take  the  oath  and  subaoiU 
the  declaration  till  the  26th.  He  therefore  never  complied  with  the  requisiuof 
the  acts;  and  when  the  legislature  imposes  terms,  and  prescribes  a  thing  to  be dou 
within  a  certain  time,  the  lapse  even  of  a  day  is  fatad;  because  no  inferior  council 
admit  of  any  terms,  but  such  as  directly  and  precisely  satisfy  the  lav.  Thtttic 
two  acts  of  the  2d  and  8th  of  Ann.  being  in  pari  nuUerid,  and  the  latter  mad«  f« 
explaining  and  amending  the  former,  they  must  both  be  taken  and  construed  k> 
gether,  as  making  but  one  law.  The  2d  of  Ann.  sec.  7,  8.  disables  papists  fna 
purchasing  any  estate  in  land  but  [446]  for  3 1  years ;  and  declares,  that  the  chUdR 
of  papists  shall  be  taken  for  papists,  until  by  their  conformity  they  appear  to  k 
protestants.  What  that  conformity  must  be,  is  laid  down  in  precise  terms  b^  tte 
8th  Ann.  sec.  14.  viz.  besides  recantation  certified  by  the  bishop,  the  oath  mutt  be 
taken,  and  the  declaration  subscribed  within  six  months,  else  no  convert  is  to  be 
deemed  a  protestant,  within  the  intent  of  that  or  the  former  act,  or  take  besets 
thereby  j  and  this  rule  was  plainly  meant  to  enlarge  and  enforce  the  proTiuoo  of 
the  former  act,  sec,  15.  The  appellant  therefore,  as  the  child  of  a  papist,  and  MnsH 
a  papist,  was  absolutdy  diBa.bled  from  purchasing  beyond  terms  of  31  jean,  >°« 
could  never  take  the  benefit  of  the  provision  made  for  converts,  i.e.  remore  )m  ^ 
ability,  but  by  such  a  conformity  as  the  acts  require. 

It  is  however  objected,  that  a  man's  declaring  himself  a  protestant,  without  per- 
forming any  of  the  requisites  of  the  acts,  sufficiently  enables  him  to  purchase;  tin 
being  a  subject's  birthright,  and  not  to  be  considered  as  taking  the  benefit  of  tbess 
acts.  That  such  has  been  the  received  opinion ;  and  that  protestants  who  hare  pv 
chased  from  such  popish  owners,  may  be  affected  by  a  contrary  determinatioo. 

But  that  such  has  been  the  received  opinion  was  denied,  unless  the  efssi®* 
from  the  2d  Ann.  recited  in  the  preamble  of  8th  Ann.  as  the  cause  of  making  tU 
act,  could  be  called  a  received  opinion.  There  never  was,  or  could  be  one  single  d«ff- 
mination  to  warrant  this  pret^ce,  because  it  would  make  these  acts  absurd,  cootn- 
dictory,  and  inconsistent.  And  even  should  such  a  mischief,  as  suggested,  btpp^ 
to  a  few  protestant  purchasers,  which  it  was  not  to  be  admitted  would  be  tie  f**" 
it  was  not  to  be  put  in  competition  with  the  inconveniencies  attending  tiie  c«utr^'^ 
tion  contended  for  by  the  appellant,  whereby  every  pretended  convert  would,  upon » 
bare  declaration  of  his  being  a  protestant,  be  at  liberty  to  purchase,  contmT  J* 
only  to  the  whole  scope  and  intent,  but  to  the  very  letter  of  the  acts.  That » '"'' 
performance  of  all  the  requisites  of  the  acts  was  admitted  to  be  necessary,  »"■* 
converted  son  to  reduce  his  popish  father  to  a  tenancy  for  life,  upon  the  2  Ant* 
3.  and  for  enabling  converted  papists  to  take  by  descent,  or  a  remainder  limited  bjj 
vise  or  gift  after  the  deatli  of  a  protestant,  upon  sec.  8.  and  for  preventing  theg»* 
kind,  and  preserving  the  estate  in  a  regular  course  of  descent,  upon  sec.  10  sod  1- 
all  which  are  old  rights ;  and  it  was  impossible  that  the  legislature  should  not  u"** 
an  equal  notoriety  of  conversion  for  the  acquisition  of  new  rights  as  for  the  prewf^, 
tion  of  old  ones ;  for  otherwise,  if  the  appellant's  father  who  was  a  papist,  or  »^- 
proteetant  ancestor  of  his,  should  die  seised  of  lands  of  inheritanosi  he  comd  ^, 
but  in  gavdkind  from  the  one,  and  not  at  all  from  the  other,  until  his  fiw  t*" 
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mify;  but  might  take  as  much  as  he  pleased  by  original  purchase.  So  that  as  to  one 
purpose  he  would  still  be  a  disabled  papist,  but  as  to  the  other  &  qualified  protes- 
tant  An  absurdity  too  gross  to  be  countenanced !  By  the  6  Geo.  1.  c.  6.  the 
children  of  popish  parents,  who  from  the  age  of  12  years  have  been  oon-[446]-8tantly 
bred  up  in  the  protestant  rdigion,  cannot  by  such  education,  without  having  also 
received  the  sacrament,  remove  their  disability ;  nor  are  they  upon  a  relapse  after  the 
age  of  18,  guilty  of  a  prvnmmre,  without  that  essential  is  performed :  and  this 
shews,  that  the  bare  profession  of  protestantism,  without  mores  neither  qualifies,  on 
subjects  to  penally ;  and  the  law  never  meant  more  favour  to  the  children  of  papists, 
continuing  papists  to  their  manhood,  than  to  these  who  are  educated  protestants 
from  12  years  of  age.  Lastly,  that  the  appellant,  though  his  answer  was  applied  to, 
and  his  popery  thereby  fully  put  in  issue,  had  not  proved  one  single  act  of  conformity 
to  the  established  church,  from  his  taking  the  oaths  in  May  1742 ;  but  had  rested 
his  defence  on  the  sufficiency  of  a  bare  declaration  of  protestantism,  which  pretty 
clearly  evinced  how  great  was  the  sincerity  of  his  conversion. 

After  hearing  counsel  on  this  appeal,  it  was  ordbrbd  and  adjudobd,  that  the  same 
should  be  dismissed,  and  the  decree  therein  complained  of,  affirmed.  (Jour.  vol.  30. 
p.  65.) 


Case  13. — Meade  Hobson, — Appellant;  Samuel  Meade, — Eespondent 

[9th  February  1767]. 

On  a  bill  brought  to  set  aside  a  will  on  the  ground  of  the  testator's  being  a  papist, 
an  issue  was  directed  to  try,  whether  he  was  from  the  age  of  12  years  or  from 
any  other,  and  what  period  of  time,  constantly  bred  up  in  the  proteetant  re- 
ligion or  not?  But  on  an  appeal,  the  decrbb  was  bbvbbsed  ;  and  the  bill  was 
retained  for  twelve  months,  with  liberty  for  the  plaintiS  to  bring  an  action  at 
law,  upon  any  title  which  he  might  have  under  the  popery  acts.  See  ante. 
Case  11  [5  Bro.  P.  C.  429]. 

John  Meade,  whose  rdigious  persuasion  was  the  subject  of  this  appeal,  was  bom 
s  the  year  1684,  and  was  eldest  son  of  Dr.  John  Meade,  a  reputed  papist,  who 
lied  in  1706,  and  of  Elizabeth  Maynaxd  his  wife,  who  was  an  undoubted  protestant, 
md  who  suz-vived  her  husband  and  educated  all  her  children  protestants ;  she  died  in 
716. 

In  1702,  John  Me&de  came  to  England  to  study  the  law,  where  he  professed  the 
)Tote8tant  religion,  and  continued  until  1711,  when  he  went  to  Ireland,  and  was 
ailed  to  the  bar.  In  the  year  1722,  he  was  a  justice  of  oyer  and  terminer,  and  gaol 
Idivery  at  Corke,  for  trying  several  persons  charged  with  enlisting  men  for  the  Pre- 
ender's  service.  He  was  afterwards  a  Captain  in  the  militia,  and  in  1746,  he  was 
)roinoted  to  be  Lieutentknt  Colonel  of  a  regiment  of  horse  militia  belonging  to  Corke. 
n  1751,  he  was  appointed  a  commissioner  to  try  several  persons  in  Corke,  who  were 
harged  with  having  committed  offences  upon  the  high  seas ;  [447]  and  upon  all  these 
ocasions,  he  took  the  oaths,  and  performed  all  other  requisites  prescribed  by  law. 

In  the  year  1756,  the  lands  in  dispute,  and  seiveral  other  lands  in  the  county  of 
Hpperaiy,  in  Ireland,  and  an  estate  in  England  descended  to  him  in  fee-simple,  on 
be  part  of  his  mother,  who  was  one  of  the  coheirs  of  Robert  Maynard,  a  protestant; 
nd  were  soon  after  allotted  to  John  Meade,  upon  a  writ  of  partition  executed  in  the 
ounty  of  Tipperary  in  1758,  as  his  part  of  the  Maynard's  estate  in  Ireland ;  which 
Tit  of  partition  was  entirely  conducted  on  behalf  of  John  Meade,  (who  was  then  ill,) 
y  the  respondent  presumptive  heir. 

John  Meade,  having  long  had  a  very  particular  regard  for  Captain  Hobson, 
ither  of  the  appellant,  who  was  his  grand  nephew  and  godson,  and  named  after  him, 
lade  his  will  dated  the  27th  of  September  1758,  whereby  he  devised  all  those  lands 
nd  estates  in  the  county  of  Tipperary,  which  descended  to  him  as  one  of  the  coheirs 
f  Robert  Maynard,  as  also  the  lands  in  England,  which  were  undivided  between  him 
ad  the  other  coheirs,  unto  Charles  Smith  Esq.  for  the  use  of  his  nephew,  the  appel- 
UDt,  and  his  heirs  for  ever ;  subject  to  a  charge  of  £50  a  year,  to  be  paid  to  Abigail, 
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the  wife  of  the  respondent,  in  case  she  should  sunrive  her  husband.  He  theo  gm 
divers  legacies  out  of  other  lands,  to  other  nephews  and  nieces;  and  particululjlit 
devised  his  right,  title,  and  interest  in  the  lands  of  Palletstown,  and  Elast  Michtd^ 
town,  to  his  nephew,  the  respondent,  and  appointed  the  said  Charles  Smith,  ud 
Captain  Samuel  Hobson,  the  appellant's  father,  his  executors ;  and  died  on  Satoidtr 
the  30th  of  September  1758,  agod  74  years. 

After  his  death,  Capt  Hobson,  one  of  the  executors,  obtained  a  probate  of  hiiii 
in  tile  prerogative  court  in  Ireland,  witiiout  opposition  from  the  respondent,  or  m 
of  the  next  of  kin. 

But  soon  afterwards,  the  respondent  filed  a  very  long  bill  in  the  Court  of  Ei- 
chequer  in  Ireland,  against  the  appellant,  the  said  Samuel  Hobson  and  Charles  %bA 
and  against  John  Mac  Carty,  tenant  of  part  of  the  estate,  charging  the  groseeat  fruik 
on  the  part  of  Captain  Hobson,  in  obtaining  the  will ;  that  the  testator  was  tt  iH 
times  a  man  of  strong  passions,  and  easily  imposed  upon ;  that  he  had  been  imue 
and  a  lunatic,  for  a  considerable  time  before  t^e  making  of  his  will ;  that  he  nm 
read  or  knew  the  contents  of  it,  and  that  his  hand  was  put  to  it  at  a  time  when  hew 
in  a  state  of  absolute  insensibility :  the  bill  therefore  prayed  a  discovery  of  hii  ml 
estate,  and  of  the  will ;  and  that  it  might  be  set  aside ;  and  that  the  respondent,  w  bis 
heir  at  law,  might  be  decreed  to  the  possession  of  such  parts  of  his  real  estate  in  Ir^ 
land,  as  were  out  of  lease,  and  to  tlie  rent  of  such  parts  as  leases  were  gubsisting  of- 

The  appellant  by  his  guardian,  jointly  with  the  said  Samuel  Hobson,  ansvofi 
this  bill,  and  Sajmuel  Hobson  by  his  answer  set  forth  all  the  circumstances  of  theen- 
cution  of  the  will;  relied  upon  the  sanity  of  the  testator;  and  that  the  will  he  bid 
made  was  the  result  of  his  deliberate  intentions,  and  free  from  any  fraud  [448]  <" 
imposition  whatsoever;  and  the  appellant  insisted  on  his  right  under  thiswiD. 

Near  six  months  after  the  coming  in  of  this  answer,  the  respondent  amended  iui 
bill,  by  charging  several  other  facts  and  circumstances,  as  evidence  of  fraud  in  ^ 
taining  the  will ;  and  further  charged,  as  a  matter  entirely  new,  that  the  teitaton 
father  was  a  papist;  that  the  testator  himself  was  bred  and  continued  a  p^>^ 
after  his  age  of  21,  and  after  the  year  1711,  in  which  it  was  charged,  hewaacsDedO 
the  bar  in  Ireland ;  that  after  his  age  of  21  he  attended  mass,  and  received  the  mo*- 
ment  according  to  the  usage  of  the  church  of  Rome ;  that  he  never  read  his  recut*- 
tion,  or  enrolled  any  certificate  of  his  conformity ;  that  therefore  he  ought  to  be 
deemed  a  papist  at  his  death  ;  and  that,  as  a  constructive  papien^  by  the  Irish  pope? 
acts,  he  was  incapable  by  will  to  dispose  of  any  reel  estate;  but  supposing  him  t«)» 
capable,  the  bill  insisted,  as  in  the  original  bill,  upon  the  nullity  of  the  wfll  for  hd 
and  insanity. 

The  appellant  and  his  guardian  answered  the  new  matters;  denied  all  the nevii^ 
cumstances  of  fraud  and  insanity ;  and  as  to  the  incapacity  on  account  of  rebp^' 
said  they  were  informed  the  testator's  father  was  a  papist,  but  that  the  testatm 
mother  was  always  a  protestant,  and  of  a  proteetont  family ;  that  by  her  uii  ber 
family,  such  early  impressions  were  made  on  the  testator  and  the  rest  of  her  childns- 
that  tliey,  and  particularly  the  testator,  professed  the  protestant  religion  longbefcff 
the  age  of  21 ;  that  they  were  informed,  but  otherwise  knew  not,  that  the  totitar^ 
father  had  endeavoured  to  educate  Mm  in  the  popish  religion  in  his  tender  jWi 
but  that  having  from  his  minority  professed  the  protestant  religion,  th^  ins** 
that  it  was  not  usual  or  necessary  for  the  testator  formally  to  renounce  the  emn» 
the  church  of  Rome,  or  inroll'a  certificate  of  his  conformity,  but  referred  tow* 
proofs  as  should  be  made  of  those  facts ;  and  they  also  insisted,  that  by  the  pop(? 
acts,  he  was  not  incapable  of  disposing  of  his  real  estate  by  his  will ;  having,  astbif 
were  informed,  professed  the  protestant  religion  befcNre  the  first  law  made  in  I'^'''^ 
in  the  reign  of  Queen  Ann,  against  the  growth  of  popery  took  place;  and  that  for!" 
years  before  his  death  and  upwards,  the  testator  was  not  only  a  protestant,  aadoV' 
stant  church-man,  but  also  zealously  attached  to  the  present  constitution  in  dmn'' 
and  state,  and  entrusted  by  the  government  with  several  commissions  and  tr^ 
under  their  majesties  George  I.  and  II.  and  frequently  took  the  oaths  and  receiwd  » 
sacrament  according  to  the  rites  of  the  established  church ;  and  they  therefor*  ^ 
sisted,  that  he  was  capaUe  of  devising  his  estate  to  a  protestant 

The  defendant  Charles  Smith  likewise  answered,  but  John  Mac  Cartr  nerer  dJ*' 
nor  was  he  brought  to  a  hearing. 
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The  roBpondent  replied  to  the  several  anawers,  and  iosue  being  joined,  all  the  cir- 
cumstances of  fraud  and  insanity  charged  in  the  bill,  were  fully  refuted,  as  well  by 
witneesee  examined  before  [449]  the  Barons,  sts  upon  several  conuniasions  in  the 
country ;  but  the  respondent  as  well  in  hia  proofs,  as  aic  the  hea.ring  of  the  cause, 
applied  himsdf  first  and  principally,  to  insist  upon  the  matter  insidiously  thrown 
into  the  amended  bill ;  viz.  that  the  testator  was,  as  a  constructive  papist,  disqualified 
to  devise  his  estate. 

This  he  attempted  to  support,  by  the  evidence  of  Nicholas  Archdeacon,  Margaret 
Galway,  and  Henry  Grould.  Nicholas  Archdeacon,  aged  74,  deposed,  that  the  testa^ 
tor's  father  was  a  papist,  his  mother  a  protestant;  and  Uiat  he  saw  the  testator  at 
mass,  about  seven  years  after  the  siege  of  Corke,  which  must  mean  the  year  1697 ; 
that  city  having  been  taken  by  the  army  of  King  William  III.  in  1690.  Margaret 
Galway,  aged  74,  said  no  more  than  tiiat  she;,  in  1701,  1702,  1703  or  1704,  saw  the 
teetator^B  father  at  "mass  with  one  of  his  sons.  Henry  Gould,  aged  74,  contrary  to 
the  uniform  evidence  of  all  the  other  witnesses,  said  he  believed  the  testator's  mother 
to  be  a  papist ;  and  that  in  the  year  1704,  he  saw  the  testator  server al  times  at  mass  at 
Hallow,  but  not  afterwards ;  and  in  ti»  foregoing  part  of  his  deposition  he  qpoke  with 
uncertainty,  whether  it  was  in  1703  or  1704.  But  all  these  witnesses,  xhough  papists, 
said  they  never  saw  the  testator  receive  the  sacrament  aeeording  to  the  rket  of  the 
church  of  Rome. 

The  respondent  also  produced  Henry  Rugg  esq.  a  protestant,  aged  74,  who  said  he 
knew  the  testator  since  1692  or  1693;  that  his  mother  was  a  good  protestant,  but 
believed  the  testator  to  have  been  a  papist  to  his  father's  death,  in  1706 ;  and  assigned 
(W  tibe  cause  of  his  belief,  that  the  tntotor  often  told  him,  if  his  father  knew  he  put 
his  foot  inside  of  a  church,  he  would  ndt  leave  him  a  groat ;  that  the  testator  some- 
times fasted  in  Lent ;  and  that  he  once  saw  him  going  into  a  popish  ambassador's 
chapel  in  London,  when  at  the  Temple ;  which  last,  if  true,  must  have  been  between 
the  years  1703  and  1706. 

Besides  these,  the  respondent  produced  two  or  three  illiterate  witnesses,  of  the 
lowest  class  of  people,  who  attempted  to  prove  the  testator  to  have  appeared  openly  at 
mass  in  a  puUic  chapel  in  the  city  of  Corke,  after  his  alttaining  the  age  of  40  or  60 
years;  and  after  he  had  appeared  and  acted  in  the  same  city  in  the  station  of  a  judge 
of  oyer  and  terminer  on  the  trial  of  persons  for  their  lives,  their  conviction,  attainder, 
and  execution,  for  inlietcing  men  in  the  service  of  a  foreign  popish  prince;  and  to 
have  publicly  received  the  sacrament,  and  confessed  at  another  popish  chapel,  soon 
after  being  called  to  the  bar,  near  the  abode  of  his  uncle  Maynard,  a  zealous  protes- 
tant: But  these  depositions  were  thought  so  improbable  and  inconsiitteint,  that  the 
Barons,  who  heard  the  cause,  openly  declared  their  disbelief  of  ticmn. 

On  the  other  side,  the  appellant  made  the  fullest  proof  of  the  testacor's  sanity, 
and  of  tlie  due  execution  of  his  will,  and  of  the  several  other  circumstances  relied 
upon  in  the  answer  in  these  respects ;  and- although  there  was  reason  to  suppose  from 
the  scope  of  the  bill,  that  it  was  upon  these  pointo  the  respondent  would  rest  his  case, 
and  not  upon  the  pretence  of  religious  disqualificar[460]-tion ;  yet  it  was  proved  by 
Mr.  John  Dixon,  aged  't  6,  who  was  the  testator's  acquaintance  from  his  infancy,  and 
his  school-fellow,  that  he  always  looked  upon  him  to  be  a  stounch  protestant,  and  that 
he  professed  such  principles  ever  since  his  knowledge  of  him.  By  the  rolls  of  the 
Court  of  King's  Bench  it  appeared,  that  upon  the  testator's  return  to  Ireland,  and 
being  called  to  the  bar,  he  received  the  sacrament,  filed  a  certificate  thereof,  which 
appeared  to  be  of  his  own  hand-writing,  and  made,  took,  and  subscribed  the  oaths 
and  declaration,  on  the  18th  and  19th  of  November  1711,  according  to  the  letter  and 
strictest  test  prescribed  by  the  2d  Ann.  and  the  8th  Ann.  ch.  3.  sect.  14.  for  persons  who 
had  returned  from  the  popish  to  the  protestent  religion,  and  who  were  then  out  of  the 
kingdom  of  Ireland.  It  also  appeared  in  evidence,  that  he  was  several  times  justice 
of  oyer  and  terminer,  and  gaol  delivery ;  and  particularly,  that  he  acted  as  such  in 
tbe  year  1722,  at  Corke,  upon  the  trial  of  persons  for  their  lives,  for  inlisting  men 
for  foreign  service,  at  a  time  when  those  kingdoms  were  threatened  with  an  open 
invasion  from  Spain  ;  and  that  he  had  several  other  commissions  and  places  of  trust 
trader  Geo.  I.  and  Geo.  II.  and  upon  all  those  occasions  took  the  religious  and  civil 
tests,  and  acquitted  himself  with  fidelity  and  zeal.  It  further  appeared,  by  the  evi- 
dence of  eleven  gentlemen  of  credit  and  fortune,  as  well  clergymen  as  laymen,  that 
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from  his  return  to  Ireland,  to  the  time  of  his  death,  he  was  a  oonstant  frequesuroi 
the  service  and  sacrament  in  the  established  church,  and  a  zealous  assertor  of  ili 
doctrine  and  principles  in  church  and  state,  and  remarkably  averse  to  tiie  popi 
religfion.  And  lastly  it  appeared,  that  on  his  death-bed  he  gave  the  strongot  fwi 
that  he  was  a  r^igious  proteetant,  having  been  attended  by  a  protestant  clergy 
and  received  the  sacrament  of  the  Lord's  Supper  from  his  hands  the  day  befontt 
died. 

One  of  the  Barons  being  indisposed,  the  cause  was  heard  by  the  Lord  Chief  Btrei. 
and  the  other  Baron,  on  the  6th,  7th,  9th,  and  19th  of  February  1765,  wb«a  theUii 
Chief  Baron,  and  the  other  Baron  then  present^  delivered  it  as  their  opiniou,  that 
two  issues  should  be  tried ;  first,  "  Whether  the  testator,  John  Meade,  was  a  ptpit 
at  the  time  of  making  his  will,  or  at  the  time  of  his  death  1"  And  secondly, "  Wbetliei 
the  said  John  Meade  devised  the  estate,  mentioned  in  the  pleadings,  unto  tlie  ^ 
fendant  Meade  Hobson."  And  the  register  then  took  the  notes  aocordin^y;  botot 
the  next  morning  the  Baron,  who  had  been  absent,  being  on  the  bench,  the  caaieM 
mentioned  again  to  the  Court  by  the  respondent's  counsel,  who  objected  to  the  fini 
issue,  as  directed  the  day  before;  and  then  the  two  puisne  Barons  were  pleaaaltt 
alter  the  decretal  order  and  notes,  with  respect  to  the  first  issue,  as  foUom:  n. 
"  Whether  John  Meade,  the  testator,  was  from  the  age  of  twelve  years,  or  fromuj 
other  and  what  time,  constantly  bred  up  in  the  protestant  religion,  or  noti" 

[461]  From  this  order,  bo  far  as  concerned  the  direction  of  the  first  iasac^  tin 
present  appeal  was  brought ;  and  on  behalf  of  the  appellant,  it  was  said  (W.  de  G(7< 
C.  Yorke,  A.  Forrester)  to  be  a  mere  legal  question,  triable  and  determinable  at  lt<: 
that  there  was  no  bar  or  impediment  in  th^  case,  nor  any  occasion  for  a  cauit« 
equity  to  interpose ;  and  especially  in  so  unfavourable  an  attempt  as  that  of  tifi^ 
a  man's  religion  after  his  death,  and  from  so  early  a  period  as  his  birth,  v^icbbi 
the  proofs  appeared  to  have  been  about  1684,  or  even  from  his  age  of  t-wdve  je»rs; 
when  at  this  day  it  could  scarce  be  presumed,  that  any  person  now  living  could  bit 
judged  of  his  religion  so  many  years  ago ;  besides  the  additional  hardship  of  \it'^ 
obliged,  from  the  issue  as  now  directed,  to  be  prepared  with  proofs  for  every  iv  n^ 
a  life  which  extended  beyond  74  years.  It  appeared,  that  the  estate  in  quectioD 
descended  to  the  testator  from  a  protestant  in  1766 ;  that  the  respondent  then,  &<x' 
to  the  hour  of  the  testator's  death,  was  ttie'next  proteetant  who  would  have  been  » 
titled,  if  the  testator  was  dead ;  and  therefore,  if  he  was  to  be  considered  as  a  papi^ 
the  respondent  by  2  Ann.  c.  6.  s.  9.  must  have  been  entitled  to  enjoy  the  same  eattf 
during  the  testator's  life;  nay  he,  or  any  protestant,  might,  as  a  protestant  ii» 
coverer,  have  deprived  the  testator  of  his  earliest  landed  acquisitions ;  but  inst^ 
of  setting  up  any  such  claim,  the  respondent  appeared  to  have  acted  for  his  usdeii 
the  managMnent  of  this  very  estate ;  and  at  tliis  day  enjoyed  the  interest  vhich  tlie 
testator  purchased  many  years  ago  in  Palletstown  and  East  Michadstovn,  under 
the  will  which,  with  regard  to  the  Maynard  estate,  he  now  sought  to  defeat  That  it 
the  testator  was  deficient  in  form,  the  realty  of  his  religion  at  this  period  not  becif 
questioned,  he  undoubtedly  had  it  in  his  power,  by  a  formal  conformitj,  t«  brio; 
back  the  estate  at  any  time  during  his  life;  and  surdly,  the  respondent's  Ivin^j? 
until  such  conformity  became  impossible  by  the  act  of  God,  was  a  badge  of  ill  '>'''' 
and  fraud,  which  removed  him  still  farther  from  any  pretence  to  the  aid  of  ts"^ 
of  equity.  Besides,  his  admission,  throughout  the  whole  scope  of  his  bill.  i>f  >"' 
uncle's  capacity  to  inherit  the  estate  of  Mr.  Maynard,  destroyed  the  supposition  « 
an  incapacity  to  devise  it.  That  the  testator  could  not  be  const^-ued  a  papist,  i^ 
being  bom  of  a  popish  father,  without  making  a  papist  of  his  brother,  the  re^^ 
ent's  father ;  and  the  respondent,  if  born  of  a  popish  father,  must  equally  be  deenn 
a  papist,  and  consequently  incapable  of  inheriting  the  Maynard  estate  from  *  P''^ 
testant ;  for  the  respondent's  appearing  to  be  a  clergyman  was  not  a  stronger  ttsi  v 
his  conformity,  than  having  been  a  judge  was  of  his  uncle's.  That  the  rdigio"*''* 
ability  contended  for  by  the  respondent  was  founded  upon  2  Ann.  c.  6.  s.  4.  anii- 
Ann.  c.  3.  s.  3.  whereby  the  inrolment  of  the  Bishop's  certificate,  is  made  neoeesiT 
for  certain  purposes ;  and  upon  2  Ann.  c.  6.  s.  12.  whereby  the  real  estates  of  papi^ 
are  made  descendible  in  gavelkind,  notwithstanding  any  voluntary  disposition  >? 
will ;  but  no  particular  test  is  prescribed  by  any  of  the  acts  to  determine  »ho  ''*' 
be  deemed  papists  [452]  disqualified  to  devite  their  estates,  nor  was  it  ever  dt^e^ 
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miued  that  s  circumstantial  conformity  was  necessarj  for  that  purpose ;  and  though 
8uch  conformiti^  may  be  necessary  to  qualify  papists  to  purc/iate  estates,  it  does  not 
follow  that  the  same  strictness  should  be  requisite  to  give  their  estates  away  to  pro- 
tettants,  who  only  can  take  them  by  devise,  it  being  scarce  reasonable  to  suppose^ 
that  a  man  becoming  a  protestant  from  conviction,  so  near  the  time  of  his  death,  or 
in  such  a  state  of  infirmity  as  not  to  be  able  to  go  through  cevemonies  and  forms 
when  hie  sincerity  is  least  to  be  suspected,  should  not  be  able  to  devise  his  estate; 
nay,  it  must  invert  those  laws  to  the  prjejudice  of  protestants  in  favour  of  papists,  if, 
by  a  strained  construction,  a  sincere  convert,  who  through  fatality  or  error,  or  from 
impossibility,  might  have  omitted  a  single  circumstance  in  his  conformity,  should 
not  have  power  to  devise  his  estate  to  a  protestant,  perhaps  from  motives  of  rdigion 
or  loyalty,  in  order  to  disinherit  the  popish  heirs.  That  aU  the  witnesses  for  the 
respondent,,  who  deserved  any  attention,  spoke  with  great  uncertainty  as  to  the  time 
of  the  testator's  being  last  at  mass ;  and  to  call  property  in  question,  upon  the  un- 
Krtain  memories  of  men  so  old,  is  not  the  province  of  a  court  of  equity.  For  Henry 
Gould,  who  had  attempted  to  prove,  that  he  last  saw  the  testator  at  mass  in  1704,  in 
the  town  of  Mallow,  when  at  school  there,  was  uncertain  in  another  part  of  his  de- 
position, whether  it  was  not  in  1703,  in  which  year  the  first  popery  act  took  place ; 
whereas  Archdeacon  Daries  fixed  the  time  of  the  testator's  being  at  school  at  Mallow 
to  the  reign  of  King  William.;  and  it  is  considered  as  an  established  point,  that  no 
Formal  conformity,  at  least  no  bishop's  certificate,  was  necessary  for  protestants  born 
of  popish  parents,  or  for  those  who  became  converts  before  the  first  popery  act  took 
place;  and  to  say,  that  by  a  constructive  retrospect,  those  who  had  conformed  before 
the  act,  should  be  obliged  to  procure  and  inrol  the  bishop's  certificate  of  their  con- 
formity, (which  perhaps  might  have  been  before  bishops  or  clergymen  then  dead,) 
did  not  seem  to  be  very  consistent  with,  nor  was  warranted  by  the  letter  of  those 
laws,  which  only  require,  that  converts  from  popery  shall  receive  the  sacrament,  file 
ft  certificate  thereof,  take  the  oathsi  of  abjuration,  and  make  the  declaration  within 
ft  limited  time.  That  it  appeared  by  the  evidence  of  Henry  Rugg,  that  the  testator 
was  in  England  in  1706,  and  then  declared  himself  a  protestant  upon  his  father's 
death;  by  the  bill,  that  he  was  called  to  the  bar  in  Ireland  in  1711 ;  and  by  the  rolls 
of  the  King's  Bench,  tliat  upon  his  return  to  that  kingdom  he  received  the  sacra- 
ment, filed  a  certificate  thereof,  took  the  oaths  of  abjuration,  allegiance,  and  supre- 
macy, and  subscribed  the  declaration ;  he  appeared  therefore  to  have  complied  with 
(he  strictest  test  required,  even  to  entitle  him  to  enjoy  the  highest  offices,  civil  or 
military. 

But  it  is  objected,  that  he  did  not  inrol  the  certificate  of  the  bishop  of  the  diocese 
where  he  resided,  of  his  conformity,  as  required  by  2  Ann.  c.  6.  s.  4.  and  8  Ann.  c.  3. 

8.3. 

[4S3]  The  circumstance  of  inrolling  the  certificate  of  the  bishop  is  not  applicable, 
by  construction,  to  conformists  out  of  Ireland,  perhaps  ib  the  colonies,  or  Scotland, 
vhere  there  are  no  bishops;  but  the  receiving  the  sacrament,  taking  the  oath  of 
abjuration,  making  the  declaration  and  the  inrolment  thereof  in  the  King's  Bench, 
by  the  testator  upon  his  return  to  Ireland,  was  an  express  and  literal  observance  of 
the  test  required  by  the  8  Ann.  s.  14.  for  all  persons  who  had  conformed  before  that 
ftct,  and  were  then  out  of  that  kingdom.  The  inrolment  of  this  certificate,  which  l^ 
the  way  was  the  only  circumstance  pretended  to  have  been  omitted  by  the  testator, 
is  by  the  acts  required  only  for  particular  purposes,  such  as,  by  2  Ann.  s.  4.  to  make 
ft  popish  father  tenant  for  life ;  and  by  8  Ann.  s.  3.  to  entitle  protestant  children  to 
ft  discovery  of  the  estates  of  popish  parents ;  and  for  other  different  purposes,  men- 
tioned in  different  parts  of  the  several  acts,  but  not  for  the  purpose  of  giving  a  con- 
rert  a  capacity  of  devising  his  estate ;  and  if  all  the  tests  prescribed  for  particiiUar 
purposes  are  required  to  remove  all  disabilities  imposed  on  papists,  in  every  part 
of  either  act,  it  must  follow,  that  a  stricter  test  is  required  to  enable  a  convert  to 
dwell  in  a  hovel,  in  the  suburbs  of  Limerick  or  Galway,  than  to  qualify  a  man  to  hold 
the  highest  trust  in  church  or  state;  and  that,  where  converts  from  popery  have 
omitted  any  one  of  these  tests,  though  deemed  protestants  all  their  lives,  their  heirs 
aeed  not  pay  their  creditors,  if  their  incumbrances  have  not  been  inrolled  in  the 
Court  of  Exchequer. 

But  further :  If  any  issue  ought  in  this  case  to  have  been  directed  to  try  the 
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rdigiouB  capacitT^  of  the  teatator,  the  first  was  the  proper  one ;  yiz.  "  Wbether  he  ni 
a  papist  at  the  time  of  making  his  will  1"  For  upon  his  capacity  at  that  period  it  is, 
that  the  validity  of  his  will  must  depend.  To  this  however  it  is  said,  that  b;  2  Am. 
s.  9.  children  of  papists  are  to  be  deemed  papists,  until,  by  their  conformity  to  tiie 
established  church,  they  appear  to  be  otherwise ;  unless,  by  being  oonstantlj  brai 
protestonts  from  the  age  of  twelve  years,  they  SJ-e  exempted  from  the  disabilitiM,  bf 
6  Geo.  1.  o.  6.  But  this  objection  arises  from  these  words  being  misplaced  in  tiieut 
which  should  evidently  have  come  in  four  line*  higher,  after  the  words  actually  dtai'- 
The  respondent's  [464]  inference  was,  however,  totally  foreign  to  the  purpose;  liii 
whole  clause  relating  singly  to  the  protestant's  taking  in  place  of  the  living  ptpist. 
whose  children  are  also  to  be  taken  for  papists  till  conformity,  and  so  let  in  tk 
nearest  protestant  relation.  During  John  Meade's  life,  the  respondent,  if  in  eamert. 
should  have  set  up  his  present  claim ;  it  was  now  too  late.  The  testator  was  aotik 
child  of  papists,  his  mother  having  been  a  protestant,  and  penal  laws  must  be  sti'ictiT 
construed.  Besides  it  was  begging  the  question,  to  object,  that  his  oonfon&itj  to 
the  eetaUished  church,  was  not  sufficiently  manifested  by  his  long  life  and  pnttice, 
and  the  many  tests  he  gave  of  his  religion.  That  the  issue  now  directed  preclwM 
the  appellant  from  shewing  the  testator's  express  conformity,  within  the  letter  of  $ 
Ann.  8.  14.  by  receiving  the  sacrament,  subscribing  the  declaration,  and  taking  tbe 
oath  of  abjuration,  and  filing  a  certificate  thereof  in  the  King's  Bench  within  iia 
months  after  his  return  to  Ireland ;  and  from  proving  any  other  legal  and  sofSciat 
conformity  on  his  part,  except  that  of  being  bred  a  protestant  from  ^e  age  of  twein: 
even  though  the  appellant  might  be  able  to  prove  that  a  bishop's  certificate  bad  bea 
inroUed,  and  that  the  record  was  lost ;  of  which  it  was  some  evidence,  that  every  otlH 
part  of  the  record  of  conformity  was  found  in  such  complete  form  in  the  Court  of 
King's  Bench.  That  the  case  of  O'Grady  v.  Lord  Kinsale,  in  the  Court  of  ChaniwT 
in  Ireland,  in  Trinity  term  1765  (vide  case  14),  where  the  heirs  of  the  late  Ud 
Kinsale  sought  to  set  aside  his  will  after  his  deatii,  on  pretence  that  he  waa  a  papet 
for  want  of  a  formal  conformity ;  but  principally,  the  appeal  of  the  govemor«  of  A 
Stephen's  Hospital  v.  Daniel  Svan  (see  case  II),  were  authorities  to  shew  tiit 

*  The  whole  clause  runs  thus :  "  That  no  papist,  or  person  professing  the  ^^ 
religion,  who  shall  not  within  six  months  after  he,  she,  or  theiy  shall  become  entHkd 
to  enter,  or  to  take  or  have  the  profits  by  descent,  or  by  virtue  of  any  devise  or  gift 
or  of  any  remainder  already  limited,  or  at  any  time  hereafter  to  be  limited,  or  bf 
virtue  of  any  trust  of  any  lands,  tenements,  or  hereditaments  whereof  any  protestw' 
now  is,  or  hereafter  shall  be  seised  in  fee  simple,  absolute,  or  fee  tail,  or  in  tt^ 
manner  that  after  his  death,  or  the  death  of  him  and  his  wife,  the  freehold  is  to  oooe 
immediately  to  his  son  or  sons,  or  issue  in  tail,  if  then  of  the  age  of  eighteen  ««* 
or  if  under,  within  six  months  after  he  shall  attain  that  age ;  until  which  time,  fiw» 
his  being  so  entitled,  he  shall  be  under  the  care  of  such  protestant  relation,  or  fn^ 
conforming  himself  as  aforesaid,  as  shall  for  that  purpose  be  appointed  by  tlie  HJ^ 
Court  of  Chancery,  for  his  being  educated  in  the  protestant  religion ;  become  t  pw- 
testant,  and  conform  to  the  church  now  established  in  this  kingdom,  shall  take  uj 
benefit  by  reason  of  such  descent,  devise,  gift,  remainder,  or  trust;  but  from  thence 
forth  during  the  life  of  such  person,  or  until  he  or  she  do  become  a  protestant  utd 
conform  as  aforesaid,  the  nearest  protestant  relation  or  relatiotis,  or  other  prttoti"* 
or  proiettants,  and  his  and  their  heirs,  being  and  continuing  proteitanii,  wl» 
should  or  would  be  entitled  to  the  same,  in  case  such  person  professing  the  popiK> 
religion,  and  not  conforming  as  aforesaid,  and  all  cmd  other  intermediate  popi» 
relations  and  popish  persons  were  actdallt  dbad,  and  hi^  and  their  heirs  shall  kt^ 
and  enjoy  the  said  lands,  tenements,  etnd  hereditaments,  without  being  accoimt«Ue 
for  the  profits  received  during  such  enjoyment  thereof ;  subject  nevertheless  tfl  siA 
charges,  other  than  such  as  shall  be  made  by  such  disabled  person,  and  in  siidi  i>^ 
dition  as  the  disabled  person  would  have  held  and  enjoyed  tiie  same,  the  eiiUrt»>t 
papists  being  to  be  taken  to  be  papists  till  they  shall,  by  their  eonformity  to '"' 
established  church,  appear  to  be  protestants ;  and  also  subject  to  such  maintensiw 
as  the  Lord  Chancellor,  Lord  Keeper,  or  Commissioners  of  the  Great  Seal  of  Irel«™ 
for  the  time  being,  shall  think  fit  to  allow  to  the  children  of  such  papist,  until  w* 
£hildren  attain  their  respective  ages  of  eighteen  years." 
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a  court  of  equity  should  not  give  any  aid  in  this  cause,  to  enquire  into  the  religion  of 
a  man  after  his  death ;  and  <ie  case  of  Farrell  v.  Tomlinson  (see  Case  12  of  this  title), 
was  no  authority  on  the  other  side;  because  the  defendant  Farrell  was  himsdf  the 
person  whose  conformity  was  called  in  question,  and  by  his  plea  stated  his  own 
qualifications  to  purchase;  viz.  that  he  first  became  a  protestant,  26th  November 
1741,  afterwards  filed  the  bishop's  certificate,  received  the  sacrament,  took  the  oaths, 
and  subscribed  the  declaration  in  the  King's  Bench,  26tli  May  1742,  which  was 
several  days  after  the  expiration  of  six  lunar,  and  one  day  after  six  kalendar  months, 
from  his  first  declaring  himself  a  protestant ;  and  thjsrefore  upon  [456]  the  face  of  his 
plea  it  appeared,  that  he  had  not  complied  with  the  general  test  required  by  8th 
Ann.  s.  14.  in  performing  all  the  requisites  irithin  six  months.  Besides,  Farrell,  in 
a  space  of  13  years  from  the  time  of  subscribing  the  declaration  to  that  of  filing 
his  bill,  did  not  shew  one  single  act  of  conformity ;  whereas  this  testator's  life  for  60 
years  together,  to  the  very  instant  of  his  death,  produced  repeated  tests  of  con- 
formity. 

On  the  other  side  it  was  contended  (F.  Norton,  J.  Dunning,  J.  Casey),  that  by  the 
acts  of  2d  and  8t^  Ann.  which  have  always  been  considered  as  making  together  but 
«ne  law,  papists,  or  persons  professing  tiie  popish  religion,  are  subject  to  various 
disabilities ;  and  among  others,  to  that  of  disposing  by  will  of  any  estate  of  inherit- 
ance ;  and  the  children  of  papists  are  to  be  taken  to  be  papists,  untU  they  shall,  l^ 
their  conformity  to  the  established  church,  appear  to  be  protestants.  That  the  dis- 
abilities imposed  by  these  acts  may  be  removed,  and  the  rights  which  they  have  taken 
away  may  be  regained,  on  complying  with  the  direction  prescribed  by  tlie  acts,  which 
is  a  complete  conformity  to  the  established  church ;  and  the  requisites  to  that  con- 
formity are  pointed  out  in  the  acts;  but  unlets  and  until  these  requisites  are  pre- 
cisely and  individiudly  performed,  no  convert  from  the  popish  to  the  protestant 
rdigion  can  be  deemed  a  protestant  within  the  meaning  of  these  acts,  or  deliver  him- 
idf  from  the  disabilities  imposed  by  them.  For  no  court  has  power  to  dispense 
with  any  one  requisite  prescribed  by  these  laws,  or  in  other  words,  with  the  laws 
themselves ;  or  of  varying,  changing,  or  substituting  any  other  mode  of  conformity. 
That  in  the  present  case  it  was  admitted  and  proved,  that  John  Meade  was  the  son 
oi  a  popish  father.  It  was  also  admitted,  that  he  did  not  perform  some  of  the  re- 
quisites of  these  acts ;  consequently  he  was  and  must  have  remained  a  papist,  within 
tiie  letter  and  spirit  of  them,  unless  he  fell  within  that  class  of  protestants  described 
in  6  Get^.  1.  and  of  this  the  court  could  have  no  doubt,  for  the  fact  and  law  were 
dear.  But  as  it  was  possible  that  John  Meade,  though  a  papist  within  the  former 
acta,  might  have  been  constantly  bred  up  in  the  protestant  religion  from  the  age  of 
twelve  years,  and  thereby  have  been  entitled  to  be  considered  as  a  protestant,  under 
the  provision  of  the  latter  act,  the  court  directed  an  issue  to  try  this  fcuit,  which 
properly  fell  within  the  province  of  a  jury  to  determine;  but  reserved  to  themselves 
the  future  decision  of  tlie  law,  if  any  question  of  law  should  arise  or  rmnain  upon 
the  fact  which  the  jury  should  find.  But  if  such  an  issue  was  directed  as  the  appel- 
lant contended  for,  it  would  be  sending  a  matter  of  law,  not  of  fact,  to  be  tried  by  a 
jury;  for  "  whether  John  Meade,  born  of  a  popish  parent,  was  a  papist  at  the  time 
of  making  his  will,  or  at  the  time  of  his  death,"  was  certainly  a  question  of  law, 
depending  upon  the  construction  of  the  several  Irish  laws  against  popery,  and  on 
what  was  a  due  conformity  within  those  laws;  which  was  a  question  for  the  court 
to  decide ;  and  not  to  be  referred  to  a  jury,  who  were  not  the  proper  judges  of  it. 

[466]  After  hearing  counsel  on  this  appeal,  it  was  ordbrbd  and  AnnmoiD,  that 
10  much  of  the  decree  as  directed  the  issue  complained  of  should  be  reversed :  And 
it  was  further  ordhbed,  that  the  bill,  so  far  as  it  sought  to  impeach  the  appellant's 
title  under  any  of  the  popery  acts,  should  be  retained  for  twdve  months ;  and  that 
the  respondent  should  be  at  liberty  in  the  mean  time,  if  he  should  thing  proper,  to 
bring  his  action  at  law  upon  such  title,  wherein  the  appellant  was  not  to  set  up  any 

e,  or  other  incumbrances,  to  bar  the  said  action.     (Jour.  vol.  31.  p.  477.) 
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Case  14. — John  O'Geady,  and  others, — Appellants;  Lord  KiNSALJ,aiid 

others, — Respondents  [14th  December  1767].  \ 

On  a  bill  brought  to  set  aside  a  will,  on  the  ground  of  tlie  testator's  being  a  pipii, 
the  bill  wan  retained  for  a  year,  with  libertv  for  the  plaintiff  to  go  to  kr  to 
decide  the  question. 
The  plaintiff  having  neglected  to  bring  his  action  within  the  time  limited  by  t** 
decree,  the  Court  dismissed  the  bill  with  costs. 

Dbcrbb  of  the  Irish  Chancery  affibmbd.     See  ante,  Cases  11,  13,  on  ihidi 
the  respondent  relied  [5  Bro.  P.  C.  429,  446]. 

» 

G«rald  late  Lord  Einsale  had  at  his  death  three  daughters,  Mary  the  vifeofiiit 
appellant  O'Grady,  Elizabeth  Geraldina,  and  Elinor  Elizabeth,  and  no  other  isue; 
and  they  naturally  expected  to  have  enjoyed  all  his  real  and  personal  estate,  moR 
particularly  his  real  estate,  as  he  was,  by  virtue  of  the  popery  acts  in  Ireland,  inop- 
able  of  disposing  tiiereof  by  will. 

Nevertheless,  a  will  of  Lord  Gerald  was  produced  soon  after  his  death,  dated  tk 
28th  of  March  1 757  ;  whereby,  after  expressing  some  resentment  against  the  ftppeUaiili 
O'Grady  and  his  wife,  he  gave  them  one  shilling  only;  and  devised  to  the  appdlanti 
Elizabeth  Geraldina  and  Elinor  Elizabeth  and  their  heirs,  some  lands  in  Warrict 
shire  and  Lincolnshire,  subject  to  incumbrances;  and  devised  all  his  honoura,  manon 
and  lands  in  Ireland  to  the  respondent  John  de  Courcy  (a  very  remote  relation)  nw 
Lord  Einsale,  for  his  life,  with  remainders  to  his  several  sons  in  tail  male;  with' 
remainder  to  the  respondent  John  De  Courcy,  uncle  to  Lord  Einsale,  for  his  hf6,«iti 
remainder  to  his  sons  in  tail  male ;  and  appointed  the  respondents  John  Lord  Kinuk 
Dominick  Sarsfield,  and  Charles  Barnard  executors  of  such  will. 

Lord  Gerald  was  71  years  of  age  at  his  death,  which  happened  on  the  Ist  of  !)«■>■ 
ber  1759  ;  and  as  his  singular  manner  of  living,  actions,  and  expressions  foraerenl 
years  before  had  given  great  cause  for  a  prevailing  report  that  he  was  in  a  state  o! 
lunacy,  or  so  impaired  in  his  understanding  as  to  be  incapable  of  [457]  making  > 
will,  or  liable  to  have  been  easily  imposed  upon  therein,  the  appellants  could  sotbel; 
entertaining  suspicions  of  that  sort^  and  also  a  doubt,  whether  the  respondeat  Lord 
Einsale  stood  so  related  as  described  in  the  will ;  and  as  he  had,  under  colour  of  this 
will,  entered  into  possession  of  all  or  part  of  the  lands  thereby  devised,  the  appeflanti 
on  the  12tli  of  May  1760,  brought  their  bill  in  the  Court  of  Chancery  in  Ireland,  fori 
discovery  as  to  these  matters,  and  they  therein  also  charged  Lord  Gerald's  diaabili? 
under  the  popery  acts. 

The  respondent  Lord  Einsale  put  in  an  answer  to  this  bill,  and  insisted  upon  the 
due  execution  of  the  late  lord's  will,  denying  all  circumstances  of  insanity  or  imposi- 
tion, and  insisted  that  the  testator  was  »  real  proteetant,  and  never  professed  fi* 
popish  religion ;  the  appellants  therefore,  on  the  2d  of  May  1761,  amended  their  hE 
charging  a  great  many  facts  and  circumstances,  to  shew  that  Lord  Gerald  «» » 
papist;  and  prayed  that  tliey  might  be  decreed  to  the  lands  and  premises,  and  be  pin 
into  possession  thereof  by  injunction ;  but  in  case  the  Court  should  thiii  proper  to 
direct  issues  concerning  the  religion  of  Lord  Gerald,  that,  upon  the  trial  of  sw* 
issues,  they  might  be  at  liberty  to  give  in  evidence  the  depositions  of  such  of  their 
witnesses  as  could  not  attend  the  triaL 

The  respondent  Lord  Einsale,  by  his  answer,  admitted  that  Lord  Gerald  was  bora 
of  popish  parents ;  but  said  that  liis  father  died  when  he  was  very  young,  and  tiiat  1« 
was  removed  to  England,  and  was  before  his  age  of  12  years  educated  a  protestant,  asJ 
continued  so  to  his  death ;  he  relied  upon  several  instances  of  Lord  Gerald's  prof* 
ing  the  protestant  religion,  after  his  title  and  estate  descended  to  him,  and  parti- 
cularly the  educating  his  daughters  in  that  religion  before  they  wwe  sent  to  Friiw; 
and  allied,  that  they  were  sent  thither  without  his  privity,  and  that  he  did  not  pay- 
or give  any  orders  for  payment  of  their  expences  there,  till  after  their  return. 

Issue  being  joined,  several  witnesses  were  examined  on  both  sides,  principally  t« 
the  fact  of  Lord  Gerald's  religion,  some  of  whom  proved  him  to  be  a  papist,  and  othen 
gave  many  instances  of  his  professing  himsdf  a  protestant.  And  upon  this  evidto* 
the  cause  was  heard  before  the  Lord  Chancellor  of  Ireland,  on  the  10th  of  May  IfK; 

794 


Digitized  by 


Google 


o'grady  v.  kinsale  (lord)  [1767]  vbbowk. 

and  on  the  Ist  of  July  following,  his  lordship  was  pleased  to  order,  that  the  bill  should 
be  dismissed  with  costs,  so  far  as  it  sought  to  impeach  Lord  Einsale's  will,  on  account 
of  insanity,  or  any  imposition  charged  to  have  been  used  in  obtaining  it :  and  with 
respect  to  all  other  matters,  that  the  bill  should  be  retained  for  one  year,  with  liberty 
for  the  sppdiants  to  go  to  law ;  and  that  the  respondents  should  waive  all  temporary 
bars  upon  any  trial  at  law. 

The  time  limited  by  this  decree  having  expired,  without  any  legal  proceeding  on 
the  part  of  the  appellants,  the  cause  was  set  down  by  the  respondents  for  further 
directions;  and  on  the  27th  of  November  1766,  the  Lord  Chancdlor  was  pleased  to 
>rder  the  [468]  whole  of  the  bill  to  be  dismissed  with  costs ;  no  counsel  appearing  for 
Ihe  appeUants. 

Notwithstanding  this  neglect,  the  appellants  thought  proper  to  appeal  from  both 
ihe  decrees ;  and  in  support  of  the  appeal  it  was  argued  (F.  Norton,  A.  Wedderburn), 
hat  a  principal  view  of  the  acts  to  prevent  the  further  growth  of  popery  in  Ireland, 
rss  to  induce  the  heirs  at  law  of  papists  to  become  protestants ;  therefore  hereditary 
lucoession  was  thereby  preserved,  under  such  restraints  and  variations  as  appeared 
iwessary  to  answer  that  end.  The  rights  which  heirs  at  law  now  derive  under  those 
tcis,  ought  to  be  as  favourably  considered  upon  any  question  of  disability,  which  the 
tcts  have  imposed  upon  the  ancestor,  as  in  case  of  insanity  or  any  other  legal 
ncapacity.  Among  other  disabilities  which  papists  are  laid  under  by  those  acts  is, 
heir  being  prevented  frcxn  disposing  of  their  estates  of  inheritance  by  will.  This 
ras  admitted  by  the  decree  complained  of ;  for  otherwise,  a  verdict  upon  the  point  of 
eiigious  incapacity,  would  be  irrelevant.  Protestant  discoverers  upon  the  acts  against 
topery,  prosecute  their  claims  in  courts  of  equity ;  and  if  upon  the  proofs  taken  in 
hose  courts,  it  appears  that  they  have  established  the  fact  of  popery,  ttiey  are  decreed 
0  the  papist's  estates ;  and  protestant  heirs  ought  not,  in  a  court  of  equity,  to  have 
ess  advantage  in  proving  religious  incapacity  in  a  testator,  who  by  his  will  attempts 
0  disinherit  them.  Supposing  then.  Lord  Gerald's  religious  incapacity  to  be 
ufficiently  proved  l^  the  appellants,  they  ought  to  have  had  a  decree  for  his  real 
states.  Now  in  the  present  case  it  was  admitted,  that  Lord  Gerald  was  born  of 
topish  parents ;  and  it  was  proved,  that  he  was  educated  in  the  popish  religion,  that 
lis  first  profession  of  religion  was  popery,  and  that  he  professed  it  during  the  greatest 
lart  of  his  lifa  To  this  nothing  was  opposed,  excetpt  that  he  sometimes  joined  in 
he  protestant  worship  and  sacrament ;  that  he  took  the  oaths  of  qualification  to  sit  in 
he  house  of  peers,  and  privy  council,  and  for  an  employment  or  pension ;  but  his 
onformity  with  the  proper  requisites,  as  prescribed  by  the  popery  acts,  had  not  been 
ttempted  to  be  proved.  The  court  therefore  could  not  reasonably  entertain  a  doubt 
f  his  having  been  a  papist,  within  the  meaning  of  those  acts,  nor  that  he  remained 
inder  the  disabilities  imposed  by  them,  to  the  end  of  his  lifei  But  if  after  the 
vidence  given  by  the  appellants,  the  Court  could  entertain  a  doubt  of  Lord  Gerald's 
digious  incapacity,  they  ought  to  have  directed  an  issue  to  ascertain  the  same; 
pecifying  the  particular  period  of  his  life,  or  fact  doubted  of,  concerning  such 
digious  incapacity.  That  by  sending  the  appellants  to  law  generally,  to  take 
heir  advantage  there  of  the  religious  incapacity,  without  directing  the 
lature  of  the  action,  or  who  should  be  ihe  plaintiffs  and  defendants 
herein,  and  without  directing  the  depositions  taken  in  the  Chancery 
suse,  to  be  given  in  evidence,  under  the  usual  restrictions  ;  the  appellants 
rere  exposed  to  the  hazard,  trouble,  and  expence  of  several  suits  to  try  their  right,  and 
onld  not  have  the  benefit  of  their  depo8i-[469]-tions  in  the  Court  of  Chancery,  notwith- 
tanding  the  witnesses  might  have  died  since  their  examination,  or  might  not  be  able 
0  attend  to  give  their  evidence  upon  a  trial  at  law,  or  might  reside  out  of  Ireland, 
t  was  therefore  hoped,  that  the  decrees  would  be  reversed ;  and  that  the  appellants 
'(mid  either  be  decreed  to  the  real  estates  in  question,  or  that  a  proper  issue  would  be 
lirected  to  be  tried,  concerning  the  religion  of  the  late  Lord  Kinsale;  with  liberty 
»  give  in  evidence,  on  such  trial,  the  d^>08ition8  of  such  witnesses  examined  in  the 
suse,  as  should  appear  to  be  dead,  or  out  of  Ireland,  or  not  able  to  attend. 

On  the  other  side  it  was  submitted  (C.  Yorke,  A.  Forrester),  that  the  late  deter- 
lination  in  the  case  of  St.  Stephen's  hospital  v.  Swan  (ante.  Case  1 1),  and  the  very 
xeat  one  in  Hobson  v.  Meade  {ante.  Case  13)  made  it  totally  unnecessary  to  repeat, 
nd  again  insist,  that  by  the  very  words  and  intent  of  the  Irish  popery  acts,  such  suits 
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as  the  present  can  be  at  law  only ;  and  consequently,  that  the  Court  of  Chuoet;  it 
Ireland  had  done  perfectly  right  in  refusing  to  grant  the  appellants  an  iMuetotn 
whether  their  father  the  late  Lord  Einsale,  bom  in  1688,  a  reputed  protestantfmnliii 
age  of  nine  years,  as  such  sitting  in  house  of  peers  and  privy  council  of  Ireluid,  ui 
repeatedly  trusted  by  the  crown,  near  72  years  old  when  he  died,  and  now  abond^ 
years  in  his  grave,  was  or  was  not  a  constructive  papist  within  the  meaning  of  tttK 
laws;  and  indeed,  had  those  determinations  never  been,  the  present  attempt  vuit 
odious,  as  neither  would  nor  ought  to  find  the  least  assistance  from  a  court  of  eqiiij 
It  is  the  established  practice  of  those  courts,  upon  the  dismission  of  bills  on  aceonatif 
the  remedy  being  at  law,  to  dismiss  them  generally,  without  giving  liberty  to  reaio 
a  trial  at  law,  the  depositions  taken  in  the  equity  suit  j  for  the  right  being  triibkii 
law,  the  evidence  to  be  given  on  such  trial  must  be  l^al  evidence ;  and  it  would  ns 
only  be  absurd  in  the  Court  of  Chancery,  after  dismissing  the  bill  for  want  of  equilf, 
to  order  evidence  to  be  received  on  a  trial  at  law,  whjch  by  the  rtiles  of  law  isM 
admissiUe;  but  it  would  be  an  inconsistency  in  the  court,  by  granting  an  ism'a 
effect,  where  it  did  not  mean  to  grant  one.  The  decree  therefore,  by  refuting  to  fd" 
any  directions  as  to  reading  the  depositions  at  the  trial,  was  perfectly  right,  andpt» 
cisely  agreeable  to  the  determination  in  Uohion  v.  Meade.  The  appellant*,  bovmr, 
had  good  reason  for  so  strenuously  pressing  this  direction,  since,  considering  theU^ 
rank  and  character  of  the  witnesses  adduced  to  prove  the  late  Lord  Kinoki 
protestantism,  and  the  wretchedness  of  those  brought  to  impeach  it,  a  penonal  mi 
voce  examination  might  have  been  inconvenient;  so  to  prevent  that,  an  affidcritof 
the  death,  absence,  or  inability  of  these  witnesses  to  attend  the  trial,  and  cod* 
quently  the  admitting  their  depositions  to  be  read,  would  have  been  of  great  vt; 
excluding  all  apparent  distinction  of  credibility,  and  putting  the  worst  upoi  i 
footing  with  the  best  testimony.  That  the  retaining  the  bill  iir  part  for  a  year,  ai 
afterwards  dismissing  the  whole  with  costs,  did  not  at  all  distinguish  this  from  tiitcw 
[460]  of  an  original  dismission  with  costs ;  for  the  Court  retained  the  bill  osh  ti 
direct  the  necessary  accounts,  in  case  the  appellants  had  established  their  claim  Mi 
trial  at  law ;  but  they  not  taking  the  advantage  of  the  liberty  reserved  to  them,  & 
Court  was  quite  proper  in  dismissing  their  bill  in  the  whole,  with  costs.  And  thii 
obstinate  refusal  in  the  appellants  to  proceed  before  the  only  competent  juriadietioi, 
all  temporary  bars  being  absolutely  waived  by  the  respondent's  answer,  tufScioitlr 
pointed  out  the  oppressiveness  of  ^e  present  appeal ;  which  it  was  therefore  inpi 
would  be  dismissed  with  exemplary  costs. 

On  the  day  appointed  for  hearing  this  appeal,  the  first  eouneel  for  the  apptO^ 
declared  at  the  bar,  thai  upon  eomidering  the  decree  of  the  Howe,  in  the  trnmii 
Hobson  V.  Meade,  he  could  find  no  subttanfiial  difference  between  that  eate  and^ 
present;  and  therefore  he  thought  it  improper  to  trouble  the  House  with  am/ ary»»f' 
upon  the  point  thereby  decided :  It  was  therefore  ordbrbd  and  adjudgbd,  that  th 
appeal  should  be  dismissed,  and  the  decrees  therein  complained  of  sfSrmed:  Audi: 
was  further  ordbrbd,  tliat  the  appellants  should  pay  the  respondents  £100  fortte 
costs  in  respect  of  the  said  appeal.     (MS.  Jour,  tub  anno  1 76|.  p.  82.) 


Case  1 5. — James  Kealey, — Appellant ;  George  Dawks, — Bespondai 

[26th  February  1770]. 

[Mew's  Dig.  xii.  99.] 

Where  a  bill  is  filed  by  a  proteetant  discoverer,  to  have  the  benefit  of » 1»* 
granted  to  a  papist,  on  the  ground  that  liie  rent  reserved  is  less  than  W 
thirds  of  the  yearly  value ;  the  fact  ought  to  be  ascertained  by  a  jury,  up* 
the  trial  of  a  proper  issue. 

Dbcrbb  of  the  Irish  Exchequer  revbrbko. 

Richard  Dawes,  being  possessed  of  part  of  certain  lands  called  Tirebw  M^ 
Clontoe,  in  the  county  of  Gal  way,  which  belonged  to  the  dean  and  provost  of  Taaa.  («f 
the  residue  of  a  term  of  21  years,  at  the  yearly  rent  of  £30  under  a  lease  granted « 
him  by  the  said  dean  and  provost ;  died  some  time  in  1732  intestate,  leaving  Maig«^ 
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Daves  his  widow,  who  having  adminietered  to  him  became  thereby  eutitled  to,  and 
accordingly  entered  upon  the  said  lands. 

Margaret  Dawee  afterwards  obtained  two  renewals  of  the  lease  from  the  dean  and 
provost,  at  the  same  yearly  rent  of  £30,  the  first  oa  the  24th  of  September  1736,  for 
irhich  she  paid  a  fine  of  £12  besides  receiver's  fees ;  and  the  other  on  the  27^  of  July 
1748,  for  which  she  paid  a  fine  of  twenty  guineas,  besides  the  usual  fees. 

[461]  On  the  27th  of  December  1756,  the  appellant  purchased  of  Mrs.  Dawee  the 
residue  of  her  term  and  interest  in  these  lands,  \mder  the  last  mentioned  lease,  for  the 
lum  of  £20,  and  she  executed  an  assignment  liiereof  to  him  accordingly.  And  on 
the  1st  of  October  1759,  the  appellant  having  surrendered  up  that  lease,  obtained 
from  the  dean  and  provost  a  new  lease  of  the  same  premises,  for  a  term  of  21  years, 
commencing  from  the  27th  of  December  preceding,  at  the  same  rent  of  £30  per  ann. 
for  which  he  paid  a  fine  of  £40.  And  as  the  appellant  had  continued  in  possession  for 
near  four  years,  under  his  derivative  title  from  Mrs.  Dawes,  he  had  not]  the  least 
ipprdiension  that  his  possession  would  be  disturbed,  after  he  had  acquired  such  new 


But  on  the  26th  of  April  1760,  the  respondent  tiiought  proper  to  exhibit  his  bill 
Kgainst  tlie  appellant,  in  the  Court  of  Exchequer  in  Ireland;  charging,  tiiat  the 
sppellant  being  a  papist^  m*  a  person  professing  the  popish  rdigion,  he  was,  under 
tereral  acto  of  parliament  made  in  that  kingdom,  in  the  2d  and  8th  years  of  Queen 
Anne,  for  preventing  the  growth  of  property,  rendo^  incapaUe  of  heading  the  said 
lands,  or  taking  any  benefit  either  from  his  said  purchase  or  renewal :  for  that  the 
uid  reserved  rent  of  £30  was  far  less  than  two  thirds  of  the  yearly  value  of  the  luids 
at  the  time  of  the  last  renewal ;  the  same  having  been  let  by  Mrs.  Dawes  to  several 
tenante  for  a  clear  profit  rent  of  £33.  The  respondent  therefore,  as  the  first  pro- 
testant  discoverer,  prayed  to  have  the  benefit  of  the  appellant's  said  purchase  and 
renewal,  and  to  be  put  into  the  possession  of  the  lands  and  premises,  according  to  the 
purport  of  the  said  acts  of  parliament. 

The  appellant,  by  his  answer  to  this  bill,  denied,  that  to  his  knowledge,  or  belief, 
Mrs.  Dawes  had  ever  let  the  lands  to  any  tenants  or  tenant  at  a  dear  pn^t  of  £33 
pw  ann.  but  admitted,  that  some  poor  persons  did  hold  the  same  of  her  for  a  short 
time  at  a  clear  profit  rent  of  £29  19a  6d.  per  ann.  and  that,  in  order  to  enable  them 
to  pay  such  rent,  they  planted  potatoes  upon  some  part  of  the  lands,  and  turned  other, 
part  thereof  into  tiUage,  whereby  they  destroyed  the  pasture,  and  a  great  part  of  the 
turbary,  and  otherwise  reduced  and  impoverished  the  land  in  such  a  manner,  that 
the  lame  was  of  very  little  value  for  many  years  after. — The  appellant  iisisted,  that 
inch  tenante  would  not  have  paid  so  high  a  rent  for  a  long  term,  nor  would  have  taken 
the  lands  at  that  rent,  erven  for  the  short  term  they  did,  but  for  the  great  advantage  of 
their  being  at  liberty  to  make  the  most  of  the  land  for  that  term,  by  usiiie  it  as  they 
ihould  think  proper  for  their  immediate  profit,  without  any  regard  to  the  injury  which 
the  land  would  thereby  sustain.  That  the  premises  contained  only  60  acres ;  that  the 
reserved  rwit  of  £30  was  at  the  rate  of  lOs.  an  acre ;  and  that  such  reserved  rent,  either 
at  the  time  of  the  appellant's  purchase  from  Mrs.  Dawes,  or  at  the  time  of  the  last 
renewal,  was  not,  to  the  beet  of  his  judgment  and  belief,  at  all  lees  than  two  thirda 
of  the  yearly  valuei.  The  appellant  admitted  the  fact  of  his  being  a  papist,  or  a  person 
professing  ihe  popish  [462]  religion,  as  charged  by  the  bill ;  but  submitted  to  the  court, 
that  under  the  circumstances  of  the  case  he  was  by  no  means  disqualified  to  accept 
and  hold  the  benefit  of  his  said  purchase  and  renewal ;  nor  was  the  said  renewed  lease 
discoverable  by  the  plaintifp,  as  a  protestant  discoverer,  under  or  by  virtue  of  an  act 
of  parliament  then  subsisting. 

The  cause  being  thus  at  issue,  and  the  only  material  fact  to  be  proved  being  the 
yearly  value  of  the  lands  in  question,  several  witnesses  were  examined  on  both  sides  as 
to  that  fact ;  but  upon  this  examination  a  very  great  contrariety  of  evidence  appeared. 
The  respondent's  witnesses  swearing,  that  the  lands  were  of  the  yearly  value  of  £63, 
and  thereby  proving  the  consequential  fact,  that  the  reserved  rent  was  less  than  two 
thirds  of  the  yearly  value ;  while  the  witnesses  examined  on  the  part  of  the  appellant, 
deposed  in  a  dear  and  positive  manner,  from  their  own  knowledge  of  the  quantity, 
quality,  and  condition  of  the  land,  that  it  was  not  worth  more  than  12b.  or  lis.  pec 
acre,  at  the  most,  to  be  let  to  a  responsiUe  tenant  for  a  term  of  21  years ;  and  thereby 
the  annual  value  of  the  whole  was  fixed  at  £42  upon  the  largest  calculation ;  which 
rendered  the  reserved  rent  more  by  40s.  than  two  thirds  of  the  yearly  value. 
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On  the  4tli  of  July  1764  (when  the  cause  had  been  Beveral  days  iu  hearing,)  tk 
Court  made  a  leading  order,  directing  a  trial  at  law  upon  the  following  ias,w,  m 
"  What  the  yearly  value  of  the  lands  in  the  pleadings  mentioned  was,  on  the  '2'i\k<i 
December  1766,  and  the  Ist  of  October  1759."  And  t^at  such  issue  should  be  tried 
by  a  jury  of  the  county  of  Galway,  at  the  next  assizes. 

It  was  understood  by  the  appellant  and  his  counsel,  to  be  the  sense  of  the  Com 
upon  this  hearing,  that  the  issue  so  directed,  was  to  enquire  into  the  value  of  the  lud 
at  those  two  distinct  periods  of  time,  if  the  same  was  to  be  let  for  a  term  of  21  yean  (• 
a-  solvent  tenant;  because  the  appellant's  witnesses  had  uniformly  grounded  tbeii 
opinion  of  the  value  upon  that  supposition :  But  through  the  mistake  or  inattentioii 
of  the  register  in  taking  his  minutes,  the  issue  was  framed  as  above. 

The  appellant,  however,  was  ready  to  meet  the  respondent  upon  a  fair  trial  of  that 
issue,  general  as  it  was ;  but  he  did  not  think  proper  to  take  any  steps  for  that  purpoK, 
so  that  the  matter  slept  for  almost  two  years. 

However,  on  the  8th  of  February  1 766,  the  respondent  gave  notice  of  his  inteDtioi 
to  move  for  a  renewal  of  the  said  order  of  the  4th  of  July  1764 ;  and  the  appellut, 
apprehending  this  to  be  a  very  proper  opportunity  for  rectifying  the  mistake  aboTe- 
mentioned,  caused  a  counter-notice  to  be  given,  signifying,  that  unless  the  respondaot 
would  consent  to  an  amendment  of  the  issue,  by  instiling  therein  the  foUowing  wordt; 
viz.  if  at  such  times  to  be  let  for  a  term  of  21  years  to  a  solvent  tenant;  the  appeiliiit 
would  not  only  oppose  the  intended  motion,  but  ^uld  at  the  same  time  more  to 
rehear  the  cause.  To  this  fair  and  rea-£463]-sonable  proposal  the  respondent  haring 
refused  his  consent,  the  appellant  petitioned  the  Court  for  a  rehearing ;  which  boi^ 
granted,  the  cause  was  accordingly  reheard  upon  that  petition  alone,  no  applicatioD 
having  been  made  by  the  respondent  for  the  like  purpose,  because  he  did  not,  nor  hid 
any  reason  to  object  to  the  order  of  the  4th  of  July  1764. 

This  rehearing  continued  four  days,  viz.  the  18th  and  20th  of  May,  and  the  2M 
and  25th  of  June  1767.  On  the  last  of  which  days,  the  Courl  was  pleased  not  onlvio 
refuse  varying  the  order  complained  of,  as  to  the  form  of  the  issue  thereby  direciei 
but  to  make  an  absolute  decree  for  the  respondent,  as  a  proteetant  discoverer,  aoconi- 
ing  to  the  prayer  of  his  bill ;  to  order  an  injunction  for  the  putting  him  in  poeseBuoE 
of  the  premises,  «knd  to  direct  an  account  of  the  rents  and  profits  thereof  from  &t 
time  of  filing  the  bill. 

From  this  decree,  and  also  from  the  order  of  the  4th  of  July  1764,  the  prueot 
appeal  was  brought;  and  on  behalf  of  the  appellant  it  was  said  (W.  de  Gref, ). 
Skynner)  to  be  an  established  rule,  and  essential  to  the  administration  of  justice  a 
courts  of  equity,  that  in  aU  cMes  where  there  is  any  considerable  contrariety  of 
evidence  upon  a  material  fact,  such  fact  is  sent  to  be  tried  by  a  jury;  b^ore  wiMot 
the  witnesses  being  examined  vivd  voce,  a  more  clear  and  certain  discovery  of  thetrtttk 
may  be  obtained.  That  the  appellant's  case  came  expressly  within  this  rule;  hen 
being  a  flagrant  contrariety  of  evidence  upon  the  only  material  fact  in  issue;  and  t 
fact  on  which  the  rights  of  the  parties  immediately  depended :  for  if  the  reserved  rent 
of  the  lands  in  question  should  turn  out  to  be  more  than,  or  equal  to  two  thirds  of  tiieir 
annual  value,  it  was  clear  the  respondent  was  not  entitled  to  any  part  of  the  rehW 
prayed  by  his  bill.  That  it  was  extremely  material  to  the  discovery  of  this  fad  to 
ground  the  enquiry  upon  the  supposition  which  the  appellant  contended  for ;  nsmelf. 
if  the  lands  were  to  be  let  to  a  solvent  tenant  for  a  term  of  21  years.  For  it«8 
evident,  that  the  appellant's  witnesses  made  this  supposition  the  criterion  of  tii^r 
estimated  value;  and  it  was  no  lees  evident,  that  the  witnesses  for  the  respondent 
proceeded  chiefly  upon  what  had  been  paid  as  a  yearly  rent,  by  persona  wlio  were 
tenants  for  a  much  shorter  term,  not  restrained  by  covenants  to  a  regular  and  proper 
cultivation  of  the  land,  and  who  therefore  conducted  themselves  by  no  other  rule  thta 
their  own  immediate  advantage,  without  any  attention  to  the  future  benefit  or 
detriment  of  the  estate ;  from  whence  a  very  imperfect  idea  was  to  be  formed  of  what 
other  tenants  under  different  circumstances  could  afford  to  pay.  Lastly,  that  tie 
order  and  decree  complained  of  were  inconsistent  with  each  other :  The  one  being 
grounded  on  a  reasonable  doubt,  on  which  side  the  weight  of  evidence  preponderated, 
and  therefore  directing  a  farther  and  more  conclusive  enquiry  into  the  fact: 
whereas  the  other  was  a  final  determination  upon  the  fact,  without 
making  such  farther  enquiry,  and  before  the  doubt  originally  enterttuned  had  beeo 
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in  any  manner  obviated.  A  determination  in  [464]  favour  of  that  party,  who 
expressly  grounded  his  claim  upon  the  truth  of  Uie  fact,  and  who  had  never  com- 
plained, but  acquiesced  in  the  issue  directed  for  the  discovering  that  truth,  and 
clearing  it  from  the  doubt  in  which,  by  a  contrariety  of  evidence,  it  was  necessarily 
involved. 

On  the  other  side  it  waa  insisted  (A.  Wedderburn,  A.  Forrester),  that  the  queation.  as 
to  the  improved  value  of  the  lands,  was  applicable  by  2d  Ann.  to  two  different  periods 
of  time,  either  to  the  year  1765,  when  the  lease  was  purchased,  or  to  the  year  1759, 
when  it  was  renewed  by  the  papist;  and  that  this  must  be  established,  not  by  their 
value  for  a  whole  term  of  21  years,  nor  by  conjectural  uncertain  evidence  of  what  a 
responsible  tenant  would  pay  for  them,  but  by  positive  proof  of  what  the  appellant's 
own  tenants  actually  paid  him  at  both  periods,  and  for  many  years  afterwards,  tiU  he 
turned  them  out;  and  he  who  had  that  evidence  in  his  hands,  would  not  have  waived 
the  real  fact  by  his  answer  and  proofs,  and  recurred  to  speculation,  but  frcnn  a  con- 
sciousness of  the  fact  being  against  him,  and  the  hopes  of  dazzling  and  misleading  a 
jury,  to  think  that  uncertain  which  before  was  clear.  That  the  appellant's  proofs,  if 
any  thing,  proved  too  much ;  for  they  insinuated,  that  the  lands  were  not  worth  even 
the  yearly  rent  reserved  to  the  church ;  and  yet  he  first  bought  them  for  £20,  renewed 
them  for  £AQ,  reheard  the  cause  in  1767 ;  and  in  1768,  when  9  years  of  the  21  were 
run  out,  thought  them  still  worth  an  appeal,  at  the  peril  of  a  recognizance  of  £200 
and  was  now  hearing  that  appeal  in  1770,  at  a  certain  and  great  expence>,  with  a  view 
only  of  being  let  into  a  still  further  great  expence,  of  a  trial  by  jury ;  and  all  this  for 
the  short  residue  of  a  term  of  years  in  lands,  which  he  would  represent  as  at  most 
not  worth  above  £16  per  ann.  That  by  the  rehearing,  though  applied  for  by  one 
party  and  for  a  single  purpose  only,  the  cause  was  entirely  open  to  the  review  of  the 
Court,  where  a  new  judge  then  presided;  and  the  proposed  variation  of  the  issue 
necessarily  renewed  and  brought  on  the  consideration  of  the  wh(4e  evidence,  when  the 
very  circumstances  which  induced  the  Court  to  reject  the  proposition  for  the  trial  of  a 
question,  neither  ad  idem  or  consonant  to  law,  naturally  led  them  to  determine  upon 
the  certain  and  uncontradicted  evidence  then  before  them,  without  putting  the  parties 
to  the  expence  of  a  trial  at  law,  for  which  the  Court  saw  no  occasion. 

After  hearing  counsel  on  this  appeal,  it  was  ordkbkd  and  adjudobd,  that  the  decree 
of  the  26th  of  June  1767  should  be  reversed.  And  that  in  the  decree  of  the  4th  of  July 
1764,  the  words  "  what  the  yearly  value  of  the  lands  in  the  pleadings  mentioned  was," 
should  be  left  out;  and  the  words  "  whether  £30  a  year  was  less  than  two-thirds  of  the 
yearly  value  of  the  lands  in  the  pleadings  mentioned  to  be  let  for  21  years  to  a  solvent 
tenant,"  should  be  inserted  instead  thereof :  And  that  the  said  decree  thus  amended 
ahould  be  affirmed.     (MS.  Jour,  tub  anno  1770.  p.  213.) 


[465]  Case  16. — James  Cusack  &  Ux., — Appellants;  Ford  Gilbert  and 
otbets, — Respondents  [25th  January  1773]. 

[Mew's  Dig.  i.  336 ;  xii.  98.] 

No  part  of  the  popery  laws  prohibit  a  papist  from  devising  his  lands  to  a  pro- 
testant  trustee,  to  be  sold  bona  fide  for  the  payment  of  his  debts,  legacies,  and 
funeral  expences;  because  none  but  a  proteetont  can  in  that  case  become  a 
purchaser,  and  a  papist  cannot  thereby  in  any  shape  acquire  a  dominion  over 
the  lands,  without  subjecting  himself  to  a  discovery. 

Where  a  party  to  a  suit  sells  and  conveys  all  his  right  and  interest  under 
the  decree  to  another  for  a  valuable  consideration,  such  sale  and  conveyance  is 
an  absolute  bar  to  an  appeal  from  that  decree. 
Dbcrbsb  of  the  Irish  Exchequer  affirmed. 

In  November  1745,  John  Ford  died  without  issue,  leaving  three  sisters,  Ann, 
Catherine,  and  Mary,  his  heirs  at  law. 

Ann  married  George  Cruise,  who  died  in  the  year  1721,  leaving  two  sons,  who 
died  without  issue,  and  a  daughter  the  appellant  Angelina ;  having  made  a  will,  and 
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appointed  James  Cruise  and  the  said  John  Ford  his  executors ;  Ford  alone  proved  tke 
will,  and  poBseesed  all  or  the  greatest  part  of  his  effects,  which  he  never  accounted  fu 
or  paid  to  the  said  Angelina,  who,  in  the  year  1726,  intermarried  with,  the  ^peilmt 
James. 

Catherine  married  George  Gilbert,  and  died,  leaving  two  sons,  William  and  the 
late  respondent  Robert  Gilbert,  who  died  after  his  answer  was  put  in  to  the  appeil; 
William  died,  leaving  one  son  Peter,  who  afterwards  died  without  issue. 

Mary  the  third  daughter  died  unmarried,  and  without  issue. 

The  appellant  Angelina,  some  years  after  her  marriage,  by  her  uncle's  desire,  lired 
in  the  house  with  him,  and  she  and  her  husband,  the  a{)p^ant  James,  transacted  all 
his  business  and  affairs  for  some  years  before  his  death,  and  he  always  expressed  de 
greatest  affection  for  them  and  their  children :  And  in  order  to  make  them  teat 
compensation  for  the  effects  of  her  father,  which  he  had  not  accounted  for,  and  for 
the  services  the  appellants  had  done  him  in  transacting  his  business,  and  for  mtki^ 
a  proper  provision  for  his  niece  and  her  children,  he,  on  the  26th  of  October  IIH. 
executed  two  bonds,  in  the  penal  sum  of  ;&1600  each,  the  one  conditioned  for  pajmeat 
of  £800  on  the  26th  of  October  then  next,  to  the  appellant  Angdina,  the  other  for 
payment  of  the  like  sum  to  the  respondent  Bridget,  a  daughter  of  the  appellut's; 
and  on  the  2d  of  July  1745,  he  executed  another  bond  of  the  same  penalty  and  cog- 
dition  to  the  appejllant  Angelina,  and  a  fourth  bond  of  the  same  penalty  and  ud- 
dition,  on  the  9th  of  the  same  month,  and  he  likewise  executed  warrants  of  attomeTta 
confess  judgments  on  the  said  several  bonds,  and  such  judgments  were  aocordiiflr 
entered  up  in  his  lifetime. 

At  the  time  of  the  execution  of  these  bonds,  John  Ford  was  possessed  of  the  town 
and  lands  of  Ballyronan  in  the  county  of  Widdow,  under  a  lease  for  three  li«i,  «t 
the  yearly  rept  of  £2  28.  lO^d.  and  of  Hall's  farm  in  the  said  county,  under  a  [4fiQ 
lease  for  three  lives,  at  the  yearly  rent  of  £6  ;  he  had  likewise  a  reiversionary  lessee* 
both  Ballyronan  and  Hall's  farm  for  999  years,  to  commence  at  the  expiration  of  thm 
lives,  at  the  yearly  rent  of  £9  lOs.  for  both  the  said  farms.  He  was  also  seised  of  tbe 
town  and  lands  of  Kildea,  under  a  lease  of  three  lives,  with  a  covenant  of  reoewsi  for 
ever,  at  the  yearly  rent  of  £20  and  a  fine  of  five  pounds  on  the  fall  of  a  life,  and  of  tfae 
town  and  lands  of  Teatore,  alias  Tittore,  under  a  lease  for  three  lives,  at  the  ynrlj 
rent  of  £20,  with  a  reversionary  term  for  31  years,  to  commence  at  the  failure  or  ei- 
piration  of  the  said  lives,  at  the  yearly  rent  of  £25,  all  which  lands  he,  1^  indenture  of 
lefise,  dated  the  27th  of  June  1745,  demised  to  the  appellant  Angelina  for  31  yesn. 
commencing  from  the  25th  of  March  preceding,  at  the  yearly  rent  of  £100,  which  m 
full  two  thirds  of  the  then  improved  yearly  value  of  the  lands. 

On  the  15th  of  July  1745,  Mr.  Ford  made  his  will,  and  thereby  devised  to  John 
Darcy  esq.  who  was  grandfather  of  the  respondent  Elizabeth  Darcy,  all  his  terms  or 
leases  for  lives  and  years,  to  be  disposed  of  by  him  to  the  beet  advantage,  and  thereoat 
to  pay  all  his  debts,  legacies,  and  funeral  expences;  and  after  bequeathing  a  legacy  of 
£40  to  the  late  respondent  Robert  Gilbert,  and  several  other  legacies,  he  appointed 
his  niece,  the  appellant  Angelina,  sole  executrix ;  to  whoip  he  bequeathed  aH  Jiii 
ready  money,  platel,  household  goods,  debts  due  to  him,  and  all  other  his  pewmsi 
estate  whatsoever,  excluding  all  others  from  distributive  shares ;  and  declared,  tiit 
this  bequest  was  not  to  be  taken  in  anywise  as  a  compensation  for  the  debts  due  from 
him  to  his  said  niece.  On  the  17th  of  November  following  he  died,  without  reroldng 
or  altering  his  will,  which  the  appellant  Angelina  soon  afterwards  proved  in  the  Pre- 
rogative Court  of  Ireland. 

The  appellant  James  Cusack,  and  his  wife,  and  also  all  their  children,  were  at  to 
time  papists. 

On  the  12th  of  June  1746,  the  late  respondent  Robert  Gilbert  filed  his  bill  in  Utt 
Court  of  Exchequer  in  Irdand,  as  a  protestant  discoverer,  against  the  appeilants,  the 
respondent  Bridget,  and  the  said  John  Darcy ;  wid  on  the  19th  of  February  foUowias, 
he  filed  an  amended  bill  against  the  same  parties,  grounded  on  the  several  acts  is 
that  kingdom,  of  the  2d  and  8th  of  Queen  Anne,  to  prevent  the  furtiier  growth  d 
popery ;  charging,  among  other  things,  that  the  aforesaid  devise  to  John  Darcv.  who 
was  a  protestant,  was  in  trust  for  papists,  and  calculated  merely  to  dude  the  ad»; 
that  the  debts  in  the  will  mentioned  to  be  due  to  the  appellant  Angelina  were  not  nd, 
but  contrived  to  incumber  the  lands ;  that  the  lease  to  the  appeUant  Angelina  wu 
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made  to  commence  on  some  day  subsequent  to  the  execution  thereof,  and  that  a  rent 
was  reserved  less  than  two  thirds  of  the  full  improved  yearly  value,  and  that  it  was 
not  warranted  by  the  aforesaid  acts  :  That  the  devise  to  Mr.  Darcy,  the  several  securi- 
ties above-mentioned,  and  the  lease  for  31  years,  were  all  calculated  to  cover  the  lands 
from  a  real  proteetant  discoverer,  and  to  evade  the  popery  laws ;  [467]  and  therefore 
praying,  as  a  protestant  discoverer,  to  be  decreed  to  the  benefit  of  die  said  devise, 
securities,  and  lease.  And  on  the  19th  of  February  1754,  the  late  respondent  filed 
another  bill,  which  he  amended  on  the  18th  of  November  1756,  praying  in  like  manner 
to  be  decreed  to  another  denomination  of  land  (being  the  lands  of  Tittore)  not  men- 
tioned in  any  of  the  former  bills,  but  which  was  demised  by  the  said  lease  for  31  years, 
and  claiming  all  the  said  lands  as  a  protestant  discoverer ;  and  also  charging,  that  he 
was  the  next  protestant  heir  at  law  to  John  Ford,  his  nephew  Peter  Gilbert,  son  of  his 
eldest  brother  WiUiam,  being  some  time  before  dead  without  issue. 

To  these  several  biUs  the  appellants  put  in  their  answers,  by  which  they  admitted 
that  the  testator  John  Ford  was  possessed  of  the  several  lands  for  the  several  terms  in 
the  bills  mentioned ;  and  that  he  executed  the  said  lease  for  31  years,  and  likewise  duly 
made  his  will,  and  thereof  appointed  the  appellant  Angelina  sole  executrix,  who  upon 
his  death  proved  the  same  in  the  Prerogative  Court  of  the  Archbishop  of  Dublin ; 
admitted  ihey  were  papists,  but  denied  that  the  devise  in  the  will  to  John  Darcy  was 
in  trust  for  and  for  the  use  and  benefit  of  the  appellants  or  either  of  them,  or  for  any 
other  papist  or  person  professing  the  popish  religion,  or  that  the  same  was  calculated 
to  elude  the  acte  made  in  that  kingdom  to  prevent  the  further  growth  of  popery  : 
And  said,  that  the  debts  mentioned  in  the  will  to  be  due  to  the  appellant  Angdina 
from  the  testator,  and  on  which  judgment  had  been  obtained  against  him  in  his 
lifetime,  were  not  contrived  to  load  or  incumber  the  lands,  and  by  that  means  elude  or 
evade  the  said  acts ;  but  were  created  by  the  testator,  as  well  out  of  regard  and  aSeo- 
tion  for  the  appellants,  as  to  make  them  a  satisfaction  for  several  sums  of  money 
which  had  come  to  his  hands,  belonging  to  the  appellant  Angelina,  as  eizecutor  of  her 
father,  and  for  which  he  never  had  accounted ;  and  as  to  the  lease  for  31  years,  they 
said  there  was  reserved  a  rent  more,  and  not  less  than  two  thirds  of  the  improved 
yearly  value  of  the  premises,  at  the  time  of  making  thereof ;  and  that  the  appellant 
James  was,  before  the  execution  of  it,  in  possession  of  the  premises,  under  a  verbal 
agreement  lAade  previous  to  the  lease. 

The  said  John  Darcy  by  his  answer  said,  he  did  not  know  that  such  devise  to  him 
was  in  trust,  or  for  the  benefit  of  the  appellants  or  either  of  them. 

From  the  time  of  putting  in  the  last  answer  of  the  appellants  to  these  several 
amended  bills,  which  was  on  the  15th  of  February  1757,  the  respondent  Gilbejrt, 
though  frequently  called  upon  by  the  appellants  agents,  never  thought  proper  to 
proceed  in  his  suit  till  the  year  1764,  when  he  again  amended  his  bill,  stating  the  death 
of  his  elder  brother  WiUiam,  and  the  death  of  his  son  Peter,  by  which  he  became  the 
next  protestant  heir  to  John  Ford,  and  therefore  praying  to  be  decreed  to  the  benefit 
of  the  said  devise,  lease,  and  securities  as  such. 

[468]  The  appellants  pu^  in  their  answer  to  this  bill,  which  was  to  the  same  effect 
as  their  former  answers ;  and  the  respondent  having  replied,  issue  was  joined,  and 
several  witnesses  were  examined  on  the  part  of  the  respondent  to  prove  his  being  a 
protestant,  and  the  value  of  the  lauds  contained  in  the  lease  for  31  years.  The  wit^ 
nesses  who  were  examined  as  to  the  value  were  Dominick  Doyle,  Murtagh  Bume,  and 
Martin  Malone,  whose  evidence  went  to  their  bdief  of  the  value  of  the  lands,  by  the 
acre,  at  the  time  of  the  death  of  the  testator  John  Ford,  which  happened  near  five 
months  after  the  time  of  making  the  lease,  and  not  at  the  time  of  the  commence- 
ment of  making  Ihe  lease ;  and  the  number  of  acres  was  only  from  the  computation  of 
the  country,  and  not  from  any  actual  admeasurement,  or  other  matter  to  guide  them 
in  the  number  of  acres  specified  in  the  original  leasee  msfce  to  John  Ford,  a  groat 
number  of  years  previous  to  his  death. 

The  appdlants  did  not  examine  any  witnesses  in  the  original  cause,  but  filed  a 
cross  bill,  stating  that  the  appellant  James  had  for  several  years  been  a  protestant 
of  the  church  of  England,  and  that  on  account  of  his  parents  having  been  papists,  he 
had  been  advised  that  a  regular  conformity  was  necessary,  and  he  had  therefore  duly 
conformed  to  the  estaUished  church,  and  had  performed  the  several  requisites,  and 
filed  the  proper  certificates  enjoined  by  law :  That  the  lease  granted  to  the  appellant 
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Angelina  was  at  a  rent  full  two  thirds  of  tiie  yearly  improved  value  of  dielinii; 
and  praying  that  the  Bereral  freehold  and  leasehold  interests  of  the  testator  mi^tk 
sold,  for  the  purposes  in  the  vill,  and  applied  in  discharge  of  his  several  debts  d 
legacies,  and  the  residue  paid  to  the  appellant  James  in  right  of  his  wife;  and  dut 
the  respondent  Gilbert  might  be  restrained  from  proceeding  in  hia  casse  till  \i 
should  answer  the  cross  bill,  and  that  both  causes  might  be  heard  togetiier, 

As  soon  as  the  late  respondent  Gilbert  had  answered,  the  appeUants  filed  thai 
replication,  and  the  issue  being  joined,  several  witnesses  were  examined  for  & 
appellants,  who  fully  proved  the  value  of  the  lands,  and  that  the  reseped  rent  ni 
more  than  two  thirds  of  the  improved  yefu-ly  value. 

On  the  9th  of  November  1768,  both  causes  came  on  to  be  heard,  idiich  owtisied 
on  the  10th  and  part  of  th^  12th,  and  the  Court  having  refused  to  hear  the  enridcoee 
taken  in  the  cross  cause  read,  were  pleased  to  decree  that  the  late  respondent  Boboi 
Gilbert  was  entitled,  from  the  time  of  filing  his  amended  bill  as  a  protettant  db- 
ooverer,  and  under  and  by  virtue  of  the  several  acts  of  that  kingdom  to  prereottie 
growth  of  popery,  to  the  benefit  of  the  lease  by  John  Ford  madsj  to  the  appdv^ 
Angelina  Cusack,  bearing  date  the  27th  of  June  1745,  for  the  term  of  31  Tears,  fna 
the  26th  of  March  preceding,  and  to  the  full  benefit  of  the  lands  therdaj  demited: 
And  ordered  an  injunction  to  issue  to  put  the  late  respondent  Gilbert  in  poHesti 
thereof ;  and  referred  it  to  the  Chief  Remembrancer,  to  take  an  account  of  the  cleii 
yearly  issues  [469]  and  profits  of  the  said  lands,  from  the  time  of  filing  the  amodd 
bill  of  the  23d  of  December  1749,  and  by  whom  received ;  and  the^  late  responded 
Gilbert  was  to  be  at  liberty  to  make  up  and  inrol  the  said  decree  with  costs. 

The  appellants  being  advised  to  present  a  petition  for  rehearing  the  cauaee,  & 
same  was  granted,  and  they  were  heard  on  the  23d  of  the  said  month  of  NoTember, 
when  the  Court  afSrmed  the  decree  with  this  variation,  that  the  plaintiff's  billr « 
far  as  it  sought  to  be  decreed  to  tha  original  leases  made  to  the  said  John  Ford,  ud 
the  several  securities  in  the  pleadings  mentioned,  should  be  dismiBsed. 

The  original  appeal  in  this  cause  was  brought  from  both  the  decrees ;  the  en* 
appeal  was  only  from  the  decree  of  the  23d  of  November,  so  far  aa  the  same  diimi«d 
the  respondent's  bill,  as  to  the  original  leasee  and  securities  therein  mentioned. 

In  support  of  the  original  appeal  it  was  said  (A.  Wedderbum,  J.  Dunning),  tim 
by  the  Iridi  act,  2  Ann.  s.  8.  "  All  papists  are  disabled  from  purchasing  landa,  orur 
leases  or  terms  of  lands,  other  than  terms  of  years  not  exceeding  31  years,  -vheroiit 
rent,  not  less  tlian  two  thirds  of  the  improved  yearly  value  at  the  times  of  making so^ 
lease,  shall  be  reserved  during  such  term."  That  the  point  in  issue  in  the  cause  m 
the  value  of  the  lands  demised  to  Angdina  at  the  time  of  making  the  lease;  buttk 
late  respondent  produced  no  proof  whatever  of  the  value  of  the  lands  at  that  tin* 
nor  ever  attempted  it :  The  only  thing  he  endeavoured  to  prove,  was  the  valueof  t* 
lands  at  a  period  near  five  months  subsequent  to  the  time  of  making  the  leaa&  t» 
the  time  of  Mr.  Ford's  death,  which  happened  on  the  17th  of  November  1745,  wbenf 
the  lease  was  made  on  the  27th  of  June  preceding ;  and  consequently  the  OouA 
at  the  time  of  pronouncing  the  decree,  had  no  evidence  of  the  valuta  of  the  1m» 
demised,  at  the  time  of  making  the  /etue,  before  them,  as  required  by  thestt" 
parliament.  That  as  the  cause  was  heard  upon  the  ex  parte  evidence  of  the  l»to* 
spondent,  and  as  he  was  endeavouring  to  avail  himself  of  a  penal  statute  a^ 
the  appellants,  his  evidence  ought  to  be  clear  and  inoontrovertiUe ;  and  yet  it  '^'' 
other  respects,  besides  those  already  mentioned,  loose,  inconclusive,  and  su^icu"*? 
for  none  of  his  witnesses  swore  that  the  lands  demised  were  worth  any  «rft»siia 
at  the  time  of  Mr.  Ford's  death,  but  that,  by  the  computation  of  the  country,  thelM"* 
contained  a  certain  number  of  acres,  and  that  they  believed  each  acre  was  w)™* 
certain  yearly  rent:  And  yet  tiie  number  of  acres  so  sworn  to  greatly  exceeded oj 
number  specified  in  the  c>riginal  leases  made  to  Mr.  Ford  long  before  his  death;  ^ 
it  must  be  presumed,  that  ike  original  lessor  and  lessee  were  better  acquaintad  ^ 
the  real  number  of  acres  demised  tlian  the  witnesses,  who  were  all  poor  and  lUitaw 
people ;  one  being  a  butcher,  another  a  labourer,  and  the  third  an  alehousfrlKI*^ 
and  swearing  to  the  number,  not  even  as  to  their  own  knowledge  and  ^'™'^  ; 
the  c<»nputata(Mi  of  the  [470]  country.  That  this  lease  waa  made  to  tha  'PPf 'I 
Angdina  during  the  height  of  the  rebellion  in  Scotland,  when  the  value  of  l*"^*^ 
remarkably  in  the  kingdom  of  Ireland  ;  and  the  late  respondent  never  at4 
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make  any  proof  trhatsoefver  of  the  value  of  these  lands  till  20  years  had  elapsed  after 
the  oommencement  of  the  lease.  Besides,  fU^most  the  whole  of  the  demised  lands 
were  mountainous.  That  the  appellants  laboured  under  every  disadvantage  in  the 
original  cause,  which  was  protracted  by  the  respondent  Gil!>e(rt,  by  every  kind  of 
delay  and  ezpence,  so  that  the  appellants  were  prevented  from  letting  any  part  of  the 
estate;  and  Mr.  Darcy,  the  trustee,  was  likewise  prevented  from  selling  any  part  of 
it  for  the  purposes  of  the  testator's  will.  That  by  these  means  the  appellant  James's 
circumstances  were  so  greatly  reduced,  that  he  was  for  a  long  time  confined  in  prison, 
and  absolutely  incapable  of  advancing  monies  for  the  defence  of  the  cause.  That 
Gilbert,  taking  advantage  of  such  poverty  and  situation,  immediately  replied,  and 
examined  his  witnesses,  and  set  down  the  cause  for  hearing ;  and  no  witnesses  having 
been  examined  on  the  part  of  the  appellant  Jam^,  he  was  obliged  to  file  his  cross 
bill,  in  order  to  give  him  an  c^portunity  of  examining  his  witnesses;  whose  deposi- 
tions, if  allowed  to  have  been  r«Ml,  would  have  fully  proved,  that  the  rent  to  be  paid 
by  the  app^Iants  far  exceeded  two  full  thirds  of  the  yearly  value  of  the  estate  at  the 
time  of  the  testator's  granting  the  lease  to  Ihem ;  ajid  if  it  had  increased  in  value 
afterwards,  it  was  from  their  own  improvements.  But  as  there  clearly  appeared  to 
be  a  contrariety  of  evidence  as  to  this  fact,  the  Court  ought  at  least  to  have  directed  an 
issue  to  try  what  was  the  real  value  of  the  lands  at  the  time  of  granting  the  lease ; 
and  which  the  appellants  then  offered  to  try,  at  the  peril  of  costs. 

With  respect  to  the  cross  appeal  it  was  said,  that  the  late  respondent's  bill  being 
dismissed  as  to  the  original  leasee  and  securities,  and  he  having  since  died,  his  claim 
to  those  leases  and  securities  was  totally  extinct ;  and  as  every  popular  suit  dies  with 
the  discoverer  or  informer,  his  representative  and  heir  at  law,  the  present  respondent, 
had  no  right  to  his  cross  appeal  respecting  such  original  leases  and  securities.  And 
with  respect  to  the  late  respondent's  claim,  as  thei  next  protestant  heir  at  law  of  John 
Ford,  it  would,  upon  considering  his  case,  be  found  to  have  no  manner  of  weight, 
and  seemed  to  have  been  thrown  in  as  a  sort  of  varnish  over  the  less  respectable  title 
of  a  protestant  discoverer ;  in  which  light  alone  he  sued  for  the  first  ten  years  of  his 
prosecuting  this  suit,  until  the  deatii  of  his  nephew  Peter  Gilbert,  son  of  his  elder 
brother  William,  who  in  his  lifetime  never  gave  the  appellants  any  trouble,  or  com- 
menced any  suit  against  them.  But  supposing  the  present  respondent  to  have  a 
right  to  a  cross  appeal  as  heir  at  law  and  administrator  of  the  late  respondent,  con- 
sidered as  a  protestant  discoverer ;  yet  he  would  be  found  in  that  capacity  to  have 
no  right  whatsoever,  under  any  [471]  of  the  Irish  popery  acts,  to  the  said  securities 
and  original  leases ;  for  both  the  letter  and  spirit  of  those  laws  were  calculated  to 
prevent  papists  from  acquiring  any  interest  in  lands,  other  than  leases  for  31  years, 
upon  the  terms  therein  specified.  The  appellants  acquired  no  other  interest  whatso- 
ever in  the  lands  in  question ;  but  insisted  that  the  representative  of  Mr.  Darcy,  the 
trustee),  should  sell  the  lands  so  devised  to  him  by  Ford,  in  order  to  pay  his  debts,  etc. 
and  which  would  have  been  long  since  done,  if  the  litigiousness  of  the  late  respondent 
had  not  prevented  it.  Besides,  no  part  of  the  popery  laws  prohibited  a  papist  from 
devising  his  lands  to  a  proterstant  trustee,  to  be  sold  bona  fide  for  the  payment  of  his 
debts,  legacies,  and  funeral  expences :  Because  no  person  but  a  protestant  could  in 
that  case  become  a  purchaser ;  and  a  papist  could  not  thereby-  in  any  shape  acquire  a 
dominion  over  the  lands,  without  subjecting  himself  to  a  discovery. 

On  the  part  of  the  respondent  in  the  original  appeal  it  was  said  (E.  Thurlow,  A. 
Forrester),  that  the  late  respondent  Robert  Gilbert,  in  March  1769,  above  three  months 
after  the  decrees  appealed  from  were  pronounced,  and  near  eleven  months  before  the 
appeal  was  presented,  sold  and  conveyed  all  his  right,  title,  and  interest  under  those 
decrees  for  a  valuable  consideration ;  and  that  such  sale  and  conv^ance  was  an 
absolute  bw  to  the  appeal,  or  else  no  person  purchasing  under  a  decree  could  ever 
be  safe  while  there  was  a  possibility  of  its  being  appealed  from.  But  as  to  the  merits 
of  the  case,  the  lands  leased  by  Ford  to  the  appdlant  Angelina  were  proved  by  two 
witnesses  to  be  let  at  less  than  two-thirds  of  the  improved  value,  if  leased  to  a  8(dvent 
tenant,  for  they  appeared  to  be  worth  £200  yearly,  and  the  rent  reserved  was  only 
£100.  The  appellant  Angelina  was  allowed  to  be  a  papist,  and  the  late  respondent 
was  proved  to  be  a  protestant,  and  born  of  protestant  parents.  His  right  therefore  to 
this  lease  as  the  first  protestant  discoverer  was,  under  the  Irish  popery  acts,  clear  and 
undeniable.     That  the  examination  of  witnesses  in  the  cross  cause  on  the  part  of  the 

803 


Digitized  by 


Google 


V  BBOWN.  POWER  V.  WINDIS  [l775] 

appellants,  after  publication  in  the  original  cause  had  so  long  been  passed,  and  after 
an  express  refusal  by  the  court  in  that  causey  was  an  absolute  nullity;  and  therefore 
the  depositions  taken  on  that  occasion  werq  very  justly  rejected.  None  of  th«n 
could  be  made  use  of  to  contradict  the  testimony  of  the  respondent  Gilbert's  witnemi 
as  to  the  yearly  value  of  the  lands,  so  as  to  lay  a  foundation  for  directing  an  issue  to 
try  such  value :  and  indeed  the  directing  of  such  an  issue  now  would  be  as  great  «a 
inlet  to  perjury,  as  to  have  directed  a  new  commission,  after  publication  had  pasMd 
in  the  original  cause. 

As  to  Uie  securities  executed  to  the  appellants  by  Ford,  they  had  admitted  by  their 
answer,  that  they  never  gave  any  consideration  for  them.  Indeed,  they  were  not  abl» 
to  give  any.  Ford  was  proved  to  have  considered  them  only  in  the  light  of  poor  re- 
lations, whose  chief  dependance  was  upon  him,  and  to  have  at  several  times  lent  tbe 
appellant  Jamofs  small  sums  of  money  to  enable  him  to  buy  wood.  It  was  also  proved, 
that  for  a  considerable  time  before  [472]  his  death,  they  in  his  state  of  dotage  gained 
such  an  influence  and  ascendancy  over  him,  that  he  did  whatever  they  pleased.  Theo 
it  was  that  they  obtained  the  bonds  in  question,  for  giving  a  colour,  if  possible,  to  the 
lease ;  but  for  securing  to  themselves,  at  all  events,  a  good  part  of  his  effects,  which 
were  proved  to  have  amounted  to  between  £5000  and  £6000.  That  this  series  of 
fraud,  and  the  settled  intent  to  evade  the  popery  laws,  appeared  as  wdl  upon  the  fice 
of  the  will  made  for  Ford,  as  by  the  subsequent  conduct  of  the  parties.  His  will  vu 
dated  on  tbe  15th  of  July  1745,  when  he  wa«  proved  to  be  92  years  old,  and  in  a  state 
of  the  greatest  debility  both  of  mind  and  body :  he  died  in  four  months  afterwards; 
and  though  debts  and  legacies  and  funeral  expences  require  immediate  payment  and 
satisfaction,  the  trust  for  that  purpose  remained  unexecuted  at  the  ^d  of  25  yean; 
and  the  appellants  had  all  along  remained  in  the  perception  of  the  renta  and  profiti 
of  the  trust  estate,  by  the  connivance  of  the  trustee  and  his  repreeentatiTes.  There 
could  not  surely  be  a  stronger  evidence  of  this  trust  in  Darcy  being  a  mere  sham,  and 
calculated  only  for  securing  to  the  papist  cettui  que  trust,  the  enjoyment  of  the  estate^ 
in  direct  opposition  to  the  popery  acts ;  no  creditor,  legatee,  or  undertaker  having 
ever  appeareid  to  compel  an  execution  of  the  trust.  In  fact  there  was  no  creditor  fact 
the  appellants,  and  only  a  few  trifling  legacies,  whereof  that  of  £40  to  the  late  n- 
spondent  Gilbert  was  the  principal. 

After  hearing  counsel  on  these  appeals,  it  was  obdbbbd  and  adjudobd,  that  tl» 
original  appeal  should  be  dismissed,  and  the  decrees  therein  cwnplained  of  affirmed: 
and  it  was  further  obdbrbd,  that  the  cross  appeal  should  be  dismissed,  the  same  being 
abated  by  the  death  of  Robert  Gilbert,  the  original  app^ant  in  that  appeal.  (US. 
Jour,  tub  anno  177f.  p.  141.) 


Cask  17. — ^David  Power, — Appellant;  Samuel  Windis, — Resp<mdaU 

[15th  May  1775]. 

[Mew's  Dig.  xii.  98.] 

A  lease  granted  to  a  papist  at  the  full  improved  yearly  value,  but  to  commoioe 
at  the  next  succeeding  quarter-day,  is  not  such  a  future  or  rem«ionary  lease 
ae  papists  are  by  the  popery  laws  precluded  from  taking. 

Decrek  of  tile  Irish  Chancery  reversed. 

This  decision  is  an  evidence  of  the  increase  of  that  liberality  of  spirit 
which,  not  long  af^er,  dictated  the  repeal  of  the  laws  which  gave  rise  to 
the  preceding  series  of  cases.  They  afford  evidence,  if  it  were  needed,  aft  weD 
of  the  ingenuity  that  will  ever  be  practised  to  secure  property,  as  of  the  frauds 
resulting  from  penal  laws  of  too  severe  a  nature;  the  former  through  a  motive 
surely  defensible,  the  latter  frequently  through  an  unjustifiaUe  spirit  of 
avarice  and  oppression. 

Thomas  Wyse,  deceased,  being  seised  in  fee  of  the  town  and  lands  of  Ballydavid 
in  the  barony  of  Gualtior,  did,  l^  deed  duly  executed  by  him,  empow»-  Xicholas 
Wyse,  one  of  his  agents  [473]  and  receivers,  to  demise  and  let  the  Lands  of  Ballydavid 
for  such  term  and  at  such  yearly  rent  as  he  should  think  proper ;  and  Nichdaa  Wvse. 
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under  this  power,  by  lease,  dated  the  16th  of  January  1764,  in  the  name  and  as  the 
act  and  deed  of  Thomas  Wyse,  demised  theee  lands  of  Ballydavid  to  the  appellant 
for  31  years,  to  commence  from  the  25tih  gi  March  then  next,  at  the  yearly  rent  of  £78 
for  the  first  three  years,  and  j£80  sterling  for  the  residue  of  the  term ;  under  which 
lease  the  appellant  entered  into  possession  of  the  lands,  and  regularly  paid  the  re- 
served reni^  from  time  to  time,  to  Wyse  or  his  agents,  and  took  receipts  for  the  same. 

Thomas  Wyse  afterwards  died,  leaving  Francis  Wyse  his  eldest  son  and  heir  alt 
law,  who  became  entitled  to  the  fee  and  inheritance  of  these  lands,  and  to  the  rent 
payable  thereout  under  the  lease. 

By  an  act  of  parliament  made  in  Ireland,  in  the  zd  year  of  Queen  Anne,  c.  6.  s.  6. 
"  for  preventing  the  further  growth  of  popery,  every  papist,  or  person  professing 
the  popish  religion,  from  the  25th  of  March  1703,  is  disabled  to  purchase,  either  in 
his  own  name  or  in  the  name  of  any  other  person,  to  his  use  or  in  trust  for  him,  any 
manors,  lands,  tenements,  or  hereditaments,  or  any  rente  or  profits  out  of  the  same,  or 
any  leases  or  terms  other  than  any  term  of  years  not  exceeding  31  years,  whereon  a 
rent  not  less  than  two-Uiirds  of  the  improved  yearly  value,  at  Ithe  time  of  making 
Buch  lease,  shall  be  reserved  and  made  payable  during  such  lease;  and  all  estates, 
torms,  or  any  other  interests  or  profits  whatsoever,  other  than  such  leasee  as  aforesaid, 
purchased  by  or  for  tiie  use  of  such  papist,  or  upon  any  trust  or  confidence,  mediately 
or  immediately,  to  or  for  his  use  and  advantage,  shall  be  utterly  void." 

The  respondent,  in  Michaelmas  term  1770,  filed  his  bill  in  the  Court  of  Chancery 
in  Ireland,  stating  the  matters  aforesaid,  and  that  the  appellant  was  at  the  time  of 
taking  the  lease  a  papist ;  that  he  the  respondent  was  a  protestant,  and  as  such,  and 
as  the  firM  real  protestant  discoverer,  was  entitled  to  have  the  benefit  of  the  articles 
or  lease,  in  r^ard  the  same  was  made  to  commence  in  reversion,  or  on  a  future  day ; 
and  to  an  account  of  the  rents,  issues,  and  profits  of  the  said  lands  of  Ballydavid  since 
the  making  thereof.  And  he  accordingly  prayed  to  be  decreed  to  the  benefit  of  such 
estate  and  interert  as  the  appellant  had  therein  under  the  said  lease  or  agreement, 
and  to  be  quieted  and  established  in  the  possession  thereof. 

The  appellant  put  in  his  answer  to  this  bill,  and  thereby  admitted  the  lease,  and 
that  he  was  a  papist;  but  insisted,  that  the  rents  reserved  by  the  lease  were  the  full 
improved  yearly  value  of  the  demised  premises. 

The  cause  being  at  issue  (but  no  witnesses  examined  on  either  side)  was  heard  on 
the  28tli  of  April  1773,  when  the  Lord  Chancdlor  was  pleased  to  decree,  that  the  re- 
qxtndent,  as  being  the  first  protestant  discoverer,  within  the  intent  and  meaning  of 
Ihe  popery  [474]  laws,  was  entitled  to  the  benefit  of  the  said  lease ;  and  theorefore 
ordered  an  injunction  to  issue,  for  putting  him  in  possession  of  the  said  demised 
premises. 

From  this  decree  the  defendant  appealed,  and  on  his  behalf  it  was  contended  (A. 
Wedderbum,  A.  Forrester),  that  the  decree  was  not  warranted  by  the  act  2d  Anne, 
which  does  not  in  any  express  terms  preclude  papists  from  taking  leases  in  reversion ; 
all  it  requires  is,  that  a  lease  taken  by  a  papist  shall  not,  in  point 
of  duration,  exceed  31  years,  nor  in  point  of  value  be  subject  to  a  less 
rent  than  two-thirds  of  the  improved  yearly  value,  at  the  time  of  making 
such  lease.  That  the  present  lease  came  not  within  this  prohibition,  the  rent  thereby 
reserved  being  sworn  to  be  not  barely  two-thirds  of  the  value,  but  tiie  full  improved 
yearly  rent,  not  only  at  the  time  of  making,  but  at  tiie  time  of  the  commencement  of 
the  lease,  so  as  to  preclude  all  possibility  of  doubt  respecting  the  value ;  and  it  is  the 
usual  method  of  demising  lands,  both  in  England  and  Ireland,  to  make  the  leases 
C(munence  from  the  next  succeeding  quarter-day,  the  intervening  time  being  of  no 
value  either  to  landlord  or  tenant.  That  the  popery  acts,  being  evidently  penal  laws, 
must  receive  a  strict  and  rigid  construction,  and  not  be  extended  beyond  the  letter, 
to  disable  the  papist  against  common  right;  but  must  be  expounded  to  the  utmost 
extent  of  the  exception  of  31  years  leases,  in  favour  of  the  papist,  so  as  to  give  him 
tile  full  benefit  of  the  exception ;  and  especially  in  the  present  case,  where  there  mani- 
festly was  not  Uie  least  intention  of  infringing  on  or  evading  those  acts.  The  ques- 
tion being  a  mere  matter  of  law,  was  not  cognizable  in  a  court  of  equity ;  but  the  bill 
bhould  have  been  dismissed,  and  the  respondent  left  to  his  legal  remedy ;  here  being 
neither  a  secret  trust,  or  any  other  impediment  in  his  way,  requiring  the  interposi- 
tion of  a  court  of  equity,  and  which  alone  give  it  a  jurisdiction  upon  the  2d  and  8th 
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of  Anne;  as  liath.  been  determined  in  aereral  ingtsncea,  tnd  particularly  in  the  cace 
of  Stephen'*  HogpUal  v.  Svmn  (ante,  Ca.  11). 

But  it  was  objected,  that  this  was  a  lease  in  reversion ;  and  if  a  lease  be  made  to 
commence  at  the  end  of  a  month,  it  may  equally  be  made  to  commence  at  the  end  of  a 
year  or  years,  and  so  on  ad  infinitum,  for  there  is  no  drawing  the  line ;  and  the  value 
can  never  be  certainly  known  and  ascertained  upon  a  reversionary  leasei. 

To  this  it  was  answered,  that  the  lease  in  question  was  not  a  lease  in  reveruon 
within  the  act,  nor  did  any  words  in  it  warrant  such  a  conclusion ;  which  would  most 
essentially  affect  protestant  landlords,  by  disaWing  them,  upon  a  tenant's  quitting  at 
Lady-day,  from  contracting  with  a  new  one,  should  he  happen  to  be  a  papist,  for  a 
31  years  lease,  to  commence  at  the  Midsummer  following.  Thus  would  theae  acts, 
contrary  to  their  avowed  intent,  restrain  the  Protestant's  exercise  of  his  right  over 
his  own  property ;  and  lay  both  landlord  utd  tenant  under  diflSculties,  no  way  con- 
ducing to  the  purposes  of  the  acts^ 

[476]  On  the  other  aide  it  was  said  (£.  Thurlow,  J.  Madocks),  that  the  single  point 
in  the  case  was,  whether  a  lease  for  31  years,  to  commence  at  a  future  day,  (the  rent 
thereby  reserved  being  ascertained  at  the  date  of  the  lease,)  is  avich  an  intM'vst  as  s 
papist  can  purchasel  It  is  clear  that,  independent  of  the  eizoeptioa,  the  statute  con- 
tains  a  universal  disability  on  papists  to  purchase  any  estate  or  interest  in  lands, 
present,  future,  or  contingent ;  that  it  extends  Ito  all  estates  and  interests,  whether 
of  inheritance,  of  freehold,  for  terms  of  years,  or  at  will,  whether  in  possession,  or  to 
commence  at  a  future  day,  and  consequently  extends  to  an  interette  termini;  whidi 
is  the  interest  that  a  tenant  hath  between  the  date  of  the  lease  and  the  oommraioHDefflt 
of  the  term.  The  exception  in  the  statute  is,  "  other  than  any  lease  for  any  term  of 
years,  not  exceeding  31  years,  whereon  a  rent  not  less  than  two-thirds  of  the  improved 
yearly  value,  at  the  time  of  making  such  lease,  be  reserved  and  made  payable  during 
such  term ;"  so  that  "the  only  excepted  interest  is  a  pure  single  term  of  31  ye&rs,  at  a 
rent  to  be  measured  according  to  the  value  of  the  land  at  the  time  of  making  the 
lease.  But  a  lease  to  commence  at  aay  future  time  is  inconsistent  with  the  exception ; 
because,  as  the  value  of  the  lands,  which  is  to  give  tne  measure  of  the  rent,  is  l^  the 
act  to  be  ascertained  at  the  time  of  making  the  lease,  and  such  rent  is  to  be  reaerred 
payable  during  tlie  term,  it  implies,  that  the  term  is  to  commence  at  the  time  the 
lands  are  valued ;  for  otherwise,  as  lands  are  subject  to  fluctuate  in  value,  instead 
of  two-thirds  of  the  val  e  being  reserved  payable  during  the  term,  according'  to  the 
act,  the  reservation  may  not  be  one-third  of  the  value,  arising  from  the  increase  in  the 
value  of  the  land,  between  the  date  of  the  lease  and  the  commencement  of  the  term. 

But  further :  the  purchase  of  an  mterette  termini  is  expresidy  prohibited  by  the 
positive  clause ;  and  as  a  lease  to  commence  at  a  future  time  cannot  exist  without  an 
interesie  termini  in  the  mean  time,  and  the  exception  goes  no  further  than  a  simple 
lease  for  31  years;  therefore,  as  a  lease  to  oommence  at  a  future  day  carries  a 
larger  interest  than  the  exception  allows,  there  was  no  occasion  to  add  in  the  esceptioB 
to  the  words,  "  leases  for  31  years,"  the  words,  to  "  commence  from  the  time  of  mak- 
ing;" for  these  words  were  not  wanting  in  the  text  to  shew,  that  leases  to  cMnmence 
at  a  future  day  are  not  within  the  intent  and  meaning  of  the  legislature  in  the  ex- 
ception. If  the  exception  is  not  confined  to  pure  single  leases  for  31  years  in  posses- 
sion, why  may  not  a  papist  take  at  one  time  so  many  31  years  leases  in  succession, 
each  to  commence  upon  the  expiration  of  the  former,  as  will  make  up  a  term  of  1000 
years,  to  the  disappointment  of  the  general  view  of  the  legislature ;  which  was  to 
prevent  papists  from  taking  any  other  or  greater  interest  in  lands  khan  for  31 
years.  But  admitting  that  no  one  papist  can  take  more  than  one  single  lease  tor  31 
years,  but  that  any  one  papist  may  take  a  lease  to  commence  in  futuro,  then  one 
papist  may  take  a  lease  in  possession  for  31  years,  another  may  take  a  lease  for  31 
years  from  the  expiration  of  the  [476]  first  papist's  lease,  and  then  another,  and  so 
on ;  all  which  leasee  will  make  successive  terms  in  the  hands  of  papists,  to  eoivre 
to  the  amount  of  all  the  terms ;  and  therefore  no  found  construction  can  be  given  to 
the  statute  to  answer  the  intent  of  the  legislature,  but  to  construe  the  exception  to 
extend  to  no  other  leases  but  leases  in  possession,  to  commence  from  the  making.  It 
is  to  be  presumed,  that  the  exception  was  introduced  for  the  sake  of  landlords  in  some 
counties  in  Irdand,  where  protestant  tenants  were  difficult  to  be  had ;  and  also  for 
the  sake  of  papists  who  were  by  profession  farmers,  and  for  the  sake  of  continuing 
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cultivation.  With  these  viewB  leasee  in  poesessioii  are  consi  stent ;  but  leasee  to  oom- 
mence  at  future  times  might  be  uaed  for  purposes  to  evade  the  act,  totally  variant 
from  the  intent  of  the  legislature  in  inserting  the  exception,  which  had  only  the  pre- 
saat  occupation  of  lands  in  view.  In  the  present  case,  the  shortness  of  the  interval 
between  the  date  of  the  lease  and  the  oommencement  of  the  term  made  no  difference ; 
for  if  the  lease  was  not  warranted  by  the  exception,  it  was  null  and  void  by  a  positive 
law,  by  which  all  courts,  both  at  law  and  in  equity,  are  bound. 

Alteac  hearing  counsel  on  this  appeal,  it  was  obdbrbo  and  asjcdobd,  that  the 
decree  therein  complained  of  should  be  reversed ;  and  that  the  respondent's  bill  should 
be  dismissed.    (MS.  Jour,  tub  anno  mi/5,  p.  793.) 


PARTNERS. 

Case  1. — Viscountess  Dowager  Falkland  and  others, — Appellants ;  Lord 
Cheney  and  others, — Begpondenis  [12th  December  1704]. 

[Mew's  Dig.  xiii.  50.     See  Partnership  Act  1890  (53  and  54  Vict  c.  39),  s.  24  (8).] 

In  all  sea  adventures,  the  acts  of  a  majority  of  the  partners  shall  bind  the 
idiolei 

DscBBE  of  the  Master  of  the  Rolls  and  Lord  Somers,  C.  bbvbbsbd. 

Sir  William  Phipps  having  discovered  certain  wrecks  upon  the  coast  of  His- 
paniola  in  America,  acquainted  the  appellants  and  the  Duke  of  Albemarle  thwewith, 
and  requested  them  to  be  concerned  with  him  in  the  recovery  thereof ;  and  it  being 
necessary  to  obtain  leave  from  the  crown  for  this  purpose,  application  was  made ; 
and,  on  the  18th  of  July  1786,  a  grant  was  obtained  in  the  Duke's  name,  authorizing 
him,  and  those  appointed  by  him,  to  search  for,  seize,  and  take  up  all  such  wrecks  and 
riches  as  should  be  discovered  in  the  Gulph  of  Florida,  and  other  places  [477]  therein 
mentioned,  from  the  said  18th  of  July  1686,  to  the  18th  of  July  1689;  rendering  to 
the  King  a  tenth  part  of  what  should  be  got. 

In  order  to  ascertain  each  party's  share  and  interest  in  these  wrecks,  a  certain 
deed  was,  on  the  17th  of  January  1686,  entered  i  jto  between  the  duke  and  the  several 
other  parties ;  reciting,  that  they  had,  at  their  joint  charge,  equipped  several  vessels 
for  the  expedition ;  and  that  the  duke,  in  whose  name  the  grant  was  taken,  had  ap- 
pointed Sir  William  Phipps  his  deputy,  with  fuU  power  to  adventure  to  sea  with  the 
diips  agreed  on ;  and  reciting  the  several  other  proceedings  which  had  been  had  in 
relation  to  the  adventure,  the  duke  assigned  to  each  of  the  parties  his  and  their  parts 
of  the  said  ships,  tackle,  etc.  and  of  what  should  be  got  out  of  the  said  wrecks ;  and 
eadi  party  covenanted  to  bear  his  proportional  part  of  all  charges  and  losses. 

By  another  deed,  dated  Hie  23d  of  March  1686,  all  tlie  parties  agreed  to  pay  their 
respective  shares  of  the  charges  then  or  tlien  after  to  be  laid  out  and  employed  in 
and  about  the  execution  of  the  power  granted  by  his  Majesty,  and  maintaining  the 
several  ships  and  company  in  the  intended  voyage,  or  any  other  voyage  after  to  be 
made,  by  the  major  part  of  the  p.T  rtiee  concerned  ;  who  were,  from  time  to  time,  to 
transact  and  settle  all  things  in  relation  to  the  adventures.  • 

The  ships  accordingly  sailed  on  their  first  voyage,  and,  in  June  1687,  returned 
with  great  success ;  the  duke's  share  of  the  profits  of  this  voyage  amounting  to  upwards 
of  £40,000. 

This  encouraged  the  parties  to  resolve  upon  a  second  voyage ;  but  having  infor- 
mation that  what  had  been  already  done  was  taken  notice  of  by  the  Spaniards  and 
others,  and  fearing  that  an  attempt  might  be  made  on  such  ships  aa  should  be  sent, 
which  were  not  of  force  sufiQcient  to  defend  themselves,  application  was  made  to  the 
King  for  a  ship  of  war  to  assist  in  such  further  adventure ;  and  his  Majesty  accord- 
ingly granted  the  Foresight  frigate  for  that  purpose. 

On  this  occasion,  another  deed  was  made  between  the  parties,  dated  the  12th  of 
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August  1687,  whereby  they  respectively  covenanted,  that  the  duke  should  hare  wie 
full  fourth  share  of  aU  such  riches  and  treasure  as  should  be  recovered  in  the  tiid 
expedition,  or  in  any  other  voyagt  thereafter  to  be  made  for  the  same ;  and  the  dob 
covenanted  to  bear,  pay,  and  defray  one  full  fourth  part  of  all  such  costs,  chsrpt, 
losses,  and  damages  as  should  be  incident  to  the  recovery  of  the  said  riches  ud 
treasure,  and  in  relation  thereto,  or  to  the  voyagt  or  voyaget;  and  that  all  things 
should  be  managed  by  the  majority  of  the  taid  parties,  or  their  substitutes,  as  befora. 

But,  before  this  second  voyage  was  undertaken,  the  duke  was  appointed  gorMnor 
of  Jamaica;  and,  being  obliged  to  go  to  his  government,  he,  by  letter  of  sttorsCT, 
dated  the  22d  of  August  1687,  empowered  John  Earl  of  Bath,  Paul  Bowes  esq.  ud 
others,  or  any  one  or  more  of  them,  to  meet  and  act  with  the  [478]  rest  of  the  partners, 
on  his  behalf,  and  to  advise  and  determine  about  the  second  voyage. 

And  by  indenture,  dated  the  20th  of  October  1687,  bcftween  the  Earl  of  Bath,  Mr. 
Bowes,  and  the  other  partners,  the  duke's  share  was  increased,  by  one  two  and  thi^ 
tieth  part  of  all  auch  riches  as  should  be  recovered  in  that  or  any  other  subsequttU  m 
future  voyage  or  voyages,  bearing  a  proportional  share  of  all  charges  and  losan 
which  should  be  expended  in  that  or  any  other  subsequent  voyage  or  expedition. 

The  second  voyage,  by  the  death  of  Sir  John  Narborou^  turned  out  ungaoce» 
ful,  so  that  a  consideraUe  loss  was  sustained ;  but  the  partieo,  being  still  eucounigsd, 
determined  on  a  third  voyage,  and  fitted  out  ships  for  that  purpose ;  the  Earl  of  B«di 
still  acting  as  the  duke's  deputy,  and  having  executed  a  deed,  dated  the  5th  of  Sep- 
tember 1688,  to  that  effect;  but  this  voyage  proving  also  unsuccessful,  an  end  waepnt 
to  the  adventure. 

Before  the  accounts  of  these  three  voyages  were  settled,  the  duke  died,  posaeeaed  of 
a  very  large  personal  estate,  and  having  made  his  will,  and  thereof  appointed  tie 
respondents  executors. 

Soon  afterwards,  an  account  of  the  duke's  share  of  the  charge^  of  the  thi«e 
voyages  was  stated  and  delivered  to  the  respondents,  who  directed  Mr.  Montage,  tb 
duke's  auditor,  to  extumine  the  same,  without  starting  any  objection  to  the  daks'! 
being  concerned  in  all  the  voyages ;  and  Mr.  Montage  having  accordingly  eiamiDed 
this  account,  certified,  that  there  was  due  for  the  duke'6  share  of  these  charges  £2^ 
68.  Id. 

But  the  duke's  executors  declining  to  pay  this  money,  the  appellants,  in  Mich*^ 
mas  term  1693,  filed  tikeir  bill  in  the  Court  of  Chancery,  in  order  to  compel  ndi 
payment. 

The  cause  was  first  heard  by  the  Master  of  the  Rc^ls,  on  the  16th  of  June  1696, 
when  his  Honor  directed  an  issue  at  law,  to  try  whether  the  defendant,  the  Eaii  of 
Bath,  executed  the  deed  of  the  6th  of  September  1688  conditionally  or  not,  and 
whether  any  of  the  parties  had  notice  of  it.  And,  upon  a  re-hearing,  Uiis  decree  w« 
confirmed. 

Whereupon  the  pl&intiffs  appealed  to  the  Lord  Chancellor  StMners;  and  thii 
appeal  being  heard  on  the  30th  of  May  1698,  his  lordship,  upon  consideration  of  tht 
deeds,  etc.  dismissed  it,  and  affirmed  the  former  decree.  But  the  plaintiffa,  beiag 
itill  dissatisfied,  applied  to  have  the  cause  re-heard ;  and  the  same  coming  on  before 
■he  Lord  Keeper  Wright,  on  the  14th  of  December  1700,  his  lordship  dismissed  the 
bill,  as  to  any  allowance  for  the  third  voyage,  but  directed  an  account  as  to  theint 
and  second  voyages. 

From  this  decree  of  dismission  the  present  appeal  was  brought ;  and,  on  behalf  of 
tbe  appellants,  it  was  insisted  (W.  Norris),  that  the  adventure  was  of  great  advantage 
to  the  duke,  antl  that  all  things  touching  the  same  were  to  be  governed  by  the  act  of  s 
majority  of  the  partners,  which  was  to  be  conclusive ;  and,  though  the  duke  had  been 
present  and  dissented,  he  would,  nevertheless,  [479]  have  been  bound  by  irfiat «« 
done  by  the  majority.  That  in  all  sea-adventures  the  act  of  the  majority  of  the  part- 
owners  concludes  the  rest;  and  this  rule  ought  n-ore  especially  to  obtain  in  thepR- 
sent  case,  because  it  was  so  expressly  agreed  in  writing,  and  the  covenants  iroald 
otherwise  be  of  no  validity;  and  if  one  party  dissented,  or  acted  conditiwaUj- 
nothing  could  be  transacted  in  things  of  this  nature.  That  what  my  Lord  Baih  did 
respecting  the  third  expedition  wets  absolute,  and  without  restraint,  and  not  con- 
ditional ;  nor  is  it  so  pretended  by  the  respondents,  save  only  with  regard  to  hi* 
executing  the  deed  of  the  5<Ji  of  September  1688,  which  was  for  the  hire  of  the  ship 
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Foresight,  but  which,  on  account  of  the  revolution  that  soon  afterwards  happened, 
never  went  that  voyage;  and  therefore  no  other  charge  was,  on  that  account,  occa- 
sioned to  the  partners,  than  merely  the  ezpence  of  obtaining  that  deed  from  the 
crown.  That  all  the  three  voyages  were  made,  within  the  time  granted  by  his 
Majesty's  letters  patent ;  and,  as  in  case  the  third  voyage  had  turned  out  successful, 
the  duke  would  most  clearly  have  been  entitled  to  his  share  of  the  profits ;  so,  as  it 
proved  otherwise,  he  ought,  for  the  same  reason,  to  bear  his  share  of  the  loss ;  and 
that,  therefore,  so  much  of  the  decree  as  dismissed  the  appellant's  bill  ought  to  be 
reversed. 

On  the  other  side  it  was  contended  (N.  Courtney),  that  the  respondents  ought  noi 
to  come  to  any  account  for  the  third  voyage,  because  the  Earl  of  Bath  executed  the 
deed  of  the  5th  of  September  1688,  conditionally,  that  the  duke's  assent  thereto  should 
be  obtained,  and  that  the  appdlants,  by  declining  to  try  the  issue,  admitted  the  fact, 
and  "that  they  had  notice:  besides,  if  the  earl,  or  any  other  of  the  duke's  trustees,  had 
made  any  absolute  contract,  it  could  not  have  bound  the  duke,  because  they  had  no 
authority  from  him  for  that  purpose.  That  the  general  words  of  binding  by  majo- 
rity, in  the  deed  of  the  23d  of  March  1686,  was  only  a  covenant  between  the  other 
partners,  in  which  the  duke  was  not  included ;  and  the  general  words  in  the  other 
deed  of  the  12th  of  August  1687  referred  only  to  the  ships  and  voyages  therein  par- 
ticularly mentioned,  and  to  such  other  things  as  should  be  thought  fitting  in  relation 
thereto.  That  all  these  general  words  of  binding  by  majority  ought  to  be  construed 
as  rd.ating  to  the  other  partners,  who  had  six  parts  in  eight ;  and  not  to  include  the 
duke,  who  had  the  other  two  eight  parts,  and  stood  singly  by  himself ;  for  otherwise, 
any  two  of  the  six  would  be  a  majority  upon  the  duke,  who  was  sin^e;  and  they 
might  have  charged  his  estate  with  as  many  more  expeditions  as  they  had  thought  fit. 

But,  after  hearing  counsel  on  this  appeal,  it  was  ordbrbd  and  adjudobd,  ti^t  the 
decree  of  dismission  therein  complained  of  should  be  reversed ;  and  that  the  executors 
of  Christopher  [480]  late  Duke  of  Albemarle  should  account  with  the  appellants  for 
the  charge  of  the  third  voyage*.     (Jour.  vol.  17.  p.  597.) 


Case  2. — Geobge  Ball, — Appellant ;  Lord  Lanesborough  and  others, — 
Bespondents  [13th  May  1713]. 

[Mew's  Dig.  x.  424.] 

One  of  several  partners,  who  is  treasurer  for  the  whole,  enters  into  contract 
with  A.,  and  afterwards  failing,  his  estate  is  vested  in  trustees.  Though  the 
contract  with  A.  concerns  the  partnership  business,  yet  he  is  not  entitled  to 
any  satisfaction  out  of  the  treasurer's  share  of  the  partnership  effects,  but 
must  come  in  equally  with  the  rest  of  his  creditors;  the  money  due  to  A. 
upon  the  contract  not  being  for  wages. 

Decbsb  of  Lord  Keeper  Harcourt  affirmed. 

In  consequence  of  the  determination  on  a  former  appetd  in  this  cause  (see  ante, 
tit.  Agreement,  Ca.  7.  i.  140),  an  order  was  made  by  tiie  Court  of  Chancery,  refer- 
ring it  to  a  master  to  take  an  account  of  what  was  due  to  the  appellant  for  his  salary 
of  3s.  6d.  per  hundred  for  wire,  made  since  he  was  discharged  from  the  partner's 
works ;  and,  in  pursuance  of  that  order,  the  master  reported,  that  there  was  due  to 

*  The  appellants  afterwards  petitioned  the  House  for  an  explanation  of  this 
judgment,  as  to  their  having  interest  for  the  duke's  share  by  them  advanced  towards 
the  third  voyage,  in  such  manner  as  they  had  interest  for  the  duke's  share  of  charges 
by  them  advanced  in  the  two  former  voyages ;  and,  after  hearing  one  counsel  on  each 
side,  it  was,  on  the  28th  of  February  1704,  ordered  and  adjudged,  that  the  following 
words  should  be  added  to  and  made  part  of  the  judgment,  viz.  "  And  that  iiie  re- 
spondents shall  account  with  the  petitioners  for  the  charge  of  the  third  voyage ;  and 
that  what  shall  appear  to  be  due  to  the  appellants  upon  such  account  shall  be  paid  to 
them,  with  interest,  in  such  manner  as  is  directed  in  the  court  below  as  to  the  account 
of  the  two  former  voyages."     (Jour.  vol.  17.  p.  681.) 
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him  for  wire,  made  to  the  12th  of  January  1709,  at  the  said  rate  of  3b.  6d.|i(r 
hundred,  £5108. 

While  ihiR  account  was  taking,  an  act  of  Parliament  passed,  wbwelrf  adl  tk 
estates  and  effects  of  Coggs  and  Dann  were  vested  in  the  respondents  and  umi 
other  persons,  for  the  purpose  of  paying  their  respectiTe  debts.  Besides  the  ii- 
terest  which  Coggs  had  in  the  works,  as  one  of  the  partners,  he  was  also  constW 
perpetual  treasurer  of  the  partnership ;  and  therefore  the  appellant,  soon  after  lit 
had  obtained  the  master's  report,  filed  his  bill  of  revivor  against  the  respondoa 
as  standing  in  Coggs's  place,  for  a  satisfaction  of  his  said  liquidated  demani 

The  cause  was  heard  before  the  Lord  Keeper  Haroourt,  on  the  25th  of  Ja&iun 
1711,  when  it  was  ordered,  that  the  former  decree,  and  all  subsequent  ordentai 
proceedings  thereupon,  should  be  carried  into  execution ;  and  in  regard  the  jiair 
tiff's  demandt  were  for  wages,  which  ought  to  hare  been  paid  out  of  the  mmejiht 
longing  to  the  said  works,  it  was  ordered,  that  so  much  money  as  [481]  the  defendmli 
had  received  for  the  produce  of  the  said  works  that  did  belong  to  Coggs,  or  vh  Ic 
to  him,  on  the  12th  of  January  1709,  should  bo  applied,  in  the  first  plaee,  totk 
plaintiff's  satisfaction;  and  if  that  money  should  not  be  sufficient,  the  defeoduti 
were  decreed  to  pay  the  plaintiff  what  should  remain  due  to  him,  out  of  the  sepinte 
estate  of  Coggs,  in  proportion  with  the  other  separate  creditors,  and  also  his  coiti. 

The  defendants  being  dissatisfied  with  this  decreie,  applied  for  and  obtained  i 
rehearing  of  the  cause  on  the  8th  of  November  1712 ;  when  his  Lordship  deduii 
that  the  act  of  parliament  had  considered  the  estate  of  Coggs  and  Dann,  to  be  bit 
one  joint  fund  for  the  satisfaction  of  their  or  either  of  their  joint  and  8^>uatt 
creditors ;  and  that  the  plaintiff's  debt  arising  upon  the  covenants  entered  into  I7 
Coggs  and  his  partners,  tiie  proprietors  of  the  said  brass  works,  and  not  ai  vtc§tv 
he  ought  to  come  in  equally  with  tlie  rest  of  th^  creditors  of  Coggs  and  Dann. « 
either  of  them,  for  satisfactaon  of  the  money  reported  due  to  him. 

From  this  last  decree  the  plaintiff  appealed ;  insisting  (J.  Pratt.  S.  Dodd),  tint 
his  money  was  not  due  from  Coggs  and  Dann  as  goldsmiths,  or  from  Coggs  mertlf 
in  his  own  right,  but  <m  treasurer  to  the  said  partnership;  nor  even  in  that  capacity 
upon  any  separate  agreement  of  his  own,  but  on  the  covenants  entered  into  bj-  hia 
and  other  proprietors,  on  behalf  of  themselves  and  all  the  partners  of  the  said  bns 
works.  That  the  3s.  6d.  per  hundred  was  declared  by  the  origiiipl  decree  to  be  1 
reward  attending  the  produce  of  the  said  works,  and  was  always  looked  upon  bftk 
company  as  wages  or  salary,  and  allowed  as  such  in  their  treasurer's  accounts,  iiid 
so  considered  also  by  their  Lordships  on  the  hearing  of  the  former  appeal  TTai 
the  present  proprietors  and  partners  still  reaped  the  full  benefit  of  the  appeSaat'! 
service,  the  works  being  carried  on  according  to  his  method,  and  in  a  verj  flouri^ 
ing  condition ;  and  the  appellant  was  still  obliged  by  his  articles,  and  the  original 
decree,  to  repair  again  to  the  works  whenever  required,  and  to  teach  the  said  coa!- 
pany's  servants  during  his  life.  And  that  though  the  separate  estate  of  Coggs  shooH 
be  liable  in  the  first  place  (as  it  ought)  to  the  satisfaction  of  the  appellant's  demands, 
yet  the  estate  of  Coggs  and  Dann,  which  was  vested  in  the  respondents  as  tn«wi 
for  their  creditors,  would  not  be  tliereby  lessened ;  because  the  proprietors  sad  pin- 
ners of  the  brass  works  were  obliged  to  make  good  the  same  to  the  respondents,  ai  tluf 
were  the  representatives  of  Coggs. 

On  the  other  side  it  was  argued  (F.  Page),  that  the  original  decree  was  not  nude 
against  Coggs,  as  trecaurer  of  the  works,  but  only  as  he  had  covenanted  with  the  ap- 
pellant, by  the  articles,  to  pay  him  the  money  absolutely ;  and  not  issuing  oat  of « 
depending  upon  the  profit  or  loss  of  the  works.  And  as  to  the  pretence,  that  the 
estieite  of  Coggs  or  Dann,  or  their  creditors,  would  not  be  lessened  by  paymoit  of  the 
appellant's  debt,  it  was  founded  on  a  mistake,  for  the  partners  of  the  brass  vorb 
were  no  ways  obliged  to  make  [482]  the  same  good  to  the  respondenta  That  the 
words  of  the  act  of  parliament  were  plain,  positive,  and  express,  That  a*  tetB  <*« 
joint  as  separate  estates  of  the  said  Coggs  and  Dann  shall  be,  in  the  first  plaee,  f»r 
the  benefit  of  all  and  every  the  creditors  of  the  said  John  Goggt  and  John  Di»; 
and  the  respective  executors  and  administrators  of  such  creditors,  and  every  of  tit*' 
in  proportion  to  their  several  and  respective  debts,  justly  and  truly  dveand  ovif 
to  them  from  the  said  John  Coggs  and  John  Dann,  upon  the  12th  of  Janvarg  Uw! 
vMtil  all  and  every  the  creditors,  or  their  retpeetive  executors  or  odmnittnM*, 
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JuUl  be  fully  tatitfied  and  paid  the  fxM  lum  of  20«.  in  the  pound  for  ail  such  debts  as 
mere  then  really,  justly,  and  truly  due  and  owing  to  the  said  creditors.  And  there- 
fore  it  was  insisted,  that  the  decree  of  the  25th  of  Januaory  1711,  so  far  as  it  gave  a 
preference  to  the  appellant,  was  a  repeal  of  tiie  said  act  of  parliament ;  and  that  as 
Qte  respondents  were  only  trustees  for  the  creditors,  under  that  act,  it  would  have 
been  a  breach  of  trust  in  them  to  have  complied  with  such  a  decree,  which  could  not 
Iksve  iud^nnified  them  against  those  creditors,  they  being  no  parties  to  the  suit. 

After  hearing  counsel  on  this  appeal,  and  due  consideration  and  debate  of  what 
was  offered  thereupon,  the  question  was  put,  "  Whether  the  said  decree  or  order 
ihould  be  reversed  J"  which  being  resolved  in  the  negative ;  it  was  obdbbbd  and  ad- 
IDDOBD,  that  the  appeal  should  be  dismissed,  and  the  decree  or  order  therein  com- 
plained of  affirmed.     (Jour.  vol.  19.  p.  537.) 


Case  3. — Jacob  Jacobsbn, — Appellant ;  Balthasae  Meno  Hennkkenius 
and  others, — Respondeiits  [20th  April  1714]. 

[Mew's  Dig.  X.  368.] 

A.  agreed  to  take  his  nephew  H.  into  partnership  with  him,  and  with  his  own 
hand  made  the  following  entry  in  a  new  set  of  books,  viz.  Debtor  to  account 
of  stock  in  trade,  for  so  much  stock  I  put  into  the  company's  trade,  with  my 
nephew  H.  £10,000. — The  name  of  H.  was,  for  some  time,  used  as  a  partner 
in  all  the  transactions  of  the  trade;  but  no  articles  were  ever  entered  into 
between  his  uncle  and  him,  nor  was  any  part  of  the  stock  or  profits  received 
by  or  made  good  to  him.  This  was  held  to  be  only  a  nominal  partner- 
ship, and  H.  entitled  to  no  account. 

Obdbr  of  the  Court  of  Chancery  bbverssd. 

Theodore  Jacobsen  was  a  merchant  of  considerable  business  in  London;  and 
laving  a  brother  at  Hamburgh,  who  had  four  children,  he  was  desirous  of  breeding 
ip  Henry,  the  eldest  of  those  children,  as  a  merchant,  with  an  intent  that  he  might 
ucceed  him  in  his  business. 

[483]  For  this  purpose,  he  sent  for  the  young  man  to  London ;  and,  after  some 
ime,  agreed  to  take  him  into  partnership ;  accordingly,  on  the  25th  of  March  1695, 
llieodore  opened  a  new  set  of  books,  and  therein  made  an  entry  with  his  own  hand, 
n  the  following  words,  viz.  debtor  to  account  of  stock  in  trade,  for  so  much  stock  I 
ntt  into  the  com/pom^' s  trade,  with  my  nephew  Henry  Jacobsen,  commencing  from^ 
his  day,  to  which  God  grant  his  blessing,  £10,000. 

From  this  time,  the  name  of  Henry  was  used  as  a  partner  in  all  the  transactions 
if  the  trade;  but  no  articles  were  ever  entered  into  between  his  uncle  apd  him, 
»or  was  any  part  of  the  stock  or  profits  received  by  or  made  good  to  him. 

In  the  course  of  about  two  years,  Theodore  found  that  his  nephew  Henry  had 
lot  that  turn  to  business  which  was  likely  to  prove  advantageous  to  either  of  them ; 
(ad  therefore,  on  the  Slst  of  December  1697,  he  took  one  Peter  Selcken,  his  book- 
keeper, into  partnership,  and  agreed  to  allow  him  one  fourth  of  the  profits  from  that 
ime. 

In  1700,  Henry  returned  back  to  Hamburgh,  and  soon  afterwards  intermarried 
rith  tiie  respondent  Tetha  Catiierina ;  but,  as  this  lady  had  no  fortune,  Theodore 
leclined  giving  Henry  that  fortune  which  he  had  often  promised  him,  namely, 
0,000  rix-dollars,  on  condition  of  his  marrying  a  woman  of  equal  fortune;  so  that 
lothing  but  Henry's  patrimonial  estate  was  settled  upon  his  wife  and  the  issue  of 
he  marriage, 

On  the  1st  of  January  1701,  the  partnership  books  were  cast  up  and  balanced, 
nd  one  fourth  of  the  profits  was  answered  to  Sdcken,  and  the  other  three  fourths- 
>  Theodore;  but  no  part  of  the  stock  or  profits  was  ever  answered  to  Henry,  although 
<B  had  then  a  separate  account  in  his  uncle's  books,  to  which  it  might  have  been 
pplied,  if  the  partnership  between  them  had  been  considered  as  reaJ.  But,  so  far 
rem  it,  that  on  this  balancing  of  the  boc^s,  the  name  of  Henry  was  left  out,  and  the 
tame  of  the  appellant  his  brother  inserted  in  its  room :  However,  though  the  appel- 
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lant  was  capable  of,  and  applied  himself  to  business,  yet,  he  had  no  partof  theidi 
or  profits  until  Michaelmas  1704;  when,  in  consideration  of  his  marriage  t«  hk 
uncle's  liking,  he  was  admitted  m  a  real  partner,  and  proper  artides  were  etecolii 
on  that  occasion. 

In  1704,  Henry  Jacobsen  died  intestate,  leaving  Tetha  Catiierina  hie  mion.ui 
two  children  by  her,  namely,  the  respondent  Theodore  Balthasar  and  Anna  Eleuon; 
but  Henry,  in  his  lifetime,  never  demanded  any  part  of  the  stock  or  profits  ol  lia 
uncle's  trade,  nor  did  his  representatives  ever  make  any  claim  on  that  account  da- 
ing  his  uncle's  lifetime. 

By  deed,  dated  the  2l8t  of  January  1704,  Theodore  conveyed  the  Steel-Y«niii 
London,  for  the  then  residue  of  his  term  therein,  to  the  appellant  and  liii  bretk 
Theodore,  subject  to  the  payment  of  several  annuities,  and  particularly  £75  per  «ffl. 
a-piece  to  the  said  two  children  of  his  deceased  nephew  Henry;  and  by  bisTil 
which  he  soon  afterwards  executed,  he  gave  one  fourth  part  of  his  [484]  eeUtets 
those  two  children,  and  the  residue  to  the  appellant,  and  made  him  sole  eientDi 
thereof. 

On  the  17th  of  July  1706,  the  testator  died;  and  about  three  years  aftOTiri 
the  respondents  thought  proper  to  exhibit  their  bill  in  Chancery  against  the  »pp^ 
lant,  for  an  account  of  the  testator's  estate,  and  to  have  a  sum  of  ,£10,000  tettki 
according  to  what  was  alleged  to  have  been  the  testator's  agreement  upon  Heaiyt 
marriage ;  also  to  have  a  moiety  of  the  £10,000  stock,  and  of  tlie  profits  of  the  trade. 
during  the  partnership  between  Henry  and  the  testator ;  and  to  have  the  annuls  oi 
£75  settled  on  the  respondent  Theodore  Balthasar,  (his  sister  Anna  Eleanors  Ixiil 
dead,)  and  the  arrears  thereof  satisfied,  together  with  a  fourth  part  of  the  surpla 
of  the  testator's  estate. 

On  the  2d  of  May  1712,  this  cause  was  heard,  when  the  bill  was  dismissed  isto 
the  ct-mand  of  the  £10,000 ;  but  the  Court  declared  that  the  testator  and  his  neplie» 
Henry  ought  to  be  looked  upon  as  partners,  and  that  such  partnership  did  not  iric 
by  contract,  but  by  the  testator's  bounty ;  and  was  a  partnership  in  moieties  for^to 
said  £10,000,  and  ought  to  be  so  carried  on  from  Lady-day  1695  to  January  I'Ol- 
And  therefore,  an  account  was  decreed  to  be  taken  thereof  accordingly,  w 
that  what  should  appear  to  be  the  capital  stock  of  the  said  partnership,  un 
the  produce  thereof,  after  a  deduction  of  Selcken's  one  fourth  part  of  the  profitt,  fof 
the  lime  he  was  to  have  the  same,  in  lieu  of  his  salary,  should  be  divided  inu 
moioties ;  one  moiety  whereof  was  to  be  paid  to  the  respondents,  with  interest  fnn 
the  end  of  one  year  after  ttie  testator's  death,  out  of  his  personal  estate ;  mi «» 
account  of  such  personal  estate  was  directed,  and  the  surplus  thereof  was  decreed t( 
be  divided  according  to  the  testator's  will ;  and  the  appellant  was  decreed  to  saomt 
for  and  pay  the  arrears  and  growing  payments  of  the  annuity  of  £76  to  the  mt^t 
for  ihc'  benefit  of  the  respondent  Theodore  Balthasar,  who  was  then  an  infant. 

Son^e  time  after  pronouncing  this  decree,  the  appellant,  on  searching  into«w* 
old  trunks  and  boxes  which  belonged  to  the  testator's  brother,  the  father  of  his  nepbe* 
Henry,  and  which  upon  his  death  had  been  sent  to  the  appellant  from  Hamlwr^ 
found  two  letters,  one  of  which  was  written  by  the  testator  to  his  brother,  concenH 
ing  his  son  Henry,  and  the  other  was  written  by  Henry  himself  to  his  father,  ^^ 
postscript  added  thereto  by  the  testator :  the  first  letter  was  dated  the  6th  of  Mtf* 
1693,  and  therein  the  testator,  after  speaking  of  the  age,  education,  and  weskw"" 
stitution  of  Henry,  expressed  himself  as  follows :  "  It  is  not  as  yet  adrisaW*  for 
marriage,  which  notwithstanding,  to  please  his  humour,  you  can  keep  his  fawYj^ 
with. — I  stand  in  thoughts  to  have  his  name  used  with  mine ;  that,  if  he  lif,  J* 
name  may  be  known,  and  succeed  me.  To  tdl  you  for  your  comfort,  I  set  •Pf'^ 
him  20,000  rix-doUars  whenever  he  marries,  if  I  live;  and  if  I  die  before,  to  ^"^ 
the  same  as  a  patrimony,  which  he  is  to  expect  from  you,  renouncing  and  [W  * 
quitting  you,  what  has  been  stipulated  and  agreed,  after  his  mother's  death  ;»»* 
his  estate  is  not  diminished.  If  a  good  match  present,  of  a  woman  with  an  eqw'* 
lent  portion  of  20,000  rix-doUars,  it  might  be  proposed,  tiiat  both  their  fortun" 
may  be  settled  on  trustees,  for  tiie  benefit  of  them  and  their  children."  The  testaw 
then  added,  "  That  if  Henry  and  his  wife  would  come  over,  he  would  gi^e  them  tneir 
diet ;  and  half  commission  to  Henry  for  ten  years,  until  his  brother  Jacob  (bi** 
ing  the  appellant)  should  be  of  age."     The  other  letter  was  dated  tiie  17th  of  ^ 
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«me  month,  and  the  testator's  postsoript  thereto  was  in  the  following  words :  "  As  to 
rour  SOD  Henry,  I  refer  to  what  I  writ  to  jou  on  the  6th  instant;  pray  let  your 
houghts  be  employed  thereon.  It  is  upon  those  conditions  and  design,  I  intend  to 
ue  hiB  name  with  mine;  but,  on  the  contrary,  if  he  doth  not  succeed  in  such  a,  match, 
hen  he  is  to  expect  no  benefit  from  the  trade,  etc.,  but  what  I  intend,  shall  leave  him 
ly  wiU." 

The  decree  having  been  signed  and  inrolled,  the  appelant  could  not,  upon  the 
liscovery  of  these  letters,  rehear  the  cause;  and  therefore,  in  Easter  term  1713,  he 
led  a  bill  of  review,  assigning  several  errors  in  the  body  of  the  decree ;  and  insisting 

0  the  new  matter  contained  in  the  letter  and  postscript,  as  an  evidence  that  the 
lartnership  between  the  testator  and  Henry  was  merely  nominal. 

To  this  bill  the  respondents  put  in  a  general  demurrer ;  and  the  same  being 
rgued  on  the  19th  of  June  1713,  the  court  were  pleased  to  allow  it,  and  order  the  biU 
f  review  to  stand  dismissed  with  costs. 

But  from  this  order,  and  also  from  so  much  of  the  former  decree  as  declared  the 
lartnership  to  be  real,  and  directed  an  account  to  be  taken  of  the  stock  and  profits 
liereof,  the  present  appeal  was  brought ;  and,  on  b^ialf  of  the  appellant,  it  was  said 
P.  King,  N.  Lechmere)  to  be  extremely  clear,  from  the  two  letters  above-mentioned, 
lat  the  testator,  before  he  inserted  the  name  of  Henry  in  partnership,  declared,  that 
!ie  using  his  name  was  with  no  other  intent  or  design  than  to  make  him  known  in 
le  world,  and  succeed  him  in  his  business;  explaining  it  to  be  only  a  nominal 
artnership,  by  saying,  that  he  would  make  him  a  real  partner  in  commission; 
ad  this  too,  under  a  condition  which  was  never  performed  on  the  part  of  Henry, 
iz.  his  marrying  a  woman  with  a  fortune  of  20,000  rix-dollars.  That  if,  by  the  eix- 
ression  in  the  first  letter,  of  using  Henry's  name  with  his  own,  the  test&tor  had 
itended  him  to  be  a  reel  partner  in  the  whole  business ;  he  would  not  afterwards 

1  the  same  letter,  and  by  way  of  reward  to  Henry  to  come  from  Hamburgh,  have 
lade  him  an  offer  of  a  partnership  in  commission  only ;  which  was  but  a  part  of  the 
usiness,  for  a  limited  time,  and  subject  to  the  above  condition.  That  when  these 
ro  letters  were  considered  together,  it  should  seem  as  if  the  testator  thought  the 
ktrimony  settled  on  Henry  by  his  father  [486]  sufficient ;  for  the  intentional  gift  of 
),000  rix-dollars  was  on  two  conditions ;  the  one  of  marrying  an  equal  fortune,  the 
her  of  relinquishing  that  patrimony ;  or,  in  other  words,  the  testator's  bounty  was 
eant  to  ease  his  brother  of  the  settlement^  and  give  his  nephew  an  opportunity  of 
loceeding  him  in  business,  with  a  present  reward  of  commission,  if  the  nephew 
ould  come  over  to  him.  That  in  the  style  of  the  supposed  partnership,  the  stock 
u  declared  to  be  brought  in  solely  by  the  testator,  and  no  gift  or  allotment  was  made 
'  any  part  of  it  to  the  nephew ;  but  if  the  testator  had  made  him  a  real  partner,  he 
ust  have  carried  one  half  of  the  stock  and  profits,  till  Selcken  was  taken  in,  to  the 
eount  of  Henry,  who  had  a  separate  account  in  the  testator's  books;  and  in  that 
ise,  the  testator  could  not  have  given  away  to  Selcken  any  part  of  Henry's  half  of 
le  stock,  or  carried  the  whole  profits  to  his  own  account,  as  he  had  done.  That  it 
as  expressly  in  proof,  that  the  partnership  was  apprehended  and  taken  to  be 
erely  nominal;  Uiat  the  testator  finding  Henry  incapable  of  business,  and  con- 
quently  unfit  for  his  purpose,  had  taken  the  appellant  in  his  stead,  as  a  nominal 
irtner  also,  in  the  same  books  and  stock,  and  the  increase  thereof ;  that  Henry's  name 
18  then  omitted,  and  no  credit  given  him  for  any  part,  either  of  the  stock  or  profits ; 
id  that  all  this  was  done  without  the  intervention  of  Henry,  or  any  objection  made 

it  on  his  behalf.  That  the  testator's  personal  estate  would  not  answer  a  moiety 
the  stock  of  £10,000,  with  its  profits  and  interest;  and  therefore,  it  was  not  to 
>  conceived  that  so  exact  an  accountant  as  the  testator  was,  and  who  knew  what 
I  was  worth,  would,  within  a  month  of  his  dc«th,  have  given  so  many  legacies  by 
»  will,  without  leaving  any  thing  wherewith  to  satisfy  them.  That  there  was  no 
oof  tending  to  shew  that  Henry  was  a  partner,  either  real  or  nominal,  but  the  style 
the  books,  and  the  using  his  name  with  the  testator's;  but  this  was  not,  among 
irchants,  deemed  sufficient  of  Itsdf  to  constitute  a  real  partnership,  much  less 
ten  opposed  by  several  plain  facts  and  circumstances,  explaining  it  to  be  but 
minal ;  and  therefore  it  ought  not  to  have  be&n  decreed  a.  real  partnership,  or  at 
,st  not  till  an  issue  at  law  had  been  tried,  and  a  verdict  found  in  affirmance  of  it. 
at  if  Henry  should  be  esteemed  a  real  partner,  without  articles  or  any  valuaUe 
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consideration,  the  appellant,  for  the  same  reason,  ought  to  be  so  likewise  befmU 
articles ;  the  title  and  interest  of  each  subsisting  exactly  upon  the  same  foundttigii, 
consequently  the  claim  of  each  upon  the  testator's  estate  was  equally  just,  tndoi^ 
to  have  been  alike  provided  for  by  the  decree,  before  any  disbribution  wu  ortkrd 
to  be  made  of  the  surplus.  That  the  decree  was  also  erroneous,  in  ordering  tk> 
appellant  solely  to  pay  the  arrears  and  growing  payments  of  the  annuity  of  £15; 
for  by  the  deed  which  granted  that  annuity,  it  was  to  be  paid  jointly  by  the  ippdici 
and  his  brother  Theodore,  to  whom  the  premises  subject  to  it  were  conv^ed.  Lu^. 
that  the  bill  of  review  ought  not  to  have  been  dismissed,  [4871  ^^  ^  demunr 
thereto  aHowed ;  on  the  contrary,  the  respondents  ought  to  have  been  oompefied  b 
answer  the  new  matters  contained  in  that  bill,  so  that  the  appellant  might  Wy 
an  opportunity  of  proving  the  same,  and  have  had  his  cause  heard  on  the  meriti:  it 
was  true  indeed,  that  the  two  letters  and  postscript  were  in  the  appeilant'a  cuffi^ 
at  the  time  of  making  the  decree ;  but  it  was  also  true,  that  he  knew  nothing  of  thai 
till  after  the  decree  was  signed  and  iuroUed,  and  therefore  their  being  in  hiBcustodr 
without  his  knowledge,  was  the  same  as  if  they  had  not  been  in  his  custody  aciU;« 
it  could  not  be  presumed  that  he  would  have  wilfully  neglected  to  produce  sudi  tot 
material  evidence:  besides,  if  these  letters  should,  through  the  appellant's omusm, 
be  precluded  from  being  read,  a  third  person,  who  was  no  party  to  the  decree,  toiU 
be  therel^  prejudiced ;  for  the  appellant  himself  was  no  farther  concerned  in  inttnfi. 
than  barely  as  it  tended  to  increase  or  diminisli  his  one  fourth  of  the  surplus  of  tfe 
testator's  personal  estate ;  but  his  younger  brother  Theodore  would  be  the  mStss, 
to  whom  the  testator  had  by  his  will  given  upwards  of  JC9000  to  be  paid  before  ut 
division  of  the  surplus. 

On  the  other  side  it  was  contended  (S.  Cowper,  W.  Norris),  that  the  hodkn,  Ic^ 
etc.  made  no  distinction  in  the  partnership ;  because  both  the  appellant  and  Sf^i»- 
who  brought  him  nothing,  were  let  into  tlie  partnership  in  the  same  manner  ui 
in  the  same  books.  That  there  were  no  proofs  in  the  cause,  by  which  a  mere  nomiiil 
partnership  could  be  evidenced ;  for  as  to  the  testator's  taking  in  all  the  stock  ml 
profits  to  his  own  use,  and  carrying  them  to  his  own  private  account,  without  giiiif 
H«iry  credit  for  any  part  thereof ;  it  was  so  far  from  being  true  in  fact,  tla*.  •» 
every  year  the  accounts  of  profit  and  loss  were  stated  in  the  books  of  the  psrtaer 
ship ;  expressing  how  the  monies  had  been  paid,  what  the  clear  profits  amounted  to, 
how  the  testator  had  from  time  to  time  endeavoured  to  improve  the  same,  and  ii 
what  manner  the  alteration  of  the  partnership  between  himself  and  his  two  nephen 
had  been  made :  To  suppose,  therefore,  that  the  testator  never  intended  Henry  should 
have  any  payment  in  respect  of  the  £10,000  stock,  or  the  produce  of  it,  was  to  aip- 
pose  a  matter  directly  contrary  to  what  appeared  under  the  testator's  own  band, 
and  in  all  his  books ;  and  as  Henry  was  doubtless  subject  to  all  the  partnerabip  debta 
it  could  not  be  presumed  that  he  was  not  a  real  partner.  And  as  to  the  appeUanu 
objection,  respecting  tlie  payment  of  the  annuity  of  £75,  he  was  the  Mily  P*™^ 
against  whom  this  payment  could  be  decreed,  being  the  sole  executor  of  the  testator* 
will :  wherefore,  as  the  bill  of  review  was  in  every  part  of  it  frivolous,  vexatious,  and 
inconsistent  with  the  rules  and  practice  of  a  court  of  equity,  it  was  with  great  pro- 
priety and  justice  di>u,issed. 

But  after  hearing  counsel  on  this  appeal,  it  was  ordbbxd  and  adjudgjd,  that  the 
order  of  tlie  Court  of  Chancery  of  the  19th  of  June  1713,  whereby  the  demurrer  ws* 
allowed,  and  the  bill  of  review  ordered  to  stand  dismissed,  should  be  revef«d ;  and 
[488]  it  wa»  further  ordered,  that  the  Court  of  Chancery  should  proceed  to  rehear 
the  cause,  when  the  same  should  be  ready  for  rehearing.*     (Jour.  vol.  19.  p-  662.) 

*  On  searching  the  register's  office,  it  appears.  Lib.  A.  1716.  fo.  103.  that  in  P"^ 
suance  of  this  order,  the  cause  was  heard  on  the  26th  of  February  1715 ;  when,  upon 
reading  the  two  letters,  and  the  entries  in  the  testator's  books,  the  Lord  Chanceuor 
declared  the  case  to  be  dubious ;  and  therefore  ordered,  that  the  parties  should  pi* 
ceed  to  a  trial  at  law  in  the  Court  of  King's  Bench,  upon  this  issue,  viz.  "  YMiff 
the  nephew  Henry  was  really  or  only  nominally  a  partner  with  his  undo  the  ta» 
tor ;  and  if  really  a  partner,  whether  he  was  a  partner  for  any  and  what  p»rt '["f 
said  stock  of  £10,000,  or  the  profits  thereof,  and  from  what  time; "  and  after  wcfi 
trial,  either  party  was  to  be  at  liberty  to  resort  back  to  the  Court :  but  the  Mm**'^** 
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fl89]    Case  4. — Joshua  Minnit, — Appellant ;  John  Whineby, — Respondent 

[21st  June  1721]. 

Three  peraons  entered  into  partnership  in  the  trade  of  augar-bolling,  and  it 
°  was  agreed,  that  no  sugars  should  be  bought  without  the  consent  of  the  majo- 
rity; one  of  them  afterwards  withdraws  himself  from  the  partnership,  of 
which  he  gives  public  notice;  and,  subsequent  to  this,  the  two  other  partners 
make  a  contract  with  A.  for  a  large  quantity  of  sugar,  who  had  full  notice 
that  the  third  partner  had  withdrawn :  Held,  that  such  third  partner  was  not 
answerable  for  any  part  of  the  sugar  so  purchased. 

Dbcrhb  of  the  Irish  Chancery  bbvebsed. 

The  determination  ia  stated  to  the  above  effect  in  MSS.  Tab.  and  16  Yin. 
The  case  seems  too  clear  for  dispute. 

Viner,  voL  16.  p.  243.  ca.  12.  by  the  name  of  Minnit  v.  Whitney. 

In  September  1716,  Thomas  Minnit,  Joseph  Jopson,  Richard  Boles,  and  James 
yiar,  of  the  city  of  DuUin,  merchants,  agreed  to  become  partners  for  carrying  on 
!w  trade  of  sugar-boiling;  and  by  certain  articles  entereid  into  on  that  occasion, 
ated  the  21st  of  September  1716,  it  was,  inter  alia,  stipulated,  "  That  none  of  the 
lid  partners  should  buy  any  sugars  for  the  trade  in  partnership,  without  the  con- 
nt  of  a  majority  of  the  partners ;  and  that  if  any  of  them  should  buy  sugars  without 
ich  consent,  the  same  should  be  at  the  risk  of  the  person  so  buying  them,  and  the 
lier  partners  should  not  be  any  way  liable  to  the  payment  of  the  same." 

The  trade  was  carried  on  for  some  time  pursuant  to  these  articles ;  and  in  June 

uthe  mean  time,  to  take  an  account  of  the  testator's  assets,  pursuant  to  the  directions 
the  former  decree ;  to  the  end  that  the  fourth  part  of  what  should  appear  to  be  the 
.  nduft  of  the  testator's  personal  estate  might  be  set  apart  and  preserved  for  the  in- 
nfs  benefit,  according  to  the  said  former  decree :  And  the  £50  deposited  with  the 
.  pster  on  the  bill  of  review,  were  to  be  paid  back  to  the  (then)  plaintiff  Jacob  Jacob- 
,  i;  but  the  £10  deposited  by  him  with  the  register  on  the  rehearing,  pursuant  to 
.'  i  order  of  the  House  of  Lords,  were  to  remain  with  the  register  till  after  the  trial, 
that  a  trial  was  accordingly  had,  when  a  verdict  was  found,  that  the  partnership 
,  .•  nominal  only,  and  not  real. — ^That  on  the  3d  of  November  1716,  the  cause  was 
i^ird  upon  the  equity  reserved ;  when  his  Lordship  ordered,  that  as  to  any  account  of 
^.'partnership  Uie  matter  of  the  original  bill  should  stand  dismissed,  and  that  so 
'^,iii  of  the  decree  of  the  23d  of  May  1712,  as  related  to  that  matter  only,  should  be 
vied ;  but  that  the  rest  of  the  decree  should  stand  with  this  addition,  that  the  said 
.  «b  Jacobeen  should  be  examined  upon  interrogatories,  touching  the  account  thereby 
Jeted,  as  the  Master  should  appoint;  and  that  the  Master  should  state  any  matter 
,  ^ally,  on  the  account  by  the  former  decree  directed  to  be  taken,  as  he  should  think 
. ,  And  the  counsel  for  the  said  Jacob  Jacobsen  alleging,  that  tJie  plaintiffs  in  the 
'.,rinal  cause  did,  by  their  bill,  demand  the  sum  of  £10,000  as  the  marriage  portion 
'  Wry,  promised  him  by  the  testator,  touching  which  demand,  the  bill  was  upon  the 
.  Shearing  dismissed ;  and  that  they  had  since  failed  in  their  demand  relative  to  the 
^Icnded  partnership  ;  tiie  said  counsel  therefore  prayed,  that  the  said  Jacob  Jacob- 
'^ 'Alight  have  his  costs,  to  be  paid  by  the  other  side:  his  Lordship  ordered,  that  both 
*  w*  should  have  their  costs  out  of  the  testator's  estate,  to  be  taxed  by  the  Master ; 
''  laid  testator  having  by  a  formal  fiction  in  his  books  of  account  occasioned  this  ez- 
^  »:  but  if  the  Master  could  distinguish  the  costs  which  related  to  the  demand  of 
[^£10,000  portion  from  the  other  costs,  it  was  ordered,  that  as  the  plaintiffs  in  the 
>■  -inal  cause  were  not  to  pay  costs,  they  were  not  to  have  any  costs  in  respect  of 
*''^  demand,  but  they  were  to  have  their  costs  in  respect  of  the  question  relative  to 
^'^iominal  partnership ;  and  if,  since  the  former  decree,  the  said  Jacob  Jacobeen  had 
i'''^  any  sum  or  sums  to  the  defendants,  or  any  of  them,  in  consequence  thereof,  such 
li^i  were  to  be  allowed  him  by  the  Master,  in  the  accounts  still  remaining  to  be 
i'^'A  pursuant  to  that  decree;  and  he  was  also  to  be  paid  the  £10  deposited  with 
iV'^'legister,  on  obtaining  the  rehearing. 
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1717,  Th(Hna8  Minnit  having  purchased  Fylar'ii  share,  became  entitled  to  >  moidr 
of  the  whole;  but  being  dissatisfied  with  the  conduct  of  Boles  and  Jopson, tiieotiieT 
partners,  he  gave  them  notice  in  September  following,  that  he  would  be  do  longer 
concerned  in  the  joint  trade,  and  would  withdraw  or  dispose  of  his  share  o{tli> 
stock ;  and  he  also  caused  an  advertisement  to  that  effect  to  be  fixed  and  public 
on  the  Exchanga 

Subsequent  to  this  notice,  viz.  in  October  1717,  Boles  and  Jopson  treated  withtb 
respondent  for  the  purchase  of  100  casks  of  raw  sugar,  at  the  price  of  £1000;  d 
Minnit  being  informed  of  this  treaty,  went  to  the  respondent  and  told  himtktbe 
(Minnit)  was  no  longer  concerned  in  the  said  partnership,  and  would  not  therefon 
be  accountable  for  any  sugars  which  Boles  and  Jopson  might  buy,  under  colour  i 
the  said  partnersliip  or  odierwise ;  to  which  the  respondent  answered,  that  he « 
satisfied  with  the  security  of  Boles  and  Jopson  only,  and  would  sell  them  hit  siigss 
on  their  own  account  and  credit. 

The  respondent  accordingly  sold  the  sugars  to  Boles  and  Jopson,  and  took  four 
promissory  notes  in  their  own  names  only,  for  the  money,  payable  by  inrtalmenn; 
but  a  separate  account  was  kept  [490]  of  the  sugars,  and  they  were  not  blended  »Mi 
the  common  stock  of  the  partnership. 

In  January  1717,  Thomas  Minnit,  for  a  valuable  consideration,  assigned  >&  Ul 
share  and  interest  in  the  stock  to  the  appellant ;  and  about  the  same  time  Bola  l» 
came  a  purchaser  of  all  Jopson's  share  and  interest  therein ;  and  soon  aftenrardi  tb 
appellant  and  Boles  entered  into  a  new  partnership  together,  on  which  occaiioi 
Boles  took  credit  for  18  hogsheads  of  raw  sugar,  which  was  the  then  residue  of  tin 
sugar  bought  of  the  respondent. 

Before  the  notes  which  the  respondent  had  taken  from  Boles  and  Jotpton  fot  i* 
amount  of  the  sugar  were  all  paid,  they  failed  and  absconded ;  whereupon,  in  Jiot 

1718,  the  respondent  filed  his  bill  in  the  Court  of  Chancery  in  Ireland  againntk 
appellant  and  Thomas  Minnit,  in  order  to  recover  payment  of  £600  and  upvtKi^ 
which  he  alleged  to  be  remaining  due  upon  these  notes ;  suggesting,  that  he  sold  tl* 
sugars  on  account  of  the  partnership.  i 

The  appellant,  by  his  answer,  stated  the  several  facts  above-mentioned,  reiitin 
to  the  purchase  of  the  sugar;  and  insisted,  that  he  was  not  liable  to  the  psjmoitrf 
any  thing  which  might  remain  due  on  that  account. 

The  said  Thomas  Minnit  also  answered  the  billj  and  swore  that  he  gave  notii»|> 
the  respondent  not  to  trust  Boles  and  Jopson  with  the  sugars  on  the  partnenkp 
account.  But,  upon  hearing  the  cause  on  the  28th  of  January  1720,  the  Lord  On*- 
cellor  was  pleased  to  decree,  that  the  appellant  should  pay  the  respondent  the  hkhiR 
remaining  due  for  the  said  100  hogsheads  of  sugar  so  sold  to  the  said  Boles  and  hf 
son;  and  referred  it  to  a  Master  to  ascertain  how  much  remained  due  to  the* 
spondent  on  the  aforesaid  notes,  and  the  interest  of  the  same,  from  the  time  the 
said  notes  were  respectively  payable. 

From  this  decree  the  defendant  Joshua  appealed ;  insisting  (T.  Lutw^ite  ^ 
Phipps),  that  he  was  never  concerned  in  the  original  partnership,  but  only  p*'' 
chased  Thomas  Minnit's  share  of  the  stock  for  a  valuable  consideration,  aftc  ^ 
respondent  had  sold  the  sugars  to  Boles  and  Jopson,  on  their  own  credit,  aad  aAe^ 
the  partnership  between  them  and  Thomas  Minnit  was  discontinued.  Tint  ^ 
sugars  were  bought  without  the  consent  of  Thomas  Minnit,  after  the  reepondat'''" 
full  notice  of  the  partnership  being  discontinued,  and  was  warned  not  totrmttta 
sugar  on  the  partnership  account.  That  the  respondent  sold  ajid  delivered  thewpf 
to  Boles  and  Jopson,  on  their  own  separate  account  and  credit,  and  to<A  their  o« 
promissory  notes  for  the  same,  declaring  himself  satisfied  with  their  security ;  m"J  ** 
accordingly  paid  part  of  the  money  by  them,  or  one  of  them.  That  the  sugw  *** 
kept  separate  from  the  stock  of  the  partnOTship,  and  distinct  accounts  vere  W 
concerning  them,  and  no  part  thereof  brought  to  the  appdlant's  account  as  a  part"* 
That  Boles,  in  a  g^ieral  account  between  him  aood  the  appellant^  esteemed  ew 
charged  these  sugars  as  his  own  property ;  and  accordingly  had  credit  g'Te"  "'* 
for  the  1 8  hogsheads  there-[491]-of  which  remained  unsold.  But  if  either  the  appeH*"' 
or  ihe  said  Thomas  Minnit  were  any  way  chargeable  with  the  money,  or  any  parttJ*'*' 
of,  it  was  not  a  matter  properly  determinable  in  a  court  of  equity,  but «  mere  ai*«> 
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at  law,  for  goods  sold  and  delivered ;  in  which  action  the  merits  might  properly  have 
been  tried. 

On  the  other  side  it  was  argued  (R.  Raymond,  S.  Mead),  that  the  sugars  were 
bought  of  the  respondent  for  the  benefit  of  the  partnership,  by  a  majority  of  the 
partners;  and  particularly  by  Jopson,  who  had  the  chief  management  and  direiction 
of  the  sugar-house,  and  were  accordingly  put  into  the  common  stock ;  and  that  the 
appellant)  becoming  assignee  of  the  partners,  and  standing  in  their  place,  ought, 
in  justice  and  equity,  to  pay  the  respondent  the  remainder  of  his  said  debt.  And  the 
ratiier,  because  the  appellant  became  concerned  in  the  partnership,  directed  these 
sugars  to  be  mixed  and  worked  up  with  the  other  common  stock,  and  thereby  converted 
the  same  to  his  own  use;  and  expressly  agreed  to  make  good  what  remained  due  to 
the  respondent  out  of  the  old  and  new  stock  of  sugar. 

But,  after  hearing  counsel  on  this  appeal,  it  was  ordbrbd  and  adjudqbd,  that  the 
decree  should  be  reversed,  as  to  the  appeUant;  and  that  the  respondent's  bill,  as  to 
him,  should  be  dismissed  with  costs:  And  it  was  further  obdbrbd,  that  the  proper 
officer  of  the  Court  of  Chancery  in  Ireland  should  tax  and  ascertain  the  Baid  costs 
accordingly;  and  the  same,  when  ascertained,  were  forthwith  to  be  paid  to  the 
appeUant  by  the  respondent ;  and  that  the  said  Court  should  take  care  to  put  this  judg- 
ment into  effectual  execution.     (Jour.  vol.  21.  p.  548.) 


Case  4. — Henet  Browne  and  others, — Appellants ;  Eichakd  Gibbins, — 
Bespondmt  [2l8t  February  1725]. 

[Mew's  Dig.  X.  424.     See  Croxfon's  Caxe,  1852,  3  De  G.  and  S.  432.] 

A.  on  behalf  of  himself  and  his  partners,  enters  into  contract  with  B.  for  the 
purchase  of  a  certain'  commodity,  but  the  name  of  A.  only  was  made  use  of 
in  the  contract.  This  contract  not  being  performed  by  A.  an  action  was 
brought,  and  a  verdict  recovered  against  him.  On  a  bill  filed  by  A.  against 
his  partners,  to  contribute  their  shares  of  the  damages  and  costs ;  held,  that 
they  were  liable  so  to  do,  having  paid  a  proportion  of  the  deposit,  and  being 
entitled  to  an  equal  share  of  the  profit  if  any  had  been  mad& 

Decrbb  of  the  Master  of  iJie  Rolls  and  Lord  Macclesfield,  C.  affirubd. 

The  respondent,  getting  his  living  in  Exchange-alley  by  selling  lottery  tickets 
and  India  bonds,  became  acquainted  with  the  appellants  in  the  month  of  August 
1720,  who  agreed  to  become  partners  with  him  in  the  purchase  of  fifteen  shares  of 
Welsh  copper;  and,  in  pursuance  of  such  agreement,  the  respondent  on  the  [492] 
19th  of  that  month,  bought  of  one  Miller  a  broker,  who  was  agent  for  Francis  Sawle, 
those  fifteen  shares  at  £50  per  share,  amounting  to  £750 ;  and  Miller  and  the  re- 
spondent were  each  to  deposit  £100  Srpiece,  to  secure  the  performance  of  this  con- 
tract ;  and  the  shares  were  to  be  transferred  at  the  next  opening  of  the  books.  Where- 
npon  the  appellants  and  the  respondent  jointly,  advanced  equal  proportions  of  the 
£100  being  each  a  seventh  part  thereof,  amounting  to  £14  6s.  8|d.,  which  was 
accordingly  paid  into  the  hands  of  Messrs.  Green  and  Eades,  goldsmiths,  as  a  deposit 
to  secure  the  performance  of  the  agreement  on  the  part  of  the  appdlants  and  the 
Kspondent;  Miller  at  the  same  time  also  depositing  the  like  sum  of  £100. 

Soon  afterwards,  a  proclamation  issued  to  prevent  persons  making  or  accepting 
of  any  assignment  or  transfer  of  any  stocks,  of  any  company,  without  legal  authority 
by  act  of  parliament  or  charter,  to  warrant  such  body  corporate  to  transfer  shares 
therein ;  and  a  scire  facias  issuing  against  the  Welsh  copper  company,  the  respond- 
enti  for  fear  of  incurring  the  penalty  mentioned  in  the  proclamation,  if  he  accepted 
the  g&id  stock  at  the  opening  of  the  books,  did  not  accept  the  same :  Whereupon 
Savle  commenced  his  action  in  the  Court  of  King's  Bench  against  the  respondent, 
upon  which  he  was  arrested  and  held  to  bail  in  £800  and  kept  in  custody  for  want 
of  bail,  three  days ;  and  after  he  had  put  in  bail,  he  acquainted  Browne  and  Clarkson, 
two  of  the  appeUantfl,  with  the  same^  who  agreed  that  the  action  should  be  defended, 
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PARTY. 

Case  1. — James  Beillt  and  others, — Appellants ;  Eobeet  Ward, — ^fiespomisit 

[7th  May  I7l7]. 

Where  a  person  is  made  a  party  to  a  bill,  but  not  served  with  any  process,  m 
decree  ought  to  be  made,  and  much  less  a  decree  affecting  the  right  of  sod 
person. 

Dbcbeb  of  the  Irish  Chancery  rbvkrskd. 

It  is  plain  that  the  very  intent  of  a  person  being  made  a  party  is  meteiv 
frustrated  if  no  process  is  served  on  him.    See  note  at  the  end  of  this  cue. 
Viner,  vol.  16.  p.  254.  note  to  ca.  46.  2  Eq.  Ca.  Ab.  631.  ca.  3. 

In  the  year  1636,  Luke  Earl  of  Fingall  married  Mabel  Countess  of  Fingall;d 
in  consideration  of  that  marriage,  and  of  the  lady's  portion,  the  lands  of  S&t^ 
town,  Oangowna,  and  Eillallan  in  Ireland,  were  settled  on  Mabel  for  life,  for  tia 
jointure,  with  remainder  to  the  Earl  in  tail  male. 

After  the  death  of  Earl  Luke,  the  said  Mabel  Countess  Dowager  of  Fu- 
gall,  in  the  year  1650,  married  one  Colonel  Barnewall,  and  he  being  aftwww^ 
attainted  of  high  treason,  on  account  of  the  Irish  rebdiion  in  1641,  the  jointmt' 
lands  of  his  said  wife  became  forfeited,  and  were  afterwards  sequestered  and  distri- 
buted amongst  the  soldiers  and  other  adventurers ;  from  some  of  whom  one  Stimf 
obtained  some  lease,  or  other  conveyance  thereof. 

[496]  In  1663,  Luke  Earl  of  Fingall,  who  was  the  issue  in  tail  male,  was  dedtnl 
and  decreed  an  innocent  person,  by  the  commissioners  appointed  to  put  the  ad  i 
tettlement  in  execution;  in  consequence  whereof,  he  was  restored  to  all  his  lands ii 
Ireland,  and  particularly  to  the  reversion  and  inheritance  of  the  jointure4u4 
from  and  after  the  death  of  the  said  Countess. 

Earl  Luke  afterwards  died,  leaving  issue  Peter  Earl  of  Fingall,  whose  consbtf 
residence  was  in  England. 

In  1707  Countess  Mabel  died,  whereupon  Earl  Peter  sent  directions  to  his  ue^ 
in  Ireland  to  take  possession  of  the  jointure-lands,  and  this  was  accordin^y  dx 
in  a  quiet  and  peaceaUe  manner;  for,  the  occupiers  thereof  being  sensible  oiti 
lordship's  title,  readily  agreed  to  attorn  tenants  to  him ;  and  he,  consequentlr,  M 
ceived  the  rents  and  profits  of  the  premises  for  several  years  after,  without  ii 
interruption. 

But  in  Easter  term  1713,  the  respondent  exhibited  his  bill  in  the  Court  of  (& 
eery  in  Ireland  against  the  appellants,  and  also  against  the  said  Peter  Earl  of  Fiif 
and  one  Carrett  Hogan  and  Christopher  Murphy,  stating,  that  the  pl&intifi  bed 
possessed  of  the  said  lands  of  Stirropstown,  Clangowna,  and  Killallan,  by  vints 
a  lease  made  by  one  Sarah  Peppiat  for  21  years,  commencing  from  the  let  of  ' 

1704,  demised  the  same  to  the  said  Garrett  Hogan  for  seven  years  from  Lad; 

1705,  who  granted  under-leases  of  several  parcels  thereof  to  the  defendants  U 
Hogan,  Charles  Bessey,  and  James  Lamb. — That  Joseph  Gibson,  the  plaintiff's  «gi 
did,  in  1706,  demise  other  part  of  the  premises  to  the  defendant  Christopher  M'iii| 
for  a  term  of  five  years ;  and  which  lease  was,  by  assignments,  become  vested  is 
defendant  James  Reilly: — and,  that  the  plaintiff  having  no  counterparts  of 
leases  so  granted  by  him  and  his  t^ent,  the  defendants  and  their  under-tsisctk 
the  determination  of  their  said  several  terms,  not  only  refused  to  pay  him  any 
but  attorned  tenants  to  the  defendant  the  Earl  of  Fingall,  who  pretended  some 
or  title  to  the  premises,  and  had  made  a  lease  thereof  to  some  of  the  other  defendii 
and  therefore  the  bill  prayed,  that  the  plaintiff  might  be  restored  to  the  i 
of  the  said  lands,  and  that  the  defendants  might  account  with  him  for  the  r^oai 
profits  thereof. 

The  defendant  Garrett  Hogan,  by  his  answer  to  this  bill,  admitted  that  the  pli 
tiff  had  granted  him  a  lease  of  part  of  the  premises,  for  six  years  onlv,  frwn 
day  1705,  and  that  he  demised  the  same  to  the  defendant  Charles  Bessey  and 
who,  without  his  consent  or  privity,  gave  up  the  possession  thereof  to  the  1 
Fingall  in  March  1711,  and  who  (as  the  defendant  was  advised)  was  the 
owner  and  proprietor  of  the  premises  so  demised. 
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between  the  reBpondent  and  Miller,  as  tlie  agent  of  Sawle^  nor  knew  any  thing  of  it 
tiU  afterwards,  and  even  then  were  strangers  both  to  the  respondent  and  Sawla  That 
^e  only  agreement  which  the  appellants  entered  into  was,  to  advance  their  respective 
shares  of  the  deposit,  after  the  respondent  had  made  the  agreement  in  his  own  name 
only,  and  without  taking  any  notice  of  them ;  and  they  were  to  run  no  other  risk 
in  that  agreement  than  the  forfeiture  of  their  proportions  of  the  deposit,  in  case  the 
stock  should  not  be  worth  acceptance;  but  were  not  to  be  obliged,  in  aU  events,  to  take 
the  stock :  Besides,  the  appellants  had  no  receipt  for  the  money  which  they  advanced, 
nor  any  note  or  agreement  under  the  respondent's  hand,  to  oblige  him  to  give  them 
their  proportionate  shares  of  the  advantages  of  the  bargain,  in  case  any  should  arise. 
That  the  action  between  Sawle  and  the  respondent  was  apprehended  to  be  collusive, 
in  regard  Sawle  oSered  to  acquit  the  respondent  from  the  contract  for  twenty  guineas, 
but  which  he  refused  to  give:  Sawle  likewise  oSered  to  acquit  the  respondent,  upon 
his  allowing  him  to  take  the  deposit,  but  which  he  also  refused,  and  never  communi- 
cated either  of  these  proposals  to  the  appdlants.  That  the  suit  in  Chancery,  as  be- 
tween the  respondent  and  Sawle,  was  amicable;  the  respondent  having  neither 
replied  to  Sawle's  answer,  or  moved  for  an  injunction,  or  examined  amy  witnesses ; 
although  by  his  bill  he  not  only  prayed  an  injunction,  but  also  to  have  the  contract 
ddivered  up.  That  there  was  no  proof  in  the  cause  that  the  contract  was  registered 
in  time,  or  that  Sawle  was  possessed  of  stock  according  to  the  act  of  7  Geo.  I.  for 
Tutoring  public  credit;  neither  was  it  in  proof  that  Sawle  ever  transferred  or  t«i- 
dered  the  stock  in  question  to  the  respondent ;  but  which  ought  to  have  been  proved 
to  the  satisfaction  of  the  Court.  That  the  appellants  not  being  parties  to  the  action 
at  law,  and  therefore  not  able  to  make  a  defence  thereto,  ought  at  least  to  have  the 
benefit  of  a  tri^  at  law;  not  only  as  to  the  validity  of  the  contract  in  the  several 
respects  aforesaid,  but  also  as  to  the  point,  whether  the  app^ants  forfeiting  their 
shares  of  the  deposit  would  not  or  did  not  avoid  the  contract,  as  between  them  and 
the  respondent. 

On  the  other  side  it  was  contended  (T.  Lutwyche,  C.  Talbot),  that  the  contract 
for  the  purchase  of  the  stock,  though  made  in  the  respondent's  name  only,  was  ao 
made  on  account  of  all  the  partners ;  that  the  appellants,  in  pursuance  thereof,  paid 
each  their  proportion  with  the  respondent  of  the  deposit,  and  would  have  been  en- 
titled to  an  equal  share  of  all  profit,  if  any  could  have  been  made  thereon ;  and  there- 
fore ought,  in  equity  and  justice,  to  bear  their  proportion  of  all  loss  by  the  contract, 
and  not  leave  the  same  wholly  upon  the  respondent,  who,  as  to  the  shareB  of  the 
app^ants  therein,  acted  only  as  their  trustee.  That  the  appellants  having  suffered 
the  respondent  alone  to  be  prosecuted  at  law  upon  this  [495]  contract,  and  having 
previous  notice  of  the  trial  given  ix>  each  of  them  respectively,  ought  to  have  assisted 
the  respondent  in  making  a  defence ;  but  as  they  neglected  to  do  so,  they  ought  to 
be  equally  bound  with  him  by  the  event  of  the  trial.  That  Sawle  having,  upon  the 
larial  made  aQ  the  proofs  required  by  law,  and  having  thereupon  recovered  a  verdict 
for  £650  it  was  but  just  and  reasonable  that  the  appellants  should  pay  their  pro- 
portions thereof,  the  respondent  having  done  all  that  lay  in  his  power  to  preventt 
the  same,  and  especially  as  it  was  not  in  his  power  to  make  any  composition  with, 
Sawle  without  the  joint  consent  of  all  the  appellants,  who  never  could  be  prevailed 
upon  to  meet  together  for  that  purpose.  It  was  therefore  hoped  that  the  said  decrees, 
report,  and  proceedings  would  be  affirmed,  and  the  appeal  dismissed  with  axemplary 
costs. 

AccoRDiNQLT,  after  hearing  counsel  on  this  appeal,  it  was  OBDBBHn  and  adjvdqid, 
that  the  same  should  be  dismissed ;  and  that  the  decree,  affirmance,  and  order  therein 
complained  of  should  be  affirmed.    (Jour.  vol.  22.  p.  601.) 
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Case  2. — Edward  Edgworth, — Appellant ;  Egbert  Edgwobth, — Sapondat 

[26th  June  1721]. 

Where  a  person  derives  title  under  a  dormant  settlement,  all  the  remainder-ma 
in  that  settlement,  as  well  as  all  mesne  incumbrancers  on  the  estate^  msEt  be 
made  parties  to  the  suit. 

OanEBS  of  the  Irish  Court  of  Exchequer  rbybrsed.     See  note  to  Caw  3. 

Viner,  vol  16.  p.  254.  ca.  52.  2  Eq.  Ca.  Ab.  632.  ca.  8. 

Sir  Edward  Tyrrell  bart.  being  seised  in  fee  of  the  town  and  lands  of  Longvwd. 
and  several  other  lauds  in  the  countiee  of  Meatli,  West-Meath,  Kildare,  and  King's 
County  in  Ireland,  died  in  the  year  1690,  leaving  issue  Catherine  his  only  daugLiet 
and  heir,  the  appellant's  mother. 

The  said  Sir  Edward  Tyrrell  was,  after  his  death,  outlawed  for  high  treMO&sbj 
means  whereof,  the  said  lands,  which  would  otlierwise  have  come  to  Catherine  bis 
said  daughter  and  heir,  were  seised  into  the  hands  of  their  Majestiee  King  WiQim 
and  Queen  Mary. 

But  there  being  a  prospect  of  reversing  that  outlawry,  as  being  erroneous,  ibe 
respondent  proposed  to  marry  the  said  Catherine ;  and  having  obtained  the  conaect 
of  Dame  Elinor  Tyrrell,  her  mother,  certain  articles  were  entered  into,  between  tbe 
respondent  of  the  one  part,  and  the  said  Dame  Elinor  Tyrrell,  on  behalf  of  heneli 
and  her  said  daughter  Catherine,  of  the  other  part,  dated  the  5th  of  July  1692,  wfaerei? 
it  was  agreed,  that  whenever  tlie  said  Catherine,  or  the  respondent  in  her  rigiit. 
should  be  restored  to  the  estate  of  tiie  said  Sir  Edward  Tjrrrell,  or  any  part  thereof. 
[499]  the  same  should  immediately  be  settled  on  the  respondent  and  the  said  Catherio^ 
for  tiieir  lives,  and  the  life  of  the  longer  liver  of  them ;  remainde(r  in  tail  male  U> 
the  first  son  of  the  respondent  l^  the  said  Catherine,  with  other  remainders  ow: 
and  that  tliere  should  be  a  provision  for  tiie  said  Dame  Elinor,  during  her  life. 

The  marriage  soon  afterwards  took  effect,  and  Sir  Edward's  estate  being  hf  dit 
act  of  reeuniption  vested  in  tlie  trustees  appointed  for  sale  of  the  Irish  forfeitures 
it  was  afterwards,  by  a  private  act  of  parliament  made  in  the  first  year  of  Queen 
Anne,  enacted,  that  tlie  said  trustees  should  convey  all  the  estate  forfeited  bv  ttt 
said  Sir  Edward  Tyrrell  to  the  respondent  and  the  said  Catherine,  and  their  heiit. 
discharged  of  all  forfeitures.  And  by  deeds  of  lease  and  release,  dated  the  8th  aiHl 
9th  of  October  1702,  the  said  trustees  conveyed  the  same  accordingly. 

The  respondent  and  Catherine  being  thus  seised,  did,  by  deeds  of  lease  and  rdeait, 
dated  the  24th  and  25th  of  December  1703,  in  pursuance  of  the  said  articles,  and  f«r 
the  considerations  therein  mentioned,  convey  unto  Francis  Edgworth  esq.  and  hii 
heirs,  all  the  said  premises,  by  the  particular  denominations  in  the  said  deeds  et- 
pressed,  to  the  use  of  the  respondent  and  the  said  Catherine  for  their  lives,  witliout 
impeachment  of  waste ;  and  from  and  after  the  death  of  the  said  respondent  and 
Catherine,  to  the  use  of  the  appdllant,  their  eldest  son,  during  his  natural  h7e: 
remainder  to  the  said  Francis  and  his  heirs,  for  preserving  the  contingent  umb  : 
remainder  to  tlie  appellant's  first  and  other  sons  in  tail  male,  with  several  rMnaindere 
over.  With  a  power  for  the  respondent  and  the  said  Catherine  to  charge  portions  for 
younger  children,  not  exceeding  £1000 ;  and  a  power  for  the  appellant,  after  the  destfc 
of  the  respondent  and  the  said  Catherine,  to  settle  a  jointure  on  any  wife  he  should 
marry,  not  exceeding  £300  per  ann. 

In  1707  the  said  Catherine  died,  and  the  respondent,  in  some  few  months  after, 
married  a  second  wife;  and  notwithstanding  the  said  artides  and  settlement,  took 
upon  liimself  to  make  fee-farms  and  other  long  leases  of  part  of  the  premises.  tX 
small  rents ;  and  to  mortgage  and  sell  other  part  thereof,  and  publicly  notified,  that 
he  intended  to  s^l  the  residue  of  the  said  premises. 

By  these  means,  and  also  on  account  of  the  appellant's  marrying  against  toe 
respondent's  consent,  great  misunderstandings  subsisted  between  them,  insomw* 
that,  on  the  21st  of  December  1717,  the  respondent  exhibited  his  bill  in  the  Court  of 
Exchequer  in  Irdand  against  the  appellant,  alleging,  that  neither  he,  the  respondent 
or  tho  said  Catherine,  ever  made  or  executed  any  articles  before  their  intermarriage 
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or  any  settleinent  of  the  said  premises;  and  therefore- prayed  that  if  the  appellant 
did  insist  on  any  articles  and  settlement,  he  might  be  obliged  to  shew  cause  why  the 
Bame  should  not  be  brought  into  court  and  lacerated. 

[600]  To  this  bill  the  appellant  put  in  his  answer,  and  thereby  insisted,  that  the 
respondent  and  the  said  Catherine  were  but  tenants  for  their  respective  lives,  with 
remainder  to  the  appellant  for  life,  with  several  remainders  ovef,  as  aforesaid ;  and 
that  the  respondent  and  the  said  Catherine,  or  either  of  them,  had  not  any  power 
to  sell  or  incumber  the  premises,  or  any  part  thereof,  any  longer  than  during  their 
respective  lives. 

The  cause  being  at  issue,  witnesses  were  examined  on  both  sides ;  and  on  the  part 
of  the  appellant  the  reality  of  the  articles  and  settlement  was  not  only  proved  by  a 
Uving  subscribing  witness  to  the  articles,  who>  was  half-sister  to  the  said  Catherine, 
and  examined  on  behalf  of  the  respondent  himself,  but  also  manifested  by  many  other 
concurring  evidences;  such  as  the  confession  of  the  respondent,  recitals  in  several 
deeds  executed  by  him  and  Catherine,  some  whereof  were  of  his  own  hand-writing, 
indorsements  written  by  the  respondent  on  the  back  of  tiie  articles,  and  on  another 
parchment  which  contained  ibe  said  articles  and  settlement,  mentioning  the  same 
to  be  papers  and  deeds  of  value ;  several  letters  written  by  the  respondent  and  the 
said  Catherine,  some  whereof  had  been  exhibited  in  a  cause  depending  in  the  said 
Court  of  Exchequer  in  the  year  1706,  wherein  Bryan  Eeman  and  his  wife  were 
plaintiffs^  and  the  respondent  and  his  wife  were  defendants,  as  appeared  by  the 
depositions  and  certificate  of  Mr.  Garstin  the  examiner :  It  also  appeared  in  proof 
that  the  respondent  attempted  to  destroy  the  said  articles  and  settlement,  and  tiiat 
the  appellanf  B  mother  having  prevented  the  same,  the  respondent  used  harsh  methods 
in  order  to  compel  her  to  join  with  him  therein,  and  in  sales  and  mortgages  of  part 
of  the  said  premises ;  and  one  Constantine  Molloy,  formerly  clerk  to  the  attorney 
who  was  concerned  for  the  respondent  in  the  management  of  his  affairs,  proved  that 
the  said  deeds  of  settlement  were  all  of  the  said  MoUoy's  own  hand- writing,  and  were 
written  by  him,  on  or  about  the  time  they  bore  date,  by  the  direction  of  the  respondent's 
said  attorney. 

On  the  part  of  the  respondent  it  was  proved,  that  the  person  pretended  to  be  the 
living  witness  to  the  marriage-articles  had  frequently  declared,  on  the  appellant's 
first  making  his  pretensions,  that  she  never  was  a  witness  to  any  such  articles,  nor 
did  she  believe  any  settlement  was  ever  made;  and  that  she  was  well  assured,  the 
Lady  Tyrrell,  never  after  the  death  of  her  husband,  was  able  to  maintain  herself, 
without  the  respondent's  assistance :  That  the  other  pretended  witness  to  the  articles, 
who  was  dead,  held  no  correspondence  with  Lady  I^rrell,  or  ihe  respondent,  or  his 
wife,  at  or  near  the  time  when  ha  is  supposed  to  have  been  a  witness  to  the  articles : 
rhat  Francis  Edgworth,  tiie  only  trustee  named  in  the  settlement;  was  at  great  variance 
with  the  respondent  at,  and  both  before  and  after  the  date  of  that  settlement,  and 
was  not  at  Longwood,  where  the  settlement  was  pretended  to  have  been  executed  at 
or  near  that  time:  That  both  the  articles  and  settlement  appeared  to  be  of  one  and 
the  same  hand-writing  with  [601]  eight  letters,  proved  to  have  been  written  by  the 
tppdlant :  That  from  many  declarations  made  by  the  respondent,  and  his  late  wife 
the  appellant's  mother,  and  even  by  the  appellant's  own  witnesses,  at  several  times  in 
the  year  1704,  and  afterwards,  it  appeared  that  no  such  pretended  settlement  was 
3ver  made :  And,  that  the  appellant  had  often  written  the  respondent's  name  so  like 
lis  hand  that  it  could  not  be  distinguished  from  his  own  writing. 

On  the  13th  and  14th  of  November  1719,  the  cause  was  heard;  when,  on  reading 
lart  of  the  appellant's  proofs,  the  Lord  Chief  Baron  declared,  that  the  appellant  had 
nade  siifficient  proof  of  the  reality  of  the  articles  and  settlement ;  and  that,  as  Uiis 
«8e  was  circumstanced,  it  would  be  a  dangerous  precedent  to  direct  an  issue  to  try 
he  reality  of  them :  But  it  was  nevertheless  ordered,  that  the  appellant  should  be 
ixamined  on  personal  interrogatories,  in  relation  to  the  said  deeds,  articles,  letters, 
ind  exhibits  read  on  that  hearing. 

In  pursuance  of  this  order,  the  app>ellant  was  personally  examined  on  interrogSr 
ories  exhibited  to  him  by  the  respondent :  And  the  cause  coming  again  to  be  heard 
a  such  examination,  as  wdil  as  on  the  pleadings  and  proofs,  on  the  20th  of  February 
719,  the  Lord  Chief  Baron  then  declared  his  opinion,  that  the  respondent  being: 
nly  tenant  for  life  under  the  said  articles,  with  remainder  to  tiie  appellant,  and 
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no  purchaser  being  before  the  Court ;  no  more  could  be  regularly  done,  than  to  put 
the  deeds  into  safe  hands :  however,  it  was  ordered,  that  the  cause  should  stand  oyw, 
and  that  the  respondent  should,  in  the  mean  time,  make  all  the  tenants  in  posaeMiwi, 
and  all  the  incumbrancers  and  purchasers  deriving  under  him,  parties  to  the  bill 

On  the  27th  of  May  1720,  upon  the  respondent's  motion,  and  in  the  absence  of 
the  Lord  Chief  Baron,  it  was  ordered,  that  sudi  only  of  the  tenajito  as  had  leMes 
exceeding  21  years,  in  possession  or  reversion,  on  the  20th  of  February  1719,  should 
be  made  parties  to  the  bill ;  notwithstanding  it  was  urged  by  the  appellant's  counsel, 
that  the  aforesaid  order  was  made  on  a  hearing,  that  it  could  not  be  altered,  on  t 
motion,  without  a  re-hearing ;  and  that  the  respondent  might  have  made  leases  for 
21  years,  before  and  since  the  20th  of  Februairy  1719,  contrary  to  the  power  reserwii 
to  him  by  the  articles  and  settlement. 

The  respondent  aoiordingly  amended  his  bill ;  but  immediately  obtained  an  order, 
in  the  absence  of  the  Lord  Chief  Baron,  for  setting  down  the  cause  to  be  further  heard, 
without  bringing  any  of  the  purchasers  or  incumbrancers  before  the  Court- 
On  the  16th  of  November  1720,  the  cause  was  accordingly  heard  before  Mr.  Bsron 
Pocklington  and  Mr.  Baron  St.  Leger,  in  the  absence  of  the  Lord  Chief  Baron: 
and  upon  reading  several  of  the  appellant's  proofs,  the  Court  was  pleated 
to  order  a  trial  at  law  on  the  following  issues,  viz.  Whether  the  artidei, 
bearing  date  the  6th  day  of  July  1692,  were  perfected  by  the  respan- 
dent  and  Elinor  Tyrrell,  previous  to  the  intermarriage  of  the  reqwii- 
dent  [602]  and  the  said  Catherine,  or  at  any  other  and  what  timet  and  vba- 
ther  the  deeds  of  lease  and  release,  bearing  date  the  24:th  and  25th  days  of  December 
1703,  were  perfected  by  Catherine  Edgworth,  Francis  Edgworth,  and  the  respondent, 
at  Longwood  in  the  county  of  Meath,  on  the  day  they  severally  bore  date,  or  at  ut 
other  and  what  time? 

The  appellant,  on  the  23d  of  February  following,  applied  to  the  Court,  that  tbe 
several  proofs  and  letters  read  in  the  cause  might  be  duly  entered  in  ihe  notes,  in 
pursuance  of  a  former  order :  but  Mr.  Baron  St.  Leg^*,  in  the  absence  of  the  Lord 
Chief  Baron,  was  pleased  to  declare,  that  the  order  for  having  the  letters  entered  ac 
read,  was  made  on  a  further  hearing,  and  that  was  no  ingredient  on  the  hearing; 
and  therefore  not  only  refused  the  motion,  but  at  the  same  time  ordered  the  iteoa 
to  be  taken  as  found  against  the  appellant ;  notwithstanding  the  appetlant's  counsel 
urged,  that  a  hearing  and  further  hearing  were  but  as  one  hearing ;  ttnd  that  die 
said  proofs  and  exhibits  were  admitted  and  read  as  evidence  in  the  cause,  before  the 
Lord  Chief  Baron,  and  that  there  could  be  no  objection  to  them :  and  on  the  same 
day,  the  Court  was  pleased  to  refuse,  that  the  several  exhibits  which  were  prowd 
vivd  voce  at  the  hearing  of  the  cause,  might  be  marked  and  signed  by  the  officer,  to 
shew  that  the  same  were  proved  and  read. 

The  appellant  therefore,  appealed  from  these  several  orders  of  the  27th  of  Utj, 
16th  of  November,  and  23d  of  February  1720,  insisting  (T.  Lutwyche,  S.  Mead)  tint 
the  bill  ou^it  not  to  have  been  retained  or  countenanced  in  a  Court  of  Equity,  unksi 
the  charge  had  been  supported  by  some  evidence  sufficient  to  found  a  decree  optHU 
or  at  least  to  induce  a  suspicion ;  but  the  respondent  having  failed  therein,  and  n<^ 
having  suggested  any  matter  proper  for  the  cognizance  of  a  Court  of  E!qiiitr,  bis 
bill  ought  to  have  been  dismissed,  with  costs.  That  it  was  apprehended,  tiie  appel- 
lant had  made  out  his  case  so  cleM*ly,  that  there  was  no  ground!  or  foundation  for 
directing  any  issue,  nor  any  room  left  for  the  Court  to  conceive  or  entertain  the 
least  doubt.  That  die  several  incumbrancers  and  purchasers  claiming  under  tbo 
respondent  were  not  brought  before  the  Court  according  to  the  orders  of  the  20th 
of  February  1719,  and  27th  of  May  1720,  neither  were  the  persons  who  appeared 
to  be  entitled  to  estates  in  remainder,  by  virtue  of  the  said  articles  and  setdeineot, 
made  parties  to  the  suit ;  without  which,  no  trial  or  decree  could  be  effecitual,  avail- 
able, or  conclusive.  That  the  issue  was  so  worded,  as  to  leave  room  for  &  jury  to  find 
against  the  appellant,  although  the  reality  of  the  articles  and  settlement  had  been 
ever  so  well  proved ;  for  the  issue  was  to  try  whether  the  deeds  of  lease  and  releaee 
of  the  24th  and  25th  of  December  1703,  were  perfected  by  Francis  Edgworth,  Catherine 
Edgworth,  and  the  respondent,  at  Longwood  in  the  county  of  Meath,  when  it  appeared, 
that  the  subscribing  witnesses  to  those  deeds  were  dejajd  ;  so  that  it  was  impossiUr 
to  give  any  evidence  of  the  place  where  they  were  executed :  besides,  it  was  altogether 
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immaterial  to  make  the  place  [603]  anj  part  of  the  issue,  and  there  was  still  the 
lees  reason  for  doing  so,  as  this  case  was  circumstanced,  because  the  respondent's 
house  at  Longwood  happened  to  be  situate  in  two  counties,  one  part  thereof  being 
in  the  county  of  Meath,  and  the  other  in  the  county  of  Eildare.  ThJEit  the  Court, 
on  the  23d  of  February  1720,  not  only  refused  to  admit  some  of  the  appellant's  proofs, 
read  in  the  cause,  to  be  r^ularly  entered  in  the  minutes,  but  at  the  same  time 
ordered  the  issues  to  be  tiaken  as  found  against  him,  though  no  declaration  had  been 
filed  or  delivered  by  the  respondent,  and  though  these  issues  were  directed  in  an 
improper  manner,  and  without  any  foundation.  That  the  denial  of  the  appellant's 
mc^ion  for  oUiging  Ihe  (^cer  to  mark  the  exhibits,  to  shew  that  they  were  read  in 
the  causes  was  apprehended  to  be  a  practice  of  very  dangerous  tendency ;  and  such  as, 
iC  tolerated  in  inferior  Courts,  might  prevent  persons  from  appealing  against  their 
orders  or  decrees,  or  shewing  their  grievances  in  a  fuU  and  clear  light.  And  there- 
fore it  was  hoped  that  the  said  orders  would  be  reversed,  and  the  respondent's  bill 
dismissed  with  costfi. 

On  the  other  side  it  was  contended  (C.  Phipps,  T.  Bootle),  that  the  order  of  the 
27th  of  May,  directing  the  lessees  of  the  premises  in  question  to  be  made  parties, 
was  a  favour  to  the  appellant,  to  the  end  that  they  might  be  afFected  with  notice  of 
the  articles  and  settlement,  in  case  the  same  could  be  eetaUished ;  and  that  directing 
issues  to  try  the  validity  thereof,  would  be  establishing  by  a  judgment  at  law  a  right 
in  the  appellant,  which  otherwise  he  could  not  bring  in  issue  till  after  the  respon- 
dent's death.  That  the  last  order  of  the  23d  of  February  was  likewise  just,  as  the 
appellant,  by  refusing  to  try  the  point  in  question  upon  the  issues  directed,  tacitly 
owned,  that  he  could  not  support  either  the  articles  or  settlement,  and  therefore  it 
was  but  reasonable  that  the  respondent's  title  should  be  quieted.  That  from  the 
nature  of  the  respondent's  proofs,  as  well  as  from  the  variations  in  the  matters  and 
powers  contained  in  the  pretended  articles  and  settlement,  it  was  evident,  that  neither 
of  them  were  duly  made  or  executed,  or  at  least  that  theiy  lay  under  the  greatest 
suspicion  of  being  forged.  That  the  purchasers,  lessees,  and  mortgagees,  were  all 
made  parties,  and  served  with  subpoenas,  and  appeared  before  the  issues  were 
directed ;  and  as  to  the  making  the  remainder-men  parties,  the  appellant  was  over- 
ruled by  the  Court,  and  acquiesced  till  the  filing  of  his  appeal :  besides,  in  case  the 
settlement  should  be  found  to  be  valid,  the  remainder-men  would  have  the  benefit 
of  it,  though  they  were  no  parties  to  the  suit  That  Longwood  was  relied  upon  by 
the  appellant  in  his  pleadings,  to  be  the  place  at  which  the  indentures  of  lease  and 
/elease  were  executed,  and  for  that  reason  (as  presumed)  it  was  inserted  in  the  issue : 
but  if  the  appellant  had  complained  to  the  Court  of  that  circumstance,  it  would  no 
doubt  have  been  left  at  large,  for  the  respondent  never  insisted  further  than  to  have 
ihe  validity  of  the  articles  and  settlement  fairly  put  in  issue. 

Aftbb  hearing  counsel  on  this  appeal,  it  was  ordhrbd  and  adjudqkd,  that  the  said 
three  orders  complained  of  should  be  re-[604]-versed ;  and  that  the  respondent  should 
be  at  liberty  to  bring  on  the  cause  again  to  hearing  in  the  said  Court  of  Exchequer, 
as  he  should  be  advised,  making  proper  parties  to  the  suit;  and  thbt  the  said  Court 
should  take  care  that  he  proceeded  without  any  unnecessary  delay.  (Jour.  voL  21. 
p.  653.) 

Case  3. — Chables  Green, — Appellant ;  Elizabeth  Poole, — Mespondeni 

[Ist  February  1733]. 

[Mew's  Dig.  iv.  724,  viii.  1244,  xiii.  1862.] 

A  lease  of  lands  is  granted,  with  an  exception  of  mines,  etc.  and  a  power  of  work- 
ing the  same^  and  a  covenant  from  the  lessor  to  make  satisfaction  for  all 
damages  and  spoil  of  ground,  to  arise  by  working  the  mines.  At  the  time  of 
granting  this  lease,  certain  coal  mines  upon  the  premises  were  demised  to 
J.  R.  In  a  bill  brought  for  a  performance  of  this  covenant  against  the 
representatives  of  the  lessor,  it  is  necessary  to  make  the  lessee  of  the  coal  mines 
a  party.  But  when  at  the  hearing  of  the  cause,  an  objection  is  taken  for  want 
of  parties,  the  Court  ought  not  for  that  reason  to  dismiss  the  bill  with  costs, 
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but  should  order  the  cause  to  stand  oyer,  with  liberty  for  the  plaintiff,  oo 
payment  of  costs,  to  amend  his  bill  by  adding  proper  parties. 

Ordbr  of  the  Court  of  Exchequer  RBTBRe>BD. 

All  persons  concerned  in  the  demand,  or  who  may  be  afected  by  the  relief 
prayed,  ought  to  be  parties ;  if  within  the  jurisdiction  of  the  Court :  But  if  any 
necessary  parties  are  omitted,  or  unnecessary  parties  are  inserted,  the  Court 
upon  application  will,  in  general,  p^mit  the  proper  alterations  to  be  made; 
and  this  even  after  the  allowance  of  a  demurrer  for  such  want  of  parties  upon 
argument ;  or  on  the  allowance  of  such  a  plea  with  or  without  argument ;  but 
in  these  cases  the  amendment  is  always  upon  payment  of  costs. 

It  is  the  constant  aim  of  a  Court  of  Equity  to  do  complete  juttice  ;  by  decid- 
ing upon,  and  settling  the  rights  of  all  persons  interested  in  the  subject  of  the 
suit ;  to  make  the  performance  of  the  order  of  the  Court  perfectly  safe  to  those 
who  are  compeUed  to  obey  it,  and  to  prevent  future  litigation.  For  this  pur- 
pose it  is,  that  all  persons  materially  interested  in  tlie  subject,  ought  to  be  I7 
themselves,  or  others  on  their  behalfs,  made  parties  to  the  suit,  plaintifit  or 
defendants,  however  numerous  th^  may  be,  so  that  a  complete  decree  may  be 
made  between  tliose  parties.  See  Mitford's  Treatise  on  Chancery  Pleadings, 
where  the  exceptions  to,  and  modifications  of,  this  rule  are  also  stated. 

Sir  John  Ddavall  being  seised  in  fee  of  the  manors  of  Seaton-Delavall  and 
Hartley  in  the  county  of  Northumberland,  and  of  tlie  coal  mines  and  collieries  there, 
by  indenture  dated  the  19th  of  December  1698,  demised  to  John  Ord  all  his  coal  mines 
and  collieries  witliin  his  said  manors  and  lands  of  Seaton-Delavall  and  Hartley;  u> 
hold  to  the  said  John  Ord,  his  executors,  etc.  from  the  19th  of  December  1698,  for  the 
term  of  31  years;  in  which  lease  tliere  was  a  covenant  from  the  lessee  in  these 
words,  viz. 

"  And  further  also,  that  he  the  said  John  Ord,  his  executors,  administrators,  and 
assigns,  shall  and  will  now,  and  from  time  to  time  hereafter,  during  the  continuance 
of  this  present  indenture  of  lease,  wdl  and  truly  pay  or  cause  to  be  paid,  unto  Heoiy 
[605]  Green,  and  the  other  tenants  and  farmers  of  tlie  lands  and  grounds  within  the 
manors  of  Hartley  and  Seaton-Delavall  aforesaid,  for  the  time  being,  such  sati*- 
faction  and  recompence  for  damage  and  spoil  of  ground  done,  or  hereafter  to  be  done, 
made  or  occasioned  by  the  said  John  Ord,  his  executors,  administrators,  or  assigni, 
by  sinking  any  new  pit  or  pits,  laying  or  leading  of  coals,  and  making  or  using  any 
way  or  ways,  drift  or  drifts,  or  doing  any  other  thing,  touching  the  premises,  as  hj 
the  judgtnent  of  two  indificreut  persons  shall  be,  thought  fit  and  reasonable;  one 
whereof  to  be  named  by  and  on  tlie  part  and  behalf  of  the  said  John  Ord,  his  executors, 
administrators,  or  assigns,  and  tlie  other  of  tliem  to  be  named  by  and  on  the  behalf  of 
th^  said  Henry  Green,  or  tlie  said  other  tenants,  who  shall  sustain  such  damage  and 
spoil  of  ground." 

This  lease  was  made  in  trust  for  one  Mr.  Rogers ;  and  Henry  Green,  the  appdlant'» 
father,  was  tenant  from  year  to  year  of  all  the  lands  within  the  manor  of  Hartiey.  and 
died  so ;  after  whose  death,  tlie  appellant  entered  and  continued  tenant  until  Novem- 
ber 1714,  when  Sir  John  Delavall,  by  indenture  of  lease  dated  the  12th  of  Nov^embor 
1714,  demised  to  the  appellant,  his  executors,  etc.  all  the  messuages,  tenements,  farm- 
holds, lands,  and  grounds  within  the  said  manor  of  Hartley,  but  with  the  following 
exception,  viz.  "  Except,  and  always  reserved  unto  the  said  Sir  John  Delavall,  his 
heirs,  lessees,  or  assigns,  all  mines  and  minerals,  of  what  kind  soever,  in  and  under 
the  said  premises,  with  liberty  from  time  to  time,  and  at  all  times  during  the  said 
term,  for  him  the  said  Sir  John  Delavall,  his  heirs,  lessees,  or  assigns,  to  dig,  sink, 
and  make  pit  and  pits  in  the  said  premises,  and  to  manage  and  carry  on  the  same,  and 
all  those  already  sunk  and  won,  to  lead  and  carry  away  the  coals  to  be  gotten  forth 
and  out  of  the  same,  and  also  to  make  pit-rooms,  build  hovels  and  lodges,  and  to  lay 
waggon- ways,  and  to  repair  the  same ;  and  to  do  eivery  other  act  and  thing  c<HiTenient 
and  necessary  in  and  about  tlie  same,  he  the  said  Sir  John  DelaraU,  Am  A«*r«,  leueet. 
or  cusigns,  paying  and  dllovnng  ttteh  reatonable  satisfaction  for  damages  and  spoil 
of  ground,  as  is  and  are  mentioned  and  agreed  and  set  down  in  the  indenture  of  l*a» 
of  the  said  coal-mines,  granted  by  the  said  Sir  John  Delavall  to  John  Rogers  Esq. 
deceased,  or  some  in  trust  for  him,,  and  under  which  the  said  eottierie*  are  nov  held 
and  enjoyed."  To  hold  the  same  (except*  as  before  excepted)  to  the  appellant,  his 
executors,  administrators,  and  assigns,  from  May-day  1715,  for  21  years,  stand  under 
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the  yearly  rent  of  £325  payable  at  May-day  and  Martinmas,  by  equal  portions. — 
And  it  was  by  this  indenture  also  agreed,  that  the  appellant,  his  executors,  etc;  should, 
during  the  term,  uphold  and  keep  the  roofs  and  coders  of  the  houses  belonging  to  tlie 
dentiB«d  premises,  which  were  then  covered  with  thatch,  well  covered  and  water  tight, 
and  all  the  hedges,  gates,  and  stiles,  in  good  and  tenantable  repair;  and  that  Sir  John 
Delavall,  his  heirs  and  assigns,  on  their  part,  [606]  should  keep  in  repair  all  the  walls 
and  timber  belonging  to  the  roofs  of  such  houses. 

Soon  after  the  execution  of  the  colliery  lease,  Mr.  Rogers,  for  whom  Mr.  Ord  was 
trustee,  entered  and  wrought  the  collieries ;  and  after  his  death,  Mr.  Rogers  his  son, 
as  his  devisee  or  administrator,  in  the  year  1725,  determined  tlie  lease  according  to  a 
power  therein;  and  from  that  time  Sir  John  Delavall  entered  and  wrought  the 
collieries,  until  the  4th  of  June  1729,  when  he  died ;  having  first  made  his  will,  and 
thereof  appointed  the  respondent  executrix  and  residuary  legatee. 

Mr.  Rogers  dying  in  November  1709,  and  his  son  continuing  to  work  the  colliery 
till  Michaelmas  1725,  the  appellant,  from  time  to  time,  applied  to  him  and  his  agents 
for  satisfaction  for  spoil  of  ground,  and  proper  persons  were  appointed  by  each  of 
them,  to  view  and  settle  the  damages ;  but  the  p«*8onB  so  named  could  not  agree  in 
their  estimates  till  Michaelmas  1720,  when  a  general  estimate  was  made  from 
Michaelmas  1708,  to  that  time,  at  £130  10s.  which  the  appellant  refused  to  accept, 
though  Mr.  Rogers  the  son  was  content  to  pay  the  same. 

Mr.  Rogers  the  son  was  always  willing  to  pay  the  appellant  what  should  be  settled 
for  damages,  according  to  Mr.  Ord's  covenant ;  but  the  appellant,  being  dissatisfied 
therewith,  applied  to  Sir  John  Delavall,  and,  at  his  request,  Mr.  Rogers  the  son  and  the 
appellant  again  appointed  persons  to  make  an  estimate,  but  they  could  not  then 
agree;  yet  the  appeUant,  from  time  to  time,  received  coals  of  Mr.  Rogers  to  the 
amount  of  £200  and  upwards,  on  account  of  damages,  and  Sir  John,  during  the  con- 
tinuance of  the  colliery  lease,  never  apprehended  himself  liable  to  make  any  satis- 
faction whatsoever  for  damages  or  spoil  of  ground,  nor  did  the  appellant  ever 
demand  satisfaction  of  him. 

The  appellant  being  half  a  year's  rent  in  arrear  to  Sir  John  at  his  death,  amount- 
ing to  £162  lOs.,  he,  without  making  any  demand  on  the  respondent  for  damages, 
immediately  afterwards  filed  his  bill  in  the  Court  of  Exchequer  against  the  re- 
spondent, for  a  discovery  of  the  assets  of  Sir  John ;  and  that  the  respondent  might 
come  to  an  account,  and  make  him  satisfaction  not  only  for  damages  for  spoil  of 
ground,  during  the  time  Sir  John  Delavall  wrought  the  o(dliery,  but  also  for  all  the 
time  the  same  was  wrought  by  Mr.  Rogers ;  and  for  satisfaction  for  several  houses, 
part  of  his  farm,  which  he  suggested  Sir  John  suffered  to  fall  down  for  want  of 
reparation  in  the  walls  and  timber :  and  the  bill  also  prayed  an  injunction  to  stay 
the  respondent  from  proceeding  against  him  at  law  for  the  rent  in  arrear,  and  for 
ooals  which  he  had  received  from  Sir  John. 

The  respondent  by  her  answer  insisted,  that  shes  or  Sir  John  Delavall,  were  not 
liable  to  make  the  appellant  any  satisfaction  for  spoil  of  ground  during  the  con- 
tinuance of  the  colliery  lease  to  Mr.  Ord,  and  that  she  believed  the  appellant  either  did 
receive  satisfaction  from  Mr.  Rogers,  or  might  have  received  the  same  if  [607]  his 
demands  had  been  reasonable ;  she  admitted  assets  of  Sir  John  Delavall,  and  oSered 
to  appoint  an  indifferent  person,  if  the  appelant  would  appoint  another  on  his  side, 
to  adjust  the  damages  during  tlie  time  Sir  John  wrought  the  colliery,  and  to  pay  in 
mcHieiy  what  sho  uld  be  so  ad j  usted,  to  prevent  further  litigation  or  taking  any  account ; 
but  insisted  that  if  the  houses  became  ruinous,  it  was  through  the  appellant's  own 
neglect  to  repair  them  in  thatch,  and  to  keep  them  water  tight. 

On  the  9th  of  November  1732,  the  cause  was  heard,  when  the  counsd  for  the  re- 
spondent objected,  that  the  appellant  wanted  proper  parties;  for  that  he  ought  to 
have  made  Mr.  Rogers,  the  son,  and  the  executors  of  Mr.  Ord,  parties  to  his  bill,  and 
that  the  appellant's  remedy,  if  any,  was  at  law,  and  insisted  on  several  other  matters 
as  reasons  for  dismissing  the  appellant's  bill ;  whereupon,  and  on  hearing  the  appel- 
lant's counsel,  and  upon  reading  the  colliery  lease  made  to  Mr.  Ord,  and  the  lease  of 
the  lands  to  the  app^ant;  the  Court  ordered  and  adjudged,  that  tlie  appellant's  bill 
should  be  dismissed  witli  costs. 

From  this  order  of  dismission  the  present  appeal  was  brought;  and  on  belialf  of 
the  appellant  it  was  argued  (D.  Ryder,  N.  Fazakerley),  that  Sir  John  Delavall,  by  his 

827 


Digitized  by 


Google 


V  BBOWN.  GREEN  V/  POOLE  [1733] 

lease,  expressly  agreed  to  pay  and  allow  to  the  appellant  such  reasonable  satiBfactiM 
for  damages  and  spoil  of  ground,  as  were  mentioned  in  the  lease  of  the  coal  mines, 
and  thereby  made  himself  immediately  liable  to  make  the  appellant  satisfaction,: 
and  these  damages  as  well  during  the  time  that  Sir  John  wrought  the  colliery  himself, 
as  while  the  same  was  wrought  under  the  lease,  amounted  to  a  very  considerable  Bnm. 
That  the  agreement  under  which  the  appeHant  was  entitled  to  such  satisfaction  being 
made  with  Sir  John  Ddavall  only,  and  the  lessees  of  the  colliery  not  being  parties  or 
privy  thereto,  it  was  not  necessary  to  make  the  executors  either  of  Ord  or  Bogen 
parties  to  the  bill,  and  the  doing  of  it  might  have  subjected  the  appellant  to  the  pay- 
ment of  their  costs ;  but  if  it  was  really  necessary  to  have  the  executors  of  Ord  and 
Rogers,  or  either  of  them,  parties,  it  was  apprehended  that  the  Court  ought  to  haw 
directed  that  the  appellant  on  payment  of  the  usual  costs,  might  have  been  at  liberly 
to  amend  his  bill  by  adding  parties ;  and  not  upon  tlie  making  of  an  objection  for  w&nt 
of  such  parties,  to  dismiss  the  bill  absolutely  with  costs,  that  being  the  usual  direction 
in  C!ourts  of  Equity,  when  it  appears  at  the  hearing  of  a  cause,  that  proper  parties  are 
wanting.  That  there  could  be  no  reason  to  dismiss  the  bill  for  want  of  parties, 
touching  so  much  of  the  appellant's  demand  as  arose  during  the  time  that  Sir  Jvia 
Delavall  himself  continued  to  work  the  mines,  which  was  from  the  29th  of  September 
1725,  till  his  death  in  June  1729 ;  and  yet  the  dismission  was  general,  and  the  sppd- 
lant  was  thereby  precluded  from  bringing  a  new  bill  for  a  satisfaction,  at  least  daring 
that  time.  That  Sir  John  by  his  lease  to  the  appelant,  agreed  to  keep  in  repair  dar- 
ing the  term,  all  the  walls  of  the  houses,  and  all  the  timber  belonging  to  the  roofs  of 
such  houses ;  and  it  was  fully  proved  in  the  cause,  [608]  that  Sir  John  did  not  perform 
that  part  of  the  agreement,  but  that  for  want  of  his  repairing  the  houses,  several  of 
them  fell  down  and  became  ruinous,  to  the  great  loss  and  damage  of  the  appellant 
who  was  under  the  necessity  of  laying  out  considerable  sums  in  repairing  the  walb 
and  timbers  of  others  of  the  houses,  which  should  have  been  repaired  by  Sir  John 
Delavall ;  and  yet,  if  this  order  of  dismission  should  stand,  the  appellant  would  be 
deprived  of  all  satisfaction  for  the  loss  he  had  sustained  by  the  want  of  repairs,  and 
of  having  any  allowance  for  the  money  he  had  expended  in  the  making  repairs:  and 
therefore  it  was  prayed  that  the  said  order  might  be  reversed. 

On  the  other  side  it  was  contended  (J.  Willes,  T.  Lutwyche)  that  the  appellant  had 
a  legal  remedy  against  Sir  John  DelavaJl,  and  against  the  respondent  as  his  executrix, 
upon  his  covenant  for  repairing  the  walls  and  timber  which  supported  the  roofs  of  the 
houses,  in  case  the  same  had  been  out  of  repair  by  Sir  John's  neglect^  and  therefore  the 
appell(int  ought  not  to  have  come  into  a  Court  of  Equitr  to  seek  satisfaction  tor  such 
damages.  That  he  had  also  the  same  remedy  against  th^  respondent  for  damages  for 
the  spoil  of  his  ground  during  the  time  that  Sir  Jc^n  wrought  the  colliery ;  and  both 
Sir  John  and  the  respondent  were  always  ready  to  make  him  such  satisfaction  for  the 
same,  as  should  be  ascertained  by  two  indifferent  persons,  according  to  the  agreemeit 
in  the  appdlant's  lease ;  but  which  he  had  not  offered  by  his  bill,  or  prayed  that  the 
same  might  be  done.  'That  by  virtue  of  the  clause  in  that  lease,  the  appelant  might 
have  recovered  satisfaction  against  Mr.  Ord  and  his  representatives,  for  damages  and 
spoil  of  his  ground,  during  all  the  time  that  the  colliery  was  wrought  under  Mr. 
Ord's  lease ;  and  as  Mr.  Rogers  and  his  son  who  did  those  damages,  and  were  the 
cestui  que  trusts  of  Mr.  Ord  were  answerable  for  them ;  so  the  appellant  made  his 
election  to  receive  damages  from  Mr.  Rogers  and  his  son,  and  actually  recqived  fioai 
them  a  satisfaction  for  part  of  those  damages,  and  therefore  he  ought  to  have  made 
Rogers  the  son,  who  with  his  father  had  committed  the  spoil,  and  the  repreaentatiTet 
of  Mr.  Ord,  who  had  covenanted  to  make  satisfaction,  parties  to  this  suit;  whereby 
the  Court  might  have  been  able  to  decree,  and  from  whom  the  appelant  should  receive 
satisfaction ;  the  respondent  being  only  answerable  from  the  time  of  Sir  John's  entry. 
It  was  therefore  hoped  that  the  order  of  dismission  would  be  affirmed,  and  the  ^peal 
dismissed  with  costs. 

But  after  hearing  counsd  on  this  appeal,  it  was  oRDBRun  and  ABjirnGED,  that  the 
order  therein  complained  of  should  be  reversed ;  and  that  the  appellant  should  be  at 
liberty  to  amend  his  bill,  by  adding  proper  parties,  on  paying  the  costs  of  the  day  in 
the  Court  of  Exchequer.     (Jour.  vol.  24.  p.  337.) 
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[509]  PEERAGE. 

Case  1. — Ex  parte  Elizabeth  Perry  [17th  June  1782]. 

[Mew's  Dig.  X.  306.     Pari.  Pap.  1895,  272,  p.  5.] 

The  grandchild  and  heir  of  a  person  summoned  to,  and  sitting  in.  Parliament 
as  a  baron  and  peer  of  the  realm  hy  writ,  in  his  father's  (a  peer's)  lifetime 
is  not  entitled  to  the  barony  for  which  his  grandfather  was  so  summoned. 

His  Majesly  King  James  the  First,  in  the  first  year  of  his  reign,  created,  by 
letters  patent,  Sir  Robert  Sydney  knight,  a  baron  and  peer  of  the  realm  of  England, 
by  the  title  of  Lord  Sydney  of  Penshurst  in  Kent,  to  him  and  the  heirs  male  of  his 
body  J  and  afterwards  by  several  letters  patent,  in  the  third  and  sixteenth  years  of 
his  reign,  created  him  Viscount  Lisle  and  Earl  of  Leicester,  with  limitation  as  afore- 
said: all  which  honours  descended  to  Robert  his  son  and  heir,  and  from  him  to 
Philip  his  son  and  heir. 

Robert,  by  curtesy  Viscount  Lisle,  the  claimant's  grandfather,  and  whose  heir  she 
is,  ddest  son  of  the  said  Philip,  was  summoned  to  Parliament  in  the  first  year  of  the 
reign  of  King  William  and  Queen  Mary,  as  a  baron  and  peer  of  the  realm  of  Eng- 
land, the  writ  being  directed  "  Roberto  Sydney  de  Penshurst  Chevedier,"  and  being 
also  summoned  to  the  next  ensuing  parliament  in  the  said  reign,  sat  and  voted  in 
both  parliaments  by  the  title  of  Lord  Sydney  of  Penshurst,  in  the  lifetime  of  his 
father  the  said  Philip  Earl  of  Leicester. 

Upon  the  death  of  Philip  Earl  of  Leicester,  the  said  Robert  Lord  Sydney  of  Pens- 
hurst succeeded  to  the  titles  and  dignities  of  Baron  Sydney  of  Penshurst,  Viscount 
Lisle,  and  Earl  of  Leicester,  and  died  seised  thereof  to  him  and  the  heirs  male  of  the 
body  of  Robert  first  Earl  of  Leicester,  and  of  the  barony  of  Sydney  of  Penshurst, 
created  by  writ  to  him  and  hia  heirs. 

Upon  hia  death  the  aforesaid  titles  and  honours  descended  from  him  to  Philip 
his  son  and  heir,  who  dying  without  issue,  was  succeeded  therein  by  his  brother  John 
who  dying  unmarried,  the  barony  in  fee  descended,  and  was  in  abeyance  between 
the  claimant  and  her  sister  Mary,  his  heirs  general,  and  also  heirs  general  of  the  said 
Robert  their  grandfather,  they  being  the  daughters  and  heirs  of  the  honourable 
Thomas  Sidney,  next  brother  to  the  said  John.  The  titles,  limited  by  patent  to  heirs 
male,  descending  to  Jocelyne  the  youngest  brother,  and  on  his  death  becoming  extinct. 
The  claimant's  said  sister  married  Sir  Brownlow  Sherrard,  Baronet,  and  died 
in  the  year  1758,  without  issue,  leaving  the  claimant  sole  heir  to  the  said  barony  of 
Sydney  of  Penshurst,  created  [510]  by  writ,  as  well  as  the  inheritrix  of  all  the  lands 
and  seignories  thereunto  belonging. 

In  the  month  of  February  1780,  the  claimant  presented  her  humble  petition  to 
his  Majesty,  stating  as  above,  and  praying.  That  his  Majesty  would  be  graciously 
pleased  to  confirm  the  said  barony  of  Sydney  to  the  claimant  and  the  heirs  of  her 
body,  with  all  its  rights,  immunities,  and  privileges,  as  in  like  cases  hath  been 
usually  granted  to  several  families  of  the  kingdom  by  his  Majesty's  royal  progenitors 
and  predecessors. 

In  the  same  month  the  petition  was  referred  by  his  Majesty  to  his  then  Attorney 
General,  who  was  created  a  peer  before  he  had  made  his  report  thereon ;  and  the 
petition  was  then  referred  to  his  Majest/s  late  Attorney  General ;  who,  on  the  15th 
of  April  1782,  made  his  report  to  his  Majesty,  to  the  effect  after-mentioned;  and 
tiiereupon  his  Majesty  was  pleased  to  refer  the  said  petition  to  the  House  of  Peers. 

The  writ  under  which  this  dignity  is  claimed,  issued  11th  July  1689,  and  was  in 
the  following  words :  "  Gulielmua  &  Maria,  Dei  gratia,  Angl.  Scot.  Franc.  A  Hib'niae 
rex  <fe  regina,  fidei  defensores,  &c.  Praedilecto  &  fideli  noetro  Rob'to  Sydney  de  Pens- 
hunt  Chevalier,  salutem:  Cum  parliamentupi  nostrum,  pro  arduis  &  urgentibus 
negotiis,  nos,  statum  &  defensionem  regni  nostri  Angliae  k  Ecclesiae  Angliccmae 
concemen  apud  civitat.  nostram  Westm.  nunc  congregat.  existit,  vobis,  sub  fide  & 
ligeantia  quibus  nobis  tenemini,  firmiter  inj  ungendo,  mandamus,  quod,  consideratis 
dictorum    negotior,    arduitate,    h    periculis    imminentibus,    ceesante    excusatione 
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quacunque,  ad  parliamentum  nosfrum  praedict.  peraonaliter  intenitis,  nobiacniii, 
ao  cum  praelatis,  magnatibus,  &:  proceribua,  superdictis  negotiis  tractatur.  ▼eBtrum- 
que  consilium  impensur.  Et  hoc,  sicut  nos  &  honorem.  nostrum  ac  salvationem  t 
defensionem  regni  &  eccleeiae  praedict.  expeditionemque  dictor.  negotior.  diligitit, 
nuUatenuB  omittatis. 

"  Teetibus  nobis  ipsis  apud  Westm.  xi  die  Julii,  anno  regni  nostri  primo. 

"  Babkkb." 

The  said  Robert  took  his  seat  in  the  House  of  Lords  on  the  same  day,  immedittelT 
after  Lord  Berkeley's  son  took  his  seat.  The  journals  state  these  facta  in  the  follow- 
ing words :  "  This  day  Charles  Berkeley'  Lord  Berkeley,  Chevalier,  eldest  son  of 
George  Earl  of  Berkeley,  having  received  his  Majesty's  writ  to  summon  him  to  sit 
in  this  present  parliament,  was  this  day  introduced  in  his  robes  by  the  heralds,  ind 
the  Gentleman  Usher  going  before  him  between  the  Lord  Dialawarr  and  the  Lord 
Ousulstou.  In  like  manner  Robert  Sydney  de  Penshurst,  Chevalier,  eldest  son  ts 
Philip  Earl  of  Leicester,  was  introduced  in  his  robes,  between  the  Lord  Delawsir 
and  the  Lord  Ousulston,  and  having  presented  his  writ  of  summons  to  the  speaker 
on  his  knee,  who  delivered  the  same  to  the  clerk  of  the  parliament,  it  was  read  st 
the  table,  and  afterwards  he  was  placed  on  the  Baron's  bench  in  his  father's  baronj. 
next  to  Lord  Chandois."  And  the  above  [511]  writ  being  read,  "  next  the  Lord 
Berkeley  and  the  Lord  Sydney  took  tlie  oaths,  and  made  and  subscribed  the  declara- 
tion in  pursuance  of  the  statutes." 

The  said  Robert  Lord  Sydney  of  Penshurst,  being  summoned  to  the  next  ensniiiE 
parliament,  by  the  same  titie,  sat  and  voted  therein  by  the  above  title,  in  his  fathers 
lifetime.     (Lords  Journals,  Vol.  16.  p.  603.) 

On  the  part  of  the  claimant  it  was  insisted  (R.  S.  Sadler,  J.  Spranger,  J.  Scott), 
that  a  writ  of  summons  to  parliament,  directed  to  any  temporal  person  who  siti 
in  pursuance  of  it,  although  it  contains  no  words  of  limitation,  ennobles  the  peiKin 
to  whom  it  is  directed,  and  his  lineal  descendants,  or,  as  it  has  been  sometimes  ei- 
pressed,  gives  a  barony  in  fee,  is  a  general  rule  of  law  so  fully  established,  and  it  w 
little  liable  to  be  controverted  at  present,  that  it  is  presumed  to  be  unnecessaiy  to 
refer  to  the  innumerable  authorities  contained  in  the  books  of  law,  and  the  resolu- 
tions of  the  House  of  Peers  in  support  of  it  (12  Report  70.  Lord  Abergavenny^ 
case.  Selden's  Titles  of  Honour,  p.  746.  Co.  Lit.  9.  b.  16.  b.  2  Black  Comm  108. 
1  Black.  Comm.  400,  401.    Holt.  Skin.  Rep.  520.) 

The  present  claim  therefore  must  be  admitted,  unless  it  can  be  shewn  that  the 
effect  of  a  writ  of  summons  directed  to  the  eldest  son  of  an  Earl  or  Viscount,  bv  th« 
same  title  as  that  of  his  father's  barony,  or  to  the  eldest  son  of  a  Baron  who  has  tvo 
or  more  baronies,  by  a  name  the  some  as  that  of  one  of  his  father's  baronies.  i« 
different  from  the  effect  of  a  writ  of  summons  directed  to  otiier  commoners.  Hi» 
Majesty's  late  Attorney  General  adopted  a  notion  of  this  sort,  and  stated  in  Iw 
report,  that  the  effect  of  a  writ  of  summons  in  such  cases  is  to  accelerate  the  sucom- 
sion  of  the  son  to  the  barony,  which,  on  his  father's  death,  would  descend  to  him,  and 
that  the  extent  of  the  inheritance  depends  on  the  nature  of  his  father's  title  to  ti» 
barony,  whether  in  fee  or  tail  male.  It  was  admitted  by  the  late  Attorney  GenenJ. 
that  a  writ  of  summons  so  addressed,  if  its  effect  was  such,  forms  an  anomaloQc  ca«, 
and  a  case  which  has  never  been  precisely  determined.  It  is  contended  further,  that 
this  doctrine  of  accrferation  is  perfectly  novd ;  that  it  never  occurred  before  to  mt 
of  the  great  lawyers  of  this  country,  that  a  writ  of  summons  in  such  cases  had  suei 
an  operation ;  and  that  there  is  nothing  of  authority  to  be  found  in  any  law  book, 
or  in  the  journals  of  parliament,  to  countenance  the  notion. 

The  practice  of  thus  calling  to  parliament  the  sons  of  peers,  was  stated  by  the 
report  to  have  existed  as  far  back  as  the  reign  of  Edward  the  Fourth ;  and  if  tie 
doctrine  of  the  report  could  be  maintained,  it  was  eixtremely  singular  that  even 
lawyer,  who,  since  the  law  of  parliament  upon  this  subject  has  been  considered  u 
settled,  has  treated  upon  the  effect  of  a  writ  of  summons  to  parliament  in  which  there 
are  no  words  of  limitation  (with  exception  only  of  the  author  of  a  tract  upon  the 
origin  and  manner  of  creating  peerages — written  on  purpose  to  overturn  all  peeragw 
created  by  writ  at  the  time  of  the  peerage  bill,  1719 — whose  reasoning  the  r^)ort 
seemed  to  abandon,  though  it  adopted  the  result  of  it,  and  who  contended  against 
many  of  the  most  acknowledged  principles  of  the  law  relating  to  peerages)  should 
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have  stated  in  general  terms,  without  reserve,  qualification,  or  exception,  that  such 
a  writ  operates  to  ennoble  the  person  to  whom  it  is  directed,  if  he  sits  in  consequence 
of  it,  and  [612]  his  lineal  descendants.  By  all  writers  of  authority  it  has  been 
observed,  that  letters  patent  in  which  there  are  no  words  of  limitation,  give  the 
grantee  a  dignity  for  life  only ;  but  it  does  not  seem  to  have  occurred  to  any  such 
writer,  that  a  writ  of  summons  where  there  are  no  such  words,  could  enure  to  the 
person  to  whom  it  is  addressed  for  his  life  only,  or  could  enure,  where  there  are  not 
special  words  in  the  writ  so  to  direct  the  course  of  the  inheritance,  to  him  and  his 
heirs  male,  or  any  other  particular  line  of  descendants.  It  might  be  safely  assumed, 
tiiat  the  doctrine  is  not  to  be  found  in  any  law  book  of  authority ;  and  is  so  extremely 
singular,  that  it  may  be  very  confidently  asserted,  that  if  the  law  acknowledged  the  doc- 
trine, it  could  not  have  been  unknown  or  unnoticed  by  the  several  great  lawyers  who 
have  considered  the  nature  and  effect  of  these  writs. 

There  are  no  principles  of  law  to  be  found  in  the  books  which  countenance  this 
doctrine;  but  on  the  other  hand  it  is  appr^ended  to  be  a  principle  of  law  capable 
of  being  fully  established,  that  the  effect  of  a  writ  of  summons  where  there  are  no 
special  words  to  direct  the  course  of  the  inheritance,  is  necessarily  such  as  Mrs.  Perry 
contended  for,  and  that  this  prerogative  act  of  making  a  peer  must  be  taken  as  in- 
tended to  have  its  usual  known  and  general  effect,  unless  there  are  special  words  in 
the  writ  to  denote  that  it  is  intended  to  have  a  different,  special,  more  limited,  or 
more  enlarged  effect.  That  the  decisions  and  determinations  of  the  House  of  Lords, 
upon  the  effect  of  those  writs,  it  was  conceived,  agreed  with  the  doctrines  in  the 
books  of  law  in  which  the  subject  has  been  considered ;  and  the  merits  of  claims  like 
the  present  have  in  fact  been  decided  upon  in  several  cases. 

First.  In  the  case  of  the  barony  of  Clifford  of  Launsburgh,  which  was  granted  by 
patent  to  the  Earl  of  Ck>rk,  with  limitation  to  heirs  male ;  (and  who  was  also  created 
Earl  of  Burlington,  and  with  like  limitations ;)  his  son  was  in  his  lifetime  called  up 
by  writ,  and  having  sat  and  voted,  died ;  his  son,  the  grandson  of  the  Earl  of  Bur- 
lington, upon  his  father's  death,  claimed  to  be  entitled  to  the  said  barony  to  which 
his  father  had  been  called,  and,  living  his  grandfather,  it  was  confirmed  to  him  by 
the  following  resolution  (Journals,  Die  20  Nov.  1694) :  "  The  lord  president  reported 
from  the  lords  committee  for  privileges,  to  whom  it  was  referred  to  consider, 
whether  if  a  lord  called  by  writ  into  the  father's  barony  shall  happen  to  die  in  the 
lifetime  of  his  father,  the  son  of  that  lord  so  called  be  a  peer,  and  hath  right  to 
demand  his  writ  of  summons?  that  their  lordships  find  no  precedent  in  this  case. 
A  debate  arising,  whether  Charles  Lord  Clifford,  (son  and  heir  of  Charles  late  Lord 
Clifford,  of  Launsburgh,  deceased,)  who  was  called  by  writ  to  parliament  in  the  life- 
time of  his  father,  the  present  Earl  of  Burlington,  hath  right  to  sit  in  parliament; 
this  house  was  of  opinion,  that  the  said  Charles  now  Lord  Clifford,  by  virtue  of  his 
father's  writ,  hath  right  to  a  writ  of  summons  to  parliament,  as  Lord  Clifford  of 
Launsburgh."  Accordingly,  [513]  "This  day  (Die  Mercurii,  Nov.  1694)  Charles 
Lord  Clifford  of  Launsburgh  sat  first  in  parliament  upon  the  death  of  his  father 
Charles  late  Lord  Clifford  of  Launsburgh,  and  took  the  oaths,  and  made  and  sub- 
scribed the  declaration  pursuant  to  the  statutes." 

Second.  In  the  case  of  the  barony  of  Hervey  of  Ickwork  (Journals,  1733),  John 
Hervey,  of  Ickworth,  in  the  county  of  Suffolk,  chevalier,  eldest  son  of  John  Earl  of 
Bristol,  having  received  his  Majesty's  writ  to  summon  him  to  sit  in  this  parliament, 
was  in  his  robes  introduced  between  Ihe  Lord  Delawarr  and  the  Lord  Walpole,  also 
iu  their  robes,  etc.  as  in  all  creationg."  And  in  the  year  1743,  on  the  death  of  the 
said  John  Lord  Hervey,  his  son  was  summoned  of  course  as  his  heir,  and  as  inherit- 
ing the  barony  obtained  by  that  writ :  "  and  George  William  Lord  Hervey  sat  first 
in  pavliament  after  the  death  of  his  father  John  Lord  Heirey." 

Third.  The  Duke  of  Athol  claiming  through  a  female  the  barony  of  Strange,  to 
which  James  the  son  of  William  Earl  of  Derby  had  been  called  in  his  father's  life- 
time by  writ,  dated  the  17th  February  1627-8,  it  was  confirmed  to  him. 

Fourth.  Upon  which  the  Earl  of  Burlington  claimed,  as  heir  to  Henry  Clifford, 
sou  of  Francis  Earl  of  Cumberland,  the  barony  of  Clifford,  which  had  been  gained 
l^  his  great  grandfather  Henry,  by  his  having  been  called  by  writ,  dated  1 6th  Feb- 
ruary 1627-8,  and  sitting  in  pursuance  thereof,  in  the  lifetime  of  his  father  Francis 
Earl  of  Cumberland.     This  claim  was  allowed. 
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The  Attorney  General  indeed,  in  his  report  as  to  the  two  last  mentioned  cases, 
stated,  that  it  was  insisted  that  William  Earl  of  Derby,  and  Francis  Earl  of  Chimbei- 
land,  were  not  seised  of  the  baronies  at  the  time  their  respective  sons  were  summoned 
to  parliament,  and  therefore  that  the  writs  of  summons  must  operate  as  new  cres- 
tions.  Whether  they  were  or  were  not  so  seised,  it  was  apprehended  that  the  writ* 
must  have  that  operation :  but  the  fact  was,  that  the  sons  had  precedence  according 
to  their  fathers  supposed  ancient  baronies ;  and  if  the  fathers  were  not  seised,  tic 
crown  certainly  issued  its  writs  (January  1628,  March  1628)  under  the  idea  Hut 
these  two  earls  were  seised  of  the  said  baronies ;  and  the  sons  had  the  precedence  in 
the  House  accordingly,  and  therefore  the  descendants  of  these  peers  owe  their  titles 
to  their  peerage  to  a  mistake,  in  case  the  Attorney  General's  state  of  the  fact  vat 
correct. 

These  authorities  would  certainly  have  great  weight,  as  it  was  believed  thst  no 
resolution  of  the  House  could  be  cited  to  warrant  the  doctrine  stated  in  the  laa 
Attorney  General's  report,  and  which  doctrine  was  most  certainly  no  where  asserted 
in  terms  in  its  proceedings.  If  a  writ  directed  to  the  son  of  a  peer,  calling  him  to 
parliament  by  tiie  same  stile  as  that  of  his  father's  ancient  barony,  or  of  one  of  hii 
father's  ancient  baronies,  does  not  ennoble  him  and  all  his  lineal  descendants,  it 
should  seem  to  be  its  most  natural  efiect  to  give  dignity  to  the  son  only  for  life;  but 
the  authorities  above  referred  to,  prove  that  the  dignity  is  descendible,  and  that  the 
writ,  without  words  of  inheritance,  creates  a  fee  [514]  even  in  this  case.  This,  tia 
late  Attorney  General  was  obliged  to  admit;  but  he  further  stated,  that  it  it 
descendible  only  to  the  same  line  of  heirs  as  are  in  the  succession  to  the  faths's 
ancient  barony.  As  the  report  contended  against  the  general  rules  of  the  common 
law,  and  of  the  law  of  parliament,  it  was  insisted  on  the  part  of  Mrs.  Perry,  thst  it 
was  incumbent  upon  those  who  maintained  the  doctrine  stated  in  it,  to  prove  desrlj 
from  the  principles  of  the  common  law,  and  the  law  of  parliament^  that  a  dignitj 
thus  granted  is  not  generally  descendible,  and  that  the  grantee  hath  only  a  quali£ed 
fee;  till  that  was  made  out,  she  was  entitled  to  the  benefit  of  those  general  rules. 

The  resolutions  of  the  House,  whenever  the  precedence  of  the  sons  of  peers  called 
by  writ  in  the  father's  lifetime,  hath  been  questioned,  consider  them  as  being  faami 
l^  a  new  creation,  and  not  by  accderation,  transfer,  or  conveyance,  terms  not  s«  j«t 
applied  in  parliament  to  this  subject;  and  this  fact,  as  well  as  the  forms  upon  intro- 
ducing such  peers  into  the  House,  shews,  though  the  report  seemed  to  intimate  tbe 
contrary,  that  the  writ  does  operate  to  create  a  new  dignity,  as  well  in  cssh 
where  the  father  of  the  person  summoned  was  seised  of  a  barony  by  the  same  title  as 
that  by  which  the  son  is  called,  as  in  cases  where  HiB  father  was  not  seised.  Tbe 
fair  inference  from  the  resolutions  of  the  House  touching  precedence,  thou^  tlu 
report  contended  otherwise,  seemed  certainly  to  be,  that  the  House  had  been  aniioos 
to  distinguish  between  the  matter  of  right,  and  what  its  curtesy  had  permitted. 

"  Lord  Percie  being  summoned  by  writ  in  his  father's  lifetime,  and  claiming  pre- 
cedence of  Lord  Abergavenny,  on  reference  to  the  committee  a  question  arose,  and 
the  House  referred  it  to  the  committee  to  consider,  whether,  since  the  statute  of  31st 
Henry  VIII.  an  earl's  eldest  son,  called  by  writ  to  his  father's  ancient  barony,  is  to 
take  place  in  the  House  according  to  his  father's  barony,  or  not ;  and  so  also  of  the 
son  of  a  viscount;  and  so  also  of  the  son  of  a  baron  having  two  baronies?— And  i^ 
was  agreed,  that  the  said  committee  should  proceed  on  Monday  nert  to  detandne 
the  precedency  of  the  two  baronies  of  Abergavenny  and  Percie,  but  not  to  meddle 
with  other  matter  referred  unto  them  at  that  tim&"  (Lords  Journals,  Jovis  19th 
Feb.  1628.) 

Had  there  been  the  least  idea,  that  a  writ  of  this  sort  did  not  operate  as  a  •«'' 
creation,  and  as  a  grant  of  a  barony  in  fee,  it  was  impossible  that  such  doubt  ooald 
have  occurred  to  the  House ;  for,  had  it  been  understood  as  clear,  that  its  effect  was  t"> 
give  only  an  interest  in  the  father's  barony  by  acceleration  or  otherwise,  the  Home 
could  not  possibly  have  doubted  about  the  precedence;  but  the  House  considering 
peers  of  this  class  as  claiming  by  new  creation,  seemed  only  desirous  to  hsTe  it 
settled,  whether  the  precedence,  which  before  the  statute  was  given  in  such  cases  ai 
matter  of  mere  curtesy,  could,  after  the  statute,  be  allowed  in  all  cases,  or  in  anr 
case?  It  was  extremely  probable,  that  the  same  [616]  doubt  suggested  the  propriety 
of  the  reference  in  1694,  mentioned  below ;  and  the  proceedings  of  the  House  tint 
year  afford  much  argument  in  favour  of  the  present  claim. 
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For  on  the  19th  March  1694  (Lords  Journals,  19th  March  1694),  it  was  resolved, 
'  That  if  a  person  summoned  to  parliament  by  writ,  and  sitting,  die,  leaving  issue 
[wo  or  more  daughters,  who  all  die,  one  of  them  only  leaving  issue,  such  issue  has  a 
right  to  demand  a  summons  to  parliament." 

The  terms  of  this  resolution  state  no  distinction  in  the  case  of  peers  called  by 
irrit  by  the  name  of  their  fathers  baronies ;  and  it  is  very  singular,  that  the  terms  of 
rach  a  resolution  should  not  state  an  exception  with  respect  to  the  issue  of  a  daughter 
rf  such  a  peer,  as  the  issue  of  such  daughter,  if  the  grandfather's  baronies  had  been 
granted  in  tail  male,  could  not,  consistent  with  the  doctrine  opposed  to  Mrs.  I'.'s 
daim,  have  any  right  to  dnnand  a  summons  to  parliament. 

The  House  could  not  overlook  the  case  of  the  issue  of  the  daughter  of  such  a  peer ; 
for  on  the  very  next  day  (Lords  Journals,  20th  March  1694)  "  they  refer  the  question 
of  precedence  of  such  peers  as  should  be  summoned  to  the  House  by  writ  into  their 
fatjiers  baronies,  and  of  the  descendants  of  such  peers,  to  the  opinion  of  the  twelve 
judges ;  who  were  summoned  to  attend  the  House  accordingly." 

The  report  taking  notice  that  this  question  was  not  afterwards  resumed,  stated 
it  to  be  probable,  that  the  lords  satisfied  themselves  withoiit  consulting  the  judges, 
that  these  peers  were  entitled  to  the  same  precedence  and  rights,  as  they  would  have 
been  if  they  had  succeeded  to  their  fathers  ancient  baronies  1^  descent,  and  that  the 
writs  only  accelerated  the  possession. 

This  question  was  made  in  1628,  it  was  resumed  in  1694;  and  it  seemed  just  as 
rational  to  infer  from  the  fact,  that  no  steps  were  taken  during  that  long  period,  to 
decide  the  point,  that  the  lords  had  satisfied  themselves  on  the  point  before  1694,  as 
it  was  to  draw  the  inference  made  by  the  late  Attorney-General,  from  what  has  passed 
sinc&  The  truth  is,  that  the  reference  rests  on  conjectures  merely.  The  question  of 
precedence,  as  matter  of  right,  has  been  a  second  time  dormant  for  near  a  century ; 
it  will  now  be  decided ;  but  Mrs.  Perry  claimed  precedence  only  from  the  day  on 
which  her  ancestor,  created  by  writ,  was  introduceid  into  the  House. 

What  the  late  Attorney-General  calls  an  "  acceleration  of  the  son's  suocession  to 
the  father's  barony,"  the  writer  from  whom  the  notion  is  borrowed,  hath  termed  a 
"  transfer  or  conveyance  of  the  father's  barony  to  the  son  in  the  father's  lifetime." 
The  report,  though  it  adopts  the  notion  in  substance,  has  not  expressed  it  by  the  same 
term ;  and  to  have  insisted  that  the  effect  of  the  writ  was  to  transfer  or  to  convey  the 
father's  dignity,  would  certainly  have  been  a  proposition  too  manifestly  repugnant 
to  the  known  law  of  the  land  and  of  parliament,  to  be  stated  in  ternu. 

It  is  clear  (Lords  Journals,  1st  Feb.  Lord  Ruthen's  case),  no  dignity  or  honour 
can  be  transferred,  aliened,  granted,  surrendered,  or  lost  by  non-claim,  or  the  smallest 
interest  [616]  therein  parted  with,  but  by  attainder  or  act  of  parliament.  It  cannot 
(Lords  Journals,  18th.  June  Lord  Purbeck's  case)  be  merged  in  a  higher  dignity,  as 
a  barony  in  an  earldom,  and  much  less  can  it  be  drowned  in  anotlier  barony  or 
dignity  of  equal  degree.  This  notion,  however  of  a  transfer  or  conveyance  of  a  peer- 
age, is  in  fact  included  in  the  term  "  acceleration,"  used  in  the  report.  (Page 
437.  527,  528.  355.)  For  it  must  be  admitted  tihat  as  no  two  persons  can  at  the  same 
time  enjoy  the  same  honour,  though  two  persons  may  at  the  same  time  have  baronies 
of  the  same  name,  it  is  impossible  that  tlie  son's  succession  to  tJie  father's  honour  can 
he  aceelereUed,  unless  the  father  parts  with  the  honour,  or  with  some  interest  in  it, 
which  he  cannot  do. 

There  is  one  remarkable  instance,  when  two  different  persons  had  baronies  of 
the  same  name  at  the  same  time.  The  title  of  Ross  of  Hamlake  was  carried  by  a 
female  from  the  family  of  Manners  Earls  of  Rutland,  to  that  of  the  Cecils  Earls  of 
Exeter ;  yet  King  James  the  First  created  the  Earl  of  Rutland  Lord  Ross  of  Hamlake, 
by  patent  22d  July,  in  the  fourteenth  year  of  his  reign.  The  ancient  title  of  Ross 
won  after  reverted  to  the  Earls  of  Rutland,  by  the  death  of  Cecil  Lord  Ross  without 
issue. 

If  the  succession  of  the  son  to  the  father's  dignity  cannot  be  accelerated,  unless 
jfiie  father  parts  with  it,  it  will  follow,  that  if  the  son  commits  treason,  or  dies  in  the 
father's  lifetime  without  issue,  the  dignity  would  be  lost  to  the  father  and  his 
lescendants,  and  to  any  heirs  of  the  body  of  the  father  by  a  second  wife;  to  both 
frhich,  if  the  father's  eldest  son  was  in  the  father's  lifetime  attainted  or  died  without 
issue,  the  father's  honours,  the  succession  to  which  had  not  been  thus  accelerated, 
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vould  certainly  descend.  On  the  other  hand,  it  is  conceived,  that  if  after  the  nc- 
cession  is  accelerated,  the  father  should  commit  treason,  by  which  all  his  hoQonn 
would  be  forfeited,  and  the  descent  of  them  to  his  son  barred,  yet  the  son  and  hn 
posterity  would  enjoy  the  honour  of  the  barony  given  by  the  writ;  which  prores,  tlic 
the  father  hath  nothing  in  the  dignity  of  the  son,  for  otherwise  it  would  be  forfeited. 
and  therefore  that  aocderatiou,  if  the  son  really  hath  the  same  dignity  that  the  fatlter 
had,  must  operate  in  truth  as  an  actual  transfer  of  the  dignity,  which  cannot  legiUv 
be. 

If  this  acceleration  cannot  operate  without  having  the  effects  of  a  transfer,  tk 
king  by  accelerating  might  deprive  the  father  of  his  honours ;  for  it  is  clear,  &sd 
indeed  stated  by  the  report,  that  upon  acceleration  the  son  would  take  all  the  fttixxt 
inheritance  in  the  barony ;  and  this  might  be  done  against  the  father's  consent,  and   | 
in  that  case  in  direct  violation  of  those  resolutions  on  which,  and  on  which  alnort  ; 
alone,  the  inheritance  of  the  peerage,  and  the  subjects  interest  in  that  inheritano!  , 
depends.  I 

If  the  crown  can  accelerate  the  son's  s"cce8sion  to  one  bsirony,  where  the  fotficr  ! 
has  two  or  more,  it  will  be  difficult  to  state  the  principle  which  could  restrain  ti»  { 
crown  from  accelerating  the  son's  succession  to  all,  or  to  the  only  one,  where  liie  ; 
father  has  but  one.     Whenever  the  eldest  son  of  a  peer  is  originally  aummoDed  to 
parliament  by  writ,  he  is  introduced  as  another  com-[517}-moneT',  newly  created, 
with  all  the  forms  of  creation ;  but  when  the  heir  of  the  eon  so  called  takes  hie  seat 
on  his  father's  death,  he  takes  it  as  all  the  otb^  ancient  lords  do  at  the  commewx- 
ment  of  a  netw  parliament,  without  any  of  the  forms. 

Suppose  a  peer  seised  of  two  baronies,  the  one  an  ancient  barony  in  tail  malft 
the  other  a  more  modem  one  in  tail  general ;  and  that  such  a  peer  hath  a  smi  and  i 
daughter,  and  the  son  is  called  to  parliament  in  the  father's  life  by  the  name  of  tie 
barony  of  which  the  father  is  seised  in  tail  general.  If  the  son  is  a  peer  by  accelen- 
tion,  having  the  same  dignity  which  his  father  before  had,  and  he  should  be  attainted, 
it  must  follow  that  the  daughter  could  succeed  to  neither  barony,  for  that  which  was  i 
capable  of  descending  from  the  father  to  the  daughter  would  have  been  by  acoelen- 
tion  conveyed  or  transferred  from  him  to  the  son  and  his  lineal  descendants. 

In  case  these  writs  to  the  eldest  sons  of  peers  shall  be  decided,  to  give  them  and 
their  descendants  a  barony,  there  is  no  reason  to  apprehend  any  considerable  in- 
crease in  the  number  of  peers.  It  is  three  hundred  years  since  the  first  of  these  peen 
was  called,  viz.  22  Edward  IV.  the  number  in  Dugdalc's  list  amounts  only  to  forty- 
two,  and  of  such  others  as  can  be  collected  from  that  time  amounts  to  seventeen ;  ^ 
whde  niimber  in  three  centuries  is  but  fifty-nine.  Above  half  of  these  baroniea  an 
extinct;  there  being  no  issue  descended  from  the  person  so  ennobled,  a  very  gnit 
number  of  them  are  held  by  persons  seised  of  more  ancient  baronies  in  fee,  or  hanvs 
higher  titles,  and  some  are  in  abeyance  among  the  nobility.  The  Duke  of  Bolton  hu 
four  of  them,  each  by  the  title  of  St.  Jolin  of  Basing,  together  with  the  ancient  ban«5 
created  by  writ^  The  Duke  of  Leeds  has  two  of  them,  viz.  Osborne  of  Kiveton,  ud 
these  will  descend  to  Lord  Osborne  of  Kiveton,  his  son,  who  was  called  by  writ  The 
Duke  of  Devonshire  has  three  of  them,  viz.  Clifford,  Clifford  of  Lansborougfa,  and 
Cavendish  of  Hardwicke;  Lady  Willoughby  three  of  them,  all  WiUoughby  of  Ewbr, 
with  the  ancient  barony  created  by  writ.  In  truth  it  is  very  unlikely  that  anj  oi 
them  should  descend  to  any  other  than  peers.  This  barony  of  Sidney  was,  in  faA 
the  first  claimed  by  a  female,  or  by  any  person  not  being  heir  to  higher  titles;  bnt 
though  the  claimant  was  not  such  heir,  she  was  nevertheless  the  represeotatiTe  of  a 
very  noble  family. 

If  the  precedence  of  these  peers  was  matter  of  right,  and  not,  as  is  here  asserted, 
matter  of  curtesy,  this  sort  of  claim  could  not  greatly  affect  the  rank  of  the  pecn: 
there  having  been  but  four  peers  to  whom  it  has  been  extended  who  had  not  pR- 
cedency  out  of  the  house  before  all  the  barons,  viz.  Lord  Conway,  son  of  Viscount  Coo- 
way  ;  Lord  Lynn,  son  of  Viscount  Townsend ;  Lord  Monteagle,  son  of  Lord  Morier 
and  Monteagle ;  and  Lord  Conyers,  son  of  Lord  Darcie  Meinill  and  Conyers  (4th  In* 
361,  on  stat.  of  precedency) ;  which  four  were  all  heirs  to  higher  titles  by  descent:  and 
it  is  to  be  remarked,  tliat  this  curtesy  began  at  a  time  when  the  king  gave  precedence 
«t  pleasure ;  Henry  the  Sixth  gave  the  Earl  of  Warwick  precedence  of  all  earla.  and 
he  gave  precedence  at  his  pleasure  in  many  other  instances. 
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[618]  The  peers  therefore,  when  the  titles  of  peers  sons  called  by  writ  put  tiie 
House  in  mind  of  their  descent,  have  always  seated  them  according  to  the  curtesy; 
snd  when  noblemen's  sons  have  been  called  by  titles  which  did  not  put  them  in  mind 
of  their  descent,  they  have  been  generally,  but  not  always  (as  in  caae  of  the  Lord  Boyle 
of  Lansburgh)  placed  as  junior  barons;  as  Lord  Butler  of  More  Park,  Lord  Manners 
of  Haddon,  and  Lord  Powlett  of  Basing,  their  fathers  having  no  title  of  the  same 
name.  (Lords  Journals,  18th  Sept.  1666.  Ibid.  2d  May  1679.  Ibid.  18th  July  1689. 
Ibid.  6th  May  1717.) 

It  seems  at  least  as  reasonable  tiiat  the  favour  of  a  barony  in  fee  by  writ  should 
be  granted  to  the  sons  of  the  ancient  nobility,  as  to  other  commoners.  The  favour  of 
tiie  crown  has  often  by  patent  given  more  ^an  what  is  contended  to  be  the  effect  of 
these  writs;  the  title  of  Lucas  of  Crudwell,  enjoyed  by  the  present  Marchioness  de 
Grey,  can  never  be  in  abeyance,  but  always  will  be  held  by  the  eldest  daughter  on 
want  of  heirs  male;  the  title  of  Duke  of  Marlborough  was  granted  by  patent  to 
Churchill  and  his  daughters,  according  to  seniority,  and  their  heirs  male;  and  by 
patent,  often  more  than  the  issue  male  of  th)B  person  ennobled,  is  included,  for  they 
are  granted  with  remainder  to  others,  either  male  or  female,  and  their  male  heirs. 
(Dugdale's  Baronage,  2  vol.  title,  Lucas  of  Crudwell.  CoUins's  Peerage,  Ist  edit 
title,  D.  of  Marlborou^.) 

A  barony  in  fee,  in  effect  seldom  bestows  dignity  upon  those  who  would  not  derive 
it  under  a  grant  of  a  barony  in  tail  male ;  it  does  where  there  is  but  one  daughter,  if 
there  are  more,  it  is  in  abeyance,  in  which  it  may  remain  for  ever ;  and  if  confirmed 
to  one  co-heir,  by  favour  of  the  king,  the  confirmation  of  the  ancient  title  is  as  g^eat 
a  favour  as  the  creation  of  a  new  peerage ;  and  if  it  descends  to  an  only  daughter,  it 
generally  falls  by  marriage  among  the  peerage,  and  the  issue  of  the  marriage  inherit 
to  both  father  and  mother;  if  an  only  daughter  is  married  to  a  commoner,  it  is 
generally  to  one  by  whom  the  peerage  is  not  disgraced. 

With  respect  to  the  instances  alluded  to  in  the  late  Attorney-General's  report,  of 
persons  summoned  by  writs  to  parliament  by  the  titles  of  their  wives,  whose  descend- 
ants were  not  considered  as  ennobled,  although  such  persons  aat  in  pursuance  of  the 
summons  j  it  was  not  contended  by  Mrs.  Perry,  that  in  the  very  early  periods  of  our 
history  every  writ  of  summons  to  parliament,  where  the  seat  was  taken  in  conse- 
quence of  it,  rainoUed  all  the  descendants  of  the  persons  to  whom  it  was  directed ; 
for  a  very  slight  attention  to  Dugdale's  History  of  Writs  of  Summons  will  afford 
many  instances  to  tlie  contrary.  But  it  was  insisted,  on  Uie  b^alf  of  Mrs.  Perry, 
that  for  above  a  century  before  the  writ  of  summons  issued,  by  which  the  present 
barony  is  claimed,  and  down  to  the  present  time,  it  hath  beoQ  estaUished  law,  that  all 
writs  of  summons  (except  such  as  are  directed  to  spiritual  persons)  where  a  seat  is 
afterwards  taken,  have  the  effect  of  ennoUing  the  persons  so  aummoned  and  their 
descendants. 

It  is  likewise  further  to  be  observed  (Seidell's  Titles  of  Honour,  p.  671,  586.  3d 
edit),  that  so  long  as  all  baronies  were  purely  by  tenure,  which  was  the  case  until 
some  time  in  the  latter  end  of  the  reig^  of  king  John,  the  husbands  of  femes  covert 
Hiiaed  of  baronies,  were  considered  as  seised  of  such  ba^[619}-ronie6  in  the  right  of 
their  wives,  and  therefore  entitled  to  a  writ  of  summons  for  and  liable  to  perform 
the  services  annexed  to  such  baronies ;  but  that  aiuch  writs  of  summons  would  not 
ennoble  any  of  their  descendants  any  more  than  the  writ  of  summons  ennobled  the 
descendants  of  the  bishops,  who  now  are  what  all  originally  were,  barons  purely  by 
tenure.    (Black  Bishops.) 

But  according  to  Dugdale  (List  of  persons  summoned  in  right  of  their  wives,  at 
the  end  of  his  summons  to  parliament),  the  last  person  summoned  to  parliament  by 
the  title  of  his  wife's  barony,  was  so  long  ago  as  the  third  year  of  King  Henry  the 
Vlllth ;  and  in  this  particular  the  law  is  clearly  altered  since  that  time.  And  it  was 
submitted,  that  no  fair  inference  could  be  drawn  to  the  prejudice  of  Mrs.  Perr3r*8 
claim,  from  the  instances  so  alluded  to  by  the  late  Attorney-General,  because  the 
House  of  Peers  have  clearly  determined,  in  the  instances  before  mentioned,  that  a 
writ  of  summons  to  the  eldest  son  of  a  peer,  gives  an  estate  of  inheritance  of  some 
sort  in  the  barony  to  which  such  person  is  summoned;  which  in  the  case  of  such 
husbands,  hath  never  been  determined ;  nor  can  it  ever  wdl  come  in  question,  for  if 
no  issue  of  such  marriage,  there  could  be  no  person  to  claim,  and  if  issue,  thery  would 
inherit  to  the  mother's  more  ancient  barony. 
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The  claimant  claimed  precedence  from  the  day  that  her  grandfather  wu  iDtio 
duced  into  the  House  by  creation  by  writ  without  patent,  viz  11th  July  1689,  mbiA 
was  strictly  regular,  according  to  the  statute  Slat  Henry  VIII.  and  hoped,  thttapoi 
producing  such  proofs  of  her  pedigree  as  their  lordships  should  think  sufficient,  tin* 
will  be  of  opinion,  that  she  was  entitled  to  the  barony  of  Sidney  of  Penihurst;  ud 
that  the  said  dignity  and  honour  would  be  confirmed  and  allowed  to  her,  and  tiiel^n 
of  her  body,  with  precedence,  according  to  the  date  of  her  grandfather's  taUng  hii 
seat  in  the  House  of  Lords,  11th  July  1689. 

But  after  hearing  counsel  on  this  claim,  it  was  BeaolTed  and  Adjudged,  tb«t  die 
claimant  had  no  right  in  consequence  of  her  grandfather's  summons  and  sitting. 
(MS.  Jour,  tub  anno  1782.  p.  851.) 


Case  2. — James  Earl  of  Lonsdale, — Plaintiff  (in  Error) ;  Henbt  Littlhjau, 
— Defendawt  (in  Error)  [26th  May  1794]. 

A  Peer  of  parliament,  having  pleaded  in  chief  to  a  bill  filed  againat  hin, 
in  the  Court  of  King's  Bench,  cannot  afterwards  assign  for  error,  thai  1m 
ought  to  have  been  sued  by  original  writ,  and  not  by  bill. 

Queref  Whetlier  the  Court  of  King's  Bench  has  jurisdiction  to  proceed 
against  a  peer  of  parliament  by  biU. 

Judgments  of   the   Courts  of    King's   Bench    and    Exchequer   Ouinber 

AFFIBUBD. 

2  H.  Black.  Rep.  267—274 :  and  299—306. 

The  defendant  in  error,  in  Easter  Term  1791,  commenced  an  action  of  treepea 
upon  the  case  in  the  Court  of  King's  Bench,  by  exhibiting  his  bill  in  that  court  agkin^ 
ihe  plaintiff  in  error,  having  privilege  of  parliament,  to  recover  damages  sustaioed 
by  [620]  the  defendant  in  error,  by  reason  and  in  consequence  of  a  certain  meamage 
or  dweUing  house  with  a  coach  house,  stables,  out-houses,  buildings,  yardg,  ud 
garden  thereto  belonging,  with  the  appurtenances,  situate  and  being  at  the  psridi 
of  Saint  Bees  in  the  county  of  Cumberltuid,  whereof  the  defendant  in  error  was  eeoed 
in  his  demesne  as  of  fee,  being  very  much  damaged,  and  rendered  unfit  for  uie  or 
habitation;  which  injury  the  defendant  in  error,  by  the  first  three  counts  of  lii> 
declaration,  charges  to  have  been  occasioned  by  the  neglig^t,  incautious,  sod  in- 
provident  manner  in  which  the  plaintiff  in  error  dug,  seardied  for,  and  wM-ked,  «nd 
caused  to  be  dug,  searched  for,  and  worked,  his  mines  and  seams  of  coal,  and  en- 
ducted,  managed,  and  carried  on,  and  caused  to  be  conducted,  managed,  and  carried 
on,  the  digging,  searching  for,  and  working  of  the  same,  and  for  want  of  due  cm 
and  caution  in  that  b^alf .  So  much  of  which  said  bill,  entered  on  reoMd  on  tl» 
roll  of  Trinity  Term  1791,  as  relates  to  the  exhibiting  thereof,  and  to  the  priTJlega 
of  parliament  of  the  plaintiff  in  error,  is  as  follows : 

"  Cumberland  (to  wit). — Be  it  remembered.  That  in  Easter  Term  last  past,  before 
our  Lord  the  King  at  Westminster,  came  Henry  Littledale,  by  Anthony  AdsmK»  ^ 
attorney,  and  brought  in  the  Court  of  our  said  Lord  the  King,  then  there,  hit  bill 
against  the  Right  Honourable  James  Earl  of  Lonsdale  (having  privilege  of  pti^*" 
ment)  of  a  plea  of  trespass  on  the  case ;  and  there  are  pledges  for  the  proaecatioo, 
(to  wit,)  John  Doe  and  Richard  Roe." — ^Which  said  bill  follows  in  these  words,  (to  wit,) 
"  Cumberland  (to  wit). — Henry  Littledale  complains  of  the  Right  HonouraUe  Jainea 
Earl  of  Lonsdale  (having  privilege  of  parliament)  in  a  plea  of  trespass  on  the  cMa' 
etc. 

To  this  action  the  plaintiff  in  error,  after  an  imparlance  to  Trinity  Tcnn  1W< 
lioade  his  defence,  and  pleaded  thereto  not  guilty.  Which  said  imparl  inoe,  defence, 
and  plea,  entered  on  record  on  the  said  roll  of  that  term,  is  as  follows  : 

"  And  now  at  this  day,  that  is  to  say,  on  Friday  next  after  the  morrow  of  ti»  Holj 
Trinity  in  this  same  term,  until  which  day  the  said  Earl  had  leave  to  imparle  to  the 
said  bill,  and  then  to  answer  the  same,  etc  as  well  the  said  Henry  by  hii  said  *^ 
tomey,  as  the  said  Earl  by  Thomas  Tindal  his  attorney,  do  cMne  before  oor  hai 
the  King  at  Westminster ;  and  the  said  Earl  defends  the  wrong  and  injury,  irf»n,  *- 
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and  says,  that  he  is  not  guiltj  of  the  premises  above  laid  to  his  charge,  in  manner 
and  form  as  the  said  Henry  hath  above  tliereof  complained  against  him ;  and  of  this 
he  puts  himself  upon  the  country,"  etc. 

Issue  being  joined  on  the  above  plea,  the  cause  came  on  to  be  tried  at  the  assizea 
holden  on  the  26th  day  of  August  1791,  at  the  city  of  Carlisle,  in  and  for  the  county  of 
Cumberland,  by  a  special  jury,  who  found  a  verdict  for  liie  defendant  in  error  on  the 
first  three  counts  of  the  declaration. 

By  an  order  of  Nitv-priug,  made  on  the  said  trial,  it  -was  ordered,  ■with  liie  consent 
of  the  parties,  that  such  verdict  should  be  for  [521]  £5000  as  nominal  damages,  and 
40s.  costs ;  and  that  it  should  be  referred  to  some  one  person,  to  be  named  by  James 
Mingay  esquire,  and  William  Cockell  esquire,  Serjeant  at  law,  to  ascertain  the  value 
of  the  defendant  in  error's  said  house  and  premises  at  the  time  the  accident  happened ; 
and  that,  on  payment  of  the  sum  so  ascertained,  with  costs  to  be  taxed,  the  defendant 
in  error  should  convey  all  his  right  and  title  in  the  premises  to  the  plaintiff  in  error ; 
and  that  either  party  should  be  at  liberty  to  apply  to  the  Court  of  King's  Bench  for 
any  purpose  they  should  be  advised. 

On  the  4th  dajr  of  May  1792,  the  said  James  Mingay  and  William  Cockell  ap- 
pointed one  Robert  Golden  to  ascertain  the  value  of  the  defendant  in  error's  said 
house  and  premises,  in  pursuance  of  the  said  order  of  iviti  priua;  who  valued  the  same 
at  the  sum  of  £3617. 

On  the  15th  day  of  August  1792,  judgment  was  signed  in  the  Court  of  King's 
Bench  against  the  plaintiff  in  error  for  the  said  sum  of  £351 7,  and  40b.  costs ;  and  also 
for  £480  increased  costs ;  amounting  in  the  whole  to  £3999. 

Upon  tills  judgment  the  plaintiff  in  error  brought  a  writ  of  error  in  the  Exchequer 
Chamber,  and  assigned  for  error  (amongst  oth.er  things)  that  the  plaintiff  in  error, 
being  a  peer  of  this  realm,  ought  to  have  been  sued  by  original  writ,  and  not  by  bill, 
Tliis  objection  was  not  taken  in  the  Court  of  King's  Bench,  either  by  plea  in  abate- 
ment, or  by  motion  in  arrest  of  judgment ;  but  was  for  the  first  time  made  by  the  above 
usignment  of  error. 

The  case  was  solemnly  argued  by  the  counsel  for  the  plaintiff  in  error  before  the 
judges  of  the  Court  of  Common  Pleas,  and  the  Barons  of  the  Exchequer,  on  the  above 
error  only;  and  the  judgment  of  the  Court  of  King's  Bench  was,  in  Michaelmas 
Term  1793  (without  hearing  counsel  for  the  defendant  in  error)  unanimously  affirmed 
by  the  Court  of  Exchequer  Chamber. 

The  plaintiff  in  error  brought  another  writ  of  error,  returnable  in  parliament; 
which,  together  with  a  transcript  of  the  record,  being  brought  up,  the  plaintiff  in. 
error,  besides  the  general  errors,  assigned  for  error,  that  the  plaintiff  in  error  being: 
a  peer  of  this  realm,  the  Court  of  King's  Bench  had  no  jurisdiction  to  proceed  by  bill 
against  the  plaintiff  in  error,  as  it  appears  by  tiie  record  that  court  has  proceeded ; 
and  prayed  a  reversal  of  the  said  judgments. 

The  counsel  for  the  Plaintiff  in  error  argued  (J.  Mingay,  E.  Law,  A.  Chambre,  6. 
Wood)  that  these  judgments  ought  to  be  reversed ; 

Ist.  Because  the  jurisdiction  assumed  by  the  Court  of  King's  Bench,  of  proceeding 
against  a  peer  by  original  bill,  is  not  warranted  either  by  the  common  or  statute  law 
of  this  realm. 

By  the  common  law,  that  court  has  power  to  hold  plea  by  bill  t^inst  two  descrip- 
tions of  persons  only,  viz.  against  the  attornies,  oflScers,  ministers,  or  clerks  of  the 
court,  who  are  supposed  to  be  present  in  court,  and  the  course  always  has  been  to 
exhibit  original  biUs  against  them,  as  being  present  in  court  in  their  proper  persons, 
and  against  persons  in  custody  of  the  marshal  [622]  of  the  Marshalsea  of  the  court, 
and  in  such  bills  it  is  necessary  to  allege  that  the  defendant  is  in  thie  custody  of  the 
marshal  of  the  Marshalsea  of  that  court :  this  last  m^itioned  brandi  of  its  jurisdic- 
tion, in  process  of  time^  has  been  extended  to  all  persons  against  whom  the  process  of 
capiat  cotild  issue  by  the  following  fiction,  viz.  "The  Court,  having  an  original  juris- 
diction in  trespasses  vi  et  armit,  issues  a  writ  called  a  bill  of  Middlesex  or  latitat, 
commanding  the  sheriff  to  take  the  body  of  a  defendant,  as  for  a  supposed  trespass, 
vi  et  arnUs,  which  the  defendant  never  has  in  reality  committed,  and  the  defendant 
being  taken  and  brought  into  the  custody  of  the  marshai  of  the  court  upon  this  writ, 
tile  plaintiff  may  exhibit  a  bill  against  him  as  in  the  cuttody  of  the  marthal  for  any 
cause  of  action  whatsoever,  upon  which  fiction  rests  this  branch  of  its  jurisdiction  at 
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this  day :  this  writ,  except  in  cases  where  an  etc  etiam  for  bail  is  inserted,  is  not 
executed  upon  the  defendant's  person,  but  he  is  served  with  a  copy  of  it,  and  appetn, 
and  files  common  bail,  which  is  a  proceeding  by  which  a  defendant,  instead  of  being 
committed  to  the  custody  of  the  marshal,  is  supposed  to  be  deiivered  on  bail  upon  » 
cepi  corpus  to  John  Doe  and  Bichard  Roe,  which  is  the  same  as  a  commitment  to  tin 
custody  of  the  marshal :  it  is  evident  this  mode  of  proceeding  never  eotdd  apfly  k 
a  peer,  because  his  person  could  never  be  arrested  and  brought  into  the  euttoi^  »f 
the  marshal  by  a  capias  in  trespass,  as  no  such  capias  lies  against  a  peer;  and,  &ik- 
fore,  Lilly  in  his  Entries,  page  21,  observes  in  a  note,  that  a  peer  cannot  be  sued  in  the 
King's  Bench  by  bill,  by  reason  he  is  therein  alleged  to  be  in  the  custody  of  tlu 
marshal :  the  next,  and  only  other  jurisdiction  which  the  King's  Bench  has  in  ciril 
actions,  is  by  an  authority  ddegated  to  the  court  by  an  original  writ,  issued  {ran 
the  Court  of  Chancery,  returnable  in  the  King's  Bench,  and  tiiis  applies  to  peen, » 
well  as  other  persons,  with  this  difference  as  to  the  process,  by  which  the  defendut 
is  brought  into  court  to  answer  as  against  all  persons,  (except  peera,  or  privilepd 
persons  during  the  time  of  privil^e,)  the  process  is  summons,  aitachment,  a»d 
capias,  against  peers,  summons  and  distringas  in  infinitum'  only  as  no  capiat  Uu: 
the  common  law  having  given  no  jurisdiction  to  the  King^s  Bench  of  proceeding 
against  peers,  except  by  original  writ  only ;  the  next  question  is,  wh^>her  the  etatnta 
of  the  12th  and  13th  W.  3.  has  given  that  court  a  jurisdiction  of  proceeding  againS 
them  by  original  bill :  "  That  statute  enacts,  that  from  and  after  the  four  and  tw«- 
tieth  day  of  June,  one  thousand  seven  hundred  and  one,  any  person  or  persona  ahtll 
and  may  commence  and  prosecute  any  action  or  suit  in  any  of  his  majesty'i  coiula 
of  record  at  Westminster,  or  high  Court  of  Chancery,  or  Court  of  ExchequN,  or  the 
Duchy  Court  of  Lancaster,  or  in  the  Court  of  Admiralty,  and  in  all  causes  matrimoiuil 
and  testamentary  in  the  Court  of  the  Arches,  the  prerogative  Courts  of  Canterbur 
and  York,  and  the  delegates,  and  all  courts  of  appeal,  against  any  peer  of  this  reahi. 
or  lord  of  parliament,  or  against  any  of  the  knights,  citizens,  and  burgesses  of  tiie 
House  [623]  of  Commons  for  the  time  being,  or  against  their  or  any  of  their  meniil 
or  other  servants,  or  any  other  person  entitled  to  the  privilege  of  parliament,  at  anj 
time  from  and  immediately  after  the  dissolution  or  prorogation  of  any  parliameBt, 
until  a  new  parliament  shall  meet,  or  the  same  be  re-assemUed,  and  from  and  iia- 
mediately  after  any  adjournment  of  both  houses  of  parliament  for  above  the  space  of 
fourteen  days,  until  botii  houses  shall  meet  or  re-assemble ;  and  that  the  said  r«4«uw 
courts  shall  and  may  after  such  dissolution,  prorogation,  or  adjournment  as  sforfr 
said,  proceed  to  give  judgment,  and  to  make  final  orders,  decrees,  and  sentences,  ami 
award  execution  thereupon,  any  privilege  of  parliament  to  the  contrary  notvitii' 
standing ;  provided  neverthdess,  that  this  act  shall  not  estend  to  subject  the  penon 
of  any  of  the  knights,  citizens,  and  burgesses  of  the  House  of  Commons,  or  anj  otla 
person  entitled  to  the  privilege  of  parliament,  to  be  arrested  during  the  time  of  pn- 
vilege;  nevertheless,  if  any  person  or  persons  having  cause  of  action  or  complaint 
against  any  peer  of  this  realm,  or  lord  of  parliament,  such  person  or  persons  after 
any  dissolution,  prorogation,  or  adjournment  as  aforesaid,  or  before  any  sesaiom  of 
parliament,  or  meeting  of  both  houses  as  aforesaid,  shall  and  may  have  suck  frta» 
out  of  his  Majesty's  Courts  of  King's  Bench,  Common  Pleas,  and  Exchequer,  against 
such  peer  or  lord  of  parliament,  a*  he  or  they  might  have  had  against  him  otrf  of  t^« 
tiTne  of  privilege;  and  if  any  person  or  persons  having  cause  of  action  agaifutan) 
of  the  said  knights,  citizens,  or  burgesses,  or  any  oth^r  person  entitled  to  pnnltft 
of  parliament,  after  any  dissolution,  prorogation,  or  such  adjournment  as  aforesaid, 
or  before  any  sessions  of  parliament,  or  meeting  of  both  houses  as  aforesaid,  sws 
person  or  persons  shall  and  may  prosecute  such  knight,  citizen,  or  burgess,  or  otiw 
person  entitled  to  the  privilege  of  parliament,  in  his  Majestj^s  Courts  of  KiafJ 
Bench,  Common  Pleas,  or  Exchequer,  by  summons  and  distress  infinite,  or  by  origin* 
bill,  and  summons,  attachment,  and  distress  infinite  thereupon  to  be  issued  oiit« 
any  of  the  said  courts  of  record." 

They  concluded  that  it  was  sufficient  to  read  only  the  act  above  mentiwied,  to«» 
that  the  form  of  proceeding  against  a  peer  is  not  thereby  varied  ;  and  that  the  orig«^ 
bill  is  not  given  against  peers,  but  only  against  knights,  citizens,  or  burgetiu,  ^ 
other  persons  entitled  to  privilege  of  parliament,  which  words,  other  persona  can  ly 
no  rule  or  construction  be  contended  to  apply  to  peers,  but  only  to  inferior  depw 
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of  persons,  as  officers,  ministers,  and  clerks  of  the  houses  of  parliament,  etc.  And 
what  they  considered  as  the  most  convincing  proof  that  the  peers  did  not  mean  to  give 
a  jurisdiction,  bj  original  bill  against  them  was,  that  the  bill  originally  sent  up  to 
the  Lords  by  the  Commons,  at  the  parts  above  marked,  had  the  words  "  Peer  of  this 
reahn,  or  lord  of  parliament ;  "  and  the  lords  struck  out  those  words — rnd«  Journals 
of  the  House  of  Commons,  vol.  13,  567.  Notwithstanding  the  above,  the  Court  of 
King's  Bench,  in  a  case  of  [524]  Gosting  versus  Lord  Wepmouth,  determined,  that 
the  original  bill  was  tiie  common  law  mode  of  proceeding  against  peers  of  parlia- 
ment before  the  statute  of  12  Will.  3.  on  the  autiiority  of  a  case  of  Say  versus  Lord 
Byron  (Cowper,  844) — Lord  Mansfield  gives  the  judgment  tiius :  "  The  note 
I  have  of  the  case  of  Say  versus  Lord  Byron  is  as  follows :  Mich.  26  Geo. 
2.  B.  R.  Mr.  L.  Robinson  moved,  (upon  an  affidavit,  that  the  plaintiff 
had  sued  out  two  writs  of  distringat,  whereupon  the  sheriff  had  levied 
408.  and  4d. ;  and  that  no  bill  was  filed,)  for  a  rule  to  shew  cause 
why  the  said  two  writs  should  not  be  quashed,  and  the  money  levied  thereon  be 
restored ;  he  objected  that  a  peer  ought  not  to  be  sued  by  biU,  but  by  original  writ; 
and  that  the  statute  12  and  13  Will.  3.  c.  3,  does  not  make  any  variation  in  the  proceed- 
ings against  peers,  but  respects  in  this  particular  commoners  only:  Mr  Stowe 
shewed  cause,  and  the  rule  was  enlarged.  Upon  shewing  cause  at  a  further  day,  the 
Court  declared  that  there  were  many  precedents  of  actions  against  peers  of  parlia- 
ment, for  many  years  before  tlie  statute  of  Will.  3.  as  certified  by  the  Master  and 
Mr.  Day,  the  clerk  of  the  rules,  and  said.  Why  could  not  the  court  support  its  ancient 
jurisdiction,  as  well  as  the  Court  of  Exchequer  hold  plea  as  debitor  domini  regit  f 
And  the  court  in  that  case  discharged  the  rule.  lliis  is  an  authority  in  point. 
The  original  bill  was  the  common  law  process.  Per  Curiann;  Judgment  quod  de- 
fendeng  reipondeett  outter." 

They  thought  it  a  singular  thing,  that  if  the  proceeding  by  original  bill,  aa 
against  peers,  was  the  common  law  proceeding  before  the  statute  of  Will.  3.  t?iat  it 
ihoidd  not  ha/ve  been  also  the  mode  of  proceeding  agaimt  m,emher$  of  the  Route  of 
Commons;  and  yet  that  was  not  pretended  j  if  it  were  so,  it  was  also  singular  it  should 
not  have  been  known  to  some  writer  upon  the  law,  or  that  it  should  not  be 
found  in  some  case,  or  book  of  reports  or  practice;  and  yet  they  asserted,  that 
no  such  thing  is  noticed  in  any  book  of  law  or  practice,  neither  was  it  consistent  with 
any  principle  of  law ;  they  therefore  trusted  that  neither  a  supposed  certificate  of  a 
master  and  clerk  of  the  rules  in  the  Ring's  Bench,  in  a  matter  in  which  they  were 
materially  interested,  in  point  of  emolument,  to  establish  the  proceeding  which  they 
certified,  nor  any  erroneous  practice  which  might  have  followed  from  the  precedent 
of  Gotting  versus  Lord  Weymouth,  would  be  sufficient  to  establish  this  jurisdiction. 

2d.  To  the  objection  that  the  plaintiff  in  error,  by  not  having  pleaded  his  peerage 
in  abatement,  had  precluded  himself  from  taking  any  objection  in  a  Court  of  Error 
to  the  mode  of  proceeding  by  bill ;  they  answered  that  the  want  of  jurisdiction  is 
matter  of  error ;  and  that  if  a  court  has  no  jurisdiction,  even  the  defendant's  consent 
could  not  give  it  jurisdiction  :  that  th*  want  of  jurisdietion  in  this  ease  appeared  on 
the  record,  and  tiierefore  as  the  court  saw  there  was  no  occasion  for  a  plea  to  disclose 
itt  as  there  is  of  a  matter  dehors  the  record.  They  concluded  with  insisting,  that  the 
proceeding  by  original  bill  inverts  the  whole  course  of  pro-[526]-oeeding  against 
peers  from  the  beginning  to  the  end  of  the  suit.  The  returns  of  writs  in  every  stage 
of  the  suit  are  totally  different  where  the  proceeding  is  by  original  writ,  and  where 
by  bill,  and  not  only  so,  but  a  new  jurisdiction  in  error  is  created  by  proceeding  by 
bill,  instead  of  original ;  for  where  the  proceeding  is  by  original  bill  in  the  King's 
Bench,  a  writ  of  error  is  given  to  the  Court  of  Exchequer  Chamber,  which  is  not  the 
case  where  the  proceeding  is  by  original  writ  in  the  King's  Bench,  as  there  the  writ 
of  error  is  returnable  in  parliament  only. 

The  counsd  for  the  Defendant  in  error  submitted  (T.  Erskine,  W.  Cockell,  6.  S. 
Holroyd),  on  the  other  hand,  that  the  said  judgments  ought  to  be  affirmed,  and  urged 
the  following  reasons : 

1st  The  Court  of  King's  Bench  has  jurisdiction  to  proceed  against  a  peer  of  the 
realm  by  bill.  This  appears  hj  the  statute  12  and  13  Will.  3.  c.  3,  which  authorizes 
against  a  peer  such  process,  during  the  times  there  limited  (which  limitations  are 
since  removed,  and  extended  to  all  times,  by  statute  10  Geo.  3.  c.  60.),  as  might  have 
been  had  against  him  out  of  the  time  of  privilege.     Before  that  statute,  peers  were 

839 


Digitized  by 


Google 


V  BBOWSr.  LONSDALE  (eARL  Of)  V.  LTTTLEDALE  [1794] 

by  the  practice  of  the  court  (and  the  practice  of  tlie  court  constitutes  the  Uw  of  tkt 
court)  sued  there  out  of  tiie  time  of  privilege  bj  this  form  of  proceeding,  nimely, 
by  bill  and  by  summons,  and  distress  thereupon ;  and  may  now  therefore,  by  Tittu 
of  the  above  statutes,  be  so  sued  at  any  time.  That  this  was  the  practice  of  tiieoouit 
before  the  statute  of  King  William,  not  only  is  to  be  inferred  from  the  same  coDtwntd 
subsequent  practice,'  the  legality  of  which  has  tiU  the  present  case  been  unobjected  to. 
(except  in  Uie  two  instances  after  mentioned,  by  which  its  leg^ity  is  estsUiihei) 
but  also  appears  from  precedents  certified  to  that  court  when  this  very  point  wbs  then 
agitated,  in  the  case  of  Sat/  against  Lord  Byron,  so  long  since  as  Michafhnss  Tens. 
26th  Geo.  2.  (Bayer's  Reports,  63 ;  and  Cowper's  Reports,  845.)  The  court  in  M 
case,  on  reference  being  made  to  the  statute  of  King  William,  confirmed  the  pi» 
cedents  and  practice ;  and  that  decision  was  afterwards  confirmed  by  the  same  cooit 
in  the  case  of  Gosting  against  Lord  Weymouth,  in  Trinity  Term,  in  the  18tfa  vearof 
his  present  Majesty.     (Cowper's  Reports,  844.) 

2d.  These  two  cases  are  not  only  determinations  in  point,  but  are  even  stronger 
than  the  present  case  j  as  in  both  those  cases  this  objection  to  the  mode  of  proceediu 
was  taken  as  it  ought  to  be  (if  a  valid  objection)  in  the  first  instajice;  in  the  one  case 
by  motion  before  defence  to  the  action,  and  in  the  other  by  plea  in  abatement.  T)xtt 
appears  not  any  appeal  from  either  of  those  decisions,  and  they  have  ever  since  been 
acquiesced  in,  and  acted  upon  by  the  same  continued  practice  as  the  law  of  the  luxL 

3d.  But  even  if  these  cases  could  be  over-ruled,  and  allowing  that  the  plaintiS  in 
error,  being  a  peer,  might  in  the  present  action  have  objected  to  this  mode  of  pro- 
ceeding against  him  by  bill ;  yet  the  objection  cannot  now  bo  taken  as  matter  of  error : 
It  is  merely  an  objection  of  form.  'The  objection  ie,  that  although  [626]  the  court 
has  jurisdiction  over  the  subject  matter  of  the  suit,  and  over  the  party,  though » 
peer,  and  has  power  to  proceed  by  bill,  yet  this  is  not  the  proper  form  of  proceeding 
in  the  present  case  against  a  peer.  The  objection  cannot  be  extended  to  every  case 
of  proceeding  by  bill  against  a  peer ;  for  if  a  peer  were  in  the  custody  of  the  mtr«iul 
of  the  King's  Marshalsea,  (as  he  may  by  law  be  upon  a  criminal  charge,)  whilst  he 
remains  in  such  custody  a.  bill  may  be  exhibited  against  him  in  the  Court  of  Eiog's 
Bench  as  against  any  other  person.  In  that  case  the  objection  could  not  hoM.  li 
other  cases,  if  it  could  avail,  it  should  be  taken  by  plea  in  abatement  as  a  resson 
for  not  answering  to  the  bill.  If  not  so  taken,  but  the  party  makes  defence  mi 
answers  to  the  bill,  the  jurisdiction  of  the  court  is  admitted,  and  the  objection  vaived; 
and  it  cannot  afterwards  be  received.  The  party,  by  making  a  full  defence,  br 
praying  an  imparlance,  and  pleading  to  the  merits,  submits  to  answer ;  and  Ij  pr»J^ 
ing  that  those  merits  may  be  inquired  of  by  a  j  ury,  admits  that  the  court  has  on  thoK 
very  proceedings  power  to  direct  and  take  the  inquiry.  Even  in  ancient  times,  vIks 
the  jurisdiction  of  the  Court  of  King's  Bench  to  proceed  by  bill  seems  to  hsretieeB 
confined  to  the  case  of  persons  actually  prisoners  of  the  court,  so  that  others  (exe^ 
perhaps,  the  (^cers  of  the  court)  were  not  compellable  to  answer  to  a  bill ;  yet  it  v» 
in  the  election  of  others  so  to  answer  if  they  would ;  and  if  they  did  aonrer,  die 
proceeding  against  them  by  bill  was  good.  This  appears  by  Brook's  Abridgment, 
tit.  Bill,  pi.  6.  and  Responder,  pi.  30.  As  this  objection  might  be  thus  waived  bja 
common  person,  so  a  peer  in  this  case  may  waive  his  privilege ;  and  he  doet  *ai^ 
it,  if  he  does  not  insist  upon  it  at  the  proper  tima  The  objection  cannot  now  be 
allowed  in  this  action,  witiiout  determining,  not  only  that  every  judgment  that  baa 
been  had  against  a  peer,  where  the  proceeding  has  been  by  bill,  is  iUegal ;  bat  that 
all  such  judgments  given  within  the  last  twenty  years,  though  upon  the  author!^" 
adjudged  cases,  and  the  constant  practice  of  the  Court  of  King's  Bench,  are  liable  to 
be  reversed  by  writ  of  error. 

After  argument  at  the  bt^  of  the  House,  the  f<dlowing  questions  wwe  propoae' 
to  the  Judges.     (2  H.  Black,  Rep.  306.) 

1.  Whether  the  Court  of  King's  Bench  has  any  jurisdiction  to  hM  pies,  i"  * 
personal  action,  against  a  peer  of  the  realm,  and  lord  of  parliament,  who  is  neiAer 
in  the  custody  of  tihe  marshal,  nor  is  an  officer  or  minister  of  that  court,  without  w 
King's  original  writ  issuing  out  of  his  Chancery,  to  warrant  such  action  t 

2.  If  the  court  has  no  such  jurisdiction,  can  it  derive  such  jurisdiction  fromw 
acquiescence  of  the  defendant,  by  pleading  to  issue,  and  proceeding  to  t^ial.  ii>  ^ 
action  commenced  without  the  King's  original  writi 
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In  answer,  Lord  Chief  Justice  Ejrre  stated  the  unanimous  opinion  of  tiie  j  udgea, 
that  the  first  question  would  have  admitted  considerable  doubt,  if  the  objection  had 
been  made  in  an  earlier  [627]  stage  of  the  cause;  and  that  the  cases  of  Scuf  versus 
I/trd  Byron,  and  Ootling  versus  Lord  Weymouth,  were  not  to  be  considered  as  do- 
oisive  authorities  on  the  subject.  But  that  aft«<r  pleading  in  chief,  it  was  too  late 
for  the  defendant  to  object  to  the  jurisdiction  of  the  court. 

It  was  accordingly  ordbrbd  and  adjudobd,  that  the  judgment  given  in  the  Court 
of  King's  Bench,  and  the  judgment  of  the  Court  of  Exchequer  Chamber,  affirrmng 
the  tome,  be  and  the  same  are  herel^  ArrmuKD.  And  that  the  record  be  remitted 
back  to  the  Court  of  King's  Bench.     (MS.  Jour,  sub  anno  1794.) 


PENAL  LAWS. 

Case  1. — Walter  Gbosset, — Plaintiff  {in.  Error);  Wiluam  Ooilvie, — 
Defendant  (in  Error)  [20th  February  1753]. 

[Mew's  Dig.  X.  943.     See Bradlaugh  v.  Clarke,  1883,  8  A.  C.  354  :  Huntington 
V.  Attrill  (1892)  A.  C.  150.] 

An  information  was  exhibited  by  an  o&x»t  of  the  customs  against  A.  for  the 
penalty  of  privately  relanding  certificatei  goods,  contrary  to  the  statute  8 
Ann.  c.  13.  Some  time  afterwards  an  act  passed,  18  Geo.  2.,  indemnifying 
all  persons  from  the  penalties  of  running,  landing,  etc.  any  prohibited  goods. 
Hie  defendant  pleaded  this  act  in  bar.  But  it  was  held,  that  the  offence,  laid 
in  the  information,  was  not  released  or  discharged  by  the  act  of  indemnity. 
It  is  a  known  rule  in  law,  that  on  filing  an  information  the  informer  has  a 
right  to  the  penalty  vested  in  him ;  and  that  though  the  King  may  pardon 
the  offence,  so  as  to  discharge  his  own  share,  yet  he  cannot  discharge  the  share 
of  the  informer.  For  that  would  be  to  punish  the  officer  instead  of  the 
offender. 

JuDOifBNT  of  the  Court  of  Exchequer  in  Scotland  rbvbrsbd. 

An  act  was  made  8th  Ann.  c.  13,  "  for  continuing  several  impositions,  additional 
impositions,  and  duties,  upon  goods  imported,  and  for  better  preventing  frauds  in 
the  drawbacks  upon  certificate  goods."  The  16th  section  of  which  act  is  as  follows: 
— "  And  whereas  by  the  laws  of  this  realm,  every  person  exporting  tobacco  and  othei* 
foreign  goods  from  any  part  of  Great  Britain  is  entitled  to  a  drawback  of  part  of 
the  duties  paid  or  secured  at  the  importation  thereof;  and  it  hath  been  found  by 
experience,  that  great  quantities  of  such  tobacco  axtd  other  foreign  goods,  after  they 
have  been  shipped  for  exportation,  have  been  privatdy  rdanded  in  this  realm ;  and 
the  remedies  already  provided  by  law  have  not  been  sufficient  to  obviate  a  practice 
<o  very  prejudicial  to  her  Majesty's  revenue,  and  to  all  fair  and  honest  traders  in 
luch  goods :  For  the  better  prevention  whereof  for  the  future,  be  it  f uther  enacted  by 
the  authority  aforesaid.  That  from  and  after  the  27th  day  of  March  1710,  in  case  any 
tobacco  or  other  foreign  goods,  contained  or  specified  in  any  certificate,  whereupon 
my  such  drawback  is  [628]  to  be  made,  or  whereupon  any  debenture  is  to  be  made 
forth  for  any  such  drawback,  shall  not  be  really  and  bona  fide  shipped  and  exported 
[the  danger  of  the  seas  and  enemies  excepted),  or  shall  be  landed  again  in  any  part  of 
Sreat  Britain,  unless  in  case  of  distress,  to  save  the  goods  from  perishing,  which 
ihall  be  presently  made  known  to  the  person  or  persons,  which  are  or  shall  be  appointed 
i>y  her  Majesty  to  manage  her  customs,  or  principal  officers  of  the  port ;  then  not  only 
ill  such  tobacco  and  other  certificate  goods  shall  be  forfeited  and  lost,  but  also  tlie 
person  or  persons  (being  the  exporters,  or  any  others)  who  shall  bring  back,  or  cause 
>r  procure  to  be  relanded,  such  tobacco  or  other  certificate  goods,  or  any  of  them, 
in  any  part  of  Great  Britain,  or  be  assisting,  or  otherwise  concerned  in  the  un- 
ibipping  tlie  same,  or  to  whose  hands  the  same  shall  knowingly  come  after  the  un- 
ibipping  thereof,  or  by  whose  privity,  knowledge,  or  direction,  the  said  tobacco  and 
>ther  goods,  or  any  part  thereof,  shaU  be  so  relanded ;  shall  forfeit  double  the  amount 
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of  iho  B&id  drawback  for  such  goods,  together  with  the  vessds  and  boats,  tndiUik 
horses,  or  other  cattle  and  c&rriagCB  whotaoerer,  made  use  of  in  the  landing,  nam- 
ing,  carriage,  or  conveyance  of  tie  same ;  one  moiety  of  all  which  penalties  or  for- 
feitures shall  be  to  the  use  of  her  Majesty,  and  the  oliier  moiety  to  him  ortkmtlut 
shall  inform,  seize,  or  sue  for  the  same;  to  be  recovered  by  bill,  plaint,  oriifonHr 
tion  in  any  of  her  Majesty's  courts  of  record  at  Westminster,  or  in  ibe  CDiiitofEi- 
chequer  in  Scotland,  at  any  time  or  times  wiliiin  five  years  after  the  offence  aiitlDie 
committed ;  wherein  no  essoin,  protection,  or  wager  of  law  shall  be  allowed." 

By  the  17th  section  of  the  same  statute,  any  t^cer  of  the  customa  coimiTiiigit 
any  fraud  relative  to  such  certificate  goods,  as  aforesaid,  over  and  above  uj  oths 
penalties  to  which  he  may  be  liable  by  that  or  any  other  act,  forfeits  bia  office,  it  in- 
capacitated, and  is  to  sufiFer  six  months  imprisonment,  without  bail :  and  aajDiiler, 
or  other  person,  belonging  to  any  ship,  assisting  in,  or  conniving  at,  the  fnadiki 
landing  any  such  certificate  goods,  over  and  above  all  otlier  penalties  by  tint  uJ 
otiietr  acts,  is  likewise  to  suffer  six  months  imprisonment,  without  bail— By  leajoi 
18th,  for  preventing  the  running  of  tobacco  into  this  kingdom,  under  pretence  olet 
porting  the  same  to  Ireland,  it  is  enacted,  That  no  debenture  shall  be  paid  oralloni 
for  any  tobacco  exported  from  Great  Britain  to  Irdand,  till  a  certificate  be  produced 
under  Hie  hands  and  seals  of  the  Collector  and  Comptroller,  or  Surrejor  of  tlie 
Customs  of  any  port  in  Ireland,  or  any  two  of  them,  where  such  goods  shall  be  land*, 
testifying  the  landing  thereof  (the  danger  of  the  seas  and  enemies  excepted) ;  vbia 
certificate  the  Collector  and  Searcher  of  the  Customs  of  each  port  in  Inlan''  ^ 
required  to  deliver  upon  the  discharge  of  such  tobacco. — And  as  a  further  iec«n^ 
for  her  Majesty's  revenues  both  in  England  and  Ireland,  the  19th  section  ena*,  T» 
the  [629]  master  of  every  ship  carrying  such  certificate  goods  to  Ireland  shall  tab 
from  the  collector  of  efvery  respectable  port  of  Great  Britain,  a  duplicate  of  hiawt 
sent  in  writing,  certified  under  the  hand  and  seal  of  the  collector  and  coopW'* 
of  such  port;  and  shall  deliver  such  duplicate  to  the  officers  of  the  customs  in  Ira""'- 
on  his  arrival,  before  he  be  permitted  to  land  such  goods  there.  . 

Several  indirect  practices  having  been  for  some  time  carried  on  at  tie  port 
Leith,  by  privately  relanding  tobacco,  and  other  foreign  goods,  after  tbe  same 
been  shipped  for  exportation,  upon  certificates  obtained  from  the  ''®'^* ,  . 
Majesty's  customs  at  that  port,  and  the  drawbacks  made  thereon ;  and  the  daeo 
having  been  principally  assisting,  or  otherwise  concerned,  in  unshipping  wfl 
ing  again  a  large  quantity  of  tobacco,  after  the  same  had  been  shipp^J  ""*  ^^ 
portation  into  parts  beyond  the  sea,  by  virtue  of  certificates  obtained  from  *' J't^ 
officer  of  the  customs,  upon  which  a  drawback  had  been  made  of  the  ^hole  > 
the  plaintiff,  as  being  an  officer  of  the  customs  at  that  port,  exhibited  *"'  f™^  jj 
as  well  for  his  Majesty  as  himsdf,  before  the  Barons  of  the  Court  of  r'?(wii 
Scotland,  in  Hilary  Term  1744,  founded  upon  the  said  statute  of  the  Sw  "^^^ 
Anne,  against  the  defendant;  thereby  charging,  that  46  hogrfi«wl»'  ""^^,4, 
39,949  lb.  weight  of  British  plantation  tobacco,  were  imported  1^  certwn  ?  j^  jj^^ 
unknown,  from  persons  beyond  the  seas  into  Great  Britain;  to  ^''* .*' }^j,diiel» 
county  of  Edinburgh,  within  the  port  of  Leith ;  for  which  goods,  certain  ""V  U|j,^,j 
his  Majesty  were  paid,  or  secured  to  be  paid  to  his  said  Majesty;  ^^  ^\io{ 
merchants,  whose  names  were  then  unknown  to  the  plaintiff,  did,  ^•^'^fLud,  pro- 
March  then  last,  and  the  day  of  exhibiting  that  information  at  Leitb  *''"^i,|,ii»i 
cure  proper  certificates  in  writing  from  the  officers  of  his  Majesty's  <='>*'^jj  into 
sufficient  authority  for  that  purpose,  within  th,e  said  port,  for  the  ^JT^^.  jpoi 
parts  beyond  the  seas  of  the  said  several  parcels  of  British  plantation  '"^^ftntk 
which  certificates  certain  drawbacks  were  to  be  made,  or  debentures  to  '^I'^ijrfid 
for  such  drawbacks,  or  several  sums  of  money,  amounting  to  £879  8&J<»'  ^^  ^ 
money  of  Great  Britain,  being  the  whole  of  the  duties  paid  or  ^^^^.Z^i-  And 
Majesty,  for  the  said  several  parcels  of  tobacco  upon  the  importation  ""'^■jiiB 
that  the  said  several  parcels  of  tobacco,  by  virtue  of  the  certificates,  ^f^^,^jt* 
time  aforesaid,  at  Leith  aforesaid,  by  the  said  merchants  unknown,  '^'P''r-jdtlie 
certain  ship  or  vessel  called  the  Jean  of  AKoa,  for  exportation  into  p»i*  ^^^ 
seas :  And  that  the  said  several  parcels  of  tobacco  were  afterwards,  to  «'' .  1  ^i 
time  aforesaid,  at  Leith  aforesaid,  and  within  the  said  port  of  Leith, ""  j  J^Jiefc'' 
landed  again,  (the  said  unshipping  or  landing  again  of  the  said  severa'  P 
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tobacco  not  being  done  in  case  of  distress,  to  Bare  the  aaid  tobacco  from  perishing, 
nor  any  such  distress  made  known  to  any  person  or  persons  appointed  bj  his  said 
MajeBty  to  manage  his  customs,  [630]  or  to  the  principal  officers  of  the  port  afore- 
said,) contrary  to  the  tenor  of  the  statute  in  that  behalf  made  and  provided :  By 
reason  whereof,  the  said  several  parcels  of  tobacco  became  and  were  forfeited,  and 
being  so  forfeited,  the  defendant,  at  the  time  of  the  unshipping  and  landing  again 
of  the  said  several  parcels  of  tobacco,  was  assisting  or  concerned  in  the  unshipping 
of  the  same;  or  by  his  privity,  knowledge,  or  direction,  the  aaid  several  parcels  of 
tobacco  were  so  rdanded,  and  within  the  said  port^  he  the  said  defendant,  at  the  time 
of  unshipping  and  landing  again  of  the  said  tobacco,  well  knowing  that  the  same 
were  shipped  out  for  exportation  into  parts  beyond  the  seas,  1^  virtue  of  the  said  cer- 
tificates, and  were  unshipped  and  landed  again,  (the  said  unshipping  or  landing 
tgain  of  the  said  td^acco  not  being  made  in  case  of  distress,  to  save  the  said  tobacco 
from  perishing,  bor  any  such  distress  made  known  to  any  person  appointed  by  his 
Kajesty  to  manage  his  customs,  or  to  the  principal  officers  of  the  port  aforesaid,) 
»ntrary  to  the  form  of  the  said  statute :  By  reason  whereof,  the  defendant  had  for- 
feited £1758  I7s.  2d.  of  lawful  money  of  Great  Britain,  being  double  the  amount 
>f  the  said  drawbacks  for  the  said  several  parcels  of  tobacco :  Wher^ore  the  plaintiff, 
w  well  for  his  Majesty  as  himself,  prayed  the  consideration  of  the  court  in  the  pre- 
nises;  and  that  the  said  several  parcels  of  tobacco,  and  the  sum  of  £1758  17s.  2d. 
leing  double  the  amount  of  the  said  drawback  for  the  said  several  parcels  of  tobacco, 
nighty  for  the  reasons  aforesaid,  remain  forfeited ;  and  that  the  plaintiff  might  have 
me  moiety  thereof,  according  to  the  form  of  the  said  statute. 

The  defendant  appeared  and  pleaded  to  this  information  on  the  Ist  of  June  1745 ; 
nit  instead  of  pleading  the  general  issue,  and  denying  the  several  charges  in  the 
nformation,  he  insisted,  that  by  an  act  made  in  the  parliament  held  at  Westminster 
n  the  18th  year  of  his  present  Majesty's  reign,  intitled,  "  An  act  to  indemnify  persons 
»ho  have  been  guilty  of  the  unlawful  importing,  landing,  or  running  of  prohibited 
Old  uncustomed,  or  other  goods  and  merchandizes,"  it  was,  inter  alia,  enacted,  "  That 
ill  and  every  his  Majesty's  subjects  of  this  his  Majesty's  realm  of  Great  Britain,  who 
»efore  the  Ist  day  of  May  1745,  had  incurred  any  penalty  or  forfeiture  in,  by,  or  for 
he  clandestine  running,  landing,  unshipping,  concealing,  or  receiving  any  pro- 
hibited goods,  wares,  or  merchandizes,  or  any  foreign  goods  liable  to  the  payment 
rf  the  duties  of  customs  and  excise,  or  either  of  them,  or  who  were  or  might  be 
wbject  to  any  information  or  other  prosecution  whatsoever  for  the  penalties,  for 
he  running,  landing,  unshipping,  concealing,  or  receiving  thereof,  or  for  landing  any 
foods  without  the  presence  of  an  officer ;  should  be  and  were,  by  t^he  authority  of  the 
aid  act,  acquitted,  indemnified,  released,  and  discharged  against  his  said  Majesty, 
us  heirs  and  successors,  and  all  and  every  other  person  and  persons,  bodies  pditic 
md  corporate,  and  any  officer  or  cheers  of  the  customs  and  excise,  and  [631]  every 
>f  them,  of  and  from  all  the  said  offences  (not  excepted  in  the  said  act),  and  of  and 
Torn  all  penalties,  forfeitures,  indictments,  outlawries,  convictions,  and  judgments 
not  therein  after  excepted)  incurred,  had,  or  given,  or  that  might  arise  or  accrue 
or  or  by  reason  or  means  of  any  the  said  offences,  or  other  matters  or  things  in  the 
aid  act  mentioned  or  expressed."  The  defendant  further  pleaded,  that  he  was  a  sub- 
ect  of  his  Majesty's  realm  of  Great  Britain  ;  and  that  it  appeared  by  the  information, 
hat  the  offence  therein  mentioned  and  alleged  to  be  by  him  done,  contrary  to  the 
wm  of  the  statute  in  that  case  made  and  provided,  was  one  of  tine  offences  in  the 
aid  act  mentioned,  and  not  therein  excepted ;  and  that  the  said  offence  was,  by  the 
aid  information,  alleged  to  be  done  and  committed  by  him  before  the  said  1st  of 
lay  1745 ;  wherefore  he  prayed  the  benefit  of  the  said  act,  and  that  he  might  be  ao- 
oitted,  indemnified,  rdeased,  and  discharged  of  and  from  the  said  offence,  penalties, 
nd  forfeitures  in  the  said  information  mentioned,  by  virtue  of  the  said  act. 

The  offence  of  the  defendant's  relanding  the  certificate  goods,  as  charged  by  the 
nformation,  being,  according  to  the  known  course  of  pleading,  admitted  and  estab- 
iahed  by  this  plea;  his  Majesty's  Advocate  General,  who  prosecuted  for  his  Majesty, 
n  order  to  take  the  judgment  of  the  court  upon  the  point  of  law  arising  from  the 
onstruction  of  the  act  of  indemnity,  (and  which  only  remained  to  be  determined 
etween  the  parties,)  demurred  generally  to  this  pfea,  in  behalf  of  his  Majesty; 
QBisting,     that    the     said     plea,  and     the     matters     therein     contained,     were 
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insufficient  in  law  to  acquit,  indemnify,  rdease,  or  discharge  the  it 
fendant  from  the  said  offence,  or  from  the  said  forfeiture  incurred  tho^bj,  in  thesiid 
information  mentioned ; -whereupon  he  prajed  judgment  for  the  insufficiency  of  Ae 
said  plea,  and  that  the  said  ^£1758  ITs.  2d.  in  the  said  information  mentioned  mi^ 
for  the  reasons  therein  contained,  remain  forfeited. 

The  defendant  joined  in  demurrer,  insisting,  that  his  plea  was  sufficient,  fortlie 
purposes  aforesaid,  to  discharge  him  from  his  said  offence^  and  the  forfeiture  thenlif 
incurred. 

The  information,  having  stood  three  years  for  judgment  on  this  plea  taiit 
murrer,  at  last  came  on  to  be  argued  before  the  Chief  Baron,  and  otiier  three  Buoi! 
of  the  Court  of  Exchequer  in  Scotland,  on  the  Ist  of  February  1749  ;  when  the  Court 
were  divided  in  opinion,  two  of  the  Barons  being  of  opinion  to  allow  the  demurnt, 
and  the  oliier  two  Barons  to  over-rule  the  same :  And  the  Chief  Baron  being  of  tte 
latter  opinion,  judgment  was  accordingly  given  by  his  casting  voice,  that  the  dt 
fendant's  plea  was  sufficient  in  law  to  discharge  him  from  the  offmce  and  forfeitm 
thweby  incurred,  in  the  information  mentioned,  by  virtue  of  the  said  act;  tod  Ike 
demurrer  was  accordingly  over-ruled. 

By  an  act  of  the  6th  of  Ann.  c.  26.  a  Court  of  Exchequer  was  erected  in  SeotM 
and  established  upon  the  same  plan  and  prin-[632]-ciple8  as  the  Court  of  Eicheqis 
in  England ;  and  by  the  12th  section  of  that  act,  a  writ  of  error  is  given  from  ur 
judgment  of  the  said  Court,  returnable  into  the  parliament  of  Great  Britain,  ipi« 
which  the  like  proceedings  are  to  be  had  as  upon  writs  of  error  in  parliament,  od  m 
judgment  in  any  of  the  Courts  in  England. 

The  prosecutor  therefore  in  the  present  case  brought  a  writ  of  error  to  rencc 
this  judgment;  and  on  his  b^alf  it  was  insisted  (D.  Ryder,  W.  Murray),  that  tie 
defendant,  by  pleading  the  act  of  indemnity,  had  admitted  the  several  chargei  in  i* 
information,  viz.  that  he  was  oonoerned  in  the  landing  of  39,949  lb.  weight  of  tohaceo, 
after  the  proper  certiiioates  had  been  obtained  for  exporting  the  same :  That  upn 
these  certificates  a  drawback  had  been  made  of  the  whole  duties  payable  upon  tlie 
importation,  amounting  to  £879  8s.  7d. :  That  the  relanding  was  not  knovntvtke 
officers  of  the  customs,  nor  occasioned  by  distress ;  and  consequently,  tiiat  he  <* 
become  liable  to  all  the  penalties  imposed  by  the  act  of  the  8th  of  Queen  Ann^  nnlw 
those  penalties  should  appear  to  have  been  released  by  the  indemnity  act  of  the  18b 
George  2. :  That  the  several  offences  of  landing  uncustomed  or  prohibited  goods,  ud 
the  relanding  certificate  goods,  were  all  separate  and  distinct  offences,  within  ti« 
purview  and  provision  of  the  revenue  laws :  And  as  the  denominations  of  custonalfc 
prohibited,  and  certificate  goods  were  different,  so  the  terms  of  landing  and  relandiaS 
were  differently  applied ;  the  term  landing  being  used  to  eixpress  the  offence  of  as- 
shipping  customable  or  prohibited  goods,  and  relanding  being  applied  onlj  to 
certificate  goods :  Nor  was  this  distinction  verbal  only ;  the  offence  of  relanding 
certificate  goods,  besides  the  forfeiture  of  the  commodity,  vessel,  etc.  in  common  witl 
the  other  species  of  goods  illicitly  landed,  being  attended  with  an  additional  f(H|fnt«iK 
of  double  tiie  amount  of  the  drawback ;  and  the  several  penal  laws  have  given  diffeieni 
processes,  and  different  periods  for  prosecuting  the  same,  according  to  the  iiSiPtt 
offences ;  many  of  those  laws  which  have  specified  offences  of  the  first  sort,  han  »^ 
silent  as  to  the  latter ;  and  vice  versa,  certificate  goods  have  been  frequently  theobjea 
of  the  provisions  of  laws,  which  have  not  extendi  either  to  prohibited  or  unciatofflW 
goods.  That  the  act  of  the  1 8th  George  2.  pardons  all  forfeitures  and  pMialtiea  for «« 
running,  landing,  and  unshipping  of  prohibited  goods,  or  goods  liable  to  the  ptjn*'* 
of  duties  upon  importation  :  But  certificate  goods  are  neither  prohibited  goodi,  w 
goods  liable  to  the  payment  of  duties ;  they  have  been  once  l^ally  imported  w" 
landed,  and  consequently  are  not  prohibited ;  they  have  paid  the  duties,  and  thMWX* 
are  no  longer  liable  to  the  payment  of  duties ;  but  they  may  be  relanded,  which  is* 
different  species  of  offence  from  the  former ;  and  as  being  the  greater  offence  u  •* 
pardoned  either  by  the  letter  or  spirit  of  tiie  above  act,  which  extends  onh toto 
lesser  offences.  Neither  will  the  indemnity  granted  by  this  act,  in  respect  °^^r 
not  landed  in  the  presence  of  an  officer,  [633]  extend  to  the  casei  of  certificate  go<^- 
because  they  can  never  be.  landed  in  the  presence  of  an  officer ;  for  the  certificate  «i* 
gives  a  titile  to  the  drawback  is  obtained  upon  the  express  condition,  that  the  goodj 
shall  not  be  relanded  upon  any  terms  except  in  distress ;  and  then  it  would  be  anm™  . 

844 


Digitized  by 


Google 


GR0S8BT  V.  OGILVIE  [1753]  V  BROWN. 

to  require  the  presence  of  an  officer,  as  tiie  vessel  might  perish  before  an  officer  could 
be  called ;  and  the  law  in  that  case  requires  no  more  tiian  a  notification  of  the  distress 
to  an  officer  as  soon  as  may  be;  but  does  not  prohibit  the  landing  of  the  goods  till  an 
officer  comes  down  to  the  shore,  which  would  be  highly  unreasonable. 

But  it  is  objected,  that  admitting  it  to  be  doubtful  whether  the  act  comprehends 
the  goods  specified  in  the  information ;  yet  it  being  an  act  of  indemnity,  ought  to  be 
construed  most  beneficially  for  the  subject.  To  this  it  may  be  answered,  that  not- 
withstanding there  are  clausea  inserted  ia  all  the  acts  of  general  pardon  since  the 
restoration,  directing  judges  to  construe  those  acts  most  beneficially  for  the  subject; 
yet  this  clause  is  omitted  in  the  act  for  indemnifying  runners :  a  plain  indication, 
that  the  legislature  were  not  bo  solicitous  to  extend  their  bounty  to 
the  runners,  as  to  the  whole  body  of  -  the  nation.  That  the  plaintiff's 
information  was  exhibited  a  year  before  the  act  passed :  and  it  is  a  known 
rule  in  law,  that  on  filing  an  information,  the  informer  has  a  iright' 
to  the  penalty  inreeted  in  him,  to  whidi  the  statute  ought  not  to  be  extended, 
as  being  a  private  interest;  and  though  the  king  may  still  pardon  the  ofience,  so  as 
to  discharge  his  own  share,  yet  he  cannot  discharge  the  share  of  the  informer,  who 
has  put  himself  to  great  expence  in  prosecuting  his  information ;  as  that  would  be  to 
punish  the  officer  instead  of  the  smuggler,  l^t  if  the  king  could  not,  and  yet  the 
legislature  had  by  this  particular  act  discharged  offences  touching  which  informa- 
tions were  exhibited  even  before  it  took  place;  the  act,  as  it  derogates  from  the 
common  law,  ought  at  least  to  be  construed  strictly ;  and  therefore  if  certificate  goods 
were  not  clearly  within  the  words  of  the  act,  they  ought  to  be  so  adjudged ;  and  the 
indemnity  of  the  act  not  extended  to  the  offences  in  the  information,  which  were  no 
way  witliin  the  purview  or  provision  of  it.  It  was  therefore  hoped,  that  the  judgment 
allowing  the  defendant's  demurrer  would  be  reversed ;  and  that  his  Majesty  and  the 
plaintiff  would  have  judgment  for  the  penalties  sued  ifor,  according  to  the  plaintiff's 
information. 

On  the  other  side  it  was  said  (A.  Hume  Campbell,  E.  Evans),  that  the  offence 
charged  in  the  information  was  the  importation,  or  landing  and  unshipping  of  to- 
bacco, which  having  been  once  duly  imported,  the  duties  paid,  and  afterwards  entered 
for  exportation  with  a  certificate,  was  contrary  to  and  prohibited  by  law.  The 
tobacco  therefore,  on  the  case  stated  by  the  information,  was  a  prohibited  commodity, 
and  by  the  landing  it  in  the  manner  stated  and  charged,  the  defendant  incurred  a 
heavy  penalty,  and  became  subject  to  an  information  for  landing  and  unshipping  of 
prohibited  goods,  contrary  to  act  of  parliament.  And  it  was  from  such  penalties  and 
[634]  forfeitures,  as  well  as  from  all  prosecutions  on  account  thereof,  that  persons  are 
expressly  indemnified,  acquitted,  released,  and  discharged,  by  the  act  which  the 
defendant  had  pleaded.  That  if  the  landing  of  tobacco  exported  by  certificate  was 
not  within  the  words  of  the  statute,  yet  it  was  within  the  intent  and  meaning  of  the 
legislature.  Smuggling,  in  the  strict  sense  of  the  word,  was  not  the  only  object,  but 
every  landing  and  unripping  of  goods  prohibited,  to  the  prejudice  of  the  public 
revenue,  contrary  to  any  of  the  laws  relating  to  the  customs  or  excise,  was  within 
the  view  of  parliament;  the  evil  was  general,  the  iinducement  to  reform  was  intended 
to  be  equally  extensive,  and  if  eveiry  commodity  unlawfully  landed  was  required  to 
be  expressed,  the  statute  would  be  nugatory ;  and  it  would  be  equally  so  if  construed 
Dot  to  Cixtend  to  offences  which  were  not  precisely  described  in  all  the  circumstances 
attending  them.  Lastly,  That  the  statute  being  for  pardon  and  indemnity,  as  well 
for  tiLe  benefit  of  the  kingdom  in  general  as  of  the  offending  subjects  in  particular,  it 
i>ught  to  receive  a  liberal,  large,  and  beneficial  construction. 

After  hearing  counsel  on  this  writ  of  error,  it  was  proposed  that  l^e  judges  should 
be  directed  to  deliver  their  opinions  upon  the  following  question,  viz.  "  Whether  the 
iffence  of  being  assisting  or  concejrned  in  the  unshipping  and  rdanding  of  the  to- 
ttaoco,  chArged  in  the  information  in  this  cause,  was  released  or  discharged  by  the  act 
>f  parliament,  18th  George  2.1 "  And  the  Lord  Chief  Justice  of  the  Common  Pleas 
laving  delivered  the  opinions  of  the  judges,  that  the  offence  was  not  released  or  dis- 
diarged  by  the  said  act;  it  was  thereupon  ordirbd  and  adjt7dobd,  that  the  judgment 
;iven  in  the  Court  of  Exchequer  in  Scotland  should  be  reversed ;  and  that  judgment 
(hould  be  given  in  tiiis  cause  for  the  king  and  tha  informer.     (Jour.  voL  28.  p.  22,  23.) 
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Case  2. — David  Patrick, — Plaintiff  (ialSrrory,  His  Majesty's  Advocate  Genenl, 
who  prosecuted  by  Information, — De/endaTit  (in  Error)  [23d  April  1792} 

[1  ScotB  R.  R.  (H.  L.)  680.] 

The  retailers  of  aquamtae  in  Scotland  are  not,  under  stat.  30.  Geo.  ScJii 
and  tiie  statutes  therein  referred  to,  obliged  to  have,  besides  whst  i»  ctlled  t 
county  or  stamp-office  licence,  an  excise  licence  also. 

This  case  is  inserted,  not  so  much  for  its  decision  on  the  above  point,  Mfw 
the  principles  urged,  by  the  plaintiff  in  error,  as  to  the  Revenue  Statntei  in- 
corporating the  provisions  of  each  other. 
The  object  of  this  information  vras  to  have  it  solemnly  and  finally  determioed, 
whether  the  retailers  in  Scotland  of  spirits  made  or  distilled  from  malt,  oommMilT 
called  and  known  by  the  name  of  aquavitae,  are  or  are  not  required  and  oUigedti 
have,  [636]  besides  what  is  called  a  county  or  stamp-office  licence,  an  aiciae  licnce 
also,  under  the  sound  construction  of  the  act  30  6.  3  c.  38.  and  former  lUtaui 
tlierein  referred  tot  This  is  a  question  of  very  great  and  general  importance,  notonlt 
to  the  revenue,  but  to  the  police  of  the  country ;  and  the  decision  of  it  rests  upoatk 
words  and  import  of  the  act  above  stated,  and  falls  within  a  very  narrow  comput:  p, 
as  reference  may,  perhaps,  be  made  to  various  prior  statutes,  the  defendant  thisb 
it  necessary  to  state  certain  clauses  of  these  statutes. 

By  acts  passed  in  the  9th  of  Queen  Anne,  o.  23.  sect.  23.  in  the  29th  of  G. 3. ell 
sect  1.  and  in  the  24tii  of  6.  3.  c.  30.  sect  1.  there  are  imposed  stamp  duties  amomtii; 
to  £1  lis.  6d.  on  every  piece  of  vellum  or  parchment,  or  piece  or  sheet  of  paper, e« 
which  shaU  be  engrossed,  written,  or  printed,  any  licence  for  selling  beer,  ale,  or  other 
excisable  liquors,  by  retail. 

By  Stat.  29th  G.  2.  c.  12.  sects.  10,  11,  12,  and  25.  it  is  enacted,  "  Thatoopeim 
shall  keep  any  ale-house,  tippling-house,  or  victualling-house,  to  sell  ale,  beer,  orotliff 
excisable  liquors,  by  retail  in  Scotland,  but  such  persons  who  shall  be  annually  tiiet^ 
admitted,  allowed,  and  licensed,  according  to  the  directions  oontained  in  this  ux. 
Power  is  given  to  the  justices  of  the  peace  to  admit  such  persons  as  they  shall  jwl^ 
proper  to  keep  ale-houses,  and  to  sdU  ale,  beer,  or  other  excisable  liquors,  to  whooi  thej 
are  to  grant  licences  stamped  as  by  the  act  directed.  The  like  power  is  givMi  to  tie 
magistrates  of  burghs  to  license  persons  residing  in  burghs. 

By  Stat.  5th  G.  3.  c.  46.  sects.  27,  28,  29,  30,  31,  and  33.  it  is  oiscted,  T\ai 
when  justices  of  the  peace  or  magistrates  of  burghs  shall  not  attend  to  licau«i» 
tailers,  pursuant  to  tiie  above  recited  act,  the  clerks  of  the  peace  and  of  the  nnl 
burghs  may  issue  such  licences,  being  first  duly  stamped,  and  paying  such  du^<* 
by  die  before-mentioned  act  is  directed. 

By  an  act  passed  in  the  2d  G.  2.  c.  28.  sect.  10.  it  is  enacted,  Hit- 
no  person  or  persons  whatsoever  shall  sell  any  brandy  or  other  distilled  gpiritooos 
liquors  by  retail,  to  be  drank  in  his,  her,  or  their  house  or  houses,  but  such  perass 
only  as  shall  be  thereunto  licensed  and  allowed  in  the  same  manner  as  common  al^ 
house  keepers;  and  every  person  or  persons  so  selling  brandy  or  other  dittiflsi 
spirituous  liquors  by  retail  as  aforesaid,  shall  be  subject  to  such  rules,  penaltia-  iiui 
forfeitures,  as  common  ale-house  keepers  now  are,  for  selling  drink  without  li«n<*  ■ 
and  the  several  justices  of  the  peace  of  this  kingdom,  and  other  officers,  arelmti? 
empowered  and  authorised  to  have  and  exercise  the  same  jurisdiction,  poven,  u^ 
autiiorities,  over  such  retailers  of  brandy  or  other  distilled  spirituous  liquors  vhid 
they  now  have,  or  exercise,  over  common  ale-house  keepers  by  any  law  or  sutate 
whatsoever." 

By  stat.  9th  G.  2.  c.  23.  (anno  1736),  reciting  the  pernicious  effects  which  1»^ 
arisen  from  the  immoderate  use  of  spirits,  it  was  for  remedy  thereof  enacted,  hj  wrt. 
1,  2,  3.  That  no  person  or  [636]  persons  shall  retail  any  spirituous  liquors  withott 
taking  out  a  licence  for  that  purpose,  to  be  granted  as  thereby  directed,  on  which  n> 
imposed  a  duty  of  £50  per  ann.  under  a  penalty  of  £100  and  a  duty  of  206.  pff 
gallon  was  imposed  on  tJl  spirits  retailed ;  but  these  were  afterwards  repealed  I7 
16th  6.  2.  c.  8.  By  sect.  10.  no  persons  were  allowed  to  be  licensed,  exc^t  such  a 
kept  public  victualling-houses,  inns,  coffee-houses,  eta  and  used  no  other  trada  Br 
sect.  11  and  16,  persons  paying  wages  in  spirits,  or  giving  away  spirituous  liqvc* 
to  servants  or  apprentices  coming  to  their  shops  or  houses,  are  deemed  retailers.  Bt 
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Mct.  12,  the  act  was  declared  not  to  extend  to  physicians,  apothecaries,  surgeons,  or 
chemists,  as  to  any  spirits  or  other  spirituous  liquors  which  they  may  use  in  the  pre- 
paration or  making  up  of  medicines  for  sick,  lame,  or  distempered  persons  only ;  and 
by  sect  22.  it  was  Provided  that  nothing  in  this  act  contained  thall  extend  to  charge 
with  any  of  the  dutiei  directed  to  be  -pond,  levied,  or  received  as  aforesaid,  any  spirits 
made  or  distilled  from  maU,  and  retailed  and  consumed  in  that  pari  of  Great  Britain 
taUtd  Scotland,  which  spirits  are  commonly  called  and  known  by  the  naane  of  aqua- 
vHae  in  that  part  of  the  kingdom,  or  to  subject  the  makers,  sellers,  or  retailers  thereof, 
within  thctt  part  of  the  kingdom,  to  take  out  such  licences  cus  are  hereinbefore 
directed." 

The  Stat  10  G.  2.  c.  19.  sect.  2,  3,  4,  and  5,  provided  that  the  privil^es  of  the  two 
UniTersities  of  Oxford  and  Cambridge  should  not  be  affected  by  the  stat.  9  G.  2. 
c.  23. — allowed  distillers  and  wine  sellers  in  the  town  of  Cambridge  to  be  licensed, 
prorided  that  no  fees  for  licences  were  to  be  taken  at  Oxford, — and  the  usual  payments 
to  be  made  at  Cambridge, — and  saved  all  the  privileges  of  the  city  of  Oxford. 

By  Stat.  16  G.  2.  c.  8.  (anno  1743),  repealing  the  duties  on  spirituous  liquors,  and 
on  licences  for  retailing  the  same,  granted  by  9  G.  2.  and  granting  other  duties  in 
lieu  Ihereof ,  it  was  enacted,  by  sect.  8.  That  no  person  or  persons  whatsoever  shall  pre- 
sume by  him,  her,  or  themsleves,  or  by  any  person  or  persons  whatsoever  employed  by 
him,  her,  or  them,  or  for  his,  her,  or  their  benefit,  to  retail  any  brandy,  arrack,  rum, 
usquebaugh,  geneva,  aquavitae,  or  any  other  distilled  spirituous  liquors,  or  strong 
waters,  unmixed  or  mixed  with  themselves,  or  any  other  ingredients,  and  by  what- 
soever name  or  names  they  are  or  may  be  called,  publicly  or  privatdy,  without  first 
taking  out  a  licence  for  l^t  purpose,  for  which  licence  a  duty  of  208.  is  to  be  paid, 
and  directions  are  given  for  Uie  manner  of  issuing  the  licences,  and  paying  the  duty 
for  the  same.  Sect.  9.  enacts  a  penalty  against  persons  retailing  without  such  licence ; 
and  sect.  11.  provides,  "That  nothing  in  this  act  shall  extend  or  be  construed  to 
enable  any  person  or  persons  to  sell  any  spirituous  liquors,  or  strong  waters,  by  r^«il, 
imlees  such  person  or  persons  be  first  licensed  to  sell  ale,  or  spirituous  liquors,  by  two 
or  more  of  his  Majesty's  justices  of  the  peace  for  the  county,  riding,  division,  city, 
or  liberty  wherein  such  person  or  persons  shall  sell  the  said  liquors,  under  the  hands 
and  seals  [637]  of  the  said  justices."  Sect.  12.  contains  the  same  exceptions  as  before 
mentioned,  with  respect  to  physicians,  surgeons,  etc.  and  further  enacts,  "  That  no 
person  or  persons  shall  be  deemed  or  taken  to  be  a  retailer  of  spirituous  liquors,  who 
doth  not  by  him,  her,  or  themselves,  or  by  his,  her,  or  their  servants,  or  other  person, 
retail  the  same,  to  be  drank  or  consumed  in  his,  her,  or  their  warehouses,  storehouses, 
shops,  cellars,  vaults,  rooms,  sheds,  or  other  places,  to  him,  her,  or  them  belonging,  or 
that  shall  otherwise  retail  the  same  abroad  out  of  their  said  war^ouses,  storehouses, 
shops,  cellars,  vaults,  rooms,  or  other  places,  in  less  quantities  than  one  pint."  Sect. 
13.  contains  an  exemption,  in  the  same  words  as  above  recited,  from  the  licence  and 
licence  duty  "  on  spirits  made  from  malt  retailed  or  consumed  in  Scotland." 

Stat  17  G.  2.  c.  17.  sect,  19.  enacts,  "  That  every  person  or  persons  who  shall  by 
him,  or  herself,  or  themselves,  or  by  his,  her,  or  their  servant,  or  other  person  em- 
ployed by  him,  her,  or  them,  or  for  his,  her,  or  their  benefit,  retail  any  spirituous 
liquors,  mixed  or  unmixed  with  any  ingredients,  to  be  drank  or  consumeid  in  any 
quantity  whatsoever  in  his,  her,  or  their  houses,  warehouses,  shops,  cellarB,  vaults, 
^eds,  or  other  places  to  him,  her,  or  them  belonging,  or  that  shall  retail  or  send  the 
same  abroad  out  of  their  said  houses,  warehouses,  storehouses,  shops,  ceHars,  vaults, 
sheds  or  other  places  in  lees  quantity  than  two  gallons,  without  first  taking  out  a 
licence  for  that  purpose,  and  renewing  the  same,  as  in  the  act  of  16  G.  2.  is  particularly 
directed,  shall  be  deemed  a  retailer  of  spirituous  liquors  within  the  meaning  of  the 
said  act,  and,  as  such,  shall  forfeit  and  lose  tlie  sum  of  £10  for  every  such  offence." 
By  sect  21.  it  is  further  enacted,  "  That  no  licence  for  retailing  spirituous  liquors 
shall  empower  any  person,  to  whom  the  same  may  be  granted,  to  sell  such  spirituous 
liquors  in  any  other  place,  except  in  such  houses  or  places  thereunto  belonging, 
wherein  he,  she,  or  they,  shall  inhabit}  and  dwell  at  the  time  of  granting  such  licence." 
By  stat.  24  G.  2.  c.  40.  (anno  1752),  an  additional  duty  of  208.  is  laid  on  licences 
for  retailing  spirituous  liquors.  By  sect  7.  it  is  enacted,  "  That  the  penalty  of  £10 
for  retailing  spirits  without  licence  shall  not  in  any  case,  either  by  the  commissioners 
or  justices,  be  mitigated  or  reduced  below  the  sum  of  £5."  By  sect  8.  the  licences 
shall  be  granted  in  any  parts  of  the  country  where  there  are  church  and  poor  rates  only 
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to  persona  who  are  aasessed  to  church  and  poor.  By  sect  26.  the  same  exemption  u 
before  recited  is  provided  in  favour  of  "  rpirits  made  from  malt  retailed,  or  eontumti 
in  SeoUand,  eo^mmonly  known  t/tere  by  the  name  of  aqvavHae." 

By  Stat.  26  6.  2.  o.  13.  secst  9.  the  penalty  of  £10  shall  not  be  mitigated  belmr  ii 
as  above ;  and  by  sect.  12  (as  well  as  by  former  acts  of  the  11  6.  2.  c.  26.  aecL  8.,u^ 
24  G.  2.  c.  40.  sect.  22.),  distillers  or  sdlers  of  spirits,  brewers,  viciualien,  ud 
maltstera,  are  disqualified  from  acting  as  justices  of  t^e  peace  in  [538]  mattenrelitiw 
to  the  execution  of  the  acta  respecting  the  retailing  of  spirituoua  liquors. 

By  Stat.  26  G.  2.  c.  31.  sect.  11.  it  is  enacted.  That  if  any  persou  shall  be  diuUed 
by  conviction  to  sell  cde,  beer,  cyder,  or  perry,  such  person,  by  the  same  conrictioii, 
shall  be  alao  disabled  to  sell  any  spirituous  liquors,  or  strong  waters,  any  licence befm 
obtained  for  that  purpose  notwithstanding. 

By  stat.  29  G.  3.  c.  12.  sect.  22.  no  licence  shall  be  granted  by  the  oommiuionenor 
o£ScerB  of  excise  for  retailing  apirituoua  liquors,  or  strong  waters,  except  ts  mi 
person  or  persona  as  shall  produce  a  licence  for  retailing  beer,  ale,  or  other  excinble 
liquors,  stamped  as  by  the  act  9th  of  Anne,  before  recited,  and  by  this  act  is  directed 
Stat.  13  6.  3.  c.  66.  sect  1.  after  reciting  the  inefficacy  of  former  laws,  from  tiit 
smallness  of  the  penalties,  enacts, "  That  if  any  person  or  persona  shall,  after  the  5tlioi 
July  1773,  pre8umebyhim,her,  or  themselves,  or  by  any  other  person  or  perBOBivliit^ 
soever  employed  by  him,  her,  or  them,  or  for  his,  her,  or  their  benefit,  to  retail  uj 
distilled  spirituous  liquors,  or  strong  waters,  without  first  taking  out  a  licence  ii 
manner  as  by  the  aeiveral  statutes  in  that  case  made  and  provided,  and  now  in  fon 
is  prescribed  and  directed,  he,  she,  or  they,  so  offending,  shall  respectivelj  forfeitiiii 
lose  tlie  sum  of  £50  for  each  oSenceL"  And  sect.  4.  enacts.  That  this  penalty  aiuJlBOl 
in  any  case  be  mitigated  below  the  sum  of  £5. 

By  stat.  27  G.  3.  c.  30.  the  following  additional  duties  were  imposed  upon  A 
licences  to  be  taken  out  annually  by  all  persona  who  ahall  retail  any  distilled  Bpirituw 
liquors,  or  strong  waters,  within  Great  Britain ;  that  ia  to  say,  eivery  persNi,  whoriul 
retail  distilled  spirituous  liquors,  or  strong  waters,  ahall  (over  and  besides  anjliMaa 
or  licences  to  which  such  person  was  liable  before  the  11th  of  May  1787)  take  oat  • 
licence,  and  pay  down  for  the  same  the  sum  of  £2  Ss.  if  the  house  in  which  he  rwte. 
or  retails,  ia  rated  to  the  houae  tax  under  £15 ;  £2  IGa.  if  it  be  at  £15  or  upvardi.n' 
under  £20;  £3  4a.  if  at  £20  or  upwarda,  and  under  £25;  £3  12a  if  at^Si« 
upwards,  and  under  £30 ;  £4  if  at  £30  or  upwards,  and  under  £40 ;  £4  8a.  if  it  M 
or  upwards,  and  under  £50;  and  £4  16s.  if  at  £50  or  upwards.  These  anmitobt 
paid  in  the  proportion  of  one^ighth  part  every  six  weeks ;  and  these  liceneei  to  bt 
granted  in  the  same  manner  as  the  former  spirit  licences,  and  renewed  annaillfi 
under  a  penalty  of  £50. 

By  stat  30  G.  3.  c.  38.  (intitled,  "  An  act  for  repealing  the  dutiea  upon  licenoetfur 
retailing  wine  and  aweeta,  and  upon  licencee  for  retailing  diatilled  apirituoui  liqixn 
and  for  granting  other  dutiea  in  lieu  thereof ;  ")  sect.  2  and  3,  the  aeveral  dntiei  in- 
posed  on  licencee  for  retailing  spirits  by  statutes  16  G.  2.  c  8.,  24  G.  2.  c.  40.  (witlithe 
5  per  cent,  duties  thereon),  and  the  27th  G.  3.  c  30.  are  taken  off,  and  etait  »i 
determine  from  the  10th  of  October  1790,  except  as  to  arrears  unpaid,  [639]  and  peaii- 
ties  incurred  on  account  of  them.  By  sect.  4.  all  such  licences,  formerly  granted,  ud 
unexpired  on  the  10th  of  October  1790,  became  null  and  void  from  that  date.  Bid? 
aect.  5.  every  peraon,  whose  licence  so  becomes  void,  upon  taking  out  a  licence  of  ^ 
same  kind  under  the  new  act,  ia  allowed  a  deduction,  out  of  die  duty  to  be  paid  for  it 
of  a  rateable  proportion  of  the  sum  paid  for  the  licence  so  become  void,  acoordingn 
the  unexpired  period  at  the  time  of  ita  ao  becoming  nulL 

By  aect  6  it  ia  enacted,  "  That,  from  and  after  the  aaid  10th  day  of  October  IW 
all  and  every  person  and  periont  who  thall  retail  foreign  wine,  or  British-made  win* 
or  sweets,  or  distilled  spirituous  liquors,  or  strong  waters,  shall,  before  he,  she,  ortii? 
shall  retail  any  foreign  wine,  or  any  British-made  wines,  or  aweets,  or  any  diitiW 
apirituoua  liquors,  or  strong  waters,  take  out  such  licence  as  hereinafter  meotionea. 
authorizing  such  person  or  persona  to  retail  foreign  wine,  or  Britiah-made  vis* 
or  sweets,  or  distilled  spirituous  liquors,  or  atrong  waters,  as  the  case  may  reqoira 
The  same  sect,  provides  tiie  manner  of  taking  out  and  paying  for  these  licecca  » 
England  and  Scotland  reapectdvely ;  and  it  fixes  the  rates  of  the  licence  duir  « 
follows :  "  For  every  licence  which  shall  be  granted  to  authorite  emy  person  or  p"*]* 
to  retain  distilled  spirituous  liquors,  or  strong  waters,  in  any  part  of  Great  Britai*' 
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the  sum  of  £4  148.  if  the  dweUing^houM  in  which  suck  person  shall  reside,  or  retail 
such  distilled  spirituous  liquors,  or  strong  waters,  at  the  time  of  taking  out  such 
licence,  shall  not,  together  with  the  offices,  courts,  yards,  and  gardens  therewith 
occupied,  be  rated,  under  the  authority  of  an  act,  nutde  in  the  19th  year  of  the  reign 
of  his  present  Majesty,  for  imposing  duties  upon  inhabited  houses,  at  a  rent  of  £15 
per  ann.  and  upwards :  if  rated  at  £15  and  under  £20  licence  duty  £5  28. ;  if  rated  at 
£20  and  under  £25  licence  duty  £5  10s. ;  if  rated  at  £25  and  under  £30  licence  duty 
£5  18b.  ;  if  rated  at  £30  and  under  £40  licence  duty  £6  Gs. ;  if  rated  at  £40  and  under 
£50  licence  duty  £6  14s. ;  if  rated  at  £60  or  upwards,  licence  duty  £7  2b." 

By  sect  9.  it  is  enacted,  "  That  no  person  or  pertons  shall  retail  any  foreign  winee, 
or  any  British-made  wines,  or  sweets,  or  anp  distilled  spirituov*  liquors,  or  strong 
voters,  after  the  expiration  of  such  his,  her,  or  their  licence,  unless  such  person  or 
persons  shall  take  out »  fresh  licence  for  the  like  purpose,  in  the  manner  hereinbefore 
directed,  ten  days  at  least  before  tilie  expiration  of  such  former  licence,  and  so  in  like 
nuumer  renew  every  such  licence  from  year  to  year ;  and  if  amy  person  or  persons 
th<dl  retail  any  foreign  winee,  or  any  British-made  winee,  or  sweete,  or  any  dittHUd 
spirituous  liquors,  or  strong  waters,  'wiffiout  first  taking  out  a  licence,  atUhoriging 
him,  her,  or  them  so  to  do,  and  renewing  the  same  as  is  hereinbefore  in  that  behalf 
direeted,  he,  she,  or  they  shall,  for  every  such  ofenee,  forfeit  the  stun  of  £50." 

By  sect.  11, 12,  and  13.  it  is  provided,  "  That  nothing  hereinbefore  contained  shall 
in  anywise  be  prejudicial  to  the  privi-[6(10}-leges  of  the  two  Universitiee  in  tidat  part 
of  Great  Britain  called  En^and,  or  either  of  them,  or  to  the  Chancellors  or  Scholars 
of  the  same,  or  their  successors,  but  that  they  may  use  and  enjoy  suck  privileges  as  they 
have  heretofore  lawfully  used  and  enjoyed,  any  thing  hereinbefore  contained  to  the 
contrary  notwithstanding: — That  nothing  hereinbefore  contained  ahail  extend,  or 
be  prejudicial  to  the  master,  wardens,  freemen,  and  oonunonalty  of  the  vintners  of 
the  city  of  London,  or  to  any  other  city  or  town  corporate,  but  that  they  may  use  and 
enjoy  such  liberties  and  privileges  as  they  have  heretofore  lawfully  used  and  enjoyed. 
— Provided  also.  That  no  person  who  shall  be  admitted  to  the  freedom  of  the  said 
company  of  vintners  of  the  city  of  London  by  redemption  only,  shall  be  exempted 
from  the  obligation  of  taking  out  a  licence  for  retailing  foreign  wine,  but  that  the 
freemen  only  of  the  said  company,  who  shall  have  been  already  admitted  to  their  free- 
dom, or  who  shall  be  admitted  to  their  freedom  in  right  of  patrimony  or  apprentice- 
ship, shall  be  entitled  to  such  exemption  : — That  nothing  hereinbefore  contained  shall 
in  anywise  extend  to  debar  or  hinder  the  mayor  or  burgesses  of  the  borough  of  St. 
Albans  in  the  county  of  Hertford,  or  their  successors,  from  enjoying,  using,  and 
exercising  all  such  liberties,  powers,  and  authorities  to  them  heretofore  g^ranted  by 
several  letters  patent,  under  Uie  great  seal  of  England,  by  Queen  Elizabeth  and  King 
James  I.  for  erecting,  appointing,  and  licensing  of  three  several  wine  taverns  within 
the  borough  aforesaid,  for  and  towards  the  maintenance  of  the  free  school  there,  but 
that  the  same  liberties,  powers,  and  authorities  shall  be,  and  the  same  are  hereby 
established  and  confirmed,  and  shall  remain  and  continue  in  and  to  the  said  mayor 
and  burgesses,  and  their  successors,  to  and  for  the  charitable  use  aforesaid,  and  accord- 
ing  to  the  tenor  of  the  letters  patent  aforesaid,  as  though  this  act  had  never  been 
made,  any  thing  in  this  act  contained  to  the  contrary  in  anywise  notwithstanding." 

By  sect.  14.  it  is  enacted,  "  That  no  licence  to  retail  foreign  wine,  or  British-mtule 
wines,  or  sweets,  or  distilled  spirituous  liquors,  or  strong  waters,  shall  be  granted 
to  any  person  or  perscms  whatsoever,  save  and  except  to  such  persons  only  to  whom  a 
licence  to  retail  foreign  wine,  British-made  wines,  or  sweets,  or  distilled  spirituous 
liquors,  or  strong  waters  respectively,  might  lawfully  be  granted  by  the  several  acts 
i>f  parliament  in  force  before  the  passing  of  this  act." 

By  sect.  16.  it  is  enacted,  "  That  all  and  every  person  and  persons  who  shall  sell, 
ifer  or  expose  to  sale,  any  brandy,  rum,  arrack,  usqtiebaiugh,  geneva^  aquavitae,  or 
ither  distUled  spirituous  liquors,  or  strong  waters,  unmiteed  or  mixed  with  themselves 
tr  any  other  ingredients,  in  any  less  quantity  than  two  gallons,  shall  be  deemed  and 
'aien  to  be  a  retailer  or  retailers  of  distilled  spirituans  liquors  and  strong 
voters,  within  the  meaning  of  this  act;  and  if  any  brandy,  rum,  arrack,  usquebaugh, 
jeneva,  aquavitae,  or  any  other  distilled  spirituous  liquors,  or  strong  waters,  un- 
nixed  or  mixed  with  themselves  or  any  [541]  other  ingredients,  shall,  at  any  time,  be 
mid,  ofered  or  exposed  to  sale,  by  any  person  or  persons  whatsoever,  in  any  quantity 
'ess  than  two  gallons,  such  selling,  offering  and  exposing  to  sale,  shall  be  deemed  and 
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to£e»  to  be  a  retailing  of  dittilled  spirituout  liguort,  or  ttrong  ivaterg,  vithw  ^ 
meaning  of  this  act." 

Bj  sect.  18.  the  several  acts  made  in  the  16tlx  and  24th  6.  2.  and  27  G.  3.  sofu 
as  the  same  gave  any  power  or  authority  to  the  commissioners  of  excise,  in  En^u^ 
and  Scotland  reepectiTelj,  or  to  the  persons  appointed  by  them,  or  any  of  them,  or 
the  coUectors  or  supervisors  of  excise,  in  England  and  Scotland  respectively,  to  grtet 
licences  to  retail  distilled  spirituous  liquors,  or  strong  waters,  shall  be,  and  the  sane 
are  hereby  repealed. 

By  sect.  19.  it  is  enacted,  "  That  all  the  power*,  authorities,  ruUt,  regvlationt, 
rettrietions,  exceptions,  provisions,  clauses,  matters,  or  things,  which  in  or  by  cms 
act  or  acts  of  parliament  relating  to  the  retailing  of  foreign  wine^,  or  British-ma^ 
wines,  or  sweets,  or  distilled  spirituous  liquors,  or  strong  waters,  or  to  licence*  h 
retail  the  same  respectively,  in  force,  immediately  before  the  passing  of  this  act, 
are  contained,  provided,  settled,  or  established,  for  raising,  levying,  collecting,  pag- 
ing, adjudging,  mdtigating,  ascertaining,  enforcing,  or  securing  the  rate*  or  diuia 
by  law  imposed  for  or  in  respect  of  such  licences,  and  for  preventing,  detecting,  mi 
punishing  frauds  relating  thereto,  or  for  the  regulating  the  rbtaiuhq  tie  loii 
liquors  respectively,  and  not  bbiko  hzfbisslt  altbrho,  bbpbalbd,  chakokd,  oi 
CONTROLLBD  BT  THIS  ACT,  Or  not  being  repugnant  to  any  of  the  matters,  dauia, 
provisions,  or  regulations  «n  this  act  contained,  shall  be  cund  continue  in  futt  fwtt, 
and  be  duly  observed,  practised,  applied,  and  put  in  execution,  THBOuoHOirr  Gsur 
Bbitain,  in  and  for  the  managing,  assessing,  raising,  levying,  collecting,  paying, 
recovering,  adjudging,  mitigating,  ascertaining,  enforcing,  and  securing  tjie  said 
several  duties  by  this  act  imposed,  and  fcHr  preventing,  detecting,  and  punishing  fraadt 
relating  thereto,  and  for  regulating  the  retailing  of  the  said  liquors  respectivdy,  so 
far  as  the  same  are  applicable  thereunto  respectively,  as  fully  and  effectually,  to  aC 
intents  and  purposes,  as  if  all  and  every  the  said  powers,  authorities,  rules,  regvJa- 
tions,  restrictions,  exceptions,  provisions,  clauses,  matters,  and  things,  lud  bea 
expressly  ins^-ted  and  rv-^iacted  in  this  act^" 

By  sect.  20.  it  is  further  enacted,  "  That  all  and  every  the  powers,  direct-ioiis, 
rules,  penalties,  forfeitures,  clauses,  matters,  wad  things,  which,  in  and  by  an  act 
made  in  the  12th  year  of  the  reign  of  King  Charles  II.  (intitled,  "  An  act  for  taking 
away  the  court  of  wards  and  liveries,  etc."),  or  by  ajiy  other  law  now  in  force,  relating 
to  his  Majesty's  revenue  of  excise,  are  provided  and  established,  for  managing, 
raising,  levying,  collecting,  mitigating  or  recovering,  adjudging  or  ascertaining, 
the  duties  thereby  granted,  or  any  of  them,  (other  than  in  such  cases  for  which  other 
penalties  or  provisions  are  made  and  prescribed  by  this  act,)  shall  be  practiKd 
used,  and  put  in  execution,  in  and  [542]  for  the  managing,  raising,  levying,  cdSea- 
ing,  mitigating,  recovering,  and  ptiying  the  duties  by  this  act  imposed,  and  for 
prevMiting,  detecting,  and  punishing  frauds  rdiating  thereto,  as  fully  and  effectaallT, 
to  all  intents  and  purposes,  as  if  all  and  every  the  said  powers,  rules,  directjffltf. 
penalties,  forfeitures,  clauses,  matters,  and  things,  wem  particularly  repeated,  and 
re-enacted  in  this  present  actw" 

On  the  12th  day  of  May  1791,  the  defendant  in  error  exhibited  his  informatii>o 
in  his  Majesty's  Court  of  Exchequer  in  Scotland,  founded  on  the  before  recited  9tfa 
section  of  the  statute  30  Geo.  3.  c.  38.  which  information  set  f^tb, 
"  That  one  David  Patrick,  retailer  of  spirits  in  Kilsyth,  did,  between  the 
10th  day  of  October  1790,  and  the  day  of  the  exhibition  of  the  infor- 
mation, viz.  12th  of  May  1791,  retail  certain  distilled  spirituous  liqnon, 
or  strong  waters,  without  first  takiing  out  a  licence  authorizing  him  so  to  do,  u 
by  the  statute,  in  that  case  lately  made  and  provided,  is  particularly  directed,  con- 
trary to  the  form  of  the  said  statute ;  whereby,  and  by  force  of  the  said  statute,  he  tbf 
said  David  Patrick,  for  such  offence,  hath  forfeited  and  lost  tlie  sum  of  £50  of 
lawful  money  of  Great  Britain." 

To  tliis  information  the  plaintiff  in  error  appeared,  and  pleaded  the  general 
issue  of  Not  Guilty ;  and  his  Majesty's  Advocate  General  for  Scotland,  the  d^endant 
in  error,  having  joined  issue,  the  cause  was  tried  in  the  Court  of  Excheqner  in 
Scotland  on  the  7tli  December  1791,  when  the  jury  returned  the  following  speeiil 
verdict : 

"  That  during  the  period  mentioned  in  the  information  the  defendant  wafi  * 
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etailer  of  Bpirite,  of  tiie  species  and  description  after  mentioned,  at  Kilsyth  in  the 
ounty  of  Lanark. 

"  That  during  the  said  period  the  defendant  did  openly  and  avowedly,  at  Kilsyth 
foresaid,  retail  certain  distilled  spirituous  liquors,  or  strong  waters,  to  wit,  spirits 
lade  or  distilled  from  malt  in  Scotland,  commonly  called  and  known  by  the  name  of 
qwwikie,  or  whiskey,  which  spirits  were  retailed  and  consumed  in  that  part  of  the 
nited  kingdom  called  Scotland. 

"  Tiiat  during  the  said  period  the  defendant  did  not  retail  any  other  species  or 
Bicription  of  spirituous  liquors,  or  strong  waters  whatsoever. 

"  That  during  the  said  period  the  defendant  had  a  licence  granted  to  him  by 
te  justices  of  the  peace  for  the  county  of  Lanark,  of  the  following  tenor,  for  which 
9  paid  a  stamp  duty  of  £1  lOs.  6d.  per  ann.  "  At  Lanark  the  lOtli  day  of  October 
r90,  the  clerk  of  the  peace  of  the  ^ire  of  Lanark,  in  consequence  of  the  powers 
muuitted  to  him  by  an  act  passed  in  the  5th  year  of  the  reign  of  his  present  Majesty, 
titled, '  An  act  for  altering  the  stamp  duties,  and  for  further  securing  and  improving 
le  stamp  duties  in  Great  Britain,'  and  in  pursuance  of  anothw  act  of  t^e  24th 
»r  of  his  present  Majesty,  intitled, '  An  act  for  granting  to  his  Majesty  an  additional 
ity  upon  beer,  ale,  or  other  excisable  liquors,'  doth  hereby  allow  and  [643]  license 
UTid  Patrick,  at  Kilsyth,  in  the  parish  of  Kilsyth  and  county  aforesaid,  to  keep  an 
spouse,  tippling-house,  or  victualling-house  there,  and  no  where  else,  and  that  for 
leyear,  from  the  10th  day  of  October  1790,  to  tiie  10th  day  of  October  1791,  with 
lerty  to  sell  and  dispose  of  all  kinds  of  beer,  ale,  or  other  etxcisable  liquors,  by 
tail,  during  the  said  space,  and  no  longer.  Given  under  the  s|aid  clerks  hands, 
id  upon  stamps,  denoting  the-  payment  of  twenty  shillings  and  ten  shillings  and 
t  pence,  agreeable  to  law. — (Signed)  J.  Gunnison." 

"  That  during  the  period  mentioned  in  the  information  the  defendant  did  not 
b  out,  nor  had,  any  excise  licence,  or  any  licence,  other  than  th»t  before  recited, 
r  retailing  spirituous  liquors,  or  strong  waters,  of  any  kind. 

"  That,  since  the  c(»nmencement  of  the  statutes  requiring  licences  to  be  taken 
t  for  retailing  spirituous  liquors  till  the  lOth  day  of  October  1790,  it  has  been  the 
iversal  practice  in  Scotland  for  persons  having  a  stamp-c^ce  or  county  licence, 
sh  as  is  before  recited,  for  retailing  beer,  ale,  or  other  excisable  liquors,  to  retail 
irits,  made  or  distilled  from  malt  in  Scotland,  commonly  called  and  known  by  the 
me  of  aquavitae,  or  whiskey,  which  spirits  were  retailed  and  consumed  in  that 
rt  of  the  united  kingdom  called  Scotland,  witliout  taking  out  any  other  licence 
'the  retailing  of  such  spirituous  liquors. 

"  But  that  since  the  said  10th  day  of  October  1790,  the  commissioners  and  officers 
excise  have  conceived,  that  by  the  law  an.  excise  licence  is  also  required,  and  neces- 
y,  to  authorize  the  retailing  of  such  spirituous  liquors  in  Scotland,  and  have  taken 
ssures  for  enforcing  what  they  so  conceive  to  be  the  intent  and  meaning  of  tiie 
',  or  for  having  the  determination  of  this  honourable  court  thereon. 
"  That  in  England  it  is  and  alwajrs  has  been  the  uniform  and  established  practice 
every  person  whatever,  who  retails  distilled  spirituous  liquors,  or  strong  waters 
sny  kind,  to  take  out  and  pay  duty  for  both  the  first/mentioned  stamp-office  or 
m^  licence,  for  retailing  beer,  ale,  or  other  excisable  liquors,  and  also  the  last- 
itioned  excise  licence  for  retailing  distilled  spirituous  liquors,  or  strong  waters. 
"  And  if,  upon  the  whole  matter  aforesaid,  the  court  shall  be  of  opinion,  that  the 
kilers  of  spirits  distilled  from  malt  in  Scotland,  commonly  called  and  known  by 
name  of  aquavitae,  or  whiskey,  are  not  subjected  or  liable  to  take  out  an  excise 
nee  for  tliat  purpose,  under  the  statutes  in  that  case  made  and  provided,  then 
jury,  on  their  oa4hs,  say,  that  the  said  David  Patrick  is  not  guilty  of  the  offence 
the  said  information  mentioned,  as  he  the  said  David  Patrid^  has  above  by  his 
^  alleged ;  but  if  the  Court  shall  be  of  opinion,  that  the  retailws  of  spirits  distilled 
u  malt  in  Scotland,  commonly  called  and  known  by  the  name  of  aqtuimta^,  or 
*key,  are  subjected  or  liable  to  take  out  an  excise  licence  for  that  purpose,  under 
I]  the  statutes  in  that  case  made  and  provided,  thien  the  jury,  on  their  oaths 
resaid,  say,  that  he  the  said  David  Patrick  is  guilty  of  the  offence  in  the  said  infor- 
ion  mentioned,  contrary  to  the  form  of  the  aforesaid  statute,  in  manner  and 
a  as  by  the  aforesaid  information  is  above  supposed  against  him." 
Upon  that  argument  the  plaintiff  in  error  contended,  that  although  the  act  of  the 
\  of  his  present  Majesty,  c.  38.  did  not,  like  the  act  of  the  24th  of  the  late  King, 
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uontaia  an  express,  exception  or  proTision  in  favour  of  the  retailers  of  spirit*  nudi 
from  malt  in  Scotland,  and  known  by  the  name  of  aquavitae ;  yet  the  general  dtne 
above  recited  was  sufficient  in  law  to  create  an  reception  or  provision  in  their  f»Toiii: 
that  from  the  whole  terms  of  the  act  itself,  and  the  particular  and  aniious  proTinni 
in  the  excepting  clause,  it  was  perfectlj  evident  that  the  legislature  miutbiny 
it  in  view  to  continue  the  exception  or  provision  in  favour  of  retailers  of  spirit*  of 
this  description ;  and  that  the  reason  why  the  exception  or  provision  was  not  imalri 
verbatim  as  in  the  former  acts,  was,  that  it  must  have  been  considered  th*t  tk 
general  clause  above  recited  would  be  sufficient  to  preserve,  by  a  general  refenia 
thereto,  all  the  exceptions,  as  well  as  all  the  provisions  and  regulations  oontaisai  in 
the  former  acts,  .as  much  as  if  thegr  had  been  expressly  inserted  in  the  present  Mi; 
and  that  at  any  rate,  whatever  may  be  supposed  to  have  been  the  intuition  of  in 
legislature,  the  words  of  the  clause  must  have  that  e£fect,  it  being  expressly  proriM, 
that  all  the  exceptions,  provisions,  etc.  which  l^  any  former  acta  relating  to  rettilii; 
British  distilled  spirituous  liquors,  or  strong  waters,  or  to  Kcencet  to  rttail  the  «^ 
in  force  immediately  before  the  passing  of  this  act,  were  provided  for  regulitii; 
the  retailing  of  the  said  liquors,  not  being  expressly  repealed  by  this  act,  or  st 
repugnant  Utereto,  should  be  continued  in  full  force ;  and  that  it  was  perfectlj  dw, 
that  the  exception  or  provision  in  favour  of  the  retailers  of  <iguavitae  was  aa  exceptMi 
or  provision  in  an  act  of  parliament  relating  to  the  retailing  of  spirits  in  {am 
before  passing  of  this  act ;  and  that  it  was  neither  expressly  repealed  thereby,  sor 
repugnant  to  any  of  the  matters,  clauses,  provisions,  nor  declarations  thereii  cat- 
ta^n^ ;  and  consequently  that  the  plaintiff  in  error  was  entitled,  by  the  eipiw 
words  of  the  act  of  parliament,  to  tixis  exertion  or  provision.  He  cont^d«d  br 
as  much  as  if  the  act  had  contained  the  special  exertion  or  provision  inartod  ii 
the  former  statute. 

On  the  part  of  the  defendant  in  error,  it  was  urged,  that  the  act  of  the  SOdiaf 
his  present  Majesty,  upon  which  the  information  was  laid  expressly,  rq)ealed  lUtke 
former  licence  acts ;  and  as  it  expressly  enacts  that  there  shall  be  paid  for  ersr 
licence  which  shall  be  granted  to  authorise  any  person  or  persons  to  retail  spirittM* 
distilled  liquors,  or  strong  waters,  in  any  part  of  Great  Britain,  the  sum  of  M  Hs;^ 
no  general  clause,  however  broad  and  extensive,  could  preserve  particular  eiceptM* 
or  provisions  contained  in  the  former  statutes  thus  expressly  repealed,  so  u  to  liaij 
the  express  enactment  that  a  licence  should  be  taken  out  and  [646]  paid  for,  in  ordv  | 
to  entitle  any  person  to  retail  any  kind  of  spirits  in  any  part  of  Great  Britain. 

But  to  this  it  was  answered  for  the  plaintiff  in  error,  that  although  the  legiilstB^i 
which  had  nothing  more  in  view  but  to  substitute  one  rate  of  duty  for  another,  bid 
thought  fit  to  do  this  by  repealing  the  former  laws  and  making  the  nev  oot,  tba* 
was  nothing  to  prevent  them  fr<Mn  adopting  any  exception,  provision,  or  a&st  wgA- 
tion  in  the  former  acts,  by  a  mere  ref«-ence  thereto,  instead  of  repeating  ti>* 
■verbatim  in  the  new  act :  that  although  the  former  acts  were  repealed  by  the  Ittt' 
statute,  they  certainly  were  in  force  before  it  was  passed,  and  therefore  are  and  n*^ 
be  the  very  acts  referred  to, in  the  general  clause  above  recited;  and  theeM^t*** 
and  provisions  referred  to,  can  be  no  other  than  thia  and  the  other  particnlar  es<P' 
tions  and  provisions  contained  in  those  former  acts,  which  neither  are  costrarj  ti 
the  word,  nor  repugnant  to  the  spirit  of  the  act  in  question. 

It  was  also  observed  by  the  defendant  in  error,  That  as  tJie  act  of  his  pn^ 
Majesty  contained  particular  exceptions  and  provisions  in  favour  of  the  uninnitivl 
the  vintners  company,  eta,  a  special  exertion  would  have  also  been  inntttd Jl 
favour  of  retailers  of  aguavit>M  in  Scotland,  had  any  such  been  intended.  ToA^ 
observation  the  plaintiff  in  error  replied,  That  the  exertion  in  favour  of  the  usi^ 
ties,  etc.  was  not  created-  by  any  former  statute,  nor  was  it  a  privilege  graattdj 
gratia  by  parliament;  it  was  only  a  declaration  that  the  legal  rights  of  those  te^ 
should  not  be  affected  by  the  act.  It  was  impossible,  therefore,  to  give  effect  to  iM 
intention  of  the  legislature,  in  this  respect,  without  special  clauses  for  that  parpM< 
whereas,  a  special  clause  was  totally  unnecessary  to  preserve  the  exemption  t«  ■ 
retailers  of  aqvavitae  in  Scotland,  as  it  could  be  done  just  as  effectually  by  dedaiA 
that  the  exceptions  and  provisions  in  their  favour  contained  in  the  former  i' 
should  remain  in  force,  notwithstanding  the  said  acts  were  repealed,  as  by  lo*^ 
the  act  with  a  repetition  of  these  former  excepting  clauses. 

It  was  farther  said  for  the  defendant  in  error.  That  the  act  contains  a  di 
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ieclaring,  "  That  in  caae  anj  soch  lioence  shall  be  taken  out  within  the  limits  of  the 
sify  of  Edinburgh,  the  same  shaD  be  granted  under  the  hands  and  seals  of  two  or 
more  of  the  commissioners  of  excise  in  Scotland  for  the  time  being ;  or  if  any  such 
licence  shall  be  taken  out  in  that  part  of  Great  Britain  called  Second,  out  of  the 
Ihnitg  of  the  city  of  Edinburgh,  then  the  same  shall  be  granted  under  the  reepectiTe 
lands  and  seals  of  the  sereral  collectors  and  supervisors  of  excise  in  Scotland,  within 
iheir  respective  collections  and  districts ;"  which  shewed  that  the  obligation  to  take 
mt  a  licence  was  intended  to  applj  to  aU  spirits  retailed  in  Scotland. 

To  this  observation  the  plaintiff  in  error  relied,  That  it  was  totally  without 
foundation,  because  the  clause  applied  to  all  the  different  licences  required  by  the 
Kt;  and  as  retailers  of  wines,  and  all  kinds  of  spirituous  liquors  in  Scotland,  except 
ihat  spirit  [646]  distilled  from  malt  in  Scotland,  and  known  by  the  name  of  aqtiavita«, 
were  obligi^  to  take  out  licences,  it  was  equally  necessary  to  r^:ulate  tlie  manner  of 
^ving  out  licences  in  Scotland,  whether  there  was  or  was  not  an  exception  in  favour 
if.the  retailers  of  •nquavitae  in  Scotland. 

A  great  deal  of  argument  was  also  used,  founded  upon  tlie  expediency  of  restrain- 
ing the  sale  of  spirituous  liquors  amongst  the  lower  ranks  of  people ;  and  the  preamble 
it  the  act  of  the  9th  of  €!eorge  the  2d  was  read,  to  shew  the  anxiety  of  tlie  legislature 
in  this  respect :  But  it  was  answered  for  the  plaintiff  in  error,  That  the  expediency 
)f  granting  licences  was  under  the  regulation  of  the  justices  of  the  peace,  and  that 
kignments  of  this  sort,  however  plausible,  could  not  be  set  up  against  the  express 
irordg  of  an  act  of  parliament :  That  at  the  very  time  the  legidature  were  imposing 
Jhese  heavy  duties  on  the  retailing  of  spirituous  liquors,  amounting  almost  to  a  pro- 
libition,  every  act  contained  an  express  exception  in  favour  of  the  retailers  of 
tquavUae  in  Scotland :  That  even  as  to  other  retailers,  the  legislature  had  become 
leniible  that  it  was  expedient,  and  indeed  necessary,  to  take  off  the  heavy  duties, 
vhidi  would  otherwise  have  extinguished  this  branch  of  the  revenue,  and  to  impose 
t lower  licence  duty,  such  as  the  sale  of  the  commodity  could  bear:  That  even  then 
he  legislature  thought  it  proper  to  continue  the  total  exception  in  favour  of  tlie 
"etailers  of  agttavitae  in  Scotland,  and  that  no  change  has  since  taken  place  in  tlie 
itate  of  Scotland  in  this  respect,  that  should  liftve  led  tlie  legislature  to  take  away 
iu8  exception  by  the  late  statute;  and  that,  on  tlie  contrary,  if  the  retailers  of 
t^uamtae  in  Scotland  were  to  be  obliged  to  take  out  tlie  licence  required  by  the 
let  in  question,  the  inhabitants  of  the  wilder  parts  of  the  country  would  be  totally 
ieprived  of  the  use  of  spirituous  liquors,  for  whidi  they  have  occasion,  not 
nerely  as  an  article  of  luxury,  but  as  a  necessary  of  life.  The  act  of  the  26tli  of  hix 
Weaent  Majesty,  cap.  22,  so  anxiously  obtained  for  the  benefit  of  the  Highlands  of 
iootland,  authorising  the  commissioners  of  excise  in  Scotland  to  grant  licences  to 
Nnons  living  in  certain  counties  or  districts,  to  distil  spirits  in  forty-gallon  stills, 
Tom  barley,  beer,  or  big,  the  growtii  of  the  said  counties,  would  be  virtually  repealed ; 
!er  the  aquavttae  made  by  these  stills  cannot  be  retailed  without  taking  out  an 
Hinoal  licence,  and  paying  £4  1  Is.  for  the  same.  There  is  not  a  retailer  of  aqvnvitar 
n  the  Highlands  able  to  pay  such  a  heavy  licence  duty. 

'nie  Court  of  Exchequer  gave  judgment  for  the  plaintiff. 

From  this  judgment,  the  plaintiff  in  error  brought  a  writ  of  error,  returnable 
n  parliament,  and  assigned  the  general  error ;  to  which  the  defendant  answered, 
hat  there  was  no  error. 

The  plaintiff  in  error  contended  (H.  Erskine,  A.  Mauonochie,  W.  Dundas),  that  tlie 
Vdgment  of  the  Court  of  Exchequer  in  Scotland  ought  to  be  reversed  ;  and  argued 
igaintt  it  on  the  following  grounds : 

When  the  legislature  has  once  created  an  exception,  exemption,  or  provision, 
>nng  from  pajnnent  of  a  tax  in  favour  of  any  [647]  particular  article  or  description 
if  persons  to  which  and  to  whom,  independent  of  such  exception  or  provision,  the  act 
nposing  such  tax  would  apply,  and  comes  afterwards  to  increflse  or  diminish  the 
iBHMint  of  the  duty,  or  to  regulate  the  exaction  thereof,  there  is  no  necessity,  in  order 
0  continue  the  exception  or  provision,  that  it  should  be  verhatim  repeated  in  the  new 
Mxitei  If  the  former  act  is  not  repealed,  the  exception  or  provision  will  remain 
a  force  without  any  new  proviso  to  that  effect ;  and  accordingly,  though  none  of  the 
Ntrious  statutes  altering  the  rate  of  the  licence  duties,  did  either  expressly  or  by 
^(ferance  presra^e  the  exception  and  provision  in  favour  of  retailers  of  aguavitae  in 
iootland,  granted  by  the  acts  of  the  16tli  and  24th  of  the  late  king ;  yet  it  is  establislied 
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hj  the  special  verdict,  that  such  retailers  had  the  benefit  of  the  exception  or  |i» 
vision  in  the  same  way  as  under  the  former  acts ;  and  though  the  le^atuie.  ii 
new-modelling  such  duties,  may  find  it  necessary  to  repeal  the  former  icti,  Ik 
exceptions  and  provisions  may  be  as  effectually  renewed,  by  a  declaration  tkt  ik 
exceptions,  provisions,  etc.  in  such  former  acts  shall  continue  in  full  force,  u  kr 
expressly  inserting  in  the  new  act,  such  particular  exceptions,  provisicms,  eb.;B 
it  is  well  known  that  a  multitude  of  regulations,  even  in  original  acts  relatiTetoi 
revenue,  depend  not  upon  any  particular  enactment  in  those  statutes,  but  mere!;  bf 
reference  to  former  statutes,  imposing  duties  upon  totally  different  commoditiei 

As  the  act,  30th  of  his  present  Majesty,  now  in  question,  does  no  more  thu  i> 
pose  an  additional  licence  duty,  so  the  only  object  of  the  clause  it  contains,  repetluf 
the  former  acts,  was  to  consolidate  the  whole  duties  into  one.  Had  not  this  N 
in  view,  the  act  in  question  would  have  been  conceived  in  the  same  terms  witii  the otbl 
statutes  subsequent  to  the  act  24th  of  tlie  late  king,  increasing  the  licence  diti^ 
in  which  case,  without  any  clause  either  special  or  general  to  tliat  effect,  therettOel 
of  aguavitae  in  Scotland  would  have  been  entitled  to  tlie  benefit  of  the  special  ein 
tion  or  provision  in  the  act  24tli  of  the  late  king,  which  tliey  have  in  practice  enj(9« 
notwithstanding  the  different  acts  passed,  increasing  tiie  duty  without  re^Mlu 
the  exception  or  provision.  Independent,  tlierefore,  of  the  general  clause  in  Hi 
act  of  the  30th  of  his  present  Majesty,  on  which  the  plaintiff  in  error  now  ive^ 
it  might  be  maintained,  tliat  as  the  former  statutes  were  repealed  only  at  to  dl 
amount  of  the  duties,  and  "  in  so  far  as  respects  the  form  and  manner  of  iiwi 
licences,"  the  whole  exceptions,  provisions,  etc.  contained  in  tlie  said  former  uH 
would  have  remained  entire,  though  there  had  been  no  provision  in  the  new  ititiA 
to  that  effect 

At  any  rate,  the  general  clause  in  the  act  30tli  of  his  present  Majesty,  aboTeieciul 
is  clearly  equivalent  to  the  express  clause  contained  in  the  statutes  said  to  betheiri 
repealed,  declaring  tiiat  nothing  in  tliese  acts  should  extend  to  charge  with  diAl 
any  spirits  made  or  distilled  from  malt,  and  retailed  and  consumed  within  thatp)' 
of  Great  Britain  called  Scotland,  which  spirits  are  [648]  commonly  called  andksoil 
by  the  name  of  aqtiavitae  in  that  part  of  the  kingdom,  or  to  subject  the  makers,  tellsl 
or  retailers  thereof  witiiin  that  part  of  the  kingdom,  to  tlsike  such  licences  « 
hereinbefore  directed.  It  is  impossible  to  dispute  that  this  clause  is  an  ence^ 
or  provision,  and  thajt  it  relatea  to  ttie  retailing  of  distilled  spirituous  liquon,  u 
to  licences  to  retail  the  saoue,  in  the  statute  in  which  it  waa  contained;  it  iieqiuUl 
clear  that  this  exception  or  provision  was  in  force  before  the  passing  of  tlie  act  of  til 
30th  of  his  present  Majesty.  It  is  therefore  impossible  that  the  words  of  ti»  ~ 
statute,  "  That  all  the  powers,  authorities,  rules,  r^ulatious,  restrictions,  uxtftt 
provisions,  clauses,  matters,  and  things,  which  in  or  by  any  act  or  acta  of  pariisi*"^ 
relating  to  the  retailing  of  foreign  wines,  or  British-m^ide  wines  or  sweets,  or  i» 
tilled  spirituous  liquors,  or  strong  waters,  or  to  licences  to  retail  tlie  same  reepectiwn ' 
in  force  immediately  before  tlie  passing  of  this  act,  are  contained,  and  shsU  be*™ 
continue  in  full  force,  and  be  duly  applied,  practised,  and  put  in  execution,"  on  bi«««i 
or  could  have  been  intended  to  mean,  any  thing  else  but  &  renewal  of  the  eiap^o" 
or  provision  contained  in  the  former  acts  in  favour  of  the  retailers  of  ^ffr" 
in  Scotland ;  and  what  seems  to  put  the  matter  bey(«d  doubt  is  tibis,  that  it  i'  u"" 
possible  for  ingenuity  to  point  out  a  single  exception  or  provision  in  the  fonw  acts. 
except  this,  to  which  it  could  apply,  or  any  regulation,  restriction,  dause,  matt*' 
or  thing  in  the  former  acts,  to  which  it  can  with  more  justice  or  propriety  be  appli* 

The  consequence  tiierefore  of  the  judgment  of  the  Court  of  Exchequer  is  d*"? 
this — ^That  the  act  of  the  30th  of  his  present  Majesty,  now  in  question,  can  ha"'* 
effect  whatever  given  to  it,  except  as  to  the  special  provisions  which  it  contain*,  tw* 
being  no  ground  for  making  any  distinction  between  one  provision,  restri** 
exception,  clause,  matter,  or  thing  in  the  formrar  acts,  and  another  provisico,  i** 
tion,  exception,  clause,  matter,  or  thing,  when  interpreting  a  clause  in  the  pi«** 
act  which  applies  equally  to  them  all.  If  therefore  the  general  clause  d*,*^ 
preserve  the  exception  or  provision  in  favour  of  the  retailers  of  agvanitot  is  ^' 
land,  neither  does  it  preserve  the  exceptions  in  favour  of  physicians,  apotheear* 
surgeons,  and  chymists,  contained  in  the  acts  of  the  9th  and  16th  of  Geo.  3.  csp'  ^ 
which  has  never  since  been  renewed ;  neither  will  it  preserve  the  provision  in  "*» 
of  the  16th  of  the  late  king,  that  no  licence  shidl  be  given  to  any  person  who  *■ 
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lot  keep  a  tavern,  inn,  coffee^iouae,  tippling-house^  or  victuaUing-house ;  nor  the 
provision  in  the  same  act,  that  no  licence  shall  be  granted  to  any  person  who  has 
lot  been  first  licensed  to  sell  ale  or  spirituous  liquors,  by  two  or  more  justices  of 
he  peace;  neither  will  it  preserve  die  provisions  in  the  act  of  ihe  2itii  Geo.  2.  tliat 
lone  shall  be  licensed  to  retail  but  such  as  pay  to  church  and  poor ;  um'  the  other  pro- 
rision  in  the  said  act,  that  no  debt  under  twenty  shillings,  contracted  for  spirituous 
iquors,  shall  be  recoverable  in  a  court  of  law ;  nor  the  [649}  farther  provision  in 
iie  same  act,  that  no  licence  shall  be  granted  for  retailing  spirituous  liquors  within 
^ols,  houses  of  correction,  or  workhouses ;  nor  this  other  provision  in  the  same  act, 
that  no  distiUer  or  dealer  in  spirituous  liquors  shall  act  aa  a  justice  of  the  peace  in 
granting  licences :  none  of  which  provisions  it  could  be  the  intention  of  the  legis- 
lature to  repeal,  but  which  must  be  held  to  be  repealed  and  not  now  in  force,  if  not 
preserved  or  renewed  by  the  present  act  of  tide  30th  of  his  present  Majesty,  founded 
ipon  by  the  plaintiff  in  error. 

The  judgment  complained  of  by  the  plaintiff  in  error  is  inconsistent  with  other 
jadgments  pronounced  by  the  Court  of  Exchequer  in  Sootiand,  particularly  in  a  case, 
Itii  Majesty's  Advocate-General  against  Bobertaon,  keeper  of  tlie  gaol  of  Edinburgh. 
rhe  information  was  laid  for  selling  spirits  within  the  gacd,  contrary  to  the  statute 
in  that  case  made  and  provided ;  judgment  was  given  for  the  plaintiff,  although,  if 
the  plea  now  maintained  by  the  defendant  in  error  be  good,  judgment  ought  to  have 
been  given  for  the  defendant,  as  it  could  only  proceed  upon  the  provision  in  the  act 
of  the  24th  of  the  hite  king,  as  reserved  l^  the  general  clause  in  the  act  now  in 
question.  And  in  another  case,  his  Majesty's  Advocate-General  against  Fettee,  a 
^ocer,  to  recover  the  penalty  for  retailing  spirits ;  but  the  Ck>urt  gave  their  unanimous 
opinion  in  favour  of  the  plaintiff,  which  could  not  have  been,  unless  on  the  footing 
that  the  provision  in  the  former  act  against  a  grocer's  being  a  retailer  of  spirits  was 
preserved  by  the  general  clause  in  the  act  now  in  question.  It  affords  no  answer  to 
this  argument,  that  (as  pleaded  l^  the  defendant  in  error)  an  exception  or  pro- 
viaion  that  retailers  of  aqtiavitae  shall  not  be  subjected  to  take  out  a  licence,  is 
repugnant  to  the  present  act,  by  which  all  persons  who  shall  sell  any  spirits  in  any 
part  of  Great  Britain  are  required  to  take  out  a  licence,  because  it  is  not  repugnant 
to  any  general  clause  imposing  a  tax  to  make  eccceptions  of  particular  descriptions 
of  individuals  in  the  same  act:  And  as  the  act  of  the  30th  of  his  present  Majesty 
"requires  the  commissioners,  collectors,  and  supervisors  to  grant  such  licences  to 
&e  persona  who  shall  apply  for  the  same,  on  the  person  or  persons  applying  tor  the 
same  first  paying  for  such  licences  the  several  sums  of  money  following,"  etc.  it  may 
jnst  as  well  be  said,  that  the  clauses  of  the  former  acts  provided  that  no  licence  shall 
be  granted  to  any  person  who  has  not  an  ale  licence,  or  who  carries  on  the  trade  of 
a  grocer,  and  cannot  be  held  as  reserved  by  the  general  clause  in  the  act  in  question, 
because  a  clause  denying  licences  to  a  particular  set  of  men  is  repugnant  to  an  act 
which  directs  licences  to  be  given  to  all  persons  who  shall  apply  and  pay  for  the  same. 

The  judgment  complained  of  by  tlie  plaintiff  in  error  establishes  a  most  dangerous 
precedent,  as  it  would  be  fatal  to  the  whole  provisions  and  regulations  in  tlie  revenue 
itatutes,  created  by  reference  to  former  existing  acts;  for  the  En^ish  language 
affords  no  expressions  better  calculated  than  those  which  occur  in  the  clause  in  ques- 
tion, for  enacting  provisions  by  a  reference  to  former  [660}  statutes,  and  declaring 
tbe  provisions  referred  to,  to  be  as  effectual  as  if  they  had  been  expressly  inferred 
and  re^nacted  in  such  act :  so  that  in  order  to  secure  effect  to  any  provision  or  regula- 
tion in  any  statute,  it  would  be  necessary  to  insert  in  it  the  whole  powers,  authw-ities, 
'ulei,  regulations,  exceptions,  provisions,  clauses,  matters,  and  things  contained  in 
•U  former  statutes,  when  the  same  are  intended  to  make  part  of  a  new  act,  to  the 
effect  of  multiplying  the  words  of  revenue  laws  beyond  all  reasonable  bounds. 

In  support  of  the  judgment,  the  counsel  for  Uie  defendant  urged  (A.  Macdonold, 
R.  Dundas,  J.  Scott)  1^6  following  reasons : 

The  act  30  Geo.  3.  cap.  38.  repealed  all  former  duties  on  excise  licences  for  retail- 
ing distilled  spirituous  liquors,  and  imposed  a  new  duty  in  lieu  thereof.  This  new 
duty  is  imposed  in  the  most  general  and  extensive  words,  by  sect.  6th,  which  enacts, 
'  That  all  and  every  person  or  persons  who  shall  retail  distilled  spirituous  liquors, 
or  strong  waters,"  shall  take  out  such  licence  as  in  the  said  act  is  mentioned ;  and  the 
Kct  points  out  the  particular  mode  of  issuing  such  licences  in  Scotland.  The  same 
general  and  comprehensive  mode  of  expression,  "  all  and  every  person  and  persons," 
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also  without  the  direction  of  any  phjrsician,  and  without  taking  or  demanding  nr 
fee  for  his  advice. 

The  defendants,  apprehending  this  conduct  to  be  an  infringement  of  their  priri- 
legee,  brought  their  action  against  the  plaintiff,  to  recover  the  penalty  of  £5  ps 
month,  under  the  above  clause  in  their  charter;  and,  on  the  trial,  llie  jury  found i 
special  verdict,  stating  the  charter,  tlie  confirmatory  statute,  and  tiie  facts  of  thecw; 
and  submitted  to  the  Court,  whether  the  defendant  xtose  did  practise  physic,  witiiii 
the  intent  of  the  letters  patent  and  act  of  parliament.  And,  after  this  vBrdiet  hi 
been  three  several  times  argued  in  the  Court  of  Queen's  Bench  the  judges  were  nnui- 
mously  of  opinion,  tfiat  the  faets  found  did  a/mount  to  the  praetiging  phytk,  wiUm 
the  meamnff  of  the  act  of  parliament;  and  gave  judgment  accordingly. 

[564]  Hereupon  a  writ  of  error  in  parliament  was  brought  to  renrerse  this  judf 
ment ;  and  on  behalf  of  the  plaintiff  in  error,  it  was  argued  (S.  Dodd),  that  the  one- 
sequences  of  it  would  not  only  ruin  him,  but  all  other  apothecaries ;  as,  in  cateof  de 
affirmance  of  this  judgment,  thery  could  not  exercise  their  professimi  without  dte 
licence  of  a  physician.  That  the  constant  usage  and  practice,  which  had  alwajtben 
with  the  apothecary,  was  conceived  to  be  the  beet  expounder  of  this  charto' ;  and  thit 
therefore  the  selling  a  few  loeeuges,  or  a  small  electuary,  to  any  person  asking  > 
remedy  for  a  cold,  or  in  other  ordinary  or  common  cases,  where  the  medicines  hid  > 
known  and  certain  effect,  could  not  be  deemed  unlawful ;  or  practising  as  a  phjiiciu. 
when  no  fee  was  taken  or  demanded  for  the  same,  xaat  the  physicians,  by  gtnimi; 
an  act  made  so  long  ago,  endeavoured  to  monopolize  all  manner  of  physic  salelj  to 
themselvea ;  and  if  they  should  succeed  in  this  attempt,  it  would  be  attended  vitli 
many  mischievous  consequences :  For,  in  the  first  place,  it  would  be  laying  a  bean 
tax  on  tlie  nobility  and  gentry,  who,  in  the  slightest  cases,  and  even  for  iixeir  codumi 
servants,  could  not  have  any  kind  of  medicine  without  consulting  and  giving  a  fee 
to  a  member  of  the  college :  it  would  also  be  a  great  oppression  u{K>n  poor  familia. 
who,  not  being  able  to  bear  the  charge  of  a  fee,  would  be  deprived  of  all  kind  of  aaia- 
ance  in  their  necessities :  and  it  would  prove  extremely  prejudicial  to  all  sick  penont. 
who,  in  case  of  sudden  accidents,  or  new  symptoms,  happening  in  the  night-tiae, 
generally  send  for  the  apothecary ;  but  who  should  not  dare  to  apply  the  least  ttatij 
without  running  the  haeard  of  being  ruined. 

On  the  other  side^  it  was  contended  (F.  Brown),  that  by  several  orders  of  the  col- 
lege, its  members  were  enjoined  to  give  their  advice  to  the  poor  gratis;  and  that  not 
only  to  such  as  could  come  to  them  for  it,  but  every  physician,  in  his  neighboarhood. 
was  obliged  to  visit  the  sick  poor  at  their  own  lodgings ;  and  therefore  the  objertiM. 
that,  if  the  apothecaries  could  not  i^minister  physic  but  by  the  prescript  of  • 
physician,  the  poorer  sort  of  people  wo"ld  be  lost  for  want  of  proper  remedies,  bid 
not  the  least  foundation.  And  when  these  orders  were  observed  not  to  have  their  full  in- 
tended effect,  on  account  of  the  high  prices  which  ih&  apothecaries  generally  demanded 
for  the  remedies  prescribed,  whereby  the  poor  were  deterred  from  consulting  the  phjti- 
cian,  for  fear  of  the  charge  of  the  physic,  the  college,  by  a  joint  stock,  ere^ed  several 
dispensaries  in  town,  where,  after  the  phj^icians  had  given  their  advice  gratit,  the 
patients  might  have  the  physic  prescribed  for  a  tiiird,  and  g^enerally  less,  of  vhstu< 
apothecaries  used  to  exact  for  it ;  by  which  expedient,  many  hundred  persons  of  iiim» 
condition  received  their  cures  at  a  very  small  eixpence,  and  without  one  firthiiig 
profit  arising  to  tiie  physicians.  That  in  cases  of  sudden  and  immediate  necesBtf, 
not  only  apothecaries,  but  any  otlier  person,  might  do  his  best  to  relieve  his  neigh- 
bour, without  incurring  the  penalty  of  the  law;  but  tliere  waa  no  reason  whf  the 
apothecaries,  under  that  pretence,  should  be  permitted  to  [655]  undertake  at  \»nn 
all  dangerous  diseases ;  and  especially  where,  as  in  this  city  at  least,  a  skilful  phjsicui 
may  be  as  soon  had  as  an  apothecary.  That,  in  common  or  trifling  indispositioi* 
the  patients  themselves  were  generally  their  own  physicians ;  and  would  of  con* 
send  for  any  medicine,  of  which  there  had  been  common  experience,  for  their  cm* 
and  which  ihe  apothecary  might  lawfully  make  up  and  sell ;  but  for  tlio  apothecai; 
to  be  permitted  to  judge  of  diseases  in  their  beginning,  whetiier  slight  or  not,  and t» 
order  medicines  for  the  same,  would  prove  both  dangerous,  and  more  chargeaae- 
Dangerous,  because  the  most  malignant  distempers  usually  begin  with  apparennf 
inconsiderable  symptoms,  and  are  many  days  before  they  appear  in  their  pr<^ 
colours;  and  as  apothecaries  are  not  bred  to  have  suitaUe  skill,  the  managwM"' 
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thereof  ought  not  to  be  left  to  their  judgments  And  more  chargeable,  because,  be  the 
disease  ever  so  slight,  the  apothecary  will  be  sure  to  prescribe  largely  enough ;  and 
should  he  chance  to  mistake,  then  that  distemper,  which,  by  the  discreet  advice  of  a 
physician,  might,  by  one  proper  medicine,  have  been  eradicated  at  the  beginning, 
runs  out  into  great  length,  to  the  extreme  hazard  and  great  ezpence  of  the  patient. 

But  after  hearing  counsel  on  this  writ  of  error,  it  was  okdbrid  and  adjudgbd,  that 
the  judgment  given  in  the  Queen's  Bench  for  the  President  and  College,  or  Com- 
monalty of  the  Faculty  of  Physic,  London,  against  the  said  William  Rose,  should  be 
reversed.     (Jour.  voL  17.  p.  482.) 


PLEA. 

Case  1. — John  Waxter, — Appellant;  Wiluam  Glanville, — Sespondent 

[15th  March  1727]. 

[Mew's  Dig.  v.  463.] 

The  plea  of  a  general  release,  containing  the  words,  decreet  and  orders  of  the 
Coi*rt  of  Chancery,  is  a  good  bar  to  any  demand  set  up  under  a  decree  of  tiiat 
Court,  made  prior  to  the  date  of  the  release :  And  if  the  defendant  by  his 
answer  denies  all  the  charges  of  fraud,  etc.  in  obtaining  the  rdease,  such 
answer  is  sufficient  to  corroborate  the  plea. 

The  circumstances  of  the  case  will  be  more  fully  understood  by  the  follow- 
ing statement;  from  the  report  in  16  Yin.  371.  ca.  1. 

A.  had  contracted  to  sell  land  to  B.,  and  B.  assigned  the  contract  to  C. 
Upon  a  bill,  A.  had  a  decree  for  performance  against  B.,  he  being  the  party 
to  the  contract ;  but  decreed,  that  C.  should  stand  in  his  place,  and  indemnify 
him  against  that  and  all  other  decrees.  After  this,  B.  and  C.  come  to  an 
account,  and  mutual  general  releases  are  given,  in  which  the  words,  all  orders 
and  decrees  of  the  Court  of  Chancery,  are  inserted.  Afterwards,  upon  peti- 
tion, A.  has  an  order  for  interest  from  the  time  of  B.'s  taking  possession, 
amounting  to  £700,  founded  upon  the  decree  made  before  the  releases  were 
given.  B.  thereupon  brings  his  bill  to  compel  C.  to  pay  it,  he  being  by  the 
decree  to  stand  in  B.'s  place.  C.  pleaded  this  release  m^seqiunt  to  the  [666] 
decree;  and  it  was  allowed  per  Cur.  though  it  was  not  t%ken  notice  of  at  the 
time  of  stating  and  settling  the  accounts. 

Ordbr  of  Lord  Macclesfield,  C.  afvibubu. 

There  is  a  mistake  in  the  first  line  of  the  Report  in  2  Eq.  Ab.  71.  c.  14. 
where  E.  is  put  for  W.  and  the  introductory  sentence  is  very  ambiguous. 
Bead  it  thus — "  E.  had  made  a  contract  to  sell  land  to  W.,  and  which  W. 
[not  E.]  assigned,  etc." 

Gilb.  Rep.  184.     Viner,  vol.  16.  p.  371.  ca.  1.  2  Eq.  Ca.  Ab.  71.  ca.  14. ; 

by  the  name  of  Waters  v.  Glanville. 

William  Elson,  esq.  being  seised  of  the  manor  of  Selsea  in  Sussex,  and  divers 
lands  thereto  belonging,  by  his  will  devised  the  same  to  trustees ;  upon  trust,  inter 
alia,  to  raise  £2600  for  the  portions  of  his  daughters  Bridget  and  Elizabeth,  and 
afterwards  to  convey  the  same  to  his  son  William  Elson  and  his  heirs,  at  his  age  of 
21.  The  testator  afterwards  died,  leaving  his  estate  very  much  incumbered ;  and  in 
order  to  pay  off  those  incumbrances,  an  act  of  parliament  was  obtained  for  sale  of 
the  said  manor  of  Selsea ;  and  some  time  after,  a  bill  wa«  exhibited  in  the  Court  of 
Chancery,  by  the  creditors  of  William  Elson  the  father,  against  William  Elson  the 
son  and  others,  to  have  the  manor  of  Selsea  sold  for  ibe  payment  of  their  debts. 

On  the  3d  of  March  1708,  a  decree  was  made  in  that  cause,  whereby  a  sale  was 
ordered  to  be  made  of  the  said  manor  of  Selsea  before  the  Master,  and  the  moneiy 
arising  by  such  sale  was  directed  to  be  applied  in  payment  of  the  debts  of  William 
Elson  the  father. 
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This  decree  not  being  proceeded  upon  for  a  considerable  time,  and  Bridgd,  one 
of  the  daughters  of  William  Elson  the  father,  being  married  to  Dr.  Gierke,  aod  ber 
portion,  as  also  that  of  her  sister  Elizabeth,  being  charged  upon  the  estate;  Dr. 
ClM-ke  and  his  wife,  and  Elizabeth,  exhibited  their  bill  in  Cbanoerj  againat  i* 
trustees  in  the  will,  and  William  Elson  the  son,  for  payment  of  tlieir  portions  ad 
interest ;  and  upon  hearing  the  cause,  an  account  was  directed  to  be  taken  of  fiui 
was  due  for  their  portions  and  interest,  and  that  the  same  should  be  raised  out  of 
the  real  estate  of  William  Elson  the  father.  The  Master  afterwards  made  hie  nfon 
and  thereby  certified  to  be  due  for  Mrs.  Gierke's  portion  and  interest  £3085  5t. 

On  the  7th  of  July  1719,  articles  were  entered  into  between  William  Elson  the  son 
and  the  appellant,  whereby  Elson  covenanted  before  Michaelmas  term  then  neit  to 
convey  to  the  appellant  and  his  heirs  the  said  manor  of  Selsea ;  and  the  appellut 
covenanted,  after  the  perfecting  the  conveyances  to  him,  or  whom  he  should  appoinl 
to  pay  £10,000  to  Elson,  or  such  person  as  should  be  legally  entitled  to  receive  the 
same. 

Though  this  estate  was  directed  by  the  decree  to  be  sold  before  a  Mast«'  to  tlie 
best  bidder,  yet  William  Elson  the  son  and  the  appellant  privatdy  entered  into  Ham 
articles;  notwithstanding  which,  on  the  30th  of  December  1719,  the  appellant  bU 
£10,000  for  the  estate  before  the  Master,  on  the  terms  of  his  having  the  rente  and 
profits  thereof  from  Michaelmas  1719  to  Lady-day  1720. 

On  the  11th  of  March  following,  and  before  any  report  was  made  of  tlie  appeUant's 
being  the  beet  bidder,  he  entered  into  an  [5673  &gre«uent  witii  Thomas  Stewart,  eeq. 
whereby  Mr.  Stewart  was  to  pay  him  £1000  over  and  above  the  £10,000  agreed  to  Ik 
paid  by  the  appellant  to  William  Elson  for  the  estate,  and  the  appellant  was  to 
transfer  the  supposed  benefit  of  his  articles  to  Mr.  Stewart;  but  the  appellant «» 
to  have  the  half-year's  rent  of  the  estate  due  at  Lady-day  1720,  which,  by  the  fall  of 
a  life  during  that  time,  came  to  about  £500  more. 

The  appellant  procured  the  Master's  report  of  the  22d  of  March  1719,  allowing 
him  the  best  bidder  for  the  estate;  and  thereupon  he  deposited  £1000  withtlie 
Master,  in  part  of  his  purchase  money,  and  on  the  29th  of  March  1720,  he  paidilw 
£3085  5b.  certified  by  the  Master  to  be  due  to  Dr.  Gierke  for  his  wife's  portion,  and 
took  an  assignment  thereof  from  them ;  but  the  £1000  and  £3085  Ss.  was  Mr.  Ste»- 
art's  money. 

The  respondent  having  afterwards  agreed  with  the  appellant  for  the  purchase  of 
the  premises,  the  respondent  repaid  to  Mr.  Stewart  the  £1000  deposit,  and  die 
£3085  58.  so  paid  by  him  in  part  of  the  purchase;  and  also  paid  Mr.  Stewart  the 
further  sum  of  £1000  for  his  bargain  with  the  appellant. 

At  this  time  South-Sea  stock  was  about  £900  per  cent;  and  on  the  22d  of  Aogist 
1720,  articles  were  entered  into  between  the  appellant  and  respondent  and  Stevtrti 
whereby  the  appellant  assigned  to  the  respondent  the  supposed  benefit  of  the  former 
articles,  except  the  rents  and  profits  arising  from  Michaelmas  1719  to  Ladr-day  17^ 
the  beneifit  whereof  was  to  be  received  by  the  appellant :  And  it  was  i^;reed,  that  die 
conveyance  to  be  made  by  William  Elson  to  the  appellant  should  be  made  to  the  re- 
spondent; and  that  as  touching  the  £11,000  consideration  money,  £10,000  of  it 
should  be  deemed  the  consideration  money  by  the  first  articles  agreed  to  be  paid  l? 
the  appellant  to  William  E^son,  and  the  i-^uaining  £1000  was  agreed  to  be  thecoD- 
sideration  money  to  be  paid  by  the  respondent  to  tibe  appellant  for  the  assignineatof 
his  articles,  being  the  same  sum  the  appellant  was  to  have  had  of  Mr.  Stewart;  uo 
alter  taking  notice,  that  the  appellant  had  paid  the  £1000  deposit,  and  the  £3085  aa 
to  Dr.  Gierke,  it  was  agreed,  that  the  same  were  the  proper  monies  of  tlie  reipoadeDt, 
and  to  be  taken  as  part  of  the  £10,000;  and  the  respondent  covenanted,  after  the 
conveyance  made  to  him,  to  pay  £6914  15s.  residue  of  the  £10,000  to  William  Ha* 
or  such  person  as  should  be  entitled  thereto,  as  the  Gourt  of  Ghancery  should  din<i; 
and  that  the  respondent  should  also  immediately  pay  the  appdlant  the  furtkw  >o)° 
of  £1000  residue  of  the  £11,000.  And  the  appeUaat  th«-eby  assigned  to  the  rtspon^ 
ent  the  £3085  5b.  with  the  assignment  thereof,  and  also  the  Muter's  report  of  ^ 
22d  of  Mardi  1719. 

The  appellant  having  raiployed  Mr.  Moody  an  attorney  to  view  liie  estatoy  aod  ^ 
some  other  business  relating  to  the  agreement ;  the  respondent  also  agreed  to  paj 
him  £50,  and  gave  the  appellant  a  note  promising  to  pay  him  the  same,  after  tie 
conveyances  should  be  perfected. 
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[6683  ^®  respondent  afterwards  discovered,  that  the  estate  did  not  come  up  to 
the  value  given  in  to  him,  although  he  was  to  have  paid  for  the  same  after  the  rate 
of  40  yeara  purchase ;  and  therefore  he  declined  to  complete  such  purchase. 

The  appellant  therefore,  in  Easter  term  1721,  brought* his  bill  against  the  respond- 
ent Bind  William  Elson,  to  compel  the  respondent  to  a  specific  performance  of  the  said 
articles;  and  that  the  appellant  might  be  discharged  from  his  ladding  before  the 
Master,  and  the  respondent  stand  in  his  place.  To  which  bill  answers  were  put  in ; 
but  before  the  cause  was  heard,  the  appellant's  agent  brought  in  one  Page,  to  offer 
before  the  Master  to  take  a  lease  of  the  estate,  as  a  tenant  for  21  years,  at  £400 
per  ann. ;  who  was  accordingly  allowed ;  and,  after  a  long  prosecution,  sealed  a  lease, 
but  rather  chose  to  abscond  than  perform  it ;  and  so  the  estate  was  thrown  on  the 
respondent's  hands  to  his  great  loss ;  it  being  afterwards  let  for  no  more  that  £300 
per  ann. 

In  the  cause,  wherein  the  appellant  was  reported  the  best  purchaser,  an  order 
was  obtained  on  tlie  Ist  of  August  1722,  whereby  he  was  ordered  to  bring  in  the 
remainder  of  his  purchase  money,  being  £5914  ISs.  which  tlie  appellant  accordingly 
paid  to  ihe  Master  on  the  23d  of  October  following. 

On  the  15th  of  Jtily  1723,  the  cause  against  Uie  respondent  came  to  a  hearing, 
before  the  Lord  Chancdlor  Macclesfield ;  when  it  was,  inter  alia,  decreed,  that  the 
contracts  between  the  appellant  and  respondent  should  be  performed,  and  that  the 
respondent  should  indemnify  the  app^ant  for  the  future,  on  account  of  the  said 
purchase,  against  William  Elson  and  his  trustees;  and  to  that  end,  it  was  referred 
to  the  Master  to  ascertain  what  the  contracts  were,  and  to  see  same  performed,  and 
tlie  appellant  indemnified  accordingly ;  and  that  the  respondent  should  pay  the  appel- 
lant tiie  £5914  15s.  with  interest  from  the  time  it  was  brought  before  the  Master. 
And  at  this  hearing,  the  Master's  report  allowing  Page  to  be  tenant  of  the  estate  at 
.£400  per  ann.  was  made  use  of  as  evidence  against  the  respondent,  to  raise  the  value 
of  the  estate. 

The  respondent  soon  afterwards  repaid  tiie  appellant  the  £5419  lHh.  with  in- 
terest; and  on  the  26th  of  August  1724,  conveyances  were  executed  by  Mr.  Elson  and 
the  appellant  to  the  respondent. 

There  had  formerly  been  great  dealings  between  the  appellant  and  respondent) 
as  was  particularly  mentioned  in  the  plradings  in  the  appellant's  cause;  and  tlie 
I  espondent  had  great  demands  against  tlie-  appellant,  which  were  not  then  released. 
There  were  also  other  disputes  between  them  in  relation  to  the  «aid  purchase  end 
decree,  and  other  matters. 

On  iho  fititi  of  August  1724,  a  meeting  was  had  between  them,  and  all  matters, 
differences,  and  demands  of  both  parties  were  considered,  and  their  securities  and 
papers  produced;  and  at  length  they  agreed  to  settle  and  adjust  th»  same,  and  the 
rfcspondent  was  to  pay  the  appellant  a  great  sum  of  money,  far  [.5J9]  exceeding 
£1000;  and  both  sides  were  to  deliver  up  all  their  securities,  writings,  papers,  and 
vouchers,  and  to  execute  to  each  other  general  and  final  releases.  And  pursuant  to 
this  agreement,  the  respondent  paid  the  appelant  the  sum  of  money  agreed  on  be- 
tween them,  in  full  of  all  demands  t^ainst  the  respondent,  and  the  securities, 
vouchers,  and  papers  on  both  sides  were  delivered  up  to  be  cancelled ;  and  on  the 
same  6th  of  August,  the  app^ant  and  respondent  mutually  executed  releases  to  each 
other,  whereby  the  appellant  released  to  the  respondent  all  actions,  decrees  and  orders 
of  Chancery,  cause  and  causes  of  action,  suits,  debts,  accounts,  and  sums  of  money, 
damages  and  demands  whatsoever,  both  in  law  and  equity,  or  otherwise  howsoever. 
On  the  Ist  of  March  1724,  William  Elson  preferred  his  petition  to  the  Lords  Com- 
missioners, praying,  that  the  appellant  might  pay  interest  for  the  £10,000  purchase 
money,  from  Michaelmas  1719,  till  the  same  was  fully  paid  ;  and  that  Elson  might  be 
discharged  from  Dr.  Gierke's  incumbrance  assigned  to  the  appellant. 

And  upon  hearing  this  petition  on  the  16th  of  the  same  month,  it  was  ordered, 
that  the  appellant  should  procure  Elson's  other  estates  to  be  discharged  from  Dr. 
Oerke's  demand ;  and  it  was  referred  to  the  Master  to  .compute  interest  for  the 
£10,000  from  Michaelmas  1719 ;  and  out  of  what  should  be  due  for  interest,  £600 
was  to  be  paid  Mr.  Eelsall,  by  the  consent  of  Elson,  towards  discharging  what  re- 
mained due  to  him  for  Elizabeth  his  wife's  portion ;  and  the  residue  of  such  interest 
was  to  be  paid  by  the  appellant  to  Elson. 
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Ou  the  Still  of  June  1725,  the  appellant  preferred  his  petition  to  the  Lord  Chan- 
cellor King,  prajing,  that  such  part  of  the  order  of  the  16th  of  March,  whereby  the 
appellant  was  ordered  to  paj  interest  for  the  purchase  money,  from  Michaelmas  1719, 
might  be  discharged ;  and  that  the  interest  might  commence  only  from  the  time  ibe 
appelant  was  confirmed  purchaser ;  and  that  what  should  appear  due  for  interes 
might  be  paid  by  the  respondent. 

But  before  this  x)etition  was  heard,  an  order  was  made  on  the  30th  of  June  1725. 
that  the  appellant  should,  on  the  30th  of  July  then  next,  pay  all  the  interest  directed 
to  be  paid  by  the  order  of  the  15th  of  March,  except  the  half-year's  interest  from 
Michaelmas  1719  to  Lady-day  1720;  without  prejudice  to  either  side,  touching  that 
half-year's  interest;  and  accordingly  the  appelant  on  ihe  7th  of  July  paid  to  Mr. 
Eelsall  £600,  and  to  Elson  £262  98.  6d.,  in  full  of  all  interest  due  for  the  punjuse 
money,  except  what  accrued  due  from  Michaelmas  1719  to  Lady-day  1720. 

On  the  27th  of  July  1725,  the  appellant's  petition  came  on  to  be  heard  ;  when  it 
was  ordered,  that  so  much  of  the  order  of  the  15th  of  March,  whereby  the  appeQant 
was  ordered  to  pay  interest  for  the  purchase  money  from  Michaelmas  1719  to  LMhf- 
day  1720,  should  be  discharged ;  and  that  the  appellant  should  pay  interest  from  the 
time  he  was  confirmed  the  best  purchaser  only.  But  as  to  the  respondent's  repayins 
the  appellant  what  he  had  paid  for  [660]  interest  as  aforesaid,  tjie  respondent  pro- 
ducing and  insisting  upon  the  said  release,  the  petition  was  dismissed. 

Wlbereupon,  in  Michadmas  term  1726,  the  appellant  exhibited  a  new  bill  in  the 
Court  of  Chancery  against  the  respondent ;  and  thereby  prayed,  that  the  respondent 
might  repay  the  appeUant  the  £762  98.  6d.  with  interest  and  costs ;  and  also  the  £50 
agreed  to  be  paid  to  Moody ;  and  that  the  release  as  to  the  same,  and  the  respondents^ 
obligation  to  indemnify  the  appellant  against  any  further  demands  of  Elson  and 
his  trustees,  on  account  of  the  purchase,  might  be  set  aside ;  and  that  the  resptondent 
might  discharge  Elson's  other  estates  unsold,  from  any  demand  under  colour  of  the 
assignment  of  Dr.  Gierke's  incumbrance. 

To  this  bill  the  respondent  put  in  a  plea  and  answer ;  and  as  to  so  much  of  the 
bill  as  sought  to  compel  him  to  repay  the  appellant  the  £762  98.  6d.  or  the  £50  to 
Isaac  Moody,  and  prayed  an  account  or  satisfaction  concerning  any  matter  trans- 
acted or  done,  or  monies  pretended  to  be  due  or  payable  at  any  time  before,  and  until 
the  6th  of  August  1724,  either  in  respect  of  the  respondent's  becoming  the  purchaser 
of  the  manor  of  Selsea,  or  otherwise  relating  to  any  affair  in  time  before  the  said 
6th  of  August  1724,  the  respondent  pleaded  the  matters  before  mentioned,  preriois 
to  the  appellant's  giving  the  release ;  and  that  all  accounts  and  demands  were  finaUy 
settled  and  adjusted  between  them  on  the  said  6th  of  August  1724,  and  the  relesK 
given  as  aforesaid,  which  he  set  forth  verbatim. — And  by  way  of  answer  said,  th«t 
such  settling  and  adjusting  all  matters  was  fairly  and  deliberately  done:  and  that 
the  appellant's  release  to  the  respondent  was  upon  mature  and  valuaUe  consider- 
ations executed,  and  the  monies  truly  paid  to  ihe  appellant ;  and  that  it  was  mutuallr 
intended  and  understood  to  release  and  discharge  all  matters,  demands,  and  dis- 
putes between  the  parties ;  and  in  particular,  that  the  said  decree  was  mentioned 
and  intended  to  be  released,  and  for  that  purpose  the  words  [decreeg  and  ordert  of  tite 
Court  of  Chaneery'\  were  put  into  the  releasee  before  the  same  were  executed,  or  the 
respondent  would  not  have  paid  such  a  great  sum  of  money,  nor  executed  a  geiwral 
release  to  the  appellant ;  and  that  the  respondent  briieved,  the  appellant  could  not 
be  ignorant  that  Elson  intended  to  demand  interest  for  the  original  purchase  moner. 
in  regard  the  appellant,  or  his  derk  in  court,  did,  some  time  before  executing  the 
release,  acquaint  the  respondent  and  his  agents,  that  Elson  intended  to  apply  to  the 
Court  for  such  interest ;  and  that  the  appellant,  at  tlie  time  of  executing  the  release, 
did  assure  the  respondent,  he  should  not  have  any  more  demands  made  upon  him 
by  the  appellant,  or  Elson,  or  any  body  else,  on  account  of  the  purchase. 

On  the  6th  of  May  1726,  this  plea  was  argued  before  tlie  Lord  Chancellor  King: 
who  held  the  same  to  be  good,  and  ordered  it  to  be  allowed. 

From  this  order  the  present  appeal  was  brought ;  and  on  behalf  of  the  appellant 
it  was  insisted  (T.  Lutwyche,  W.  Hamilton),  that  the  end  of  his  bill  [661]  being  to  set 
aside  tlie  release,  as  being  obtained  from  him  by  surprise,  and  extending  to  release 
such  matters  as  were  in  nowise  under  the  consideration  of  the  parties,  at  the  time  of 
executing  it;  and  several  matters  and  circumstances  being  charged  in  the  bill,  which. 
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if  fully  answered,  would  have  tended  to  shew  that  the  release  did  not,  nor  ought  to 
aztend  to  cover  those  demands ;  the  respondent  ought  to  have  fully  supported  his  plea 
by  his  answer,  in  giving  a  particular  and  distinct  answer  to  all  the  charges  in  the 
bill,  relative  to  the  matters  transacted  at  the  meeting,  when  the  release  was  obtained ; 
and  that  he  not  having  done  so,  the  plea  ought  to  have  been  over-ruled. 

On  the  other  side  it  was  contended  (P.  Yorke,  C.  Talbot),  that  the  plea  was  well 
grounded,  and  the  answer  sufficient  to  corroborate  it  j  the  respondent  having  thereby 
answered  the  material  parts  of  the  appellant's  biU,  and  sworn  that  no  fraud  or  cir- 
camvention,  or  other  unfair  means  were  made  use  of  to  gain  the  release  from  the 
appelant;  but  tiiat  iiie  same  was  executed  voluntarily,  and  upon  mature  and  valu- 
able consideration.  That  at  the  meeting  on  the  6th  of  August  1724,  all  matters  and 
differences  between  the  parties,  and  their  mutual  demands  against  each  other,  and 
particularly  the  demand  now  in  question,  were  considered,  and  their  securities, 
papers,  and  vouchers  produced,  and  the  money  agreed  upon  paid  by  the  respondent 
to  the  appellant ;  and  the  securities,  writings,  and  vouchers  on  both  sides,  particu- 
larly the  articles  upon  which  the  decree  was  founded,  were  mutually  delivered  up 
and  cancelled.  That  the  end  of  all  releases  is  to  settle  and  quiet  disputes,  and  there- 
fore had  the  releasee  in  question  been  only  general  releases,  they  would  have  been 
sufficient  to  extinguish  tbe  appellant's  present  demands;  but  as  there  were  con- 
tained in  them  the  words,  decrees  and  order*  in  Chancery,  it  appeared  from  thence, 
that  botii  the  decree  and  orders  in  Chancery  were  under  the  consideration  of  ihe 
parties,  and  were  inserted  on  purpose  to  release  the  decree,  and  all  demands  which 
might  arise  under  it;  so  that  what  was  so  fuUy  and  particularly  expressed  in  the 
releases,  must  be  taken  to  be  thereby  absolutely  discharged.  Besides,  it  was  not  pre- 
tended, tibat  there  were  any  other  decree,  or  orders  of  the  Court  of  Chancery,  to  which 
diese  words  could  possibly  rdate,  except  such  as  were  above  stated.  And  as  the  respond- 
ent, in  consideration  of  having  such  a  release  from  the  appellant,  had  executed  a 
release  to  him  of  very  considerable  demands ;  he  was  thereby  become  a  purchaser  for 
a  valuable  consideration,  of  the  rdease  which  the  appellant  by  his  bill  sought  to  im- 
peach. It  was  therefore  hoped,  that  the  order  now  appealed  from  would  be  affirmed, 
with  costs. 

Accordingly,  after  hearing  counsel  on  this  appeal,  it  was  ordkrbd  and  adjudged, 
that  the  same  should  be  dismissed ;  and  the  order  therein  complained  of,  affirmed. 
(Jour.  vol.  23.  p.  216.) 


[662]     Case  2. — Egbert  Koss  and  others, — AppeUani$ ;  Samuel  Close  and 
others, — Bespondents  [2d  February  1729]. 

Where  a  party  pleads  his  title,  and  swears  himsdf  a  purchaser  for  a  valuable 
consideration,  without  notice  of  the  plaintiff's  title,  it  is  contrary  to  the  usual 
practice  of  Courts  of  Equity  to  allow  an  examination  of  witnesses  in  perpetuam 
rei  memoriam,  in  order  to  defeat  the  title  of  such  purchaser ;  but  the  plaintiff 
ought  to  proceed  to  recover  as  he  can,  without  the  aid  of  a  Court  of  Equity. 

This  is  one  of  the  cases  which  arose  on  the  laws  against  Papists,  and  tJiere- 
fore  now  of  little  interest.     It  appears,  however,  that  the  determination  was 
rather  against,  than  in  favour  of,  the  principle  above  stated  by  Mr.  Brown,  tJie 
original  compiler  of  these  cases ;  as  the  obdbr  of  the  Irish  Chancellor  for  over- 
ruling l3ie  plea  was  affibmbd. 
Sir  Robert  Maxwell,  bart.  being  seised  in  fee  of  the  lands  of  Bally  Castle,  and 
other  lands  in  the  county  of  Londonderry,  in  Ireland,  and  having  issue  by  his  first 
lady,  George  Maxwell  his  only  son,  and  Elizabeth  his  only  daughter;  hei,  in  the  year 
1684,  disposed  of  his  said  daughter  in  marriage  to  James  Butler,  esq.  and  acknow- 
ledged a  statute  staple  for  £2000  to  Mr.  Butler*  for  securing  her  marriage  portion. 

In  1692,  Sir  Robert  intermarried  with  Dame  Margaret  his  second  wife;  and  by  a 
settlement,  dated  the  10th  and  11th  of'May  1692,  made  in  pursuance  of  an  agree- 
ment before  the  marriage,  and  in  consideration  thereof,  and  of  a  considerable  mar- 
riage portion  had  with  her,  he  conveyed  the  said  lands  to  Henry  Lesley  and  James 
Maxwell,  and  their  heirs,  to  the  use  of  himself  for  life ;  remainder  to  Dame  Margaret 
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for  life,  for  her  jointure ;  remainder  to  his  first  and  eirerj  other  son  by  her  in  tulgule: 
remainder  to  the  heirs  of  his  body  by  the  said  Margaret ;  rmnainder  to  Willitm  M 
frey  and  Henry  Maxwell  for  99  years,  in  trust  out  of  the  rents,  issues,  and  profita,* 
pay  the  executors  or  administrators  of  Dame  Margaret  £200,  and  alio  to  pajsuk 
legacies  as  he  should  leave  or  devise  by  his  last  will ;  remainder  b>  his  mm  rij^ 
heirs. 

S<Mne  time  after  making  tlus  settlement.  Sir  Robert  Maxwdl  died,  vithoat  aar 
isbue  by  Dame  Margaret,  who  thereupon  became  entitled  to  the  lands  for  her  life; 
Elizabeth  tlie  daughter  of  Sir  Robert,  and  wife  of  James  Butler,  died  bo(hi  iStantik 
leaving  issue  only  one  son  named  James ;  and  James  Butler  the  father,  after  the  dettb 
of  the  said  Elizabeth  his  first  wife,  intermarried  witli  the  said  Dame  Margaret  in  & 
year  1694 ;  and  had  issue  by  her,  the  respondent  Catherine  their  only  child 

The  said  James  Butler  the  elder  died  in  1713,  but  before  his  death  made  kit  liL 
and  i4>pointed  Dame  Margaret  executrix  thereof ;  and  thereby  devised  the  nid 
statute  staple  and  the  ben^t  thereof,  from  and  after  l^e  death  of  the  said  Dant 
Margaret,  in  trust  as  to  one  third  part  thereof,  for  his  son  the  said  Jamai  Bitlf 
[663]  junior;  and  as  to  the  other  two  thirds,  in  trust  for  the  respondent  Cstherin 
his  daughter. 

By  the  death  of  Sir  Robert  Maxwell,  tlie  reversion  and  inheritance  of  the  laa^ 
subject  to  the  jointure  and  the  said  term  of  99  years,  and  also  to  the  said  datDts 
staple,  descended  to  Sir  George  Maxwell  his  only  son  and  heir ;  who,  upon  the  renii- 
tion  in  1688,  became  a  papist,  and  afterwards  continued  in  the  open  profesiioiii' 
the  popish  religion  during  all  his  life;  and  died  seised  of  ihe  said  rerenion,  wte 
time  in  the  year  1719,  without  issue. 

On  the  death  of  Sir  George  Maxwell,  tliis  reversion  descended  to  the  said  ius 
Butler  junior,  as  his  nephew  and  heir  at  law,  who  was  a  protestant;  andhebeiif 
seised  thereof,  did  l^  deeds,  dated  the  2l8t  and  22d  of  October  1720,  in  considmtw 
of  £200  really  and  bond  fide  paid  to  him,  convey  the  same,  and  all  his  albtie  id '» 
twest  therein,  to  Dr.  Robert  Maxwell  and  his  heirs,  in  trust  for  the  said  Dame-Vu' 
garet  Butler  and  her  heirs.  Which  deeds  were  duly  registered  according  to  the  1m 
of  Ireland,  on  the  24:th  of  the  said  month  of  October  1720,  and  the  said  Dr.  Vti^ 
by  deed  duly  executed,  declared  the  said  trust  accordingly. 

Dame  Margaret  being  so  entitled  to  the  inheritance  of  the  lands,  and  a  muriip 
being  afterwards  agreed  upon  between  tlie  respondents  Samuel  Close  and  C»iiien» 
indentures  of  lease  an(^  release,  dated  the  9th  and  10th  of  January  1721,  werese- 
cuted  between  Dr.  Robert  Maxwell  of  the  first  part,  Dame  Margaret  and  ther«i»»- 
dent  Catherine  of  the  second  part,  the  respondent  Samuel  of  the  third  part,  Ji» 
Maxwell  and  Robert  Maxwell,  esqrs.  of  the  fourth  part,  and  Samuel  Waring  «» 
James  Manson  of  the  fifth  part ;  whereby,  in  consideration  of  the  said  intended  nw- 
riage,  and  for  providing  for  the  respondent  Catherine,  and  her  issue  by  the  re^ 
dent  Samuel,  Dr.  Robert  Maxwell,  by  the  conseni  of  Dame  Margaret,  oonrered  at 
said  lands  to  the  said  Jc^n  and  Robert  Maxwell,  and  their  heirs,  subject  to  tiie  *>' 
jointure,  statute  staple  and  term,  to  the  use  of  the  respondents  Samud  and  Ctihs^ 
during  l^eir  joint  lives ;  and  in  case  Catherine  should  survive  Samud,  then,  uti>^ 
thirds  thereof,  to  tlie  use  of  Caliherine  during  her  life  ;  and  as  to  the  other  third  I*''' 
and  also  the  two  thirds  after  the  death  of  Catherine,  to  the  use  of  the  first  *d^ 
other  son  of  the  said  Samuel,  1^  Catherine  in  tail  male;  and  for  default  of  sfld"*"?' 
to  the  use  of  the  daughters  of  the  said  Samuel  and  Catherine,  and  the  hein  ^'''^' 
bodies;  and  for  want  of  such  issue,  to-  the  right  heirs  of  Dame  Margaret  The* 
deeds  were  also  duly  registered  on  the  3d  of  July  1722. 

The  marriage  soon  afterwards  took  effect^  and  the  respondents  Samoa  u« 
Catherine  had  issue  two  daughters,  namely,  the  otlier  respondents  Margw*"'' 
Mary.  .  y. 

Sir  George  Maxwell  being  a  papist,  and  continuing  so  to  his  death,  w««  di"™* 
by  an  act  of  parliament  made  in  Ireland,  2d  Annae,  to  prevent  the  furthtf  gro»w° 
popery,  from  making  [664]  any  voluntary  conveyan>e  or  dispoaitioa  of  '""T 
estate ;  and  by  this  act,  all  estates  whereof  any  papist  is  seised  in  fee  simple,  or  W 
tail,  are  made  descendible  to  his  sons,  or  other  persons  inheritable  thereto,  nottitfr 
standing  any  such  voluntary  disposition  or  conveyance. 

But  notwitlistanding  this  disability.  Sir  George  Maxwell,  by  lease  and  rele* 
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dated  the  15th  aad  16th  of  October  1710,  took  upon  him,  without  &ay  consideration, 
to  convey  the  said  reversion  in  fee  to  Thomas  Maxwell  of  Cuil  in  North  Britain ;  who 
soon  afterwards  dying  without  issue.  Sir  Robert  Maxwell  of  Orchard's  Town,  claimed 
as  his  cousin  and  heir ;  and  by  deeds  of  lease  a/nd  release,  dated  the  3d  and  4th  of 
April  1722,  conveyed  all  his  estate  and  interest  in  the  said  reversion  to  John  Nelson ; 
who,  together  witii  the  last  named  Sir  Robert,  and  Isabella  the  widow  of  the  said 
Thomas  Maxwell,  by  lease  and  release  dated  the  lOth  and  11th  of  September  following, 
and  by  a  fine  afterwards  levied,  conveyed  all  their  estate  and  interest  therein  to 
Hector  Graham  and  bis  heirs,  in  trust  for  the  appellants. 

The  appellants  thus  claiming  a  right  to  the  said  reversion,  on  the  19th  of  March 
1733,  filed  a  bill  in  the  Court  of  Chancery  in  Ireland,  against  the  said  Dame  Margaret 
and  others,  setting  forth  their  said  title,  and  praying,  inter  alia,  to  have  the  convey- 
ance made  by  the  said  James  Butler  to  Dr.  Robert  Maxwell  set  aside. 

The  respondents  Samuel  and  Catlierine,  finding  that  the  appellants  insisted  on 
the  said  pretended  title  under  the  said  deeds  and  fine,  and  that  Dame  Margaret,  after 
she  had  answered  the  said  biU  on  the  28th  of  January  17^24,  exhibited  a  bill  in  the  said 
Court  of  Chancery  in  her  own  name  against  the  appellants,  without  taking  any 
notice  of  the  settlement  made  upon  the  marriage  of  the  respondents  Samu^  and 
Catherine,  (»:  of  the  title  of  them  and  their  issue  to  the  premises  under  the  same ;  did, 
on  the  Ist  of  June  1727,  exhibit  a  biU  in  the  said  court  in  their  own  names,  and  in  the 
names  of  their  said  two  daughters,  against  the  appellants  and  others ;  setting  forth, 
that  Sir  George  Maxwell  was  in  and  before  the  year  1710  a  professed  papist,  and  died 
to ;  and  stating  the  conveyance  made  to  Dr.  Robert  Maxwell  by  the  said  James  Butler 
junior,  the  said  Dr.  Robert  Maxwell's  deed  declaring  the  trust  for  Dame  Margaret 
Maxwell,  and  the  said  settlement  made  upon  the  marriage  of  the  respondents  Samuel 
and  Catherine;  charged,  that  in  the  deeds  alleged  to  have  been  executed  by  Sir  George 
Maxwell  to  the  said  Thomas  Maxwell  there  was  a  proviso,  or  power  of  revocation  ex- 
presdy  reserved  to  Sir  George,  to  revoke  and  make  void  the  same  at  his  pleasure,  and 
that  he  afterwards  did  revoke  the  same,  and  that  tlie  said  deeds  were  found  amongst 
the  other  papers  of  Sir  George,  after  his  decease;  and  therefore  prayed,  that  the  re- 
spondents might  be  at  liberty  to  examine  several  witnesses  therein  named,  to  the 
proof  of  Sir  George  Maxwell's  being  a  papist  on  the  15th  and  16th  of  October  1710, 
and  of  his  dying  so;  and  that  the  testimonies  of  the  said  witnesses  might  be  per- 
petuated. 

[665]  The  appellants  put  in  an  answer  and  plea  to  this  bill ;  and  in  their  answer 
confessed,  that  by  the  death  of  Sir  Robert  Maxwell  of  Ireland,  Sir  George,  as  his  only 
■on  and  heir,  became  seised  of  the  reversion  and  inheritance  of  the  premises :  That 
the  said  Sir  George  died  without  issue  in  1719,  and  that  the  said  James  Butler  was 
his  heir  at  law,  and  always  a  protestant;  they  also  confessed  the  execution  of  the 
deeds  by  the  said  James  Butler  junior,  to  Dr.  Maxwell,  but  insisted  on  the  deeds  of  the 
15th  and  16th  of  October  1710,  made  by  Sir  George  Maxwell  to  Thomas  Maxwell; 
and  admitted,  that  there  was  therein  contained  a  power  of  revocation;  they  also 
insisted  on  the  several  other  deeds  made  by  Sir  Robert  Maxwell  of  Orchard's  Town, 
and  the  said  Isabella  and  John  Nelson,  and  that  the  appellants  were  entitled  to  the 
reversion  under  those  deeds.  And  as  to  that  part  of  the  bill,  by  which  the  re- 
spondents prayed  to  be  at  liberty  to  examine  witnesses  therein  named,  to  prove  that 
Sir  George  Maxwell  was  a  papist  on  the  ISth  and  16th  of  October  1710,  or  at  any  time 
before  or  after ;  and  that  the  testimony  of  such  witnesses  might  be  perpetuated,  and 
given  in  evidence  against  them,  or  any  other  persons  deriving  under  them;  they 
pleaded,  that  the  said  Sir  George  Maxwell  was  born  of  protestant  parents,  and  that 
he  was  bred  a  protestant,  and  professed  the  protestant  religion  in  his  infancy,  and 
after  he  at;tained  his  full  age,  to  the  time  of  his  death ;  and  that  he  was  not  convicted 
in  his  lifetime,  upon  any  indictment  or  information,  for  being  perrerted  from  th^ 
protestant  to  the  popish  religion :  That  the  said  Thomas  Maxwell,  Sir  Robert  Maxwell 
of  Orchard's  Town,  Isabella  Maxwell,  and  John  Nelson,  were  always  protestants ;  and 
that  the  appeUaots  and  the  said  Hector  Graham  were  protestants,  and  born  of  pro- 
testant parents ;  and  further  pleaded,  that  the  appellants  were,  for  the  valuable  con- 
sideration of  £700  of  money  paid,  purchasers  of  the  reversion  and  inheritance  of 
the  premises  under  the  said  deeds,  without  any  notice  of  Sir  George  Maxwell's  being 
a  papist  on  the  said  15th  and  16th  of  October  1710,  or  at  any  time  after. 
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This  plea  being  argued  before  the  Lord  Chancellor  of  Ireland,  on  the20tlial 
Noyember  1728,  his  Lordship  was  pleased  to  overrule  the  same. 

The  appdlants  therefore  appealed  from  this  order,  and  on  their  behalf  it  w 
argued  (J.  Willes,  W.  Hamilton),  that  as  they  had  sworn  themselves  purcha«en!bri 
valuable  consideration,  without  notice  of  the  respondents  title,  it  was  apprehendeiiti) 
be  contrary  to  the  usual  practice  of  CJourts  of  Equity,  to  allow  an  eiaminatiM  ci 
witnessee  in  perpeUtam  ret  memoriam,  in  order  to  defeat  the  title  of  such  purcluH 
without  notice ;  but  that  the  respondents  ought  to  proceed  to  recover  as  they  roiM 
without  the  interposition  or  aid  of  a  Court  of  Equity.  That  thia  attempt  ought  is 
meet  with  the  less  encouragement  in  the  present  case,  because  it  appeared,  that  Sir 
Robert  Maxwell  the  father  died  in  1693,  that  Sir  George  the  son  lived  till  1719,  tk 
no  prosecution  was  commenced  against  him  during  his  life,  nor  was  any  attempt 
made  to  prove  him  a  papitft,  [566]  till  this  bill  was  filed  in  the  year  1727;  tenni 
years  after  the  purchases  were  made,  and  memorials  of  them  duly  registered.  Ito 
whatever  might  be  the  case  against  the  person  claiming  under  a  voluntur  tettl^ 
ment  from  a  papist,  the  difference  would  be  very  great  as  to  those  persons  who  rm 
real  purchaaers  ;  and  especially  in  a  case  like  ^e  present,  where  liie  purchawn  wf 
protestants,  and  where  the  respondents  claim  was  under  the  heir  at  law  of  that  rer 
person,  under  whom  the  appellants  claimed  to  be  purchasers.  That  if  it  ii  m 
allowed  to  examine  witnesses  in  per-petuam  ret  memoriam  against  a  purchaeer,  it  is 
only  where  the  title  of  the  plaintiff  is  clear  and  indisputable ;  but  in  this  case  Ite 
appellants  by  their  answer  denied  that  they  believed  that  any  such  srttlement  las 
made:  And  it  was  observable,  that  though  the  respondents  were  defendant*  to  the  bil 
brought  by  the  appellants,  and  put  in  their  answer,  yet  they  did  not  thereby  diiioK 
or  mention  the  now  pretended  settlement.  And  therefore  it  was  hoped,  that  the 
order  would  be  reversed,  and  tlie  plea  allowed. 

On  the  other  side  it  was  insisted  (P.  Yorke,  C.  Talbot),  that  by  the  act  of  3d 
Annae,  all  estates  whereof  any  papist  then  was,  or  should  at  any  time  after  be  seiwi 
in  fee  simple,  or  fee  tail,  should  be  of  tiie  nature  of  gavelkind,  and  should  deeteod 
after  the  death  of  such  papist  to  his  sons,  or  to  such  other  persons  as  should  be  ii- 
heritable  thereto,  share  and  share  alike,  notwithstanding  any  disposition  or  ilieo*' 
tion  to  be  made  thereof  by  such  papist,  unless  for  valuable  consideration  of  rnonw 
really  and  bond  fide  paid ;  but  that  in  case  the  heir  at  law  of  such  papist  should  l»» 
protestant,  he  should  have  the  whole,  according  to  ihe  course  of  the  oommoi)  If- 
That  the  deeds  of  October  1710,  executed  by  Sir  George  Maxwell  to  Thomas  MawA 
under  which  the  appellants  claimed,  were  merely  voluntary,  and  notmade/orow'* 
aAle  eongideration  in  money  really  and  bond  fide  paid,  according  to  the  diredaffl" 
of  the  said  act ;  that  there  was  a  power  of  revocation  contained  in  those  deeds ;  aBo 
that  the  same  being  at  all  times  after  the  execution  thereof  in  the  cnatodr  of  Sir 
George,  and  found  amongst  his  papers  after  his  death,  were  sufficient  proofs  of  their 
being  voluntary,  and  therefore  fraudulent  as  gainst  the  protestant  heir  at  l»f •  ™' 
no  conviction  by  indictment  or  information  was  necessary  to  prove  a  parson  a  papj* 
so  as  to  make  his  estate  descendiMe  in  gavelkind,  or  to  make  void  any  voluntarr  dis- 
position of  his  estate ;  although  such  convfction  would  be  necessary,  to  subject  ■ 
papist  to  the  penalties  inflicted  on  him  by  the  laws  of  Ireland,  for  turning  fi*®™* 
protestant  to  the  popish  religion.     Thai  notice  was  not  necessary  of  the  partj* 
being  a  papist,  who  made  such  voluntary  disposition ;  nor  would  the  want  of  notice 
make  such  disposition  good,  either  as  to  those  who  immediately  claimed  und*  ^  * 
to  any  other  person  who  might  claim  as  purchasers  from  them.    That  by  '^|** j, 
the  settlement  made  on  the  marriage  of  the  respondents  Samuel  aood  Catherine,  au 
the  respondents  were  purchasers  of  the  premises  for  a  valuable  consideration,  una* 
the  protestant  heir  at  law  of  a  person  who  was  [667]  really  a  papifft.    That  the  r^ 
spondents  could  not,  during  tlie  life  of  Dame  Margaret,  bring  any  action  or  *'"*J!f 
trying  their  title  to  the  premises ;  and  if  the  witnesses  "do  prove  Sir  George  ''"l^/ 
being  a  papist  should  all  happen  to  die  in  her  lifetime,  the  respondent*  *"     . 
deprived  of  their  evidence,  and  might  be  put  to  great  inconveniences,'  but  the  »PP^ 
lants  could  not  be  hurt  by  such  examination,  if,  as  they  alleged,  Sir  George*"^ 
continued  a  protestant     The  order  therefore  ought  to  be  affirmed,  and  th*  *PI*'^ 
dismissed  with  costs. 
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Accordingly,  after  hearing  counsel  on  this  appeal,  it  was  obdbrbd  and  adjudgbo, 
that  the  same  should  be  dismissed ;  and  the  order  therein  complained  of  affirmed. 
;/our.  vol.  23.  p.  470.) 


3ase  3. — Edward  Fitzgeiuld, — Appellant;  Tuomas  Fitzgerald, — Bespondent 

[28th  April  1731]. 

To  a  bill  filed  in  the  Court  of  Exchequer  in  Ireland,  the  defendant  pleads  a  decree 
and  proceedingB  for  the  same  matter  in  the  Court  of  Chancery  of  Great  Britain. 
The  plea  was  disallowed. 

But  on  appeal,  the  ordsb  was  reversed. 

The  question  seems  to  have  been  determined  on  the  ground,  that  Ireland 
was  a  dependent  jurisdiction ;  and  therefore  is  no  precedent  as  to  the  king- 
dom, since  the  stat.  23  Geo.  3.  c.  28. 

The  appellant  having  at  several  times,  from  the  year  1706  till  1712,  paid  and  ad- 
vanced to  the  respondent  several  consideraUe  sums  of  money,  amounting  in  the  whole 

0  £600,  the  respondent,  for  securing  thereof,  executed  to  the  appellant  a  bond  in  the 
)0nalty  of  .£1200,  conditioned  for  payment  of  the  said  £600,  and  also  a  warrant  of 
ittorney  to  confess  judgment  for  the  same. 

The  appellant,  out  of  compassion  to  the  respondent's  low  circumstances,  forbore 
or  several  years  making  any  demand  of  this  debt ;  but  in  1724,  the  respondent  coming 
nto  the  possession  of  a  very  considerable  fortune,  the  appellant  did  then  apply  to  him 
or  payment  of  the  £600  and  interest,  which  the  respondent  neglecting  to  comply 
rith,  the  appellant  found  himself  under  a  necessity  of  threatening  to  put  the  bond  in 
uit;  whereupon  the  respondent^  merely  for  delay,  and  to  stay  the  appellant's  proceed- 
ng  at  law  against  him,  exhibited  his  bill  in  Easter  term  1724,  in  the  Court  of 
Siancery  in  Great  Britain,  for  relief  against  the  said  bond  and  warrant  of  attorney ; 
uggesting,  among  a  variety  of  other  falsehoods,  that  the  bond  was  given  on  a 
larriage  brokage  account,  and  that  by  agreement  it  was  not  to  have  affected  him 
loring  his  life,  but  was  to  have  been  a  demand  on  his  executors  or  administrators  only 
fter  his  death. 

[668]  To  this  bill  the  appellant  put  in  his  answer,  and  thereby  absolutely  denied 
ttcj  several  suggestions  made  in  the  bill  concerning  the  consideration  of  the  said  bond, 
nd  the  manner  of  obtaining  it ;  and  swore  that  the  same  was  justly  perfected  for  the 
onsiderations  before  mentioned. 

The  cause  being  at  issue,  several  witneesep  were  examined  on  both  sides,  and  the 
une  was  heard  on  the  8th  of  June  1725,  before  the  Lord  Chancellor  King;  when  his 
ordship  was  pleased  to  order,  that  the  respondent's  bill  should  stand  absolutely 
ismigsed  with  costs. 

The  respondent^  far  from  attempting  to  controvert  the  justice  of  this  decree, 
ither  by  petitioning  for  a  rehearing,  or  by  appealing  against  it,  suffered  the  same  to 
B  duly  inroUed ;  but  to  elude  the  force  thereof,  and  to  avoid  making  any  satisfaction 
)  the  appellant  for  his  said  debt  and  costs,  the  respondent  immediately  withdrte|w 
ito  Ireland,  where  the  appellant,  with  great  difficulty  three  years  afterwards,  pro- 
ired  him  to  be  arreste^d  for  the  debt  due  on  the  said  bond. . 

Whereupon  the  respondent  caused  a  bill  to  be  filed  against  the  appellant  in  the 
ourt  of  Exchequer  in  Ireland,  on  the  26th  of  November  1728,  merely  for  delay,  and 
>r  the  same  rdief,  and  upon  the  very  same  allegations  in  the  bill  so  dismissed  in  the 
Burt  of  Chancery  in  Great  Britain,  and  no  other ;  save  only  a  coUusion  which  he 
targed  between  tlie  appellant  and  his  the  respondent's  agent,  and  ttiat  he  was  not  in 
indon  when  the  said  cause  was  heard. 

The  appellant  living  in  London  could  not  plead  or  answer  within  the  usual  time; 
id  being  forced  to  pray  a  d^dimus  to  put  in  his  answer,  the  respondent  obtained 

1  injunction  of  course. 

To  this  bill  the  appellant,  on  the  28th  of  April  1730,  pleaded  at  large,  the  former 
U,  answer,  proceedings  and  decree  of  dismission  inroUed,  in  bar  of  so  much  of 
is  new  bill  as  sought  to  draw  in  question  again  the  same  matters :  And  by  his  answer, 
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denied  the  fictitious  charge  of  collusion  or  combination  with  the  reepondenfi  t|eit 
in  England,  or  that  the  respondent  was  not  in  London  at  the  time  the  former  am  | 
was  heard.  ' 

On  the  23d  of  June  1730,  thie  plea  was  argued;  but  the  Court  did  nottluil 
proper  to  allow  it,  and  dissolve  the  injunction ;  the7  were  only  pleased  to  order, ftit 
th«i  benefit  of  the  plea  should  be  reserved  until  the  hearing  of  the  causa 

The  appellant  therefore  appealed  from  this  order,  insisting  (D.  Ryder,  E.  Mitoi 
that  the  Court  of  Exchequer  in  Ireland  had  no  right  to  examine  into  the  justiceoftk 
decree  of  the  Court  of  Chancery  in  Great  Britain  in  the  former  c&use,  and  therefoe 
ought  not  to  have  let  the  respondent  into  a  fresh  inquiry,  touching  any  matter  vhi^ 
had  there  received  a  final  determination ;  but  should  have  allowed  the  plet,  u  u 
absolute  bar  to  so  much  of  Hxe  new  bill  as  sought  to  draw  the  same  m&tter  iitt 
question  a  second  time.  That  as  the  merits  of  the  respondent's  pretended  equitjlu^ 
already  been  tried  in  a  court  of  competent  jurisdiction,  and  found  against  him ;  [H9] 
it  would  be  a  most  unreasonable  delay  of  justice  to  make  the  appellant  waittiHtlt 
same  merits  should  be  tried  over  again  in  the  present  cause.  And  that  tliit  vt 
apprehended  to  be  the  first  instance  where  any  court  of  judicature^  in  a  depaitri 
dominion,  ever  claimed  or  pretended  to  a  jurisdiction  of  this  kind ;  so  that  it  mi^ 
become  a  precedent  of  the  most  dangerous  consequence  to  all  such  auit(»s,  ai  bIxmU 
be  under  the  unhappy  necessity  of  following  the  persons  of  their  debtors  oat  of  tiu 
kingdom,  in  order  to  obtain  justice.  It  was  therefore  hoped,  that  the  plep  «<x>lii 
be  allowed  with  costs,  and  the  injunction  dissolved. 

No  case  appears  to  have  been  printed  on  the  part  of  the  respondent,  nor  did  uj 
counsel  appear  for  him  on  the  hearing  of  this  appeal. 

And  therefore,  after  hearing  the  appellant's  counsel,  it  was  obdbbkd  and  Ajumm), 
that  the  said  order  of  the  Court  of  Exchequer  in  Ireland  should  be  reversed ;  and  dtf 
the  plea  put  in  by  the  appellant  should  be  allowed,  and  the  injunction  of  the  aid 
Court  obtained  by  the  respondent^  dissolved.     (Jour.  voL  23.  p.  692.) 


Case  4. — Sir  Listek  Holt  and  another, — Appellants  ;  Eobeet  Lowi,— 
Bespandmt  [19th  April  1736]. 

[Mew's  Dig.  v.  867.] 

The  plea  of  a  fine  and  long  possession  under  it  is  not  a  good  bar  to  a  bill  bi«i{K 
for  a  discovery  of  the  deeds,  declaring  the  usee  of  such  fine. 
Obdsb  of  the  Court  of  Exchequer  reversed. 

William  Lord  Brereton,  being  seised  in  fee  of  the  impropriate  rectory  of  W"™^ 
wich,  and  of  the  advowson  and  vicarage  of  the  said  church,  as  appendant  to  fl* 
rectory,  and  being  minded  to  sell  the  same,  agreed  with  Robert  Lowe,  the  i«poiiflMt» 
grandfather,  for  the  sale  thereof ;  and  in  pursuance  of  this  agreement,  tlj  ^ 
William  Lord  Brereton  and  Elizabeth  his  wife,  and  William,  their  son  ai^ 
apparent,  in  1664  levied  a  fine  »ur  conutance  de  droit  come  eeo,  etc.  in  '*'"'*[*'L- 
of  ;61000  therein  mentioned  to  be  the  purchase  money,  in  the  court  of  *'"?'^ 
palatine  of  Chester,  to  tte  said  Robert  Lowe,  and  to  Edward  MiniWl- 1**" 
Hodson,  and  John  Wilson,  (who  all  three  afterwards  died  in  Lowe's  'i'"''"'*''.  f^ 
the  heirs  of  the  said  Robert  Lowe,  and  warranted  the  same  against  the  ^^}^ 
Brereton  and  his  heirs  for  ever.  And  the  £1000  purchase  money  then  paid  ^  "'*^' 
was  a  full  price  for  the  absolute  purchase  of  the  premises.  . 

At  the  time  of  this  purchase,  one  Lawrence  Griffith  was  vicar  of  "*.  ^ 
and  afterwards  died  in  possession  of  the  same  in  the  year  1680 ;  and  upon  ^""^ 
the  respondent's  father  [570]  Samuel  Lowe,  being  then  entitled  to  the  *^'^^ 
under  tie  said  purchase,  would  have  presented  to  the  vicarage ;  but  Lawrence  W  ^ 
having  never  been  instituted  to  the  same,  the  crown  became  entitled  to  '''**''''^ 
presenting  thereto  by  lapse;  and  accordingly  presented  one  Thomas  FaftnWi 
was  thereupon  instituted  and  inducted. 
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But  Falkner,  refusing  to  take  the  oaths  requiretd  by  law,  was  therefore  deprived  of 
the  vicarage,  and  the  same  again  became  void ;  whereupon  the  respondent's  father 
would  have  presented  thereto,  but  oould  not  prevail  on  his  clerk  to  accept  the  same, 
till  Falkner  should  be  actually  put  out  of  the  ponession  thereof ;  Samuel  Lowe  there- 
fore prosecuted  him  both  in  the  Elcclesiastical  Court  and  at  law  for  that  purpose ;  but 
before  he  could  recover  the  posiession  of  the  vicarage,  the  then  turn  of  presentation 
thereto  became  likewise  lapsed  to  the  crown,  who  presented  one  William  Handfull, 
clerk;  who  was  instituted  and  inducted  into  the  same,  but  was  afterwards  removed 
for  incontinency. 

Upon  his  removal,  Samuel  Lowe  presented  John  Cowper,  derk,  who  was  instituted 
and  inducted  into  the  vicarage,  and  continued  in  possession  till  his  death,  which 
happened  in  September  1718;  and  during  all  these  transactions,  the  appdlants,  or 
any  of  those  under  whom  they  claimed,  never  pretended  any  right  to  the  rectory, 
advowson,  or  vicarage;  but,  on  the  contrary,  the  ancestors  of  the  respondent,  tiret 
after  the  purchase  in  1664,  were  and  continued  in  possession  and  enjoyment  of  the 
rectory,  glebe  lands,  tithes,  and  chance  of  the  church,  and  paid  the  charges  growing 
due  out  of  the  rectory,  and  in  every  respect  acted  as  owners  of  it  about  60  years 
together  next  after  the  said  purchase,  and  until  1718;  when,  upon  the  death  of 
Cowper,  Francis  Lord  Brereton  took  upon  him  to  present  one  John  Cartwright 
to  the  vicarage,  who  was  instituted  and  inducted. 

Whereupon  James  Lowe,  the  respondent's  brother,  being  then  entitled  to  the 
premises  under  the  said  purchase,  brought  his  quart  impedit;  but  his  title  proving  to 
be  only  an  equitable  one,  by  reason  of  some  settlements  and  provisions  in  the  family 
made  after  the  purchase,  he  was  disappointed  in  that  suit ;  and  therefore  he  filed  his 
bill  in  the  Ckturt  of  Chancery  for  relief  in  the  premises ;  but  there  happening  several 
abatements  of  the  proceedings  by  deaths,  the  matter  was  not  determined  before  the 
death  of  John  Cartwright  the  incumbent,  which  happened  on  the  7th  of  January 
1730. 

Upon  Cartwright's  death,  the  respondent,  who  was  then  entitled  to  the  premises, 
presented  John  Swinton,  clerk,  to  the  vicarage,  who  was  duly  instituted  and  inducted. 
And  afterwards  the  appellants  brought  their  quare  i-mpedit  to  recover  that  turn  of 
presentation,  claiming  the  same  under  some  conveyance  from  the  family  of  Brereton. 

To  which,  the  respondent  having  pleaded  his  title  to  the  rectory  and  vicarage, 
under  the  purchase  and  fine  above  mentioned;  the  appellants,  in  Easter  term  1734, 
exhibited  their  bill  in  [671]  the  Court  of  Exchequer  for  a  discovery  of  the  deeds  and 
writings,  declajring  the  uses  of  the  said  fine. 

In  bar  to  tiiis  discovery,  the  respondent  pleaded  the  purchase  so  made  by  Robert 
Lowe,  his  grandfather,  and  the  fine  thereupon  levied  to  him  of  the  said  rectory,  and 
the  advowson  of  the  said  vicarage,  and  also  the  payment  of  the  said  sum  of  £1000, 
&e  purchase  money  mentioned  in  such  fine.  That  proclamations  were  duly  made 
upon  the  said  fine,  as  appeared  by  the  indorsements  thereon,  and  that  no  claim  was 
made  to  the  premises  within  five  years  next  after  the  levying  thereof ;  tiiat  Robert 
Lowe  the  purchaser  survived  the  other  conusees ;  that  the  rectory  and  advowson,  by 
several  mesne  conveyances  and  descents  from  the  said  Robert  Lowe,  became  vested  in 
the  respondent ;  and  that  Robert  Lowe,  the  purchaser,  and  those  claiming  under  him, 
BD joyed  the  premises  for  50  years  and  upwards,  next  after  the  time  of  levying  the  said 
fine,  without  any  claim  of  title,  or  interruption  from  any  person  whatsoever :  He  also 
^  his  plea  insisted  on  the  statute  of  limitations,  21  James  1.  and  that  Robert  Lowe^ 
the  purchaser,  had  not  any  notice  at  the  time  of  levying  the  said  finet,  or  at  the  time 
of  payment  of  the  said  purchase  money,  of  the  title  set  up  by  the  appeHants,  or  of  any 
Utle  under  which  they  claimed. 

And  in  support  of  his  plea,  the  respondent,  by  way  of  answer,  said  he  believed  the 
laid  Robert  Lowe,  to  whom  the  fine  was  levied,  was  an  honest  purchaser  of  the  rectory, 
■od  paid  the  £1000  mentioned  in  the  fine  and  more  for  the  purchase  thereof,  and 
Ihat  the  same  was  the  beet  price  which  could  be  then  gotten  for  the  same;  and  also, 
that  the  said  Lord  Brereton  intended  to  sell  the  rectory  witiiout  any  reservation; 
uid  denied  that  any  advantage  was  taken  of  John  Lord  Brereton's  lunacy,  at  the  time 
ifilliam  Cowper  was  presented,  as  was  suggested  in  t^  bill. 

On  the  9th  of  November  1734,  this  plea  came  on  to  be  argued  before  the  Barons ; 
when,  after  hearing  counsel  on  both  sides,  they  were  pleased  to  order  that  the  plea 
ihould  be  allowed. 
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From  this  order  the  present  appeal  was  brought;  and  on  behalf  of  theappduk 
it  was  argued  (J.  Willee,  N.  Fazakerly),  that  the  fine  insisted  hj  the  plea  tohwel«a 
levied  to  Robert  Lowe,  Minshall,  Hodson,  and  Wilson,  was  not  levied  with  an  intentioii 
to  convey  the  rectory  to  the  conuseee  for  their  own  use,  but  only  to  clear  the  titku 
die  rectory,  which  was  then  intended  to  be  sold  in  parcds ;  and  as  there  did  sotippev 
to  be  any  declaration  of  the  usee  of  this  fine,  it  would,  by  the  rules  of  lav,  rwiltts 
the  conusors.  That  the  end  of  the  bill  was  to  discover  the  intent  and  detigi  of  tin 
said  fine,  and  of  a  subsequent  fine  said  to  have  been  levied  in  1667,  to  the  aid 
Robert  Lowe,  of  divers  parods  of  the  said  rectory ;  and  by  the  discovery  of  thii  secnui 
fine,  and  the  uses  of  it,  and  the  consideration  of  such  conveyance,  to  shew  that  the  ih 
of  the  first  fine  did  result  to  the  conusors,  or  at  least  as  to  such  parts  of  the  rector » 
were  not  particularly  conveyed  by  the  second  fine,  and  the  deeds  declaring  the  m 
of  it;  and  therefore  the  first  fine  ought  not  to  have  been  pleaded  in  bar  to [671] n^ 
discovery,  without  a  denial  of  the  particular  oircumstancee  charged  by  tbebilltfii 
evidence  of  such  resulting  use.  That  the  respondent,  by  not  answering-  or  denyiii|tt» 
several  charges  in  the  bill  touching  the  second  fine,  and  the  declaration  of  itt  va. 
did  implicitly  admit  the  same,  and  that  the  advowson  of  the  vicar^e  was  not  am 
prised  therein ;  and  this  admission  was  a  strong  evidence  against  him  to  shevthttit 
first  fine  was  levied  only  for  the  purposes  above  mention^,  and  that  nothing  mm 
was  intended  to  pass  to  his  ancestor,  than  what  was  particularly  comprised  in  tfe 
second  fine,  and  the  declaration  of  the  uses  thereof.  That  it  did  not  appear  liytk  '• 
plea  what  was  the  real  purchase  money  of  the  advowson,  nor  that  Uie  same  wwptii  I 
by  Robert  Lowe,  the  respondent's  ancestor.  That  the  appellants  and  the  retpoiuiHt 
derived  under  the  same  title,  and  the  right  of  the  appellants  to  the  advowson  appeinl  . 
from  the  respondent's  own  conveyances ;  the  pretence  therefore  of  his  ancestor's  bto;  ' 
a  purchaser,  without  any  notice  of  the  appdlants'  title,  was  without  foundatiei. 
And  as  to  the  quiet  enjoyment,  the  fine  and  non-claim,  and  the  statute  of  limitatiots.  { 
set  up  as  a  bar  to  the  discovery  sought  by  the  appellants ;  it  was  said,  that  a«  to  die 
glebe,  and  such  part  of  the  titiies,  pared  of  the  said  rectory,  as  the  respondent  clainei  : 
^ere  might  have  been  a  long  and  quiet  possession,  nor  was  his  title  thento  at  i  ' 
impeached  by  the  appellants'  bill ;  but  as  to  the  advowson  of  the  vicarage,  theotb 
evidence  of  enjoyment  insisted  on  by  the  respondent  was  a  presentation  abosttJie 
year  1702,  which  was  during  the  lunacy  of  Lord  John ;  and  since  that  time  W 
Francis,  his  heir,  presented  the  last  incumbent,  and  regained  the  possession  of  tb 
vicarage.  It  was  therefore  hoped,  that  the  said  plea  would  not  bar  the  appeSioS 
of  a  full  discovery  of  tiie  respondent's  title;  but  that  the  order  for  allowing  the  ww 
would  be  reversed. 

On  the  other  side  it  was  contended  (J.  Strange,  R.  Fenwiok),  that  Robert  Un 
the  respondent's  grandfather,  and  under  whom  he  claimed,  was  a  purchaser  of  tk 
rectory  and  the  advowson  of  the  vicarage,  by  the  fine  levied  in  1664,  for  jEIOW 
without  any  notice  of  any  other  title ;  and  therefore,  by  the  known  and  establisW 
rules  and  practice  of  Courts  of  Equity,  the  respondent  ought  not  to  be  obliged  aiy 
further  to  discover  or  disclose  his  title;  nor  were  the  appellants  entitled  to  the  aid 
of  a  Court  of  Equity  in  respect  to  such  title.  That  by  tlie  fine,  proclamations  and  De- 
claim thereupon,  and  by  the  length  of  peaceable  possession  and  enjoyment,  which  tiie 
respondent's  grandfather,  father  and  brother,  and  those  claiming  under  theB,  had 
successively  of  the  said  advowson,  under  the  said  fine  and  purchase;  the  title m^ 
which  the  appellants  by  their  bill  claimed  the  same,  was  utterly  and  effectually  barred 
and  defeated  both  at  law  and  in  equity ;  and  therefore  the  order  for  allowing  tfaepb* 
ought  to  be  affirmed,  and  the  appeal  dismissed  with  costs. 

But  after  hearing  counsel  on  this  appeal,  it  was  obderbd  and  adjodgbs,  tiiatc* 
order  therein  complained  of  should  be  [573]  reversed ;  and  that  the  plea  should  rta^ 
for  an  answer,  witii  liberty  to  except  so  far  as  to  oblige  the  respondent  to  discover  aij 
conveyance  or  conveyances  meide  by  William  Lord  Brereton  and  EliMbeth  hia  »i» 
and  William  Brereton,  esq.  their  son,  or  any  or  either  of  them,  to  Robert  Lowft  »* 
respondent's  grandfather,  alone,  or  jointly  with  any  other  person  or  persona;  a» 
to  discover  any  deed  or  deeds  declaring  the  uses  of  a  fine  in  tiie  pleadings  rneitiw*" 
to  be  levied  in  the  16th  year  of  King  Charles  II.,  or  declaring  the  uaes  of  a  fine'« 
the  pleadings  also  mentioned  to  be  levied  in  the  year  1667.     (Jour.  vol.  24.  p.  650.) 
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Case  5. — Egbert  Dobbyn, — Appellant ;  Francis  Barker, — ResponderU 

[25th  April  1766]. 

Where  a  defendant  by  his  plea,  in  a  Court  of  Equity,  insists,  that  he  ought  not 
to  be  obliged  to  discover  the  seyeral  matters  mentioned  in  the  introduction 
of  it,  and  yet  by  his  answer  discovers  those  very  particulars,  the  plea  is  bad 
in  point  of  form,  and  cannot  be  supported. 
Ordib  of  the  Irish  Chancery  reversed. 
On  the  4th  of  October  1738,  the  respondent  intermarried  with  Elizabeth  Fell, 
daughter  of  the  Reverend  John  Fell  deceased ;  previous  to  which  marriage,  articles 
were  executed  between  the  respondent  of  the  first  part,  the  said  John  Fell  and  Eliza- 
beth his  only  daughter  of  the  second  part,  Elizabeth  Barker,  the  respondent's  mother, 
of  tile  third  part,  and  Ambrose  Congreve  and  Samuel  Barker,  esq.  of  the  fourth  part; 
by  which,  after  reciting  that  a  marriage  was  intended  between  the  respondent  and 
the  said  Elizabeth  Fell,  and  that  the  respondent  was  then  entitied  to  £1700  in  pos- 
session, as  his  own  fortune,  and  that  the  said  John  Fdl  had  agreed  to  pay  the  respond- 
ent £600  immediately  after  the  solemnization  of  the  intended  marriage,  as  the  mar- 
riage portion  of  the  said  Elizabeth  Fell,  and  had  also  agreed  to  settle  such  estate,  real 
and  personal,  chattels,  effects,  and  interests  pour  outre  vie,  as  he  should  be  seised,  pos- 
sessed of  or  entitled  unto  at  his  death,  in  manner  following :  viz.  After  a  suitable 
provision  by  him  left,  as  he  should  think  fit,  for  the  support  of  Elizabeth  his  wife, 
and  for  the  education  and  maintenance  of  his  only  son  Hans  Thomas  Fell,  the  sum 
of  £600  should  be  to  and  for  the  benefit  of  the  said  Hans  Thomas  Fell,  together  with 
the  said  John  Fell's  library ;  and  all  the  rest  and  residue  of  his  estate,  real  and  per- 
sonal, and  terms  pour  autre  vie,  as  should  be  in  being  at  his  death,  subject  to  the  said 
provisions  for  his  wife  and  son,  should  be  equally  divided  between  the  respondent 
and  the  said  Hans  Thomas  Fell ;  and  that  the  said  Elizabeth  Barker  had  agreed  to 
advance  £400  to  the  respondent  [674]  as  an  addition  to  his  preferment,  payable  in 
six  months  after  her  death,  without  interest ;  all  which  several  sums  and  things  were 
thereby  agreed  to  be  settled  for  the  benefit  and  advantage  of  the  respondent  and 
Elizabeth  his  intended  wife,  and  their  children :  It  was  witnessed,  that  the  respondent 
and  John  Fell,  in  consideration  of  tiie  said  intended  marriage,  did  grant,  assign, 
and  make  over  to  the  said  Ambrose  Congreve  and  Samud  Barker,  and  tjie  survivor 
of  them,  his  heirs,  executors,  and  administrators,  the  several  sums  of  £1700,  £600, 
and  £400,  amounting  to  £2700,  together  with  all  such  money,  estate  retd  or  per- 
sonal, leases,  terms  for  years,  or  other  effects,  which  should  come  to  the  power,  seisin, 
or  possession  of  the  respondent,  after  the  death  of  the  said  John  Fell  and  Elizabeth 
his  wife,  by  virtue  of  the  said  articles,  or  by  the  last  will  of  the  said  John  Fell,  and 
all  the  right,  title,  and  interest  of  the  respondent  that  then  was,  or  thereafter  should 
be,  existing  in  law  or  equity,  of,  in,  or  to  the  same,  or  any  part  thereof ;  upon  trust 
and  to  the  intent,  tiiat  the  said  sums  of  £1700  and  £600,  amounting  to  £2.300, 
should  be  forthwith  laid  out  at  interest,  or  in  the  purchase  of  lands  of  inheritance 
in  fee  simple,  in  the  names  of  the  said  trustees,  and  the  survivor  of  them,  his  heirs, 
etc  by  the  approbation  of  tiie  respondrait,  and  the  said  John  Fell,  or  the  survivor  of 
them ;  and  that  the  said  trustees,  or  the  survivor  of  them,  his  heirs,,  etc.  should  per- 
mit the  respondent  to  receive  the  yearly  interest  of  the  said  sum  of  £2300,  or  the 
yearly  rent  of  the  lands  to  be  purchased  therewith,  for  the  term  of  90  years,  from  tie 
solemnization  of  the  intended  marriage,  if  he  should  so  long  live,  to  his  own  use; 
and  after  the  death  of  the  respondent,  to  permit  the  said  Elizabeth  Fell  his  intended 
wife,  in  case  she  should  survive  him,  and  that  there  should  be  one  or  more  child  or 
children  of  the  marriage,  living  at  the  time  of  the  respondent's  death,  to  receive 
the  sum  of  £60  sterling  per  ann.  out  of  the  yearly  interest  of  the  said  sum,  or  out 
of  the  rente  of  the  lands  to  be  purchased  therewith,  and  also  out  of  the  several  other 
sums  mentioned  to  be  in  expectancy  upon  the  deatli  of  the  said  John  Fdl,  for  the 
term  of  90  years,  to  commence  from  the  death  of  the  respondent,  if  she  should  so 
long  live,  to  be  paid  to  her  by  equal  half-yearly  payments ;  and  in  case  the  said  Eliza- 
beth Fell  should  survive  the  respondent,  and  there  should  be  no  issue  of  the  marriage 
living  at  the  respondnit's  deati,  then  to  pay  to  the  said  Elizabeth  Fell,  or  her  assigns, 
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the  full  gum  of  £1000  in  one  entire  payment,  in  six  months  after  Ihe  reipondait'i 
death;  which  said  yearly  sum  of  £60,  or  the  said  sum  of  £1000,  so  geverillj  to  be 
paid,  on  the  several  contingencies  aforesaid,  to  the  said  Elizabeth  Fdl,  wu  to  be  u 
her  jointure,  and  in  lieu  and  satisfaction  of  dower  and  thirds,  out  of  the  redtnd 
personal  estates  of  the  respondent :  And  to  the  further  intent,  to  pay  the  sum  of 
£700  to  such  person  or  persons,  as  the  respondent,  by  any  deed  to  be  by  him  duly 
executed  during  the  continuance  of  the  marriage,  should  direct  and  appoint;  but  in 
case  the  respondent  should  not,  during  the  continuance  of  the  marriage,  make  uy 
such  appoint-[676]-nient,  or  dispose  of  the  said  sum  of  £700,  then  to  pwmit  tie 
respondent,  in  case  he  should  surrive  the  said  Elizabeth,  to  dispose  of  £1000  to 
such  person  or  persons  as  he  should  think  proper ;  and  that  all  the  rest  and  leudne 
of  the  said  sum  of  £2300,  or  the  lands  to  be  purchased  therewith,  together  with  4e 
several  other  sums  so  in  expectancy  upon  the  death  of  the  said  John  Fell,  should, 
after  the  death  of  the  respondent,  but  subject  to  the  provision  for  the  said  EliabiA 
his  intended  wife,  upon  the  contingencies  aforesaid,  be  paid  to  and  among  the  child 
or  children  of  the  respondent  by  the  said  Elizabeth,  at  such  time,  and  in  such  propor- 
tion, as  he  should,  by  any  deed,  or  by  his  said  will,  to  be  executed  as  aforesaid,  diitd 
and  appoint;  and  for  want  of  such  appointment,  then  to  be  paid  to  them  in  such  pro- 
portion as  the  said  Elizabeth  should  by  deed  direct  or  appoint ;  and  for  w«st  tf 
appointment  by  either,  to  be  equally  between  them ;  and  in  default  of  issue  of  tbt 
marriage,  at  the  time  of  the  respondent's  death,  the  said  residue,  subject  to  the  pn- 
vision  so  made  for  the  said  Elizabeth,  was  to  go  to  such  person  or  persona  u  dt 
respondent  should  by  his  last  will  nominate  and  appoint;  or  for  want  of  tuditp 
pointment,  to  go  in  a  course  of  distribution  from  him;  a  posthumous  child w 
children  still  to  be  considered  as  issue  living  at  his  death.  And  to  the  further  intat, 
that  the  said  sum  of  £400  so  to  be  paid  after  the  death  of  the  said  Elizabeth  Barker, 
and  all  such  other  monery,  estate,  or  interest  which  should  come  to  the  seisin,  povw,or 
possession  of  tiie  respondent,  by  virtue  of  the  said  articles,  or  by  the  last  will  of  tbesaid 
John  Fell  after  his  death,  and  the  said  Elizabeth  his  wife,  should  pursue  the  ditpoc- 
tion  made  of  the  said  £2300,  and  should  be  laid  out  at  interest,  or  in  the  purchue 
of  lands,  as  soon  as  the  same,  or  any  part  thereof,  should  be  received,  in  the  smk 
manner,  and  to  the  same  purposes,  for  the  benefit  of  the  respondent  and  EliiabetL 
and  the  issue  of  the  marriage;  and  that  the  principal,  interest,  and  profit  tiered 
should  from  time  to  time  be  paid  to  such  persons,  and  in  such  proportions,  m  tb 
said  sum  of  £2300  was  therein  limited  and  appointed,  and  should  be  subject  t»  tie 
payment  of  the  jointure  provided  for  the  said  Elizabeth,  and  to  the  payment  of  tt» 
said  sum  of  £700  or  £1000  to  be  disposed  of  by  the  respondent  upon  the  coDtifr 
genciee  aforesaid;  and  to  the  intuit,  that  as  often  as  there  should  be  oocaiionv 
alter  the  security  thereafter  to  be  taken  for  the  said  several  sums,  such  gecuritia 
should  be  liable  and  subject  to  the  disposition  aforesaid.  And  the  said  John  Fa 
covenanted  that  he  would,  within  20  days  next  after  the  solemnization  of  the  marrii^ 
pay  to  the  said  trustees  the  said  sum  of  £600.  And  the  said  Elizabeth  Buker 
covenanted  that  her  executors  or  administrators  should,  within  six  months  after  if 
death,  pay  to  the  said  trustees  the  said  sum  of  £400.  And  the  reapoodst 
covenanted,  that  he  would,  within  20  days  next  after  the  marriagei,  pay  the  Baidnn 
of  £1700.  Which  said  several  sums  were  to  be  laid  out  to  the  uses,  intent*,  nd 
purposes  aforesaid ;  with  a  proviso,  that  nothing  in  the  said  articles  con-{576}'t'^<'''^ 
should  disable  the  said  Elizabeth  Fell  from  taking  any  legacy  the  respondent  dm^ 
leave  her,  in  addition  to  her  jointure. 

In  November  1739,  the  said  Elizabeth  died,  leaving  issue  by  the  respondait 
Elizabeth  their  only  child,  afterwards  the  wife  of  the  appelant. 

John  Fell,  at  the  time  of  the  marriage,  and  at  his  death,  was  seised  and  po«!eE» 
of  a  considerable  real  and  personal  estate ;  and  amongst  other  things,  of  the  town  ud 
lands  of  Ballycloughy  in  the  county  of  Waterford,  under  a  lease  thereof  made  t« 
him  and  his  heirs  by  William  Disney,  esq.  for  three  lives,  at  the  yearly  rent  of  f* 
lis.  3d.,  and  six  couple  and  a  half  of  fat  hens  every  Easter;  with  a  covenant  of  (^ 
newal  for  ever,  upon  payment  of  £9  4s.  as  a  fine  upon  each  renewal. 

Elizabeth,  the  wife  of  John  Fell,  died  in  his  lifetime.  Mrs.  Barker,  the  r«peo^ 
ent's  mother,  died  many  years  ago,  and  appointed  Samuel  Barker  her  executor. 

John  Fell  died  in  the  year  1754,  leaving  Hans  Thomas  Fell,  LL.D.  hisonlrioe 
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and  heir,  but  before  his  death  he  made  his  will,  and  thereby  bequeathed  a  legacy  of 
£10  to  Elizabetii  the  respondent's  daughter,  and  appointed  tlie  said  Dr.  Fell  his  sole 
executor. 

Samuel  Barker,  being  the  suryiving  trustee  in  the  marriage  articles,  received 
the  £1700  from  the  respondent,  the  £600  from  John  Fell,  and  the  £400  out  of  the 
assets  of  Elizabeth  Barker,  the  respondent's  mother ;  and  he  also  received  from  Dr. 
Hans  Fell  several  considerable  sums,  part  of  the  personal  estate  and  eSects  of  the 
said  John  FelL  AU  which  sums,  it  was  presumed,  he  invested  in  mortgages,  or  other 
aeeurities,  agreeable  to  the  trust  reposed  in  him,  for  he  laid  out  no  part  thereof  in 
the  purchase  of  lands  of  inheritance. 

After  the  death  of  John  Fell,  Dr.  Fell  and  the  respondent  entered  into  an  agree- 
ment, whereby  the  one  was  to  purchase  of,  or  sell  to  the  othjer,  his  moiety  of  the 
intwest  in  the  lands  of  Ballycloughy,  at  a  fbced  valuation.  It  was  to  be  determined 
bj  casting  of  lots  who  was  to  set  ^e  valuation,  and  the  lot  having  fallen  on  Dr.  Fell, 
le  valued  his  interest  in  the  said  lands  at  the  sum  of  £600.  The  respondent  agreed 
to  this  valuation,  and  in  order  to  convey  all  the  right  and  title  of  Dr.  Fell  to  one 
noiety  of  the  said  lands,  for  the  consideration  aforesaid,  and  all  his  legal  right  to 
;he  other  moiety  thereof,  (but  that  the  title  which  Elizabeth,  the  respondent's  daughr 
ber,  had  to  such  moiety,  should  not  be  altered  or  varied,)  Dr.  Fell,  together  with  the 
respondent  and  Samud  Barker,  by  lease  and  release,  dated  the  3d  and  4th  of 
(November  1757,  did  convey  the  said  lands  of  Ballyclougby  to  Robert  Dobbyn  the 
ilder,  esq.  the  appellant's  father,  his  heirs  and  assigns,  in  trust  with  regard  to  £1200 
[being  the  valuation  of  the  lands  as  set  by  Dr.  Fell)  for  the  said  Samuel  Barker,  his 
aecutors,  etc.  and  after  payment  thereof,  in  trust  for  the  respondent  and  his  heirs. 
[577]  On  the  said  4th  of  November  1757,  aji  account  was  st&ted  and  settled  between 
ha  said  Samud  Barker,  Dr.  Fell,  and  the  respondent,  touching  the  real,  and  such 
>art  of  the  personal  estate  of  John  Fell,  as  had  then  come  to  the  hands  of  Dr.  Fdl ; 
ly  which  it  appeared,  that  several  considerable  sums  had  been  paid  by  the  Doctor 
x>  Samuel  Barker,  as  surviving  trustee  in  the  marriage  articles,  in  order  to  be  laid 
>at  at  interest  for  the  uses  therein  mentioned.  And  it  also  appeared,  that  some 
>ther  dums  of  the  trust  money  had  come  to  the  hands  of  the  respondent,  which  he 
lUeged  he  had  paid  over  to  Samuel  Barker,  for  the  uses  aforesaid.  And  after  the 
Kttling  such  account,  several  other  sums  were  paid  to  Barker,  as  part  of  the  personal 
istate  of  John  Fell,  for  the  same  uses. 

It  having  been  frequently  and  publicly  declared,  as  well  by  the  respondent  as 
ismuel  Barker  and  others,  that  Miss  Elizabeth  Barker,  the  respondent's  daughter, 
iras  under  the  marriage  articles,  or  in  right  of  John  Fell,  or  otherwise,  entitled  to  a 
lonsideraUe  fortune,  to  take  effect  in  possession  immediately  after  the  death  of-  the 
respondent,  the  appellant,  who  was  nephew  of  the  respondent,  and  eldest  son  and 
leir  apparent  of  Robert  Dobb3m,  esq.  Recorder  of  the  city  of  Waterford,  paid  his 
iddreesee  to  Miss  Barker ;  and  on  the  3rd  of  November  1 760,  a  marriage  was  solean- 
lized  between  them,  by  tlie  consent  of  the  respondent,  and  Samuel  Barker,  and  others 
>f  her  friends  and  relations. 

Some  time  after  this  marriage,  Samuel  Barker  and  Robert  Dobb3m  the  elder, 
>n  behalf  of  the  appellant  and  his  wife,  met  in  order  to  adjust  and  settle  the  fortune 
rhich  the  said  Elizabeth  was  then  entitled  to,  and  that  the  same  should  be  imme- 
liately  conveyed  to  the  appellant  and  his  wife,  and  thereupon  an  estimate  or  cal- 
snlation  was  made  thereof;  and  after  deducting  £1000  which  the  respondent  alleged 
le  had  a  power  of  charging,  and  also  the  value  of  his  interest  for  life  in  the  several 
nuns  mentioned  in  the  articles,  Elizabeth's  fortune  was  by  such  deductions  reduced 
o  £1765:  For  the  only  particulars  comprehended  in  this  estimate,  were  the  several 
umsof  £1700,  £600,  and  £400  mentioned  in  the  articles,  and  a  moiety  of  the  lands 
>f  Ballycloughy ;  and  no  credit  or  allowance  was  given  or  proposed,  for  any  of  the 
nuns  which  had  been  paid  by  Dr.  Fell  to  the  respondent  and  Samuel  Barker,  since 
he  death  of  John  Fell ;  and  the  manner  in  which  the  respondent  proposed  to  pay 
he  appellant  the  said  £1755,  was  by  an  assignment  of  the  entixe  lands  of  Bally- 
iloughy,  which,  as  he  alleged,  he  had  set  at  a  profit  rent  of  £100,  and  valued  at 
£2000,  at  which  valuation  he  proposed  to  convey  the  said  lands,  provided  the  appd- 
anfs  father  would  pay  him  £245,  being  tiie  alleged  difference  between  the  value  of 
he  lands,  and  what  the  appellant's  wife  was  entitled  to:  But  the  lands  being  so 
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much  over-rated  in  value^  and  the  terms  proposed  by  the  reepond^it  being  o » ' 
reasonable,  the  appellant's  father  could  not,  in  justice  to  the  appellant  imdliiiTiii 
submit  thereto.  However  he  proposed,  if  the  respondent  would  make  wme  ilO' 
ment  in  the  sum  he  [678]  demanded  for  his  interest  for  life,  to  oontribute  pnpii' 
tionably  on  his  part,  and  that  the  whole  should  be  settled  upon  the  sppeUuitudil( 
said  Elizabeth  and  tiieir  issue,  which  proposal  was  not  agreed  to  by  t^  reipondsiL 

Soon  after  the  above  meeting,  the  appellant  and  his  wife,  in  order  to  aettlet^ 
fortune  to  which  she  was  entitled  under  the  marriage  artides,  upon  her  ud  b 
issue,  by  an  instrument  in  writing,  dated  the  Ist  of  September  1761,  aaaigieil  ■>' 
conveyed  all  the  said  fortune  to  their  uncle  CorneliuB  Bolton,  esq.  in  tnit  toi  tb 
and  their  issue ;  and  in  default  of  issue,  for  the  survivor  of  tliem. 

The  appellant  had  issue  by  Elizabeiii  one  son,  named  Robert  Willism.vboiii' 
an  infant  of  tender  years;  Elizabeth  attained  her  age  of  21,  and  afterward* Jift 
leaving  the  said  Samuel  Barker,  her  uncle  and  heir  at  law  on  the  part  of  the  to, 
and  Dr.  Fell,  her  uncle  and  heir  at  law  on  the  part  of  the  mother. 

The  appellant  having  taken  out  administration  to  his  wife,  and  being  niui't* 
bring  the  respondent  to  any  reasonable  terms  of  accooomodation,  filed  hiBbiD in* 
Court  of  Chancery  in  Ireland,  on  the  17th  of  November  1763,  against  the  reipoud* 
and  the  said  Samuel  Barker,  Dr.  Fell,  Cornelius  Bolton,  and  Robert  Dobbn  k 
elder ;  whereby,  after  stating  the  marriage  articles,  and  the  several  other  nmw 
before  mentioned,  the  bill  charged,  that  tilie  respondent,  during  the  coBtiniitM'' 
his  marriage  with  Elizabeth  Fell,  executed  the  power  in  the  articles,  with  rapttta 
tiie  sum  of  £700,  or  part  thereof,  or  did  some  act  with  an  intent  to  eieenltw 
power,  or  raised  money,  or  entered  into  some  agreement  upon  the  credit  of  tww 
jBTOO,  or  the  power  he  had  of  charging  the  same.  And  the  appellant  iniirteiBj 
the  respondent  having  survived  Elizabeth  Fell,  and  Elizabelji  Dobbyn,  the  »PF 
lant's  late  wife,  having  been  the  only  child  of  that  marriage,  and  having  attsinedto 
full  age  of  21,  and  the  appellant  having  married  upon  the  credit  of  her  said  foi^ 
and  having  had  issue  as  aforesaid,  all  the  residue  of  the  several  gumi  aoo  »■' 
effects  in  the  articles  mentioned,  (exclusive  of  the  sum  of  £700  or  £1000  ii''*7j 
respondent  had  executed  his  power,  with  respect  to  either  of  those  sums,)  dulyw" 
in  the  said  Elizabeth  Dobbyn,  and  that  the  appellant,  as  her  representatiw,  *• 
entitled  thereto  after  tiie  death  of  the  respondent,  and  that  the  respwidenthici* 
any  power  of  appointment,  nor  any  dominion  over  the  several  sums  or  sub** 
mentioned  in  the  articles,  in  case  he  survived  the  said  Elizabeth  Fdl,  gaTeonljtDi'X' 
pose  of  £1000.  The  bill  further  charged,  that  the  respondent,  or  any  other  pen* 
did  not,  at  any  time  before  the  appellant's  marriage,  suggest  to  him,  or  any  p** 
on  his  behalf,  that  the  fortune  of  the  said  Elizabeth  Dobbyn  was  preca™.'"  "TJi 


ful ;  but  the  appellant  was  given  to  understand,  that  in  right  of  the  said  ''"'"^ 
his  wife,  he  should  be  entitled  thereto  in  possession,  immediately  after  the  dew" 
die  respondent,  whether  the  said  Elizabeth  was  living,  or  left  issue  or  ^K^ 
the  respondent  was  married  to  a  second  wife,  and  had  [579]  children  ^7^^    \^ 
years :  And  that  in  case  the  said  several  sums  should  not  be  laid  out  ^V^^^ 
securities  before  the  respondent's  death,  the  appellant  would  be  in  danger  «"*j 
his  just  demand.     And  therefore  the  bill  prayed,  tliat  the  said  sereral  susUil 
as  the  other  parts  of  the  trust  fund,  might  be  laid  out  at  interest  upon  """"^"V 
be  approved  of  by  the  court;  and  that  sudi  of  the  defendants  as  should  '^■ 
the  marriage  articles,  or  any  deeds,  accounts,  or  writings,  relating  to  to  pi*"  , 
were  in  tiieir  custody,  or  power,  might  deposit  the  same  with  the  proper  offiK'' 
for  general  relief.  1^ 

To  this  bill  the  respondent  put  in  a  plea  and  answer,  and  as  to  so  mv» " 
bill  as  sought  a  discovery  from  him,  as  to  the  several  sums  mentioned  in  hi«  b*"' j 
articles,  or  in  whose  power  the  same  were,  or  whether  Samuel  Barker  neeivw 
same,  or  when,  or  by  whom,  or  at  what  interest,  or  upon  what  securities,  or  i"  * 
manner  the  same  had  been  laid  out,  or  whedier  the  respondent  executed  the  P^ 
in  the  said  articles  with  respect  to  the  sum  of  £700  therein  mentioned,  or  anjP 
thereof,  or  raised  or  borrowed  money  upon  the  credit  of  the  said  sum,  or  V.^ 
otherwise,  or  did  any  act,  purporting  that  he  executed,  or  with  an  intent  to  ^^ 
the  said  power,  or  entered  into  any  engagement  upon  the  credit  of  ihe  said  po»*' 
the  said  sum  of  £700,  or  declared  that  he  had,  or  intended  to  execute  the  «'<' ?"  ' 
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or  that  anj  money  which  he  had  raised,  borrowed,  or  contracted  for,  was  or  would 
be  secured,  or  repaid  by  virtue  of  the  said  power,  or  that  the  same  wotild  be  a  fund 
or  security  for  the  payment  of  any  money :  Or  whether  the  respondent  executed  the 
power  in  the  said  articles,  with  respect  to  the  said  sum  of  £1000  therein  men- 
tioned, or  disposed  of  that  sum  pursuant  thereto,  or  so  gave  out :  And  as  to  so  much 
of  the  bill  as  sought  a  discovery,  whether  Hans  Thomas  Fell  paid  to  the  respondent 
and  Samuel  Barker,  or  either  of  tliem,  any  money  on  account  of,  or  as  part  of  the 
assets  or  substance  of  John  Fell,  pursuant  to  the  articles,  and  in  what  manner  the 
same  had  been  laid  out  or  applied,  or  in  whose  hands  the  same  then  remained,  or  a« 
■ought  a  discovery  from  the  respondent,  whether  an  account  was  stated  and  settled 
between  the  said  Samud  Barker,  Hans  Thomas  Fell,  and  the  respondent,  touching 
the  real,  or  any  part  of  the  personal  estate  of  the  said  John  Fell,  or  what  appeared 
thereby,  or  whether  any  money  was  paid  to  the  said  Samuel  Barker,  as  part  of  the 
personal  estate  of  the  said  John  Fell,  for  the  uses  in  the  said  articles: 
And  as  to  the  relief  prayed  by  the  bill,  the  respondent  pleaded ;  and  for  plea  said, 
that  on  the  4th  of  October  1738,  a  marriage  was  had  between  him  and  the  said 
Elizabeth,  daughter  of  the  said  John  Fell,  and  that  previous  thereto  indentured 
articles  were  executed  by  the  said  parties,  and  he  set  forth  the  articles  verbatim. 
That  there  were  no  other  articles  executed  previous  to  or  in  consideration  of  the  said 
marriage,  and  that  Elizabeth  his  late  wife  died  on  the  17tfa  of  November  1739,  leav- 
ing issue  by  him  Elizabeth  Parker  their  only  child,  who  died  [580]  on  the  1st  of 
April  1762,  without  leaving  any  issue;  so  that  tiiere  was  not  any  issue,  or  possibility 
of  issue  of  the  said  marriage,  nor  had  the  appellant,  as  the  respondent  was  advised 
and  believed,  any  right  or  title  to  any  sum  of  mon^,  or  to  any  lands,  or  other  interest, 
under  or  by  virtue  of  the  said  articlesi,  or  to  any  part  of  the  real  or  personal  estate 
of  the  said  John  Fell,  or  to  any  sum  payable  thereout.  And  therefore  the  respondent 
did  plead  the  several  matters  aforesaid,  in  bar  to  the  discovery  sought  by  the  bill, 
with  respect  to  the  parts  before  mentioned,  and  also  in  bar  to  the  r^ief  prayed  by 
thebiU. 

And  as  to  so  much  of  tiie  bill  as  was  not  pleaded  to,  the  respondent,  not  waiving 
the  benefit  of  his  pleas,  for  answer  said,  he  admitted,  that  Jc^m  Fell,  at  tiie  time  of  the 
respondent's  marriage  with  Elizabeth  his  daughter,  and  at  his  death,  was  seised  and 
possessed  of  a  considerable  real  and  personal  estate,  and  (amongst  other  things)  of  the 
town  and  lands  of  Ballycloughy,  by  virtue  of  the  aforesaid  lease  from  William  Disney ; 
and  believed  the  appeUant  was  not  entitled  to  any  part  of  the  sums  of  £1700,  £600, 
or  £400 ;  and  admitted,  that  after  his  death,  an  agreement  of  the  import  before  stated 
was  entered  into  between  his  son  Hans  Thomas  Fell  and  the  respondent ;  and  that 
\if  deeds  of  lease  and  release  of  such  date,  and  between  such  parties  as  before  men* 
tioned,  the  freehold  interest  in  the  said  lands  was  conveyed  to  Robert  Dobbjnn  the 
dder,  and  his  heirs,  upon  the  trusts  before  stated.  He  also  admitted,  that  the  re- 
lease recited  the  marriage  articles,  but  he  said  there  was  not  any  saving  in  the  said 
conveyance,  for  any  right  or  title  of  his  daughter  Elizabeth,  or  that  the  same,  if  any 
she  had,  should  not  be  altered.  He  likewise  admitted  it  had  been  frequently  and 
publicly  declared,  as  weU  by  himself  as  Samud  Barker,  and  many  others,  that  Eliza- 
beth his  daughter,  in  case  she  survived  him,  would,  under  the  said  marriage  articles, 
be  entitled  to  a  considerable  fortune,  to  take  effect  in  possession  immediately  after 
his  death ;  but  that  it  was  not  declared  by  him  or  others,  that  she  would  in  right  of 
the  said  John  Fell,  or  otherwise  than  as  aforesaid,  be  entitled  to  a  considerable  for- 
tune, to  take  effect  in  possession  immediately  after  the  respondent's  death,  or  that  he 
had  no  more  than  an  interest  for  life  in  such  fortune :  And  he  said  it  was  well  known 
by  the  appellant^  and  in  his  family,  long  before  he  intermarried  with  the  said  Elizar 
beth,  that  she  was  not  entitled  to  one  penny  under  the  said  articles,  but  on  the  con- 
tingency of  her  outliving  the  respondent,  and  that  the  said  articles  had  been  perused 
by  the  appellant's  father,  who  was  a  lawyer,  several  times  before  the  marriage.  He 
believed  ^e  appellant  did  pay  his  addressee  to  his  daughter,  who  was  a  minor,  and 
■aid  he  expreraed  his  disapprobation  thereof  to  Robert  Dobbyn  the  elder,  who  oon- 
fened  that  he  had  taken  notice  of  their  behaviour,  which  made  him  believe  that  there 
was  a  liking  between  them,  but  that  he  would  put  a  stu^  to  any  further  courtship. 
That  in  some  short  time  after,  viz.  on  the  9th  of  October  1760,  the  said  Elizabeth,  with- 
out the  privity  or  consent  of  the  respondent,  or  of  her  uncle  [681]  Samuel  Barker,  in 
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whose  h&ndg  she  then  was,  and  for  some  time  before  had  liyed,  eloped  in  theiifiit 
time,  and  went  off  with  the  appellant,  and  believed  they  were  married  hj  i  pc^ 
priest,  (though  they  were  protestants)  and  that  he  so  much  disapproved  of  tic  W 
haviour  of  the  appellant  and  his  daughter,  that  he  never  had  any  intenim  ri 
them,  from  the  time  of  her  elopement  to  her  deatii;  but  he  admitted,  that  he  did,  c 
the  1st  of  November  1760,  g^ve  a  consent  in  writing,  that  a  marriage  should  bejw 
licly  solemnized  between  them,  and  that  on  the  3d  of  the  same  November,  the  ipfi 
lant  and  the  respondent's  daughter  were  married,  according  to  the  oeremoDiooli 
established  church,  with  the  consent  of  the  said  Samuel  Barker,  and  othera  her  nfe 
tions  and  friends.  He  admitted,  that  some  time  after  the  marriage,  Samuel  Buk 
the  respondent,  and  tlie  said  Robert  Dobbyn  the  elder,  on  behalf  of  the  appelkitd 
his  wife,  met  at  the  house  of  Barker;  but  said,  that  such  meeting  was  to  tmk 
what  fortune  the  said  Elizabeth  would  have  been  entitled  to  if  she  survived  theiapt»' 
dent,  and  to  calculate  the  value  thereof  upon  that  supposition.  That  a  calculitia 
was  accordingly  made,  and  there  was  deducted  out  of  such  calculation  the  son  ci 
£1000,  which  the  respondent,  in  case  of  her  surviving  him,  had  a  right  brtk 
articles  to  dispose  of,  out  of  the  sums  and  effects  mentioned  in  the  articles,  ud  ik 
the  value  of  the  respondent's  life  estate  in  the  same:  Said  he  could  not  aet  foifts 
to  his  knowledge,  remembrance,  or  belief,  whether  tJie  fortune  which  the  taid  WsiA 
would  be  entitted  to,  if  she  survived  him,  had  been  reduced  by  such  dedactiou  Is 
£1755,  nor  whether  the  sums  of  £1700,  £600,  and  £400  in  the  articles  mestiotid. 
and  a  moiety  of  the  lands  of  Ballycloughy,  were  the  only  particulars  comprehesdii 
in  the  estimate ;  nor  whether  no  credit  or  allowance  had  been  given,  or  propoaed,  if 
any  money  paid  by  Hans  Fell  to  the  respondent,  or  Samuel  Barker,  since  the  drii 
of  John  Fell,  nor  what  had  been  particularly  comprehended  in  the  said  estimate;  W 
said,  he  did  not  propose  to  pay  the  appellant  the  sum  of  £1755,  or  any  Bumb^uj 
assignment  of  the  lands  of  Ballycloughy,  or  to  convey  the  said  lands  at  a  T>liuto« 
of  £2000,  provided  Robert  Dobb3m  the  elder  would  pay  him  £245,  nor  did  hebeiiw 
that  sum  was  the  difference,  or  alleged  difference,  between  the  value  of  the  Im* 
and  what  the  said  Elizabeth  would  be  entitled  to  at  the  respondent's  death;  butta 
having  valued  his  interest  in  the  said  lands  at  £2000,  which  was  upward)  of  tsV 
more  than  his  daughter,  or  the  appellant  in  her  rights  upon  the  supposititn  ixv 
surviving  him,  would  be  entitled  to,  after  the  deductions  aforesaid,  he  did,  in  «ws 
that  his  daughter  might  have  some  present  maintenance,  propose  to  the  siid  Ko''*' 
Dobbyn  the  elder,  if  he  would  then  pay  him  £200  to  assign  the  said  lands  to  thejf 
pellant  and  his  wife,  in  lieu  of  what  they  might  be  entitled  to  under  the  articlei;» 
that  the  said  Robert  the  elder,  and  the  appelant,  refused  to  agree  to  such  pi^'**''' 
He  believed  that  soon  afterwards  the  appellant  and  his  wife  did  execute  swne  in** 
[682]-ment,  by  which  they  assigned  tJie  fortune,  which  they  claimed  to  he  «"''*' 
to  under  the  articles,  to  tlieir  uncle  Cornelius  Bolton,  esq.  as  a  trustee  for  «* 
purposes,  but  what  he  did  not  know.  He  said  he  was  advised,  that,  accordingtow 
true  meaning  of  the  articles,  he  was  entitled  to  the  whole  of  the  sums  therem  "*■ 
tioned  to  his  own  sole  use;  and  insisted,  that  the  appellant's  wife  having  '^'^'Vj 
lifetime,  no  part  of  the  said  sums  vested  in  her,  and  that  the  appellant  was  not  eetrtW 
to  the  same,  to  take  effect  after  the  respondent's  death,  but  that  the  respondat'*' 
a  right  to  dispose  thereof  as  he  should  think  proper.  _ 

On  the  24th  of  May  1764,  this  plea  came  on  to  be  argued  before  the  ^^ 
cdlor  of  Ireland ;  and  on  the  2d  of  June  following,  his  Lordship  was  pleawdtoot"' 
that  the  plea  should  be  allowed  with  costs. 

The  appellant,  apprehending  himself  to  be  greatly  prejudiced  by  '^''*'T^Iu  ' 
pealed  from  it ;  and  on  his  behalf  it  was  contended  (C.  Yorke,  W.  de  Grey),  «* 
plea  could  not  be  supported  in  point  of  form,  because  it  submitted  to  the  ^^)ji 
the  defendant  ought  not  to  be  obliged  to  discover  the  several  matters  """^ 
in  the  introduction  to  it ;  though  at  the  same  time  the  answer  diseovered  tno*    ■ 
particulars  in  contradiclion  to  the  plea.     But  if  the  plea  had  been  proper  «M 
gular  in  point  of  form,  it  is  not  usual,  nor  according  to  the  established  P'*'V^ 
Courts  of  Equity,  to  determine  upon  a  plea,  questions  of  difficult  or  doubtful  ^**^ 
tion  upon  deeds,  against  a  plaintiff,  (though  the  appellant  conceived  that  is  ^^  ^ 
the  true  construction  of  the  deed  was  clearly  in  his  favour,)  but  leave  the  nuw" 
a  more  full  discussion  and  debate  at  the  hearing  of  the  cause. 
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If  however,  the  merits  of  the  question  were  to  be  brought  under  consideration  upon 
his  plea,  it  was  appr^ended,  that  the  fortune  claimed  by  the  appellant,  as  admini»> 
arator  of  Mb  late  wife,  vested  in  her  upon  the  deatii  of  her  mc^er,  and  was  traas- 
niasible  to  her  representative;  and  that  this  question  depended  upon  the  true  con- 
■truction  of  the  marriage  articles  of  the  2d  of  October  1738,  by  which  the  fortunes 
>f  the  respondent  and  Elizabeth  Fell  were  to  be  laid  out  at  interest,  or  in  the  pur- 
dtase  of  lands,  and  settled  for  the  benefit  of  them  and  their  ittue.     That  these  articles, 
ihough  very  inaccurately  worded,  plainly  intended  to  make  different  provisions  for 
two  different  events;  the  one,  the  deatii  of  the  respondent  before  Elizabeth;  the 
>ther,  the  death  of  Elizabeth  before  the  respondent ;  with  a  difference  in  the  provision 
for  the  husband  and  wife,  in  case  of  there  being  issue  or  no  issue  of  the  marriage, 
[f  the  respondent  died  before  Elizabeth,  leaving  issue,  £700  of  the  settled  fund  was 
rabject  to  his  power ;  Elizabeth  was  to  have  £60  aryear  for  her  life,  and  subject  to 
that  provision,  the  residue  was  to  be  paid  to  or  among  the  child  or  children  of  the 
marriage,  as  Hbe  respondent  should  by  deed  or  will  appoint;  and  for  want  of  sudi 
appointment,   then   as  Elizabeth  after  his  death,  should  by  deed   appoint;   and 
for  want  of  an  appointment  by  either,  was  to  be  equally  divided  between  them. 
[683]  Upon  this  event  the  articles  were  clear,  and  there  could  not  be  a  doubt,  but  if  it 
had  happened,  the  residue  of  the  f<Hrtane  would  have  vested  in  Mrs.  Dobbyn,  as  the 
only  ohild  of  the  marrii^.     If  the  respondent  died  before  Elizabeth  without  issue, 
the  articles  were  equally  clear ;  for  in  that  case,  Elizabeth  was  to  have  a  gross  sum 
of  £1000,  and  the  clause  "  in  default  of  issue  living  at  the  death  of  Francis,"  applied 
to  this  event,  and  was  to  have  effect  in  tiie  words  of  it;  vie.  the  residue  was  to  go  to 
such  persons  as  Francis  should  by  will  appoint;  and  for  want  of  such  appointment, 
in  a  course  of  distribution.     In  the  contrary  events,  of  Elizabeth's  dying  before  the 
respondent  without  issue,  and  of  her  dying  before  him  leaving  issue,  different  pro- 
visions and  consequences  were  to  follow ;  in  oither  case,  the  respondent's  power  of 
disposition  was  enlarged  from  £700  to  £1000,  and  wi^  good  reason ;  for  the  settled 
(und  being  discharged  of  Elizabeth's  jointure,  could  better  bear  this  enlargement  of 
his  power.     If  Elizabeth  left  no  issue,  then,  as  the  wife  and  children  who  were  the 
objects  of  the  articles  would  have  failed,  the  residue  was  left  to  the  disposition  of 
law.    But  if,  on  the  other  hand,  Elizabeth  died  in  the  lifetime  of  the  respondent, 
leaving  issue,  then,  as  there  would  be  proper  objects  of  the  articles  capable  of  taking 
the  provision  intended  for  them,  the  interest  in  the  residue  of  the  settled  fund,  after 
deducting  the  £1000  whidi  the  respondent  had  a  power  over,  was  to  vest  in  such 
issue  upon  EHizabeth's  death,  and  to  take  effect  in  possession  after  the  death  of  the 
respondent.     In  this  event,  no  power  was  given  to  the  respondent  over  the  residue ; 
he  was  only  to  have  the  usufruct  for  his  life.     And  if  this  was  the  true  meaning  of  the 
articles,  it  would  follow,  in  the  event  which  had  happened,  that  upon  the  death  of 
Elizabeth,  an  interest  in  all  the  residue  of  the  settled  property,  after  deducting  the 
£1000  subjected  to  the  power  of  the  respondent,  vested  immediately  in  her  only 
child;  and  as  she  afterwards  married  the  appellant,  with  the  consent  of  the  re- 
spondent, and  of  Samuel  Barker  her  uncle  and  surviving  trustee,  and  attained  21, 
bad  issue  and  died,  such  interest  was  transmissible  to,  and  was  now  become  vested 
in  the  appellant  as  her  representative,  to  take  effect  in  possession  after  the  death  of 
the  respondent 

It  was  also  contended,  that  the  power  given  to  the  respondent  to  appoint  the 
times  when,  and  the  proportions  in  which  the  residue  of  the  settled  property  was  to 
vest  in  the  issue  of  the  marriage,  must  be  considered  as  a  power  to  be  executed  by 
him  during  the  life  of  Elizabeth,  and  consequently  to  cease  at  her  death.  And  this 
appeared  from  the  words  which  gave  the  power :  For,  Ist,  the  residue  was  to  be  subject 
to  the  provision  made  for  Elizabeth,  upon  the  contingencies  in  the  articles.  And, 
2dly,  in  default  of  the  respondent's  making  an  appointment  by  deed  or  will,  a  power 
was  given  to  Elizabeth  to  appoint  by  deed :  But  she  could  neither  enjoy  the  provision 
ittade  for  her  by  the  articles,  nor  execute  her  power  of  appointment,  unless  she  sur- 
vived the  respondent  Nor  could  it  be  reasonably  presumed,  that  when  Mr.  [584]  Fell 
was  purchasing  a  provision  for  his  grandchildren,  he  would  leave  a  power  in  his  son- 
in-law  to  defeat  them  of  that  provision  after  his  daughter's  death ;  which  he  might 
do,  if  the  execution  of  the  power  of  appointment  was  not  confined  to  the  continuance 
of  the  marriage:  For,  after  the  death  of  Elizabeth,  he  might,  to  enlarge  his  own 
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chancee,  postpone  the  execution  of  that  power  indefinitely,  whatever  the  «gB,  or 
howeyer  pressing  the  occasions  of  the  children  might  be ;  ajid  thus  the  i»ue^  or  repn- 
sentative  of  a  child  married  in  the  respondent's  lifetime,  might  be  defeated  of  & 
whole  provision,  in  favour  of  him  or  his  children  by  a  second  wife.  That  the  dime 
which  gave  the  respondent  the  power  of  disposing  of  the  residue,  in  default  of  ism 
living  at  his  death,  was  improperly  applied  to  the  event  of  his  surviving  EiabA 
and  the  issue  which  she  should  leave  ai  her  dectth ;  for  the  contrary  event,  ra.  'it 
death  of  the  respondent  before  Elizabeth,  without  issue  living,  or  in  ventn  w  mm, 
was  the  only  object  of  this  clause,  as  appeared  from  every  part  of  it  Ist^  It  sup- 
posed the  respondent  dead  before  it  could  operate.  2dly,  His  disposition  wutobe 
prevented  from  taking  effect  by  the  birth  of  a  posthumous  child ;  an  event  vhid 
necessarily  suppo-rd  th*  father  dead,  and  the  mother  living.  And,  3dly,  it  wife 
dared  to  be  subject  to  the  provision  made  for  Elizabeth ;  but  this  provision  could 
not  take  effect  till  after  the  death  of  the  respondent.  So  that  every  part  of  tk 
clause  supposed  Elizabeth  to  be  the  survivor ;  and  this  constructimi  flowed  from  ibe 
plain  meaning  of  the  words  as  they  stood  in  the  clause,  without  adding  or  rejectiiig 
a  single  letter.  It  was  also  confirmed  by  the  words  of  the  empowering  dauae  befon 
mentioned;  for  each  of  tiiese  clauses  threw  a  light  upon  the  other,  and  ahevedtiiri 
the  sole  event  to  which  both  of  them  related,  was  the  death  of  the  respondent  in  the 
lifetime  of  Elizabeth ;  whereas  the  construction  which  the  respondent  cMitended  for 
waa  inconsistent  with  the  words,  and  could  not  be  maintained  without  rejecting  oi» 
half  of  the  clauses  to  support  the  other. 

But  further :  The  fund  settled  by  the  articles  was  personal  estate,  which  wie  » 
signed  to  trustees  upon  trust,  either  to  be  laid  out  at  interest,  or  invested  in  the  pur- 
chase of  lands,  as  should  be  found  most  profitable  to  the  partaes  interested.  'Sxk 
was  no  direction  to  lay  it  out  in  one  or  other  of  these  ways,  but  an  election  wm  gin* 
to  lay  it  out  in  either ;  and  the  parties  who  had  the  greatest  interest  in  the  fmd 
chose  that  it  should  be  laid  out  at  interest,  as  yielding  greater  profit;  and  as  no  put 
thereof  had  ever  been  invested  in  the  purchase  of  lands,  it  must  now  be  considered  » 
personal  estate ;  and  in  which  light  it  was  chiefly  treated  and  disposed  of  hf  ^ 
articles  themselves.  But  it  was  conceived,  that  if  the  trust  monies  had  been  inreited 
in  the  purchase  of  lands,  and  settled  to  the  uses,  and  agreeable  to  the  intenti(m  of  the 
parties  to  the  articles,  the  respondent,  in  the  event  which  had  happened,  could  onlr 
have  been  entitled  to  an  estate  for  his  life,  with  a  power  of  charging  the  inheritonee 
with  £700  or  £1000,  and  that,  expectant  on  [685]  that  estate,  Mrs.  Dobbyn  would  hiw 
had  the  remainder  in  fee;  of  whichv  as  she  lived  to  attain  21,  she  aould  haveleriedi 
fine,  and  given  the  inheritance  to  the  appellant  her  husband,  after  the  respondent' 
death.  •  Lastly,  that  in  all  cases  of  portions  provided  for  children,  Courts  of  Equity 
wish  to  make  such  a  construction  of  deeds  and  wills,  as  vests  their  portions,  by  tM* 
they  may  be  enabled  to  marry,  or  advance  themselves  in  the  world ;  rather  tiiin,  Of 
making  them  subject  to  contingencies  and  conditions,  hold  them  in  a  state  of  ponrtj 
and  dependence  as  long  as  they  live,  and  render  their  fortunes  of  no  use  to  them. 

On  the  part  of  the  respondent  it  was  said  (F.  Norton,  A.  Forrester),  that  the  »P|mI- 
lant's  claim  was  wholly  founded  on  a  supposition,  that  his  wife,  as  being  the  «i! 
child  of  the  respondent  and  Elizabeth  FeU,  was  under  their  marriage  articieXB- 
titled  to  the  several  sums  and  effects  Uiereby  settled,  subject  only  to  the  respontart 
life  interest  therein,  and  his  power  of  disposing  of  £1000,  part  of  the  principal  B"* 
the  provision  of  the  articles  was  espress,  that,  in  default  of  issue  of  the  marri«g«  t* 
the  time  of  the  death  of  the  respondent,  the  sums  and  effects  alluded  to  should,  subject 
to  Elizabeth's  provision,  be  disposed  of  by  the  respondent  by  his  will,  and  for  want  of 
such  disposition,  go  in  a  course  of  distribution  from  him ;  which  cut  off  every  pi»- 
tence  of  right  in  tiie  appellant.  That  the  articles  were  wisely  framed  fw  securing 
the  obedience  of  the  child  or  children  to  their  father,  by  empowering  him,  if  he '«" 
issue  at  his  death,  to  divide  the  whole  amongst  them  as  he  should  think  proper;'^ 
diminish  that  whole  by  £700  or  £1000,  according  as  he  or  bis  wife  should  surviTeeW 
other,  and  he  might  think  the  children  deewved  it;  and  if  but  one  dhild,  to  ketjpii' 
in  proper  subjection  by  the  precariousness  of  its  provision,  which  the  father  mi^' 
upon  the  dutiful  behaviour  of  the  child  assure  to  him  or  her,  by  bestowing  in  M 
own  lifetime  what  he  Uiought  fit  That  the  circumstances  of  the  appellant's  mu- 
riage  were  such,  as,  even  in  a  more  doubtful  case,  would  set  his  pretensions  a  • 
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reiy  unfavourable  light;  but  there  was  no  necessity  for  recurring  to  collateral  argu- 
nents.  He  had  not  even  a  shadow  of  right  under  the  articles ;  and  those  articles, 
jeing  set  out  verbatim  in  the  respondent's  plea,  were  as  fully  before  the  Court,  as 
liey  would  have  been  upon  a  more  distant  examination.  The  Lord  Chancellor  there- 
Sore  was  clearly  right  in  stopping  at  the  first  outset  the  litigation  of  a  matter,  which, 
ttther  by  over-ruling  the  plea,  or  reserving  the  benefit  of  it  to  the  hearing,  would 
mij  have  created  further  expence,  without  the  least  variation  in  the  judgment. 

On  the  day  appointed  for  hearing  this  appeal,  the  counsel  for  the  respondent 
idmitted  at  the  bar,  that  they  were  unable  to  tupport  the  plea;  and  therefore  it  was 
>BDBRBD  and  ADjunOBD,  that  the  order  complained  of  should  be  reversed ;  and  that 
he  plea  should  stand  for  an  answer,  with  liberty  to  except,  and  save  the  benefit  to 
he  hearing.     (Jour.  vol.  31.  p.  368.) 


[686]     Case  6. — Eichard  Chalke  and  another, — Plaintiffs ;  Henry  Townlky 
Wakd, — Defendant  (in  Error)  [2l8t  May  1773]. 

A  plea  of  privil^e  is  a  plea  in  abatement,  and  should  be  offered,  in  the  first 
instance,  to  the  Court  in  which  the  suit  is  commenced,  and  cannot  afterwards 
be  introduced  by  writ  of  error. 

JuDGnaNT  of  E.  B.  and  Exchequer^hamber  affibmbd. 

At  the  General  Quarter  Sessions  for  the  county  of  Middlesex,  held  at  Hick's  Hall 
n  December  1770,  the  plaintiffs  preferred  an  indictment  against  the  defendant  and 
<wo  other  persons,  charging  them  with  wickedly  devising  to  ruin  the  plaintiff  Chalke, 
md  conspiring  to  withhold  a  debt,  alleged  to  be  due  to  him  from  one  of  the  parties ; 
ly  which  meansthey  had  wholly  ruined  Chalke. 

Having  procured  this  indictment  to  be  found  upon  their  own  evidence,  they 
tbtained  a  judge's  warrant  for  apprehending  the  defendant,  which  they  caused  to 
le  executed,  and  the  defendant  being  taken  into  custody,  was  obliged  to  give  bail 
or  his  appearance  to  answer  the  charge. 

The  indictment  being  removed  into  the  Court  of  King's  Bench,  was  brought  on 
0  trial  there  by  the  defendant,  on  the  13th  of  February  1771  j  when  no  person  ap- 
learing  in  support  of  the  prosecution,  the  defendants  were  acquitted. 

The  defendant,  in  order  to  do  justice  to  his  reputation,  and  to  recover  satisfaction 
or  the  injury  he  had  thus  received,  on  the  23d  of  April  1771,  commenced  an  action 
n  the  Court  of  King's  Bench  against  the  plaintiffs,  by  attachment  of  privilege,  as  an 
.tlomey  of  that  court,  with  which  process  the  plaintiffs  being  served,  and  not  choos- 
ng  to  appear,  common  bail  was  put  in  for  them,  according  to  the  statute,  and  a 
leclaration  was  filed  against  them,  for  having  maliciously,  and  wiljiout  any  probable 
ause,  commenced  &nd  prosecuted  the  above-mentioned  indictment  against  the  d&- 
raidant 

The  plaintiffs,  conscious  of  their  being  unable  to  make  any  defence  to  this  action, 
and  proof  of  any  probable  cause  for  the  prosecution  would  have  been  a  good  defence.) 
[id  not  think  proper  to  plead,  and  therefore  interlocutory  judgment  was  signed 
gainst  them  by  default,  and  a  writ  of  inquiry  of  dameiges  issued  ;  upon  the  execution 
■f  which,  before  the  sheriffs  of  Middlesex,  the  jury,  upon  full  proof  of  the  circum- 
tancee  of  the  case,  assessed  the  damages  at  £500. 

Several  applications  were  afterwards  made  to  the  Court  of  King's  Bench,  on 
lehalf  of  the  plaintiffs  in  error,  to  set  aside  this  judgment  and  inquisition,  for  pre- 
ended  irregularities,  and  upon  other  suggestions,  which  attempts  proved  ineffectual  ; 
Jid  in  Michaelmas  term  1771,  final  judgment  was  entered  for  £500  damages,  and 
i27  IDs.  costs. 

[587]  A  writ  of  error  was  thereupon  brought  in  the  Exchequer-chamber,  where 
he  plsintiffs  thought  fit  to  assign  only  the  general  errors,  and  in  Trinity  term  1772, 
hat  Court  a£Srmed  the  judgment. 

And  now  to  reverse  this  judgment  of  affirmance,  a  writ  of  error  was  brought  in 
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parliament,  and  the  errors  assigned  were,  1.  That  tbere  was  no  original  nit «! 
attachment  of  privilege  filed  to  warrant  the  declaration.  2.  That  there  nere  cnlj 
ten  days,  and  not  fifteen,  between  the  teste  and  return  of  one  of  the  original  vrita.  i 
That  the  original  writs  and  declarations  were  not  suffici^it  in  law  to  mainttin  tk 
action.  4.  That  the  cause  of  action  appeared  to  be  jointly  against  Oulke  id 
Chilton,  and  that  Ward  had  proceeded  by  an  attachment  of  privilege  agaiiiftttn 
jointly ;  whereas  by  the  laws  and  custom's  of  this  realm,  no  attachment  of  pririlegt 
can  issue  in  a  joint  action,  or  for  a  joint  offence.  5.  That  CSiilton,  at  the  time c>i 
exhibiting  the  bill,  was  one  of  the  attomiea  of  the  Court  of  Common  B«nch  at  \^eS' 
minster,  and  that  by  the  laws  and  customs  of  the  realm,  and  of  the  said  coart,  uJ 
the  liberties  and  privileges  of  its  attomies,  Chilton  ought  to  have  been  impleaded  in 
the  Common  Bench  only,  and  not  in  the  Court  of  Kin^s  Bench.  And  6.  That  Wud 
was  an  attorney  of  the  Court  of  Common  Bench,  and  having  exhibited  his  bill  against 
Chilton  in  the  Court  of  King's  Bench  separately  and  not  jointly,  Chfilton  vas  not 
bound  to  appear,  or  answer  the  same ;  wherefore  the  said  bill,  and  all  the  subseqQeii 
proceedings  thereon,  were  totally  void. 

No  case  was  printed,  nor  any  reasons  offered  on  behalf  of  the  plaintiffs,  in  support 
of  these  assigned  errors.  But  on  behalf  of  the  defendant  it  was  said  (J.  Wallace,  i 
Thompson),  that  supposing  no  writ  of  attachment  of  privilege  was  filed  in  this  ctM^ 
yet  the  want  of  it  would  not  be  matter  of  error ;  since  the  biU  which  was  eihibiied 
against  the  plaintiffs,  as  being  in  the  custody  of  the  Marshal,  was  the  foundatiui  of 
the  suit,  and  not  the  attachment ;  however,  the  attachment  of  privilege  was  in  M 
filed,  and  returned  upon  a  certiorari.  That  it  was  not  necessary  in  this  cmm  tc 
determine,  whether  the  fifteen  days  between  the  teste  and  return  of  an  original  *rit 
could  be  assigned  as  a  matter  of  error,  because  this  suit  was  by  bill ;  and  an  attack- 
ment  of  privilege  was  merely  in  the  nature  of  a  writ  of  latitat.  It  was  not  an  origiul 
writ ;  for  it  is  essential  to  an  original  writ,  that  it  should  issue  out  of  Uie  Couii  of 
Chancery ;  but  the  attachment  of  privilege  issues  out  of  tiie  Court  of  iving's  Bec^ 
and  is  signed  by  the  proper  officer  there,  whose  business  it  is  to  make  out  and  cip 
the  writs  of  latitat :  and  like  them  is  made  returnable  before  the  king  at  WestmiMto 
on  a  certain  day ;  whereas  original  write  are  returnable  on  a  general  return,  befiw 
the  king  himself,  wheresoever  Ms  Majesty  shall  then  be  in  England.  Upon  thisobjw- 
tion,  the  plaintiffs  in  error  have  given  judgment  against  themselves;  for  if  thept- 
sent  suit  had  been  by  original,  they  could  not  have  brought  their  writ  of  error  in  tb 
Exchequer-chamber,  but  must  have  resorted  to  Parliament  immediatdy.  That  it 
might  as  wdl  be  contended,  that,  for  an  [688]  injury  jointly  committed,  no  adJoi 
can  be  mainteined,  as  that  an  attachment  of  privilege  will  not  lie  in  such  case;  forii 
all  personal  actions,  an  attorney  has  as  much  right  to  his  writ,  as  an  unprivibgM 
person  has  to  the  ordinary  process.  With  regard  to  the  objection  founded  on  the  op- 
posed privilege  of  the  plaintiff  Chilton,  as  an  attorney  of  the  Court  of  Common  Ple» 
to  be  sued  in  that  court  only ;  it  was  submitted,  that  the  objection  came  t»o  !»«■ 
The  plea  of  privilege  is  a  plea  in  abatement,  and  should  be  offered  in  the  first  instaw 
to  the  court  in  which  the  suit  is  commenced,  and  cannot  be  introduced  by  writ  of  error. 
Besides,  it  was  apprehended,  that  in  this  case  such  plea  of  privilege  could  not  In'* 
been  supported  even  if  it  had  been  tendered  in  due  time  to  the  court  below ;  becao* 
it  is  an  established  rule,  that  an  attorney  sued  jointly  with  another  person  i»  Bjt 
entitled  to  any  privilege,  neither  is  he  when  sued  separately,  provided  the  plaintii 
in  such  action  be  an  attorney  of  another  court;  nor  was  it  material  that  the  plaintiff 
(ftiilton  happened  likewise  to  belong  to  the  court  of  which  the  defendant  »aa  as 
attorney,  since,  being  besides  an  attorney  of  another  court,  he  might  sue  in  «di« 
of  the  courte  at  his  election.  It  was  not,  however,  necessary  in  this  stage  of  the  cai* 
to  decide  what  would  have  been  the  effect  of  a  plea  of  privilege,  if  it  had  been  dulj  p* 
in,  the  plaintiffs  in  error  not  having  relied  upon  it  in  the  proper  place. 

On  the  day  appointed  for  arguing  this  writ  of  error,  counsd  appeared  for  ti* 
defendant,  but  none  for  the  plaintiffs ;  and  therefore  it  was  ordbrkd  and  adjudo* 
that  the  judgment  should  be  affirmed,  and  the  record  remitted,  and  that  the  plainti* 
should  pay  the  defendant  £50  for  his  costo  sustained  by  reason  of  bringing  the  s»i« 
writ  of  error.     (MS.  Jour,  sub  atvno  1772-3.  p.  731.) 
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Case  7. — John  Cbang  and  Wife, — Appellants  ;  John  Adams, — Respondent 

[29th  February  1776]. 

A.  bj  lectse  grants  B.  &  liberty  of  searching  and  digging  for  coals  in  certain  lands 
for  a  term  of  100  years,  rendering  an  eighth  part  of  the  coal  by  way  of  rent. 
The  colliery  is  worked  for  some  years,  and  then  discontinued.  The  person 
claiming  the  land  under  A.  begins  to  work  the  mine,  whereupon  those  claim- 
ing under  B.  file  a  bill  to  restrain  the  working,  and  for  a  discovery  of  their 
title,  in  order  to  maintain  an  action  of  trespass.  To  tliis  bill  the  defendants 
plead  in  bar,  both  to  the  discovery  and  relief,  that  B.,  and  those  claiming 
under  him,  had  ceased  working  the  colliery  for  a  space  of  55  years,  and  had 
therefore  waived  and  relinqui^ed  the  benefit  of  the  lease.  But  the  plea  was 
over-ruled,  the  matter  of  it  being  properly  determinable  at  law. 
Ordkr  of  tlie  Court  of  Exchequer  affirmed. 

In  Easter  li^-m  1775,  the  respondent  exhibited  his  bill  in  the  Court  of  Exchequer 
igsinst  the  appellants  ahd  others,  setting  forth,  tiist  William  Purnell,  deceased,  was 
n  1703,  and  for  [689]  several  years  before,  seised  in  fee  (amongst  other  freeh<Jd  lands 
iod  hereditaments)  of  the  several  closes  of  ground,  called  the  Grove,  Cr&btree  Close, 
lod  the  TyningB,  otherwise  Purndl  Tynings,  lying  in  Timsbury  in  "die  county  of 
hunerset;  and  it  beibg  in  that  year  apprehended,  that  there  was  a  considerable 
[oantity  of  ooal  under  these  lands,  Pumdl  agreed  with  one  Henry  Bull  (since  de- 
eased)  for  working  the  veins  of  coal  under  such  lands ;  and  thereupon,  by  indenture 
ated  the  2d  of  December  1703,  Purnell,  in  consideration  of  i^e  covenants,  conditions, 
eservations,  and  agreements,  thereinafter  mentioned  aoid  reserved,  did  demise  and 
nmt,  unto  tiie  said  Henry  Bull,  his  executors,  administratorB,  and  assigns,  free 
Iberty,  licence,  and  authority  to  search,  dig,  and  open  any  pit  or  pits  of  coal,  in  or 
pon  any  part  or  parcel  of  his  the  said  William  Pumell's  ground,  lying  in  Timsbury 
fmreeaid;  together  with  free  liberty  of  ingress,  egress,  and  regress,  for  any  person 
r  persoDB,  to  take  or  carry  away  all  such  coal  as  should  be  digged,  or  landed,  in  or 
pon  any  of  the  said  premises,  or  any  part  thereof ;  to  hold  the  said  coal  work,  mine, 
nd  veins  of  coal  whatsoever,  to  him  the  said  Henry  Bull,  his  executors,  administra- 
>T8,  and  assigns,  from  the  date  above  mentioned,  for  100  years  (except  as  to  the  close 
tiled  the  Grove,  which  was  to  be  only  for  1 2  years) ;  yidding  and  paying  unto  the 
ud  William  Puinidl,  his  heirs  and  assigns,  the  eighth  part,  free  wrought,  of  all  such 
Ml  as  should  be  digged,  landed,  and  sold  upon  the  said  premises,  or  any  part 
lereof ;  and  payable  once  in  a  month,  or  oftener  if  required.  And  Bull  therel]^'  cove- 
uited  to  allow  to  Purnell,  his  heirs  and  assigns,  for  trespass,  as  should  become  due 
ad  payable,  during  the  term ;  the  same  to  be  paid  half-yeariy,  and  the  gvantufn 
tereof  to  be  settled  in  manner  therein  mentioned;  and  also  to  fill  up  all  pits  as 
lould  be  by  him,  or  his  representatives,  opened  on  the  said  premises,  when  and  as 
key  ihould  become  useless,  and  to  rid  and  carry  into  some  convenient  place  in  the 
tid  ground,  aa  Purnell,  his  heirs  and  assigns,  should  direct  or  appoint,  all  such 
ibbi^  wark,  and  cavage,  as  should  be  landed  on  the  premises,  and  level  all  such 
laces  as  should  be  made  thereon ;  and  also  at  the  end  of  tiie  term  to  leave  the  bounds 
1  good  and  sufficient  repair,  as  the  same  should  be  at  the  entry  thereunto.  And 
iim^  thereby  covenanted,  that  BuU,  his  executors,  administrators,  and  assigns, 
lOuld,  and  lawfully  might  peaceably  and  quietly  have,  hold,  and  enjoy  the  said 
'anises,  and  every  part  thereof,-  to  search,  dig,  and  mine  for  coal,  during  the  term 
ereby  granted,  under  the  covenants,  reservations,  and  agreem^its,  thereby  ex- 
"esied  and  mentioned,  without  any  molestation,  interruption,  or  denial  of  him, 
B  heirs  or  assigns,  or  any  person  lawfully  claiming  under  him  or  them.  That  by 
rtueof  this  lease,  Bull  very  soon  after  entered  into  a  copartnership  with  one  Britton 
id  Hodges,  for  working  the  said  coal  mines,  and  Bull  alone,  or  with  them,  or  one  of 
em,  did  search,  dig,  and'open  a  pit  for  coal,  upon  the  said  close  called  the  Grove, 
id  worlied  the  same  about  four  or  five  years,  and  took  and  carried  away  all  the  coat 
ig  therein,  [690]  ftnd  from  time  to  time  paid  to  Thomas  Kent  clerk,  his  heirs  or 
rigns,  the  eighth  part  free  wrought  of  all  such  coal.  Tha1<  in  1708  or  1709,  they 
«ned  a  pit  for  coal  in  the  close  called  Crabtree  Close,  and  continued  to  work  the 
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same  until  the  death  of  Bull,  and  paid  from  time  to  time  to  Kent,  who  wu  onttol 
the  said  close,  the  eighth'  patrt  free  wrought  of  all  such  coal  a«  was  dug,  landed,  w 
found  thereon.  That  in,  or  soon  after  1709,  Bull  died,  having  by  his  will  gimifl 
the  residue  of  his  personal  estate  to  Ann  Bull  bis  then  wife,  and  appointed  hernk 
executrix,  who  duly  proved  the  same ;  and  she  after  his  death,  alone,  or  with  Brim 
and  Hodges,  or  one  of  them,  continued  tio  work  the  said  colliery  on  Cr&btne  Qw 
till  about  1718,  when  they  began  to  dig  for  coal  on  the  close  called  tlie  Tymiig«,d 
intended  to  have  proceeded  in  properly  working  the  same;  but  the  veins  or  drifli 
unexpectedly  diverting  their  course  from  the  Tynings  into  an  adjoining  grcHiad 
called  Dudme&d,  and  the  levri  of  the  Tynings  being  much  lower  than  that  of  tbedM 
called  the  Grove  and  Ci-abtree  Close,  they  were  prevented  from  so  doing,  and  daiiw 
from  working  the  Tynings,  on  account  of  the  great  body  of  water  that  laj  agiii* 
them.  That  Ann  Bull,  by  her  will,  dated  the  2d  of  March  1718,  gave  to  bar  to 
daughters  Mary,  Ann,  and  Eleanor,  ah  her  right  and  title  to  the  coal  worki  atlW 
bury  aforesaid,  and  elsewhere,  and  made  them  executrixes ;  and  ^e  afterwards  djii! 
in  1719,  her  said  three  daughters  duly  proved  her  will.  That  the  said  Eleanor  Bil, 
by  her  will,  dated  the  20th  of  February  1721,  gave  to  har  sisters,  Mary  and  Aii]i,iil 
her  real  and  personal  estates  whatever,  and  appointed  them  executrixes;  ud  k 
afterwards  dying  in  the  said  year  1721,  Mary  and  Ann  Bull  duly  proved  heriiH 
Tliat  in  September  1722,  Thomas  Bush  intermarried  with  Mary  Bull ;  and  bv  isda- 
ture,  dated  the  20th  of  August  1728,  the  said  Ann  Bull  the  o&er  dau^iler,  iiii«- 
sideration  of  j£100,  assigned  to  Bush  all  her  right  in  the  said  coaling  lesM^  fortb 
residue  of  "Ae  said  term.  That  by  indenture,  dated  the  2l8t  of  March  1766,  iti^ 
between  the  said  Thomas  Bush  and  Mary  his  wife  of  the  one  part,  and  the  respondeH 
of  the  other  part.  Bush  and  his  wife,  for  a  good  and  valuaUe  oonsiderstion,  utigw 
to  the  respondent,  his  executors,  administrators,  and  assigns,  the  said  mina  >•' 
coal  works,  for  the  residue  of  the  said  term.  That  William  Pumell  the  lewor,  diei 
on  the  30th  of  January  1703,  intestate,  leaving  John  Purndl  his  eldest  son  and  hen, 
who  became  thereupon  seised  of  the  said  doses,  subject  to  the  said  lease;  and  he  km 
afterwards  disposed  ofvthe  close  called  the  Grove  to  Benjamin  Bowditch  in  fe^w 
Bowditch  and  Pumell  soon  afterwards  sold  and  conveyed  the  two  closea  called  ta 
Grove  and  Crabtree  Close  to  Thomas  Kent,  clerk,  and  his  heirs,  who  aftenr&rdi  din 
leaving  Ann  (afterwards  Ann  Roach  widow)  his  only  child  and  heir  at  law.  'Hut  V 
lease  and  release,  dated  the  I7th  and  18th  of  March  1731,  Ann  Koach  amr^t'* 
doses  called  the  Grove,  Crabtree  Close,  and  the  Tynings,  to  Thomas  Short  and  Wiffi* 
Pumell,  and  their  heirs;  and  by  other  indentures  of  [591]  lease  and  releaie,di» 
the  26th  and  27th  of  March  1744,  Short  conveyed  one  moiety  of  the  gaid  thieedM 
to  Matthias  Purnell  and  his  heirs.  That  the  last  named  William  Purneil  died  i> 
August  1759,  leaving  Mary  Pumell,  spinster,  his  only  child  and  heir,  whobyl** 
and  release,  dated  the  30th  and  3lBt  of  the  said  month  of  August  1759,  conre^^ 
moiety  of  the  said  three  closes  called  the  Grove,  Crabtree  Close,  and  the  IVnin^l'' 
the  said  Matthias  Pumell  and  his  heirs.  That  Matthias  Purneil  afterwards  W- 
leaving  the  appellant  Mary  Crang,  his  only  child  and  heir,  and  having  by  hi«  "j 
devised  all  his  real  estates  to  both  the  appellants,  their  heirs  and  assigns  for  (^' 
and  that  the  appellant  John  Crang,  for  some  time  before  the  filing  of  tbe>iill<]^ 
been,  and  then  was,  in  possession  of  all  the  said  closes.  That  from  the  jw  ^"* 
until  very  lately  before  filing  the  bill,  the  mines  or  veins  of  coal,  under  d»  *• 
three  closes,  could  not  be  worked,  by  reason  of  the  great  body  of  water,  whieb  diii>( 
all  such  time  lay  therein,  and  therefore  the  said  Thomas  Bush,  and  Hair  bii*''^ 
Ann  BuU,  and  Eleanor  Bull,  after  the  death  of  Ann  Bull  the  mother,  wereohlipd" 
forbear  working  the  said  colliery,  and  they  did  not  receive  any  benefit  "ff  j* 
during  such  time.  But  as  the  working  of  the  wdliery  was  come  about  •P'^Vj 
manner  of  getting  coal  deeper  in  that  country  being  since  discovered  and  imp"'* 
Bush,  in  October  1762,  gave  notice  to  the  appellant  John  Crang,  and  to  other  pe"** 
who  claimed  a  right  to  the  said  closes  called  Crabtree  Qose  and  the  IVningi,  b>'* 
the  said  Thomas  Bush  intended  to  work  the  mines  under  the  said  lands,  in  P'"''J*J 
of  the  aforesaid  lease.  That  the  respondent,  after  he  became  entitled  to  the  ^^^. 
the  said  lease,  did,  in  July  1773,  sink  pits  on  the  close  called  the  Tynings  {ofW*^ 
the  coal  under  it ;  but  that  the  appellants,  and  the  other  defendants,  insiMd.tlut''' 
respondent  had  no  right  to  the  said  colliery,  and  therefore  they  very  shorty '"^ 
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rardg,  in  a  forcible  manner,  interrupted  and  prevented  the  respondent  and  his  work- 
sen  from  proceeding  in  the  said  coal  work;  and  that  the  appellants  had  lately 
rected  a  coal  work,  and  sunk  pits  on  the  land,  wherein  such  authority  was  by  the 
kid  lease  granted,  and  had  dug  and  opened  many  pits  in  the  said  lands  for  coed,  and 
liereby  got  great  quantities  of  coal  to  a  considerable  value,  and  continued  working 
lie  same ;  insisting,  that  the  said  lease,  or  the  right  under  it,  had  been  surrendered  up, 
rtiiat  it  was  barred  and  extinguished  by  reason  of  its  not  having  been  exercised  for 
lany  years.  In  answer  to  which,  the  respondent  by  his  bill  charged,  that  at  such 
ime  as  aforesaid,  on  account  of  the  great  body  of  water  which  lay  in  the  colliery,  it 
ecame  impracticable  to  prosecute  working  it,  and  therefore,  and  on  ajccount  of  the 
iftture  of  tiie  said  grant,  the  respondent  insisted,  that  he  ought  not  to  be  prejudiced 
r  sSected  in  his  right  to  dig  the  said  mines,  on  account  of  any  length  of  time  in- 
orred  without  having  worked  the  mines.  The  bill  also  charged,  that  if  the  appel- 
ints,  or  either  of  the  other  defendants,  were  purchasers  of  the  said  lands,  or  derived 
itle  thereto  under  [692]  purchasers  for  a  valuable  consideration,  such  purchasers 
ltd  previous  notice  of  the  said  lease,  or  of  the  right  and  claim  to  the  said  colliery ; 
od  particularly,  that  such  lease,  right,  or  claim,  was  excepted  or  mentioned  in  all  or 
lost  of  the  deeds  and  writings  under  which  the  defendants  claimed  the  lands.  That 
Iwmas  Kent  always  acquiesced  under  the  lease,  and  received  his  free  wrought  part 
r  share  of  the  coal  raised  from  the  lands,  called  the  Grove  and  Crabtree  Close,  agree- 
hle  to  the  reservation  in  the  lease.  That  tlie  respondent,  in  Hilary  term  1774, 
rought  an  action  of  trespass  in  the  Common  I'leas  against  the  appellant  John  Crang, 

0  account  of  the  obstruction  by  him  given  to  the  respondent's  working  the  coals  in 
he  said  lands  called  the  Tynings  ;  and  that  the  respondent  had  given  notice  of  trial 

1  such  action  at  the  Summer  Assizes  in  1774,  for  the  county  of  Somerset,  at  which 
ime  and  place  the  respondent  attended  with  his  attorney  and  witnesses,  in  order  that 
be  cause  might  have  been  tried ;  but  that  the  appellant  John  Crang,  knowing  that 
be  respondent  could  not  try  his  said  action  without  the  production  of  the  deeds  and 
rritings  under  which  he  derived  his  title  to  the  said  lands  called  the  Tynings,  refused 
0  produce  the  same,  although  the  respondent  had  caused  notice  in  writing  to  be  given 
0  him  for  that  purpose ;  and  that  the  said  appellant  John  Crang  then  refused  to 
idmit,  that  the  first-named  William  Purnell  deceased  was  seised  of  or  entitled  to  the 
aid  lands,  on  the  said  2d  day  of  December  1703 ;  and  that  the  respondent  being  on 
hat  account  unable  to  proceed  to  trial  of  the  said  action  at  law,  the  appellant  threat- 
ened to  enter  up  judgment  against  the  plaintiff  as  in  case  of  a  nonsuit,  pursuant  to 
he  act  of  parliament  in  that  case  made  and  provided.  And  the  bill  also  charged, 
hat  the  appellant  John  Crang  threatened  to  continue  to  work  tlie  collieries  in  the  said 
ands  and  grounds,  or  part  thereof,  and  that  he  would  never  account  with  the  plaintiff 
<w  the  produce  thereof.  And  therefore  the  bill  prayed,  that  the  respondent  might 
lave  a  full  disclosure  and  discovery  of  all  the  matters  aforesaid,  and  that  the  appel- 
anXB,  and  the  other  defendants,  might  in  particular  set  forth,  whether  the  said  lease 
>r  liberty  was  not  excepted  or  mentioned  in  all  or  some,  and  which  of  the  deeds  which 
lad  been  executed  concerning  the  said  closes,  since  1703,  and  in  what  words,  or 
whether  any  and  what  persons  or  person  had,  and  when  or  by  what  deeds  or  deed, 
n-itings  or  writing,  surrendered,  released,  or  extinguished  the  said  right  or  liberty; 
mi  that  the  appellants,  and  the  other  defendants,  might  set  forth  a  full  and  true 
)articular  of  all  deeds  and  writings  in  their  respective  custody  or  power,  in  any  ways 
«lating  to  the  said  parcels  of  land  called  the  Crabtree  Close,  and  the  Tynings,  other- 
rise  PurneQ's  Tynings,  or  to  either  of  them,  and  that  they  might  leave  all  deeds  and 
Titings  in  the  hands  of  their  clerk  in  court,  for  the  inspection  of  the  respondent,  or 
rith  liberty  for  him  to  take  copies  or  extracts  thereof,  at  his  own  expence;  and  that 
he  appellants  might  be  restrained  from  proceeding  to  judgment  against  the  reepond- 
nt,  and  also  from  working  the  said  mines. 

[69S]  To  this  bill  the  appellants  pvtt  in  a  plea  and  answer,  as  to  so  much  of  the 
»iH  as  sought  a  discovery  from  the  appellants,  whether  the  said  first-named  William 
*umell  was  in  1703,  or  at  any  other  time,  seised  or  entitled  in  fee-simple  of  or  to  tlie 
aid  three  closes,  or  any  of  them ;  and,  as  required,  the  appdlants  to  set  forth  a 
Murticular  of  all  deeds  and  writings  in  their  power,  relating  to  the  said  parcels  of 
sad,  and  to  leave  the  same  in  the  hands  of  their  clerk  in  court ;  or,  as  sought,  any 
liscovery  from  the  apprilaats  touching  such  deeds  and  writings.     The  appellants 
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pleaded,  and  for  plea  said  that,  from  the  year  1718  to  the  time  of  filing  the  bill,  uj 
person  or  persons,  having  lawful  authority,  might,  without  their  own  wilful  dfihA 
at  anytime  or  times,  and  during  all  the  said  space  of  time,  have  searched  for  and  di^ 
or  opened  any  pit  or  pits  for  coal,  in  or  upon  all  or  any  of  the  said  cloBes,  uid  dusot 
landed  coal  therein  found,  and  witli  horses,  carts,  and  carriages,  hare  ta^  aid 
carried  away  tlie  same,  without  any  impediment  arising  from  anj  water,  or  bodjti 
water,  or  any  other  cause  whatsoever,  such  person  or  persons  using  the  nme^ortae 
like  means  to  carry  off  the  water,  which  were  in  use  and  practice  in  the  jeu  lllj. 
That  according  to  the  true  construction  of  tlie  said  lease  of  the  2d  of  December  liOl 
it  appeared  to  have  been  the  true  intent  and  meaning  of  the  parties  thereto,  liuttb 
said  Henry  Bull,  the  lessee  therein,  and  his  representatives,  should  at  all  timndili' 
gently  and  duly  us6  and  prosecute  the  licence  thereby  granted,  of  digging  for  d 
landing  coal  in  the  lands  and  closes  comprised  in  the  said  lease,  to  the  eodtliitlit 
said  William  Purnell  the  lessor,  his  heirs  and  assigns,  might  continuallj  htn  ud 
receive  the  eighth  part  of  such  coals  so  landed  upon  the  said  premises,  and  sii,* 
cording  to  the  reservation  in  the  said  lease.  And  the  appellants  for  further  pk> 
said,  that  as  it  appeared  by  the  respondent's  bill,  that  no  person,  by  virtue  of  tlie aid 
lease,  had  dug  or  opened  any  pit  for  coal  in  the  said  closes,  by  reason  winreofet 
profit  whatsoever  did  or  could  accrue  to  the  lessor,  his  heirs  or  assigns,  betweecdt 
year  1718  and  the  year  1773  (being  a  period  of  55  years),  they  insisted  th»ttie» 
spondent  ought  not  to  be  assisted  by  a  Court  of  Equity,  to  obtain  a  discoTwyofinii 
matters  pleaded  to  against  the  appellants. 

This  plea  was  argued  on  the  18th  of  November  1775,  before  the  Lord  Chief  Bum. 
Mr.  Baron  Eyre,  and  Mr.  Baron  Hotham  (Mr.  Baron  Burland  being  aheent),  »1« 
the  Lord  Chief  Baron  declared  his  opinion  that  the  plea  ought  to  be  iiiloved;batllt 
two  other  Barons  dissenting,  the  Court  was  pleased  to  order  that  it  should  beoNr 
ruled. 

To  reverse  this  order  the  present  appeal  was  brought ;  and  in  support  of  the&pH 
it  waa  said  (J.  Dunning,  J.  Madocks)  to  appear  by  the  bill,  that  the  respondent conid 
not  proceed  in  his  action  of  trespass  against  the  appellants,  without  proTingitw 
trial  that  William  Purnell  was  seised  of  tlie  closes  in  question  in  1703 ;  sadtherefw 
the  principal  relief  prayed  by  the  bill  was,  that  the  appellants  might  [694]  »nwerl» 
that  fact;  if  it  should  be  admitted,  their  answer  might  be  given  in  evidence »tl* 
and  if  not  admitted,  the  bill  prayed  a  production  of  the  appellants'  titl&deeds,  w 
that  the  respondent  might  be  permitted  to  take  copies,  to  be  given  in  evidence  >t<»' 
This  part  of  the  relief  was  prayed  merely  in  aid  of  the  legal  jurisdiction;  aodliw* 
fore  tiiere  was  no  prayer  of  a  qtuinPum  damavificatus,  or  any  other  relief  raperfuf 
the  trespass  for  which  the  action  was  brought.  But  the  bill  also  added  another ra^ 
upon  which  the  Court  could  not  decree  until  the  title  was  eeteblished  at  lair.:  iisiiie»' 
an  injunction  to  restrain  the  appellante  from  working  f<H-  coals  in  the  placet  is  l''^ 
tion.  The  point  of  the  plea  was  to  oppose  tliat  part  of  the  relief  which  was  f^ 
aid  the  l^al  jurisdiction  ;  and  the  ground  of  the  plea  was,  that  there  not  having '* 
any  enjoyment  under  the  licence  stated  in  the  bill  for  a  period  of  55  years, »  Court 
Equity  ought  not  to  assist  the  respondent;  and  the  more  especially  as  thec««"¥ 
work  for  coals  for  55  years  togetlier  was  contrary  to  the  intention  of  the  P*'^*'°  ri 
original  agreement,  and  to  the  manifest  injury  of  the  appellants  and  tho*"" 
whom  they  claimed. 

But  the  respondent,  conscious  that  the  objection  of  his  neglect  and  breach  otco^ 
nant  had  weight,  alleged  by  his  biU  that  tliose  under  whom  he  claimed  were  '^'''P*^ 
by  inevitable  necessity  to  desist  from  working,  by  reason  of  the  great  body  of  «•* 
which  lay  upon  the  coal,  and  which  late  improvements  in  mining  now  enabiw 
to  carry  off.  The  plea  therefore  averred  the  contrary,  viz.  that  from  the  1^  }\ 
to  the  time  of  filing  the  bill,  the  coals  under  the  premises  might  have  been  got  ^i"'^ 
impediment  from  tlie  water,  by  the  like  means  to  carry  off  the  water  as  *«»  'V, 
and  practice  in  the  year  1718.  If  this  fact  was  not  true,  the  respondent  miglit.^ 
to  the  plea  and  dispute  it.  The  question  therefore  now  was,  Whether,  taking  » 
true  that  coals  had  during  the  55  years  been  capable  of  being  worked,  the  not  wW  _ 
them  during  that  period  was  a  sufiicieut  reason  why  a  Court  of  Equity  oughU  ^ 
interfere  to  assist  the  respondent?  If  the  deed  stated  in  the  bill,  instead  of  W^ 
mere  licence,  had  been  a  conveyance  of  the  land,  either  at  law  or  in  equity,  ti«** 
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if  limitations  of  King  James  I.  would  at  law  have  barred  the  right  of  entry ;  and  in 
iquily  would  have  been  a  bar  to  any  relief.  So  equity  follows  5ie  statute  of  limita- 
aons,  in  refusing  rdief  to  the  mortgagor  after  twenty  years  possession  in  the  mort- 
fftgee ;  for  as  it  is  the  policy  of  the  law,  so  is  it  the  policy  of  CJourta  of  Equity,  not 
o  assist  old  dormant  claims  to  affect  men's  estates.  In  liie  present  case,  there  had 
lot  only  been  a  non-user  of  55  years,  but  a  non-user  contrary  to  the  intention  of  the 
9artie8,  and  in  direct  breach  of  their  contract,  to  the  actual  detriment  of  those  who 
luring  the  55  years  had  been  the  owners  of  the  land. 

From  the  nature  of  mining  leases,  where  part  of  the  produce  of  the  mine  is  re- 
lerred  to  the  lessors,  it  cannot  be  disputed,  but  [695]  that  it  is  tiie  intention  of  the 
parties,  that  the  lessee  shall  work  the  mine ;  otherwise  the  lessor  is  wholly  without  any 
profit  arising  from  his  lease.  In  the  t^reement  in  question,  it  was  expressly  stipu- 
lated that  the  share  of  coal  reserved  should  be  paid  once  in  a  month,  or  oftener,  and 
ho  satisfaction  for  the  trespass  to  the  herbage  of  the  land  in  working  should  be  paid 
lalf-yearly :  so  that  it  was  plainly  in  the  intention  of  the  parties,  that  the  coals  should 
4e  continually  worked,  to  produce  a  profit  upon  the  lease  monthly,  and  as  that  would 
xx»8ion  an  injury  to  the  land,  that  such  injury  should  be  compensated  half-yearly. 
k  total  cessation  therefore  from  working  for  56  years  together,  was  an  abandonment 
>f  the  agreement  by  a  conduct  in  direct  breach  of  the  intention  of  the  parties,  and  a 
loanifest  loss  and  damage  to  the  owners  of  the  mine  during  that  period ;  and  the 
person  who  has  been  guilty  of  a  breach  of  his  agreement  wilf  uUy  for  a  numbw  of  years 
together,  U>  the  damage  of  the  otJier  contracting  party,  is  not  to  be  relieved  upon  the 
contract  in  a  Court  of  Equity ;  for  he  that  seeks  relief  in  a  Court  of  Conscience  must 
bimself  have  acted  conscientiously  in  the  matter  touching  which  he  seeks  to  be  re- 
lieved. Fc«-  these  reasons  it  was  hoped  that  the  order  would  be  reversed,  and  the  plea 
allowed. 

On  the  odier  side  it  was  said  (E.  Thurlow,  A.  Wedderbum,  6.  L.  Newnham,  W. 
iinge),  that,  laying  aside  any  objection  to  the  claim  of  the  respondent,  arising  from 
the  length  of  time  for  which  no  act  was  done  on  any  of  the  lands  under  the  lease  or 
licence  in  question,  he  would  be  clearly  and  indisputably  entitled  to  all  the  discovery 
vhich  was  attempted  to  be  avoided  or  covered  by  this  plea :  1st,  Whether  William 
Pumell,  the  lessor,  was  not,  at  the  time  of  making  the  lease,  seised  or  entitled,  in  fee 
Dr  otherwise,  of  or  to  the  closes  in  question  1  2dly,  The  particulars  of  the  deeds  and 
m-itings  relating  to  those  closes,  in  the  custody  of  the  appellants,  and  a  production  of 
thMn  for  the  inspection  of  the  respondent.  The  first  particular  was  necessary  to 
ihew  the  respondent's  right  in  those  lands,  the  lease  being  in  general  terms  of  all  the 
grmmd  of  the  lessor  in  Timsbury,  without  mentioning  any  particulars,  except  that 
in  the  habendum  there  was  mention  made  of  the  close  called  the  Grove,  as  to  which 
the  lease  was  long  since  determined,  it  being  as  to  that  only  for  twdve  years.  And 
the  second  particular  was  necessary  for  the  same  purpose,  and  also  to  shew  that  the 
appellants  derived  their  title  to  these  closes,  called  the  Crabtree  and  the  Tyninga, 
under  the  lessor  William  Purnell ;  and  further  to  shew  that  if  they  were,  or  claimed 
under  purchasers  for  valuable  considerations,  they  had  notice  of  this  lease,  or  of  the 
right  claimed  by  the  respondent. 

On  arguing  'dhis  plea  in  the  Court  of  Exchequer,  it  was  admitted,  and  it  could  not 
be  disputed,  that  this  case  did  not  fall  within  the  statute  of  limitations.  Nor  could 
the  want  of  exercise  of  the  liberty  granted,  for  a  long  number  of  years,  prejudice  the 
licence  at  law,  which  was  not  by  tlie  terms  of  the  grant  to  be  exercised  continually,  or 
at  any  stated  times,  but  generally  ;  [596]  which  must  mean  at  the  discretion  of  the 
lessee,  or  his  representatives,  and  when,  and  as  they  should  think  fit,  during  the  term. 
And  it  was  a  sufiicienit  answer  to  the  objection  in  the  plea,  that  by  the  lessee's  not  work- 
ing the  coals,  the  lessor  lost  the  profit  which  he  would  have  had  by  the  eighth  part  of 
the  coals  gotten ;  that  the  lessee,  during  the  same  time,  lost  seven  times  as  much,  and 
his  term  was  wearing  out.  But  supposing  this  want  of  exercise  of  the  liberty  to  be 
My  objection  to  the  respondent's  now  setting  it  up,  the  validity  of  it  was  proper  to  be 
determined  at  law,  by  way  of  defence  on  the  trial  of  the  respondent's  action,  but 
ought  not  to  be  set  up  in  bar  to  the  discovery  of  the  matten  here  pleaded  to ;  which 
discovery,  and  particularly  the  fact  of  the  lessor's  being  the  owner  of  the  two  closes 
in  question,  was  abscdutely  necessary  to  enable  the  respondent  to  support  that  action, 
and  bring  the  circumstance  of  the  lengtli  of  time  in  question ;  so  that  over-ruling  the 
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plea  left  the  appellants  at  full  liberty  to  have  the  benefit  of  the  length  of  timeostk 
trial  of  the  action ;  whereas  allowing  the  plea  would,  in  a  summary  way,  tot&Ujdtfriti 
the  respondent  of  an  opportunity  of  trying  his  right  at  law.  And  it  wu  conceiml 
to  be  ihe  doctrine  of  Courts  of  Equity,  tliat  tii&  ground  of  a  plea  in  bu-  totheditHmn 
was  not  so  extensive  as  a  plea  to  tlie  relief  sought  by  a  bill. 

But  the  plea,  though  bearing  that  name,  was  little  or  nothing  mon  &tt  i  it 
mur rer,  being  wholly  argumentative,  except  as  to  one  fact ;  which  was  in  genenl,  U 
the  mines  might  have  been  worked  at  any  time  from  1718  to  1773,  as  weUuDcn: 
and  that  fact  was  averred  in  the  plea,  by  way  of  denial  of  a  charge  inserted  a'k 
respondent's  bill,  as  a  reason  for  the  long  forbearance  in  working  the  mines;  ra 
that  on  account  of  the  water  therein,  it  was  impossiUe  to  work  them,  until  iiei 
methods  were  lately  invented  in  that  country  for  draining  the  water.  And  thoo^ 
on  arguing  the  plea,  it  was  insisted  by  the  appellants'  counsel,  that  the  equitjoftlx 
bill  depended  on  this  charge,  which  was  so  denied  by  the  plea :  yet  that  was  i  giwn^ 
less  argument,  it  being  confessed  by  the  respondent  that  he  had  no  other  equity  B 
entitle  him  to  the  discovery  in  dispute,  than  every  person  setting  up  &  legal  denusi 
has  to  come  into  equity  against  the  defendant  for  the  discovery  of  a  factnecemrjln 
support  his  case  on  a  trial  at  law. 

After  hearing  counsel  on  this  appeal,  it  was  ordbrbd  and  aojudokd,  thattheoiu 
should  be  dismissed,  and  the  order  ttierein  complained  of  affirmed.  (MS.  Jour,  d 
anno  1775-6.  p.  385.) 


Case  8. — Francis  Gorman,  and  others, — Appellants  ;  Wiluam  M'Culuw, 
and  others, — ResponderUs  [23d  February  1779]. 

[Mew's  Dig.  xi.  628.] 

A  defendant  to  a  bill  of  review  pleads  length  of  time,  after  the  decree,  which  I*) 
been  duly  inroUed,  and  under  which  part  of  the  estate  had  been  sold  to « i«« 
fide  purchaser,  who  had  been  in  possession  thereof  for  27  years.  Upon  irgiinj 
this  plea,  the  Court  of  Exchequer  in  Ireland  ordered,  that  the  defendant  shocli 
be  at  liberty  to  withdraw  the  same,  and  to  plead  and  demiir,  or  demur  wl- 
without  introducing  any  new  matter.  This  order,  upon  an  appMl  ** 
AFViRMED,  with  a  variation,  that  the  defendant  should  also  be  at  liiMtT " 
answer. 

The  constant  defence  to  a  bill  of  review,  for  error  apparent  upon  » to* 
has  been  said  to  be,  by  plea  of  Uie  decree,  and  demurrer  against  opening* 
inrohnent.  2  Atk.  534. ;  and  see  3  Atk.  627 :  1  Vern.  392.  Theire ««» 
however,  no  neceesi^  for  pleading  the  decree,  because  it  must  be  stated  in  W 
bill :  the  books  of  practice  contain  the  forms  of  a  demurrer  only  to  such*  »* 
and  there  are  cases  accordingly.  1  Cha,  Ca.  122:  1  P.  Wms.  139.  Amiw 
Jones  V.  Kenrick,  ante,  tit.  Mortgage,  Ca.  14;  where  it  appears  that  thei* 
fendant  pleaded  the  decree  inrolled  in  bar  of  the  first  biU,  which  did  not*" 
the  decree ;  but  demurred  alone  to  the  bill  of  review.  And  in  BSfii\  '• 
Philpot,  Dom.  Proc  Mar.  11,  1725,  the  defendant  demurred  alone  to  tti"^ 
review ;  and  the  demurrer  was  allowed,  and  the  order  affirmed  by  the  wj* 
But  see  1  C.  R.  233.  See  Mitford's  Treatise  on  Chancery  Headings,  p.  l'^ 
Where  any  matter  beyond  the  decree,  as  length  of  time,  a  purcha*  fof  ™* 
able  consideration,  or  any  other  matter,  is  to  be  offered  against  opening"  ■• 
inrolment,  that  matter  must  be  pleaded.  2  Vee.  109.  And  if  «  ^^"'° 
to  a  bill  of  review  has  been  allowed,  and  the  order  allowing  it  is  inw*''' 
is  an  effectual  bar  to  a  new  bill  of  review  on  the  same  grounds,  an''  "*| 
be  pleaded  accordingly.  2  Ch.  Ca.  133 :  1  Vern.  135,  417,  441:  JTen-ls^ 
See  Mitf.  p.  231. 
Hugh  M'Gill,  of  Kirkstown  in  the  county  of  Down,  esq.  being,  under  the  u* 

and  testament  of  his  father  James  M'Gill,  bearing  date  the  Ist  of  ^^^^^ijif. 

seised  of  divers  lands,  tenements,  and  hereditaments  in  Kirkstov'n,  Rstalia<     . 

cranmore,  BalljTiiinistragh,  Tullynagee,  and  oilier  places,  made  his  will,  b*""? 
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tbe  30t^  of  June  1690,  and  thereby  gave,  devised,  and  ordained,  {inter  alia,)  "  That 
if  the  child  (wherewith  his  wife  was  then  enseint)  should  happen  to  be  a  son,  he,  and 
Ihe  heirs  of  his  body  lawfully  begotten,  for  ever  should  have,  hold,  and  enjoy  his  the 
Mid  testator's  whole  estate  of  inheritanoe,  in  such  manner,  and  subject  to  such  charges 
in  favour  of  his  the  said  testator's  daughters,  as  therein  is  expressed.  But  if  the  said 
testator's  wife  should  not  then  be  with  child  of  a  son,  but  of  a  daughter,  and  the  said 
testator  should  not  have  a  son  who  should  live  to  be  21  years  of  age,  then  the  testator 
lid  thereby  will  and  ordain,  leave  and  bequeath  his  whole  estate  of  inheritance,  lease, 
uid  mortage,  (except  as  therein  is  mentioned,)  unto  his  daughter  Lucy  and  the  heirs 
male  of  her  body  for  ever,  under  condition  of  paying  his  debts,  and  portions  for 
rounger  daughters,  in  such  manner  as  therein  is  expressed."  And  the  testator  did 
liereby  bequeath  [698]  unto  his  daughter  Letitia  £800  sterling ;  and  if  his  wife  should 
»  delivered  of  another  daughter,  to  such  other  daughter  £400  sterling ;  and  the 
astator  appointed  Lucy  his  wife  sole  executrix,  and  departed  this  life  in  1690,  leav- 
ng  issue  the  said  Lucy  and  Letitia  his  two  daughters  named  in  his  will ;  and  the  child 
thereof  the  testator's  wife  was  ensient,  at  the  time  of  making  the  above  will,  proved 
»  be  a  daughter,  was  bom  after  her  father's  death,  and  callwl  Jane;  but  Letitia  his 
leoond  daughter  died  soon  after  her  father,  very  early  in  her  infancy. 

The  said  James  and  Hugh  M'Gill  having  in  their  respective  lifetimes  become 
ndebted  to  William  Shaw,  deceased,  (who  was  son-in-law  to  the  said  James 
If'Gill,  and  brother-in-law  to  the  said  Hugh  M'Gill,)  in  various  sums  of  money; 
md  the  said  William  Shaw  having  also  joined  with  them  in  securities  for 
everal  considerable  sums  of  money,  to  the  payment  of  which  he  then  stood 
iable,  and  for  some  of  which  he  had  their  bonds  and  counter-bonds;  the  said 
HTilliam  Shaw,  in  Hilary  term  1692,  exhibited  his  bill  in  the  Court  of  Exchequer 
kgainst  the  said  Lucy  M'Gill,  Letitia  and  Jane  M'Gill,  and  the  other  defendants 
herein  named,  praying  that  the  said  Jane  M'Gill,  and  the  said  Townley  and  his  wife, 
night  apply  the  personal  and  real  estate  of  the  said  James  and  Hugh  M'Gill  in  pay- 
nent  of  the  debts  for  which  he  had  become  and  then  stood  bound,  and  to  indemnify  the 
laid  William  Shaw  from  the  same. 

The  defendants  having  answered,  the  cause  was  at  issue,  witnesses  examined,  and 
suae  on  to  be  heard  on  the  pleadings  and  proofs  the  14th  day  of  February  1694, 
fhereupon  it  was  decreed,  that  the  said  WiUiam  Shaw  should  recover  out  of  the  said 
Fames  M'Gill's  assets,  the  several  debts  for  which  he  had  become  bound  for  the  said 
'ames,  and  the  debts  which  he  had  become  bound  for  the  said  Hugh,  out  of  the  assets 
I  Hugh ;  and  if  there  were  not  sufficient  assets,  then  out  of  said  Hugh's  real  estate : 
Lnd  it  was  referred  to  the  Chief  Remembrancer  to  ascertain  how  much  the  debts  which 
he  said  William  Shaw  had  become  bound  for  the  said  James  M'Gill  and  Hugh  M'Gill 
'espectively  amounted  to,  and  in  whose  hands  the  personal  estate  then  was ;  and  to 
ske  an  account  of  the  real  and  personal  estate  of  tiie  said  Hugh. 

The  Chief  Remembrancer  having  made  his  report,  dated  the  13th  of  June  1696,  the 
suae  came  on  to  be  heard  on  the  report  and  merits  the  20th  June  1696,  when  it  was 
lecreed,  that  the  said  William  Shaw  should  recover  against  the  defendants  the  sum 
"eported  due,  being  £2967  ISs.  6d.  debt,  with  interest  from  the  1st  of  June  then 
nstant^  with  £32  ISs.  6d.  costs ;  and  that  the  debt,  interest,  and  costs  should  be  paid 
>ut  of  the  real  and  personal  estates  of  the  said  James  and  Hugh  M'Gill ;  and  that  the 
uids  of  inheritance  and  leasehold  lands  of  the  said  Jamee  and  Hugh  should  be  liaUft 
0  the  payment  thereof ;  and  that  an  injunction  should  issue  to  put  the  said  William 
>haw  into  possession  of  the  lands  of  Ballymacarett, '  Clogher,  Tullynagee,  Bally- 
ninistragh,  and  the  miU  thereof,  part  of  the  real  estate  of  the  said  Jamee  and  [699] 
lugh  M'Gill,  in  the  county  of  Down,  subject  to  an  annuity  of  £60  a-year ;  and  that 
ipon  the  death  of  either  Jane  the  widow  of  James  M'Gill,  or  of  Lucy  the  wife  of 
'ownley,  an  injunction  should  issue  to  put  the  said  William  Shaw  in  possession  of 
uch  lands  as  either  of  them  had  in  right  of  dower,  till  the  debt,  interest,  and  costs 
hould  be  paid. 

Lucy,  the  eldest  daughter  and  heiress  of  Hugh  M'Gill,  in  July  1708,  intermarried 
rith  Robert  Johnson,  esq.  by  whom  she  had  issue  the  appellant  Robert  Johnson,  her 
Idest  son,  and  several  other  children. 

William  Shaw  died  in  1710,  and  before  his  death  made  his  wiU,  and  appointed 
'atrick  Shaw  and  John  Shaw,  both  since  deceased,  his  executors ;  which  said  Patrick 
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Shaw  survived  tbe  said  John,  and  died  in  1716,  but  before  his  death  made  bit 
will,  and  appointed  William  M'Culloch  and  William  Shaw,  eeqra.  Mid  Patrick  Agnev, 
executors ;  but  William  Shaw  the  executor  soon  after  died. 

Robert  Johnson,  the  husband  of  Lucy  the  heiress  of  Hugh  M'Gill,  died  in  SeptemW 
1720,  leaving  the  said  Lucy  his  widow,  and  i^pellants  Robert  Johnson  and  ^iabedi 
Gorman,  and  several  other  children. 

Lucy,  then  the  widow  of  Robert  Jc^son  the  father,  on  the  2l8t  June  1732,  a- 
hibited  her  bill  in  the  Court  of  Exchequer  against  William  M'Culloch  and  VitxiA 
Agnew,  the  surviving  executors  of  Patrick  Shaw,  deceased,  who  waa  tbe  anrnviog 
executor  of  William  Shaw,  and  several  others,  to  have  an  account  of  the  reois  sod 
profits  of  the  said  Lucy  M' Gill's  estate,  which  had  been  received  by  the  said  WiDiais 
Shaw  in  his  lifetime,  or  by  his  representatives ;  and  to  be  relieved  against  eertun 
errors  alleged  to  be  in  Uie  decree  which  had  been  made  on  the  20th  June  1696,  wi& 
prayer  of  general  relief.  Which  bill  th^  defendants  answered ;  but  b^ore  any  fuil^ 
proceedings  were  had,  the  said  Lucy  intermarried  with  William  Savagei,  eaq.  sad  Hit 
said  Patrick  Agnew  died. 

The  said  William  Savage  and  Lucy  his  wife^  on  the  20th  of  October  1724,  fled 
their  bill  of  revivor ;  which  bill  the  then  defendant  William  M'Culloch  and  the  otiHr 
defendants  answered.  And  the  cause  being  at  issue,  came  on  to  be  heard  upon  tk 
pleadings  and  proofs  on  the  20th  of  February  1727,  when  it  was  decreed,  that  the  Mid 
former  decree,  obtained  by  William  Shaw  in  1696,  should  be  set  aside ;  sjid  Aat  it 
should  be  referred  to  the  officer  to  report  what  bonds  and  other  siacuritieB  Williaa 
Shaw  was  bound  in  for  James  and  Hugh  M'Gill,  and  for  what  sums,  and  what  he  hid 
paid  for  principal  and  interest  on  account  thereof ;  and  that  William  M'Cullodk,  u 
representative  of  William  Shaw,  should  account  for  what  he  had  received  out  of  tbe 
r^iand  personal  estate  of  James  and  Hugh  M'Gill,  and  that  the  officer  should  emj 
on  iiie>  account  on  both  sides. 

The  respondent  William  M'Culloch,  after  this  decree^  used  all  diligence  to  hm 
the  account  settled  before  the  officer,  and  to  ob-[600]-tain  a  report;  and  for  tint 
purpose  his  agent  and  attorney  constantly  attended  the  officer,  who,  in  the  montli  of 
May  1736,  signed  a  draught  of  his  report,  whereby  he  certified  that  £7582  8s.  8^ 
was  due  to  M'Culloch  as  surviving  executor  of  Patrick  Shaw,  on  the  1st  of  November 
1734,  which  being  served  on  the  parties,  the  plaintifis  excepted  tiiereto;  and  bytite 
many  afiected  delays  on  the  part  of  William  Savage  and  Lucy  his  wife,  and  of  Luey 
Savage  after  the  death  of  her  husband,  the  exceptions  were  not  all  disposed  of,  bat 
the  account  actually  depended  before  the  officer  from  the  time  of  the  decree  in  1737 
until  the  year  1738. 

William  M'Culloch,  being  wearied  out  by  the  delays  of  Savage  in  his  lifetime,  lad 
of  Lucy  after  his  death,  agreed  with  Lucy,  the  then  only  plaintiff  in  the  suit,  to  refe 
the  stating  and  finishing  of  the  account  to  two  gentlemen,  to  be  indifferently  choseD.: 
whereupon  they,  on  the  9th  of  January  1738,  entered  into  a  submission,  wfaerebr  (B 
matters  in  difierenoe  between  them  were  referred  to  Arthur  Hill,  esq.  and  WiHiaa 
Hartson,  clerk,  provided  they  made  their  award  on  or  before  the  9th  day  of  May  tboi 
next;  which  submission  was,  on  the  23d  of  January  1738,  made  a  rule  of  Court 

The  arbitrators  accordingly  made  their  award  on  the  5th  of  May  1739,  wbcreliT, 
after  reciting  that  th^  had  examined  all  the  matters  and  things  in  the  pleadings  men- 
tioned by  each  of  the  parties,  as  well  plaintiffs  as  defendants,  and  having  duly  ood- 
sidered  the  same  and  the  proofs  offered  by  each  of  the  parties,  they  did  award  that 
Lucy  the  plaintiff  should  pay  unto  the  said  William  M'Culloch  £7000  sterling,  to 
carry  interest  from  the  Ist  May  then  instant  at  £5  per  cent ;  and  that  the  said  prin- 
cipal sum  and  interest  should  be  paid  him  on  the  1st  of  May  1740,  and  upon  payment 
of  that  sum  and  interest,  he  should  execute  to  Lucy  Savage  a  general  release  of  aO 
matters  in  dispute  between  l^em,  and  shoidd  reoonvey  to  her  all  his  right  and  title  to 
the  lands  of  Ballyministragh  and  Tullynagee  in  the  pleadings  mentioned,  or  esecoi* 
warrants  of  attorne(f  to  acknowledge  satisfaction  on  the  judgments. 

The  award  was  confirmed  the  7th  of  November  1739  ;  and  the  £7000  not  haviag 
been  paid  agreeable  to  l^e  award,  William  M'Culloch,  b«ng  the  surviving  execntOTof 
Patrick  Shaw,  on  the  16th  of  February  1741,  filed  his  bill  against  Lucy  Savage,  Robert 
Johnson,  and  others,  praying  that  the  defendants  Savage  and  Johnson  might  diaeow 
the  value  of  the  personal  estates  of  James  and  Hugh  M'Gill,  and  how  diapered  of ;  aixi 
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the  value  of  the  asaets  and  personal  estate  which  Lucy  Townle^  (formerly  the  wife  of 
Hugh  M'Gill)  died  poeseesad  of,  and  how  disposed  of ;  and  that  the  award  might  be 
carried  into  execution  by  the  decree  of  the  Court;  and  that  the  £7000  and  interest 
might  stand  a  charge  on  the  real  estates  and  leasehtrid  lands ;  o^  that  the  awnrd,  if 
Lucy  Savi^e  could  not  be  obliged  to  perform  the  same,  might  not  stand  in  William 
M'Culloch's  way,  but  that  he  might  be  at  Iibei:i7  to  proceed  in  the  account  directed 
fay  tihe  decree  in  1727 ;  and  that  [601]  the  premises,  subject  to  the  debts,  might  be 
sold  by  the  decree  of  the  Court,  for  payment  of  the  balance  due  on  such  account  for 
principal,  interest,  and  costs ;  and  the  bill,  after  particularly  enumerating  the  free- 
hold and  leasehold  estates  in  the  several  counties  of  Down  and  Wicklow,  and  in  the 
city  of  Dublin,  whereof  James  and  Hugh  M'Gill  died  seised  and  possessed,  charged, 
that  notwithstanding  the  assurances  of  Luey  Savage  that  she  would,  in  a  short 
time,  raise  the  principal  and  interest  awarded,  due  to  William  M'CuUoch,  by  sale  of 
part  of  her  estate,  yet  the  said  Lucy,  on  the  5th  of  May  1739,  (the  very  day  the  arbitra- 
tors made  their  award,)  executed  some  deed  or  conveyance  to  Robert  Johnson,  his 
heirs  and  assigns  for  ever,  of  all  those  estates  in  the  several  counties  of  Down  and 
Wicklow,  and  in  the  city  of  Dublin. 

Lucy  Savage,  on  the  24th  of  June  1742,  answered  the  bill ;  and  thereby,  amongst 
other  things,  admitted  having  entered  into  the  above-mentioned  submission,  that  the 
same  was  made  an  order  of  Court,  and  that  the  referrees  made  such  award  thereon, 
and  published  the  same  under  their  hands  and  seals  in  writing,  to  t^e  purpose  before 
set  forth,  and  that  she  acquiesced  under  the  said  award,  and  was  willing  to  acquiesce 
under  the  terms  of  the  same,  as  far  as  it  lay  in  her  power  so  to  do ;  but-  apprehended 
that  the  lands  of  Ballyministragh  and  Tullynagee,  and  the  mill  thereof,  were  then 
only  subject  to  the  plaintiff's  demand ;  and  admitted  that  James  and  Hugh  M'Gill 
were  possessed  of  such  lands  and  leases  as  in  the  bill  were  set  forth,  and  that  the  same 
came  to,  and  were  afterwards  possessed  by  her ;  and  admitted  that  she  had,  about 
the  time  in  bill  mentioned,  and  in  consideration  of  a  yearly  maintenance  to  be  given 
to  her,  and  some  other  inducements  and  considerations,  and  also  in  consideration  of 
the  natural  love  and  affection  which  she  bore  to  Robert  Johnson  her  son,  assigned  over 
to  him  all  her  estate,  and  that  he  was  then  in  the  actual  possession  and  enjoyment 
thereof ;  the  said  several  lands  having  desoepded  and  come  to  the  defendant  Lucy,  as 
heiress  of  Hugh  M'Gill,  who  was  heir  of  James  M'GiU ;  and  as  to  the  full  value  of 
such,  she  referred  to  the  answer  of  Robert  Johnson,  who  was  then  in  possession  thereof, 
and  had  also  all  the  deeds,  evidences,  and  writings  relative  thereto  in  his  possession. 

Robert  Johnson  answered  the  bill  on  the  22d  of  April  1743;  wherein,  amongst 
other  things,  he  admitted  the  award,  and  believed  that  Lucy,  or  her  agent  or  attorney, 
fay  her  ccuiseiit,  promised  that  she  woidd  raise  money  to  pay  the  £7000  by  sale  or 
mortgage  of  her  estate,  which  came  to  her  as  heiress  at  law  of  her  said  fatiier  and 
grandfather,  and  would  pay  iheA  sum  and  interest  to  the  plaintiff,  pursuant  to  the 
award. 

The  cause  being  at  issue,  came  on  to  be  heard  on  the  27th  of  November  1744,  when 
it  was  ordered,  that  the  defendants  should  examine  tiieir  witnesses,  if  any  they  had, 
the  then  next  [602]  vacation,  or,  in  default  thereof,  ibe  said  last-mentioned  cause 
should  be  set  down  to  be  heard  on  the  pleadings ;  and  on  the  30th.  January  1744-6,  on 
reading  the  order  of  27th  November  1744,  and  on  affidavit  of  the  service  tliereof, 
the  defendant  not  having  examined,  it  was  ordered,  that  the  cause  should  be  set  down 
to  be  heard  on  the  pleadings  ihe  fourth  of  the  eight  days  after  the  thejn  Hilary  term ; 
and  the  same  having  been  accordingly  set  down,  came  on  to  be  heard  the  19th  of 
Felwuary  1745,  when,  upon  reading  the  order  for  hearing  and  opening  the  plaintiffs' 
biU,  .(none  appearing  for  the  defendants  Lucy  Savage,  Robert  Johnson,  Samuel 
Madden,  and  Jane  his  wife,  who  were  served  with  subpoena  to  hear  judgment,  as  by 
affidavit  of  the  service  thereof  appeared,)  the  other  defendants  having  appeared  by 
their  respective  etttomies,  and  upon  opening  the  defendants'  answers,  it  was  ordered 
and  decreed,  that  the  award  should  be  carried  into  execution ;  and  that  the  sum  of 
£7000  so  awardled  to  be  due  to  William  M'Culloch  the  plaintiffs'  testator,  with  in- 
terest thereof,  from  the  Ist  of  May  1739,  should  be  and  stand  a  charge  upon  the  real 
estate  of  James  and  Hugh  M'Gill ;  and  that  the  said  real  estate  and  leasehold  lands 
which  James  and  Hugh  respectively  died  seised  and  possessed  of,  or  so  much  thereof 
aa  should  be  sufficient  for  that  purpose,  should  be  sold  by  the  proper  officer,  to  pay  the 
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said  £7000  and  interest:  and  it  was  referred  to  the  officer  to  audit  and  ttatttfat 
account  between  plaintiffs  and  defendants  Savage  and  Johnson,  Madden  andfi&, 
and  the  cause  to  stand  over  as  to  the  other  defendants.  I 

On  the  Ist  May  1746,  it  was  ordered,  that  the  last-meationjed  cause  BhoaUbe 
set  down  to  be  heard  on  conditional  decr^  the  first  of  the  four  days  afto-  thetks   j 
Easter  term :  and  the  same  having  accordingly  come  on,  it  was,  on  Saturday  the  33lli 
of  June  1746,  ordered,  adjudged,  and  decreed,  that  tJie  said  decrd^  of  the  \^A  \ 
February  1745  should  be  made  absolute  against  the  defendants  Lucy  S»vsg&  Bolctt  I 
Johnson,  Samuel  Madden,  and  Jane  his  wife,  and  that  the  award  should  be  carried  ibk 
execution,  and  that  the  sum  of  £7000  so  awarded  due  to  William  M'CuUoch  the  plus- 
tiff's  testator,  with  the  interest  thereof,  from  the  1st  of  May  1739,  should  stand  ncbii^ 
upon  the  real  estate  and  leasehold  lands  of  which  Jam^  and  Hug^  M'Gill  respectinlj 
died  seised  and  possessed,  and  that  the  same,  or  a  competent  part,  should  beaoUw   ' 
satisfy  the  plaintiffs'  said  demands,  with  interest:  and  it  was  thereby  reforedtDiie   ; 
Chief  Remembrancer,  or  his  deputy,  to  audit  and  state  an  account  betweraa  the  pUii-   | 
tiffs  and  the  defendants  Lucy  Savage,  Robert  Johnson,  Saunuel  Madden,  and  Jim 
his  wife,  for  the  said  sum  of  £7000  and  the  interest  thereof,  from  the  Ist  of  May  1739,   I 
at  five  and  a  half  per  cent. 

The  officer,  after  witnesses  had  bton  examined  by  the  defendants  in  aid  of  tie  . 
account  depending,  accordingly  made  up  his  report  on  the  20th  of  February  174i: 
and  thereby  reported  [603]  the  defendants,  after  all  just  allowances,  to  be  indebted  to 
the  plaintiffs  in  £8912  18s.  lOd. ;  which  report  was  confirmed  on  the  26tfa  da^of 
February  following ;  and  on  the  same  day  it  was  further  ordered,  that  the  cause  shoiU 
be  set  down  to  be  heard  on  the  officer's  general  report  and  the  merits  for  the  aeoood 
hearing-day  in  thie  then  next  Easter  term.  Accordingly,  the  cause  came  on  to  be 
heard  on  the  11th  of  May  1748;  when,  on  reading  the  order  for  hearing,  aod  u 
affidavit  of  the  service  thereof,  the  Chief  Remembrancer's  report,  and  the  oids  iv 
confirming  the  same,  it  was  ordered,  adjudged,  and  decreed,  by  the  ChanceSor, 
Treasurer,  Lord  Chief  Baron,  and  the  rest  of  the  Barons  of  tlie  Court  of  Excheqoer  is 
Ireland,  (which  decree  was  afterwards,  on  the  1 1th  May  1 748,  inrolled,)  that  the  plus- 
tiffs  should  be,  and  they  were  thereby  decreed  to  be  paid  the  said  sum  of  £8913  Mt- 
lOd.  so  reported  due  to  them,  with  interest  and  costs :  And  it  was  further  ordend 
and  decreed,  that  unless  the  said  sum  of  £8912  ISs.  lOd.  should  be  paid  to  the  plain- 
tiffs, within  six  mimths  from  tlie  said  26th  day  of  FelKiiary  1747,  being  the  tiiaeof 
confirming  the  report,  the  Chief  Remembrancer,  or  his  deputy,  should  sell  the  Itodi 
in  the  pleadings  mentioned,  or  a  competent  part  of  them,  by  public  cant,  to  the  belt 
bidder,  for  payment  thereof,  with  interest  and  costs ;  and  that  all  necessary  psrti« 
should  join  with  the  said  Chief  Remembrancer,  or  his  d^uty,  in  proper  c(MiToriiK« 
for  that  purposa 

After  several  intermediate  proceedings  a  biU  of  review  and  rev'ersal  was  filed  oa 
the  29th  of  April  1774,  in  the  names  of  Francis  Gorman,  and  Elizabeth  Gorman  otlxr- 
wise  Johnson,  his  wife,  and  of  Robert  Johnson ;  and  which  said  Elizabeth  is  by  the  bill 
described  as  daughter  and  administratrix  of  Lucy  Savage,  otherwise  Johnson,  otlier 
wise  M'Gill,  who  died  intestate,  the  grand-daughter  and  administratrix,  with  tbe  nO 
annexed,  of  Hugh  M'Gill,  against  James  M'CuUoch,  and  others,  praying  that  the  decree 
of  the  lltii  of  May  1748  might  be  reviewed  and  reversed,  for  the  several  errors  tkentoy 
assigned,  and  others  appearing  upon  the  face  of  the  decree ;  and  that  the  cause  inifbt 
be  heard  over  again,  so  as  such  decree  might  be  pronounced  therein  as  shonld  be 
agreeable  to  the  rules  of  justice  and  equity. 

James  M'CuUoch,  one  of  the  defendants  named  in  the  bill  of  review,  died,  after 
filing  the  biU,  by  reason  whereof  the  respondent  WiUiam  M'CuUoch  became  the  wr- 
viving  executor ;  who,  on  the  12th  December  1775,  swore  and  filed  a  plea  to  the  said 
bill  of  review,  wherein  he  insisted  (amongst  other  things)  upon  the  length  of  tint 
which  had  run  since  the  pronouncing  of  the  decree  of  the  1 1th  day  of  May  1748 ;  sn^ 
that,  although  26  years  had  elapsed  sincta  the  inrolment  of  that  decree,  no  paitf 
interested  had,  previous  to  the  biU  of  review,  impeached,  or  attempted  to  drav  is 
question,  either  the  said  decree  to  account  of  the  28th  June  1746,  or  the  said  final 
decree  of  the  11th  May  1748,  as  a  bar  to  the  relief  sought  l^  the  said  ImU  <i 
review. 

[604]  This  plea  came  on  to  be  argued  and  stood  ov<ar  for  the  opinion  of  tie 
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Court;  and  the  respondent  M'Culloch  having  been  advised,  that  his  plea,  from  its 
informiditj  onlj,  (not  for  want  of  sufficient  matter,)  might  ultimatdj  be  over-ruled ; 
he,  by  his  counsel,  on  the  11th  of  November  1777,  moved  the  Court  for  liberty  to 
withdraw  the  same,  upon  such  terms  as  the  Court  should  think  propM' ;  which  being 
opposed  by  the  appell&nts,  and  a  cross  notice  having  been  given  by  them,  for  leave 
to  amend  tb«(ir  bill  of  review,  and  the  business  of  both  notices  having  come  on 
together,  it  was  ordered  by  the  Court,  that  the  said  motion  ediould  stand  over  until 
the  15th  day  of  the  same  November. 

Accordingly  on  the  15th  of  November  1777,  upon  hearing  counsd  on  both  sides, 
and  upon  reading  the  decree  of  the  11th  May  1748,  it  was  ordered,  that  the  re- 
spondent M'Culloch  should  be  at  liberty  to  withdraw  his  plea,  and  to  plead  and  demur, 
or  demur  only,  to  the  said  bill  of  review  and  reversal,  without  introducing  any  new 
matter  in  such  plea,  not  contained  in  the  former  plea,  upon  payment  of  t^e  costs  of 
arguing  his  said  plea :  And  it  was  further  ordered,  that  the  appellants  (the  plaintiffs 
in  the  bill  of  review)  should  be  at  liberty  to  amend  their  said  bill  of  revi^rw  and 
reversal,  without  introducing  any  new  matter,  and  that  the  plaintiffs  in  the  bill  of 
review  should  be  at  liberty  to  bring  on  the  cause  upon  the  said  bill  of  reiview  and 
reversaL 

From  this  order  the  appellants  appealed,  and  on  their  behalf  it  was  argued  (A. 
Wedderburn,  J.  Madocks,  W.  Selwyn),  that  the  respondents'  plea  being  multifarious, 
and  having  been  argued,  ought  not  to  be  witlidrawn,  but  over-ruled.  That  if  the  re- 
spondent could  at  all  by  law  be  permitted  to  withdraw  his  plea  after  arguing,  and  to 
plead  de  novo,  t^is  order,  as  it  now  stood,  did  not  put  the  appellants  and  respondents 
upon  equal  ground ;  for,  as  the  respondent  M'Culloch  did  by  his  plea  insist  upon  length 
of  time,  acquiescence,  and  several  subsequent  facts,  thereby  introducing  every  matter 
since  the  decree,  which  could  tend  to  a  defepce,  he  was  left  at  liberty  to  re-insert  in 
his  new  plea  all  such  new  matters;  whereas  the  appellants  were  restrained  from 
shiawing  the  report  of  1761,  or  introducing  any  new  matter  by  amendment  to  con- 
tradict, account  for,  or  explain  the  several  matters  insisted  upon  hj  such  plea :  And 
therefore  the  appellants  ought  to  be  at  liberty  to  amend  their  bill,  by  adding  all  such 
charges  as  are  mentioned  in  the  affidavits  referred  to  in  the  notice ;  which  tend  to 
shew  that  the  report  of  1761  must  be  considered  as  the  final  date  of  the  decree  of 
1748,  and  that  such  decree  was  not  acquiesOad  under,  but  very  strongly  impeached, 
ever  since  1761,  by  which  decree  the  estates  were  charged  by  M'Culloch  with  large 
gums  which  never  were  paid  by  Shaw,  but  still  stood  against  the  estate. 

On  the  other  side  it  was  contended  (J.  Adair,  J.  Dunning,  E.  HiUiard),  that  the 
order  which  permitted  the  respondent  to  amend  his  plea  to  the  appellants'  bill  of 
review,  without  adding  new  matter,  was  absolutely  necessary  to  at^[606]-tain  justice 
in  this  case ;  as  otherwise,  if  that  plea  should  be  over-ruled  for  any  defect  in  matter  of 
form,  the  respondent  would  be  precluded  from  making  any  defence  upon  the  merits 
against  an  attempt  so  unjust  and  extraordinary,  as  that  made  by  the  appellant,  to 
review  and  reverse  a  decree  made  so  long  ago  as  the  year  1748,  founded  on  an  award 
made,  on  the  most  diligent  examination  and  mature  deliberation,  by  men  of  the  most 
unquestionaUe  character,  chosen  by  the  parti^ee  then  interested,  who  were  of  full  age, 
and  after  long  litigation  and  discussion  of  the  matters  in  dispute ;  and  which  decree 
was  duly  inroUed,  and  had  since  been  regularly  proceeded  upon,  and  an  actual  sale 
made  of  part  of  the  estates  to  a  bona  fde  purchaser,  who  had  been  in  possession 
thereof  for  twenty-seven  years.  That  bills  of  review  and  reversal,  by  the  invariable 
practice  of  Courts  of  Equity,  can  be  admitted  but  on  two  grounds;  either  upon 
errors  apparent  on  the  face  of  the  decree,  or  upon  matter  subsequent  and  relevant 
discovered  after  the  decree.  The  latter  ground  must  always  be  by  leave  of  the  Court, 
and  the  matter  allied  as  a  foundation  for  it  must  be  verified  by  affidavit,  and  must 
be  such  as  by  no  possibility,  or  at  least  by  no  efforts  of  reasonable  diligence,  could  have 
been  discovered  by  the  parties,  or  have  come  to  thiqir  knowledge  before  the  hearing  in 
the  original  cause.  And  even  in  cases  where  the  matter  appeared  proper  in  its 
nature,  the  Courts  have  held  length  of  time  and  acquiescence  to  be  a  very  forcible 
objection.  Whereas  in  the  present  case,  (exclusive  of  the  objection  of  time  and 
acquiescence,)  the  matters  themselves,  as  ^  forth  in  the  affidavit  adduced  in  support 
of  the  appellants'  application  for  leave  to  add  nev  matter  in  their  bill  of  review,  were 
so  far  from  coming  within  the  description  of  riew  discoveries,  within  the  rules  in- 
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▼ariaUy  observed  in  like  caaee,  that  all,  or  the  greatest  part  of  them,  were  oprealj 
stated  by  those  affidavits  to  appear  from  records,  reports,  and  proceedings,  not  only 
prior  to  the  decree  of  1748,  but  which  were  actually  before  the  Court  at  the  time  of 
making  that  decree,  and  therefore  could  give  no  ground  in  equity  for  tlie  applicatiini 
of  the.  appellants,  to  which  that  part  of  the  order  appealed  from,  which  restrained 
them  from  adding  new  matter  in  the  amieindments  of  their  bill,  referred :  And  tbat 
if  there  were  any  matters  contained  in  the  affidavits,  on  whidi  the  appellaats'  appli» 
tion  was  founded,  that  did  not  appear  from  the  records,  reports,  and  procMdingi 
already  mentioned,  but  were  all  stated  to  have  come  to  the  knowledge  of  the  partia 
by  the  report  in  1761,  the  subject-matters  of  which  report  were  all  of  them  prior  to  tit 
decree  of  1748 :  And  the  sources  from  whence  the  officer  making  that  report  drewhii 
information,  were  such  as  were  equally  accessible  to  the  parties,  as  well  before  as  afts 
the  decree  in  question,  and  were  or  ought  to  have  been  known  to  th^em ;  the  contrary  af 
which  ought  to  be  clearly  stated  -and  verified,  to  entitle  the  appdlants  to  that  in- 
dulgence from  which  they  were  justly  restrained  by  the  order  appealed  from. 

'[606]  But  after  hearing  counsd  on  this  appeal,  it  was  obdbbkd  and  Ajavvan, 
That  the  decree  complained  of  be  affirmed,  with  the  following  variations,  vis.  ate 
the  words  "  liberty  to  plead  "  insert  the  word  "  answer,"  and  leave  out  the  foUowii; 
words — "  and  demur ;"  and  after  the  words  "  or  demur  "  leave  out  the  word  "  onlj' 
and  after  the  words  "  without  their  introducing  any  matter,"  insert  the  foUovii; 
words — "  not  warranted  by  the  ord»r  of  the  14th  of  December  1773."  (MS.  Joar. 
sub  aruno  1779.  p.  296.) 
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REPORTS  of  CASES  upon  Appeals  and  Writs 
of  Error  determined  in  the  High  Court  of 
Parliament.  By  Josiah  Brown,  Barrister- 
at-Law.  Second  Edition  by  Tomlins. 
Vol.  VI. 

PLEADINGS. 

Cass  1. — Earl  of  Peterbokough,  and  others, — Appellants;  Sir  John  Ger- 
MAINE,  et  Ux, — Respondents  [24th  February  1709]. 

[Mew's  Dig.  yi.  363.     Explained  in  Uos$  v.  Anglo-Egyptian  Navigation  Co.  1866, 
L.R.  1  Ch.  116 ;  see  Tredegar  v.  Windut,  1876,  L.R.  19  Eq.  613.] 

It  is  againBt  the  known  and  eetablighed  rules  of  all  Courts  of  Equity,  that  after 
issue  joined,  publication  passed,  and  the  cause  heard,  the  same  matters,  or  the 
same  title,  should  be  drawn  into  question  again,  by  another  original  bill; 

'  for,  if  this  was  once  admitted,  it  would  introduce  perjury,  and  make  suits 
raidleSs. . 

Orders  of  the  Court  of  Chancery  affirmed. 

Notwithstanding  the  determination  of  the  former  suit,  between  the  present  appel- 
lant the  Earl,  and  the  respondent  Sir  John  (see  ante,  title  Evidence,  ca.  1.  toI.  3.  p. 
539);  the  Eari,  in  1706,  after  the  death  of  Lady  Mary,  Sir  John's  first  wife,  ex- 
hibited another  bill  in  Chancery  against  him,  to  be  relieved  touching  the  North- 
amptonshire estate,  which  the  plaintiff  claimed  under  the  settlement  of  16  Charles 
I.  and  also  as  heir  at  law  of  the  said  Lady  Mary ;  and  obtained  an  injunction  against 
the  defendant  for  staying  waste.  To  which  bill  the  defendant  pleaded  his  title  under 
several  conveyances  from  Lady  Mary,  his  late  wife ;  he  also  pleaded  the  dismission 
of  the  plaintiff's  former  bill,  and  the  a£5rmance  of  that  dismission  upon  the  appeal  to 
the  House  of  Peers.  And,  upon  arguing  this  plea,  on  the  26th  of  July  1707,  it  was 
allowed,  and  the  injunction  dissolved. 

It  was  stated  as  one  of  the  facts  in  the  former  case,  that  certain  leases  which  had 
been  granted  by  the  late  Countess  Elizabeth  to  one  Newport  were  ordered  to  be 
sealed  up,  and  deposited  with  the  Usher  of  the  Court  of  Chancery,  there  to  remain ; 
but  this  being  omitted,  and  the  Earl  having  by  some  means  obtained  the  custody 
ol  these  leases,  to  the  number  of  fifteen,  Sir  John,  made  an  application  to  the  Court 
in  the  old  cause,  that  the  Earl  might  deliver  them  up ;  and  by  an  order  of  the  21st 
of  April  1708,  the  Earl  was  accordingly  ordered  to  bring  back  the  said  fifteen  leases, 
so  as  the  same  might  be  brought  before  Sir  William  Lacon  Child,  one  of  the  Masters 
of  the  said  Court,  to  be  by  him  ddivered  over  to  the  Usher  of  the  Court,  who  was  to 
keep  them  till  further  order. 

The  Earl  being  still  dissatisfied,  in  Hilary  term  1708,  filed  another  bill  in  the 
Court  of  Chancery,  against  the  present  respondents,  to  caU  again  in  question  the 
title  of  the  Northamptonshire  estate,  [2]  and  to  be  relieved  touching  these  fifte«i 
leasee,  and  that  he  might  be  at  liberty  to  make  use  of  them  upon  any  trial  at  law. 

To  this  bill  the  defendants  pleaded  the  several  fines,  feoffments,  recoveries,  and 
settlement  of  Earl  Henry,  tiie  articles  between  him  and  Countess  Elizabeth,  and  the 
decree  in  confirmation  thereof,  the  dismission  of  the  former  bill  and  appeal,  and  a 
settlement  made  of  the  premises  by  the  defendant  Sir  John,  upon  his  marriage  with 
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the  defendant  Lady  Elizabeth,  his  wife;  and,  upon  arguing  this  plea  before tlw Lord 
Chancellor  Cowper,  on  the  18th  of  November  1709,  it  was  allowed. 

From  this  order,  and  also  from  the  former  order  of  the  Slst  of  April  1708,  tb 
plaintiffB  appealed ;  and,  on  their  behalf,  it  was  insisted  (T.  Parker,  S.  Harooort), 
that  none  of  the  leases  having  been  suffered  to  be  read  in  the  former  causes,  it  had  not 
yet  oome  before  the  Court  j  udicially  to  determine  whetiier  those  leases,  or  any  of  tlmii, 
were  made  in  breach  of  the  articles  or  decree ;  which  only  restrained  the  Counte* 
from  making  leases  to  lessen  the  rent  of  t^e  estate,  but  did  not  hinder  her  from 
making  leases  to  preserve  the  estate  in  the  name  and  family.  That  the  end  of  tie 
Earl's  bill,  which  was  formerly  dismissed,  was  to  have  the  deed  of  the  14th  Oath 
I.  set  aside  as  a  voluntary  settlement,  and  the  deed  of  the  16th  Charles  I.  estaUisbed; 
which  was  a  matter  quite  different  from  the  relief  prayed  by  the  present  bill,  and 
therefore  ought  not  to  be  set  up  as  a  bar  to  such  relief;  more  especiidly  as  in  tlie 
former  suit  the  Earl  had  not  proper  parties  to  be  relieved  touching  the  leasee:  And 
that  the  order  of  the  21st  of  April  1708  was  not  regular;  inasmuch  as  tiie  caiue 
wherein  that  order  was  made  had  been  long  before  abated  by  ibe  death  of  patties, 
and  was  not  then  revived. 
.  On  the  other  side  it  was  contended  (T.  Powys,  J.  Montague),  that  these  leatei 
having,  by  a  decree  made  so  long  since  as  the  28th  of  October  1671,  been  set  aiide; 
and,  by  virtue  of  a  subsequent  order,  been  brought  into  court  to  remain  there  till 
furUier  order.  The  Court^  on  being  informed  that  the  Earl  had  got  them  into  hit 
possession,  could  not  do  lees  than  order  them  to  be  brought  back  again,  although  then 
was  no  suit  then  depending  between  the  partiee  interested  therein  :  And  a  practiceof 
this  kind  might  have  been  justly  censured,  and  punished  as  a  contempt  of  the  Couifi 
authority.  That  the  articles  which  restrained  the  Countess  Elizabeth  from  making 
leases,  were  plain  and  express  as  to  all  leasing  whatsoever  after  the  JC2000  was  r&iied, 
during  the  life  of  .Earl  Henry,  without  his  consent,  except  for  such  terms  only  m 
should  end  at  her  death ;  and  it  was  thereby  also  provided,  that  if  the  Countess  thoold 
outlive  Earl  Henry,  the  articles  were  to  be  void,  and  in  that  case,  her  power  of  leasing 
would  have  arisen  again ;  so  that  it  was  manifestly  the  intention  of  these  artidtf. 
that  the  estate  was  to  be  kept  free  from  leases  for  the  particular  benefit  of  £iH 
Henry,  in  order  that  he  might  have  the  more  absolute  power  and  oommand  over  it, 
without  any  such  regard  had  to  the  remainder-men,  as  the  appellant  apprehended. 
That  the  [3]  decree  of  the  28th  of  October  1671,  not  only  confirmed  the  articles,  W 
expressly  set  aside  all  leases  made  contrary  thereto ;  and  the  Court  most  clearly  took 
the  leases  in  question  to  be  so  made  when  tjiey  were  ordered  to  be  brought  into  Cooit; 
at  which  time  it  was  not  so  much  as  pretended,  that  they  were  not  made  in  brescli  of 
the  articles.  That  the  Earl  sought  to  have  the  benefit  of  these  leasee,  and  to  be  ad- 
mitted to  use  them,  not  only  by  his  bill  of  Hilary  1697,  in  which  cause  theynn 
fully  put  in  issue ;  but  he  also  made  it  part  of  his  complaint,  in  his  former  appeal 
to  the  House ;  and  yet  both  his  said  bill  and  petition  of  appeal  were  dismissed.  Hitf 
no  objection  was  made  in  that  cause  for  want  of  proper  parties ;  but  both  in  tk 
Court  of  Chancery  and  in  the  House  of  Peers  it  was  defended  and  determined  spoi 
the  mere  right ;  nor  in  truth,  were  there  any  parties  wanting  to  determine  the  qM- 
tion,  whether  the  appellant  should  be  permitted  to  make  use  of  these  leases  as  agaisA 
the  then  respondents,  or  not.  That  there  was  very  good  reason  for  allowing  tlie  re- 
spondent's plea  to  the  third  bill  brought  by  the  appellant,  upon  the  same  title,  u^ 
for  the  same  estate,  it  being  against  the  known  and  established  rules  of  all  ConrU 
of  Equity,  that  after  issue  joined,  publication  passed,  and  the  cause  heard,  thetau 
matters,  or  the  same  title  should  be  drawn  into  question  again  by  another  ori^iinil 
bill;  for  if  this  was  once  admitted,  it  would  introiduce  perjury,  and  make  auits end- 
less :  And  much  less  ought  such  an  attempt  to  be  suffered  after  an  appeal  ti>  ^ 
House  of  Peers,  and  judgment  given  by  the  supreme  and  last  resort;  and  in  a  ca« 
where  the  respondents  came  in  as  purchasers  under  fines,  recoveries,  marriage«tti(° 
ments,  and  even  an  act  of  Parliament  at  so  great  a  distance  of  time  after  the  leaM 
had  been  set  aside ;  for  if,  after  such  transactions,  purchasers  could  not-  be  safe  ■< 
their  title,  nothing  could  ever  be  reduced  to  a  certainty  or  be  at  peace. 

After  hearing  counsel  for  two  days  on  this  appeal  the  House  ordered,  that » 
the  next  day  one  counsd  on  either  side  should  be  heard  to  this  point  only,  ^ 
"  Whether  the  matter  of  the  respondent's  plea,  allowed  by  the  Court  of  ChaBcaji 
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and  i^inst  which  order  of  allovaace  the  present  appeal  was  brought,  be,  as  touch- 
ing the  fifteen  leases  in  question,  in  wh<de  or  in  part,  tiie  same  matter  which  was  in 
judgment  before  the  House,  upon  the  Earl  of  Peterborough's  former  appeal,  heard 
and  judged  in  1702;"  and  counsel  having  been  heard  thereon  accordingly,  and  the 
House  being  of  opinion  it  was  the  same  matter,  it  was  therefore  ohdbbbd  and  ad- 
nnxjio,  that  the  orders  complained  of  in  the  appeal,  as  well  that  for  bringing  back 
the  lecMes  into  court,  as  that  for  the  allowance  of  the  respondent's  plea  should  be 
a£Srmed.    (Jour.  vol.  19.  p.  75,  77,  78.) 


Case  2, — Eael  of  Clanrickaed,  and  another, — Appellants;  Thomas  Bourke, 
et  Ux, — JReapondmis  [20th  January  1717]. 

Where  a  defendant  answers  to  the  same  tiling  to  which  he  insists  by  his  plea, 
that  he  ought  not  to  answer ;  the  answer  over-rules  the  plea. 

The  above  abstract  is  copied  from  i  Vin  and  2  Eq.  Ab.  The  point  of  the 
case  is  thus  stated  in  the  report  of  it  by  Comyns. 

"  A  person  restored,  after  an  attainder  for  high  treason,  shall  have  the 
same  equitable  interest  in  every  part  of  his  estate,  as  he  had  before  the 
attainder." 

The  last  order  of  the  Irish  Chancery  bevxk»ed. 

Viner,  vol.  4.  p.  442.  ca.  1.  2  Eq.  Ca.  Ab.  79.  ca.  2.  1  Comyn's  Rerp.  237. 

King  Oiarlee  II.  by  his  letters  patent,  dated  the  8th  of  April  1662,  granted 
wreral  manors,  lands,  tenements,  and  hereditaments  (charged  with  the  payment  of 
;&20,000  to  Charles  Viscount  Muskry)  unto  Rickard,  then  Earl  of  Clanrickard,  in 
tail  male ;  remainder  to  his  heirs  mtde  of  the  body  of  Ulick,  first  Earl  of  Clanrickard, 
remainder  over  to  his  right  hairs.  And  which  letters  patent  w»e  afterwards  con- 
firmed by  the  acts  of  settlement  and  etsplanation. 

Colonel  WiUiam  Bourke,  in  the  lifetime  of  his  brother  the  said  Earl  Rickard, 
married  the  Lady  Lettice  Shirley,  and  by  her  had  issue  two.sons,  Riickard,  late  Earl, 
and  the  appellant  John  ;  and,  after  her  decease  he  married  the  respondent  Hellen,  by 
Thorn  he  had  issue  three  sons,  who  all  died  without  issue,  and  two  daughters,  Mar- 
garet Viscountess  Iveagh,  and  Honora,  since  also  dead. 

In  1667,  Earl  Ri^ard  died  without  issue,  whereupon  the  honour  and  estate 
(charged  as  aforesaid)  descended  to  the  said  Colonel  WiUiMn  Bourke,  as  heir  male 
of  the  body  of  Earl  tFlick ;  and  about  nine  years  afterwards  the  Colonel,  by  deeds 
of  lease  and  rdease,  and  common  recovery,  limited  tiie  barony  of  Dunkellin  (inter 
oUa)  to  the  respondent  Countess  Hellen  for  life,  for  her  jointure,  with  remainders 
over,  and  declared,  that  in  case  the  £20,000  should  be  demanded  or  recovered,  the 
estate  thereby  settled  should  only  bear  its  proportion  thereof.  In  1678,  Earl  Wil- 
liam made  an  additional  jointure  to  Countess  Hellen  of  other  lands  and  tenements, 
in  recompenoe  of  such  part  of  her  former  jointure  as  had  been  or  might  be  evicted 
by  reason  of  incumbrances,  but  subject  to  a  power  of  revocation;  and,  inl679,  he 
made  a  settlement  of  other  part  of  the  said  estate  upon  his  sons  by  the  first  marriage ; 
and  also  made  a  provision  of  £4100  for  his  daughter  Margaret,  payable  at  the  age  of 
sixteen,  or  marriage,  but  subject  likewise  to  a  power  of  revocation. 

In  October  1687,  Earl  William  died,  and  Rickard,  his  eldest  son  by  the  first  mar- 
riage, took  possession  of  the  estate,  subject  to  tibe  £20,000,  with  a  great  arrear  of 
interest  and  several  other  incumbrances,  and  Countess  Hellen  was  kept  out  of  her 
jointure,  [6]  whereupon  great  diflerenoes  arose  in  the  family;  to  compose  which,  all 
parties  concerned  submitted  to  a  reference,  and  entered  into  bonds  to  perform  such 
award  as  the  referees  or  umpire  should  make. 

In  1688,  an  award  was  made,  ascertaining  what  proportion  of  the  estate  should 
be  applied  for  payment  of  the  debts  and  incumbrances,  and  what  part  tibereof  the 
tons  of  Earl  William  and  Countess  Hellen  should  respectivriy  enjoy ;  and  all  parties 
having  agreed  to  such  awiurd,  an  act  was  passed  in  Ireland,  by  mutual  consent,  con- 
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firming  the  same;  but  thifs  act  being  made  after  the  abdication  of  King  Junw E  tt 
was  void,  and  could  not  have  the  force  of  a  law. 

After  the  Revolution,  the  respondent  Colonel  Burke  (who  married  the  other  » 
apondent  Clountess  Hellen)  and  ih&  sons  of  Earl  William,  by  his  first  marriige, 
became  forfeiting  persons ;  but  the  Colonel  and  Earl  Rickard,  tiie  eldest  soo  of  EiH 
William  hy  his  first  wife,  were  comprised  in  the  articles  of  Limerick  and  Galvij, 
and  by  that  means  saved  their  estates ;  whereupon  tiie  respondent  Colonel  Bourke. 
in  right  of  the  other  respondent  Countess  Hellen,  entered  upon  all  the  lands  limiod 
to  her  in  jointure  by  the  settlements  of  1676  and  1678,  contrary  to  the  award,  wher^ 
she  was  to  have  a  less  proportion  of  the  lands,  until  the  debts,  portions,  and  incum- 
brances were  paid  oS ;  and  on  that  account  the  proportion  allotted  her  by  the  anrd 
was  to  be  freed  by  those  incumbrances  to  which  her  jointure  was  before  subject 

By  an  act,  11th  and  12th  William  3.  c.  2.  it  was  enacted,  "  That  all  honoun, 
manors,  and  lands,  of  what  nature  or  kind  soever,  within  the  realm  of  IreUni 
whereof  any  persons  convicted  or  attainted  of  high  treason,  or  who  should  be  to  before 
the  last  day  of  Trinity  term  1701,  were  seised,  possessed  or  entitled  to,  on  or  ma 
the  13th  of  February  1688,  should  be  vested  in  certain  trustees  therein  named,  and 
their  heirs,  in  order  to  be  sold  for  the  purposes  in  that  act  mentioned.  Prorideii 
always,  that  nothing  therein  contained  should  be  construed  to  take  away,  impescb, 
or  prejudice  any  estate,  right,  title,  interest,  etc.  which  any  person,  who  had  ben 
adjudged  to  be  entitled  to  the  benefit  of  the  articles  of  Limerick  or  Gal  way,  migiit 
claim  in  or  out  of  the  said  forfeited  estates." 

And  in  the  same  act  provision  is  made,  "  That  all  persons  (except  his  Hajei^, 
and  those  claiming  by,  from,  or  under  the  crown,  or  the  forfeiting  persong,  ud 
those  claiming  by,  from,  or  under  them)  having  any  estate,  rights  title,  interat, 
charge,  or  incumbrance  whatsoever  in  law  or  equity,  in,  to,  or  out  of  any  of  tin 
premises  so  vested  in  the  said  trustees,  should,  <mi  or  before  the  lOtb  of  Auguit  1700, 
<Miter  their  claims  before  the  said  trustees,  or  in  default  thereof  every  sudi  ertatat 
ri^t,  title,  etc.  should  be,  and  was  thereby  declared  void,  and  the  estate  liable  thereto, 
or  charged  therewith,  should  from  thenceforth  be  freed  and  discharged  of  and  fran 
the  same.  And  if  such  claim  should  not  be  allowed,  such  claimant  should  be  forever 
de-[6]-barred,  and  without  remedy ;  but  if  allowed,  the  same  should  never  afterwards 
be  impeached,  avoided,  or  called  in  question  by  the  King,  his  heirs,  or  succeaoit 
or  by  the  said  trustees,  or  any  persons  deriving  under  them." 

In  pursuance  of  this  power  to  make  claims,  Colonel  Bourke,  in  right  of  Countw 
Hellen  his  wife,  exhibited  his  claim  before  tjie  trustees,  for  all  the  lands  limited  for 
her  jointure,  by  the  said  settlements  in  1676  and  1678 ;  and  obtained  fn«i  ^ 
trustees  an  allowance  of  his  claim ;  but  no  notice  was  therein  takm  of  the  award. 

By  an  act  1  Ann.  (st.  2.  c.  21.)  intitled.  An  act  for  making  proviritm  for  At 
Protettant  children  of  the  Earl  of  Clanrickard  and  the  Lord  Bophin,  it  vai  ea- 
acted,  "  That  the  appellant  (then  called  Lord  Bophin)  and  his  heirs,  should  be^  ud 
were  thereby  restored  in  blood  and  lineage,  and  should  be  restored  to  hold,  hxn, 
and  enjoy  all  their  honours,  titles,  dignities,  and  privileges  whatsoever;  and  alltiw 
lands,  tenements,  hereditaments,  etc.  of  what  nature  or  kind  soever,  which  be  or 
they  would  have  been  entitled  unto,  in  case  he  had  not  been  attainted,  and  the  act  ef 
11th  and  12th  William  3.  had  never  been  mada" — But  provision  was  madeiethi* 
act,  that  the  appellant  should,  by  the  methods  therein  prescribed,  pay  j£25,O00totfaB 
use  of  the  public,  and  £6000  for  the  portion  of  the  wife  of  Alexander  Pendarria. 
And  in  the  same  act  is  a  clause,  "  That  all  adjudications  and  decrees  made  by  tk 
trustees  before  the  25th  of  March  1702,  for  any  part  of  the  lands,  tMiemeota,  sr 
hereditaments  of  the  said  Lord  Bophin,  should  be  as  good  and  effectual  as  if  the  said 
act  had  not  been  made ;  and  all  pretenoes,  claims,  and  demands,  to  or  for  anj  p**^ 
of  the  said  est-ato,  or  any  charge  or  incumbrance  thereon,  not  daimad  w 
allowed  by  the  trustees  (unless  the  same  was  allowed  by  this  act),  drauld  be  void,  and 
the  estate  freed  and  discharged  therefrom,  as  if  sold  by  the  said  trustees." 

In  March  1707,  the  respondent  Colonel  Bourke  exhibited  a  bill  in  tiie  Court  of 
Chancery  in  Ireland,  against  the  appellants  and  others,  to  enftMrce  the  payment  of 
the  portion  provided  for  Margaret,  afterwards  Viscountess  Iveagh,  by  the  settlement 
in  1679 ;  whereupon  the  appellants  exhibited  a  cross  bill  against  the  respondesit- 
praying,  that  the  lands  and  tenements  limited  to  thnn  might  be  exonerated  from  tb» 
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debts  and  inoumbrancoB  affecting  the  same,  pursuant  to  the  award,  and  that  the 
defendants  might  account  for  the  rente  and  profits  of  tiie  jointure  lands,  over  and 
above  what  Countess  Hellen  was  to  receive  pursuant  to  the  award,  and  to  perform  the 
said  award. 

To  this  cross  bill  tiie  respondents  pleaded  the  said  several  settlements,  fines,  and 
recoveries,  by  Earl  William ;  t^e  said  several  statutes  of  1 1th  and  12th  William  3.  and 
Irt  Ann.  and  the  allowance  of  their  claim  by  the  trustees  [in  bar  to  tlie  demand  by  the 
award  (1  Com.  Rep.  237.)] :  And,  on  arguing  thia  plea  on  the  25th  of  June  1714,  the 
then  Lord  Chancellor  of  Ireland  ordered  the  same  to  stand  for  [7]  an  answer,  with 
liberty  to  except;  but  on  a  rehearing  the  22d  of  February  1714 — 15,  the  plea  was 
allowed  with  costs. 

From  this  last  order  the  present  appeal  was  brought,  and  it  was  urged  (J.  Comyns, 

S.  Raymond)  in  support  of  it,  that  l^e  8ta;tute  1  Ann.  was  an  act  of  restitution  (not 

a  new  grant)  whereby  the  appellants  were  restored  to  their  honour  and  estate  in  the 

same  manner  as  if  tliere  had  been  no  attainder,  and  the  statute  of  11th  and  12th 

William  3.  had  never  been  made,  and  this  for  a  sum  of  £25,000  paid  by  them  for  the 

u^  of  the  public ;  that  therefore  they  ought  to  have  the  same  rights  and  advantages, 

and  consequently  the  same  benefit  from  the  award,  and  the  respondents'  agreement 

to  it,  as  if  no  forfeiture  had  been  committed ;  but  which,  if  this  plea  stood,  they 

would  be  entirdy  deprived  of.    That  the  jointure  settled  on  the  respondent  Countess 

Hellen,  in  1676  and  1678,  was  subject  to  the  debt  of  £20,000  and  other  incumbrances, 

in  proportion  to  the  rest  of  the  appellants'  estate,  and  was  no  way  discharged,  unless 

by  virtue  of  the  award :  If  then  tiie  respondents  would  take  advantage  of  the  award, 

to  excuse  themsdves  from  the  proportion  which  the  jointure-estata  ought  to  pay 

towards  such  debt  and  incumbrances ;  they  ought  to  be  bound  by  the  same  award 

with  respect  to  the  proportion  of  the  jointure-estate,  which  they  ought  to  enjoy,  and 

to  account  for  the  profits  of  any  other  part,  more  than  what  they  were  allowed  by 

the  award  to  receive.    That  by  the  proviso  in  the  statute  of  1  Ann.  the  decrees  of  the 

trustees  were  set  upon  the  same  foot,  on  which  they  stood  by  the  statute  of  11th  and 

12th  William  3. ;  whereby  those  decrees  were  final,  and  not  to  be  impeached  by  the 

Crown,  the  trustees  or  any  purchasers  under  them ;  and  all  claimants,  if  they  made 

not  their  claim  by  a  limited  time,  should  be  for  ever  barred — And,  therefore,  if  the 

£20,000  or  other  incumbrances  which  affected  the  jointure,  or  tlie  appellants'  estate, 

had  not  been  claimed  before  the  trustees,  they  had  for  ever  barred ;  but  such  claim 

being  made  and  allowed,  the  question  now,  was  not  whether  any  estate  or  charge 

upon  it,  not  claimed,  sliould  be  allowed,  but  whether  any  ctiarge  or  incumbrance, 

claimed  and  allowed,  should  not  be  satisfied,  and  apportioned  out  of  or  upon  the 

lands  liable  thereto,  in  such  manner  as  equity  should  direct,  or  as  the  parties  tiiem- 

selves,  by  any  private  agreement  had  assented  tol    And  that  it  was  a  rule  in  Courts 

of  Equity,  that  when  the  defendant  answers  to  the  same  thing,  which  he  insists  on 

by  his  plea  he  ought  not  to  answer ;  the  answer  over-ruled  tlie  plea ;  which,  it  was 

insisted,  the  respondents  had  done  in  this  case.    And  tlierefore  it  was  prayed,  that 

the  order,  allowing  the  plea,  might  be  reversed ;  and  that  the  respondents  might 

answer  in  such  manner,  as  that  the  merits  of  the  cause  might  be  heard. 

On  the  other  side  it  was  argued  (S.  Cowper,  S.  Mead),  tihat  the  allowing  the  re- 
spondents' title  to  be  good,  which  was  all  that  was  done  by  the  order  appealed  against, 
was  no  more  tlian  what  had  been  already  done  by  the  act  of  Parliament,  made  in 
favour  of  the  appellants,  and  by  which  they  were  restored  to  their  Uood  and  estates, 
rhat  [S]  even  the  present  appellants  opposed  the  allowance  of  the  pretended  award 
>y  the  trustees  for  forfeited  estates  in  Ireland,  when  the  late  Earl  Rickard,  who 
ived  tiU  about  the  year  1708,  made  some  claim  before  the  said  trustees  under  colour 
>f  that  award,  and  which  claim  was  disallowed  by  the  trustees.  That  if  the  plea 
hould  be  over-ruled,  it  would  tend  to  give  a  great  handle  to  people  to  controvert  and 
[uestion  the  decrees  of  the  said  trustees,  which  were  made  final  by  acts  of  Parliament, 
md  be  the  occasion  of  endless  suits,  to  the  almost  ruin  of  the  respondents,  as  well 
s  others  who  had  purchased  under  such  decrees.  That  if  any  such  pretended  award 
ras  made  in  1688,  it  was  not  the  part  of  a  Court  of  Equity,  ex  debito  jtistitiat,  to 
stablish  an  award ;  and,  in  the  present  case,  it  would  be  of  the  most  dangerous 
onsequence ;  since  this  pretended  award  had  been  so  long  neglected,  and  not  re- 
:arded  in  the  family ;  and  since  there  had  been  such  decrees  and  proceedings,  which 
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were  now  all  attempted,  after  so  long  an  acquieecenoe,  to  be  overturned  by  lettiii 
up  this  pretended  award. 

But,  after  hearing  counsel  on  this  appeal,  it  was  ordebbd  and  adjudgki,  thi 
the  order  complained  of  should  be  reversed ;  and  that  the  said  plea  should  atand  fo 
an  answer,  with  liberty  to  except^  according  to  the  order  of  the  said  Court  of  (hi 
eery  of  the  25th  of  June  1714.    (Jour.  v<i.  20.  p.  577.) 


.Case  3. — Robert  Kennedy  and  others, — AppellarUs ;  John  Pigott  and 
another, — Respondents  [2  2d  January  17 17]. 

A.  pleaded  an  inquisition  post  mortem  M.  F. ;  whereby  it  appeared  that  E.  F- 
under  whom  the  defendant  claimed,  was  tenant  in  tail :  the  plaintiff  objecnd 
that  the  defendant  ought  to  have  pleaded  the  tettfement,  whereby  E.  F.  w 
tenant  in  tail,  and  not  have  pleaded  that  he  was  tenant  in  tail,  as  spporeJ 
by  the  inquisition  post  mortem,  finding  the  setUemMit;  for  that  inquisitin 
could  at  most  be  oiJy  evidence  of  the  settlement,  and  a  matter  of  eridenEtij 
not  pleadable  eitlier  by  tlie  rules  of  law  or  equity.  But  this  objection  « 
over-ruled,  and  the  plea  allowed. 

Ordbr  of  the  Irish  Chancery  ArFiRUBD. 

Viner,  vol.  16.  p.  378.  ca.  9. 

By  an  inquisition  post  mortem  of  Miler  Fay,  taken  the  4th  of  September  16»i 
it  appeared  that  Garrett  Fay  was  seised  in  fee  of  several  lands  in  the  ooootT  d 
Westmeath,  in  the  kingdom  of  Ireland ;  and  that  he  and  Simon  Petit,  in  the  mocti 
of  April  1591,  conveyed  the  said  lands  to  Peter  Weldon  and  other*,  and  tharheR 
to  the  use  of  the  said  Garrett  Fay  during  his  life,  and  then  to  the  use  of  the  hein 
male  of  his  body ;  remainder  to  Miler  Fay,  brother  of  tlie  said  Garrett,  in  t»il  iii»ki 
with  fifteen  several  remainders  to  fifteen  other  persons  particularly  named  of  tk 
Bur-  [9]-name  of  Fay,  successively  in  tail  male;  with  remainder  to  the  right  hein«^ 
George  Fay,  the  father  of  the  said  Garrett  Fay. — ^That  Miler  Fay  was,  at  tiie  desiki' 
the  said  Garrett  Fay,  his  brother  and  next  heir :  that  Miler  Fay  entered  od  theiw 
lands,  and  was  seised  thereof  in  tail  male;  and  that,  on  the  7th  of  November  \&- 
Miler  Fay  died,  leaving  Edward  Fay  his  son  and  heir. 

This  Edward  Fay,  being  tenant  in  tail  of  the  said  lands,  did,  on  the  30t!i< 
January  1638,  demise  tlie  same  to  George  Aylmer  and  Richard  Nugent  for  99  j^ 
upon  certain  trusts  long  since  determined ;  and  afterwards,  in  trust  for  his  wt 
son  Garrett  Fay,  and  the  heirs  male  of  his  body ;  with  divers  remainderE  over  inf 
male  to  the  same  persona  as  were  named  in  the  settlement  of  1691. 

Edward  Fay  being  indicted  and  outlawed  for  high  treason,  on  afxount  rf ' 
Irish  rebellion  in  1641,  tlie  lands  were  seized  and  sequestered;  but  on  the 51^'' 
November  1662,  Nugent  the  surviving  lessee,  together  witJi  Garrett  Fay  theo"' 
qxie  trust  of  the  term,  exhibited  tlieir  claim  for  tlie  said  lease  before  the  <• 
sioners  appointed  to  execute  an  act,  intitled.  An  act  for  the  better  extevtioti* 
Majesties  graeiotts  declaration  for  the  settlement  of  (he  kingdom  of  Irdaai,^ 
satisfaction  of  the  several  interests  of  adventurers,  soldiers,  and  otlien,  *«*  f^F' 
there. 

This  claim  came  on  to  be  heard  before  the  said  commissioners  on  the  lii' 
March  1663  ;  when  they  declared,  that  it  appeared  to  them  that  the  said  EdwardW 
by  his  deed  dated  tlie  20th  of  January  1638,  did  demise  unto  the  said  ijioB* 
Nugent  the  said  lands  for  a  term  of  99  years,  at  the  yearly  rent  of  a  grain  of  *^ 
upon  the  said  trusts  ;  and  that  it  likewise  appeared  to  the  said  Court  th»t  Bi« 
Fay,  at  the  time  of  making  the  said  lease,  was  tenant  in  tail  male  of  the  nii  ^, 
so  that  the  said  lease,  after  the  death  of  tlie  said  Edward  Fay,  who  was  then  li" 
and  a  nocent  person,  appeared  to  the  said  Court  not  to  be  good  as  to  the  w^' 
tailed  lands:  and  thereupon  the  said  commissioners  decreed  tlie  said  Edrini^ 
to  be  a  nocent  person,  and  the  claimants  innocent;  and  that  they  wereentiSrf*' 
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benefit  of  the  said  lease,  subject  to  the  said  trusts,  but  determinable  nevertheless  on 
the  death  of  the  said  Edward  Fay. 

In  pursuance  of  the  said  act  of  Settlement,  the  reversion  of  these  lands  was,  on 
the  21st  of  February  1667,  granted  by  certificate  and  lefctera  patent  to  Thomas  Pigott 
and  Matthew  Lock  and  their  heirs,  with  a  saving  to  the  said  decree  of  innocency  of 
the  trustee  and  the  eetiui  que  trugt  of  the  said  term.  And  by  a  clause  in  the  act  of 
Explanation  it  was  enacted,  "  that  all  letters  patent  granted  by  Virtue  of  that  act, 
should  be  and  were  thereby  confirmed  to  the  several  persons  in  such  patents  named, 
according  to  their  several  estates  therein  granted,  against  the  King  and  all  other 
persons,  discharged  of  all  estates,  r^nainders,  titles,  and  interests  whatsoever,  not 
decreed  by  the  said  commissioners." 

In  1673,  Thomas  Pigott,  one  of  the  patentees,  died;  whereupon  his  moiety  of 
the  said  lands  descended  to  the  respondent  John  [10]  Pigott  as  his  son  and  heir ; 
and  Matthew  Lock,  the  other  patentee,  conveyed  his  moiety  for  a  valuable  considera- 
tion to  Henry  Monck,  the  father  of  tlie  other  respondent  Gfeorge  Monck. 

In  1686,  Edward  Fay  died,  leaving  Garrett  Fay  his  son,  who  soon  afterwards  got 
into  possession  of  the  said  lands ;  and  upon  his  death,  George  Fay  his  son,  the  father 
of  the  appellants  Mary  and  Alson,  entered  upon  the  same. 

Upon  the  death  of  Edward  Fay,  the  respondent  Pigott  and  the  said  Henry 
Monck  were  advised  that  they  had  a  right  to  enter ;  but  as  the  titles  of  Protestants 
under  the  acts  of  Settlement  and  Explanaiion  were  not  much  countenanced  in  the 
rdgn  of  King  James  II.,  they  desisted  until  after  the  Revolution ;  and  in  1691  made 
an  entiy,  and  soon  afterwards  divided  the  lands  between  them ;  and  proper  deeds  of 
partition  being  executed  on  that  occasion,  they,  in  Trinity  term  1695,  respectively 
levied  a  fine  of  each  divided  moiety. 

By  indentures  of  lease  and  release,  dated  the  8th  and  9th  of  March  1698,  the  said 
Henry  Monck,  in  consideration  of  the  marriage  of  his  son  George  (the  respondent), 
and  of  a  marriage  portion  of  £2000,  settled  his  divided  moiety  of  tiie  said  lands  on 
,  lug  said  son  George  for  life,  with  remainder  to  his  first  and  other  sons  in  tail  male. 

In  September  1711,  the  appellants  Mary  and  Alson,  as  the  daughters  and  coheirs 

.  md  also  administratrixes  of  the  said  George  Fay,  together  with  the  other  appellants 

heir  husbands,  exhibited  their  bill  in  the  Court  of  Chancery  in  Ireland  against  the 

'  wpondents;  charging  them  with  having  got  into  possession  of  the  premises  by 

_  orce,  fraud,  and  violence ;  and  therefore  praying  that  they  (the  plaintiffs)  might  be 

lecreed  to  the  possession  thereof  for  the  remainder  of  the  said  trust  term  of  99  years, 

Ad  have  an  account  of  the  rents  and  profits. 

To  this  bill  the  defendants  pleaded  the  inquisition  and  the  several  other  matters 

^  bove  stated,  and  also  the  length  of  possession,  in  bar  to  the  relief  thereby  prayed ; 

nd  by  their  answer  they  severally  denied  all  tiie  fraud,  force,  and  violence  charged 

y  the  bill. 

Qn  the  24th  of  November  1712,  these  pleas  were  argued ;  when  the  Lord  Chan- 

>  jUor  declared  that  the  statute  of  limitations  was  not  well  pleaded,  as  the  twenty 

;  ears  were  not  expired  at  the  time  of  filing  the  bill ;  and  that  as  to  the  fine  pleaded, 

'-  )  was  not  good,  because  it  should  have  been  a  fine  and  nonclaim ;  but  being  of 

•:  union  that  (he  lease  for  99  years  was  determined  by  the  death  of  Edward  Fay  the 

»  nant  in  tail,  he  was  pleased  to  allow  both  the  pleas ;  and  that  the  plaintiffs  might 

it  sply  thereto,  if  they  would,  without  costs. 

From  these  orders  the  plaintiffs  appealed ;  insisting  (E.  Northey,  R.  Raymond), 

r-  at  the  respondents  ought  to  have  pleaded  the  settlement,  whereby  Edward  Fay  was 

.'  ily  tenant  in  tail,  and  not  have  pleaded  that  he  was  tenant  in  tail  as  appeared  by 

e  inquisition  pott  mortem  finding  the  settlement;  for  that  inquisition  could  at 

ij,.  Xt  be  only  evidence  of  [11]  the  settlement,  and  a  matter  of  evidence  is  not  plead- 

^vle,  either  by  the  rules  of  law  or  equity.     That  the  statute  of  limitations  was  no  bar 

...    this  case,  the  app^ants  having  filed  their  bill,  before  the  expiration  of  20  years 

„.  wr  they  were  forced  out  of  possession.     That  as  to  the  respondent  Monck's  plead- 

\j  5  himself  to  be  a  purchaser  for  a  valuaUe  consideration,  viz.  marriage  and  por- 

|,^ii;  it  was  apprehended  to  be  no  bar  to  the  appellant's  demands,  since  he  had  not 

Pj,  aided  himself  a  purchaser  without  notice  of  the  lease,  and  the  trust  thereof;  and 

.  «n  if  he  had  so  pleaded,  yet  it  could  not  have  availed  him;  because  in  the  very 

:  :ent,  under  which  he  claimed,  there  was  a  saving  of  the  appdlant's  right:  besides, 
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eldest  son,  Nicholas  Osborne  of  Cappagh,  Roger  Osborna,  and  Sir  John  Qimbi 
London,  knight ;  and  thereupon  Sir  Richard  the  son,  as  heir  of  his  said  father, etm 
into  posseesion  of  the  premises,  and  h^  issue  John,  afterwards  Sir  John  CMxini; 
bart.  his  first  son,  and  Richard,  who  became  a  lunatic,  and  three  dsugbten,tlt 
mothers  of  the  respondents  Beverley  Usher,  John  Pomeroj,  and  John  OdeU. 

In  1663,  John  Osborne,  the  eldest  son  of  Sir  Richard  Osborne  the  son,  minid 
Elizabeth  Walsingham,  a  lady  of  little  or  no  fortune^  but  of  an  ancient  and  hoBra- 
able  family ;  and  in  1669,  Nicholas  Osborne,  his  undo,  in  consideration  of  £670piy 
by  the  said  Sir  Richard  Osborne,  his  brother,  by  a  fine  and  feoffmeDt^  connjtdd 
settled  tlie  lands  of  Ballyne  Courty,  worth  about  £40  per  ann.  to  the  use  of  the  d 
John  Osborne  and  his  wife,  and  the  heirs  male  of  his  body. 

In  consideration  of  which  settlement,  and  of  the  love  and  frieodahip  sabsilii^ 
between  these  two  brothers.  Sir  Richard,  on  the  28th  of  S^tember  1678,  entendiot 
articles  witli  his  said  brother  Nicholas ;  whereby  it  was  agreed,  that  in  cue  £t 
Richard  and  his  son  John  should  die  widiout  issue  male,  Sir  Riohaid'aeetiteM 
be  so  settled,  as  to  go  to  Nicholas  and  his  issue  male.  And  accordingly,  I7 1  f«^- 
ment  dated  the  6th  of  October  1680,  Sir  Richard,  in  pursuance  of  theie  aitieia 
settled  divers  manors  and  lands  in  the  county  of  Waterford  to  the  use  of  himself  f» 
life;  remunder  to  Dame  Elizabeth  his  wife,  for  her  life,  to  the  intent  iiiatiheoi^ 
thereout  receive  a  jointure  of  £140  per  ann. ;  [21]  r^nainder  to  the  said  Johih 
life;  remainder  to  his  first  and  other  sons  in  tail  male;  remainder  to  Nicyuh 
life;  remainder  to  Thomas  his  eldest  son  for  life;  remainder  to  Nidu^  j<o-t^ 
eldest  son  of  Thomas,  in  tail  male ;  with  other  remainders  over :  And  by  tkii  Ktik- 
ment  a  provision  was  made  for  John,  during  the  lifetime  of  his  father  Sir  Bichirf. 
anda  jointure  of  £200  per  ann.  settled  on  John's  wife ;  with  portions  for  hiadaoghn 
and  younger  children,  and  a  maintenance  of  £50  per  ann.  for  Richard,  thehinitii 

But,  afterwards.  Sir  Richard  Osborne  made  a  voluntary  settlemeDt  of  hii  eitife 
by  indenture  of  feoffment,  whereof  there  were  two  parts,  both  bearing  date  it  "j 
top,  on  the  I7th  of  April  1680,  and  one  of  them  dated  at  the  bottom,  the  iTthof  ^ 
1682  ;  whereby  he  conveyed  all  his  lands  in  the  county  of  Waterford  to  FranciiGosp 
and  Hugh  Webb,  in  fee ;  to  the  use  of  himself  for  life,  and  then  to  hi» «« '* 
Osborne,  and  the  heirs  male  of^is  body  begotten;  and  for  want  of  such  iisiie.t^"' 
use  of  Nicholas,  Sir  Richard's  brother,  in  tail  male;  remainder  in  tail  ■"^."'^ 
John  Osborne  of  London,  his  other  brother :  And  certain  lands  were  thereby  lioil" 
to  the  use  of  Sir  Richard's  lady,  as  her  jointure,  and  a  rentoharge  of  ^'^|^ 
ann.  was  appointed  for  John  Osborne's  wife,  if  she  happened  to  outlive  her  huetan'. 
another  rent-charge  of  £400  per  ann.  was  limited  in  fee  to  the  three  daugbtsi* 
Sir  Richard  ;  and  he  reserved  to  himself  a  general  power  of  revocation,  andkep"* 
parts  of  this  settlement  in  his  own  hands.  . 

After  the  making  of  this  last  settlement,  Nicholas,  the  son  of  Thom»,  ™'' 
Nicholas  Osborne  of  Carrick,  thought  fit  to  reconcile  himself  to  the  church  of  B«Ki 
which  gave  such  offence  to  Sir  Richard,  his  great  uncle,  that  he  cancelled  ^^ 
of  the  settlement,  and  by  his  will,  dated  the  20th  of  November  1684,  charged  his *« 
with  the  payment  of  £140  per  ann.  to  his  wife  Dame  Elizabeth,  during  her  lifj  "^ 
the  like  sum  to  the  wife  of  his  said  son  John,  during  her  life ;  and  on  the  2d  of  ■'"J 
following  Sir  Richard  died;  whereupon  Sir  John  Osborne,  bart  hisddeetw"' 
heir,  became  seised  of  the  premises. 

This  Sir  John  Osborne,  in  order  to  prevent  any  disputes  which  ""^'''.^'^ 
by  reason  of  the  intail  created  by  the  cancelled  deed  of  1680,  and  all  '"t^J^I 
might  happen  to  have  been  made  by  Sir  Richard,  his  grandfather,  did, '" jTr 
term  1686,  suffer  a  common  recovery  of  all  the  lands  in  the  county  of  ^'**1.  j 
and  declared  the  use  thereof  to  himself  in  fee :  He  also,  by  his  will,  dated  *''*.  t^ 
February  1699,  devised  the  said  Isinds,  by  particular  denominationa,  to  u' ""^ 
nephews  and  heirs  at  law;  namely,  the  respondents  Beverley  Usher,  P'"''**^^^ 
OdeU,  in  tail  male,  with  remainders  in  tail  male  to  their  younger  brotho*!  *'"'  , 
mainder  of  each  respective  part  to  Nicholas  Osborne  of  Carrick,  in  tail  m*!*  .j^ 
charged  the  same  with  the  payment  of  £300  per  ann.  to  Dame  Elixabe'^  W' " 
during  her  life ;  £30  per  ann.  to  his  brother  Richard,  the  lunatic ;  [22]  *'"^,  .jd 
payment  of  his  debts  and  funeral  charges,  and  portions  for  his  younger  oep''^*' 
nieces,  and  also  with  several  legacies. 
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In  April  1713,  the  said  Sir  John  Osborne  died  without  issue ;  after  whose  death 
the  respondents  Beverley  Usher,  Pomeroy,  and  Odell  entered,  and  became  seised  of 
the  premises  so  devised  to  them  reepectively  by  his  will ;  and  paid  the  Lady  Osborne 
her  annuity  of  £300  a-year,  discharged  the  testator's  debts  and  funeral  espences, 
amounting  to  £500,  and  the  portions  left  to  their  younger  brothers  and  sisters, 
amounting  to  £1660. — And  in  October  following,  Richard,  the  lunatic  and  brother 
of  Sir  John,  died  without  issue,  having  received  the  £50  per  ann.  provided  for  him 
by  the  seMlement  of  October  1680,  until  his  death. 

After  the  death  of  Sir  John  and  his  brother  Richard,  Thomas,  the  son  of  Nicholas 
their  uncle,  succeeded  to  the  title;  and  on  tiie  27th  of  January  1713  exhibited  his 
bill  in  the  Court  of  Chancery  in  Ireland  against  the  respondents,  claiming  title  under 
tie  articles  of  September  1678 ;  but  the  respondents  having  put  in  their  answers 
to  this  bill,  and  denied  that  they  ever  heard  of  any  such  articles,  Sir  Thomas  desisted 
from  any  further  proceedings  in  that  suit,  during  his  life,  though  he  lived  until  the 
20th  of  February  following. 

However,  after  the  death  of  Sir  Thomas,  his  grandson  Sir  Nicholas,  on  the  9th  of 
July  1715,  filed  a  bill  in  the  said  Court  of  Chancery  against  the  respondents,  in  order 
to  have  the  benefit  of  the  said  articles  of  September  1678,  and  of  the  settlement  of 
October  1680,  made  in  pursuance  thereof:  To  which  bill  the  respondents  put  in 
their  answer,  setting  forth  their  title  under  the  will  of  Sir  John  Osborne,  and  denying 
that  they  knew,  or  ever  heard  of  any  settlement  whatsoever,  other  than  the  voluntary 
Mttlauent  of  April  1680,  which  was  cancelled,  as  before  mentioned. 

On  the  Ist  of  June  1717,  the  cause  was  heard  before  thfe  Lord  Chancellor  of 
Ireland,  who  declared  that  the  plaintiff's  remedy  was  properly  at  law,  and  therefore 
ordered  an  ejectment  to  be  brought  by  him  for  t^ing  the  title,  if  he  thou^t  fit;  on 
which  trial  he  was  to  be  at  liberty  to  read  and  make  use  of  the  depositions  of  Lionel 
Webb,  one  of  his  witnesses,  who  had  died  since  he  had  been  examined ;  and  it  was 
ordered,  that  the  two  cancelled  deeds,  dated  at  top,  April  17,  1680,  and  one  of  them 
dated  at  the  bottom,  April  17,  1682,  and  the  other  without  date  at  bottom,  should  be 
produced  at  the  trial  by  the  respondents :  And  it  was  further  ordered,  by  consent, 
that  the  pocket>-book  of  one  Boyton,  another  of  the  plaintiff's  witnesses,  should  be 
^80  read  at  the  trial ;  and  that  tine  bill  as  to  the  respondents  Hubbert,  Eeane,  and 
James  Usher  should  be  dismissed  with  costs ;  but  the  consideration  of  costs  as  to  the 
respondents  Bevorley  Usher,  Pomeroy,  and  Odell  was  reserved  until  the  trial  should 
be  had. 

On  the  20th  of  July  following  the  cause  wa«  reheard  upon  the  petition  of  the 
respondents  Beverley  Usher,  Pomeroy,  and  Odell,  before  the  Lord  Chancdlor,  assisted 
by  the  Lord  Chief  Justice  [23]  Forster,  and  Mr.  Justice  Dolben ;  and  it  was  then  or- 
dwed,  that  the  said  Sir  Nicholas  Osborne,  tlie  plaintiff,  should  go  to  trial  in  the  Court' 
of  Common  Pleas,  in  the  then  next  Michaelmas  term,  by  a  jury  of  the  county  of 
Waterford,  upon  the  following  issue,  viz.  Whether  the  said  Sir  Richard  Osborne  en- 
tered into  the  articles  of  1678,  in  the  pleadings  mentioned,  and  both  parties  were  at 
liberty  to  make  use  of  the  depositions  of  such  witnesses  as  were  dead,  or  for  any  other 
lawful  cause  could  not  be  present  at  the  said  trial :  And,  on  the  29th  of  November 
f(^owing,  it  was  ordered,  that  the  said  trial  should  be  at  the  bar  of  the  Court  of 
Common  Pleas,  in  the  then  next  Hilary  term,  by  a  jury  of  the  county  of  Cork. 

But  the  plaintiff,  not  thinking  fit  to  take  any  proper  steps  towards  this  trial,  and 
fearing  that  the  said  issue  should  be  taken  pro  confesfo  against  him,  petitioned  for 
another  rehearing,  which  was  accordingly  granted ;  and  the  cause  coming  to  be  again 
reheard  before  the  said  Lord  Chancdlor  on  the  23d  of  May  1718,  it  was  ordered,  that 
the  said  Sir  Nicholas  Osborne  should,  in  the  then  next  Trinity  term,  bring  on  the 
said  trial,  in  respect  to  the  articles  of  1678,  in  such  manner  as  was  directed  by  the 
said  former  order,  made  on  the  first  rehearing ;  or,  that  the  issue  should  be  taken 
as  found  against  him. 

Sir  Nicholas  Osborne,  ne^eoting  to  comply  with  this  last  order,  and  the  cause 
standing  in  the  paper  of  causes  to  hd  heard,  the  Court,  on  the  4th  of  July  1718,  was 
pleased  to  order,  that  the  said  issue  should  be  taken  as  found  against  him ;  and  that 
his  bill,  as  to  the  respondents  Beverley  Usher,  Pomeroy,  and  Odell  should  be  dismissed 
with  costs. 

On  the  13th  of  January  following,  Sir  Nicholas  died  without  issue  male,  leaving 
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the  appellant  his  only  brother ;  who,  claiming  title  to  the  premises  in  queatioo,  u 
heir  male  of  the  body  of  Sir  Nicholas,  his  father,  thought  fit  to  appeal  from  the  siid 
orders  of  the  23d  of  May  and  4th  of  July  1718. 

Aud  ill  support  of  this  appeal  it  was  argued  (R.  Raymond,  T.  Lutwrche).  tktikt 
settlement  of  October  1680  appearing  in  the  cause  to  have  been  fairlr  maileui 
perfected  by  Sir  Richard  OBborne,  and  by  fraud  and  practice  of  Sir  John  Odxinii, 
who  was  but  tenant  for  life,  to  have  been  burnt  and  destroyed,  the  Court  ought  tu 
have  decreed  the  same  to  be  established ;  and  the  rattier,  because  the  respowknti 
Beverley  Usher,  Pomeroy,  and  Odeli  claimed  only  under  the  will  of  Sir  John,  tts 
was  guilty  of  the  fraud  in  suppresaing  the  settlement,  and  the  occasion  of  d^ririif 
the  plaintiff  of  his  remedy  at  law.  That  the  several  recitals  in  that  settlement  ougU in 
all  courts,  as  well  of  law  as  equity,  to  be  ta,ken  aa  true  (especially  after  such  a  loijttli 
of  time)  against  Sir  John  Osborne,  to  whom  only  an  estate  for  life  was  therebr  limited: 
and  against  the  reepondents  also,  who  only  claimed  as  volunteers  under  his  will;aiid 
therefore  the  Court  ought  not  to  have  directed  the  articles  of  1678  to  be  tried:  Bb 
if  the  Court  had  any  reason  to  conceive  »  doubt,  so  as  to  think  it  necesiaTT  to hin 
an  issue  tried,  [24]  before  a  decree  could  be  pronounced,  it  was  submitted,  that  mi 
issue  ought  to  have  been,  whetlier  the  settlement  of  the  6th  of  October  1680  Tasmide! 
Should  it  be  objected,  that  Sir  Richard  made  the  settlement  of  the  17th  of  April  M 
antecedent  to  the  settlement  of  October  1680,  and  that  though  that  first  lettleneK 
was  cancelled,  the  usee  and  estates  thereby  limited  were  not  destroved;  it  i« 
answered,  that  the  settlement  of  April  1680  was  cancelled,  because  it  was  not  in  tk 
limitation  of  its  uses  agreeable  to  the  intention  of  the  articles  of  1678,  and  therefore 
Sir  Richard  made  the  settlement  of  October  1680 ;  but  the  reepondmts  proTeiiiat 
though  that  iirst  settlement  was  dated  the  I7th  of  April  1680,  yet  it  was  noteieeited 
by  Sir  Richard  till  the  17th  of  April  1682,  which  was  subsequent  to  the  aettl«in! 
in  question,  of  October  1680 ;  and  this  proof,  together  with  the  fact  of  Sir  Richwfi 
cancelling  the  deed  of  April,  and  preserving  that  of  October,  which  was  wit  d» 
troyed  till  after  his  death,  sufficiently  shewed  the  objection  to  be  of  no  force.  Botii 
it  should  be  further  objected,  tliat  the  appellant's  brother  Sir  Nicholas,  andal»« 
father,  in  their  lifetime,  frequently  applied  to  Sir  John  to  make  a  8ettlem«it.  or m* 
provision  for  them  out 'of  his  estate;  it  was  answered,  that,  until  alter  Sir  W' 
death,  tiiey  did  not  come  to  the  knowledge  of  the  settlement  of  October  1680.  or  of  A 
being  destroyed ;  and  though  it  was  the  general  opinion  of  the  country,  that  mat 
Sir  John  died  without  issue  male,  the  estate  would  come  to  Sir  Thomas,  andhin*" 
male ;  yet  the  appellant's  father  and  mother,  not  knowing  in  what  manner  the  f^ 
mainders  were  limited,  might  reasonably  enough  have  applied  to  Sir  John  ob  tW 
subject.  Upon  the  whole,  it  was  submitted,  how  fatal  it  might  prove  to  famil.'*'*' 
ments,  if  the  persons  who  claimed  under  them,  being  heirs  at  law,  might  t7'<? 
notorious  breach  of  trust,  or  other  indirect  means,  get  flie  same  into  their  P"***^ 
and  afterwards,  by  burning,  or  otherwise  cancelling  those  settlemMits,  '■'^"'rfj 
selves  with  a  disposing  power  over  the  estates  as  they  pleased ;  and  by  meant  tw*" 
deprive  the  persons  in  remainder  of  any  remedy,  either  in  law  or  equity. 

On  the  other  side  it  was  contended  (C.  Phipps,  S.  Mead),  that  the  appell»»' " 
neither  a  party  to  the  suit,  or  heir,  or  representative  of  Sir  Nicholas  Gabon* 
plaintiff  therein,  or  derived  his  pretended  title  by,  from,  or  under  him,  buta*' 
by  a  title  paramount,  per  formam  doni;  and  therefore  was  not  a  proper  P^V 
complain  of,  or  appeal  against  the  orders;  bat,  if  he  thought  he  had  any  juet »' 
tion,  he  ought  either  to  bring  an  original  bill,  or  oommenoe  an  action  ** Z**^ 
asserting  his  pretended  title,  the  suit  being  abated  l^  the  plaintiff's  dew-  ^ 
Nicholas,  the  brother  of  Sir  Richard,  known  by  the  name  of  Nicholas  OshwM  ^ 
Cappagh,  who  was  bred  to  the  law,  and  had  for  many  yean  s*^"**^ '^"t,  sjt 
Clerk  of  the  Crown ;  had  immediate  notice  of  tlie  common  recovery  '"^  Jjdg 
John  Osborne,  and  lived  till  the  year  [26]  1696,  but  never  insisted  upon  >^y^^ 
or  settlement  whatsoever;  whereas,  if  tiie  pretended  settlement  of  October  1  ^^ 
been  really  executed.  Sir  John,  being  thereby  made  tenant  for  life  only,  J^JJl-erf 
forfeited  his  estate  by  suffering  that  recovery;  and  the  said  Nicholaa  0»*^  ^ 
Cappagh,  to  whom  the  next  remainder  was  limited,  might  have  entered  w  ^ 
feiture;  and  might  easily  have  compelled  Gough  and  Webb,  the  ^']'"***iriio»i''? 
produced  this  pretended  settlement,  if  any  such  there  was,  and  whicb  so 
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and  careful  a  man  would  not  have  failed  to  do.  That  it  was  not  pretended,  that  at  the 
time  of  executing  the  said  settlement  of  October  1680,  Nicholas  Osborne  of  Cappa^ 
did  any  act  in  performance  of  the  pretended  agreement  of  1678,  on  his  part ;  nor  was 
it  alleged,  that  he  had  any  part  of  those  articles  or  that  settlement  ddivered  to  him, 
though  he  was  one  of  the  parties  principally  concerned  and  interested  therein ;  and 
would,  in  all  probability,  have  insisted  on  having  one  part,  had  there  been  any  such 
transaction :  But  the  pretence  of  this  settiement  of  October  1680  seemed  still  the 
more  improbable,  Sir  Richard  having,  at  that  time,  one  younger  son  and  three 
daughters ;  and  yet  no  sort  of  provision  was  thereby  made  for  these  daughters,  nor 
any  remainder  limited  to  such  younger  son,  in  case  he  should  become  eom/pot  mentis, 
which  was  not  then  despaired  of;  and  though  the  owner  of  the  estate  was  thereby 
made  strictly  tenant  for  life,  yet  no  power  was  reserved  to  him  for  making  leases,  or 
for  limiting  a  jointure  to  any  wife  whom  he  might  afterwards  marry  That  it  might 
introduce  great  mischief,  and  be  of  fatal  consequence  to  most  families,  if,  after  so 
great  a  length  of  time,  their  titles  were  to  be  impeached  and  defeated  by  such  stale 
and  inconsistent  pretensions,  and  supported  by  such  evidence  as  was  offered  on  the 
part  of  the  plaintiff  in  this  cause ;  which  was  not  only  improbable  in  itself,  but  not 
agreeable  to  the  pretensions  first  set  up  by  Sir  Thomas  Osborne  in  his  bill ;  and  it 
would  be  very  extraordinary  in  a  Court  of  Equity  to  establish  a  supposed  settlement 
upon  ttie  credit  of  Boyton's  pocket-book ;  which,  when  produced,  appeared  to  have 
Jeveral  marks,  rendering  its  credit  liable  to  suspicion.  That  when  a  fair  opportunity 
Was  offered  to  Sir  Nicholas  Osborne  to  try  the  reality  of  the  articles  set  up  by  him, 
it  was  all  that  could  reasonably  be  expected  from  a  Court  of  Equity,  where  a  real  estate 
)f  inheritance  was  concerned ;  and  upon  a  trial  at  law,  where  witnesses  are  examined 
viv&  voce,  the  truth  was  most  likely  to  be  discovered ;  but  since  Sir  Nicholas  did  not 
Ihink  fit  to  proceed  to  such  trial,  his  bill  was  very  properly  dismissed :  And  the  raliier, 
M  his  remedy,  if  he  had  any,  was  properly  at  law ;  and  as  the  evidence  offered  by 
lim  in  the  Court  of  Chancery,  touching  this  pretended  settlement,  might  have  served 
is  well,  and  would  have  had  as  much  weight  on  any  trial  at  law,  as  it  could  or  ought 
io  have  had  in  a  Court  of  Equity ;  and  therefore  it  was  apprehended,  that  after  Sir 
Nicholas  Osborne  had  had  all  the  discovery  which  he  could  from  [26]  the  respondents, 
;here  was  no  sufficient  reason  for  a  Court  of  Equity  to  give  him  any  farther  assistance. 

After  this  appeal  was  brought,  and  before  it  came  on  to  be  heard,  the  appellant 
presented  a  petition  to  the  House,  praying,  that  he  might  be  at  liberty  to  prove,  by 
)ne  or  more  persons  vwd  voce,  or  in  such  manner  as  might  be  thought  proper,  that 
le  was  heir  male  of  tlie  body  of  Nicholas  Osborne,  his  father.  And  counsel  being 
leard  on  the  matter  of  this  petition  (Jour.  vol.  21.  p.  532),  on  the  26th  May  1721, 
t  was  admitted,  that  Sir  Nicholas  Osborne  died  witliout  i'ssue  male,  leaving  two 
laughters ;  and  that  the  appellant  was  the  only  brotlier  of  Sir  Nicholas,  and  heir  male 
)f  the  body  of  Nicholas,  the  father  of  Sir  Nicholas  and  the  appellant 

On  the  same  day  it  was  ORnitRBD,  that  the  Judges  should  attend  the  House  on 
Saturday,  the  10th  of  June  next,  prepared  to  give  their  opinions  upon  the  following 
question,  viz.  "  In  case  a  tenant  in  tail  die,  leaving  two  sons,  and  the  elder  of  them 
>ring  a  formedon  in  descendre,  and  judgment  be  given  against  him;  whether, 
ifter  his  decease  witliout  issue,  his  brother,  being  issue  in  the  same  intail,  may  brins; 
I  writ  of  error  to  reverse  that  judgment ;  and  whether  such  brother  may  bring  a  new 
ormedon  upon  tlie  same  gift  in  tail,  without  reversing  that  judgment?  " 

This  matter  being  afterwards  adjourned  to  the  12th  of  June,  the  Judges  on  that 
lay  attended  ;  and  the  Lord  Chief  Baron  of  the  Exchequer  delivered  their  unar.imous 
(pinion  (Ibid.  p.  541) :  "  That  the  second  brother  might  bring  in  a  writ  of  error ; 
mt  whether  he  could  bring  in  a  new  formedon,  without  reversing  the  judgruent  given 
Lgsinst  his  brotlier,  depended  upon  the  nature  of  such  judgment  given  in  tlie  former 
ormedon,  which,  in  some  cases,  may  be  a  bar,  but  in  others  not."  The  House  being 
hereupon  of  opinion,  that  the  appellant  Sir  John  Osborne  was  well  entitled  to  his 
appeal :  it  was  ordibbd,  that  the  same  should  be  heard  on  the  next  Wednesday,  at 
leven  o'clock. 

And  after  hearing  counsel  accordingly,  it  was  ordbbbd  and  ADJunoBD,  that  the 
appeal  should  be  dismissed,  and  tlie  orders  tlierein  complained  of  affirmed :  And  it 
ras  further  oRDBRBn,  that  the  appellant  should  pay  to  the  respondents  the  sum  of 
ElOO  for  their  costs,  in  respect  of  the  said  appeal.     (Ibid.  p.  544.) 
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[27]  Case  6. — Kathebine  Yalb,  Widow, — Plaintiff;  The  'K.im,—Ikfauiid 
(in  Error)  [4th  December  1721]. 

[Mew'B  Dig.  V.  29,  342,  502.] 

Declaration  upon  a  bond,  conditioned  for  the  payment  of  all  monies  which  J.  S. 
should  receive  on  account  of  the  Revenue.  The  defendant  pleads  geneiil  pa- 
fonnance.  The  Attorney-General  replies  that  J.  S.  or  some  other  penon  or 
persons  by  his  ord^r,  received,  etc.  Held,  that  the  averment  of  the  receipt 
was  only  the  introduction  to  tibe  breach,  the  real  assignment  of  the  bretch 
being  the  non-payment  of  the  money :  But,  however  this  would  have  been « 
a  demurrer,  it  was  cured  by  the  defendant's  rejoining  that  he  had  paid  ihe 
money,  which  was  an  admission  of  his  having  received  it. 

The  above  is  only  one,  and  by  no  means  the  principal,  point  in  the  cut 

The  statute  33  Hen.  8.  c.  39.  says  that  all  obligations  and  specialtiet  nixk 
to  the  King  or  his  heirs,  shall  be  made  payable  by  these  words,  Sohetd.  tid» 
domino  Eegi,  haered.  vtl  executoribus  mis.  But  a  bond  taken  to  the  King;. 
his  heirs  and  successors,  was  hdd  to  be  good ;  these  words  in  the  statute  bdu 
only  directory.     See  19  Vin.  Ab.  516.  c.  68. 

Where  the  condition  of  a  bond  is  entire,  and  the  whole  unlawful,  it  ii  i> 
most  cases  void ;  but  where  it  consists  of  di£ferent  parts,  aOme  of  which  m 
lawful,  and  others  not,  it  is  good  for  so  much  as  is  lawful,  and  void  fortkf 
rest.     See  5  Vin.  Ab.  99.  c.  9. 

Judgment  of  the  Exchbqubr  and  Ezchbqukr-Chambbr  afi&rmed. 

Bunb.  58 :  Viner,  vol.  16.  p.  531.  o.  8 :  vol.  19.  p.  39.  (I),  ca.  2. 

Edward  Pancefort,  esq.  Receiver-General,  and  acting  Cashier  to  tiie  Commt 
sioners  of  Excise,  in  April  1716,  employed  Sir  Matthew  Eirwood,  knight,  «  pJ^ 
smith  in  London,  to  receive  considerable  sums  of  money,  relating  to  his  Majeifs 
revenue  of  excise ;  and  thereupon  Sir  Matthew  Kirwood,  together  with  Oihu  Tale 
as  his  surety,  entered  into  a  bond  to  his  Majesty,  in  the  penalty  of  £40,000,  witln 
condition  tiiereunder  written,  as  follows ;  viz.  "  Whereas  Edward  Pancefort,  esj^ 
Receiver  General,  and  acting  Cashier  to  the  Commissioners  of  Excise,  hath  agreeiitu 
employ  the  above  bound  Sir  Matthew  Kirwood,  for  receiving  from  him  the  wi 
Edward  Pancefort,  his  clerk,  or  agents,  all  such  sum  and  sums  of  money,  biD  m' 
bills  of  exchange,  notes,  bonds,  and  other  papers,  as  the  said  Edward  Pancefort  iiul 
from  time  to  time  think  fit  to  pay  or  deliver  to  him  the  said  Sir  Matthew  Kir««i 
or  his  order,  for  or  on  account  of  his  Majesty's  revenue  of  excise  on  beer  and  ale,w 
other  liquors ;  and  also,  the  duties  of  malt,  hops,  soap,  paper,  silk,  and  csllicoec  it- 
or  any  of  them,  or  relating  to  any  other  revenues  or  payments  belonging  t»  to 
Majesty,  or  to  the  taid  Ediaard  Pancefort  on  hit  own  private  account :  If,  thertfoR 
he  the  said  Sir  Matthew  Eirwood  do  and  shall  from  time  to  time,  and  at  all  time 
hereafter,  when  he  shall  be  thereupon  required,  due  and  true  account  make  vitli  d« 
said  Edward  Pancefort,  his  agent,  executors,  or  assigns,  of  or  concerning  aD  ^ 
sum  and  sums  of  money,  bill  and  bills  of  exchange,  notes,  bonds,  and  other  p*]*" 
as  he  the  said  Sir  Matthew  Eirwood,  or  any  other  person  or  persons  by  hii  orfff- 
privity,  or  consent,  shall  receive,  or  that  shall  come  to  his  or  their,  or  anj  oi  tbnf 
hands,  by  virtue  of  the  said  trust  reposed  in  him :  And  shall  from  time  to  time,  m 
at  all  times  hereafter,  when  he  shall  be  thereunto  required,  but  more  particnl** 
in  every  Tuesday  in  every  week  (except  the  same  be  holiday)  if  required,  ^  •'*' 
truly  satisfy,  pay,  and  deliver,  or  cause  to  be  paid,  satisfied,  and  delivered,  in  ^ 
silver,  or  gold,  unto  the  said  Edward  Pancefort,  his  agent,  executors,  or  sMigm  '^ 
such  [28]  sum  and  sums  of  money  as  he  the  said  Sir  Matthew  Eirwood,  or  any  oil* 
person  or  persons  by  his  order,  privity,  or  consent,  at  any  time  shall  have  receini'* 
collected,  or  shall  have  in  his  or  their  hands  or  custody,  by  virtue  of  any  bill  or  ^ 
of  exchange,  notes,  bonds,  or  other  papers,  in  anywise  relating  to  the  said  reTentf 
for  the  time  being,  or  any  account  belonging  to  his  Majesty,  or  unto  the  taid  Ww" 
Pancefort  on  his  own  particular  account :  And  if  the  said  Sir  Matthew  Kirwood  i^ 
from  time  to  time,  when  he  shall  be  thereunto  required  by  the  said  Edward  Pw* 
fort,  his  executors,  administrators,  or  assi'grns,  deliver  unto  tie  said  Edward  Pm* 
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fort,  his  agents,  executors,  administrators,  and  assigns,  all  and  singular  bill  and 
tills  of  exchange,  notes,  bonds,  book  and  books,  papers,  and  all  other  things  whatso- 
nrer  relating  to  the  said  revenues  or  any  of  them,  or  to  the  taid  Edward  Pancefort, 
iccording  to  the  true  intent  and  meaning  of  the  said  condition,  then  the  same  to  be 
raid,"  etc. 

Sir  Matthew  continued  in  this  emploTment  from  the  26th  of  April  1718,  when 
ha  bond  was  executed,  till  the  Ist  of  September  following,  when  he  failed,  and  ab- 
DMided;  being  at  that  time  indebted  unto  Mr.  Pancefort  in  a  balance  of  £13,000 
md  upwards.  Whereupon  Mr.  Pancefort  sued  out  an  extent  in  aid  against  Kir- 
irood,  and  by  virtue  thereof,  all  his  real  and  personal  estates  were  seised  into  the 
king's  hands. 

hi  Trinity  term  1718,  a  scire  facias  ad  satitfaciendtim  issued  out  of  the  Court  of 
Szchequer  against  Mr.  Yale  upon  this  bond ;  to  which  he  appeared,  and  having 
iraved  oyer  of  the  bond  and  condition  and  scire  facias,  he  pleaded  a  special  perform- 
ince  of  this  condition  by  Sir  Matthew  Kirwood,  in  every  part  thereof.  To  this  plea 
he  Attorney-General  replied,  that  after  the  making  the  said  bond  and  during  the 
iontinuance  of  the  said  Sir  Matthew  Kirwood  in  the  said  ^nployment,  viz.  30  die 
luffusti  anno  5  Regis,  and  by  virtue  of  the  trust  in  the  said  condition  mentioned, 
le  the  said  Sir  Matthew  Kirwood,  or  some  other  person  or  persons  by  his  order, 
irivity,  or  consent,  had  and  received,  or  had  in  their  hands  and  custody,  of  the  said 
idward  Pancefort  (he  being  for  all  that  time  Receiver-General  and  acting  Cashier 
0  the  Commissioners  of  Excise),  or  of  the  clerks  or  agents  of  the  said  Edward  Pance- 
'vrt,  monies,  and  several  bills  of  exchange,  notes,  and  other  papers,  touching  the  said 
•evenues  in  the  condition  mentioned,  belonging  to  his  Majesty ;  and  that  by  virtue 
hereof,  the  said  Sir  Matthew  Kirwood  then  received  and  had  several  sums  of  money, 
mounting  in  the  whole  to  £13,790  8s.  3Jd. ;  which  monies  the  said  Sir  Matthew  Kir- 
rood  did  not  well  and  truly  satisfy,  pay,  and  deliver,  or  cause  to  be  paid,  satisfied, 
md  delivered,  to  the  said  Edward  Pancefort,  his  agents  or  assignees,  according  to 
he  tenor  of  the  said  condition ;  but  that  the  same  was  then  unpaid,  although  the  said 
Jir  Matthew  Kirwood  was  thereunto  required  by  the  said  Edward  Pancefort,  and 
hat  Sir  Matthew  Kirwood  al-[29]-together  refused  so  to  do,  contrary  to  the  condition 
>f  the  said  bond. 

Hereupon  the  defendant  Yale  rejoined,  that  Sir  Matthew  Kirwood  paid  the  said 
613,790  Bs.  3  Jd.  to  one  Conrade  de  Golls,  by  order  and  for  the  use  of  the  said  Edward 
?ancefort,  according  to  the  said  condition. — To  this  the  Attorney-General  sur- 
•ejoined,  and  took  issue;  but  Mr.  Yale,  in  order  to  bring  the  validity  of  the  bond 
nto  question,  demurred  generally;  and  this  demurrer  having  been  several  times 
irgued,  the  Court,  in  Michaelmas  term  1720,  gave  judgment  in  favour  of  the  bond. 

Whereupon  Yale  brought  a  writ  of  error  in  the  Exchequer-Chamber ;  and  the 
ause  being  twice  argued  there,  the  judgment  was,  in  Trinity  term  1721,  affirmed. 

Soon  afterwards  Mr.  Yale  died,  and  thereupon  his  widow  and  administratrix 
>rought  a  writ  of  error  in  Parliament^  to  reverse  both  these  judgments;  and  on  her 
Jehalf  it  was  contended  (C.  Phipps,  T.  Bootle),  that  the  said  Mr.  Pancefort,  not  being 
>uch  an  officer  as  by  law  is  enabled  to  take  a  bond  in  the  name  of  tlie  King ;  his  taking 
he  bond  in  question,  in  his  Majesty's  name,  for  securing  what  Sir  Matthew  Kirwood 
ihould  receive,  as  well  on  Pancefort's  private  account,  as  on  account  of  the  public, 
"u  void.  That  the  proceedings  upon  this  bond,  to  affect  body,  lands,  and  goods, 
kll  at  the  same  time,  and  to  have  all  the  privileges  and  benefits  given  and  allowed  to 
he  Crown,  by  the  stat.  33  Hen.  8.  c.  39,  were  not  warranted  by  that  statute,  or  any 
"ther  law,  consequently  were  void.  That  as  the  King  was  no  ways  concerned  in  the 
svent  of  the  suit,  the  debt  due  to  the  Crown  being  secure  in  all  events,  there  was  the 
ess  reason  to  extend  the  power  and  privilege  of  the  prerogative  in  this  particular 
!S8e.  That  if  this  bond,  and  the  proceedings  thereupon,  were  allowed  and  estab- 
ished,  the  consequence  would  be,  the  establishing  a  method,  whereby  the  ancient  and 
etUed  rules*  of  the  Court  of  Exche-[30]-quer,  in  issuing  prerogative  process,  would 

*  These  rules  are  contained  in  the  following  order : 

Scaccarium  :  Termino  Saneti  Hilar,  anno  15  Regis  Caroli,  Mereurii,  12  die  Feb- 
varii. 

"  Whereas,  upon  complaint  made  of  abuses  formerly,  touching  assigning 
>f  debts  to  his  Majesty,  and  in  causing  of  debts  to  be  found  by  inquisition,  upon 

911 


Digitized  by 


Google 


VIBBOWN.  YALE  t».  R.  [l72l] 

be  eluded :  And  that,  as  all  such  bonds,  if  allowed  to  be  good,  would  bind  and  ifta 
the  lands  from  the  date  thereof,  and  tlie  process  thereon  would  be  attended  vitli  lil 
the  powers  and  privileges  of  the  prerogative,  purchasers  of  lands  could  nenr  bt 
secure  against  such  sort  of  incumbrances,  there  being  no  certain  meani>  of  ciniii; 
at  the  knowledge  or  discovery  of  these  pocket  seeuritiea :  And  hence,  all  emact 
creditors  would  be  postponed  in  the  recovery  of  their  debts ;  landlords  would  lib 
wise  be  deprived  of  that  security  and  precedence  which  the  law  has  provided  fortk 
obtaining  their  rents ;  and  even  the  rights  and  privileges  of  the  Lords  of  PtrlitaieK 
might  thereby  be  evaded. 

On  the  other  side  it  was  said  (R.  Ra3rmond,  P.  Yorke),  that  the  points  priscipilh 
insisted  upon  in  the  several  arguments  of  this  case,  on  tlie  behalf  of  the  defeod«ot,dil 
not  regard  the  justice  of  the  demand,  but  were  only  matters  of  form :  Ai,  I.  Tk 
tliis  was  not  such  a  bond  to  the  King  as  that  a  tcire  facias  could  lie  thereon,  it  vL 
being  taken  pursuant  to  the  statute  33  Hen.  8.  c.  39.  which  requires,  that  the  peult? 
in  the  obligation  should  be  made  payaUe  to  the  King,  his  heirs,  or  extt^tm, 
whereas,  in  this  case,  the  penalty  was  made  payable  to  the  King,  his  hein,  or  i» 
eessort,  and  the  word  [executort]  being  omitted,  the  act  was  not  pursued ;  and  witlt' 
out  the  aid  of  that  act,  this  particular  method  of  proceeding  by  scire  facim  «ii 

bonds  taken  in  his  Majesty's  name,  for  tlie  payment  of  monies  to  some  of  the  Kiifi 
Farmers,  Receivers,  or  otiier  Accountants,  the  Lord  Treasurer,  Lord  Cotliogtoii,  ui 
Lord  Chief  Baron,  and  the  rest  of  the  Barons  of  this  court,  and  Sir  Jolm  Buio, 
knight,  his  Majesty's  Attoruey-Gleneral,  having  conferred  together,  and  takeo  mttut 
consideration  for  reforming  the  said  abuses  in  the  future ;  have  thought  fit,  ud  i> 
order,  that  no  debts  be  assigned  to  the  King,  or  found  by  inquisition  for  the  iitfi 
debtors,  or  accountants  in  aid,  save  such  as  are  originally  due  unto  tliem  boai  fk 
without  any  matter  of  trust,  according  to  the  directions  and  instructions  hernitH 
following :  viz.  He  who  assigneth  any  debts  to  the  King  shall  take  the  oath,  m  Ik 
within-named  A.  B.  maketh  oath,  the  day  of  the  date  within  written,  that  thti^ 
hereby  assigned  are  just'and  due  debts,  and  have  not  formerly  been  put  w  tvit* 
any  other  court;  and  that  the  same  are  his  own  proper  debts,  originally  due  vi^i* 
bond,  fide,  without  any  trust;  and  that  he  hath  not  received  the  same,  nor  anf  f^ 
thereof,  except,  etc. — He  who  desireth  any  debt  or  debts  to  be  found  by  inquiiitiB 
in  his  aid,  shall  take  this  oatli:  The  said  B.  maketh  oabh,  the  day  and  t/earti*' 
written,  tliat  he  is  justly  indebted  unto  A.  one  of  the  Farmers  of  his  Majett^i  C» 
toms,  etc.  and  that  the  savie  debt  is  a  just  and  due  debt,  originally  due  to  thttaiii- 
bonik  iide,  without  amy  Tnanner  of  trust,  and  that  the  said  debt  hath  not  b««t>  fiil* 
suit  in  any  other  court,  and  that  he  hath  not  received  the  same,  nor  any  part  thtrti 
except  so  much,  etc.  And  that  C.  is  justly  indebted  unto  him  the  said  B.  origii^ 
and  bona  fide,  without  trust,  and  that  C.  is  mruch  decayed  in  his  estate;  so  thtUiii* 
a  speedy  course  be  taken  against  the  said  G.  the  said  debt  by  him  owing  isitg'i'^ 
danger  to  be  lost. — That  no  farther  inquisitions  shall  be  taken  for  debts  in  ui,^ 
to  inquire,  and  seize  the  lands,  debts,  and  personal  estate  of  him  that  is  dehor  v 
the  King's  debtor,  or  accountant,  unless  it  be  by  special  order  made  in  open  coot' 
No  debts,  without  specialty,  shall  be  assigned  to  the  King,  in  case  of  debt*  a-^ 
No  debts,  without  specialty,  shall  be  found  by  inquisition  for  debts  in  aid,«^ 
it  be  by  order  upon  motion  in  open  court,  and  except  it  be  for  debts  due  to  theC"?' 
Farmers.  That  no  immediate  process  of  extent  be  awarded  for  debts  in  aid.  M 
in  cases  of  extremity,  and  upon,  oath  to  be  taken  as  aforesaid.  That  every  teirt  i*^ 
for  such  debts  shall  be  awarded  into  the  proper  county  where  such  debtor  ii  i 
tioned  in  the  specialty  to  reside,  unless  upon  a  scire  facias  returned  in  Londa' 
Middlesex.  That  where  bonds  are  taken  in  the  King's  name,  payable  to  the  i^ 
Farmers,  Receivers,  etc.  they  shall,  before  any  extents  go  forth,  make  oath,  or  te^ 
it  under  their  hands  to  the  Court,  that  such  bonds  are,  and,  at  the  time  of  tattl 
such  bonds,  were  for  just  and  true  debts,  originally  owing  to  themselves  hvti  ^ 
and  that  they  are  not  in  trust,  or  for  the  benefit  of  any  other.  That  receitM*.** 
lectors  and  bailiffs,  have  no  more  deputies  than  are  necessary  for  the  King's  terri* 
and  that  such  deputies  be  neither  tradesman  nor  scriveners." 

Dom.  Thesaur.     Dom.  Cottington.     Capital.  Baron.     Baron  Treavor.    B«i* 
Weston.     Baron  Hendou.     Johau.  Banks.  Mil. 
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lot  be  maintained  upon  a  bond  executed  to  tiie  King.  II.  That  this  bond  was  not 
fithin  that  statute,  because  it  was  not  taken  by  a  proper  authority ;  Mr.  Panoefort, 
0  whom,  by  the  condition,  the  payments  were  to  be  from  time  to  time  made,  not  ap- 
learing  to  be  an  officer  of  the  Crown,  but  of  the  Commissioners  of  the  Excise,  and 
lonsequently  having  no  power  to  take  a  bond  in  the  King's  name.  III.  That  the 
ondition  of  the  bond  required  Sir  Matthew  Kirwood,  not  only  to  account  for  and 
)sy  all  sums  of  money  [31]  and  bills  that  should  b0  deposited  in  his  hands,  on 
ecount  of  his  Majesty's  revenue,  but  also  such  as  belonged  to  Mr.  Panoefort  himself ; 
rhereaa  a  bond  could  not  be  taken  in  the  King's  name  for  Mr.  Pancefort's  own 
ttoney,  within  the  above-mentioned  statute.  And,  IV.  Tliat  the  breach  of  the  con- 
lition  assigned  in  the  replication  was  too  general  and  uncertain ;  being  uncertain 
«th  as  to  the  persons  of  whom  the  money  was  received,  and  by  whom  the  receipt 
ras;  and  involving  together  several  facts  of  different  natures. 

•To  the  first  of  these  objections  it  was  answered,  and  so  resolved  by  the  Judges 
n  both  Courts,  that  those  words  in  the  statute  33  Hen.  8.  were  only  directory ;  and 
b  was  not  necessary  to  insert  in  the  bond  all  the  words  mentioned  in  the  act.  That 
be  principal  intention  of  the  Legislature  was,  that  bonds  taken  to  the  King,  which 
rere  to  have  so  great  a  privilege  beyond  other  bonds,  should  be  for  some  matter  con- 
erning  the  King's  interest,  and  should  be  made  to  him  in  his  regal  name,  and  not 
a  the  name  of  common  persons  to  his  use ;  which  was  the  mischief  designed  to  be  pre- 
ented  by  the  statute,  and  that  this  had  been  formerly  so  adjudged. — In  answer  to 
be  second  objection,  it  was  insisted,  and  so  held  by  the  Court,  that  it  neither  did 
r  was  necessary  to  appear,  by  what  authority  the  bond  was  taken ;  the  only  requisites 
rhich  the  statute  had  made  necessary,  being,  that  the  bond  should  be  made  to  the 
ling,  by  his  regal  name,  and  for  a  caute  or  eautes  toue/iing  or  concerning  the  King't 
(ajesty.  That  these  requisites  sufficiently  appeared  in  the  present  case,  the  monies 
ecured  by  this  bond,  being  mentioned  in  the  condition,  to  arise  from  the  revenues 
f  excise.  It  was  likewise  insisted,  that  Mr.  Panoefort  appeared,  upon  this  bond,  to 
e  an  officer  of  the  Crown  sufficient  for  this  purpose,  being  described  in  the  condition 
»  be  Receiver-General  and  acting  Cathier  to  the  Commissioners  of  Excise  ;  that  the 
bmmissioners  of  Excise  were  known  officers  of  the  Crown,  and  that  a  subordinate 
Seer  under  them,  being  appointed  by  an  authority  derived  from  the  Crown,  might 
roperly  enough  be  said  to  be  an  officer  of  the  King ;  besides,  if  this  objection  pre- 
siled,  it  would  avoid  most  of  the  bonds  taken  on  account  of  the  revenue. — To  the 
lird  objection  it  was  said,  that  though  where  the  condition  of  a  bond  is  entire,  and 
le  whole  unlawful,  it  is  in  most  cases  void ;  yet  it  is  a  known  and  allowed  distino- 
on,  that  where  the  condition  consists  of  several  different  parts,  and  some  of  them 
re  lawful,  or  such  for  which  the  bond  might  be  taken,  and  the  others  not ;  it  is 
wd  for  so  much  as  is  lawful,  and  void  for  the  rest :  That,  therefore,  this  bond  was 
x>d  for  so  much  as  concerned  the  King's  revenue,  and  the  only  breach  assigned  in 
le  cause  was  for  the  non-payment  of  money  received  by  Sir  Matthew  Kirwood,  on 
xount  of  that  revenue.  And  in  answer  to  the  last  objection,  it  was  urged  that  the 
>plication  was  sufficiently  certain,  because  it  was  alleged  in  the  conclusion  of  it, 
lat  by  naeans  of  the  several  particulars  before  mentioned,  Sir  Matthew  Kirwood 
ceived  several  sums  of  money  [32]  amounting  to  £13,790  8s.  3^d.  And  in  cases 
'  bonds  of  this  kind  it  had  often  been  held,  that  it  was  not  necessary  to  shew  of 
bat  persons  in  particular  the  several  sums  were  received  :  But  however  that  be,  the 
'erment  of  the  receipt  was  only  the  introduction  to  the  breach,  the  real  assignment 
the  breach  being  the  non-payment.  That  whatever  force  there  might  have  been 
this  objection,  had  the  case  stood  upon  a  general  demurrer  to  the  replication ; 
i  it  was  now  supplied  by  the  defendant's  rejoinder,  who,  by  passing  over  the  re- 
ipt,  and  taking  issue  upon  the  other  fact,  viz.  that  he  had  paid  the  said  sum  of 
13,790  88.  3Jd.,  had  admitted  the  receipt  of  the  money ;  and  of  this  opinion  was 
»  whole  Court.  It  was  therefore  prayed,  that  both  the  judgment  and  affirmance 
:ght  be  affirmed,  with  costs. 
Accordingly,  after  hearing  counsd  on  this  writ  of  error,  it  was  OBDHRBn  and 
JUDOBD,  that  the  said  judgment  given  in  the  Court  of  Exchequer,  and  the  judg- 
mt  giren  in  the  Exchequer-Chamber,  affirming  the  same,  should  be  affirmed ;  and 
it  the  record  should  be  remitted,  to  the  end  execution  might  be  had  thereupon, 
if  no  such  writ  of  error  had  been  brought  into  the  House.  (Jour.  v<ri.  21.  p.  619.) 
H.L.  n.  913  68 
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Cask  V. — Charles  Mordaunt,  and  others, — Appellants ;  Peter  MiKSEra, 
and  others, — Respondents  [26th  March  1724]. 

Upon  a  bill  in  the  nature  of  a  biU  of  revivor  against  a  devisee,  the  defeiidut 
cannot  dispute  the  justice  or  validity  of  the  former  decree,  for  if  heconli 
a  devisee  would  be  in  a  better  condition  than  an  heir. 

But  tlie  rule  is  ihaX  haerei  natui  is  rather  to  be  favoured  tiuu  hatm 
faettts. 

Dbcbbbs  of  the  English  Chancery  affibmbd. 

2  Vern.  672  :    1  Eq.  Ab.  3.  c.  3 :  Viner,  vol.  4.  p.  437.  note  to  (0.  a)  oa.  1. :  toL  H-t- 
279.  ca.  20.  (by  the  name  of  Minsku-Il  v.  Mohrtn  Ld.) 

Sir  Edward  Fitton,  bart.  being  seised  of  the  manor  of  Aldford,  held  »  aiffe 
and  of  other  manors  and  lands  in  the  county  of  Chester,  by  deed  dated  the  -U «. 
April  1634,  in  consideration  of  his  marriage,  and  of  £3000  portion,  settled  part^ 
the  premises  to  the  use  of  himself  for  life,  remainder  to  trustees  for  99  yetn;  ^ 
remainder,  as  to  all  other  the  premises,  to  Dame  Jane  his  wife,  for  life;  raaainitr 
to  himself  for  life,  remainder  to  the  same  trustees  for  99  years;  remainder,  «stosE 
the  premises,  to  the  first  and  other  sons  of  the  marriage  in  tail  male  »ucce«inlT: 
and  for  want  of  such  issue,  to  the  use  of  such  person  and  persons,  and  for  such  eeoa 
and  estates,  as  Sir  Edward,  by  deed  or  will,  should  limjt  or  declare;  Mid  forTUi 
thereof,  to  the  use  of  Sir  Edward  and  his  heirs ;  witli  a  power  of  revocation. 

By  another  deed,  dated  the  13th  of  June  following,  it  was  declared,  tint  tbe 
uses,  estates,  and  terms,  by  the  first  deed  limited  to  the  trustees,  were  so  limitoi  to 
the  intent,  that  if  Dame  Jane  [33]  died  in  Sir  Edward's  life-time,  without  iiwt 
the  said  trustees  should,  after  her  death,  dispose  of  the  said  maaors  and  prGciiR(^ 
and  the  99  years  terms,  to  such,  uses  and  purppses,  and  in.  such  manner,  as  mi 
Edward  by  will  or  writing,  in  the  presence  of  two  witnesses,  should  appoint 

Dame  Jane  afterwards  died,  in  the  life-time  of  Sir  Edward,  without  issue:  tii 
on  the  16th  of  August  1643,  Sir  Edward  made  his  will  in  the  presence  of  four  witness* 
and  after  taking  notice,  that  he  was  deprived  of  all  necessary  assistance  and  c»- 
veniencies  of  the  law  and  lawyers;  he  thereby  revoked  all  former  settlemeotBhy'ii'' 
made,  of  his  lands  and  estates  in  Cheshire,  and  appointed  and  declared  his  nep*" 
Charles  Gerard,  afterwards  Earl  of  Macclesfield,  to  be  full  and  sole  heir  of  &11  ^^ 
lands  and  estates  whatsoever.      > 

On  the  30th  of  the  same  month.  Sir  Edward  Fitton  died,  without  issue,  »nii  ti* 
will  being  void,  by  reason  of  the  tenure  in  capite,  as  to  a  third  part  of  the  hw 
devised ;  such  third  part  descended  to  his  seven  sisters  and  coheirs ;  viz.  Dame  Am 
Gerard,  alias  Brereton,  grandmother  of  Lord  Brereton  ;  Frances,  the  wife  of  HaiT 
Manwaring,  esq. ;  Lettice,  the  wife  of  John  Cole ;  Jane,  the  wife  of  Thomas  MinshuD. 
esq.  the  respondent's  grandmother ;  Penelope,  the  wife  of  Sir  Charles  Gerard,  moi*' 
of  Charles  Gterard  the  devisee;  Mary,  the  wife  of  Jefifry  MiushuU,  esq.  and  Ali*"-' 
wife  of  Sir  John  Mericke,  knight. 

The  Earl  of  Macclesfield  having  obtained  administration  witli  the  will  ttnei™' 
and  got  possession  of  the  whole  estate,  and  of  the  deeds  and  writings  relating  to ''■ 
purchased  in  the  shares  of  Manwaring,  Mericke,  Jeffry  MinshuU  and  his  wifft  ♦■* 
Cole. 

But  in  the  year  1661,  one  William  Fitton,  and  others,  set  up  some  title  to  is 
estate,  which  occasioned  the  earl  to  file  a  bill  in  Chancery  for  a  discovery ;  «m  * 
the  27th  of  November,  14  Car.  2,  that  cause  was  heard  before  the  Lord  ChancAj 
Clarendon,  who  decreed  an  assignment  of  the  99  years  terms  to  the  Lord  Hawlr  «'' 
others,  in  trust  for  the  Earl,  who  was  also  decreed  to  hold  possession  of  the  ed« 
against  the  Fittons. — The  assignment  of  tlie  terms  was  accordingly  executed, »» 
this  decree  was  afterwards  confirmed  by  another  decree  after  a  verdict  at  law-  •'* 
withstanding  which,  the  Fittons  brought  a  bill  of  review,  to  reverse  and  set  »f 
both  the  decrees,  and  also  the  verdict ;  but  upon  a  plea  and  demurrer  to  this  hil  •" 
was  dismissed. 

Sir  Edward  Fitton  having,  in  his  life-time,  mortgaged  part  of  the  premi** 
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one  Mary  King,  for  a  term  of  500  years,  for  securing  £1500  and  interest;  tlie  Earl 
filed  a  bill  for  a  redemption,  and  by  a  decree  dated  the  19th  of  May,  32  Car.  II.  tliiB 
mortgage  was  ordered  to  be  assigned  to  trusteee  for  his  benefit ;  which  was  accordingly 
done. 

In  1670,  Thomas  Minshull,  the  respondent's  fa*her,  brought  an  ejectment,  for 
recorery  of  his  seventh  part,  of  a  third  part  of  the  estate ;  the  trial  of  which  was 
delayed  by  the  Earl's  privilege,  [34]  and  otherwise,  until  the  ejectment  lease  expired : 
He  therefore,  in  1679,  brought  another  ejectment  in  the  name  of  John  Smallwood, 
his  lessee,  for  recovery  of  his  share  of  the  said  premises ;  which  being  ready  for  trial, 
lie  Earl,  in  Hilary  term  1681,  brought  his  bill  in  Chancery,  against  the  said  Thomas 
Minshull,  for  an  injunction;  to  which  he  put  in  his  answer,  aind  denied  the  whole 
equity  thereof :  But  on  the  Earl's  alledging,  that  he  had  records  in  the  Tower  to  search 
for,  to  defend  his  title,  he  obtained  an  injunction  to  stay  the  said  Thomas  Minshull 
from  proceeding  at  law ;  but  it  wm  ordered,  that  the  trial  should  only  be  put  off  till 
the  then  next  Summer  assizes:  The  Earl  afterwards,  on  similar  pretences,  prayed 
farther  time;  but  on  the  16th  of  July  1682,  it  was  ordered,  that  the  respondent 
said  father  and  the  Earl,  should  proceed  to  a  trial  at  the  Exchequer  bar,  in  the  then 
next  Michaelmas  term,  on  this  issue,  viz.  "  Whetlier  the  said  manor  of  Aldford  was 
held  by  tenure  in  capUe  or  not."  And  after  proper  directions  were  given  for  such 
trial,  the  Court  declared,  that  if  a  verdict  passed  for  the  defendant  MinsliuU,  that  on 
his  motion,  a  commission  should  issue  to  indifferent  persons,  to  set  out  his  proportion 
and  share  of  the  estate,  whereof  Sir  Edward  Fitton  died  seised,  and  that  the  mesne 
profits  thereof  should  be  decreed  him. 

This  issue  was  made  up,  and  the  respondents  father  having,  at  great  charge, 
brought  his  witnesses  out  of  Cheshire  to  the  trial ;  the  Earl,  on  the  16th  of  November 
following,  moved  the  Court  of  Chancery  that  he  might  waive  tiie  trial  of  the  issue, 
for  that  he  admitted  the  said  manor  to  be  held  in  capite,  which  he  did  not  discover 
.  till  lately;  and  tliat  there  was  a  lea«e  made  by  Sir  Edward  Fitton,  for  99  years,  that 
would  protect  his  estate  against  the  said  MinshuII's  claim,  and  therefore  prayed 
liberty  to  amend  his  bill :  And,  upon  hearing  counsel  on  both  sides,  it  was  ordered, 
that  tiie  Earl  should  be  at  liberty  to  amend  his  bill,  on  pajonent  of  twenty  shillings 
costs ;  but  he  was  to  do  it  before  the  end  of  the  term,  and  the  injunction  from  tbence- 
iorth  was  to  stand  absolutely  dissolved. 

The  Earl  went  on  no  farther  with  his  suit ;  but  the  respondents  father  discovering, 
that  the  Earl  pretended,  there  were  some  terms  of  years  created  by  Sir  Edward 
Fitton,  which  might  prevent  his  remedy  at  law ;  he  and  the  said  John  Smallwood, 
his  lessee  in  the  ejectment,  brought  their  biU  in  Chancery  in  Hilary  term  1682, 
against  the  Earl  and  the  other  coheirs  of  Sir  Edward  Fitton,  and  against  the  Lord 
Wharton,  and  Richard  and  Thomas  Leigh,  in  whom  the  terms  were  pretended  to  be 
vested;  setting  forth  the  former  proceedings,  and  the  delays  and  expence  he  had 
been  put  to  by  the  Earl,  and  that  in  regard  the  Earl  haJd  confessed  the  issue  to  be 
against  him,  he  ought  to  have  a  commission  to  set  out  his  ^are  and  proportion  of 
the  said  estates,  and  that  the  Earl  ought  to  produce  the  deeds  and  writings  relating 
thereto,  and  to  account  for  the  mesne  profits;  and  also  charging,  that,  to  delay  the 
plaintiff's  recovery  of  his  just  right,  the  defendants  pretended  that  two  terms  of 
99  years  were  created  by  the  marriage-settlement  of  [35]  Sir  Edward  Fitton,  upon 
his  estate,  which  the  plaintiffs  charged  (if  such  there  were)  were  intended  for  per- 
formance of  some  trust  agreed  on  between  Sir  Edward  and  his  lady's  relations,  and 
after,  to  remain  and  be  to  and  for  the  benefit  of  the  heirs  of  Sir  Edward  Fitton ;  and 
that  Sir  Edward  and  his  lady  being  dead,  without  issue,  and  the  marriage-agreement 
in  equity  performed,  the  same  terms,  in  case  any  legal  estate  thereof  did  remain, 
ought  to  attend  the  inheritance,  and  to  go  and  be  for  the  us©  and  benefit  of  such 
persons,  to  whom  the  inheritance  bdonged ;  but  that  the  Earl  had  procured  the  said 
terms  1^  some  means,  to  be  assigned  to  the  said  defendants  the  Leighs,  in  trust  for 
him ;  and  therefore  the  bill  prayed  a  discovery  of  the  defendants  titles,  and  of  the 
deeds  and  will,  and  to  have  the  benefit  of  the  terms,  if  yet  in  being,  and  a  commission 
to  set  out  the  plaintiff  MinshuU's  share;  and  to  have  the  terms,  as  far  as  they  related 
thereto,  assigned  to  attend  the  inheritance,  and  for  an  account  of  his  share  of  the 
profits. 

To  this  bill,  the  Earl  put  in  his  answer,  setting  forth  tiie  will  of  Sir  Edward  Fitton, 
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and  the  setdemeiit  of  tlie  3d  of  April  1634,  and  insistiug,  th&t  the  terms  for  jwn, 
tfaereby^  limited,  were  so  limited,  to  prevMit  the  descent  of  any  part  of  the  lands  upon 
the  eapite  tenure,  to  any  person  or  persons,  otherwise  than  as  Sir  Edward  by  will,  or 
otherwise,  should  dispose  of  them ;  and  that  those  terms  being  stiU  subsisting,  ha  (Hight 
to  have  the  sole  advantage  of  them :  He  admitted,  that  he  was  administrator  witli  tfce 
will  annexed  of  Sir  Edward  Fitton,  and  that  the  99  years  terms,  were  agsigned  in 
trust  for  him. 

The  other  defendants  also  put  in  their  answers,  and  all  the  coheirs,  eio^t  Lord 
Brereton,  admitted  their  conveying  their  interests  to  the  Earl ;  and  the  Lei^  ti- 
mitted  the  terms  of  99  years  to  be  assigned  to  them  in  trust  for  the  EarL 

Witnesses  being  examined  on  botii  sides,  the  cause  was  heard  on  the  30tfa  of  Juie 
1687,  when  the  Eajd  making  default^  a  decree  was  made  unless  cause.  And  theEid 
coming  to  shew  cause,  on  the  14th  of  November  following,  the  Lord  Clianoellor 
Jefferies  declared,  he  was  fully  satisfied  that  the  terma  ou^t  to  attend  and  wait  apos 
the  inheritance  of  the  premises ;  and  it  being  admitted,  that  part  of  the  lands  vere 
held  in  eapite,  he  conceived,  that  the  will,  as  to  a  third  part,  was  without  all  cob- 
troversy  void ;  and  that  the  plaintiff  MinshuU,  as  son  and  heir  of  one  of  the  eerai 
sisters  and  coheirs  of  Sir  Edward  Fitton,  was  well  entitled  to  a  seventh  part  of  i 
third  part  of  the  said  manors  and  premises ;  and  therefore  decreed  the  terms  to  be 
assigned  to  protect  the  inheritance,  and  a  commission  to  set  out  the  said  plaiotiffi 
part  of  the  estate,  to  be  enjoyed  in  severalty,  by  him  and  his  heirs,  subject  neTertl» 
less,  and  chargeable  in  proportion  to  the  debts  of  Sir  Edward  Fitton;  but  theprofib 
received,  and  the  personal  estate  possessed  by  the  Earl,  were  to  be  accounted  for, 
and  applied  for  that  purpose ;  and  if  there  ^ould  be  any  surplus  profits,  the  Earl 
was  to  pay  the  plaintiff  Minshull  his  proportion  thereof,  from  filing  [36]  the  IkU; 
and  to  bring  all  deeds  and  writings  into  Court,  but  costs  were  reserved. 

Pursuant  to  this  decree,  a  commission  was  executed,  and  a  seventh  part,  of  t 
third  part  of  the  estate,  being  about  £169  per  ann.  was  set  out  and  allotted  to  tie 
respondents  father. 

But  the  Earl  having  taken  exceptions  to  this  allotment,  the  same  came  on  to  be 
argued,  on  the  25th  of  July  1688 ;  when  the  Lord  Brandon  (son  of  the  then  d^eodait 
the  Earl,  and  who  afterwards  succeeded  him)  appearing  in  Courts  and  declaring 
his  father's  willingness  to  purchase  the  respondents  father's  interest,  at  such  price 
as  indifferent  persons  should  set ;  it  was,  by  consent  of  the  parties  and  the  Lord 
Brandon,  referred  to  three  gentlemen,  nameid  in  the  order,  <w  any  two  of  tiiem,  to 
set  a  value  on  tlie  respondents  father's  share  of  the  estate,  and  to  set  doirn  ui 
appoint  what  the  Earl,  or  the  Lord  Brandon,  should  pay  him,  as  w^  for  the  ataoliie 
purchase  of  his  share  of  the  estate,  as  th»  mesne  profits  decreed,  and  to  end  all  other 
matters ;  and  their  award  was,  by  consent,  to  be  final ;  and  on  payment,  the  reipoi- 
dents  father  was  to  convey  all  his  interest  to  the  Earl ;  but  if  the  Lord  Brandon  siiMld 
not  sign  hia  consent  to  that  order  in  three  days,  the  Commissioners  certificate  of  tke 
allotment  was  to  stand  absolutely  confirmed. 

The  Lord  Brandon  and  Mr.  Minshull  did  sign  their  consent  accordingly;  bat  Lord 
Brandon  avoided  attending  the  referees,  so  that  no  award  was  made. 

Several  of  the  parties  dying  before  any  thing  farther  was  done,  the  rwpouiait 
Peter,  as  heir  to  his  father  and  to  Thomas  Minshull  his  brother,  and  the  rwpotdntt 
Alice  and  Jane,  as  their  administratrixes,  in  April  1706,  brought  their  bill  aguut 
Charles  Lord  Mohun,  devisee  of  the  real  estate,  and  Executor  of  Earl  Charles  the  •(»>■ 
and  the  trustees  of  tJie  99  years  terms,  and  others ;  praying  that  the  former  decnei 
might  be  carried  into  execution,  and  that  they  might  have  the  benefit  of  thoce  pro- 
ceedisgs,  and  a  satisfaction  for  the  mesne  profits  out  of  the  assets  of  Earl  Charleitbe 
father,  and  Earl  Charles  the  son. 

To  this  biU  the  defendant  Lord  Mohun  put  in  his  answer,  insisting,  that  tiie 
former  decrees  and  proceedings  ought  not  to  be  binding  or  conclusive  to  him;  and 
that  the  terms  of  99  years  were  subsisting,  of  which  he  ought  to  have  the  benefit  •* 
executoii  and  residuary  legatee  of  Earl  Charles  the  son. 

Afterwards  Lord  Mohun  exhibited  a  cross  bill  against  the  respondents,  io  unrani 
all  the  matters  that  had  been  settled  by  the  former  decrees,  and  to  quiet  his  poasenioc : 
to  which  bill  the  respondents  put  in  their  plea,  insisting  on  the  former  decrees  aad 
proceedings,  and  that  after  a  decree  so  long  since  madei,  signed,  and  inrolled,  sod 

916 


Digitized  by 


Google 


MORDAUNT  V.  MINSHULL  [1724]  71  BEOWH. 

8o  far  executed  and  submitted  to ;  after  Earl  Charles,  the  father,  had  so  long  since 
bought  in  tlie  shares  of  the  other  coheirs ;  and  after  40  y^ars  suit,  wherein  they  and 
tJieir  father  had  spent  the  full  value  of  the  lands  allotted  them.  Lord  [37]  Mohun, 
who  claimed  hy  a  voluntary  devise  under  Earl  Charles,  the  son's  will,  the  person  who 
submitted  to  the  decree  and  signed  the  register-book  for  himself  and  his  father, 
ought  not  to  be  permitted,  by  an  original  bill,  to  ravel  into  the  former  proceedings, 
or  impeach  the  decree. 

But  Lord  Mohun,  not  thinking  fit  to  proceed  farther  in  that  suit;  the  cause, 
wherein  the  respondents  were  plainti&s,  came  on  to  be  heard,  ex  parte,  on  the  18th 
of  June  1711,  when  Lord  Mohun  making  default,  a  decree  was  made  unless  cause; 
and  liord  Mohun  coming  to  shew  cause  against  that  decree,  on  the  19th  of  November 
following,  the  Lord  Keeper  Harcourt  declared,  that  considering  the  distance  of 
time  since  the  former  decree,  and  the  nature  of  the  proceedings  had  thereupon,  he 
did  not  conceive  it  proper,  at  that  distance  of  time,  to  draw  into  examination  the 
justice  of  the  former  decree;  and  the  rather,  for  that,  as  was  thian  admitted,  if  the 
heir  of  Earl  Charles  the  father,  was  before  ths  Court,  it  ought  not  to  be  done,  and 
much  lees  in  the  case  of  a  devisee ;  and  therefore  decreed,  that  the  former  decree  and 
proceedings  should  be  carried  on  and  executed,  and  that  the  plaintiff  Peter  and  his 
heirs,  should  hold  and  enjoy  the  lands  so  allotted  to  him  and  his  heirs,  and  that  pos- 
seesion  thereof  should  be  delivered,  and  an  account  of  the  profits  taken ;  and  directed 
costs  to  be  paid  out  of  the  assets  of  the  respective  testator's  estates.  But  it  being 
insisted,  that  there  were  exceptions  taken  by  Earl  Charles  the  father,  to  the  Com- 
missioners allotment,  which  remained  undetermined ;  it  was  ordered,  that  the  Lord 
Mohun  should  procure  those  exceptions  to  be  heard,  within  a  mont^  then  next,  or, 
in  default,  that  the  certificate  should  stand  absolutely  confirmed. 

Lord  Mohun  never  applied  to  have  the  exceptions  argued,  pursuant  to  this  last 
decree,  and  thereby  the  certificate  became  absolute ;  but  he  lodged  an  appeal  against 
the  said  decrees,  which  he  neglected  to  prosecute;  and  on  the  respondents  endeavours 
to  proceed  below,  the  proceedings  on  that  appeal  were  renewed  by  the  appellant 
the  Lady  Mohun,  and  continued  till  the  29th  of  March  1720,  when  the  same  was 
dismisseid  for  want  of  prosecution*. 

In  Trinity  term  1723,  the  respondents  brou^t  their  bill,  to  carry  the  former 
decrees  and  proceedings  into  execution  against  the  appellant  Lady  Mohun,  as  the 
devisee  and  personal  representative  of  Lord  Mohun,  and  also  against  tJie  other 
appellant  her  husband.  To  which  bill,  the  appellants  put  in  their  answer ;  and, 
witliout  insisting  on  the  terms  for  years,  or  on  any  hardship  in  the  said  decrees, 
submitted  to  be  examined  on  interrogatories,  for  the  discovery  of  Lord  Mohun's 
personal  estate;  and  touching  the  account  of  the  rents  and  profits  of  tiie  lands  claimed 
by  the  respondents. 

On  the  11th  of  December  1723,  this  cause  was  heard  at  the  Rolls,  on  bill  and 
answer ;  when  the  appellauts  making  default,  a  [38]  decree  was  made,  unless  cause, 
for  carrying  the  former  decrees  and  proceedings  into  execution,  and  for  the  app^- 
lants  delivery  of  the  possession,  and  conveying  to  the  respondent  Peter  and  his 
heirs,  the  allotted  lands ;  and  for  an  account  of  profits. — And  no  cause  being  shewn 
to  the  contrary,  this  last  decree  was,  on  th&  25th  of  January  following,  made  absolute, 
without  any  complaint  against  the  justice  thereof;  and  was  accordingly  afterwards 
signed  and  inrolled. 

But  the  appellants  afterwards  thought  proper  to  appeal  from  all  these  decrees 
and  proceedings ;  and  on  their  behalf  it  was  argued  (C.  Wearg,  C.  Talbot),  that  Earl 
Charles  the  fa&er  did  not  take  the  estate  under  the  will  of  Sir  Edward  Fitton,  any 
otherwise,  than  as  tlie  same  operated  by  way  of  appointment,  or  declaration  of  a 
new  use,  pursuant  to  the  power  reserved  to  Sir  Edward,  by  the  settlement  of  the  3d 
of  April  1634 ;  so  that  Earl  Charles  t^e  father  was  in  by  tiie  settlement,  and  not  by 
the  will,  consequently  had  a  good  title  to  the  whole  estate ;  and  therefore,  the  statutes 
of  32  and  34  Hen.  VIII.  touching  devises  of  lands,  did  not  operate  on  this  estate, 
nor  could  the  same,  under  such  disposition  thereof,  be  void  as  to  one  third  part,  for 
tiie  benefit  of  the  coheirs  of  Sir  Edward  Fitton.     That  the  two  several  terms  of  99 

*  Vide  Jour.  vol.  21.  p.  284.  And  at  the  same  time,  no  lees  than  thirty-four 
other  appeals  were  dismissed,  for  the  same  reason. 
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years,  were  terms  in  grow,  and  not  attendant  upon  the  inheritance  of  the  premiea; 
oonsequentlj  the  trust,  or  benefit  thereof,  did  effectually  pass  to,  and  vert  in  Etrl 
Charles  the  father,  by  virtue  of  Sir  Edward  Fitton's  will ;  and  therefore,  during  tbe 
continuance  of  those  terms,  the  coheirs  of  Sir  Edward  could  have  no  title  to  &  third 
part  of  the  premises,  even  supposing  Earl  Charles  the  father  to  have  takoi  the 
inheritance  ijiereof  by  the  will :  For  Sir  Edward  had  indisputably  a  good  rigk 
to  dispose  of  the  equitable  interest  in  the  said  terms,  and  having  so  done  by  his  vill, 
they  ought  not,  in  a  Court  of  Equity,  to  be  set  aside,  as  to  one  third  part  of  the 
premises,  for  the  benefit  of  the  coheirs,  in  violation  of  the  plain  intent  of  Sir  Edirard 
Fitton's  will ;  and  the  rather,  in  regard  both  these  terms  had  been  long  since  assigned, 
in  pursuance  of  a  former  decree  of  the  Court  of  Chancery,  14  Car.  II.  for  the  b«iefit 
of  Earl  Charles  the  father,  and  who  had  really  paid  a  great  sum  of  money  for  redemp- 
tion of  the  mortgage  created  by  Sir  Edward  Fitton.  Should  it  be  objected,  that  Eul 
Charles  the  father,  by  his  answer  in  the  original  cause,  insisted  that  he  claimed  br 
the  will,  and  did  not  make  his  defence,  that  he  was  in  by  the  settlement,  and  that  then- 
fore  the  appellants  could  not  now  make  that  objection  to  the  decrees  of  1687 ;  it  v» 
answered,  that  the  settlement  of  April  1634,  and  Sir  Edward  Fitton's  will,  ven 
fully  set  forth  in  the  pleadings  in  the  original  cause,  and  properly  put  in  iesue; 
and  tliat  the  title  of  Earl  Charles,  depending  upon  the  proper  construction  of  both. 
which  was  proper  for  the  judgment  of  the  Court ;  that  judgment  ought  to  have  been 
given  according  to  the  rules  of  law,  arising  upon  the  whole  matter  disdosed  bj  the 
pleadings,  and  not  upon  any  single  instrument,  independent  of  the  rest:  Besida, 
though  Earl  Charles  the  father  insisted  by  his  answer,  that  he  claimed  [39]  under  ti< 
will,  that  did  not  exclude  his  being  in  by  the  settlement ;  for  the  will  operated  ai  an 
appointment,  or  declaration  of  a  new  use,  according  to  the  power  in  the  settlement; 
BO  that  he  really  took  the  estate  by  virtue  of  the  will,  not  operating  as  a  will,  butii 
an  execution  of  the  power ;  and  since  his  answer  might  bear  tliat  constructioa,  t 
Court  of  Equity  ought  to  take  it  in  that  sense,  as  being  agreeable  to  the  truth  and 
justice  of  the  case.  Should  it  be  also  objected,  that  the  two  terras  for  09  years,  created 
by  the  settlement  of  April  1634,  were  attendant  upon  the  inheritance,  and  con- 
sequently that  the  respondent  Peter  MinshuU  was  entitled  to  a  seventh  part  of  one 
third  of  the  premises  therein  comprised ;  it  was  answered,  tliat  there  was  no  eipr« 
declaration  of  trust,  eiUier  in  the  said  settlement,  or  any  other  deed  executed  by  Sir 
Edward  Fitton,  which  rendered  these  terms  attendant  on  the  inheritance ;  and  ooo- 
sequently,  that  they  ought  to  be  deemed  in  equity,  as  terms  in  gross,  and  created 
by  Sir  Edward  on  purpose  to  prevent  hjs  heirs  from  taking  any  advantage  of  anj 
share  of  his  estate,  against  the  declaration  and  direction  of  his  will,  by  the  tenure 
in  capite;  and  were  kept  on  foot  in  trust  for  him,  and  such  person  and  his  heirs, 
to  whom  he  should  limit  his  estate  by  his  will.  That  Sir  Edward  Fitton  had  un- 
doubtedly an  absolute  power  to  diB{K>ee  thereof  as  he  tliought  fit,  and  by  his  will  had 
made  such  disposition  to  Earl  Charles  the  father;  and  the  terms  were  iotendei 
and  ought  to  wait  upon  the  inheritance,  so  limited  or  disposed  of  by  Sir  Edward,  or 
else  belonged  to  the  Earl,  as  his  administrator  with  his  will  annexed ;  and  tbe  appel- 
lant Lady  Mohun,  being  sole  executrix  and  devisee  of  Charles,  Lord  Mohon,  her 
former  husband,  who  was  executor  and  residuary  legatee  of  Earl  Charles  the  aon,  «!><) 
was  executor  and  residuary  legatee  of  Earl  Charles  the  fatlier,  was  entitled  to  the 
said  terms ;  and  consequently,  during  the  continuance  thereof,  the  respondent  P«to 
could  have  no  right  to  the  premises.  And  if  any  objection  should  be  raised,  I7 
reason  of  the  distance  of  time,  since  the  former  decrees  were  pronounced,  or  the 
niiture  of  the  proceedings  had  thereon ;  it  might  be  answered,  that  all  the  ladies 
throughout  this  whole  affair,  was  to  be  imputed  solely  to  the  respondents ;  since  the? 
rested  upon  the  first  decrees  in  1687,  and  never  attempted  to  carry  the  same  into 
execution,  for  near  twenty  years  next  after  they  were  pronounced ;  during  all  which 
time.  Earl  Charles  tlie  father,  and  those  claiming  under  him,  enjojred  and  continned 
in  possession  of  the  estate,  acted  as  owners  thereof,  made  settlements  of  the  same 
for  valuable  considerations,  and  disposed  of  the  inheritance  thereof,  without  asr 
claim,  disturbance,  or  other  interruption  from  the  Minshulls,  or  any  claiming  nndir 
them,  till  the  year  1706,  when  they  preferred  their  bill  against  Charles  Lord  Mobun; 
and  even  since  the  decrees  in  1711,  they  did  not  think  fit  to  proceed,  till  »  fe» 
months  ago :  And  therefore  it  was  conceived,  that  neither  the  distance  of  time  since 
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the  former  decrees  were  pronounced,  or  the  nature  of  the  proceedings  [40]  which 
were  had  thereon,  could  be  any  hindrance  or  just  objection  to  the  appellanto  drawing 
the  justice  thereof  into  examination. 

On  the  other  side  it  was  contended  (T.  Lutwjche),  that  after  so  great  a  length  of 
time,  and  the  several  proceedings  in  tiie  cause,  the  appellants  ought  not  to  be  per- 
mitted to  question  the  justice  of  the  decrees  in  1687 ;  for,  that  after  an  ejectment 
brought  by  the  appellants  father,  and  great  delays  made  use  of,  to  hinder  him  of 
his  right,  the  Earl,  above  forty-two  years  sipce,  filed  his  bill ;  and,  on  the  19th  of 
July  1682,  an  issue  was  directed  to  try,  whether  the  lands  in  question  were  held 
»»  eapite  or  not;  and  the  Court  then  declared,  that  if  the  verdict  should  find  they  were 
K  held,  a  commission  should  issue  to  set  out  the  share  of  the  respondents  father ; 
and  after  great  delays,  respecting  this  trial,  the  Earl  at  length  waived  it,  by  admitting 
the  lands  to  be  held  in  eapite;  but  then  he  insisted  on  another  point,  viz.  tlie  terms  of 
years ;  and  thereupon  the  Court  gave  him  leave  to  amend  his  bill.  That  it  was  now 
forty-one  years,  since  the  respondents  father  filed  his  bill,  and  above  thirty-six  years 
since  an  absolute  decree  was  made;  and  a  commission  for  the  division  and  Ckllolr 
ment  of  the  estate  executed ;  and  upon  exceptions  taken  to  that  allotment,  it  was, 
by  consent  of  the  parties,  and  of  the  then  Lord  Brandon,  referred  to  arbitrators 
to  set  a  value  upon  the  share  and  interest  of  the  respondents  father,  which  by 
consent  also,  was  to  be  paid  him ;  and  therefore  it  was  insisted,  that  this  reference 
was  submitting  to  the  justice  of  the  decree,  and  a  waiver  of  all  objections  to  the 
title  thereby  established,  and  ought  effectually  to  bind  the  appellants,  as  claiming 
both  under  the  Earl  and  Lord  Brandon. 

But  supposing  the  appellants  at  liberty  to  dispute  the  points  made  by  their 
appeal,  it  was,  on  behalf  of  the  respondents,  contended,  that  Sir  Edward  Fitton's 
Lady  being  dead,  without  issue,  he  was  by  law,  at  the  time  of  making  his  will,  seised 
in  fee  of  the  whole  estate,  so  that  the  Earl  could  take  only  as  devisee ;  for  the  will, 
x>ntaining  no  reference  to  the  deed  of  settlement,  could  not  be  construed  to  operate 
M  an  appointment ;  on  the  contrary,  all  former  settlements  were  thereby  expressly 
revoked :  But  if  the  will  had  referred  to  the  settlement,  yet,  on  account  of  the 
tenure  in  ca/pite,  it  was  undoubtedly  void,  as  to  a  third  part,  and  such  third  part 
lescended  to  the  testatmr's  heirs  at  law.  That  though,  as  the  settlement  was  stated 
in  the  Earl's  answer,  there  did  not  appear  to  be  any  declaration  of  the  trusts  of  tfie 
Jwo  99  years  terms;  yet,  it  was  reasonaUe  to  suppose,  that  they  were  raised  for 
naking  provision  for  the  younger  children  of  the  marriage,  and  were  afterwards  to 
ittend  tiie  inheritance;  for  (^erwise,  the  subsequent  uses  to  the  issue  of  that 
nsrriage,  would,  in  effect,  be  thereby  defeated :  And  as  Sir  Edward  died  without 
ssue,  it  was  apprehended,  that  even  if  no  use  was  declared  of  these' terms  by  the 
lettlement,  they  could  redound  only  to  the  benefit  of  those  who  had  the  inheritance. 
Tor  all  which  reasons,  and  as  this  matter  had  undergone  so  long  and  expensive  a 
itigation,  and  had  been  [41]  so  repeatedly  determined  against  the  appellants,  and 
hose  under  whom  they  claimed ;  it  was  hoped,  that  the  decrees  would  be  afiirmed, 
md  the  present  appeal  dismissed  with  costs. 

Accordingly,  after  hearing  counsel  on  this  appeal,  it  was  orderbd  and  adjudged, 
hat  the  same  should  be  dismissed ;  and  the  several  decrees  therein  complained  of, 
ffirmed.     (Jour.  vol.  22.  p.  306.) 


PORTIONS. 

Cask  1. — John  Ormsby, — Appellant ;  Henry  Dobwell,  et  Ux, — Respondents 

[25th  January  1702]. 

[Mew's  Dig.  X.  1255.] 

A.  on  the  marriage  of  his  son,  settles  lands,  which  he  covenants  to  be  £800  per 
ann.  reserving  to  himself  a  power  of  charging  the  same  with  £1200  for  the 
portions  of  his  younger  children.     A.  charged  the  estate  with  only  £600,  but 
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because  the  value  of  the  lands  was  defective,  the  son  refused  to  paytliwpu 
tions.  Held,  that  the  portions  were  well  charged,  as  they  only  wnountedioi 
moiety  of  what  the  father  had  power  to  charge,  and,  if  tiiere  was  a  de&iaH 
in  the  value  of  the  lands,  the  son  ought  to  sue  upon  the  covenant  for  Htitfi^ 
tion,  out  of  his  father's  assets. 

Dbcrbb  of  the  Irish  Chancery  affirmed. 

Viner,  vol.  16.  p.  454.  ca.  7.  2  Eq.  ca.  ab.  658.  ca.  3. 

Arthur  Ormsby,  eeq.  the  appellant's  father,  by  deed  dated  29tii  of  May  1686,  it 
consideration  of  the  marriage  of  the  appellant  with  Elizabeth  Kingdon,  and  of  1^ 
her  marriage-portion,  to  him  paid ;  made  a  settlement  of  all  his  landa  and  tenemeit 
in  the  county  of  Limerick  in  Ireland,  to  the  following  uses :  As  to  part  of  tlie  ludit! 
tlie  yearly  value  of  £400,  to  the  use  of  the  appellant  for  his  life;  remaioder  u tit 
first,  and  other  sons  of  that  marriage,  in  tail  male ;  with  other  reniainden  over:  d 
as  t»  the  residue  of  the  said  lands,  to  the  use  of  him  tha  said  Arthur,  for  hislife: 
remainder  to  Elizabeth  his  wife,  for  her  life;  remainder  to  a  trustee,  for  100  jon; 
remainder  to  the  appellant,  for  his  life ;  with  such  other  remainders  over,  u  verc 
limited  of  the  first  mentioned  lands.  The  trust  of  the  100  years  term,  was  dedani 
to  be  for  the  raising  any  sum,  after  the  death  of  Arthur  and  his  wife,  not  eiceediif 
£1200,  for  the  better  provision  of  their  younger  children ;  in  such  manner  and  pi* 
portion,  as  he  or  his  wife  should  by  deed  appoint.  And  the  said  Arthur  Omisi? 
covenanted,  that  the  lands  so  settled  were  then  of  the  value  of  £800  per  ann.  beads 
quit-rent. 

The  said  Arthur,  by  two  deeds,  both  dated  tlie  24th  of  April  1689,  charged  tbetaiil 
premises  wi'di  £600,  viz.  by  one  deed,  with  £150  to  his  daughter  Sarah,  to  be  paid  out 
of  the  first  rente  and  [42]  profits;  and  the  like  sum  of  £150  to  his  daughter tl»l^ 
spondent  Catherine,  to  be  paid  out  of  the  next  rents  and  profits ;  and  by  tlie  c^ 
deed,  with  £300  to  be  nest  paid  out  of  the  rents  and  profits,  to  his  two  younger  win. 
Arthur  and  Edward. 

In  September  1690,  Arthur  the  father,  having  survived  his  wife,  died ;  whereapsi 
the  appellant  became  intitled  to  tlie  whole  estate,  subject  to  the  aforesaid  cbar^; 
but  the  premises  lying  near  Limerick,  which  was  at  that  time  in  posaeBsioD  of  tb 
rebels,  the  appellant  could  not  enter  till  after  die  surrender  of  the  town,  which  luf- 
pened  on  the  3d  of  October  1691 ;  and  being  then  in  England,  he  did  not  in  facttib 
possession  till  May  following. 

The  appellant  refusing  to  pay  the  respondent  Catherine's  portion  of  iM  ^ 
and  her  husband,  filed  their  biU  against  him  in  the  Court  of  Chanomy  in  Irelud,  '-^ 
order  to  compel  such  payment.  To  which  bill  the  defendant  by  his  answer  insi^ 
that  the  settled  estate  was  deficient  in  the  covenanted  value,  upwards  of  £300  a  jw^ 
that  the  charge  ought  not  to  be  made  good,  before  the  covenant  as  to  the  Tiliie** 
specifically  satisfied ;  and  tliat  the  plaintiff  Catherine  had  a  very  sufficient  portioi: 
viz.  £1000  left  her  by  her  father's  will,  made  subsequent  to  the  deed  of  appointfflS"' 

On  the  3d  of  December  1701,  tlie  cause  came  on  to  be  heard ;  when  the  defaiiitt' 
was  decreed  to  pay  the  £  150,  with  interest  from  the  time  of  filing  the  bill,  withii  W> 
months ;  and  if  not  paid  in  that  time,  he  was  to  pay  the  costs  of  tiie  suit. 

From  this  decree  the  defendant  appealed,  insisting  (W.  Cowper),  that  !»»••' 
purchaser  for  a  valuable  consideration,  but  that  the  value  agreed  for  had  nenrt** 
made  good  to  him;  wherefore,  and  in  regard  the  respondents  claimed  under tw''* 
tary  grant,  they  ought  not  in  equity  to  recover  on  account  of  that  grant;  befot*''* 
value  of  the  estate  was  made  good  to  tne  appellant,  agreeaUe  to  the  oovenant  Bft 
supposing  the  charge  to  be  good,  yet  the  appellant  ought  not  to  have  been  deow 
to  satisfy  it ;  because  it  was  owing  to  the  neglect  of  the  respondents,  and  their  tntfW 
that  the  £150  was  not  raised  and  paid,  by  the  profits  which  accrued,  between  theu* 
of  Arthur's  death,  and  of  the  appellant's  entering  into  posseeaion.  , 

On  the  other  side  it  was  said  (H.  Foley,  R.  Turner),  that  it  sufficiently  appe"* 
by  the  proofs  in  the  cause,  that  the  settled  estate  was  £800  a  year  at  the  tin*« 
making  the  settlement ;  but  if  it  had  not  been  so,  yet  the  value  was  no  ways  m»W" 
as  to  Arthur's  right  of  appointing  provisions  for  his  younger  children ;  forthitpo" 
was  absolute,  without  any  reference  to,  or  dependence  upon,  the  value  of  the  efij« 
That  if  there  really  was  any  deficiency  in  value,  the  appeHant  ought  to  aueupon"* 
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covenant,  for  satisfaction  out  of  his  father's  asseits,  which  were  amply  sufficient  for 
that  purpose ;  and  that  if  the  value  of  the  lands  was  material  to  the  present  question, 
yet  it  was  not  pretended  by  ttie  appellant,  that  the  estate  fell  short  of  what  it  was 
covenanted  to  be,  by  more  than  a  fourth  part ;  [43]  whereas,  Arthur  had  charged  it 
with  no  more  than  a  moiety,  of  what  he  had  power  to  do  by  the  settlement. 

After  hearing  counsel  on  tliis  appeal,  it  was  obdbrxd  and  ADJunaBO,  that  the  same 
should  be  dismissed ;  and  the  decree  therein  complained  of,  affirmed.  (Jour.  v<4.  17. 
p.  257.) 


Cask  2. — Lord  Viscount  Kosebkrry,  et  Ux., — Appellants ;  James  Taylor, 
and  others, — Eespovdents  [5th  February  1702]. 

[Mew's  Dig.  X.  1267.] 

A  term  of  forty  years  is  limited  for  raising  £2000,  either  by  profits  or  tale;  the 
trustee  takes  possession,  but  makes  no  interest  of  tlxe  profits.  Held  that  the 
portion  should  carry  interest,  from  the  time  it  was  payable ;  as  the  estate  was 
sufficient,  and  the  trustee  might  have  raised  it  immediately. 

Dbcbbb  of  Lord  Somers  C.  bbtxrsbd. — See  post,  Ca.  10.  [6  Bro.  P.  C.  81]. 

Viner,  vol.  16.  p.  442.  ca.  1.  Eq.  ca.  ab.  643.  c.  11. 

Everingham  Cressy,  by  indenture  dated  the  19th  of  September  1670,  in  considera- 
tion of  the  marriage  of  his  son  Everingham  with  Anne  his  first  wife^  and  of  £2500, 
her  portion,  made  a  settlement  of  his  estate;  whereby,  after  the  son's  death,  and 
failure  of  issue  male  of  his  body,  a  term  of  fortiy  years  was  vested  in  trustees,  for 
raising  £2000,  as  a  portion  for  the  eldest  daughter  of  that  marriage,  and  £1000  for 
the  portion  of  every  other  daughter ;  such  portions  to  be  raised  out  of  the  rents  and 
profits,  or  by  leasing.  And  subject  to  this  term,  the  estate  was  limited,  to  the 
right  heirs  of  Everingham  the  father. 

On  the  26th  of  May  1671,  old  Everingham  made  his  will ;  and  thereby  devised  his 
remainder  in  fee  of  the  settled  estates,  to  Everingham  hia  son,  and  the  heirs  male  of 
hia  body ;  with  remainder  to  Gervas,  the  testator's  brother,  and  the  heirs  male  of  his 
body ;  and  soon  afterwards  died. 

In  Trinity  term  1672,  Everingham  the  son  suffered  a  recovery  of  the  estate;  the 
uses  whereof  were  declared  to  be,  a»  to  part  of  the  premises,  to  trustees  for  a  term  of 
200  years,  to  pay  certain  debts  specified  in  a  schedule;  and  as  to  the  residue,  to 
Everingham  the  son  and  his  heirs. 

In  December  1674,  Ann  the  wife  of  young  Everingham,  died  without  issue  male, 
leaving  the  appellant  Lady  Dorothy  her  only  daughter;  and  in  November  1675, 
Everingham  made  a  mortgage  for  1000  years,  of  part  of  the  premises  comprized  in 
the  40  years  term,  to  the  respondent  Tyreman,  for  securing  £700  and  interest. 

By  indentures  of  lease  and  release,  dated  the  17Ui  and  18th  of  May  1676,  Evering- 
ham the  son,  in  consideration  of  a  marriage  with  Elizabeth  his  second  wife,  limited 
the  estate  to  himself  for  life ;  with  remainder  (except  such  part  as  was  to  be  to  Eliza- 
beth [44]  for  her  jointure)  to  trueftees  for  500  years ;  the  trust  of  which  term  was  de- 
clared to  be,  that  in  case  the  £2000,  secured  by  the  term  of  40  years  for  Dorothy,  and 
the  £700  and  interest  secured  by  tlie  mortgage  to  Tyreman,  should  become  due,  to 
be  raised  and  paid  after  Everingham's  death,  and  during  the  life  of  Elizabeth ;  Uiat 
then  the  said  trustees  might,  if  they  thought  fit,  raise  and  pay  the  said  sums ;  to  the 
intent  to  secure  and  free  Elizabeth's  jointure-lands  from  the  same,  during  her  life; 
remainder,  as  to  part  of  the  estate,  to  Elizabeth  for  life,  for  her  jointure;  remainder 
to  the  first,  and  other  sons  of  that  marriage,  in  tail  male ;  and  in  failure  of  issue  male, 
a  term  of  200  years  was  limited  to  trustees,  for  raising  portions  for  the  daughters 
of  that  marriage.  And  by  this  deed,  Everingham  covenanted,  that  the  estate  settled 
for  the  jointure  of  Elizabeth,  was  and  should  continue  of  the  clear  yearly  value  of 
£320. 

In  August  16^9,  Everingham  the  son  died,  without  issue  by  Elizabeth  his  second 
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wife ;  whereupon  Francis  Neville,  the  surriving  trustee  of  the  40  years  term,  esimi 
upon  the  premisee  comprized  in  that  term ;  which  were  about  £120  per  aim.  in  oris 
to  raise  Dorothy's  portion  of  £2000  out  of  the  rents  and  profits. 

In  July  1680,  Elizabeth,  the  widow,  married  the  respondent  Taylor  ;  and  inEacta 
term  1681,  they  exhibited  their  bill  in  Chancery  against  Dorothy,  then  an  infml 
and  her  trustee  Neville,  and  also  against  Tyreman  the  mortgagee,  aad  thetnisteeiof 
the  500  years  term,  created  by  the  second  settlement;  praying  an  account  &nd  n- 
demption,  and,  after  the  £2000  and  £700  were  satisfied,  to  be  let  into  possessioD,  aid 
to  have  the  jointure  made  good  £320  per  ann. 

On  the  13th  May  1685,  the  cause  was  heard  before  the  Lord  Keeper  North;  »te 
his  Lord^ip  declared,  that  the  defendant  Dorothy's  portion  of  £2000  ought  in  tiie 
first  place  to  be  raised  out  of  the  profits,  without  interest;  and  then,  that  the  moK- 
gagee  should  be  satisfied  what  was  due  to  him ;  and  afterwards  the  plaiatiS,  Nn. 
Taylor,  was  to  have  the  arrears  of  her  jointure,  after  the  rate  of  £320  per  win.  td'A 
was  decreed  accordingly.  And  it  was  further  ordered,  that  a  sale  should  be  made ht 
raising  the  portion,  and  the  money  due  to  the  mortgagee ;  and  that  an  account  shooU 
be  taken  of  what  had  been  raised  out  of  the  estates,  by  the  defendant  Dorothjr'a  trust* 

In  pursuance  of  this  decree,  the  master,  on  the  1st  of  May  1686,  certitied,  tiuttb 
trustee  Neville,  had  leceived  of  the  profits  of  the  estate,  £765  78.  6d. ;  and  on  theSll 
of  March  1690,  he  further  certified,  that  the  trustee  had  received  £731  Ss.  6d.  mn. 

In  February  1690,  the  appellants  intermarried  ;  and  the  appellant  Lord  Roeebeny, 
finding  that  the  endeavours  to  sell  the  estate  had  proved  ineiffectual;  and  thulm 
lady's  maintenance  from  the  death  of  her  father,  had  been  insisted  on  by,  and  t&ini 
to  her  trustee,  out  of  the  principal  of  her  portion,  instead  of  having  interest  ttewf 
allowed  for  such'  maintenance ;  he  applied  for  a  re-hearing  of  the  cause,  at  to  tk 
question  of  interest. 

[46]  The  cause  was  accordingly  re-heard  before  the  Lords  Commissionerg,  on  ^ 
28th  of  July  1691 ;  when  it  was  decreed,  that  £40  per  ann.  should  be  allowed  forUdr 
Dorothy's  maintenance,  from  the  time  of  her  father's  death,  until  she  was  serentMi 
years  of  age ;  and  from  thence,  interest  of  the  £2000  at  £5  per  cent  until  her  portioB 
was  paid ;  and  that  the  maintenance  and  interest  ought  to  be  made  good,  outoftk 
money  in  the  trustees  hands,  so  far  aa  the  same  would  extend ;  and  it  was  referred  » 
the  master  to  compute  such  maintenance  and  interest :  and  it  was  further  ordered, 
that  the  trustee  should  shew  cause,  why  interest  should  not  be  paid  by  him,  for  wW 
he  had  received ;  and  after  the  master's  report,  the  court  wotild  consider,  how  f«rt» 
trustrestate  should  stand  charged. 

The  trustee  having  made  an  affidavit,  that  he  had  made  no  interest  of  the  mot?' 
received  by  him  out  of  the  profits  of  the  estate,  that  part  of  the  decree  was  no  fwtw 
proceeded  on  ;  but  the  plaintiffs  apprehending  themsdves  aggrieved  by  this  deci« 
applied  for,  and  obtained  a  re-hearing  of  the  cause,  before  the  Lord  Keeper  SomW 
on  the  2d  of  March  1694 ;  when  his  Lordship  declared,  that  from  the  words  of  the  dew 
of  settlement,  made  on  the  marriage  of  the  Lady  Dorothy's  mother,  he  could  nottw 
the  £2000  to  be  a  gross  sum,  to  carry  interest  from  the  father's  death  in  l^'^'-*™' 
the  tinistee  was  in  possession  of  the  trust-estate,  to  the  prejudice  of  the  plaintifiii  "^ 
came  in  in  remainder,  and  had  exhibited  their  biU  for  tlie  direction  of  the  court  w" 
no  bill  l\ad  been  exhibited  on  behalf  of  Dorothy ;  and  tlierefore  it  was  ordered.  tW 
the  Lords  Commissioners  decree  should  be  set  aside,  and  that  the  decree  of  the  u*" 
Keeper  North  should  stand. 

From  this  last  decree,  the  preseni  appeal  was  brought ;  and  on  behalf  of  4e  ^ 
pdlants  it  was  insisted  (W.  Dobyns,  P.  Crawford),  that  the  portion  being  secured  OJ 
a  term  of  forty  years,  prior  to  the  title  of  the  respondents,  and  there  being  no  obj* 
tion  to  this  term,  in  point  of  title;  the  portion  might  have  been  raised  by  ^^ 
the  first  decree,  and  put  out  at  interest  for  the  infant's  benefit;  whereas  by  thii  W 
decree,  the  appellants  were  not  only  deprived  of  any  intereeti  for  the  £2000,  but  the 
principal  sum  itself  had  been  considerably  lessened,  by  the  appellant  Bon&p^'^ 
tonance,  prior  to  her  marriage.  That  the  Court  of  Unancery  never  aflowa  the  pr* 
cipal  of  a  child's  portion  to  be  lessened  and  spent  in  its  maintenance.  Hat  the'* 
spondents  had  no  equity  against  the  appellants,  for  their  title  was  long  subeeqoeBi 
to  the  appellants ;  and  besides,  the  respondents  had  notice  of  this  incumbrance,  tiiii 
had  the  whole  inheritance  to  make  them  recompence  and  satisfaction.    That  M  * 
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ereet  could  be  had  from  the  trustee,  because  he  had  declared  on  oath,  that  he  had 
Dade  none;  and  by  this  oath,  the  respondents  had  submitted  to  be  bound.  And  that 
luch  submission  amounted  to  a  consent  to,  and  an  acquiescence  in  the  decree  of  the 
!8th  of  July  1691 ;  and  therefore,  the  respondent*  ought  not  to  have  been  admitted 
0  a  farther  re-hearing  of  the  cause.  But  that  the  decree  made  upon  that  re-hearing, 
>ught  to  be  reversed ;  and  [46]  interest  allowea'  for  the  £2000,  from  the  death  of  the 
ippellant  DorotJiy'e  fatiier ;  or  at  least,  that  maintenance  and  interest  according  to 
he  decree  of  the  28th  of  July  1 69 1 ,  ought  to  be  raised  out  of  the  estate. 

On  the  other  side  it  was  alledged  (W.  Cowper),  that  there  was  due  to  the  respondents 
'or  the  arrears  of  the  jointure  above  £5000  ;  that  the  gioving  jointure  of  £320  per 
urn.  laill  run  on,  and  yet^  that  the  estate  of  which  they  were  in  possession,  and  which 
ras  all  they  could  ever  have,  amounted  only  to  £220  per  ann.  That  it  appeared  from 
k  report  in  the  cause,  which  stood  absolutely  confirmed,  that  the  whole  £2000  had 
leen  raised  by  the  appellant's  trustee;  and  therefore  it  was  hard  and  inequitable,  to 
attempt  to  load  the  estate  with  a  farther  charge  for  interest. 

But,  after  hearing  counsel  on  this  appeal,  it  waa  ordbrbd  and  adjudqbd,  that  the 
lecrees  therein  complained  of,  bhould  be  reversed,  at  to  the  interest;  and  that  interest 
iLould  be  paid  to  tiie  appellants  out  of  the  estate,  from  the  death  of  the  said  Evering- 
lam  Cressy,  the  appellant's  father,  at  £5  per  cent,  per  ann.  for  the  £2000  portion; 
h'scounting  yearly,  tiowards  sinking  the  said  principal  and  interest,  the  profits  re- 
leived  by  Mr.  Neville,  the  trustee,  out  of  the  said  estate ;  and  that  it  should  be  sent 
lack  to  the  Court  of  Chancery,  to  take  the  said  account,  as  directed.  But  this  was  to 
ledoae,  without  prejudice  to  Tyreman's  mortgage.     (Jour.  vol.  17.  p.  270.) 


Case  3. — Catherine  Strode,  Widow, — Plaintiff ;  Thomas  Andrews,  De- 
fendant (in  Error)  [5th  February  1706]. 

A.  conveys  lands  to  the  use  of  himself  and  his  wife  for  life,  remainder  to  their 
first  and  other  sons  in  tail ;  and  for  default  of  such  issue,  and  in  case  A.  should 
die,  or  he  dead  without  issue  male  of  his  body  born,  or  in  ventre  »a  mere  at  the 
time  of  his  deatli,  and  should  leave  one  or  more  daughters,  then  to  J.  S.  for  600 
years,  to  raise  portions  for  such  daughters.  A.  dies,  leaving  both  sons  and 
daughters.  The  sons  having  aftlarwards  all  died  without  issue  male,  living 
the  daughters ;  Held,  that  upon  the  death  of  the  surviving  son,  the  term  arose 
and  took  place,  and  that  it  was  not  a  condition  precedent,  but  a  remainder 
upon  the  determination  of  an  estate  tail. 
JuDOUBNT  of  the  Court  of  E.  B.  bbvbrsbd. 

11  Mod.  88.  Holt's  Rep.  623  :  Yiner,  vol.  10.  225.  note  to  ca.  4 :  226.  note  to  ca. 
7 :  vol.  16.  p.  453.  ca.  6. 

John  Wyndham,  esq.  Serjeant  at  Law,  was  seised  in  fee  of  the  manor  of  Blackford, 
tnd  certain  lands  in  the  county  of  Somerset;  and  having  issue  three  sons,  William, 
Bumphry,  and  Francis,  he,  by  indentures  of  lease  and  release,  dated  the  9th  and  10th 
}f  June  1685,  in  consideration  of  a  marriage  between  his  son  William  and  Rebe)cca 
Strode,  and  of  £3000  her  marriage  portion,  settled  the  premises  to  the  following 
uses;  viz.  To  the  use  of  his  said  son  William,  for  his  natural  life;  remainder  to 
Rebecca,  for  her  life;  remainder  to  [47]  the  first,  and  every  other  sou  of  the  body  of 
the  said  William  Wyndham,  on  the  body  of  the  said  Rebecca  begotten,  and  the  heirs 
nale  of  the  bbdy  of  such  son  and  sons;  then  follows  a  clause  upon  which  the  present 
question  arose,  in  these  words,  viz.  "  And,  for  default  of  such  issue,  and  in  case  the 
said  William  Wyndham  shall  die,  or  he  dead,  without  issue  male  of  his  body,  of  the 
iwdy  of  the  said  Rebecca  Strode,  born,  or  in  ventre  sa  mere,  at  the  time  of  h*s  death; 
md  shall  leave  one  or  more  daughter  or  daughters  of  his  body,  on  the  body  of  the  said 
Kebecca  Strode  begotten,  or  in  ventre  sa  mere,  at  the  time  of  his  death;  then,  to  the 
lie  and  behoof  of  John  Strode,  and  Saville  Strode,  their  executors  and  administrators, 
lot  and  during  the  term  of  500  years;  from  thenceforth  fully  to  be  compleat  and 
anded,  upon  such  trusts,  and  to  and  for  such  intents  and  purposes,  as  are  herein-after 
expressed  and  declared ;  that  it  to  toy.  Upon  trust,  that  the  said  John  Strode,  and 
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Saville  Strode,  their  executors  or  administrators,  shall,  out  of  the  rents  and  proStiof 
the  said  manor  and  premises,  or  by  sale  or  (Jemise  thereof,  for  all  or  any  partof  thj 
said  term,  or  otherwise,  levy  and  raise  £4000  for  the  portion  or  portion*  of  wA 
daughter  or  daughters,  as  the  said  William  Wyiidham  shall  beget  on  the  body  of  tit  , 
said  Rebecca,  and  shall  be  living,  or  in  ventrte  sa  mere,  at  the  time  of  hi*  d*atli,\D\it  i 
equally  divided  and  paid  in  manner  after  mentioned  :  that  is  to  say.  Such  of  tbew!  . 
daughtm^  as  shall  be  unmarried,  or  under  the  age  of  21  years,  at  the  time  of  tl>ed» 
cease  of  the  said  William  Wyndham,  shall  have  her  respective  portion  psid  ram 
her  or  them  respectively,  at  the  day  or  days  of  their  respective  marriage  or  marriifs 
or  of  their  respective  ages  of  21  years,  which-soever  of  them  shall  first  happen,  sflc 
the  deafii  of  the  survivor  of  them  the  said  William  and  Rebecca.  And  such  daujlh 
or  daughters  as  shall  have  attained  her  or  their  age  or  ages  of  21  yean,  in  tbelife^ 
time  of  the  said  William  Wyndham,  the  father,  or  the  said  Rebecca  Strode,  BhillliP! 
her  or  their  respective  portion  or  portions  paid  unto  her  or  them,  within  we 
year  after  the  decease  of  the  survivor  of  them  the  said  William  and  Rcbwa. 
and  not  before :  Provided,  that  in  case  any  of  the  said  daughters  shall  be  pi? 
ferred  in  marriage  in  the  life-time  of  the  said  William,  their  father,  \at  or  titeir 
part  or  portion  shall  cease.  And,  in  case  any  of  the  said  daughters  dietn  MtAj^ 
time  of  the  said  William,  or  after  his  decease,  in  th-e  lifetime  of  the  said  Rebeea. 
and  before  their  portion  shall  become  due  and  payable ;  that  then  the  part  and  per 
tion  of  the  daughter  or  daughters  so  dying,  in  the  life-time  of  the  said  William  « 
Rebecca,  shall  go  and  remain  to  the  surviving  daughter  or  daughters,  equally  to  k 
divided  between  them.  And  further,  that  the  said  trustees,  their  eiecuton  or  ad- 
ministrators, shall  also,  out  of  the  profits  of  the  said  manor  and  premises,  orbTtaci 
means  as  aforesaid,  pay  and  allow  unto  the  said  daughter  or  daughters  respectif^< 
interest,  after  tjie  rate  of  £5  per  cent,  per  ann.  for  the  forbearance  of  the  said  wreni 
sums  of  money  [48]  and  portions  respectively,  from  the  time  of  t/ie  dteeau  of  rf' 
survivor  of  them  the  said  William  and  Rebecca,  until  such  sums  of  money  andpf* 
tions  shall  be  paid  to  her  or  them  respectively,  for  their  several  maintenance  m 
education ;  which  interest  shall  be  paid  to  her  or  them  duly,  by  half  yesriy  paymeoti 
during  tiie  said  term."  And  from  and  after  the  end,  or  other  sooner  determinatiot 
of  the  said  term  of  500  years,  to  the  use  of  the  heirs  male  of  the  body  of  the  i»H 
William  Wyndham ;  remainder  to  the  said  John  Wyndham  the  father,  and  the  hai» 
male  of  his  body ;  remainder  to  Humphry,  the  second  son  of  the  said  Win  Wyndb* 
and  the  heirs  male  of  his  body ;  remainder  to  Francis,  (the  lessor  of  the  plaintiff)*™ 
tlie  heirs  male  of  his  body ;  remainder  to  the  right  heirs  of  the  said  William  Wyndlui. 
for  ever. 

The  marriage  took  effect,  and  there  was  issue  two  sons,  and  four  daughten: 
namely,  John,  Humphry,  Jane,  Rebecca,  Joan  and  Katherine. 

In  April  1697,  William  Wyndham  died ;  leaving  John  and  Humphry,  his  twos* 
both  living. — In  August  1699,  John,  the  eldest  son,  died  without  issua— hi /^ 
1703,  Rebecca,  the  mother,  died;  whereupon  Humphry,  her  youngest  son,  enfa* 
and  was  seised ;  and  in  October  1704,  he  also  died,  without  issua 

The  several  persons,  to  whom  estates  for  life  were  limited,  being  dead,  «ni  •" 
the  precedent  estates  tail  being  spent ;  Francis,  the  youngest  son  of  Mr.  Seijewt 
Wyndham,  entered  by  virtue  of  the  remainder  in  tail  limited  to  him. 

But  Katherine  Strode,  the  plaintiff  in  error,  being  the  administratrii  «•  ** 
surviving  trustee  of  the  500  years  term,  entered  upon  the  premises,  in  order  to  ran* 
the  portions  for  Jane,  Rebecca,  and  Joan,  the  three  surviving  daughters  of  4e  n«; 
riage;  whereupon  the  said  Francis  Wyndham,  brought  an  ejectment  in  the  name* 
Andrew's  his  lessee.  . 

On  the  trial  of  this  ejectment,  the  jury  brought  in  a  special  verdict,  finding » 
several  facts  above  stated ;  and  the  single  question  was,  Whether  the  term  of  500  yew 
was  to  begin  upon  failure  of  male  issue,  whenever  that  should  happen ;  or,  op* 
failure  of  male  issue,  if  that  happened  at.  the  time  of  William's  deathi 

And,  upon  arguing  this  verdict  in  the  Court  of  Queen's  Bench,  the  Jadg«  ««^ 
unanimously  of  opinion,  that  the  term  never  arose;  because^  it  depended  <ip« 
condition  precedent,  viz.  William's  dying  without  issue  male  by  Rebecc^  homfi 
time  of  his  death  ;  which  did  not  happen,  for  he  left  two  sons  by  Rebecca,  lurnvi ,. 
him ;  and  therefore,  judgment  was  given  for  the  lessor  of  the  plaintiff. 
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To  rererse  this  judgment,  the  present  writ  of  error  was  brought ;  and,  on  behalf  of 
the  plaintiff  in  error,  it  was  argued  (T.  Powie,  R.  Raymond),  that  the  600  years 
term  arose  and  took  place,  upon  the  death  of  William's  younger  son  Humphry 
irithout  issu'e,  and  was  still  subsisting ;  for,  that  it  was  manifestly  ^e  intention  of  all 
parties  to  tiie  settiement,  that  the  £1000  should  be  raised  for  the  daughters  of  that 
marriage,  if  there  should  be  a  failure  of  issue  male.  That  the  term  was  ex-[49]- 
presalj  limited  to  take  place,  if  William  Wyndham  should  die  or  be  dead,  without 
ittue  male  by  Rebecca;  and  therefore,  as  his  sons  were  both  dead  without  issue,  the 
sontingency  had  happened,  and  he  was  dead  without  issue  male,  and  consequemtly  the 
)erm  arose ,-  and  the  rather,  because  there  being  no  express  time  limited  in  the  settle- 
sent,  when  the  failure  of  issue  male  should  happen,  it  might  be  at  any  time.  As  to  the 
>bjection,  that  the  contingency  of  the  failure  of  issue  male  was  confined  to  the  time 
>f  the  death  of  William,  by  the  words,  at  the  time  of  his  death,  and  that  both  his  sons 
laving  BurviTed  him,  the  contingency  never  happened ;  it  was  said,  that  these  words, 
%t  the  time  of  his  death,  related  only  to  the  expression  immediatdy  foregoing,  viz.  in 
itntre  ta  mere;  and  so  the  entire  clause  was  not  restrained  by  the  words,  at  the  time 
>/  hit  death,  but  they  must  be  referred  to  the  next  preceding  expression,  in  ventre  la 
tere ,-  for,  without  adding,  or  subjoining  that  expression  to  those  words,  the  expression 
taelf  would  have  been  unintelligible,  or  at  least,  the  sense  of  it  iucompleat.  And,  as 
0  the  other  objection,  that  the  maintenance  was  to  commence  from  the  death  of  the 
urrivor  of  the  father  and  mother,  and  from  thence  it  must  be  inferred,  that  tlie 
sUure  of  issue  male  must  happen  in  the  life-time  of  one  of  them ;  it  was  answered, 
bst  in  penning  declarations  of  trusts  of  such  terms  for  years,  the  various  accidents 
rhich  might  happen  in  families,  could  not  all  be  foreseen;  and  therefore,  the 
rusts  were  generally  suited  to  such  cases  as  wer%i  most  obvious,  but  nothing  could 
rom  thence  be  justly  collected  to  defeat  the  term  itself;  besides,  this  objection  did 
ot  prove  what  the  otiier  side  chiefly  contended  for,  viz.  that  the  failure  of  issue  male, 
lust  be  at  the  death  of  the  father ;  but,  it  rather  proved  the  contrary ;  because,  as  the 
maintenance  was  limited  to  take  place  from  the  death  of  the  survivor  of  the  fath^er 
nd  mother,  and  as  the  motft^r  did  survive ;  it  shewed  clearly,  that  the  failure  of  issue 
isle,  was  not  intended  to  be  restrained  to  the  time  of  the  father's  death.  But, 
upposing  this  to  be  a  doubtful  case,  yet  as  there  was  ground  for  a  construction  in 
avour  of  the  daughters,  who  wer«e  in  the  nature  of  purchasers  for  a  valuable  con- 
ideration,  upon  the  merit  of  their  mother's  marriage  and  portion,  and  who  were 
eirs  at  law  both  to  their  father,  and  grandfather,  the  maker  of  the  settlentent;  it 
'M  hoped,  that  the  House  would  rather  incline  to  give  them  a  provision  out  of  the 
kther's  estate,  than  suffer  his  younger  brother  to  carry  away  the  whole  of  it,  to  the 
tear  amount  of  £2000  per  ann. 

In  support  of  the  judgment  it  was  contended  (T.  Parker,  P.  King),  that  if  the  term 
«g  to  commence  whenever  there  should  happen  a  failure  of  males,  then  the  words, 
M*  default  of  such  issue,  fully  and  clearly  expressed  the  meaning  of  the  parties ;  and 
>,  all  the  rest  of  the  clause  on  which  the  doubt  had  arisen  might  be  rejected.  But, 
>  was  apprehended  to  be  very  plain,  that  this  term  was  not  to  begin  barely  upon 
efault  of  issue  male ;  but  over  and  above  that,  a  condition  was  ended,  in  case  William 
lould  die  without  issue  male  by  Rebecca,  bom,  or  in  ventre  sa  mere,  at  the  time  of  his 
tath;  and  should  have  [50}  one  or  more  daughters  by  her  begotten,  or  in  ventre  sa 
iere,  at  the  time  of  his  death ;  so  that  the  having  daughters,  and  having  no  sons,  and 
Jth  restrained  to  the  time  of  his  death,  were  the  conditions  on  which  this  term  was 
»  commence.  The  term  therefore,  was  to  begin  immediately  upon  the  death  of 
riHiam  and  Rebecca,  or  not  at  all,  and  so  the  trusts  began  from  their  deaths  ab- 
tlutely;  the  daughters  who  should  attain  21  in  the  life-time  of  their  father,  were  to 
ive  their  portions  in  &  year  after  the  death  of  father  and  mother ;  and  those  under  2 1 , 
ere  to  be  paid  when  they  attained  that  age;  and,  in  the  mean  time,  interest,  at  £5 
»■  cent  was  to  be  paid  thiem  from  the  deaUi  of  the  survivor  of  father  and  mother,  out 
the  profits,  and  by  half-yearly  payments ;  which  shewed  plainly,  that  this  term  waa 
ily  to  arise  upon  the  contingency  of  William's  dying  without  issue  male,  livift^  at 
«  time  of  his  death;  for  they  could  not  have  their  portions  within  onre  year  atfter 
William's  death,  if  the  issue  male  had  lived  100  years ;  nor  could  the  daughters  have 
td  the  interest  of  their  portions  for  their  maintenance  and  education,  from  the  death 
\  the  8urviv«»  of  William  and  Rebecca,  unless  the  contingency  then  happened :  And, 
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it  would  be  a  very  improper  provision  for  a  pretent  maintenance  for  daughtm,  mi 
for  raising  their  portions,  at  their  ages  of  21,  or  marriage;  when  it  might  htppei. 
that  the  issue  male  of  the  issue  male  might  not  fail  for  100  years,  or  perhspt,  am. 
That  it  was  an  extraordinary  construction,  to  make  the  trusts  of  a  term,  andtlied» 
position  of  the  profits  by  the  trustees,  begin  before  the  term  itself,  which  murtaatt 
the  trustees  to  take  those  profits ;  and  it  could  not  be  imagined,  that  &e  tnisteesfeR 
to  maintain  and  educate  the  daughters,  before  the  term  vested  ;  or,  afterw&rdttotUn 
them  interest  for  their  portions,  100  years  backwards  in  one  grou  turn,  »hentki 
interest  intended  by  the  parties  was  expressly  directed  to  be  paid  by  haif-yaaif  fit 
menu.  And,  as  to  thie  hardship  of  the  case  alledged  on  the  other  side,  merdjii 
prove  compassion,  it  had  no  foundation  in  factj  for,  that  Serjeant  WyDdh«in,il» 
survived  his  son  William,  and  was  perfectly  sensible  that  William's  daughtmcmH 
have  no  provision  under  this  settlement,  maide  a  very  ample  provision  for  them  br  bis 
will ;  so  that  under  this,  and  other  wills,  by  diffejrent  branches  of  the  familT,  to 
very  daughters  were  entitled  to  no  less  than  £10,760. 

But,  after  hearing  counsel  on  this  writ  of  error,  it  was  ordebsd  and  iwrasn- 
that  the  judgment  given  in  the  Court  of  Queen's  Bench,  should  be  reversed;  and, ftB 
judgment  should  be  given  for  the  said  Dame  Katherine  Strode,  againtt  Ae  "i^ 
Thomas  Andrews,  in  the  said  action.     (Jour.  vol.  18.  p.  228.) 


[51]  Case  4. — Margaret  Davie,  and  others, — Appellants ;  Nichous  HoofB 
&  Ux., — BespoTidents  [14th  February  l7ll]. 

By  a  marriage  settlement,  £2500  was  provided  for  the  portions  of  the  i»w« 
the  marriage,  in  such  proportions  as  the  father  should  appoint  There  w 
issue  of  this  marriage,  only  one  child ;  for  whom  the  father,  upoQ  hie  seasl 
marriage,  made  provision  by  settling  a  real  estate,  and  he  also  gare  iff » 
'  legacy  by  his  will,  but  died  without  making  any  appointment  of  the  i^ 
Held,  that  this  child  was  entitled  to  the  whole  £2500,  and  that  none  of  ^ 
other  provisions  made  for  her  should  be  deemed  a  satisfaction. 

Dbcrbb  of  Lord  Keeper  Harcourt  affirmed. 

The  statement  of  the  case  in  all  the  other  authorities  referred  to  i«  «'•' 
and  incorrect. 

2  Vern.  665.  Viner,  vol.  3.  p.  437.  ca.  10:  1  Eq.  ca.  ah.  p.  336.  ca.  6. 

William  (afterwards  Sir  William)  Davie,  in  the!  year  1687,  and  in  thelif&*»* 
of  Sir  John  Davie,  his  elder  brother,  married  Mary  Steadman;  whose  ofl/jf/w*" 
was  a  real  estate  in  Somersetshire,  of  about  £250  per  ann.  part  in  poesecioB,  Iki' 
the  greatest  part  in  reversion,  after  the  death  of  her  mother,  who  lived  tiD  the.'* 
1700. 

Previous  to  this  marriage,  by  indenture  dated  the  1st  of  April  1687,  bet««o"* 
said  William  Davie  and  Sir  John  Davie,  and  Margaret  Davie,  Widow,  their  aiti*''- 
of  the  one  part,  and  Mary  Steadman,  Widow,  the  said  Mary,  her  daughter,  aiidHeniy 
Long,  of  the  other  part;  in  consideration  of  tiie  then  intended  marriage,  (noporti* 
being  mentioned)  tlie  said  William  Davie^  Sir  John  Davie,  and  Margaret  Davie,  fe 
themselves,  their  heirs,  executors,  and  administrators,  covenanted  with  the  said  H"? 
Steadman,  Widow,  and  Henry  Long,  that  he  the  said  William  Davie  should,  Tithim* 
year  after  the  marriage,  upon  the  request  of  the  said  Mary  Steadman,  Widow.  »* 
Henry  Long,  their  executors  or  administrators,  settle  and  assure,  in  such  sort » 
they,  or  either  of  them,  or  their  counsel  should  reasonably  advise  or  appoint,  tieraE 
pf  £5000  in  money  and  good  securities,  or  in  good  securities  alone,  in  manner  foO**- 
ing,  viz.  the  sum  of  £2000  part  of  the  said  £5000  for  the  sole  benefit  of  the  said  Mar. 
the  intended  wife,  in  case  the  marriage  should  take  effect,  and  the  said  WiUiam  show 
die  in  her  life-time,  without  issue  by  her  then  living,  or  that  should  afterwardi  w 
bom  alive;  but  if  William  should  die  in  her  life-time,  leaving  issue  by  her,  thee (*? 
£1500,  part  of  the  £5000,  was  to  be  settled  ;  which,  as  to  the  interest  thereof,  *«'»* 
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for  the  benefit  of  the  said  Mtu-j  for  life,  for  her  jointure;  and,  after  her  death,  the 
principal  of  the  said  £1500  to  be  for  the  use  of  such  child  or  children  of  the  Baid 
William  Davie,  by  the  said  Mary,  as  should  be  then  living,  in  such  proportions  as  the 
said  Mary  should  by  any  vrriting  limit  or  appoint;  or  in  default  thereof,  equally 
between  ijiem ;  and,  if  but  one  child,  the  whole  to  that  one  child ;  but  if  all  the  children 
of  the  said  William  Davie  by  the  said  Mary,  should  [62]  die  before  her,  then  she  was 
to  have  the  full  sum  of  £2000  to  her  own  use.  And  it  was  further  covenanted,  that  the 
said  William  Davie  should,  at  the  like  request,  settle  and  assure  £2500,  other  part  of 
the  said  £5000,  to  the  use  of  such  child  or  children  as  he  should  have  by  the  said  Mary, 
whether  born  in  his  life-time,  or  after  his  decease,  in  such  manner  or  proportion  as  the 
said  William  Davie,  his  executors  or  administrators,  should  by  any  writing  appoint. 
And  the  residue  of  the  said  £5000  was,  in  every  of  the  said  cases,  to  be  for  the  sole 
disposal,  benefit,  and  use  of  the  said  William  Davie,  his  executors,  administrators 
and  assigns.  Provided  always,  that  if  the  said  William  Davie  should  settle  the  said 
£5000,  or  securities  for  the  same,  within  a  year  after  the  said  marriage;  or,  if  no 
Buch  request  as  aforesaid  should  be  made  within  one  year  after  the  marriage,  for  such 
settlement  to  be  made ;  then  the  said  Sir  John  Davie  and  Margaret  Davie  were  to  be 
discharged  from  the  said  covenant;  but  this  proviso  was  not  to  extend  to  the  said 
William  Davie. 

The  marriage  soon  afterwards  took  effect,  and  in  October  1687,  ttie  Somersetshire 
estate  was,  by  fine  and  recovery,  and  deeds  declaring  the  uses  thereof,  limited  to  the 
use  of  the  said  William  Davie  for  his  life;  with  remainder  to  said  Mary  Davie  for 
her  life ;  remainder  to  the  trustees  to  preserve  the  contingent  remainders ;  remainder 
to  first  and  other  sons  of  the  said  William  Davie,  by  the  said  Mary,  successively  in 
tail  male;  remainder  to  the  use  of  the  daughter  or  daughtens  of  the  said  William 
Davie,  on  the  body  of  the  said  Mary  begotten,  or  to  be  b^otten ;  with  remainder,  to  the 
use  of  the  right  heirs  of  the  said  William  Davie  for  ever.' 

In  1690,  Mrs.  Davie  died,  leaving  the  respondent  Mary,  her  only  child ;  and  soon 
afterwards,  Sir  John  Davie  died  without  issue ;  whereupon  the  title,  together  with  the 
family  estate  in  Devonshire,  of  about  £1400  per  ann.  descended  to  the  said  William 
Davi& 

In  1692,  Sir  WiUiam  Davie  married  Dame  Abigail,  his  second  wife,  who  brought 
him  a  fortune  of  £5000,  and  by  whom  he  had  issue  the  appellants. 

Sir  William  Davie,  intending  to  make  all  his  four  daughters  equal  in  point  of 
fortune ;  and  knowing,  that  by  the  settlement  on  his  first  marriage,  the  respondent 
Mary,  his  eldest  daughter  would,  after  his  death,  be  entitled  to  the  Somersetshire 
estate,  which  he  estimated  to  be  worth  £5000  ;  he,  in  October  1706,  made  a  settlement 
of  his  Devonshire  estate,  to  the  use  of  himself  for  life ;  then  to  trusteee  for  a  term  of 
500  years,  upon  trust  to  raise  £5000  arpiece  for  his  three  younger  daughters,  the  ap- 
pellants ;  and  subject  to  this  charge,  to  the  use  of  his  heirs  male ;  remainder  to  hia 
daughters  begotten,  or  to  be  begotten,  with  remainder  to  his  own  right  heirs.  On  the 
10th  of  February  following.  Sir  William  made  his  will;  and,  after  taking  notice, 
that  the  estate  which  he  had  by  his  first  wife,  was  settled  on  his  eldest  daughter  Mary, 
he  [63]  devised  to  her  certain  other  estates  in  the  said  county  of  Somerset,  together 
with  some  specific  legacies;  and  then  he  gave  £500  a-piece  to  his  three  younger 
daughters,  over  and  above  their  portions  of  £5000  a-piece,  and  appointed  the  same 
persons  executors,  whom  he  had  named  as  trustees,  in  the  settlement  of  his  Devon- 
shire estate. 

In  March  1706,  Sir  William  died,  and  soon  afterwards  the  respondents  claimed  the 
sum  of  £2500  under  the  agreement  made  upon  Sir  William's  first  marriage;  where- 
upon the  appellants  exhibited  their  bill  in  Chancery  against  the  respondents  to 
be  relieved  as  to  this  demand  ;  and  praying,  that  what  Sir  William  Davie  had  done' for 
the  advancement  of  the  defendant  Mary,  in  settling  upon  her  the  Somersetshire  estate 
giving  her  a  legacy  by  his  wiU,  and  making  a  further  provision  for  her  in  the  settle^ 
ment  of  his  Devonshire  estate,  might  be  decreed  to  be  a  satisfaction  of  her  claim  of 
the  said  £2500.  The  defendants  also  exhibited  their  cross  bill,  for  a  satisfaction  of 
this  £2500  out  of  the  real  and  personal  estate  of  Sir  William  Davie. 

Both  these  causes  were  heard  on  the  17th  of  November  1710,  before  the  Lo  d 
Keeper  Harcourt ;  when  the  Court  declared,  that  Mary  Hooper  was  well  entitled  to  tJi 
£2500  as  a  creditor,  under  her  mother's  marriage-agreement;  and  therefore  decreed 
the  same  to  be  paid,  with  interest  at  £5  per  cent,  from  the  death  of  Sir  William  Davie 
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But  to  reverse  this  decree,  tlie  present  appeal  was  brought;  and,  on  b^alf  oftiu 
appellants  it  was  insisted  (S.  Cowper,  S.  Mead),  that  the  intention  of  tiie  m>rri*g» 
agreement  of  1687,  being  only  to  aeoure  a  proviaion  for  the  issue  of  that  marriige; 
such  intention  was  fully  and  effectually  answered  by  the  settlement  of  the  Somenetr 
shire  estate,  which  Sir  William  Davie  was  under  no  obligation  to  make.  ThstiDtiiii 
agreement,  no  mention  was  made  of  any  portion,  nor  in  fact,  had  Sir  William'ifint 
wife  any  other  portion  than  the  Somersetshire  estate ;  which,  if  she  had  died  before  21. 
would  have  descended  to  her  heir ;  and  Sir  William  might  not  have  received  uy 
benefit  from  it.  That  till  the  death  of  Sir  William,  the  respondent  Mary  could  not, 
by  the  marriag&«ontract,  have  demanded  any  satisfaction  for  the  jC2500,  becaawiw 
time  was  thereby  limited  for  the  payment  of  it;  and,  as  at  his  death  the  re^Mndent 
became  entitled  to  the  Somersetshire  estate,  under  the  settlement,  she  thereby  received 
a  certain  satisfaction  for  the  £2500  at  the  very  time  that  it  became  demandable,  if  it 
ever  could  be  demanded.  And  as  Sir  William  never  barred  the  remainders  of  tiiit 
estate,  which  was  in  his  power  to  have  done,  it  afforded  a  plain  evidence,  that  bt 
intended  it  as  a  satisfaction :  And  therefore  it  was  apprehended,  that  the  beneb 
which  the  respondent  Mary  took  on  the  death  of  Sir  William,  by  his  settlement  of  dit 
Devonshire  estate,  and  by  his  will  ought  to  be  taken  as  a  full  satisfaction  for  the  £2500 
even  if  it  had  not  been  satisfied  by  the  settlement  of  the  Somersetshire  estate.  Thit 
it  was  fully  proved  in  the  cause,  that  Sir  William  intended  to  make  all  Mb  fw 
daughters  equal  in  their  fortunes ;  [64]  and  that  he  looked  upon  and  intended  tic 
s^tlement  of  the  Somersetshire  estate,  to  be  a  full  performance  of  the  agreement,  mtii 
on  his  said  first  marriage.  For,  being  a  very  careful  and  exact  man,  in  the  mul^^ 
ment  of  his  affairs;  he,  some  short  time  before  his  death,  set  down  in  writing,  u 
account  of  all  the  debts  he  owed,  and  which  were  indeed  but  very  trifling,  withoA 
ever  taking  notice  of  tliis  pretended  debt  of  £2500  to  the  respondents.  It  was  tha»- 
fore  hoped,  that  the  wise  arid  just  provision  which  Sir  William  had  made,  for  tk« 
peace  and  quiet  of  his  family,  and  for  the  equal  benefit  of  all  hi*  daughttn,  should  ii<< 
now  be  frustrated  by  admitting  tiie  respondent  Mary  as  a  creditor  for  so  large  a  um 
aa  £2500  principal  money ;  which,  with  the  interest  given  by  the  decree,  would  amoom 
to  £3300  to  the  disappointment  of  Sir  William's  will,  and  contrary  to  his  repeatai 
intentions. 

On  the  other  side  it  was  contended  (T.  Powis,  J.  Jekyll),  that  at  the  time  w"  tl* 
settlement  of  the  Somersetshire  estate,  which  moved  only  from  the  respondent  Mairs 
mother.  Sir  William  had  no  interest  in  it ;  and  therefore  it  could  not  be,  nor  was  etw 
expressed  or  designed  to  be  a  satisfaction,  for  what  was  limited  by  the  articles,  to  tix 
issue  of  that  marriage.  That  the  respondents  did  not  claim  the  Somersetshire  eetatt. 
by  the  gift  of  Sir  William  Davie,  but  by  the  settlement  and  gift  of  his  first  wife,  tte 
respondent  Mary's  mother ;  and  if  the  settlement  of  this  estate  was  a  satisfaction,  it 
must  have  been  so  at  the  time  of  making  it;  but  this  could  not  possibly  be,  becsase 
the  respondent  Mary  took  nothing  thereby,  but  in  remainder  aftm*  an  estate  tail 
which  the  tenant  in  tail  might,  by  common  recovery,  have  barred  and  destny^ed. 
Besides,  this  settlement  was  never  declared  or  agreed,  either  by  Sir  William  Davie,  or 
his  first  wife,  to  be  a  satisfaction  for  the  money  agreed  to  be  paid  by  the  artide& 
That  the  legacies  given  to  the  respondent  Mary  by  the  will,  were  but  of  small  valw: 
and  each  of  the  appellants  had  more  out  of  his  estate,  than  the  respondent  Mary  bad. 
though  she  was  his  eldest  daughter :  And,  as  to  the  settlement  of  the  Devonshire  estate 
she  took  nothing  but  a  remainder,  togetiier  with  the  appellants,  after  an  estate  taiL 
which  Sir  William  might  have  barred,  whenever  he  thought  fit :  But  it  was  not  era 
pretended  that  he  ever  meant,  or  declared,  this  settlement  to  be  a  satisfaction  of  viat 
he  was  bound  to  do  by  the  articles. 

AccoRDiNOLT,  after  hearing  counsel  in  this  appeal,  it  was  oRDEaED  and  .umuscex 
that  the  same  should  be  dismissed,  and  the  decree  therein  complained  of  afSnnec 
(Jour.  vol.  19.  p.  387.) 
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Case  5. — Dknnis  Daly,  &  Ux., — Appellants;  Maby  French,  and  others, — 
Respondents  [20th  June  1715]. 
[Mews'  Dig.  X.  1275.] 

XJndefr  what  circumatancee  the  payment  of  a  portion  from  under  a  will 
shall  be  postponed,  until  all  the  father's  debts  are  satisfied. 
Dbcbbb  of  the  Irish  Chancery  bitbrsbd. 

George  French,  esq.  having  six  daughters,  but  no  sons,  made  his  will  on  the  I7th 
of  September  1689,  and  thereby  devised  to  his  eldest  daughter  Ann,  and  her  heirs, 
&1I  his  lands,  tenements,  hereditaments,  reversions,  leases  for  years,  and  also  all  his 
right  and  interest  in  the  several  mortgages  therein  particularly  mentioned ;  subject 
nevertheless,  to  the  payment  of  his  debts  and  legacies,  and  to  the  several  usee,  intents, 
purposes  and  reservations,  therein  after  expressed ;  viz.  that  the  mesne  profits  should 
go  to  his  executors,  or  any  three  of  them,  his  wife  being  always  one,  until  his  debts 
(^ould  be  paid ;  and  afterwards,  until  his  legacies  and  children's  portions  therein  after 
mentioned,  should  be  satisfied ;  which,  if  the  times  should  ba  peaceable,  he  trusted 
might  be  before  his  daughter  Ann  should  attain  her  age  of  16  years;  but  if  they 
should  not  be  paid  by  tiiat  time,  then  the  profits  of  his  estate  were  to  remain  to 
his  executors,  for  four  years  longer,  for  the  purposes  aforesaid :  And  the 
testator  bequeathed  his  presonal  estate  to  his  wife,  towards  payment  of 
his  debts;  declaring,  that  if  his  intention  was  observed,  his  debts  must  be|  paid, 
before  any  distribution  of  the  mesne  profits  in  legacies  or  bequests.  The  testator 
then  bequeathed  to  the  appellant  Ellin,  his  second  daughter,  £500,  to  Mary,  his  third 
daughter,  £500,  and  to  Anstace,  his  fourth  daughter,  £500,  idl  to  be  paid  out  of  the 
mesne  profits  of  his  estate  successively ;  the  eldest  to  be  preferred  before  the  youngest. 
—To  his  mother,  Ann  French,  afterwards  Ann  Browne,  £10  per  ann.  for  her  life, 
Uid  to  his  brother,  Matthew  French,  £100,  to  be  paid  before  any  of  his  daughters 
>ortionB.  And  if  it  should  happen,  that  the  testator's  said  daughter  Ann  should  die 
}efore  marriage,  and  without  issue,  he  devised  his  said  real  estate  to  his  next 
laughter,  and  so  in  such  case  successively,  from  the  eldest  to  the  youngest ;  with  re- 
nainder  to  the  right  heirs  of  his  father,  Patrick  French.  And  if  his  said  daughter 
Lnn  should  happen  to  marry  without  the  consent  of  his  wife,  and  any  two  of  his 
xecutors,  or  do  any  other  act  to  the  reproach  or  scandal  of  his  family ;  it  was  his  will 
ind  final  settlement,  to  leave  his  estate  to  any  other  of  his  daughters,  who  should 
oUow  the  advice  of  her  mother,  or  any  two  or  three  of  his  executors  (whereof  his  wife 
D  be  always  one)  in  marriage,  and  in  such  case  the  eldest  to  be  preferred  before  the 
Dungest;  and  that  his  daughter  Ann,  or  any  other  of  his  daughters,  being  found 
uilty  as  aforesaid,  should  have  no  portion  given  them,  nor  should  any  be  due  to  them, 
ut  what  any  three  of  his  executors,  his  wife  being  [56]  one,  should  tiiink  fit. — ^And, 
trasmuch  as  the  distraction  of  the  times,  etc.  might  render  his  estate  of  no  benefit  to 
is  said  daughter  Ann,  the  testator  ordered,  that  any  three  of  his  executors,  his  wife 
nng  one,  might  diminish  the  said  several  portions,  as  they  should  think  fit,  due 
igard  being  had  to  the  value  and  yearly  profits  of  his  estate;  it  being  his  intention, 
lat  where  his  younger  daughters  should  be  paid  severally  £500,  his  eldest  should 
ive  the  real  value  of  £1000  ultra  reprises.  The  testator  also  ordered,  that  if  any 
'  his  younger  daughters  should  die  before  marriage  or  preferment,  the  £500  payable 

such  daughter  should  determine,  and  his  estate  be  discharged  thereof.  And  he 
>pointed  his  wife,  Mary  French,  and  his  brothers-in-law  Thomas  Martin,  John  Ber- 
ingham,  Michael  Lynch,  and  Patrick  Bodkin,  executors  of  his  said  will. 

The  testator  soon  afterwards  died ;  as  did  also  Anstace  his  fourth  daughter,  and 
s  brother  Matthew,  without  having  received  their  respective  legacies;  and  after  tiie 
itator's  death,  all  his  executors  proved  his  will. 

About  a  year  and  a  half  after  the  testator's  death,  Mary,  his  widow,  inter- 
arried  with  George  Lynch,  gent ;  but  before  this  marriage,  she  relinquished  the 
rther  execution  of  her  husband's  will,  and  accounted  with  his  other  executors,  for 
lat  she  had  received  out  of  his  estate. 

In  December  1697,  Ann,  the  eldest  daughter,  intermarried  with  Edmond  Therry, 
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esq.  but  without  the  consent  of  any  of  the  executors;  and  some  time  after*iiA 
Therry  and  his  wife,  haying  filed  Uieir  bill  in  the  Court  ol  Chancery  in  Irelui 
against  the  executors ;  all  matters  in  difference  between  them  were  referred  ti 
arbitrators,  who  by  their  award,  which  by  consent  was  made  an  order  of  Coon 
directed  the  executors  to  pay  Mr.  Therry,  £1350  for  his  wife's  portion ;  and  thtatb 
appellant  Ellin,  the  second  daughter,  became  entitled  to  all  her  father's  real  otitt 
subject  to  the  trusts  of  his  will. 

In  April  1701,  a  treaty  of  marriage  was  set  on  foot  between  the  appellants;  uj 
by  articles  dated  the  28th  of  that  month,  between  Nicholas  Lynch  and  Mary  hitiifc 
Thomas  Martin,  Patrick  Bodkin,  and  Michael  Lynch,  the  surviving  execut<»s  of  ib 
testator  George  French,  on  behalf  of  the  appellant  Ellin  of  t2ie  first  part,  Denu 
Daly,  senior,  on  behalf  of  the  appellant  Dennis,  his  third  son,  of  the  second  part;  id 
Ann  Browne,  (formerly  French)  grandmother  of  the  said  Ellin,  of  the  third  put: 
taking  notice  of  the  said  intended  marriage,  the  testator's  will,  and  the  mwiiip 
of  Ann  his  eldest  daughter  without  consent,  whereby  his  real  estate  had  iet(kd, 
or  would  devolve,  upon  the  said  Ellin  his  second  daughter ;  it  was  inter  alia  apwi 
that  the  executors  and  the  said  Dennis  Daly,  senior,  should  receive  the  rmti  ui 
profits  of  the  said  estate  until  the  debts  and  legacies  were  paid ;  giving  BallT» 
carragh,  which  was  about  the  value  of  £10  per  ann.  for  the  maintenance  of  di 
respondent  Mary  French,  the  third  daughter,  for  four  years ;  and  that  it  Mi 
also  be  lawful  for  the  executors,  to  pay  Mr.  Therry's  portion  of  £1350  punouth 
the  award  and  decree.  [67]  And  the  said  Dennis  Daly,  senior,  thereby  agreed  tops 
£1500  as  a  portion  with  his  said  son,  to  be  settled  on  him  and  the  issue  of  tb 
marriage ;  and  after  payment  of  the  testator's  debts  and  legacies,  the  said  EUii « 
to  have  the  quiet  and  peaceable  possession  of  his  estate,  to  her  and  the  heinttfkl 
body,  except  only  one  third  part  thereof  to  her  mother  Mrs.  Lynch,  fbr  her  lifa  id 
the  said  Ann  Browne,  the  grandmother,  for  the  better  advancement  of  A 
covenanted  to  assign  in  trust  for  her,  all  her  interest,  as  administratrix  of  Pttni; 
French,  her  first  husband,  in  a  certain  farm  called  Killcrivanta ;  and  likevicil. 
lease  which  she  had  obtained  from  the  Earl  of  Clanrickard.  Then  fdlovedWi 
clause;  viz.  "That  the  said  Mary  French,  immediately  on  her  marriageday,  »til| 
is  to  be  after  four  years  from  the  date  hereof,  is  to  have  the  interest  of  her  jwti* 
of  £500,  at  the  rate  of  £8  per  cent,  until  paid,  she  marrying  by  consent,  aocoi&f 
to  the  said  George  French's  will ;  and  power  in  the  said  executors  to  appoint  the li«, 
of  paying  the  said  £500  by  Gales,  if  they  or  the  survivor  of  them  shall  think  ft» 
to  order  it. 

Differences  afterwards  arising  between  Mr.  Daly  the  father,  and  the  eiecMI 
touching  the  value  of  the  testator's  real  estate,  and  the  incumbrances  afiedicjiii 
same,  and  particularly  concerning  the  payment  of  Mary's  portion  on  the  daj  «  ' 
marriage,  whether  the  estate  should  be  then  clear  or  not,  the  intended  man-iifil 
the  appellants  was  for  a  considerable  time  postponed ;  but  these  diSerenccc  " 
length  adjusted,  by  an  indorsement  on  the  marriage-articles,  dated  the  23d  sf 
1703,  to  the  following  effect ;  viz.  "  That  the  within  named  Mary  French  shall  kwi 
portion,  according  to  her  father  the  said  George  French's  last  will,  out  of  hii 
as  soon  as  it  can  thereout  be  collected ;  and  that  the  within  named  Deiiu 
junior,  and  the  said  Ellin  French,  shall  have  such  maintenance  for  fiveyeank' 
as  the  executors  shall  order,  out  of  the  interest  of  the  said  portion  of  £1300. 
is  acknowledged  to  be  paid  before  the  date  hereof ;  and  that  the  rest  and 
the  said  £1500,  over  and  above  the  said  maintenance  for  the  said  five  t«uIi 
go  towards  the  payment  of  the  said  Mary  French's  portion,  until  paid.' 

In  consequence  of  this  compromise,  the  marriage  was  soon  aft^ards  bid 
Mr.  Daly,  the  father,  and  his  eon,  having  purchased  all  the  incumbranoee 
the  estate,  the  possession  thereof  was  delivered  up  to  the  son. 

In  May  1709,  Mary  French  exhibited  her  bill  in  the  Court  of  Chancarin 
against  the  appellants,  and  otiier  proper  parties,  for  payment  of  her  portios  a'' 
interest  thereof,  according  to  tiie  articles. 

On  the  26th  of  January  1713,  the  cause  was  heard ;  when  it  was  decreed, 
plaintiff  should  have  and  recover  against  the  defendants  Daly  and  his  wife  ** 
of  Ballynecarragh,  for  four  years,  from  the  28th  of  April  1701,  being  the  d*"" 
articles,  and  £8  per  cent,  per  ann.  after  the  said,  four  years,  for  the  iotcnK^' 
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the  £500  until  her  marriage;  and,  upon  her  marriage,  she  was  to  have  the  said 
portion  and  interest  for  the  same  until  paid ;  and  that  the  testator's  estate,  then  in 
the  hands  of  the  ssiid  defendants  Daly  and  wife,  should  stand  charged  with  the 
£600  and  the  interest  thereof,  precedent  to  any  other  incumbrsnoe. 

From  this  decree,  the  defendants  Daly  and  his  wife  appealed ;  and  on  their 
behalf  it  was  insisted  (S.  Cowper,  R.  Raymond),  that  the  appellant  Ellin  was  en- 
titled to  the  estate  by  virtue  of  her  father's  will,  but  that  both  she  and  her  husband 
were  minors,  as  well  at  the  time  of  executing  the  articles,  as  of  their  marriage ;  that 
titey  were  neither  privy  or  assenting  to  those  articles ;  and  as  the  parties  thereto  had 
no  power  to  charge  the  estate  in  any  other  manner,  than  acoordifig  to  the  testator's 
will,  the  appellants  were  not  bound  by  the  articles ;  nor  ought  the  respondent  Mary's 
portion  to  be  charged,  otherwise  than  as  the  testator's  will  had  directed.  But  if  the 
»ppellant8  were  bound  by  the  articles,  the  will  and  the  articles  together  ought  surely 
bo  be  the  measure  for  payment  of  this  portion ;  and  yet  the  decree  had  pursued 
aeither  of  them :  It  had  not  pursned  the  will,  because  no  account  was  directed  as  to 
i»  value  of  the  estate,  or  the  amount  of  the  debts  either  paid  or  remaining  unpaid ; 
10  as  that  the  portion  might  come  in  course  of  payment  after  the  debts  were  satisfied : 
Neither  were  the  articles  pursued,  f<H-  thereby  the  respondent  Mary  was  not  to  have 
ntereet  for  her  portion  until  she  married ;  and  she  was  not  yet  married ;  and  by  the 
kcree,  she  was  to  have  the  £600  paid  immediat^y  itter  ^er  marriage ;  whereas  by 
he  articles,  tlie  exeoutors  had  a  power  of  appointing  the  payment  thereof  by  instal- 
aents,  aooording  to  the  condition  which  the  estate  might  be  in  at  the  time  of  such 
itrriage.  That  the  indorsement  having  been  made  before  the  appellants  married,  and 
bey  marrying  upon  the  foot  thereof,  the  same  ought  to  take  place  of  the  articles,  and 
perate  so  as  to  leave  the  respondent  Mary  to  recover  according  to  her  father's  will. 
haJb  the  widow,  who  was  a  trustee  of  her  husband's  will  for  the  payment  of  debts, 
igacies,  and  portions,  could  not  by  the  article^  reserve  more  out  of  the  appellants 
itate,  than  she  was  entitled  to  by  law ;  but  having  so  done,  she  ought  to  have  been 
eoreed  to  account  for  what  she  had  received,  over  and  above  her  dower,  and  which 
ould  be  more  than  sufficient  to  satisfy  the  respondent  Mary's  portion :  But  it  was 
ighly  unreasonable,  that  she  should  have  interest  for  this  portion,  from  four  years 
fter  the  date  of  the  articles ;  when  the  maintenance  had  been  all  along  continued. 

On  the  part  of  the  respondent  Mary  French  (for  none  of  the  other  parties  seem 
'  have  concerned  themselves  in  this  appeal)  it  was  said  (J.  Jekyll,  T.  Lutwyche),  that 
e  articles  of  1701,  were  part  of  the  appellants  marriage-agreement;  and  prepared 
r  Dennis  Daly,  the  father,  who  peorfecliy  understood  the  testator's  estate,  and  would 
>t  permit  any  other  Lawyer  to  be  concerned  in  the  transaction.  ITiat  provision 
ing  made  by  all  the  parties  to  these  articles,  for  payment  of  the  respondent's 
•rtion;  no  subsequent  agreement  entered  into  by  them,  could  deprive  her  of  the 
nefit  of  that  pro-[59]-vision,  unless  she  had  been  a  party,  or  otherwise  consenting 

such  subsequent  agreement  That  the  app^lants  enjoyed  the  benefit  of  the 
tides,  notwithstanding  the  indorsement;  and  it  would  be  very  hard  upon  the 
ipondent  to  lose  the  benefit  of  these  articles,  and  be  bound  by  the  indorsement  to 
lich  she  was  no  party ;  neither  was  her  grandmother  any  party  thereto,  tho'  she  was 
the  articles,  and  gave  a  consideration  for  the  same  1^  parting  with'  her  interest 
Kilcrivanta.  That  if  these  articles,  as  to  the  respondent's  portion,  should  be  set 
de,  and  she  sent  to  an  oooount  with  tiie  executors  and  the  appellants,  she  would 
e  her  portion  and  be  utterly  undone;  for  she  had  nothing  in  ihe  world  to  live 
on,  but  the  interest  of  this  .£500,  and  consequently  could  not  support  the  expence 
such  an  account.  That  it  was  surely  much  more  reasonable,  that  the  respondent, 
0  had  behaved  herself  dutifully,  should  have  her  portion  of  £500  with  interest; 
n  that  her  eldest  sister  Ann,  who  had  married  without  consent,  should  have 
350;  and  if  the  estate  was  so  incumbred,  that  it  would  not  bear  £500  for  her 
tion  and  interest,  it  was  unjust  in  the  executors  to  give  so  large  a  portion  to  her 
Bst  sister.  That  by  the  articles,  the  respondent  was  to  have  the  rents  and  profits 
Jallynecarragh,  for  four  years,  for  her  maintenance;  and,  at  the  end  of  that  term, 
mother  was  to  have  the  rents ;  and  this  clearly  showed  the  intent  of  the  parties  to 
that  the  respondent  was  to  have  the  interest  or  her  fortune  at  the  end  of  four 
re,  otherwise  she  must  starve;  for  if  the  articles  were  set  aside,  there  was  no  pro- 
on  for  her  maintenaneei,  till  her  portion  was  paid. 
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But,  after  hearing  counsel  on  this  appeal,  it  was  obdbbsd  and  ADjTjiH3M,thUflK 
decree  therein  complained  of,  should  be  reversed :  And,  forasmuch  as  the  pamuiil 
estate,  and  the  mesne  profits  of  the  real  estate  of  the  testator  George  Froidi,  mt 
by  his  last  will,  made  subject,  in  the  first  place,  to  the  payment  of  his  debts;  uih 
portion  of  £500  thereby  given  to  the  respondent  Mary,  was  not  payable  until  the 
testator's  debts  should  be  first  satisfied ;  it  was  therefore  okdkbed  and  ASJinKD),  tiii 
the  respondents,  the  executors,  and  also  the  said  Maiy  Lynch,  the  executrix,  Mi 
forthwith  account  upon  oath,  for  the  personal  estate,  and  for  the  rents  and  pnh 
of  the  real  estate,  come  to  their  or  any  of  their  hands,  or  to  the  hands  of  aayoths 
person,  by  their  order,  or  for  their  use;  and  that  for  tiie  better  taking  audi  sccoimn 
the  said  executors  should  produce,  upon  oath,  all  books  and  papers  in  their  cwbij, 
relating  to  the  said  personal  estate,  and  to  the  rents  and  profit«  of  the  Mid  n>l 
estate,  and  be  examined  on  interrogatories ;  and  that  the  appdlanta  should  tbt 
account,  upon  oath,  for  the  rents  and  profits  of  the  said  real  eetatei,  which  ihej,  or 
either  of  them,  or  the  said  Dennis  Daly  ihe  father,  had  respectively  received,  or  ni^ 
have  received  without  their  respective  wilful  default;  and  should  produce,  uponottb, 
all  books  and  papers  relating  to  such  receipts,  and  be  also  examined  on  intemft' 
tories  touching  the  same;  and  that  all  just  allowances  should  be  made  on  theiaii 
several  accounts,  and  particularly  to  the  reepon-[60]-dent  Mary  Lynch,  for  Buch  p«ri 
of  the  profits  as  she  was  entitled  to  in  law  or  equity,  in  respect  of  her  dower;  but  Ik 
sum  of  £1000  only,  part  of  the  sum  of  £1360  agreed  by  the  eiecutDn  t» 
be  paid  for  the  portion  of  Ann  the  testator's  eldest  daughter,  iha 
the  same  should  be  paid,  was  to  be  allowed,  as  well  as  paid  by  ^ 
said  executors,  for  the  portion  of  the  said  Ann.  And  it  was  fuitiier 
ordered,  that  an  account  should  be  taken  of  what  debts  were  owing  lij 
the  said  testator  at  the  time  of  his  decease,  and  of  what  legacies  given  bj  his  nl. 
remained  yet  unsatisfied;  and  if  any  question  should  arise  concerning  the  reslity^ 
any  unsatisfied  debt,  the  respondent  Mary  French,  as  well  as  the  appellants,  veret> 
be  at  liberty  to  examine  the  creditor  demanding  the  same  on  interrogatories:  i^ 
it  was  further  orobrbd  and  adjxtdobd,  that  frmn  the  end  of  four  years,  next  alter  w(i^ 
time  as  the  said  Ann  attained  her  age  of  sixteen  years,  (within  which  time,  at  tb 
farthest,  the  testator  supposed  and  intended  that  all  his  debts  and  legacies,  and  th 
portions  given  to  his  children,  might  and  should  be  paid)  the  respondrnt  Mvr 
French  should  be  allowed  £40  per  ann.  out  of  the  profits  of  the  real  estate,  for  her 
maintenance,  until  her  marriage ;  and  that  the  arrears  of  the  said  £40  per  anc  mi 
the  growing  payments  thereof,  should  stand  charged  on  the  said  real  estate,  rad 
satisfied ;  and  after  satisfaction  of  the  remaining  debts,  should  be  forthwith  pni 
and  that  upon  the  marriage  of  the  said  respondent,  her  said  portion  of  £500,  ^ 
interest  for  the  same,  from  the  time  of  her  marriage  until  the  payment  therwi 
should  be  paid  out  of  the  said  real  estate;  the  debts  of  the  testator  being  nerenhete 
first  paid  and  satisfied,  according  to  his  will :  And  it  was  further  ordbbed,  t2iattlier» 
spondent  Mary  French  should  account,  upon  oath,  for  what  she  had  received  tanA 
her  maintenance,  out  of  the  rents  of  Ballynecarragh,  or  otherwise  towards  gatisfirfto 
of  the  interest  of  her  said  portion ;  and  all  just  allowances  were  to  be  made  to  br  on 
the  said  account ;  and  that  what  she  had  clearly  received  out  of  the  said  rents,  ft  fw 
interest  as  aforesaid,  should  be  discounted  out  of  the  arrears  of  maintenance  br  this 
order  adjudged  to  her ;  and  that  she  should  have  her  costs  in  the  Court  of  Oi»»(«7 
in  Ireland,  as  wdl  in  respect  of  all  proceedings  already  had  in  the  said  Court,  u  •i» 
on  the  several  accounts  now  decreed,  and  such  obb&r  proceedings  as  should  be  hi 
thereon ;  and  that  such  costs  should  be  satisfied  out  of  the  profits  of  the  said  ltd 
estate :  And  the  said  Court  of  Chancery  was  to  give  all  necessary  direcUw*  I* 
speeding  the  said  accounts,  and  carrying  this  judgment  into  effectual  eieeuM* 
(Jour.  vol.  20.  p.  78.) 
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Case  6. — Chbistopher  Chamberlain, — Appellant ;  Mary  "White,  AVidow, — 
JRespondmt  [26th  April  1720]. 

[Mew's  Dig.  I.  1257.] 

In  a  marriage  settlement  it  was  agreed,  that  if  there  ehould  be  but  one  daughter, 
she  should  have  £500  for  her  portion ;  and  that  £200  a  piece  should  be  paid 
to  every  of  ihe  other  younger  daughters.  There  were  three  daughters  of  the 
marriage,  and  the  eldest  claimed  to  be  entitled  to  a  portion  of  £600,  but  held, 
that  she  was  only  entitled  to  a  portion  of  £200. 

Decree  of  the  Irish  Chancery  rbvbrsbd. 

The  reason  assigned  in  Yin.  and  2  Eq.  Ab.  is  the  estate  being  small,  and 
not  able  to  bea.r  a  greater  charge ;  and  see  MSS.  Tab. 

Viner,  vol.  16.  p.  440.  ca.  7 :  2  Eq.  ca.  ab.  644.  ca.  14. 

Michael  Chamberlain,  esq.  the  father  of  the  appellant  and  respondent,  being 
mied  in  fee  of  a  real  estate  in  the  counties  of  Meath  and  Dublin,  and  possessed  of 
leveral  leasehold  estates  in  Dublin,  of  the  yearly  value  of  £250  or  thereabouts,  by 
indentures  of  lease  and  release,  dated  the  16th  and  I7th  of  December  1672,  in  con- 
ideration  of  a  marriage  with  Cicely  Brown,  and  of  £500,  her  portion,  and  in  pur- 
nance  of  articles,  did  settle  and  convey  all  the  said  pr^nisee  to  the  use  of  himself  for 
ife;  remainder  (subject  to  a  jointure  of  £150  per  ann.  to  the  said  Cicely  for  her  life) 
o  the  first  and  other  sons  of  that  marriage  in  tail  male ;  remainder  to  himself  in  fee. 
Ind  it  was  thereby  agreed,  that  in  case  there  should  happen  to  be  one  or  more  son 
ir  gone,  and  hut  one  daughter  of  their  two  bodies,  ttieh  daughter  should  have,  out  of 
be  rents,  issues,  and  profits  of  the  said  estate,  the  sum  of  £500  sterling,  as  a  portion, 

0  be  paid  to  her  at  her  age  of  15  years,  or  marriage,  which  should  first  happen ;  and 
lio  Buch  competent  maintenance,  until  the  same  should  be  paid,  as  the  trustees  therein 
lamed  should  appoint^  not  exceeding  £40  per  ann. :  And  that  the  sum  of  £200 
terling  a  piece,  should  be  paid  to  every  of  the  other  younger  daughters, 
nd  £100  a  piece  to  every  of  the  other  and  younger  sons;  with  such 
Mnpetent  maintenance  as  should  be  appointed  as  aforesaid,  not  exceeding 
520  pw  ann.  for  every  such  daughter,  and  £10  per  ann.  for  every 
Dch  younger  son.  And  the  said  Midxa^  Chamberlain  covenanted  to  lay  out 
Iw  said  £500  portion  in  the  purchase  of  lands,  and  to  settle  the  same,  and  all  other 
lads  he  should  purchase,  to  the  several  and  respective  uses  before  mentioned.  But 
«  reserved  to  himself  a  power  of  charging  the  premises  with  a  jointure  for  any 
soond  wife,  not  exceeding  £60  per  ann.  and  with  £300  for  the  children  of  such 
Kond  marriage. 

Ur.  Chamberlain  had  issue  of  this  marriage,  the  appellant  his  only  son,  and  the 
Bspondent  and  two  other  daughters,  both  since  dead ;  and  upon  the  death  of  Cicely 
is  wife,  he  married  a  second,  by  whom  he  had  issue ;  and  for  tiieir  benefit,  he  charged 
16  premises  with  £300  by  virtue  of  his  said  reserved  power. 

[62]  In  the  year  1688,  Michael  Chamberlain  was  attainted  of  high  treason,  on 
scount  of  the  then  wars  in  Ireland;  whereby  his  estate  for  life,  under  the  above 
itlement,  became  forfeited  to  the  Crown. 

By  an  act  of  Parliament  made  in  England,  11th  and  12th  Will.  III.  c.  2.  a  16.  all 
le  forfeitures  in  Irdand  were  vested  in  certain  trustees  therein  named,  who  were 
lereby  authorized  absolutely  to  determine  the  claims  and  rights  of  all  persons  in  and 

1  the  same;  and  it  was  expressly  enacted,  "  That  the  judgment  of  the  said  trustees 
lould  be  final  and  conclusive;  and  that  all  infants,  feme  coverts,  ideots,  persona  of 
insane  memory,  or  beyond  the  seas,  and  all  other  persons,  bodies  natural  and  politic, 
leir  heirs  and  successors,  and  their  respective  interests,  should  be  bound  and  oon- 
uded  by  the  judgment,  determination,  or  decree  of  the  said  trustees,  touching  the 
remises,  according  to  the  tenor  or  purport  thereof,  any  law,  statute,  or  custom,  to  tlie 
mtrary  thereof  in  anywise  notwithstanding." 

Pursuant  to  this  act,  the  respondent  and  her  two  sisters  exhibited  their  claim 
ifore  the  truart^es,  praying  that  the  respondent  might  be  allowed  her  portion  of 
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meaning  of  these  presents  are,  that  in  case  the  said  John  Odell,  the  elder,  doth  not, 
m  hdt  lifetime,  dispose  of  his  daughters  in  marriage,  or  raise  for  tiiem  portionioot 
of  the  profits  of  the  said  estate ;  that  then  it  shall  and  may  be  lawful  to  and  for  hin 
the  said  John  Odell,  the  eld«-,  from  time  to  time,  and  at  all  times  during  hit  ]ik, 
hy  his  last  will  and  testament,  or  hy  any  deed  or  deeds,  or  other  instrumait  or  in- 
struments in  writing,  to  charge  and  incumber  the  said  estate,  limited  to  him  forliie^ 
as  aforesaid,  with  a  sum  not  exceeding  £1600,  as  a  portion  for  his  daugbtm.'- 
And  by  this  settlement,  both  father  and  son  covenanted,  as  they  had  before  done  h 
the  articles,  that  the  estate  so  settled,  was  subject  to  no  more  than  £2000,  and  tboiiM 
be  discharged  before  the  father's  death. 

At  the  time  of  making  this  settlement,  John  Odell,  the  father,  had  two  dao^itHi, 
namely,  the  respondents  Grizell  and  Mary ;  both  of  whom  afterwards,  and  in  lut  lift 
time,  married,  the  first  with  Henry  Graydon,  and  the  other  with  Thomas  Bwn: 
But  differences  arising  between  the  said  John  Odell,  sen.  and  the  relsitions  of  hiian'i 
wife,  touching  the  incumbrances  affecting  his  estate,  which  it  was  alledged,  gndf 
exceeded  the  £2000  limited  by  his  coyenant;  and  the  father  falling  into  misfortniieib 
in  consequence  of  these  disputes,  he  was  not  only  unable  to  discharge  thoee  iocini- 
brances,  but  also  to  give  his  said  daughters  any  portions  on  their  respective  muriafts. 

And  therefore,  by  deed  dated  the  16th  of  February  1699,  the  said  John  Odell,  ta- 
in pursuance  of  the  power  reserved  to  him  by  the  above  settlement,  charged  & 
estate  therein  comprised  with  £1500,  to  be  paid  to  the  said  Henry  Graydon  and 
Thomas  Brown ;  viz.  £750  to  each,  for  their  said  wives  portions ;  and  by  his  »iil 
of  the  same  date,  he  confirmed  this  charge,  and  soon  afterwards  died  in  prison. 

John  Odell,  the  son,  died  about  two  years  before  his  father,  leaving  his  wife  Con- 
stance, ensient  with  the  appellant,  who  was  soon  after  born ;  and  the  widow  afurvudi 
intermarrying  with  Sampson  Cox,  esq.  they,  as  guardians  of  the  appellant,  «ita«(i 
upon  and  received  the  rents  and  profits  of  the  whole  settled  estate;  but  neglected  dtber 
to  discharge  the  incumbrances,  or  pay  the  said  portions. 

Whereftwre,  in  May  1700,  Graydon  and  Brown,  with  their  wives,  exhibited  a  Ml  in 
the  Court  of  Exchequer  in  Ireland,  against  the  [66]  said  Sampson  Cox,  and  CnuUatt 
his  wife,  and  the  appellant,  then  an  infant,  praying  a  satisfaction  of  tiie  said  £1508 
for  their  portions.  To  this  bill  the  defendants  put  in  their  answer,  and  thenif 
admitted  the  articles  and  settlement  containing  the  power  to  char^  the  estate,  ta' 
the  deed  and  will  by  which  that  charge  was  made ;  and  also  that  Grizell  and  Mtir 
were,  at  the  time  of  the  articles,  unprovided  for ;  but  they  insisted,  that  Oddl  die 
father,  had  no  power  to  charge  the  estate  with  the  £1600  for  his  daughters  porti«& 
before  the  same  wa«  discharged  from  the  incumbrances ;  nor  even  in  that  case^  if  i>^ 
daughters  were  during  his  life-time  married,  or  provided  for. 

On  the  3d  of  July  1702,  this  cause  was  heard,  when  the  Court  decreed,  tbat^ 
plaintiffs  should  have  and  recover  their  several  and  respective  portions  of  £73A. 
with  interest,  out  of  the  lands  charged  therewith,  and  liable  to  the  same ;  and  refentd 
it  to  the  Chief  Remembrancer,  to  ascertain  the  value  of  those  lands,  and  the  aemtl 
incumbrances  thereon ;  and  gave  ttie  plaintiffs  leave  to  make  the  mortgagees  and  odKf 
incumbrancers,  parties  to  the  suit. 

Soon  after  this  decree,  the  suit  abated  by  the  death  of  some  of  the  parties.  >»l 
at  the  intercession  of  the  appellant's  friends,  no  farther  proceedings  were  had  tiH 
he  became  of  age ;  when  the  cause  being  revived,  he  petitioned  for  a  re-hearing,  and 
accordingly,  on  the  25th  of  May  1720,  the  cause  was  re-heard,  and  the  former  decree 
affirmed. 

From  both  these  decrees,  the  present  appeal  was  brought;  and  on  behalf  of  tfc 
appellant  it  was  contended  (R.  Raymond,  T.  Lutwyche),  that  the  portions  ought  in* 
to  have  been  decreed  against  him,  because  his  grandfather  had  no  power  to  charge  tk 
estate,  until  after  he  had  discharged  it  from  all  incumbrances,  according  to  ^* 
covenant)  and  also,  because  the  two  daughters  were  married  in  .hit  life-timt,  Ki 
otherwise  provided  for  by  him ;  and  it  was  not  pretended,  that  the  poww  was  eiecutei 
until  many  years  after  the  daughters  were  married.  ITiat  if  the  £1500  was  (±«p 
able  on  the  estate,  yet  after  so  long  an  acquiescence,  as  from  the  year  1702,  the  plain- 
tiffs ought  not  to  have  interest,  ajid  thereby  take  advantage  of  their  own  l»chs: 
And  besides,  they  had  neglected  to  make  the  mortgagees  and  incumbrancers  partia 
to  the  suit  pursuant  to  the  first  decree.     That  it  appeared  by  the  deed  and  will  ot 
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Odd],  Ben.  in  1699,  whereby  the  respondents  would  oh&rge  the  appellant's  estate  with 
iE1500,  that  £750  thereof  was  expressly  payable  to  the  said  "niomas  Brown,  the  re- 
spondent Mary's  first  husband ;  and  the  other  £750  to  the  said  Henry  Graydon,  the 
late  husband  of  the  respondent  Grizell ;  and  therefore  it  was  insisted,  that  the  execu- 
tor or  administrator  of  the  said  Thomas  Brown,  ought  to  have  been  a  party  to  the  bill 
of  revivor,  and  as  the  said  Henry  Graydon  had  died  since  the  decree  of  the  25th  of 
May  1720,  the  cause  ought  to  have  been  revived  in  the  name  of  his  executor  or  ad- 
ministrator ;  and  that  therefore  all  the  subsequent  proceedings  were  irr^ular.  for 
want  of  proper  parties,  viz.  the  legal  representatives  of  Brown  and  Graydon  respec- 
tively, to  whom  the  £1500,  if  due,  was  made  payable.  [67]  It  was  also  insisted,  that 
the  appellant's  mother,  Constance,  being  a  defendant  to  the  original  bill,  and  the 
cause  being  revived  against  her,  and  she  afterwards  dying  in  June  1719,  all  the 
proceedings  since  her  death  were  irregular,  for  want  of  her  legal  representative; 
it  appearing  by  the  pleadings  and  proofs  in  the  cause,  that  she  had  a  great  demand 
upon  the  estate  in  question  ;  not  only  because  the  jointure-lands  were  £115  per  ann. 
deficient,  but  also  because  all  those  lands,  except  £60  a  year,  were  recovered  from 
her  by  prior  mortgage^,  in  notorious  breach  of  the  covenants  entered  into  by  Odell, 
aen.  upon  his  son's  marriage.  And  therefore  it  was  prayed,  that  for  these  errors 
and  irr^ularities,  the  decrees  might  be  reversed,  and  the  respondents  bill  dismissed 
m'th  costs. 

On  the  other  side  it  was  argued  (S.  Cowper,  S.  Mead),  that  the  respondents  were 
entitled  to  their  portions,  under  the  same  articles  and  settlement,  by  which  the  appel- 
lant claimed  the  estate ;  and  were  to  be  deemed  purchasers  as  well  as  him,  who  enjoyed 
an  estate  of  £1400  per  ann.  by  virtue  of  that  settlement.  That  the  daughters  were 
married  in  consideration  of  their  said  portions,  and  on  an  express  agreement  before 
their  respective  marriages,  that  their  father  should,  by  virtue  of  the  power  in  that 
bdialf  reserved  to  him,  charge  the  estate  with  the  payment  of  such  portions,  and 
which  he  performed  accordingly.  That  the  acquiescence  insisted  on  by  the  appellant, 
was  in  some  measure  occasioned  by  his  minority  and  the  interposition  of  his  friends, 
who  earnestly  desired,  that  the  first  decree  might  not  be  carried  into  execution  till 
he  attained  his  full  age;  and  this  delay  had  been  of  great  disadvantage  to  the  re- 
spondents, by  their  being  so  long  kept  out  of  the  receipt  of  their  portions.  And,  that 
as  they  sought  only  to  have  these  portions  raised,  it  did  not  concern  them  to  bring 
■ay  other  incumbrances  on  the  premises  before  the  Court ;  but  if  that  objection  had 
my  weight,  it  was  obviated  by  the  decree,  which  directed  an  account  to  be  taken  of  the 
several  mortgages  and  incumbrances  affecting  the  estate.  It  was  therefore  hoped, 
ihat  the  decrees  would  be  afSrmed,  and  the  appeal  dismissed  with  costs. 

Accordingly,  after  hearing  counsel  on  this  appeal,  it  was  OBDBRBn  and  adjttdqbd, 
^at  the  same  should  be  dismissed,  and  the  several  decrees  therein  complained  of, 
tffirmed:  And  it  was  further  obdbrbd,  that  the  appellant  should  pay  to  the  re- 
ipondents,  the  sum  of  £60  for  their  costs,  in  respect  of  the  said  appeal.  (Jour.  vol. 
n.  p.  564.) 


[68]  Case  8. — John  Ivie, — AppdlarU ;  John  Gylberte,  and  others, — Ee- 
spondents  [6th  February  1723]. 

[MeVs  Dig.  X.  1275,  1277,  1278  {Ivy  v.  Gilbert).] 

Where  a  portion  is  directed  to  be  raised  by  annual  profits,  and  no  particular 
time  appointed  for  the  payment  of  it,  the  portion  is  only  due  when  the  profits 
can  raise  it,  and  carries  no  interest  in  the  mean  time. 

The  above  is  only  the  statement  of  an  abstract  point  in  2  Eq.  Ab.  644.  ca. 
17.  &  16  Tin.  443.  c  3. 

The  following,  from  2  P.  Wms.  13.  seems  correct — "  A  trust  term  for 
raising  daughter's  portions,  if  it  direct  a  particular  method  of  raising  the 
portions,  implies  a  negative  that  they  shall  not  be  raised  any  other  way. — 
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A  touBt-term  to  raise  portionB  out  of  rente,  issues,  aad  profits,  and  bj  Imbo; 
for  three  lives  or  21  years  at  the  old  rent;  this  extends  only  to  r&iae  the  por- 
tions by  annual  profito  of  by  leasing,  and  not  by  mortgage  or  sale:  Asdil 
the  trustee,  in  such  trust-term,  mortgages  for  the  portion,  the  mortgigei 
[becomes]  void  [at  the  time]  when  the  portion  mi^t  have  been  raised  bj  lb 
profite." 

Decree  of  Lord  Macclesfield,  C.  affirmed ;  though  it  is  said  in  P.  Wnu.  iii 
2  Eq.  Ab.  that  it  was  thought  a  hard  case :  And  Mr.  Cox  refers  to  Pier- 
point  V.  Chtncy  (Ld.),  1  P.  Wms.  493 :  Lmwy  v.  Athol  (Duke),  2  Att  441: 
P««re  V.  Petre,  3  Atk.  611. 

Though  Equity  will  in  general  consider  a  charge  on  the  rents  and  pnfis 
to  raise  portions,  etc.  as  a  charge  on  the  land,  if  such  charge  be  not  regtninid 
to  the  annual  profits ;  yet  if  no  time  for  payment  be  appointed,  s  uk  thil 
not  be  decreed.  Treat.  Eq.  i.  c.  6.  §  18.  in.  n.  cites  this  case;  and  Evdfir. 
Evelvn,  2  P.  Wms.  669 :  Okeden  v.  Oiede»,  1  Atk.  650.— Nor  will  Equitr 
decree  a  sale  of  the  lands  if  any  other  mode  is  prescribed  by  the  conTejuee 
to  satisfy  the  cliarge;  as  if  it  contain  a  power  of  leasing  or  to  mortgngetk 
premises.  Treat.  Eq.  ubi  suprd  eitet  this  case ;  aniT  Mills  v.  Bankt,  i  P. 
Wms.  1. — Nor  indeed  will  Equity  decree  a  sale  in  any  case  in  which  tiie  kbH 
and  profits  distinctly  appear  to  have  been  exclusivdy  intended  to  sstitfj  d» 
charge.  SmM  v.  Wing,  ante,  [5  Bro.  P.  C,  66].  And  see  poet>  cs.  14  of  ftii 
titie[6Bro,  P.  C.  114]. 

Prec.  in  Chan.  583  :  2  P  .Wms.  13 :  Viner,  vol.  4.  p.  474.  oa.  20 :  vol.  15.  p.  540. 
ca.  6 ;  648.  ca.  3 :  vol.  16.  p.  432.  ca.  3 ;  438.  ca.  11 ;  2  Eq.  ca.  ab.  644.  ca.  16. 

Roger  Pomeroy,  esq.  being  seised  in  fee,  of  the  capital  messuage,  barton  uui 
demesne  lands  of  Sandridge,  and  of  the  manor  of  Brixham,  and  of  other  lui 
and  hereditamwita  in  the  county  of  Devon ;  by  indenture  dated  the  29th  of  Hn; 
1651,  in  consideration  of  a  marriage  had  between  him  and  his  then  wife,  ud  oi 
£600  paid,  or  secured  to  be  paid,  as  part  of  her  portion,  and  in  performance  «f 
articles,  covenanted  with  trustees  to  levy  a  fine  of  all  the  said  premises,  to  the  uKif 
Margaret  Pomeroy,  his  mother,  as  to  part  of  the  premises,  for  her  life;  and  u to 
the  whole  (subject  to  the  estoto  so  limited  to  his  mother)  to  the  use  of  him,  the  nid 
Roger  Pomeroy,  for  his  life;  and  after,  to  the  use  of  Joan  his  wife,  as  to  paitof  tkt 
premises,  for  her  life,  for  her  jointure;  with  a  remainder  of  the  whole  to  hii&tt 
and  every  other  son,  by  his  said  wife  Joan,  in  tail  male ;  and  for  def atilt  of  nch  istt, 
to  the  use  of  the  trustees,  for  120  years,  upon  trust,  that  they  should  and  migbtniV' 
levy,  and  pay,  out  of  the  rente,  issues,  and  [69]  profite  of  the  said  capital  laamP' 
barton  and  demesnes  of  Sandridge,  and  out  of  all  other  the  premises,  as  «<0  ^ 
demising,  leasing, .  or  granting,  any  particular  tenemente  of  the  same,  (the  s^ 
capitol  messuage,  barton  and  demesnes  of  Sandridge  only  excepted)  for  one.  tn. 
or  three  lives,  at  the  most,  in  possession,  reversion,  or  expectancy,  or  for  anj  nualw 
of  years,  under  1 20  years,  determinable  upon  the  deaths  of  one,  two,  or  three  penoM 
as*  for  21  years,  or  under,  in  possession ;  upon  which  granto  and  estates,  the  *i>aaa 
rents  and  services,  or  more,  should  be  reserved ;  unto  one  issue  female  of  the  said  ii^' 
by  his  said  wife,  the  sum  of  £1600,  and  if  there  ^ould  be  mM-e  than  one  suchiw 
female,  then  the  trustees  should  and  might  out  of  the  issues  and  profite  of  the  tm 
lands,  or  by  demising,  leasing,  or  granting  the  same,  as  aforesaid,  raise  and  lefrrw 
sum  of  £20  more,  to  be  equally  divided  between  such  issue  female ;  and  after  iwa 
sum  should  be  raised,  then  tlie  manor,  etc.  and  the  said  fine^  should  be  to  the  sw*' 
the  heirs  of  the  said  Roger  Pomeroy,  for  ever. 

The  fine  was  accordingly  levied,  and  by  indentures  of  lease  and  rdease  dated  d* 
29th  and  30th  of  March  1706,  Roger  Pomeroy  conveyed  the  premises,  to  the  me  "^ 
himself  for  life,  saais  waste;  and  after  his  decease,  to  the  use  of  trustees,  for  thetMB 

*or;  In  Reg.  Lib.  A.  1721  so.  458.  the  words  are  "  upon  trust  to  raise  sad  p*.'- 
out  of  the  rente  and  profite  of  the  said  premises,  and  by  leasing  tJiereof  for  ona  t<^ 
or  three  lives,  ete.  or  for  21  years."  2  Cox's  P.  Wms.  13.  in  n. — In  the  r^rt  in' 
Eq.  Ab.  the  word  sale  is  unaccountaUy  used  for  lease. 
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of  tea  years ;  aad  after  the  determination  of  the  said  estates,  to  the  use  of  his  nephew, 
Hugh  Pomeroj,  for  life;  remainder  to  trustees  to  preserve  contingent  uses;  re- 
mainder to  the  first  and  ererj  other  son  of  the  said  Hugh  Pomeroy,  in  tail  male; 
remainder  to  the  respondent  John  Gylberte,  sen.  for  life,  and  after  the  determination 
of  that  estate,  to  the  use  of  trustees  to  preserve  contingent  usee ;  remainder  to  the 
first  and  other  sons  of  the  said  John  Gylberte,  in  tail  male,  with  remainders  over : 
And  as  to  the  ten  years  term,  the  trust  thereof  was  declared  to  be,  that  in  case 
Humphrey  Gylberte  and  Johan  his  wife,  should  at  the  request  and  costs  of  the 
gaid  Hugh  Pomeroy,  or  such  other  person  or  persons  who,  hy  virtue  of  any  of  the 
said  limitations,  after  the  death  of  the  said  Roger,  should  be  entitled  to  the  freehold 
of  the  premises,  well  and  sufficiently  release  all  their  right  to  the  £1500  directed  by 
the  setiJement  of  1651,  to  be  raised  out  of  the  premises  in  the  county  of  Devon,  in 
trust  for  daughters  as  aforesaid ;  then  the  trustees  should,  out  of  the  rents,  issues, 
and  profits  of  the  premises,  during  the  said  term  of  ten  years,  raise  £1900 ;  and  lay 
out  the  sum  of  £1500  part  thereof,  in  the  purchase  of  lands  of  inheritance  in  Dev<Mi, 
to  the  use  of  the  respondent  John  Gylberte  sen.  and  his  heirs  male,  remainder  to 
the  said  Johan  Gylberte,  daughter  of  the  said  Roger  Pomeroy,  and  her  heirs;  and 
should  pay  the  sum  of  £100  other  part  of  the  said  £1900  to  Elizabeth  the  wife  of 
Gylberte  Yard,  for  her  separate  use;  another  £100  to  Humphry  Gylberte,  grandson 
of  the  said  Roger ;  another  £100  to  Rawley  Gylberte,  another  of  his  grandsons ;  and 
the  gum  of  £100,  remainder  of  the  said  £1900,  to  Hannah  Voysoy,  daughter  of 
William  Voysoy;  and  after  the  [70]  £1900  should  be  raised,  or  if  the  person  next 
in  reversion,  diould,  within  six  months  after  the  death  of  Roger  Pomeroy,  secure 
the  £1900  to  be  paid,  within  five  years,  to  the  approbation  of  the  trustees,  for  the 
uses  aforesaid ;  tlien  and  in  either  of  the  said  cases,  the  trustees  should  be  possessed 
of  the  premises,  for  the  remainder  of  the  said  term  of  ton  years,  in  trust  for  the  n«ct 
in  reversion,  expectant  on  the  said  term,  and  to  fall  in,  and  attend  on  the  fre^old 
and  inheritance  thereof. 

Roger  Pomeroy  had  issue  by  his  said  wife  three  children,  namely  Elias,  his  son, 
and  Johan  and  Elizabeth  his  daughters ;  Elias  died  in  the  life-time  of  Roger,  without 
issue;  and  Johan  his  wife,  and  Margaret  his  mother,  also  died  in  his  life-time;  as 
did  Elizabeth  his  daughter,  unmarried  and  without  issue,  having  made  her  will,  and 
thereof  appointed  her  sister  Johan  executrix,  who  afterwards  proved  the  same. 

In  July  1708,  Roger  Pomeroy  died,  leaving  no  other  issue  than  his  said 
dau^tor  Johan,  who,  in  his  life-time,  intermarried  with  Humphry  Gylberte ;  and  all 
the  precedent  uses  and  estates  limited  by  the  settlement  of  1651,  being  determined, 
the  said  Humphry,  in  the  right  of  Johan,  became  entitled  to  the  £1500  and  £20 
charged  upon  the  term  of  120  years ;  and  upon  Roger's  death,  Hugh  Pomeroy  entered 
and  took  the  profits  of  the  premises,  under  the  limitations  of  the  settlement  of  1706. 

John  Lampen,  who  was  the  surviving  trustee  of  the  said  term  of  120  years,  having 
died  intestote;  letters  of  administration,  as  to  that  term  only,  were^  on  the  28th  of 
February  1711,  granted  to  the  said  Johan  Gylberte. 

The  said  Humphry  Gylberte  and  Johan  his  wife,  being  entitled  to  the  charge  of 
£1500,  Jonathan  Ivie,  the  appellant's  father  did,  by  direction  and  appointment  of 
the  said  Hugh  Pomeroy,  advance  and  pay  the  same;  and  as  a  security  for  the  re- 
payment thereof,  by  indenture  tripartite,  dated  the  8th  of  May  1712,  Gylberte  and 
his  wife  assigned  and  set  over  to  the  said  Jonathan  Ivie,  the  said  premises,  for  the 
residue  of  the  said  term  of  120  years,  and  Hugh  Pomeroy  confirmed  the  same ;  under 
a  proviso  for  redemption  and  re-assignment  to  the  said  Hugh  Pomeroy,  on  his  pay- 
ment of  £1500  and  interest,  on  the  8th  of  November  then  following;  and  the  said 
Hugh  Pomeroy  thereby  covenanted  to  pay  the  same  aicoordingly. 

On  the  8th  of  October  1715,  Hugh  Pomeroy  died  without  issue,  having  made  his 
will,  and  thereof  appointed  Gilbert  Pomeroy  executor;  who  afterwards  died,  having' 
by  his  will  made  the  respondent  Daniel  Pomeroy  his  executor.  And  upon  the  death 
of  Hugh  Pomeroy,  without  issue,  the  respond^it  John  Gylberte  sen.  being  next  in 
remainder,  entered  and  took  f>ossession  of  the  premises. 

On  the  20th  of  January  1719,  the  appellant,  as  executor  of  his  father,  the  said 
Jonathan  Ivie  exhibited  his  bill  in  the  Court  of  Chancery  against  the  respondents, 
to  foreclose  the  equity  of  redemption  of  the  premises.  To  which  bill,  the  respondents 
Gylberte  sen.  and  Gylberte  jun.  put  in  their  several  answers,  insisting  on  the  several 
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facte  before  stated ;  and  the  reepondent  Daniel  Po-[71]-niero7  by  his  arxvweac  denied 
assets  of  Hugh  Pomeroj,  come  to  hie  hands. 

On  the  13th  of  April  1722,  the  cause  was  heard  before  the  Lord  ChanceDor 
Macclesfield ;  when  his  Lordship  was  pleased  to  declare,  that  by  the  intention  of  die 
deed  of  1651,  ttie  ;£1600  was  to  be  raised  out  of  the  rente  and  profits  of  tfaettid 
premises,  and  by  leasing  thereof ;  and  that  in  regard  no  time  was  appointed  for  tbe 
payment  of  the  said  ^£1500  the  same  could  not  carry  interest  during  the  life  of  Engl! 
Pomeroy,  who  ought  to  have  applied  the  rraite  and  profite  of  the  said  premiss  to- 
wards raising  the  said  £1500.  And  that  J(^n  Gylberte,  having  taken  out  td- 
ministration  to  John  Lampen,  the  surviying  trustee  of  the  term  in  question,  ind 
being  entitled  to  the  said  £1500,  and  the  plaintiff's  father  afterwards  suffering  ti» 
said  Hugh  Pomeroy  to  receive  the  rente  and  profite  of  the  premises,  and  taking  t 
covenant  from  him  to  pay  the  money,  the  said  Hugh  Pomeroy's  reoeipte  of  bwji 
rente  and  prt^te,  ought  to  be  taken  to  be  the  receipte  of  the  plaintifPs  father ;  and 
therefore  his  lordship  did  think  fit,  and  so  order  and  decree,  that  it  should  be  referred 
to  a  master,  to  take  an  account  of  the  rente  and  profite  of  the  mortgaged  preoaiset, 
from  the  date  of  the  mortgage  to  the  death  of  the  said  Hugh  Pomeroy ;  in  the  tikinf 
of  which  account  the  master  Bhould  make  all  just  aUowances,  and  such  profits  ss 
the  master  should  find  to  have  become  due  during  all  that  time,  were  to  go  to  sink 
the  plaintiff's  demand  of  £1500  for  which  the  said  master  was  not  to  compute  tc; 
interest  during  that  time;  and  what,  upon  the  said  account,  should  appear  to  be 
remaining  unsatisfied  of  the  plaintiff's  demand  of  £1500  deducting  such  profits 
received  as  aforesaid ;  it  was  ordered  and  decreed,  that  tb«  defendant  John  Gjiberte 
sen.  should  answer  and  pay  the  same,  together  with  interest  and  the  plaintiff's  cost* of 
suit,  to  be  computed  and  taxed  by  the  master,  out  of  the  rente  and  profits  of  the  said 
estate,  or  by  leasing  thereof ;  for  which  he  was  to  come  to  an  account  before  <i>e 
master,  and  was  to  answer  interest  for  what,  upon  the  said  account,  he  should 
appear  to  have  received  from  the  time  he  received  the  same :  But  in  taking  the  ac- 
count aforesaid,  what  should  appear  to  have  been  received  by  Hugh  Pomeroy,  wsi 
to  be  pai.d  to  the  plaintiff,  together  with  interest  and  coste,  to  be  computed  and 
taxed  by  the  master,  out  of  the  assete  of  the  said  Hugh  Pomeroy,  come  to  the  hands  of 
the  defendant  Daniel  Pomeroy,  or  to  the  hands  of  Gilbert  Pomeroy,  so  far  as  Gilbert 
left  aasete  which  came  to  the  defendant  Daniel's  hands.  And  for  that  purpose,  tfce 
master  was  to  take  an  account  of  the  assete  of  the  said  Hugh  Pomeroy,  come  to  tbe 
hands  of  the  defendant  Daniel,  or  of  Gilbert  Pomeroy,  as  also  of  ihe  assete  of  the  said 
Gilbert  Pomeroy,  come  to  the  said  defendant  Daniel's  hands;  and  it  was  further 
ordered  and  decreed,  that  the  master  should  see  how  tbe  estates  stood  at  the  time 
of  the  said  Hugh  Pomeroy's  death,  and  what  monies  might  have  been  raised,  hj 
filling  up  leases  by  the  said  Hu^  Pomeroy ;  and  after  the  master's  report,  his  lorf- 
ship  would  give  further  directions,  how  far  the  defendant  Gylberte  should  be  [73] 
chargeable  therewith:  And  it  was  further  ordered  and  decreed,  that  the  macter 
should  take  an  account  of  the  profits  of  the  premises,  received  by  the  said  Hag^ 
Pomeroy,  before  the  date  of  the  said  mortgage;  and  what,  upon  the  said  aoconnt, 
should  appear  to  have  been  so  received  by  him,  was  ordered  to  be  paid  to  the  defendant 
Gylberte,  according  to  the  course  of  administration ;  and  for  the  better  clearing  the 
said  several  accounte,  all  parties  accounting  were  to  be  examined  upon  inter- 
rogatories, as  the  master  should  direct:  And  the  injunction  formerly  granted,  for 
stay  of  the  defendante  proceedings  at  law,  was  continued. 

From  this  decree  the  plaintiff  appealed ;  for  that  as  it  stood,  he,  though,  the  ex- 
ecutor of  a  mortgagee  for  £1600  and  about  £600  interest,  was  turned  round  from  a 
real  security  to  not  only  a  personal  security,  but,  in  effect,  to  none  at  alL — For  here 
must  be  first  an  account  token,  at  above  ten  years  distance,  of  the  profite  of  the  eat-ate 
received  by  Hugh  Poftieroy,  from  the  date  of  the  mortgage ;  and  after  that,  tm  aoooant 
of  his  assete,  in  order  to  gain  a  satisfaction  for  such  profite,  from  an  executor  of  aa 
executor,  who  had  denied  assete ;  to  both  which  accounte  the  appellant  was  a  perfect 
stranger,  and  therefore  liable  to  be  over-charged,  for  want  of  the  accounte  and 
voudiers  of  the  out-goings,  and  at  last,  likdy  to  lose  the  whole  profits ;  -which,  as 
given  out  by  the  respondente  themselves,  would  be  much  more  than  half  the  debt— 
And  in  further  support  of  this  appeal,  it  was  argued  (T.  Lutwyche,  W.  Peere 
Williams),  that  the  money  to  be  raised,  was  for  daughters  portions,  whicsh,  in  their 
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nature,  require  to  be  paid  iit  gross  or  entire  sums,  and  was  to  be  raised,  as  well  by 
rents  or  profits,  as  by  leasing  for  liyes;  and  consequently  might  have  been  raised 
by  a  mortgage  or  sale  of  the  trust-term,  which,  being  for  120  years,  was  an  estate  in 
law  BufiScient  for  that  purpose ;  and  it  could  not  be  the  intent  of  ihe  settlement^  to 
oblige  the  trustees  immediately  to  enter  on  the  estate,  and  that  only  the  immediate 
profits,  from  the  death  of  Hugh  Pomeroy,  should  be  applied  to  the  payment  of  the 
portions ;  when  the  trustees  had  so  long  a  term  as  a  security,  and  might  have  entered 
at  any  time  within  the  term.  That  as  the  nature  of  a  daughter's  ftortion  requires 
it  to  be  paid  in  an  entire  sum,  so  the  support  of  the  next  taker  of  the  estate,  subject 
to  tite  charge  of  a  portion,  requires  that  it  should  not  be  raised  by  annual  profits ; 
since  that  would,  in  many  cases,  be  a  means  of  starving  the  heir  of  a  family,  whose 
provision  must  be  supposed  to  be  intended,  equally  with  that  of  the  daughters ;  and 
especially  where,  as  in  the  present  case,  the  next  taker,  Hugh  Pomeroy,  nephew  and 
heir  male  to  Roger,  was  only  tenant  for  life.  It  is  a  general  rule  in  equity,  that  a 
tenant  for  life  is,  out  of  the  annual  profits,  to  keep  down  the  interest  of  prior  charges 
and  incumbrances;  and  this  was  understood  by  all  the  parties  to  be  the  justice  of  the 
case  at  the  time  of  making  the  mortgage ;  the  princip^  portion  (within  £20)  being 
then  taken  up  on  the  mortgage,  to  continue  a  charge  upon  the  estate ;  and  the  interest 
which  had  accrued  from  Roger  Pomeroy's  death,  being  paid  off  by  Hugh,  the  tenant 
for  life,  who  received  tiie  profits ;  [73]  and  the  respondent  Gylberte  sen.  was  doubtless 
of  the  same  opinion,  when  he^  after  tihe  death  of  Hugh  Pomeroy,  paid  the  appellant's 
father  part  of  the  interest,  and  gave  him  notice  also  of  paying  in  the  principal; 
and  this  opinion  of  his  was  further  evident  from  hence,  that  he,  whilst  administrator 
to  the  surviving  trustee,  and  when,  consequently,  he  had  the  estate  in  law  in  the  term, 
permitted  Hugh  Pomeroy  to  continue  in  possession,  and  apply  the  profits  to  his  own 
use.  That  it  was  apprehended  no  precedent  came  up  to  this  decree,  and  that  this 
might  be  a  case  of  general  extent,  and  therefore  of  great  consequence,  as  wdl  in 
relation  to  heirs,  as  to  daughters  portions,  in  all  family-settlements,  where  the  trusts 
for  raising  portions  are  often  expressed  in  terms  much  the  same  as  in  the  present 
case.  But,  supposing  the  appellant  and  his  father  were  bound  to  take  the  mortgage- 
money,  by  receipt  of  profits  only ;  yet,  the  appellant's  father  could  not  enter  on  Uie 
estate,  till  failure  of  payment  of  his  money,  at  the  time  appointed  by  the  mortgage, 
which  waa  six  months  after  its  date ;  notwithstanding  which,  the  profits  of  the  estate, 
from  the  date  of  the  mortgage,  were  decreed  to  go  to  sink  the  debt,  and  that  for  this 
reason,  as  mentioned  in  the  decree,  that  the  appellant's  father  suffered  Hugh  Pomeroy 
to  receive  the  profits ;  and  yet,  by  the  same  decree,  the  respondent  Gylberte  sen.  was 
permitted  to  continue  in  receipt  of  the  profits,  whereby  the  like  inconveniency  might 
happen  on  his  death,  as  had  already  happened  on  the  death  of  Hugh  Pomeroy, 
whose  representetive  denied  assets.  That  the  appellant  had  the  legal  estate 
in  the  120  years  term,  which  was  created  to  raise  the  portion,  and  on  a  mort- 
gage of  which,  the  money  had  been  advanced  to  pay  that  portion,  even  to  the 
fattier  and  mother  of  the  respondent  Gylberte  sen.  who  claimed  under  a  voluntery 
settlement;  and  would  now  have  the  appellant  lose  the  greatest  part  of  it, 
without  any  imputation  of  fraud,  either  in  him  or  his  father:  And  therefore 
it  was  prayed,  that  the  decree  might  be  reversed,  and  the  usual  order  in  cases 
of  foreclosure  made,  viz.  That  the  respondent  do  pay  the  principal,  interest  and 
costs,  by  a  short  day,  or  be  foreclosed  from  all  equity  of  redemption. 

On  the  other  side  it  was  contended  (N.  Fazakerly,  C.  Wearg),  that  the  plain 
intention  of  the  deed  of  1651,  appeared  to  be,  that  the  £1500  should  be  raised  by  the 
rents  and  profits  of  the  premises  comprised  in  the  120  years  term,  or  by  making  leasee 
thereof,  according  to  that  deed,  and  not  by  way  of  mortgage.  That  there  was  no 
express  power  given  to  the  trustees,  to  mortgage  the  premises  for  raising  this  £1500 ; 
but  they  were  expressly  directed  to  raise  it  out  of  the  rente,  issues,  and  profite,  or  by 
leasing  for  three  lives,  or  21  years.  The  primary  sense  of  raising  money  out  of  rente 
and  profits,  is  to  raise  it  as  they  arise ;  and  though  in  some  particular  cases,  depending 
on  particular  circumstonces,  a  direction  to  raise  out  of  rente  and  profite,  has  been 
held  to  give  a  power  to  raise  the  money  by  mortgage ;  yet,  that  is,  where  the  intent  of 
the  parties  does  not  appear  otherwise,  and  where  other  circumstances  occur,  which 
make  it  necessary  to  raise  by  mortgage,  lest  the  intent  of  the  parties  should  [74]  be 
frustrated.     But  nothing  of  that  was  in  this  case;  here  the  £1500  was  not  to  be  paid 
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at  any  day  certain,  and  the  pqwer  of  leasing  seemed  an  unnecessary  power,  if  tbe 
trustees  had  a  power  to  raise  the  sum,  by  mortgaging  the  premises  for  a  greater  time; 
and  though  the  capital  messuage,  barton  and  demesnes  of  Sandridge,  -were  included 
in  the  said  term  of  120  years,  for  raising  the  said  ^1500 ;  yet,  so  far  was  it  from  beii<g 
the  intention  of  the  deed,  that  the  same  should  be  mortgaged  by  tbe  trustees  for  tk 
whole  of  that  term,  that  they  were  eren  restrained  from  leasing  the  same  for  the  tea 
of  three  liyes,  or  21  years.  That  to  construe  this  deed,  so  as  to  enaUe  the  trustees  t« 
raise  the  £1500  by  way  of  mortgage,  would  give  them  a  power  to  raise  the  wbole, 
by  anticipation  of  the  profits,  immediately  upon  the  commencement  of  the  term; 
whereas  express  care  was  takMi  by  the  deed,  how  far  only  the  money  was  to  be  raised 
in  that  manner;  viz.  by  leasing  part  of  the  premises  for  three  lives,  or  21  yean, 
neither  was  there  a  power  to  raise  any  interest  for  the  money,  out  of  the  profito  of 
the  estate.  That  by  the  deed  of  1706,  there  was  only  a  term  of  ten  years  created,  for 
raising  tlie  sum  of  £1900,  in  which  sum,  the  said  £1500  was  included ;  and  ihou^ 
this  could  not  alter  <^e  deed  of  1651,  yet  it  might  well  explain  the  intent  thereof, 
both  deeds  being  made  by  the  same  person,  and  by  consequence  was  intended  to  afect 
the  first  person  who  came  into  possession,  and  not  those  in  remainder.  That  vfaen 
the  legal  interest  of  the  term  was  in  Johan,  by  taking  administration  to  the  surriTiiie 
trustee,  she  was  both  trustee  of  the  term,  and  also  legal  trustee  for  the  £1500;  sad 
therefore  ought  to  have  the  profits  applied,  to  sink  her  demand ;  and  had  it  not  ii 
her  power  to  esempt  Hugh  Pomeroy,  the  thm  present  possessor,  and  lay  the  load  upca 
him  in  reversion.  That  the  appellant's  father,  having  taken  an  assignment  of  tiie 
term,  upon  advancing  the  money,  with  full  notice  of  the  trust,  could  not  be  esteemed 
otherwise  than  as  an  assignee  of  that  trust;  and  he  having,  by  his  express  coveDsnt 
in  the  mortgage,  agreed  that  Hugh  Pomeroy  should  receive  the  rents  and  profits,  witl^ 
out  account,  the  receipt  of  such  rents  and  profit*  by  Hugh,  could  not  be  otherwi» 
taken  than  as  the  receipt  of  the  appellant's  f  atlier,  and  consequently  ought  to  be 
applied  to  sink  the  said  debt  of  £1500.  That  a  construction  to  raise  money  by  mort- 
gage, would  leave  it  in  the  power  of  Hugh  Pomeroy,  by  suffering  an  arrear  of  interest, 
to  load  the  next  remainder-man,  not  only  with  the  principal,  but  all  the  interest; 
which  would  be  very  hard  upon  him,  especially  since  there  was  no  provision  by  tbe 
deed  of  1651,  that  the  estate  should  be  liable  to  pay  any  interest:  And  therefore  it 
was  hoped,  that  the  decree  would  be  affirmed,  and  the  appeal  dismissed  with  costs. 

Accordingly,  after  hearing  counsel  on  this  appeal,  it  was  ordbrku  and  AnnxDCBD, 
that  the  same  should  be  dismissed ;  and  the  decree  therein  complained  of,  afSrmed 
(Jour.  vol.  22.  p.  253.)  

[75]  Case  9.: — Thomas  Eeresby,  and  Ux., — Appellants;  Thomas  New^land— 

Respondent  [14th  February  1723]. 

[Mew's  Dig.  X.  1279.] 

The  trust  of  a  term  was  for  raising  a  portion  for  a  daughter,  in  default  of  issue 
male,  payable  at  18  or  marriage,  or  at  soon  after  as  the  aame  might  con- 
veniently he  raised.  The  mother  died,  leaving  no  son,  and  only  one  daughter; 
Held,  that  this  portion  could  not  conveniently  be  raised,  by  sale  of  the  reter- 
sion  of  the  term,  in  the  father's  life-tim& 

Dbcrbb  of  Lord  Macclesfield,  C.  affirmed. 

The  general  rule  that  portions  may  be  raised  by  the  sale  of  reversioDary 
terms  in  the  life  of  the  tenant  for  life,  cannot  be  got  over ;  though,  on  the  other 
side,  there  are  cases  in  which  it  has  been  refused.  But  tliis  must  depend 
upon  tlie  circumstances  of  the  deed,  and  the  intent  of  the  parties.  And  ^i^: 
If  a  portion  is  directed  to  be  paid  at  18,  or  day  of  marriage,  and  the  term  is 
absolutely  vested,  there  the  daughter  shall  not  expect  during  the  life  of  het 
father ;  but  it  may  be  sold  in  &e  father's  lifetime,  although  a  term  in  re- 
mainder and  not  in  possession. — Secondly;  If  the  trust  of  the  ieimi  had  been 
upon  a  condition  precedent;  as  to  commence,  if  the  father  die  without  issue 
male  by  his  wife,  in  trust  to  raise  p<Mi;ion8  for  daughters ;  there,  if  the  wife  be 
dead  without  issue  male,  leaving  a  daughter,  though  the  father  is  living,  tbe 
term  has  been  decreed  to  be  sold.     For  in  equi'p^  the  father  is  taken  to  be 
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dead  without  iuue,  irhen  the  wife  is  dead  by  whom  he  was  to  have  issue :  all 
that  is  contingent  there,  has  happened  by  the  death  of  the  wife  without  issue 
male;  and  the  husband  must  die,  and  when  he  dies  it  must  be  without  issue 
male  by  that  marriage,  bo  that  this  is  in  truth  a  remainder,  and  depends  no 

longer  on  a  contingency. Thus  far  the  Court  has  gone  for  convenieQce, 

that  young  women  may  hare  their  portions  when  they  most  want  them,  or 
else  the  father  might  live  so  long  that  the  portion  might  be  of  little  service. 
But,  thirdly,  If  the  agreement  is  that  the  portion  should  be  paid  after  his 
death,  it  is  hard  to  make  it  payable  in  his  lifetime  For  it  would  be  to  no 
purpose  for  any  one  to  make  deeds,  if  the  argument  of  conyenience  or  incon- 
venience should  prevail  to  over-rule  them :  and  the  cases  on  this  head  have 
gone  too  far  already,  and  mangled  all  estates :  and  therefore  the  Court  will 
never  decree  portions  to  be  raised  in  the  father's  lifetimei,  where  the  deed 
can  poisibly  bear  any  other  construction.  See  Treat.  £q.  lib.  2.  c.  8.  s.  6 : 
citing  Corbett  v.  MaydweU,  1  Salk.  159 :  2  Vern.  656 :  Graves  v.  Mattison, 
T.  Jones,  201 :  Gerrard  v.  Gerrard,  2  Vern.  458 :  Stamforth  v.  SUmiforth, 
2  Vern.  460 :  Butier  v.  Duncomb,  1  P.  Wms.  448 :  2  Vern.  760 :  (all  of  which 
are  also  reported  in  1  £q.  Ab.  tit  Portions : )  and  the  present  case  of  Bereahy 
V.  Newlond. 

Mr.  Fonblanque,  in  his  note  on  the  above  passage,  observes,  that  although 
the  cases  referred  to,  (Grave»  v.  Mattiton;  Corbett  v.  MaydweU;  Gerrard  v. 
Gerrard;  Stamforth  v.  Staniforth,)  have  never  been  directly  over-ruled;  yet 
in  subsequent  cases  they  have  been  considered  as  determinations  in  their 
principle  so  replete  with  inconvenience,  that  they  ought  to  govern  only  cases 
precisely  similar  in  all  their  circumstances ;  and  refers  to  Sandyt  v.  Sandys, 
1  P.  Wms.  707  :  Kebblethwaite  v.  Cartwright,  Forrest.  31 :  [and  see  2  Eq.  Ab. 
650,  c.  31  :]Haa  v.  CaHer,  2  Atk.  354 :  Lyon  v.  Chandot,  D.  3.  Atk.  416 :  Smith 
V.  Evant,  Ambl.  633 :  Conway  v.  Conway,  3  Bro.  C.  R.  267.  In  those  cases 
therefore,  which  can  be  distinguished  from  them,  the  Court  wiU  not  decree  the 
portion  to  be  raised  in  the  lifetime  of  the  father  or  mother,  as  tohere  all  tht 
contingencies  have  not  happened.     Butler  v.  Duneotmb,   1   P.  Wm&   448. 

Reresby  v,  Newlond;  the  present  case.  See  side-note,  post,  p.  79. Or 

where  maintenance  is  provided  out  of  the  rents  and  profit*,  after  the  tmrm 
limited  to  rase  th«  portion  should  take  effect  in  possession.  Brome  v.  Berkley, 
post,  case  13  of  this  title — Stevens  v.  Dethwick,  3  Atk.  39 :  Goodall  v.  Rivers, 
Mosky  396 :  Churchman  v.  Harvey,  Ambl.  335,  and  see  post,  Evelyn  v.  Evelyn, 
case  14  of  this  title. 

Where  there  is  a  power,  in  a  trust  term  to  raise  portions,  that  the  father, 
with  consent  of  the  trustees,  may  revoke  all  the  uses;  this  suspends  the 
portion,  and  it  cannot  be  raised  until  after  the  father's  death. 

2  P.  Wms.  33.  Viner,  vol.  16.  p.  432,  note  to  ca.  21 ;  445.  ca.  6.  and  note; 
496.  ca.  14 :  vol.  21.  p.  426.  ca.  8 :  2  Eq.  ca.  ab.  644.  ca.  15 :  672.  ca.  7 ;  and 
note :  746.  ca.  1.  and  note. 

By  indentures  of  lease  and  release,  dated  the  24th  and  25th  of  Nov^uber  1682, 
made  previous  to  the  marriage  of  the  respondent  and  Mary  his  wife,  the  father  and 
mother  of  the  appellant  Mary,  and  by  a  fine  levied  in  pursuance  thereof,  in  considera- 
tion of  [76]  the  then  intended  marriage,  and  of  £2500,  the  marriago-portion  of  the 
said  Mary,  and  for  the  settling  a  jointure  upon  her,  and  for  the  advancement  of  the 
issue  male  of  the  said  marriage^  and  raising  competent  portions  for  the  issue  female, 
in  case  of  no  issue  male,  William  Newland  and  Mary  his  wife,  the  respondent's  father 
and  mother,  together  with  the  respondent  did  convey  to  Sir  John  Matthews  and  John 
Gardner  and  their  heirs,  the  manors  of  Chamberlyns  and  Challers,  in  East-Reed,  and 
elsewhere,  in  the  county  of  Hertford,  with  their  appurtenancee,  and  other  the  pre- 
mises therein  mentioned,  to  the  use  of  the  said  William  Newland,  his  heirs  and 
assigns,  until  the  solemnization  of  the  said  marriage ;  and  afterwards,  as  concerning 
the  manors  of  Chamberlyns  and  Challers,  and  the  capital  messuage  of  Newsill's,  and 
the  premises  thereunto  belonging,  and  all  other  the  manors,  messuages,  and  lands  in 
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the  said  indenture  of  release  mentioned,  except  the  lands  purchased  of  GSbtrtolut 
Goodfellow,  and  the  cottage  and  close  called  Morris's,  to  the  use  of  tlie  mpondoit 
for  life,  without  impeachment  of  waste;  and  after  the  determination  of  that  eatat, 
to  the  use  of  Richard  Niooll  and  his  heirs,  during  the  life  of  tiie  respondent,  to  pm 
serre  contingent  remainders;  and  after  the  respondent's  death,  upon  tmit,  tint  tie 
said  Mary,  his  intended  wife,  should,  during  her  life,  receive  thereout  £250  per  ui. 
And  as  touching  the  freehold  and  inheritance  of  the  same  premises,  (diarged  vithtbe 
said  £250  per  ann.  from  and  after  the  death  of  the  respondent,  to  the  use  of  the  &K 
and  other  sons  of  the  respondent,  on  the  body  of  the  said  Mary  begotten,  in  t&il  nule 
succeesivdy ;  and  for  default  of  such  issue,  and  in  case  the  said  Moiy  ahoiild  le 
entient  of  a  child,  at  the  respondent's  death,  then  in  trust  for  such  posthumous  diiU, 
in  case  it  should  be  a  son,  and  to  the  use  and  behoof  of  him  and  the  heirs  mabof  liit 
body ;  and  for  default  of  such  son,  and  the  heirs  male  of  his  body,  then  to  the  uwol 
the  said  Richard  NicoU  and  Edward  Rudge,  their  executoirs,  administraton,  aid 
assigns,  for  500  years,  upon  the  trusts  aftermentioned :  And  after  the  determinitici 
of  the  said  term,  to  the  use  of  the  respondent  and  his  heirs  for  ever.  And  as  e» 
corning  the  said  excepted  lands,  to  the  use  of  the  respondent  in  fee.  And  tix  ud 
term  was  declared  to  be  upon  trust,  that  the  said  trustees  diould,  out  of  the  recta  mi 
profits  of  the  premises,  so  limited  to  them,  or  by  sale,  demise,  or  mortgage  theno^ 
or  of  a  competent  part  thereof,  raise  and  pay  the  several  sums  after  mentioned,  M 
well  for  the  maintenance  and  education,  as  for  the  portion  or  portions,  of  the  daug^ 
or  daughters  of  the  respondent,  by  the  said  Mary,  in  case  of  faUure  of  issue  m^of 
their  two  bodies,  viz.  £3000  in  case  of  but  one  daughter,  for  the  portion  d  »A 
daughter ;  and  in  case  of  two  daughters,  and  no  more,  £2000  a-piece ;  and  in  ok 
of  more  than  two  daughters,  £4000  to  be  equally  divided  among  them,  for  their  por- 
tions, and  to  be  paid  at  their  respective  ages  of  18  years,  or  days  of  marriage,  irliick 
should  first  happen,  or  within  as  short  a  time  after  as  the  same  should  or  might  beooc- 
veniently  raised ;  the  dder  of  the  daughters  [77]  to  be  first  paid :  And  for  the  yeailr 
maintenance  of  such  daughter,  or  daughters,  until  her  or  tiieir  portion  or  portiot! 
should  or  might  be  raised  as  aforesaid,  if  there  should  be  but  one,  the  yearly  somoi 
£50,  and  if  two,  or  more,  the  yearly  sum  of  £35  a-piece,  to  be  paid  to  such  daughttror 
daughters,  at  the  two  most  usual  feasts,  or  terms  in  the  year ;  that  is  to  say,  at  tk 
feast  of  St.  Michad  the  Archangd,  and  the  feast  of  the  blessed  Virgin  Mary,  byeqnd 
portions ;  the  first  payment  thereof  to  begin  at  such  of  the  said  feasts,  as  iboM  M 
happen,  next  after  the  death  of  th«  respondent;  it  being  the  true  intent  and  meosiaf 
of  the  parties,  that  no  yearly  maintenance  should  be  due  to,  or  raised  for,  any  ted 
daughter  or  daughters,  during  the  life  of  the  respondent. 

Provided  always,  and  it  was  declared  and  agreed,  by  and  between  the  said  parti« 
that  after  the  said  several  sums  or  portions  should  be  raised  and  received ;  or  if  lb 
respondent  should  die  without  any  daughter  by  the  said  Mary,  living  at  hit  dtttsu, 
and  she  should  not  be  then  ensietnt  of  a  daughter,  which  should  afterwarda  be  bon 
and  live;  or  if  all  such  daughters  should  die  before  such  age  of  18,  or  days  of  b«- 
riage;  or  if  such  person  or  persons,  to  whom  the  immediate  reversion  or  ranaindtr, 
expectant  upon  the  said  term  of  500  years,  for  the  time  being  should  sppertaJB. 
should  well  and  truly  pay  or  cause  to  be  paid,  or  sufficiently  secure  or  cause  b  i» 
secured,  the  several  and  respective  sum  and  sums  of  money  before  mentioned  to  l» 
raised,  for  the  portion  or  portions  of  every  such  daughter  or  daughters  to  be  bejott*- 
as  aforesaid,  to  be  paid  to  every  of  them,  within  iJiree  months  (accounting  28  dajits 
the  month.)  after  their  respective  age  or  ages  of  18  years,  or  days  of  marriage,  liutk- 
soever  should  first  happen  ;  and  also  for  her  and  their  maintenance  and  education  it 
the  meantime,  as  aforesaid :  Or  if  all  the  daughters  of  the  respondent,  on  the  bodjof 
the  said  Mary  to  be  begotten,  should  be  by  him  preferred  in  marrisige,  icitk  sa* 
portions  as  aforesaid,  in  his  lifetime;  that  then  the  said  Richard  Nicol  and  Edw' 
Rudge  and  their  assigns,  should  dispose  of  the  residue  of  the  rents  and  profits  of  th 
premises,  during  the  residue  of  the  said  term  of  500  years,  to  them  limited  as  aftw 
said,  and  should  stand  and  be  possessed  and  interested,  for  and  during  the  reudse^ 
the  said  term,  upon  trust,  and  for  the  benefit  of  the  person  or  persons,  to  whom  At 
immediate  remainder  or  reversion  of  the  premises,  expectant  upon  the  said  tart- 
should,  for  the  time  being,  appertain ;  and  to  go  with  and  attend  the  inberitan* 
thereof,  according  to  the  limitations  before  contained,  and  should  assign,  surrente 
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snd  jield  up  their  estate  and  interest  according^,  upon  reasonable  request  in  tliat 
behalf ;  jet  neverthdees  it  was  declared  hj  all  the  said  parties,  that  in  case  all  th.e  issue 
male  of  the  body  of  the  respondent  to  be  begotten  on  the  body  of  the  said  Mary,  should 
fail,  before  either  of  the  said  sons  begotten  between  them  sliould  be  preferred  in  mar- 
riage, and  before  such  time,  as  all  tlie  daughters  of  the  respondent,  on  the  body  of  the 
said  Mary,  diould  be  preferred  in  marriage ;  that  then  the  daughter  and  daughters, 
BO  not  preferred  in  marriage,  should  have  such  portion  or  por-[78]tion8,  as  was  bo- 
fore  expressed :  And  in  case  any  sum  should  be  raised  or  received  for  portions,  and 
all  such  daughters  should  die  before  the  same  ought  to  be  paid,  as  aforesaid ;  tliat  all 
the  monies  so  raised  and  received,  should  be  paid  to  tlie  person  or  persons,  to  whom 
the  immediate  reversion  or  remainder,  expectant  upon  the  said  term  of  500  years, 
should  appertain. 

Then  follows  a  proviso  for  the  respondent  to  lease  for  21  years,  at  the  best  im- 
proved rent,  subject  to  the  said  annuity  of  .£250,  and  another  proviso,  that  it  should 
be  lawful  for  the  respondent  and  the  said  Mary  his  intended  wife,  and  for  the  respon- 
dent alone,  in  case  he  should  survive  her,  by  and  with  the  consent  of  the  said  Sir  John 
Matthews  and  J<^n  Gardner,  or  their  heirs,  or  the  heirs  of  the  survivor  of  them,  and 
together  with  them,  or  their  heirs,  or  the  heirs  of  the  survivor  of  them,  by  any  deed, 
or  deeds,  writing  or  writings,  sealed  and  subscribed,  in  the  preienee  of  two  or  more 
eredible  mtnestes,  to  alter,  revoke,  frustrate,  determine,  e-xtinguish,  and  make  void 
all  and  every,  or  any  of  the  use  and  uses  aforesaid ;  and  to  limit  or  appoint  any  other 
uae  or  usee,  as  the  respondent  and  the  said  Mary,  and  the  respondent  aJone,  in  case  he 
survived  her,  by  and  with  the  consent  of  the  said  Sir  John  Matthews,  and  John  Gard- 
ner, or  their  heirs,  or  the  heirs  of  the  survivor  of  them,  should  think  meet ;  and  should, 
by  such  deed  or  deeds,  writing  or  writings,  »»  tueh  presenet  as  aforeaadd,  limit  or 
appoint. 

The  marriage,  soon  after  executing  of  the  said  indentures,  took  effect ;  and  the 
■aid  Mary  in  some  time  after  died,  leaving  issue  by  tihe  respondent  one  son,  named 
Thomas,  and  one  daughter,  the  appellant  Mary;  which  son,  on  the  19th  of  March 
1703,  died  under  age  and  without  issue. 

Tixa  appellant  Mary  had,  before  her  brother's  death,  attained  her  age  of  18  years, 
»nd  thereby,  as  being  wholly  unpreferred,  and  the  only  daughter  and  surviving  issue 
>f  her  said  father  and  mother,  she  became  entitled  to  the  sum  of  £3000,  so  limited 
ind  secured  to  be  raised  and  paid  for  the  portion  of  such  only  daughter :  And  the 
tppellant  Thomas  Reresby,  having  married  the  appellant  Mary,  became  entitled  in 
ler  right  to  the  said  portion,  tog^er  with  interest  for  tlie  same,  from  the  death  of 
he  said  Thomas,  the  appelant  Mary's  said  brother. 

But  the  respondent  having  married  a  second  wife,  by  whom  he  had  several 
hildren,  insisted,  that  the  appellant  Mary's  said  portion  of  £3000  was  not  payablei, 
inless  she  survived  him;  and  therefore  the  appellants  in  Michaelmas  term,  1718, 
zhibited  their  bill  in  the  Court  of  Chancery,  against  the  respondent,  and  the  repre- 
entative  of  the  trustees ;  praying  that  the  appellant  Mary's  said  portion  of  .£3000, 
iith  interest  for  the  same  from  the  death  of  the  said  Thomas  Newland,  her  brother, 
aight  be  forthwith  raised,  by  sale  or  mortgage  of  the  said  term  of  500  years,  and  paid 
)  Ae  app^lants ;  and,  that  the  respondent  and  the  trufftees,  might  be  restrained  from 
Bvoking  the  uses  of  the  said  settlement. 

The  respondent^  by  his  answer  to  this  bill,  admitted  the  said  [79]  indenture  of 
^Mnent ;  that  the  said  marriage  took  effect ;  that  his  said  late  wife  died  about  26 
ears  ago;  that  he  had  issue  by  her,  six  sons,  who  all  died  before  the  age  of  21,  un- 
larried ;  that  he  had  no  daughter  by  her,  except  the  appellant  Mary ;  that  the  appel- 
ant Mary's  said  brother,  Thomas  Newland,  one  of  the  said  six  sons,  survived  his 
lotiier,  and  also  all  the  other  issue  male  of  the  said  marriage ;  and  died  about  the  19th 
:  March  1703,  under  age  and  unmarried ;  and  that  the  appellant  Mary  had,  before 
it  death,  attained  her  age  of  18  years,  and  was  not  preferred  with  any  portion :  But 
>  denied,  that  the  appellant  Mary,  thereby,  or  otherwise,  became  entitled  to  the  said 
3000  portioii  to  be  raised  forthwith,  or  that  the  same  ought  to  be  raised  and  paid, 
ith  interest  from  the  death  of  the  said  Thomas  Newland,  her  brother ;  and  said  he 
as  advised,  that  by  the  tenor  and  construction  of  the  said  deed,  the  said  £3000  did 
)t  become  due  to  the  appellant  Mary,  upon  her  said  brother's  death,  nor  could  be  due 
her,  or  ought  to  be  raised,  until  after  his  the  respondent's  death,  in  case  she 
ould  be  then  living ;  and  that  in  case  she  should  be  then  dead,  the  same  would  not 
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be  raisable,  nor  ought  to  be  raised,  nor  would  the  estate  be  in  such  case  chugeildi 
therewith :  He  also  denied,  that  he  ever  threaxened  to  procure  the  oonseot  of  tlie 
trustees  to  revoke  or  alter  the  uses  of  the  said  settlement. 

On  the  20th  of  February  1722,  the  cause  was  heard  before  the  Lord  Qiueelliir 
Macclesfield ;  when  his  Lordship,  upon  the  construcftion  of  the  settlement,  decUni 
he  saw  no  cause  to  relieve  the  appellants  as  to  the  raising  of  the  said  £3000  it  Ik 
life-time  of  the  respondent ;  and  therefore  ordered,  That  the  bill,  so  fax  as  ooncenid 
tiiat  demand,  should  stand  dismissed. 

From  this  decree  the  appellants  appealed,  insisting  (T.  Lutwyche,  S.  Cooperi^ 
that,  according  to  the  tenor  and  true  meaning  of  the  setUemant,  the  right  to  the  le- 
pellant  Mary's  portion  actually  vested  in  her  at  the  time  of  her  brother's  de&tL^ 
having  then  attained  her  age  of  18,  and  being  wholly  unprovided  for  ;  at  which  time, 
or  marriage,  or  in  as  short  time  after  as  the  same  could  or  might  be  conTeaiantlr 
raised,  the  said  portion  was,  on  failure  of  issue  male,  expressly  to  be  paid.  That  If 
the  express  words  also  of  the  deed  it  was  declared,  that  in  case  all  the  isgut  malt  of  tb 
body  of  the  respondent,  to  be  begotten  on  the  body  of  the  said  Mary,  gfiould  fail  him 
any  or  either  of  them  should  be  preferred  in  marriage,  and  before  all  their  danghtoi 
should  be  preferred  in  marriage;  that  then  such  unpreferred  daughter  or  daugktn, 
shotdd  have  such  portion  and  portions  as  aforesaid :  And  there  being  no  negatiTspR 
upon  the  payment  of  the  portions,  as  there  was  on  the  maintefnance,  during  the  m 
spondenf  8  life,  demonstrated  it  to  be  the  intent  of  the  parties,  that  the  portions  sbcnli 
be  paid  at  the  times  before  appointed ;  and  not  that  the  daughters  should  wait  fortk 
payment  until  their  father's  death,  or  that  the  right  to  the  portion  should  dependa 
the  contingency  of  the  appellant  Mary's  being  living  at  her  father's  death.  Itnt 
therefore  conceived,  that  the  appellant  [80]  Mary,  immediately  upon  iha  death  of  htr 
brother  Thomas,  became  entitled  to  tlie  said  £3000  portion,  and  that  the  eameou^T 
to  have  been  forthwith  raised  and  paid  accordingly ;  but  if  this  portion  was  not  nil^ 
able  till  after  the  respondent's  death,  yet  even  in  that  case,  the  biU  ought  not  to  h«« 
been  dismissed,  but  should  have  been  retained  until  it  should  be  known  whethor  tie 
contingency  happened. 

On  the  other  side  it  was  said  (P.  Torke,  C.  Wearg),  that  from  the  whole  scope  tii 
tenor  of  the  settlement,  it  appeared  not  to  have  been  the  intention  of  the  parties,  tint 
the  daughters  should  be  enabled  to  compel  the  raising  of  tlxeir  portions  during  tliai 
father's  life-time ;  for  the  words  were  very  express,  that  no  maintenance  was  to  be  paid 
during  his  life-time,  nor  any  poitions,  but  to  such  daughters  as  should  be  living  tf 
his  death.  That  all  possible  care  was  taken  in  this  settlement,  to  oblige  the  re^ioe- 
dent's  children,  as  weU  sons  as  daughters,  to  their  duty  and  obediemce  to  their  fither: 
and  for  this  reason  it  was  not  only  declared,  that  the  daughters  should  have  no  inuk- 
tenance  during  their  father's  life,  nor  any  portion  unless  living  at  his  death;  ^ 
there  was  also  a  power  left  in  the  father,  with  the  consent  of  the  trustees,  to  Vf^ 
all  tlie  uses  of  the  settlement :  And  therefore,  to  give  the  appellant  Mary  her  pcfftioi! 
in  her  father's  life-time,  would  be  to  make  a  new  settlement,  and  to  render  his  pc«r 
of  revocation,  and  the  provident  care  he  had  taken  to  keep  his  children  in  their  dutv. 
fruitless  and  ineffectual.  That  if  settlements,  made  wil^  great  consideraticHi  snd 
prudence,  were  broke  into  in  such  instances,  it  would  tend  to  the  ruin  of  f amihec  cot 
only  by  making  daughters  independent  of  their  fathers  and  thereby  more  litUe  to 
become  a  prey  to  designing  persons ;  but  also  by  bringing  heavy  loads  upon  eetM* 
ty  the  sale  or  mortgage  of  reversionary  terms ;  which  was  never  intended,  nor  oooldbe 
done  but  at  a  great  disadvantage.  Tliat  no  right  to  this  portion  was  yet  vested,  for  d» 
meaning  of  the  clause  so  much  relied  on  by  the  appellants,  was  only  to  ascertain,  th>t 
in  case  of  such  failure  of  sons,  an  unpreferred  daughter  should  have  the  like  sum  fv 
her  portion,  as  if  there  had  been  no  son  born  of  the  marriage;  but,  notwithetsndicg 
that,  her  portion  would  still  depend  upon  and  be  subject  to  the  same  contingeacr,  vii 
her  being  living  at  the  respondent's  death,  and  his  not  revoking  the  uses  of  the  eetti» 
ment ;  the  declaration  of  tiie  trust  of  the  term  being  entire,  and  to  be  construed  ud 
taken  all  together.  It  was  therefore  hoped,  that  as  the  appellants  had  conuneno!*! 
their  suit,  when  they  had  no  right  accrued,  nor  any  demand  in  equity,  tiie  disiuiwK 
of  their  bill  was  just,  and  ought  to  be  affirmed. 

Accordingly,  after  hearing  counsel  on  this  appeal,  it  wasoRDBRKo  and  AomGiP 
that  the  same  should  be  dismissed ;  and  tliat  so  much  of  tlie  decree,  as  was  theivu! 
complained  of,  should  be  affirmed.     (Jour.  vol.  22.  p.  259.) 

946 


Digitized  by 


Google 


BAGENAL  V.   BAGENAL  [1725]  VI  BEOWH. 

[81]  Cask  10. — Waltkr  Bagenal, — AppdlatU;  Ann  Bagenal,  Widow,  and 
others, — Respondents  [3 1st  March  1725]. 
[Mews'  Dig.  X.  1267.] 
A  term  is  created  for  the  purpose  of  raising  out  of  the  yecurly  profits,  seiveral 
sums  for  the  maintenance  and  education  of  younger  children,  until  their  por- 
tions become  due ;  and  then,  upon  trust,  for  raising  such  sums  of  money  out 
of  the  estate,  not  exceeding  £2000,  as  the  father  and  mother,  or  the  survivor 
of  them,  should  appoint :  Held,  that  this  ^2000  should  carry  interest  from 
the  time  that  it  might  have  been  raised  out  of  the  yearly  rents  and  profits  of 
the  lauds ;  and  an  enquiry  was  directed  in  order  to  ascertain  tliat  time. 

Decrbbs  of  the  Irish  Chancery  hevhhsbd;  in  part.  See  Notes  to  Cases 
8  and  9,  and  ante,  Case  2  [6  Bro.  P.  C.  43]. 

After  publication,  the  plaintiff  files  a  supplemental  bill,  and  examines 
witnesses  to  prove  matters  which  were  in  issue  in  the  original  cause:  Held 
to  be  irregular,  and  the  supplemented  bill  dismissed.  2  Eq.  Ab.  172.  c.  4  : 
Vin.  iv.  439.  c.  8;  xii.  114.  c.  9.  If  there  be  no  proof  to  the  new  matter  in 
the  supplemental  bill,  it  must  be  dismissed.     4  Vin.  439.  c.  9.  cites  MSS.  Tab. 

Viner,  vol.  16.  p.  442.  note  to  ca.  1 :  2  Eq.  ca.  ab.  646.  ca.  20. 

Dudley  Bagenal,  esq.  deceased,  the  appellant's  father,  being  seised  in  fee  of  ihe 
manor,  town,  and  lands  of  Dunleckny,  and  other  manors  and  lands  in  the  county  of 
Carloit,  in  Ireland ;  did,  in  the  month  of  May  1668,  i^on  his  intermarriage  with 
the  respondent  Ann,  in  consideration  of  £1500,  her  marriage  portion,  convey  tlie 
said  manors  and  lands  to  trustees,  to  the  use  of  himself  for  life,  and  afterwards, 
u  to  a  considerable  part  thereof,  to  the  use  of  the  respondent  Ann,  as  a  jointure,  for 
her  life ;  and  as  to  all  the  estate,  after  their  deaths,  to  their  issue  male ;  with  several 
remaindei^  over.  Subject  to  a  power  of  revoking  or  altering  the  said  uses  and 
remainders,  except  the  use  limited  to  the  respondent  Ann. 

The  marriage  took  effect,  and  the  said  Dudley  had  issue  by  the  said  Ann,  tlie 
appellant,  their  eldest  son,  Nicholas,  George,  and  Dudley  Bagenal  junior,  and  Ann, 
Scden,  Catherine,  and  Mary  Bagenal. 

On  the  intermarriage  of  Ann,  his  eldest  daughter,  with  Sir  Gervas  Clifton,  bart. 
it  was,  by  articles  dated  the  16th  of  June  1687,  agreed,  that  the  said  Dudley  should 
pay  Sir  Gervas  £7000  as  a  portion ;  viz.  £2000  immediately,  which  was  accordingly 
paid,  £2000  more  to  be  secured  by  mortgage  of  the  said  Dudley  estate,  and  the  re- 
maining £3000  on  a  contingency  which  never  happened. 

Dudley  Bagenal  afterwards,  by  deeds  of  lease  and  release  dated  the  16th  and 
I7th  of  October  1688,  conveyed  all  his  estate  to  trustees  and  their  heirs,  to  his  own 
ise  during  his  life;  and  afterwards,  as  to  the  said  jointure  lands,  with  an  additional 
jointure,  to  the  respondent  Ann  for  her  life;  and  as  to  all  the  rest  of  the  estate  after 
'he  said  Dudley's  death,  and  as  to  the  said  jointure  after  the  death  of  his  wife,  to 
;he  use  of  Walter  Butler  and  Patrick  Colclough,  other  trustees,  for  500  years,  upon 
the  trusts  therein  mentioned;  with  remainder  to  the  appellaait  'for  life; 
'emainder  to  his  first  and  every  other  son  in  tail  male;  with  several  remainders 
►ver;  and  with  a  power  for  those  in  remainder,  to  make  leases  for  any  term 
lot  exceeding  21  years,  at  the  full  improved  rent,  and  without  taking  any  fine. — 
fhe  term  of  500  years  was  [82]  declared  to  be  upon  trust,  that  the  trustees  and  the 
nrvivor  of  them,  his  executors,  administrators,  and  assigns,  should,  out  of  the  yearly 
irofits  of  the  estate,  raise  and  pay  several  yearly  sums  for  the  maintenance  and 
ducation  of  the  said  children,  until  their  portions  became  due;  and  tlien,  upon 
urther  trust,  for  the  raising  such  sum  and  sums  of  money  out  of  the  estate,  not 
xceeding  £2000,  as  the  said  Dudley  Bagenal  and  Ann  his  wife,  or  the  survivor  of 
liem,  should  limit  and  appoint :  Which  power  was  intended  and  reserved,  for  paying 
ho  £2000  agreed  to  be  paid  to  Sir  Gervas  Clifton,  and  to  be  secured  by  mortgtge 
f  the  estate  as  aforesaid,  and  for  no  other  purpose. — ^And  it  was  also  agreed,  that  the 
rustees,  or  the  survivor  of  them,  his  executors,  administrators,  or  assigns,  should 
lortga^e,  lease,  set  over,  or  assign  the  said  estate,  for  all  or  any  part  of  the  said 
arm,  for  raising  the  sum  of  £5000  for  the  portions  of  the  said  younger  children,  a>- 
le  said  Dudley  and  Ann  his  vife,  or  the  survivor  of  them,  should  appoint. 
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Mr.  Bagenal,  in  pursuance  of  the  marriage  articles  of  June  1687,  did  in  1693, 
or  1694,  or  at  some  other  time  after  the  year  1688,  execute  a  deed  wiiich  was  nude 
to  bear  date  the  16tii  of  October  1688,  and  thereby  bargained  and  sold  unto  Sir 
Gervas  Clifton,  all  the  said  Dudley's  estate,  for  500  years ;  upon  condition  to  be 
void,  on  payment  to  Sir  Gervas  of  £2000  in  a  month  after  he  should  settle  j£500  per 
ann.  jointure  on  his  wife.  And  which  deed  was  intended  as  an  execution  of  the 
power  reserved  in  the  settlement  of  the  17th  of  October  1688,  for  raising  the  uid 
sum  of  £2000  as  aforesaid. 

The  said  Dudley  Bagenal  was  afterwards  attainted  of  high  treason,  on  accouat 
of  the  rebellion  in  1688,  and  aU  his  estate  became  thereby  forfeited,  and  vested  in 
king  William  and  queen  Mary.  Whereupon  Sir  Gervas  Qifton  presented  a  petition 
to  their  majesties,  for  relief  as  to  the  said  £2000  and  interest,  and  obtained  as  order 
for  referring  the  matter  to  the  attorney-general,  who,  in  the  year  1695,  made  > 
report,  that  his  case  was  very  compassionate ;  and  the  then  lord  deputy  of  Irdud. 
having  signified  to  the  lords  of  the  council  in  England,  that  he  agreed  with  tfaeetid 
report ;  Sir  Gervas  and  the  respondent  Ann,  who  was  very  active  in  managing  tbii 
matter,  thereupon  procured  an  order  to  receive  some  money,  and  did  accordingiv 
receive  some  money  out  of  the  said  forfeited  estate. — But  the  most  part  of  the  £3000 
still  remaining  due,  and  the  estate  being  by  act  of  parliament  vested  in  the  trufteet 
for  sale  of  the  Irish  forfeitures,  whereby  Sir  Grervas's  order  for  receiving  t^  monej 
became  of  no  efiect,  and  the  appellant  being  willing  to  make  Sir  Gervas  what  wtii- 
faction  he  could  towards  the  same;  certain  articles  were,  on  the  22d  of  June  ITOO, 
entered  into  between  the  respondent  Ann  of  the  first  part,  the  appellant  of  the  gecand 
part,  and  Sir  Gervas  Clifton  of  the  third  part,  reciting  the  articles  of  the  16th  of 
June  1687 ;  that  Sir  Gervas  had  settled  the  said  jointure  of  £500  per  ann.  on  hit 
wife;  and  that  it  was  doubtful,  whether  he  could  in  law  or  equity,  by  virtue  of  tkc 
articles  only,  charge  tlie  said  Dudley's  forfeited  estate  for  life  [83]  with  the  nid 
£2000 ;  and  also  reciting,  that  the  said  Dudley  made  the  Bettlement  of  his  estate  in 
October  1688,  with  a  power  for  him  and  his  wife,  or  the  survivor  of  them,  to  Aaip 
the  same  with  any  sum  not  exceeding  £2000 ;  and  further  reciting,  that  daring  tb« 
said  Dudley's  life,  by  his  attainder,  they  became  incapable  of  executing  the  ttd 
power ;  but  that  if  tJie  said  Ann  survived,  she  might  charge  the  said  sum  aa  tbe 
estate,  for  the  benefit  of  the  said  Sir  Gervas;  and  that  the  said  Ann  and  the  appel- 
lant thought  themsdves  obliged  to  do  what  they  could,  to  secure  the  said  £2000,  or 
part  thereof ;  and  in  consideration  of  5s.  paid  her  pursuant  to  an  agreement  made 
between  her  and  the  appellant,  the  respondent  Ann  tiiereby  agreed,  that  if  she  sbouU 
survive  the  said  Dudley,  she  would,  within  a  month  after  his  death,  charge  the  torn 
of  500  years  wit^  the  said  £2000,  as  required  by  Sir  Gervas,  and  for  his  uk,  or 
with  so  much  thereof  as  should  be  then  deficient,  witJiout  interest ;  and  the  appellut 
did  thereby  also  agree,  that  if  t^e  said  Ann  should  die  before  Dudley,  so  tltat  lite  wui 
£2000  cotdd  not  be  charged  for  Sir  Gervas,  that  then  the  appellant  would  secure  tte 
sum  of  £1000  to  Sir  Gervas,  as  council  should  direct;  and  in  case  the  respondeat 
Ann  should  live,  and  charge  the  estate  with  the  said  £2000,  that  Sir  Gervas  dwald 
give  four  years  for  the  payment  thereof,  without  interest ;  but  if  he  should  reconr 
the  £2000  out  of  the  said  Dudley's  forfeited  estate,  then  tiiis  agreement  wsa  to  be 
void. 

The  appellant  claimed  his  remainder  in  the  estate  under  the  aforesaid  settle- 
ments, before  the  trustees  of  Irish  forfeitures,  and  was  decreed  to  the  same  aocoiti- 
ingly.  The  respondent  Ann  also  claimed,  and  was  allowed  her  jointure ;  and  the  stid 
Nicholas,  George,  Dudley,  and  Helen,  being  then  all  minors,  by  their  guardiu 
claimed,  and  were  allowed  their  interests  in  tiiie  premises ;  and  John  Butler,  execotar 
of  Walter  Butler,  the  surviving  trustee  of  the  500  years  term,  daimed  and  m 
decreed  to  the  same. 

Sir  Gervas  Clifton  also  was  allowed  his  claim  to  the  £2000,  and  afterwards  R- 
ceived  the  same  out  of  the  estate,  during  the  life  of  Mr.  Bagenal  the  father,  in  MI 
satisfaction  of  the  £2000  wherewith  the  estate,  or  the  term,  was  chargeable. 

The  said  Dudley  Bagenal  and  the  respondent  Ann  his  wife,  by  deed  dated  in 
December  1702,  apportioned  the  £6000  in  manner  following;  viz.  to  Hden.  dieo 
married  to  Sir  John  Hales,  the  sum  of  £1900,  to  Dame  Ann,  wife  of  the  said  Sir 
Gervas,  being  provided  for  before,  £5,  to  Mary  and  Catherine,  £100  eatb,  t* 
Nicholas  and  George  £1000  a-pieoe,  and  to  Dudley  junior,  £895. 
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The  forfeited  estate  for  life  of  Dudley  Bagenal,  continued  in  the  trustees  of  for- 
feitures and  their  purchasers  till  his  death,  which  happened  in  Julj  1712 ;  before 
which  time,  all  his  children  arrived  to  tJieir  respective  ages  of  21,  and  all  their  por- 
tiong  were  then  payable.  And  the  appellant  thereupon  became  entitled  to  all  the 
estate,  except  what  was  limited  to  the  respondent  Ann  for  her  jointure.  Sir  John 
Hales  and  his  wife,  and  George  Bagenal  pressing  for  payment  of  their  portions; 
the  appellant  procured  Thomas  [84]  Acton,  esq.  to  advance  and  pay  them  the  same, 
upon  die  appellant's  joining  in  a  conveyance  of  their  share  and  interest  in  the  £5000 
aod  the  600  years  term.  But  the  respondent  Nicholas  having  been  found  a  lunatic, 
and  the  care  of  him  committed  to  the  appellant,  he  maintained  him  for  the  space  of 
fourteen  years,  and  expended  therein,  and  in  endeavouring  his  cure,  the  sum  of 
£700.  The  appellant  also  paid  his  sisters  Mary  and  Catherine  their  several  por- 
tions of  £100  each. 

The  appellant  being  willing  to  have  all  these  portions  raised  and  paid,  en- 
deavoured so  to  do  l^  making  leases  of  part  of  his  estate,  out  of  the  said  term  of  600 
years,  at  the  same  rents  which  the  tenants  Uien  actually  paid,  upon  leasee  made  about 
six  years  before ;  and  by  selling  the  surplus  advanced  rent  at  17  or  18  years  purchase. 
And  he  accordingly  made  agreements  with  some  of  the  tenants  for  tbat  purpose, 
and  requested  John  Butler,  as  the  representative  of  the  surviving  trustee  of  the  said 
term,  to  join  and  concur  with  him  in  those  measures:  But  Butler,  colluding  with 
the  respondent  Ann,  not  only  refused  so  to  do,  but  brought  an  ejectment  for  recovery 
of  the  appellant's  estate,  by  virtue  of  the  term ;  and  in  Midiaelmas  term  1714,  judg- 
ment was  obtained  thereon,  and  possession  taken  from  the  appellant  accordingly. 

Soon  afterwards,  Butler  assigned  over  the  term  and  his  trust  to  the  respondent 
Benjamin  Burton ;  who  also  refused  to  execute  the  trust,  by  raising  the  portions 
according  to  the  directions  of  the  settlement  of  1688 ;  but  continued  in  the  receipt 
of  the  rents  and  profits  of  the  estate. 

On  the  24th  of  April  1716,  the  respondents  Ann,  Nicholas,  and  Dudley  Bagenal, 
together  with  Philip  Savage,  esq.  preferred  their  bill  in  the  Court  of  Chanc^T'  in 
Ireland,  against  the  appellant  and  the  respondent  Burton,  the  respondent  Ann  and 
the  said  Savage  thereby  praying  to  be  decreed  the  sum  of  £2000  and  interest,  out 
of  the  appellant's  estate ;  alledging,  that  the  respondent  Ann  had  charged  the  same 
by  deed  of  the  6th  of  February  1712,  to  be  paid  to  the  said  Philip  Savage,  according 
to  the  power  in  the  settlement  of  1688,  for  that  purpose;  and  the  respondents 
Nicholas  and  Dudley,  prayed  to  be  decreed  their  said  several  portions. 

The  appellant  by  his  answer  to  this  bill,  declared  his  willingness  that  his  brother's 
and  sister's  portions  should  be  raised  and  paid  according  to  the  settlement,  but  as 
to  the  £2000  alledged  to  be  charged  for  the  benefit  of  the  respondent  Ann,  the  appel- 
lant insisted,  that  she  was  not  entitled  thereto ;  that  money  having  been  intended  for 
Sir  Gervas  Clifton,  and  he  having  received  the  same  out  of  Dudley's  forfeited  estate 
as  aforesaid.  And  the  respondent  Burton  also  answered,  and  admitted  the  trust 
term  to  have  been  assigned  to  him. 

On  the  12tb  of  May  following,  the  appellant  preferred  his  cross  bill  against  the 
respondents  and  others,  to  compel  the  respondent  Burton  to  join  in  making  the  leases 
out  of  the  said  term,  or  otherwise  by  means  thereof,  to  raise  the  said  sum  of  £5000 
for  the  portions ;  and  for  relief  against  the  respondent  Ann's  demands. 

[85]  Both  causes  being  at  issue,  and  witnesses  examined,  were  heard  before  the 
Lord  Chancellor  of  Ireland,  on  the  27th  of  May  1717 ;  when  his  Lordship  was  pleased 
to  decree  the  payment  of  the  said  £2000,  with  interest  from  the  date  of  the  deed  by 
which  the  same  was  charged  on  the  said  estate;  and  that  the  respondents  Nicholas 
and  Dudley  Bagenal  should  have  their  portions,  with  interest  from  the  death  of 
their  father. 

Soon  after  this  decree,  the  appdlant,  by  chance,  found  one  part  of  the  articles  of 
the  22d  of  June  1 700,  in  London,  and  sent  the  same  forthwith  to  Ireland,  and  there- 
upon an  order  was  obtained  for  rehearing  the  causes ;  and  on  ttie  13th  of  June  1717, 
the  appellant  exhibited  a  supplemental  bill,  setting  forth  the  said  articles,  and  pray- 
ing a  discovery  of  the  same  and  the  benefit  tliereof  in  the  said  causes. 

The  respondent  Ann  put  in  her  answer  to  this  bill,  and  thereby  denied  that  she 
ever  executed  the  articles ;  but  insisted  tliat  if  she  had,  they  could  be  no  bnr  against 
charging  the  said  £2000. 
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On  the  25th  of  June  following,  botii  causes  -were  reheard  before  tibe  Lord  Quo- 
c^or,  assirted  by  the  Lord  Chief  Justice  Whitshead,  the  Lord  Chief  Justice  Foder, 
and  the  Lord  Chief  Baron  Gilbert ;  when  the  respondent  Ann's  last  answer  being 
read,  and  the  Court  not  being  satisfied  therewitii,  she  was  examined  viva  voa  in 
open  court,  and  still  denied  the  execution  of  the  articles :  Whereupon  the  Court  tu 
pleased  to  order  and  decree,  that  the  said  Philip  Savage  should  have  and  leconr, 
according  to  the  deed  made  by  the  respondent  Ann  for  that  purpose,  the  lum  o{ 
£2000  out  of  the  rents  and  profits  of  the  trust  lands ;  and  that  the  reepondenta  Dud- 
ley and  Nicholas,  should  likewise  have  and  recover  out  of  the  said  lands,  their  »- 
spective  portions,  with  interest  for  the  same  at  £8  per  cent,  per  ann.  from  the  detfli 
of  the  said  Dudley  Bagenal,  senior;  and  it  was  referred  to  a  Master  to  state  tk 
account.  And  it  was  ordered,  tiiat  the  respondent  Ann  should  have  an  allov&nx 
for  what  she  had  expended  in  law  suits,  for  recovery  of  the  said  trust  lands,  and  the 
said  sums  of  money  decreed  thereout,  and  in  executing  the  said  trusts,  together  viti 
the  costs  of  these  causes ;  both  parties  were  to  have  all  just  allowances,  and  on  retnn 
of  the  report,  the  court  would  consider  from  what  time  the  £2000  should  arrr 
interest. 

Some  time  afterwards,  the  subscribing  witnesses  to  the  articles  of  the  22d  of  June 
1700,  being  examined  for  the  appellant,  fully  proved  the  execution  thereof  by  the 
respondent  Ann,  and  the  other  parties ;  and  tiie  appellant  coming  to  the  knovledie 
of  the  deed  of  the  16th  of  October  1688,  tho'  really  made  several  years  afterwink 
for  securing  the  £2000,  and  of  the  several  proceedings  of  Sir  Gervas  and  the  re- 
spondent Ann  in  relation  to  that  sum  ;  he,  on  the  1st  of  Jidy  1718,  preferred  a  further 
supplemental  bill  against  the  respondent  Ann,  Sir  Gervas  Clifton,  and  others,  setting 
forth  these  several  matters,  and  praying  a  discovery  of  the  same,  and  relief. 

In  the  mean  time  the  said  Philip  Savage  died ;  and  an  order  being  made  for  rerir- 
ing  the  causes  on  that  occasion,  the  Master  on  [86]  tiie  23d  of  May  1723,  madeUi 
report,  and  thereby  computed  £2000  as  due  to  the  respondent  Ann,  and  also  a  con- 
siderable sum  for  costs  rdating  to  the  trust ;  he  also  computed  the  portions  of  the 
respondents  Nicholas  and  Dudley,  with  interest  from  the  death  of  their  father;  and 
reported  several  sums  to  have  been  received  by  liie  respondent  Burton  out  of  th« 
appellant's  estate,  and  several  sums  by  him  paid  to  the  respondent  Ann,  on  account 
of  her  said  demand,  and  of  the  portions  of  the  respondents  Nicholas  and  Dudlev. 

To  this  report  the  appellant  took  several  exceptions,  for  that  the  Master  hid 
omitted  to  certify  the  portions  of  all  the  children,  and  what  they  had  received  on 
account  thereof,  and  had  allowed  the  respondent  Ann  tiie  sum  of  £327  for  ooeti: 
and  for  that  he  had  omitted  to  charge  the  respondent  Burton  witii  the  whole  t«m 
he  received  out  of  the  estate,  and  had  omitted  to  give  the  app>ellant  credit  for 
several  sums,  which  he  had  expended  in  the  support,  and  endeavouring  the  cui«  «i 
the  respondent  Nicholas. 

On  tike  20th  of  February  1723,  the  causes,  as  well  on  this  report  as  oq  the  appsl 
lant's  supplementtd  bills,  were  heard  before  the  Lord  Chancellor ;  when  his  Lordship 
was  pleased  to  over-rule  the  appellant's  exceptions.  And  on  the  next  day,  his  Lord- 
ship was  pleased  to  refuse  to  allow  the  reading  of  the  said  articles  of  the  22d  of  jBce 
1700 ;  and  also  refused  to  admit  the  appdlant's  proofs  of  the  execution  of  them,  acd 
of  the  aforesaid  matters  and  proceedings  to  be  read,  and  would  not  enter  into  tin 
merits  of  the  appellant's  case ;  but  ordered  the  appellant's  said  bills  to  be  dismiaed 
with  costs. 

From  all  these  decrees  the  appellant  appealed;  insisting  (C.  Wearg,  J.  Rodis). 
that  the  power  in  the  settlement  of  the  17th  of  October  1688,  for  raising  £2000  wM 
intended  and  reserved  by  Dudley  Bagenal,  sen.  for  the  satisfying  Sir  Gervas  CUftoB 
the  £2000  agreed  to  be  paid  him,  by  the  articles  on  his  intermarriage  in  1687,  and 
to  be  secured  by  mortgage  of  Mr.  Bagenal's  estate  in  Ireland.  That  this  ijitenti<c 
was  further  manifest,  not  only  from  the  deed  made  some  years  after  the  Bettleament  of 
October  1688,  (tlio'  appearing  to  bear  date  the  day  next  before  the  day  of  the  date 
thereof)  by  which  Mr.  Bagened  raised  a  term  of  500  years  in  his  estate,  for  payroeet 
of  £2000  to  Sir  Gervas;  but  also  from  the  articles  of  the  22d  of  June  1700.  A»l 
it  was  appr^ended,  tliat  the  deed  so  antedated,  ought  to  be  construed  in  equity,  *> 
A  full  execution  of  the  power  contained  in  the  settlement  of  October  16S8.  llit 
Sir  Gervas  having  recovered  and  received  this  £2000  out  of  the  estate,  the  respond- 
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ent  Ann  ought  not  to  have  executed  the  power  oyer  again,  or  to  have  received  the 
moneif  out  of  the  estate  a  second  time,  for  her  own  benefit ;  and  if  the  £2000  was  to 
be  charged  on  the  appellant's  estate,  the  same  ought  not  to  have  carried  interest,  as 
decreed,  it  being  to  be  raised  out  of  the  rents,  issues,  and  profits.  That  the  respond- 
ent Burton  ought  not  to  have  applied  all  the  rents  [873  ^^  ^^  appellant's  estate,  to 
the  payment  of  the  younger  children's  portions,  while  the  appellant  could  not  receive 
8  penny  thereout  for  his  own  support;  but  the  court  ought  to  have  decreed  Burton 
to  have  raised  the  £5000  for  ikeee  portions,  by  leasing,  selling,  mortgaging,  or 
assigning  the  trust  term,  or  part  thereof,  according  to  the  directions  of  the  settle- 
ment of  October  1688,  for  that  purpose.  That  the  several  exceptions  taken  by  the 
appellant  to  the  Master's  report,  ought  to  have  been  allowed ;  and  the  Court  ought 
also  to  have  admitted  the  said  deeds  and  articles,  and  the  appellant's  said  proofs  to 
have  been  read.  That  by  the  decree  of  tiie  25th  of  June  1717,  the  said  sum  of  £2000 
being  ordered  to  be  paid  to  the  said  Philip  Savage,  who  soon  afterwards  died,  the 
said  several  suits  ought  to  have  been  revived  against  his  representatives,  and  the 
Master  ought  to  have  proceeded  on  the  account;  nor  should  the  Court  have  made  any 
further  decree  in  the  causes  without  the  representatives  of  Savage  being  made 
parties.  It  was  therefore  hoped,  that  the  said  several  decrees  and  proceedings  would 
be  reversed  ;  and  the  appellant's  said  deeds,  articles,  and  proofs  admitted  to  be  read. 

On  the  other  side  it  was  argued  (P.  Yorke,  C.  Talbot),  that  the  respondent  Ann, 
having  survived  the  said  Dudley  Bagenal  her  husband,  had  full  and  absolute  power, 
by  virtue  of  the  said  settlement  of  October  1688,  to  limit  or  appoint  any  sum  of 
money,  not  exceeding  £2000,  to  be  raised  and  paid  according  to  such  limitation  oe 
appointment,  out  of  the  rents  and  profits  of  the  trust  estate ;  and  having  by  deed,  in 
1712,  limited  and  appointed  the  same  to  be  paid  to  Philip  Savage,  it  became  thereby 
a  proper  charge  on  the  said  lands,  and  a  due  execution  of  the  power  in  the  said  settle- 
ment   That  this  power  to  raise  £2000  was  not  intended  for  raising  the  £2000  due 
to  Sir  Gervas  Clifton  by  his  marriage  articles,  as  the  appellant  would  suggest,  nor 
expressed  so  to  be ;  for  it  appeared,  by  the  app^lant's  own  shewing,  tiiat  the  £2000 
to  be  paid  bj  t^ose  articles  to  Sir  Gervas,  was  to  be  paid  within  one  month  next 
after  he  should  have  appointed  to  his  wife,  lands  of  the  yearly  value  of  £500   and 
which  appointment  was  accordingly  made  in  July  1692,  after  Sir  Gervas  came 
of  age;  but  the  500  years  term,  on  which  the  respondent  Ann  had  power  to  raise  the 
£2000,  was  only  to  commence  upon  the  death  of  her  husband,  which  did  not  happen 
till  the  year  1712.     That  Sir  Gervas  Clifton  claimed  before  the  trustees  of  the  for- 
feited estates,  the  £2000  due  to  him  by  virtue  of  his  marriage  articles  only,  and  the 
same  was  accordingly  decreed  to  him ;  the  respondent  Ann  also  claimed  before  the 
trustees,  the  power  of  charging  the  trust  estate  with  £2000,  and  the  same  was  likewise 
decreed  to  her.     Which  claims  and  decrees  were  not  only  several  and  distinct,  and 
had  no  relation  to  each  other,  but  shewed,  that  tlieee  two  sums  of  £2000  were  also 
several  sums  of  money.     That  the  pretended  articles  of  the  22d  of  June  1700,  sup- 
posing the  respondent  Ann  to  have  actually  executed  them,  could  not  take  from  her 
any  right  which  she  might  have  to  charge  the  said  £2000 ;  because  it  appeared,  by 
lihe  appeiUant's  own  shewing,  [88]  that  the  provision  in  those  articles  was  contingent, 
and  to  take  place  only,  in  case  Sir  Gervas  did  not  recover  £2000  on  his  marriage 
articles ;  and  he  being  decreed  to  this  £2000  by  the  trustees,  the  articles  of  June  1700, 
l)ecame,  by  an  express  clause  therein,  utterly  void.     Besides,  Sir  Gervas  having  re- 
leived  the  said  £2000  before  the  death  of  Dudl^  Bagenal,  and  consequently  before 
he  appellant  became  entitled  to  his  remainder,  and  before  the  respondent  Ann  had 
iny  power  to  charge  the  said  £2000 ;  these  articles  of  1700,  were  only  made  use  of 
yy  the  appellant,  as  a  pretence  to  put  the  respondent  Ann  to  g^eat  expence  and 
trouble  on  so  many  bills,  hearings,  and  rehearings.     That  these  articles  were  in  issue 
n  the  original  causes,  but  not  proved  therein ;  and  therefore,  after  publication  and 
I  hearing,  it  was  irr^ular  in  the  appellant  to  examine  witnesses  to  the  proof  of 
he  articles,  especially  upon  a  bill  of  discovery  only.     But  as  the  appellant  had  ezap 
nined  the  same  witnesses  on  his  supplemental  bill,  to  the  proof  of  the  articles,  and 
wing  allowed  to  read  the  same,  and  all  the  other  proofs  taken  in  the  cause ;  he  had 
K>  just  ground  of  complaint,  that  his  proofs  were  not  admitted  to  be  read :  And  hav- 
ng  offered  no  proof  in  support  of  any  new  matter  alledged  in  his  said  supplemental 
nU,  it  was  but  just  that  the  same  should  be  dismissed  with  costs. 
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But  after  hearing  oounid  on  this  appeal,  it  was  ordbbid  and  aimudgkd,  tiuMb» 
decree  of  the  25th  of  June  1717,  should  be  affirmed ;  saving  that  part  thereof  vbidi 
directed,  that  the  respondent  Ann  should  have  an  allowance  for  what  she  had  ex- 
p«[ided  in  law  suits ;  which  direction  was  reversed :  And  it  was  further  ordibio  aud 
ADTODOBD,  that  so  muoh  of  the  order  of  the  20th  of  FelMruary  1723,  as  over-ruled  tiie 
appellant's  third  exception,  and  directed  the  interest  of  the  £2000  to  be  computEd 
from  the  date  of  the  deed  of  the  6th  of  February  1712,  should  be  rereraed:  And  it 
was  further  obdbbkd,  that  the  Court  of  Chancery  should  cause  an  account  to  be 
taken,  from  what  time  the  said  £2000  might  have  been  raised  out  of  the  yearly  itnti 
and  profits  of  the  lands ;  and  that  from  that  time,  the  said  £2000  shoidd  be  payaMe 
with  interest ;  and  that  so  much  of  the  money,  as  had  been  already  paid  to  the  re- 
spondent Ann,  should,  in  the  first  place,  go  towards  discharging  the  interest,  and 
the  surplus  towards  the  discharge  of  the  principal  money ;  and  so  much,  as  remained 
unpaid  of  the  said  principal  and  interest,  should  be  paid  to  her  by  the  respondent 
Burton,  out  of  the  money  in  his  hands :  And  it  was  likewise  further  obdbbkd  lod 
declared,  that  the  £6000  to  be  raised  for  the  younger  children  of  the  respondent  Ann 
and  her  deceased  husband  Dudley  Bagenal,  was  to  be  raised  by  mortgage  or  aale; 
and  that  the  app^ant,  out  of  the  profits  of  the  lands  subject  to  the  said  portion*,  br 
him  received,  was  to  be  accountable  for  no  more  than  was  sufficient  to  keep  down 
the  interest  of  the  said  portions ;  and  that  what  remained  due  to  the  said  childroi, 
for  principal  money  and  interest,  should  be  raised  by  mortgage  or  sale :  And  it  m 
further  ordered  and  adjudqkd,  that  the  Court  of  Chancery  should  cause  an  acconnt 
to  be  taken,  of  what  was  due  to  the  re-[89]-sponde(nt8  Nicholas  and  Dudley  BagenaL 
for  the  interest  of  their  portions  respectively ;  and  that  what  remained  due  to  theoi 
respectively  for  such  interest;,  should  be  first  paid  by  the  appellant^  out  of  the  rents 
and  profits  of  the  lands  by  him  received ;  deducting  all  reasonable  allowances,  for 
money  expended  by  him  on  account  of  the  estates,  or  of  the  said  Nicholas  and  Dudkr 
respectively ;  and  that  what  yet  remained  due  for  principal  and  interest^  sboold  he 
paid  by  the  respondent  Burton,  as  far  as  the  money  in  his  hands  would  extend: 
and  if  that  was  not  sufficient,  the  residue  should  be  raised  by  mortgage  or  sale  o{ 
the  lands:   And  that  all  otiiar  parte  of  the  orders,  decrees,  and  proceedings  con- 
plained  of,  which  varied  from,  or  wmre  inconsistent  with  the  directions  now  gint. 
should  be  reversed ;  but  that  the  same,  as  to  all  other  parte  thereof,  shoi^  be 
affirmed :  And  it  was  further  orderbd,  that  the  said  Court  of  Chancery  should  gin 
such  proper  directions,  for  the  better  execution  of  this  judgment,  aa  should  be  jMt 
(Jour.  vol.  22.  p,  478.) 

Cask  11. — Sm  John  Rushout, — Appellant;  Euzabeth  Bushout, — Baptmiai 

[28th  February  1725]. 

[Mew's  Dig.  X.  1267.] 

Lands  charged  with  a  portion,  afterwards  descend  to  the  party  entitled  to  tfae 
portion ;  but  this  is  no  extinguishment  of  the  charge,  although  the  value  ci 
the  lands  greatly  exceed  the  amount  of  the  portion. 

Dbcrbb  of  Ld.  Cowper,  C.  affirubd. 

The  point  of  this  case  is  thus  stated  in  2  Eq.  Ab.  655.  o.  8 :  and  16  Tin. 
449.  c.  11.  "  Part  of  lands  charged  with  £400  portion  are  devigedto  the  psrlr 
to  whom  the  portion  is  payaUe;  although  the  lands  devised  are  more  thaji  t^ 
portion,  yet  it  is  no  extinguishment  of  the  charge." 

In  16  Vin.  333.  c.  1 1.  a  ccdlatoral  point  is  thus  shortly  steted,  "  Chattdleaiet 
cannot  be  entailed  " — and  cites  MSS.  Tab. 

Viner,  vol.  16.  449.  ca.  11.  2  Eq.  ab.  666.  ca.  8. 

Sir  James  Rushout,  father  of  the  appellant,  and  grandfather  of  the  reapondect 
in  consideration  of  a  marriage  between  him  and  Alice  Palmer,  and  of  her  marriage 
portion,  by  leasciand  release,  dated  the  13th  and  14th  of  September  1669,  conveyed  to 
Sir  George  Benyon  and  other  trustees,  and  their  heirs,  (among  other  lands),  tie 
manors  of  Maylards  in  Essex,  and  of  Upperswell,  alias  Overswell,  in  Gloucestershire, 
and  of  Stone  in  Worceetiarshire ;  to  the  use  of  himself  for  his  life,  remainder  to  trusteet 
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to  preserve  contingent  remaindera ;  remainder  to  the  use  of  the  said  Alice  for  her 
life^  for  her  jointure;  remainder  to  the  usb  of  the  first  and  other  sons  of  the  marriage, 
in  tail  male  successivelj ;  remainder  to  the  use  of  the  right  heirs  of  Sir  James.  With 
a  power-  reserved  to  Sir  James,  to  i*e|voke  all  the  uses  of  this  settlement^  except  the 
Mtete  for  life  of  the  said  Alice  his  wife. 

The  marriage  took  effect,  and  Sir  James  had  issue  by  Dame  Alice  his  wife  threie 
eons,  namely,  James  the  respondent's  father,  [90]  the  appellant  Sir  John,  and  George, 
who  died  without  issuer;  and  three  daughters,  Elizabeth,  afterwards  married  to  Sir 
George  Thorold,  Alices  married  to  Edwyn  Sandys,  esq.  and  Catherine,  married  to 
Samuel  Pitt,  esq. 

On  the  23d  of  October  1695,  Sir  James  Rushout  made  his  will;  wherein  taking 
notice  of  the  settlement,  and  of  his  wife's  jointure,  and  that  she  had  released  the  same, 
and  in  lieu  thereof  had  accepted  of  an  annuity  of  £600  per  ann.  for  her  life ;  he  by 
his  wiU,  confirmed  the  said  settlement  upon  his  sons,  subject  to  the  said  annuity ; 
and  appointed  that  the  manors  and  premises  comprised  in  his  settlement^  together 
with  ^e  manor  and  rectory  of  Harrow  in  Middleses,  subject  to  the  said  annuity, 
should  be  a  provision  for  his  eldest  son,  till  his  age  of  24 ;  aad  he  devised  to  his 
executors,  and  the  survivor  of  them  and  his  heirs,  his  manors  of  Northwick,  North  and 
Middle  Littleton  in  Worceatershire,  and  Egarton  and  Swingfield  in  Kent^  and  all 
other  his  lands  in  those  two  counties,  not  before  settled ;  in  trust,  that  they  should  re- 
ceive the  rents  thereof,  until  some  son  of  his  should  attain  the  age  of  24,  and  apply 
the  same  and  the  proceed  thereof,  for  the  payment  of  the  testator's  debts  and  legacies; 
and  the  surplus  to  be  laid  out  for  the  benefit  of  his  eldest  son  and  heir.     He  then 
devised  his  lands  in  North  and  Middle  Littleton,  subject  to  the  trusts  aforesaid,  to  his 
executors,  and  the  survivor  of  them  and  his  heirs,  in  trust,  that  they  should,  out  of 
the  rents  and  profits  thereof,  raise  £200  per  ann.  for  his  younger  sons  John  and 
George,  equally  for  their  lives,  from  their  respective  ages  of  21 ;  but  if  it  should  be 
thought  for  tl^ir  advantage,  to  turn  the  said  annuities  into  money,  then  his  eldest 
son  should  pay  them  £1100  in  lieu  of  each  £100  per  ann.    And  he  devised  his  said 
manors  of  Northwick  and  North  and  Middle  Littleton,  and  all  oth^  his  lands  in 
Blockley  and  Hampton,  subject  to  the  charges  in  his  will,  to  his  eldest  son  James, 
afterwards  Sir  James  Rushout,  for  life,  without  impeachm-eiat  of  waste;  remainder 
to  his  first  and  other  sons  in  tail  male  successivdy;  remainder  to  the  appellant  Sir 
John,  the  testator's  second  son  for  life ;  remainder  to  the  appellant's  first  and  other 
sons  in  tail  male  successively;  remainder  to  the  testator's  son  George^,  for  life;  re- 
mainder to  his  first  and  other  sons  in  tail  male  successively,  with  divers  remaindera 
over.     And  he  devised  his  manors  of  Egarton  and  Swingfiejd,  and  all  other  his  lands 
in  Kent,  to  his  executors,  in  trust,  that  th^  should  sell  the  same,  and  out  of  the  pur- 
chase money  pay  all  his  debts  and  legacies,  which  his  personal  estate  and  his  lands 
before  appointed  for  a  term  of  years,  should  not  be  sufficient  to  pay ;  and  after  such 
debts  and  l^acies  were  paid  or  secured,  the  surplus,  together  with  the  growing, 
profits  of  all  his  estates  appointed  for  the  maintibmance  of  his  eldest  son,  and  all  other 
monies  and  proceed  whatsoever,  should,  by  his  eixecutors,  be  laid  out  in  the  purchase 
of  lands  of  inheritancei,  or  copyhold  or  leas^old  estates,  hdd  of  any  Bishop,  or  Dean 
and  Chapter,  lying  in  or  near  Blockley,  or  $ny  other  of  his  estates,  in  the  name  and 
for  the  use  of  such  eldest  son,  as  should  be  living  at  the  tim'e  of  such  [91]  purchase, 
and  the  heira  male  of  his  body;  remainder  to  his  daughter  Elizabeth  for  life; 
remainder  to  her  first  and  every  other  son  in  tail  male  succtessively ;  remainder  over 
to  his  own  right  heirs.     And  ^e  testator  gave  to  his  sons  John  and  Greorge  £600 
a-piece,  over  and  above  £500  a-piece  which  had  been  given  them  by  a  deed  dated  the 
5th  of  October  1694,  payable  at  21 ;  and  he  gave  to  his  daughter  Elizabeth  £4000  to 
be  paid  at  her  age  of  21,  or  marriage;  and  made  Sir  Rushout  CuUen  and  Richard 
P'reeman,  esq.  executors. 

The  testator  on  the  4th  of  February  1697,  made  a  codicil  to  his  will ;  whereby, 
imong  other  things,  he  willed,  that  all  his  lease  lands  in  Blockley  in  Worcestershire, 
ihould  go  along  with  his  manor  of  Northwick  and  free  lands  there,  and  attend  the 
imitations  thereof,  so  far  as  by  law  they  might;  subject  to  the  payment  of  his  debts 
ind  legacies,  and  such  other  charges  and  contingencies,  as  Northwick  was  subject  to 
ij  the  will  and  codicil.  And  taking  notice  that  he  had,  by  his  will,  devised  his  lands 
n  Kent  to  his  executora  to  be  s<dd,  and  the  surplus  money,  after  debts  and  l^acies 
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paid,  together  with  the  growing  profits,  to  be  employed  for  the  purposes  therm 
mentioned ;  he  did  hj  the  said  codicil  direct,  tiiat  such  estate  so  to  be  pun^ual 
should  be  purchased  in  the  name  and  to  the  use  of  his  son  Jamee,  and  the  heirs  mtleof 
his  body;  remainder  to  his  son  John,  and  the  heirs  male  of  his  bodj;  rem&indettD 
his  son  George,  and  the  heirs  male  of  his  body ;  remainder  to  his  daughter  EliziMi 
for  life,  and  with  such  remainders  over  as  were  mentioned  in  his  will  And  hepn 
to  his  said  sons  John  and  George  £500  a-pibce,  more  than  the  £500  a^piece  given  tlm 
by  his  will. 

The  testator  soon  afterwards  died,  leaving  such  issue  as  aforesaid ;  and  theeupoe 
the  executors  proved  his  will  and  codicil. 

Sir  James  Rushout,  the  testator's  eldest  son,  in  consideration  of  a  marrijffebfr 
tween  him  and  Arabella,  the  daughter  of  Sir  Thomas  Vernon,  and  of  £5000  portion. 
by  lease  and  release,  dated  the  1 7tJi  and  1 8th  of  January  1 699,  and  by  8  common  n- 
covery,  conveyed  the  manors  of  Maylards,  Overswell,  and  Stone,  and  all  the  iMife 
thereto  bdonging,  to  the  use  of  himself  for  99  years,  if  he  should  so  long  live,  vittost 
impeachment  of  waste;  remainder  to  trustees  to  support  the  contingent  remaindw: 
remainder  to  the  use  of  the  said  Arabella  for  her  life,  for  her  jointure;  remainder  to 
the  use  of  Sir  Thomaa  Vernon  and  Sir  Rushout  CuUen  for  99  years,  for  raising  mi 
portions  for  the  younger  children  of  that  marriage,  as  the  said  Sir  James  RnshiHit 
should  appoint,  not  exceeding  £5000;  remainder  to  the  use  of  the  first  and  other  socf 
of  Sir  James  by  the  said  Arabella,  in  tail  male  successivdy ;  remainder  to  the  meof 
Thomas  Vernon  and  Richard  Freeman  for  500  years,  upon  the  trusts  after  eiprwsai: 
remainder  to  the  use  of  the  right  heirs  of  Sir  James  Rushout.  And  it  was  thenlif 
declared,  that  the  said  term  of  500  years  was  upon  trust;  that  the  trustees  should,©* 
of  the  rents  and  profits  of  the  premises,  or  by  lease  or  mortgage  thereof,  raise  and  p»; 
the  several  sums  following,  viz.  in  case  [92]  Sir  James  should  have  issue  by  ArabeBaoM  j 
or  morta  daughters,  and  no  issue  male ;  or  if  his  issue  male  should  die  witiiout  w» 
before  the  age  of  21 ;  that  then  the  trustees  should  raise  £5000  for  such  daaghter.il 
but  one;  and  if  more  than  one,  then  £5000  to  be  divided  between  them,  to  bep«id«t 
18,  or  marriage;  and  £100  per  ann.  for  maintenance  in  the  mean  time,  if  botone 
daughter ;  and  if  more  than  one,  then  £200  per  ann.  between  them. 

The  manor  of  Egarton  in  Kent  was  afterwards  sold,  towards  paymentof  Sir  Janw 
the  f  atlier's  debts ;  and  Sir  James  the  son  suffered  a  common  rteovery  of  the  m»Mf « 
Harrow,  and  declared  the  use  thereof  to  himself  in  fee. 

On  the  12th  of  November  1705,  Sir  James  the  son  madei  his  will;  and  therebr 
devised  the  manor  of  Harrow,  and  all  the  lands  and  hereditaments  thereto  belongnf' 
to  Sir  Rushout  CuUen,  Thomas  Vernon,  and  Richard  Freeman,  (whom  he  nude 
executors),  for  99  years,  upon  the  trusts  after  expressed ;  remainder  to  his  son  iu» 
the  respondent's  brother,  in  tail  male ;  remainder  to  his  the  testator's  brother  Sif 
John,  the  appellant,  in  tail  male ;  remainder  to  his  brother  George  in  tail  im«' 
remainder  to  his  own  right  heirs. 

The  trusts  of  the  99  years  term  were  declared  in  the  words  following ;  viz. "  Am  « 
to  the  term  of  99  years  limited  of  the  said  manor  and  premises,  my  will  is,  and  l* 
declare,  that  the  samfe  is  and  shall  be  in  trust  and  to  the  intent,  that  my  said  «*'*? 
and  tiie  survivor  of  them,  and  the  executors,  administrators,  and  assigns  of  siw 
survivor,  shall,  out  of  the  rents,  issues,  and  profits  of  the  said  manor,  and  t}'^''°T^ 
tenements,  and  hereditaments  thereunto  belonging,  or  by  leasing  or  'l^'"'''''*  j 
same,  or  any  part  thereof,  or  by  mortgaging  the  whole  or  any  part  thereof,  orl^" 
or  any  or  such  of  the  said  ways  or  means  or  otherwise,  as  shall  be  needful  and  e- 
pedient,  raise  and  pay  such  portion  and  maintenance  to  and  for  my  daagnw 
Elizabeth  Rushout,  as  is  herein-after  limited  and  appointed ;  (tiiat  is  to  say),  the^ 
of  £5000  which  I  give  my  said  daughter  for  her  portion,  to  be  paid  her  'ben  sheni'" 
attain  the  age  of  21  years,  or  be  married,  which  shall  first  happen:  And  if  mTSW 
daughter  should  happen  to  die  before  her  said  portion  shall  become  due  and  p«jw 
according  to  the  limitation  herein-before  in  that  behalf  expressed  ;  that  then  aim 
such  case,  the  said  £5000  shall  not  be  raised,  but  shall  cease  or  remain,  and  '*'""?., 
such  person  and  persons  as  shall  be  entitled  to  the  reversion  and  inheritanceof  thew" 
premises,  expectant  upon  the  said  term  of  99  years,  by  virtue  of  the  limitation  »i 
said. — And  upon  this  further  trust,  that  th*e  said  trustees  shall,  by  all  or  any  of  thefW 
ways  or  means,  raise  and  pay  to  and  for  my  said  daughter  for  her  maintenanw 
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gum  of  £60  per  ann.  at  two  usual  days  or  timee  of  payment  in  the  year ;  (that  is  to  say), 
the  feast  of  the  Annunciation  of  our  blessed  Lady  Saint  Mary  the  Virgin,  and  the  feast 
of  Saint  Michael  thia  Archangel,  by  [93]  equal  portions,  without  any  defalcation  or 
abatement,  until  she  arrive  to  the  age  of  10  years ;  and  from  and  after  her  age  of  10 
years,  the  sum  of  £80  per  ann.  until  she  arrive  to  the  age  of  15  years ;  and  from  thence, 
until  her  portion  shall  be  due  and  payable,  the  sum  of  £100  per  ann.  in  manner  afore- 
said, and  without  any  defalcation  or  abatement  whatsoever :  The  first  of  such  payments 
to  b^in  and  be  m  ade,  on  the  first  of  the  before-mentioned  feasts,  that  shall  next  happen 
after  my  decease. — Provided  always,  and  my  will  and  meaning  is,  that  if  my  said  son 
James  Rushout,  or  such  other  }>erBon  or  persons  to  whom  the  freehold  or  inheritance  of 
the  said  manor,  lands,  and  premises,  shall  appertain,  by  virtue  of  the  limitations 
aforesaid,  shall  pay  or  cause  to  be  paid  unto  my  said  daughter,  the  said  sum  of 
£6000  when  she  shaU  come  to  the  age  of  21  years,  or  bla  married,  which  shall  first 
happen ;  and  shall  also  pay  the  said  several  sums  for  the  m&intenance  of  my.  said 
daughter  in  the  mean  time,  and  until  her  said  portion  shall  become  payable  as  afore- 
said ;  that  then  and  from  thenceforth,  the  said  term  of  99  years,  limited  to  my  said 
executors,  shall  cease,  determinev  and  be  utterly  void,  to  all  intents  and  purposes 
whatsoever. — Provided  further,  that  if  my  said  daughter  shall,  at  any  time  hereafter 
legally  demand  and  insist  upon  any  portion  or  sum  of  money,  to  be  paid  to  her  by 
means  or  by  virtue  of  any  deed  of  settlement,  made  by  me  on  the  intermarriage  of  her 
mother,  my  dearly  beloved  wife,  now  deceased,  (the  contents  of  which  settlement  I  may 
lave  forgot,  and  by  reason  of  my  present  illness  cannot  immediately  refer  to),  that  then 
my  said  daughter  shall  have  no  benefit  by  this  my  will ;  it  being  my  true  intent  and 
meaning,  that  she  should  have  the  said  sum  of  £5000  to  her  portion,  and  no  more." 

On  the  2d  of  December  1705,  the  testator  made  a  codicil  to  his  will ;  wherein  he 
took  notice  of  his  devise  of  the  manor  of  Harrow  to  his  executors  for  99  years,  upon 
trust  for  the  raising  and  paying  to  his  daughter,  for  her  portion,  £5000  at  such  time 
as  therein  mentioned;  and  from  and  after  the  determination  of  that  term,  to 
iiis  son  James  in  tail  male,  with  such  other  remainders  over,  as  in  the  will 
ire  mentioned ;  and  then  by  this  codicil  he  expressed  himself  as  follows ;  viz. 
'  Now  I  the  said  James  Rushout,  being  of  sound  mind,  memory,  and  understanding, 
praised  be  Almighty  God,  do,  upon  more  deliberate  tiiought  and  consideration,  add 
iiis,  by  way  of  codicil,  to  my  said  will,  which  shall  be  taken  as  part  thereof ;  and  do 
lereby  declare  and  appoint  that  if  my  said  son  shall  happen  to  die,  before  he  comes 
!0  the  age  of  21  years,  without  leaving  issue  male  of  his  body,  lawfully  b^otten, 
hat  then  and  in  »\i<sh  case,  the  trust  of  the  term  of  99  years  limited  to  my  said 
necutors  as  aforesaid,  shall  likewise  be  for  raising  and  paying  my  said  daughter  the 
nim  of  £3000  above  and  besides  the  said  sum  of- £5000  which  I  have  giv«n  and 
levised  to  her  in  and  by  my  said  will,  and  to  be  paid  in  like  manner." 

[94]  The  said  Sir  James  Rushout  soon  afterwards  died ;  leaving  issue  Sir  James 
lis  only  son,  and  the  respondent  Elizabeth  his  only  daughter:  And  on  the  21st  of 
September  1714,  Sir  James  the  son  died  an  infant,  without  issue  and  intestate, 
eaving  the  respondent  his  sister  and  heir;  who  thereupon  became  seised  in  fee 
n  possession,  of  the  manors  of  Maylards,  Overswdl,  and  Stone;  and  being  heir 
general  both  of  her  brother,  father,  and  grandfather,  she  also  became  entitled  to  all 
uch  real  eetetes  as  they  died  seised  of  in  fee;  but  the  manor  and  lands  of  Harrow 
ame  to  the  appellant,  under  the  limitotions  of  his  said  brother's  will. 

Thb  respondent,  in  Easter  term,  1714,  and  during  her  infancy,  exhibited  her 
ill  in  Chancery,  against  the  appelant,  and  the  executors  of  her  father  and  grand- 
ather  and  others,  to  have  an  account  of  the  several  trust  estates  created  by  the 
•ill  of  her  grandfather,  and  of  the  personal  estates  of  her  said  brother,  father,  and 
randfather;  and  for  the  recovery  of  the  leasehold  estates  in  Blockley,  and  to 
Bcertain  her  portion,  and  the  legacies  to  which  she  was  entitled  under  her  father's 
jttlement,  will,  and  codicil,  and  for  the  arrears  of  her  maintenance. — ^To  which 
ill  the  appellant  having  put  in  his  answer,  afterwards  exhibited  a  cross  bill 
gainst  the  respondent  and  others ;  insisting,  that  the  respondent  was  only  entitled 
>  one  sum  of  £5000,  and  that  the  appellant's  estate  ought  not  to  be  charged  with 
le  payment  of  any  of  the  said  sums  of  £5000,  £5000,  and  £3000. 

On  the  24th  of  April  1716,  both  causes  were  heard  together  before  tlie  Lord 
hancellor   Cowper;  when  his  Lordshj/p  declared,  that  the  respondent  was  not 
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entitled  to  £5000  hj  the  aettlement  of  her  father,  and  also  to  the  iSOOO  uid  M 
hj  his  will  and  codicil ;  and  was  of  opinion,  that  the  descent  to  ber  of  tlie  Due 
manors  of  Maylards,  OTerswell,  and  Stone,  on  which  the  said  j£5000  vere  Ati^ 
by  the  settlement,  was  no  extinguishment  of  the  contingent  sums  of  £SOO0W^ 
settlement,  or  of  the  £6000  and  £3000  given  by  the  will  and  codicil;  and  thtttie 
said  £6000  and  £3000  given  by  the  will  and  codicil,  ware  only  to  be  eitii^iiM 
by  the  respondent's  making  her  election,  when  she  came  to  the  age  of  18,  tlxilitt 
she  would  choose  the  first  £5000  by  the  settletnwit^  or  the  £6000  and  £3000  pin 
her  by  the  wiU  and  codicil,  payaUe  at  her  age  of  21,  or  marriage;  but  if  the  M 
elect  to  take  the  £6000  by  the  settlement,  she  ought  not  to  have  die  £5000  tal 
£3000  by  the  will  and  codicil,  or  either  of  those  sums ;  and  if  she  should  elect  totiketb 
said  £5000  and  £3000  by  the  will  and  codicil,  in  tibat  case  his  Lordship  dedtnitlK  ' 
the  £8000  was  not  extinguished  by  the  descent  to  her  of  the  said  three  manon,  vliiii 
were  charged  with  the  £6000  by  tiie  settlement     As  to  the  provision  of  muntoiM 
fof  the  respondent,  made  by  the  will,  his  Lordship  declared,  that  the  ume  beiu 
payable  yearly,  and  at  di£ferent  rates,  according  to  the  age  of  the  reepouM  dil 
not  depend  upon  the  same  contingency ;  but  was  meant  by  the  will  and  codicil tobt 
vested  in  the  devisee  for  maintenance,  till  the  contingency  happened;  tod  ibit 
[96]  therefore  the  same  ought  to  be  applied  according  to  the  will  and  codicil,  ni 
respect  to  th'e  respondent's  attaining  her  several  ages  therein  expreeaed ;  mil  ti 
order  and  decree  the  same  accordingly.     And  it  was  referred  to  the  Miater.totaki 
an  account  of  the  rents  and  profits  of  the  real  estate,  during  the  life  of  Sir  Jua 
the  respondent's  brother,  and  of  his  personal  estate,  and  also  of  the  penonal  otiit 
of  his  father  devised  to  him  ;  and  to  the  end  it  might  appear  what  waa  auch  penoail 
estate  of  the  father,  the  Master  was  to  take  an  account  of  the  rente  and  proSti  oi 
the  trust  estate,  until  Sir  James  the  father  attained  his  age  of  24,  and  to  seevbi^l' 
Sir  James  the  father  wasted  any  of  the  personal  estate  of  Sir  Jamea  the  grw- 
father,  which  was  by  him  deviled  to  Sir  James  the  father,  for  payment  of  kii 
brothers  and  sisters  portions.     If  the  Master  should  find  that  Sir  Jamea  tbe  iae 
misapplied  the  personal  estate  of  his  father,  or  tb&  rents  and  profits  of  the  trij 
estate  by  him  received,  till  his  age  of  24,  tlien  the  personal  estate  of  Sir  J»iw»  *' 
father  was,  in  the  first  place,  to  go  to  make  good  such  misapplication;  hisLordiuP 
declaring,  that  the  respondent  was  entitled  to  no  more  of  tie  personal  estate  of  Sa 
James  the  father,  than  would  be  afterwards  remaining ;  and  that  such  perww 
estate  so  remaining  did  bdong  to  the  respondent     And  if  the  penonal  eatite » 
Sir  James  the  father  should  not  be  sufficient  to  make  good  such  misapptotoft 
then  it  was  decreed,  that  the  99  years  term  in  the  premises  at  Harrow,  sho™  * 
applied  to  make  good  the  deficiency.     And  Sir  James,  the  brother  of  the  reapomi*^ 
being  tenant  in  tail,  his  lordship  declared,  that  the  chattel  leasee  did  belong » 
him,  and  were  part  of  his  personal  estate ;  and  if  there  were  any  leaaea  for  m 
or  descendible  freehold  leases,  which  had  been  taken  instead  of  auch  l**"**! 
years,  they  ought  to  go  as  the  leases  for  years,  and  were  also  part  of  the  p««^ 
estate  of  Sir  James,  the  respondent's  brother ;  but  if  there  were  any  ^^f. 
freehold  leases,  of  which  Sir  James  the  grandfather  was  seised  at  the  time  of  ow^ 
his  will,  his  Lordship  declared,  that  they  belonged  to  the  appellant,  aa  tsw 
tail ;  and  ordered  that  the  Master  should  look  into  the  leases,  and  aee  to  w 
they  did  bdong.     And  it  was  decreed,  that  the  parties  who  had  received  tto  w 
and  profits  of  the  three  manors,  which  were  descended  to  the  respondent,  o»  ^ 
account  before  the  Master  to  her  for  the  same ;  and  the  executors  J^  ~°^ 
account  for  such  part  of  the  personal  estate  as  they  had  received;  and  ^^.^ 
the  account  should  be  found  coming  to  the  respondent,  over  and  above  wMt    ^.^ 
be  allowed  for  her  maintenance,  was  to  be  brought  before  the  Master,  **"«  J  j^ 
put  out  at  interest  from  time  to  time,  on  good  government  or  other  "^-^ 
the  benefit  of  tie  r<e«pondent ;  and  the  Master  was  to  tax  all  parties  tl»ei 
which  were  to  be  paid  them  out  of  the  said  estate.  v  rW 

The  respondent  having  attained  her  age  of  18,  did,  by  a  writing  under  M      , 


dated  the  6th  of  July  1721,  in  purauance 

£3000  given  and  devised  to  [96]  her  by  the 

father ;  and  upon  the  same  day  this  writing  was  left  with  the  appeUani- 


ge  of  18,  did,  Dy  a  writing  """- "^  „j 
,  of  the  decree,  elect  to  take  the  £50W 
l4  wiU  and  codicil  of  Sir  James  Rushoa^* 


into 


"Rie  respondent  having  attained  21,  and  being  about  to  carry  *"  "'f  [1^ 

"  "         it;  insisting  (l- *-""  • 


execution,  the  appellant  thought  proper  to  appeal  from 
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C.  Talbot),  that  she  was  not  entitled  to,  nor  was  it  designed  that  she  should  have  any 
mora  than  one  sum  of  £5000  and  for  which  she  had  received  satisfaction,  by  hav- 
ing the  three  manors  of  Maylards,  OversweU,  and  Stone,  which  were  charged  there- 
with, and  were  of  the  yearly  value  of  £800.  That  the  respondent  having  a  larger 
maintenancQ  out  of  these  manors  than  was  provided  for  her  by  her  father's  will, 
the  appelant  ought  not  to  have  been  decreed  to  pay  or  allow  any  maintenance  to 
her,  out  of  the  manor  of  Harrow.  That  the  chattel  leases  were,  hy  the  deci^ee, 
declared  to  bdong  to  the  respondent's  brother,  and  to  be  considered  as  part  of  his 
personal  estate;  whereas,  by  the  will  and  codicil  of  Sir  James  the  grandfather, 
these  leas^c^d  estates  were  directed  to  go  along  with  his  manor  of  Northwick  and 
free  lands  there,  and  attend  the  limitation  thereof,  so  far  as  by  law  they  might; 
and  therefore  they  ought  to  have  been  settled  in  such  manner,  as  that  the  appellant 
mi^t  have  the  benefit  thereof.  That  there  was  no  direction  given  by  the  decree, 
touching  the  sale  of  the  manors  and  lands  in  Kent,  or  the  money  arising  by  such 
sale;  whereas  that  money  ought  to  have  been  applied,  according  to  the  will  and 
oodicil  of  the  appdlant's  father.  And  therefore  it  was  hoped,  that  the  decree 
would  be  reversed,  and  such  directions  given,  as  were  agreeable  to  equity  and 
justice. 

To  this  it  was  answered  (P.  Yorke,  W.  Peere  Williams)  on  the  other  side,  that 
as  Sir  James  Rushout,  tile  respondent's  father,  after  suffering  a  recovery  of  the 
manor  of  Harrow,  was  seised  thereof  in  fee,  and  had  an  absolute  power  to  charge  it 
in  such  manner  as  he  thought  fit;  so  he  had  accordingly  by  his  will  and  codicil, 
charged  tiiis  manor  with  the  payment  of  the  said  several  sums  of  £5000  and  £3000 
to  the  respondent,  at  her  age  of  21,  or  marriage;  and  had  thereby  transferred  the 
charge  of  £5000  from  the  three  manors  comprised  in  his  marriage  settlement,  to 
the  said  manor  of  Harrow,  devised  by  his  will.  That  with  the  terms  of  this  will, 
and  also  of  the  decree,  the  respondent  had  complied,  by  making  her  election  in  the 
manner  before  mentioned ;  and  the  appelant  had  no  reason  to  complain  of  the 
respondent's  father  for  making  this  will,  since  if  he  had  made  no  will,  the  re- 
spondent, as  tlie  heir  at  law  of  her  said  father  and  brother,  and  not  the  appellant, 
would  have  been  entitled  to  the  fee  simple  and  inheritance  of  the  said  manor  of 
Harrow.  That  the  respondent's  father  had,  by  the  express  words  of  his  codicil, 
charged  the  99  years  term  in  this  manor,  with  the  more  effectual  and  furthtor 
securing  the  payment  of  all  such  legacies,  as  were  given  to  his  brothers,  John  .and 
George,  and  his  sister  Elizabeth,  by  his  father's  will;  and  in  conformity  thereto, 
the  decree  had  gone  no  further  than  to  charge  the  said  term  in  Harrow  with  the 
deficiencies  of  the  trust  and  personal  estate  of  Sir  James  the  grand-[97]-father,  so 
far  only,  as  to  make  good  the  payment  of  those  legacies;  nor  did  the  respondent 
insist  upon  any  more,  under  that  part  of  the  decree.  That  all  the  leasehold  estates 
for  years,  being  devised  by  the  will  of  Sir  James  the  grandfather,  in  trust  to  attend 
the  manor  of  Northwick  and  the  limitations  tliereof,  so  far  as  by  law  they  might ; 
and  Sir  James  the  grandson  becoming  entitled  to  an  estate  tail  in  this  manor  of 
Northwick,  he  thereby  became  entitled  to  the  absolute  estate  and  interest  in  all 
these  leases  for  years ;  for  they  could  not,  by  tlie  rules  of  law  or  equity,  bear  any 
limitations  over  after  an  estate  tail,  because  it  would  introduce  tlie  incon- 
venience of  a  perpetuity,  which  neither  law  or  equity  ever  tolerate.  That  it  was 
conceived  not  to  be  proper  for  the  Court  of  Chancery,  to  give  any  direction  for  the 
sale  of  the  manors  and  lands  in  Kent,  or  touching  the  application  of  the  surplus 
money  to  be  raised  by  such  sale,  until  the  account  directed  by  the  decree  of  the  rents 
and  profits  of  the  trust  estate,  and  of  the  personal  estate  of  Sir  James  the  grand- 
father, and  the  misapplications  of  Sir  James  the  father,  and  of  his  personal  estate 
liaUe  to  make  good  the  same,  were  taken  ;  in  regard  it  could  not  till  then  be  known, 
how  much  of  the  lands  in  Kent  would  be  necessary  to  be  sold,  or  what  the  surplus 
money  would  amount  to. 

After  hearing  counsel  on  this  appeal,  it  was  obdbrbd  and  adtodghd,  that  the 
decree  complained  of  should  be  aflSrmed :  Nevertheless  it  was  declared,  that  either 
party  should  be  at  liberty  to  apply  to  the  Court  of  Chancery,  touching  the  sale  of 
the  manors  of  Egarton  and  Swinfield,  in  the  county  of  Kent,  and  other  the  lands 
in  the  said  county,  of  the  late  Sir  James  Rushout;  and  likewifte  touching  the  monies 
arising  by  such  sale,  and  by  the  rents  and  profits  thereof.     (Jour.  vol.  22.  p.  607.) 
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Case  12. — Eakl  Ferrers, — Appellant;  Countess  DowAGEBFmsiis,ai 
others, — Bespondents  [8th  March  1725]. 
[Mews'  Dig.  vi.  1472;  x.  1255.] 
A.  by  several  deeds,  charges  different  parte  of  his  real  estates  with  pomonil* 
his  younger  children,  and  afterwards  by  his  will  confirms  the  chargMJoniii: 
and  then  gives  the  residue  of  his  personal  estate,  after  payment  of  hiiiiilt 
and  l^acies,  to  trustees,  in  trust  to  lay  out  the  same  in  the  puKiLaseof  lui 
to  be  settled  to  particular  usea.     The  eldest  son  brings  his  bill  cmtninnii; 
the  validity  of  the  deeds,  and  insisting  that  the  personal  esUtewwliiUek 
make  good  the  several  charges  so  far  as  it  would  extend :    Held,  tiat  dit 
personal  estate  should  go  according  to  the  will,  and  that  each  particultintu 
should  bear  the  specific  charge  made  upon  it. 

Dbcrbb  of  the  English  Chancery  affirmso  by  agreement 
Robert  Earl  Ferrers,  being  seised  of  an  estate  of  near  £10,000  per  ko.  uidtm? 
desirous  to  make  some  provision  for  the  respondent  his  wife,  and  his  children  by  her; 
by  lease  and  release  dated  Uie2d  and  3d  of  March  1713,  conveyed  to  trustees,  [98] !>« 
estate  in  the  county  of  Warwick,  to  the  use  of  himself  for  life;  remaindwtothei* 
spondent  Robert  Shirl^  for  life;  remainder  to  trustees  to  preserre  contingent » 
mainders ;  remainder  to  the  first  and  other  sons  of  Robert  in  tail  male;  withlikeit 
mainders  to  the  respondents  his  younger  sons,  and  their  sons  in  tail  male;  renuinif 
to  his  own  right  heirs. 

The  said  Earl,  by  another  deed  dated  the  19th  of  January  1714,  settled  his e«t( 
in  Ireland,  after  his  own  decease,  to  the  use  of  the  reepondente  his  sons  bytieCoiB- 
tess  in  tail  male,  as  tenanto  in  common;  with  remainder  to  his  daughters bjberii 
like  manner. 

By  other  deeds  of  lease  and  release,  dated  the  22d  and  23d  of  November  Ull.t 
said  Earl  conveyed  to  trustees  and  their  heirs,  all  his  estates  in  the  couniia  ol 
Leicester,  Derby,  and  Nottingham,  to  the  use  of  himself  for  life;  remainder,  «t» 
the  premises  in  Derby  and  Nottingham,  to  Rowland  Cotton  and  Samuel  Sheppui 
their  executors,  etc.  for  1000  years,  in  trust  for  the  Earl,  his  executors  and  Mfi?s'' 
And  as  to  the  manor  and  lands  of  Ragdale,  Radcliffe,  Willows,  and  Thrushinstia 
being  part  of  the  premises  in  the  county  of  Leicester,  after  the  said  Earl's  deitii,  t« 
the  use  of  the  Countess  Selina  his  wife  for  life,  if  she  continued  his  widow  ud* 
married;  and  as  concerning  the  same,  after  her  death  or  marriage,  and  as  forth 
other  premises  in  the  county  of  Leicester,  after  the  Earl's  death,  and  also  all  the  [« 
mises  in  the  counties  of  Derby  and  Nottingham,  after  the  determination  of  * 
1000  years  term,  to  the  use  of  the  appellant  for  life ;  remainder  to  trustees  to  piw^ 
contingent  remainders ;  remainder  to  the  first  and  other  eons  of  the  appelant;™ 
other  remainders  over. 

By  other' indentures  of  lease  and  release  of  the  same  date,  the  Earl  conTejw''" 
estate  in  the  county  of  Stafford,  to  the  use  of  himself  for  life;  and  after  his  d«M» 
to  the  use  of  Samuel  Sheppard  and  George  Townsend,  their  executors,  etc.  forli™ 
years,  without  impeachment  of  waste,  in  trust  for  the  Earl,  his  eiecutors, «  " 
after,  to  the  use  of  the  appellant  for  life ;  remainder  to  trustees  to  preserve  contiii?''" 
remainders ;  remainder  to  his  first  and  other  sons  in  tail  male ;  with  other  remuM** 
over.  .  , 

The  earl,  by  his  last  will,  attested  by  three  witnesses,  and  dated  the  -M « 
November  1717,  after  reciting  the  limitations  by  the  first  mentioned  deedofrew* 
of  the  23d  of  November,  of  the  premises  in  the  counties  of  Derby  and  Notaogtiw 
to  Cotton  and  Sheppard  for  1000  years,  in  trust  for  the  Earl,  his  executors  ui 
assigns ;  devised  and  appointed,  that  the  said  Cotton  and  Sheppard,  their  eiecntw^ 
etc.  should  so  stand  possessed  Uiereof,  upon  trust,  out  of  the  profits  to  paj  l'"^^ 
£100  to  each  of  his  sons  Henry,  George,  Sewallis,  and  John,  and  all  other  m* 
should  have  by  his  then  wife,  during  their  several  lives,  free  from  ta^ea.  And  "S* 
payment  of  his  debts  and  legacies,  Uie  testator  gave  all  the  residue  of  his  pen^J 
estate  to  the  respondents  Sir  George  Beaumont,  George  Townsend,  Samud  ^h^P. 
and  Thomas  Harlewin,  whom  he  made  his  executors ;  upon  trust,  '^"'''"-i'ir^, 
and  times  as  there  should  arise  and  happen  any  suit  or  controversy  he{99}'"' 
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the  testator's  said  wife,  and  any  or  either  of  his  sons  by  his  first  wife,  or  any  of  their 
issue,  touching  the  settlement  or  provision  he  had  mad©  for  her,  by  the  indentures 
of  the  22d  and  23d  of  the  then  present  montli  of  November,  to  pay  or  cause  to  be 
paid  out  of  tlie  same  unto  his  wife,  tiie  yearly  sum  of  £1000  by  quarterly  payments, 
until  such  dispute,  suit,  or  controversy  should  be  fully  determined;  and  so  totien 
quotitt  as  any  such  dispute,  suit,  or  controversy  should  arise  and  happen.  And  he 
further  willed,  that  tlie  overplus  of  his  personal  estate  should  be  laid  out  and  dis- 
posed of  by  his  executors,  in  the  purchase  of  lands  in  England,  and  settled  to  the 
game  uses  as  were  limited  of  his  estate  in  the  county  of  Warwick,  by  the  indenture 
of  release  of  the  3d  of  March  1713.  And  after  reciting,  that  by  the  said  indentures 
of  lease  and  release  of  the  22d  and  23d  of  November  1717,  he  had  conveyed  and  settled 
his  estate  in  the  county  of  Stafford,  after  his  own  decease,  to  the  use  of  the  said 
Sheppard  and  Townsend,  their  executors,  etc.  for  1000  years,  in  trust  for  himself,  his 
executors,  and  assigns ;  the  teatator  by  his  said  will  devised,  directed,  and  appointed, 
that  Sheppard  and  Townsend,  and  the  survivor  of  them,  his  executors  and  adminis- 
trators, diould  so  stand  possessed  of  the  said  estate,  upon  trust,  for  the  more  effectual 
securing  the  payment  of  his  debts,  and  the  annuities,  legacies,  and  sums  of  money 
directed  to  be  paid  by  his  will;  and  upon  further  trust,  1^  and  out  of  the  said  Staf- 
fordshire estate,  and  the  rente  and  profits  thereof,  or  by  sale  or  mortgage  thereof,  for 
tiie  said  term  of  1000  years,  to  raise  and  levy  so  much  money  as  should,  from  time 
to  time,  be  sufficient  to  indemnify,  secure,  and  save  harmless  his  said  wife,  and  all 
and  every  his  children  by  her,  and  all  and  every  his  trustees,  in  any  provision  or 
settlement  he  had  made  for  the  benefit  of  her,  tJiem,  or  any  of  them,  by  deed  or  deeds, 
or  by  his  said  last  will,  and  also  his  executors,  of,  from,  and  against  all  costs, 
damages,  troubles,  losses,  and  ezpences,  which  she,  they,  or  any  of  them  should  sustain, 
or  be  put  unto,  for  or  by  reason  of  any  action  or  actions,  suit  or  suits,  eitlier  in  law  or 
equity,  which  might  or  should  be  commenced  or  prosecuted  against  her,  them,  or  any 
of  them,  for  or  on  account  of  any  settlement,  annuity,  legacy,  or  provision,  which  he 
had,  or  should  make,  grant,  or  provide  for  his  said  wife,  or  any  of  her  children  by 
him,  and  to  pay  and  apply  the  same  from  time  to  time  accordingly :  The  testator 
thereby  expressing  it  to  be  his  intention,  that  all  such  settlement^  provisions,  an- 
nuities, gifts,  or  bequests,  should  be  quietly  held  ajid  enjoyed  by  them  respectively, 
without  any  let,  suit,  or  disturbance,  of  any  of  his  children  by  his  former  wife,  or 
any  other  person  or  persons  claiming  by,  from,  or  under  them,  or  any  of  them ;  or  in 
default  thereof,  that  whatsoever  loss  his  said  wife,  or  any  of  his  children  by  her,  should 
sustain  by  reason  of  such  let,  suit,  or  disturbance,  should  be  made  good  to  her  and 
them  by  his  said  trustees,  out  of  the  said  Staffordshire  estate  so  limited  to  them  for 
the  said  term  of  1000  years.  And  from  and  after  these  trusts  should  be  fully  per- 
formed, then  the  trustees  were  to  stand  possessed  of  the  said  Staffordshire  estate,  for 
the  residue  of  [100]  the  said  term,  in  trust  to  attend  the  reversion  and  inheritance 
expectant  on  the  determination  of  the  same  term. 

On  tiie  25th  of  December  1717,  iha  Earl  died ;  and  he  having  by  a  clause  in  his 
will,  and  also  in  the  deed  whereby  the  Leicestershire  estate  was  settled  on  the  re- 
spondent- the  Countess,  directed  that  she  should  release  all  dower  out  of  his  estate, 
she  accordingly  executed  a  deed  for  that  purpose. 

Soon  after  the  Earl's  death,  the  appellant,  as  his  eldest  son  and  heir,  entered  upon 
all  the  estates  designed  as  a  provision  for  the  respondents,  and  all  the  other  estates 
of  which  his  father  died  seised,  and  also  upon  the  estate  in  Irdand,  settled  on  the  re- 
spondents his  younger  sons;  whereupon,  in  Trinity  term  1719,  ejectments  were 
brought  for  recovery  of  those  estates ;  but  the  appellant,  instead  of  trying  the  title  at 
law,  gave  judgment  in  all  the  ejectments  with  stay  of  execution  for  a  limited  time. 

And  in  Michaelmas  term  1719,  a  little  before  that  time  was  expired,  the  appellant 
exhibited  his  bill  in  Chancery  against  the  respondents;  stating,  that  by  indenture 
dated  the  26th  of  September  1678,  the  late  Earl  Ferrers  was  seised  of  the  estates  in 
the  counties  of  Leicester,  Derby,  Warwick,  and  Nottingham  for  his  life;  witii  re- 
maisder  to  Robert^  his  then  eldest  son  and  heir  apparent  by  Elizabeth  his  first  wife, 
in  tail  male;  remainder  to  all  other  tlie  sons  of  the  late  Earl  by  his  then  wife,  in  tail 
male.  That  by  articles  dated  the  26th  of  September  1688,  made  on  an  intended 
marriage,  which  was  afterwards  had,  between  the  said  Robert  and  Ann  Ferrers,  it  was 
agreed,  that  within  twelve  months  after  Robert  should  attain  his  age  of  21,  the  said 
late  Earl  and  Robert  his  son,  or  one  of  them,  would  by  fines  and  recoveries,  or  other- 
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wise,  convej  to  trustees  and  their  heirs,  the  said  eetates'in  the  counties  of  LetceitR. 
Derby,  Warwick,  and  Nottingham,  to  the  use  of  the  late  Earl  for  life;  rem&iiiiiertti 
the  said  Robert  for  life,  sang  waste;  remainder  to  trustees  to  preserve  contingently 
mainders ;  remainder  to  the  first  and  other  sons  of  the  said  Robert  and  Aso  k 
tail  male ;  remainder  to  the  appellant,  the  second  son  of  the  late  Earl,  for  lite: 
remainder  to  trusteed  for  preserving  contingent  remainders;  remainder  to 
the  appellant's  first  and  oijier  sons  in  tail  male;  with  other  remiiodn 
over:  In  -which  settlement  there  should,  inttr  alia,  be  contained  a  pon 
for  the  late  Earl,  to  revoke  or  alter  all  or  any  of  the  said  usee  or  estaJ:es,  except  tiioc 
limited  to  ibo  said  Robert  and  Ann,  or  to  the  use  of  the  issue  of  their  two  bodiei- 
That  Robert  attained  21  in  the  year  1694,  when  the  late  Earl  and  he  joined  innds- 
ing  common  recoveries^of  the  said  estates;  but  that  the  said  Robert^  contrarr  to  the 
articles,  was  prevailed  on  by  the  Earl  to  join  with  him  in  an  indenture,  dated  ti» 
18th  of  October  1694,  whereby  the  usee  of  those  recoveries  were  declared  to  the  w 
of  the  said  Earl  and  his  heirs ;  who  by  indentures  of  lease  and  release,  dated  the  IJtk 
and  13th  of  November  1694,  for  the  settling  those  estates,  conveyed  tlietinieii 
trustees  and  their  heirs,  to  the  use  of  himsdf  for  life,  tans  waste;  reDuun-[101}d9 
to  the  said  Robert  his  eldest  son,  and  the  heirs  male  of  his  body;  remainder  to  tb 
appellant  his  second  son,  and  the  heirs  male  of  his  body;  with  like  remainder!  to  lit 
Earl's  other  sons,  in  tail  male;  remainder  to  the  Earl  in  fee;  vitk 
a  power  therein  contained  for  the  Earl,  by  deed,  to  revoke  all  or  mj 
of  tibe  said  usee,  and  appoint  others.  That  the  said  Robert  afterwards  died,  leam^ 
a  son  named  Robert,  who  also  died  without  issue  in  the  year  1714  ;  whereby  the  ippst- 
lant  was  then  next  heir  male  of  the  late  Earl.  That  the  said  late  Earl  did  not  mikt 
any  such  deeds  and  will,  in  favour  of  fiie  respondents  as  before  mentioned ;  and  ti«» 
fore  the  bill  prayed,  that  all  those  deeds  and  will  might  be  set  aside ;  and  that  an  i» 
junction  might  be  awarded,  to  stay  tiie  respondents  proceedings  on  the  ejectmenlJ. 

The  respondents,  by  their  answers  to  this  bill,  admitted,  that  such  deedi  m 
articles  had  been  executed,  and  such  recoveries  suffered,  as  in  the  bill  were  meDtioned; 
but  as  to  the  deed  declaring  the  uses  of  the  said  recoveries,  the  respondents  rtated,tliit 
they  had  only  in  tiieir  custody  a  draught  or  copy  thereof,  and  of  which  the  appeW 
was  so  informed  before  he  brought  his  bill,  and  that  the  respondents  knew  not  *li<t 
was  become  of  the  original  deed.  They  also  stated,  that  the  late  Earl,  after  the  deedi 
of  his  said  eldest  son  Robert,  and  failure  of  his  issue  male,  did,  pursuant  to  hit  pe^' 
revoke  the  uses  in  the  deed  of  the  13th  of  November  1694,  of  the  said  estates,  andKoit 
the  same  to  himself  and  his  heirs,  before  he  made  the  deeds  and  will  as  a  prorisM 
for  the  respondents  his  wife  and  children ;  and  insisted,  that  the  said  deeds  and  ^ 
were  duly  and  fairly  made,  and  that  tiiey  were  severally  entitled  to  the  estat*  •» 
provisions  thereby  settled  and  appointed  for  their  benefit ;  but  that  the  appdlant  W 
immediately  on  the  late  Earl's  death,  in  December  1717,  got  possession  of  aDthae 
estates,  and  had  ever  since  withhdd  l^e  same  from  them,  notwithstanding  tin  ■*' 
formation  he  had  received  of  the  respondents  right  thereto  as  aforesaid ;  '"^^ 
therefore,  being  thus  distressed,  they  caused  declarations  in  ejectment  to  be  deliwnd 
for  the  same,  as  above-mentioned. 

The  appellant  having,  in  the  usual  manner,  obtained  an  injunction,  upox  ^ 
respondents  praying  time  to  answer;  they,  on  the  24th  of  October  1720,  ift«»* 
answer  was  filed,  moved  the  Court  to  dissolve  the  injunction ;  whereupon  it  ^ 
ordered,  that  the  respondents  should  be  at  liberty  to  proceed  to  trial,  upon  the 
declarations  which  had  been  delivered  for  the  premises  in  question,  or  to  bring  "^ 
ejectments  as  they  should  be  advised ;  but  the  taking  out  execution  was  stayed,  tillt" 
further  order  of  the  Court :  And  it  was  also  ordered,  that  both  sides  should,  bew* 
such  trial,  produce  upon  oath  before  a  Master,  all  deeds  and  writings  in  their  c» 
tody  relating  to  the  said  premises,  to  be  inspected  by  either  party. 

This  inspection  was  accordingly  had  ;  and  the  respondents  not  finding  the  oripw 
deed  for  leading  the  usee  of  the  recoveries  suffered  in  1694,  were  advised  thattif 
could  not  proce«i  on  the  [102]  ejectment*;  but  in  regard  the  late  Earl  had  effectWT 
conveyed  and  subjected  his  estate  in  Staffordshire,  which  he  had  an  undoubted  pw^ 
over,  for  the  making  good  his  settlements  and  provisions  for  the  respondents  '"•J"^ 
and  children,  out  of  tie  estates  in  the  other  counties ;  the  respondents  were  aOTW 
to  deliver  ejectments  for  the  Staffordshire  estate,  which  the  appellant,  on  ^  ^' 
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death,  had  got  pogsession  of,  m  well  as  of  the  other  estates,  in  order  to  obtain  satisfac- 
tion of  Iheir  demtmds,  according  to  the  late  Earl's  will. 

Ejectments  were  accordingly  delivered  for  the  Staffordshire  estate,  and  l^  rule 
of  Court,  the  same  were  to  be  tried  in  Michaelmas  term  1723 ;  but  about  a  fortni^t 
before  the  day  of  trial,  the  appellant  filed  a  supplemental  bill,  charging,  as  new 
matter,  that  the  late  Earl's  personal  estate  was,  by  his  will,  made  liaUe  in  the  first 
place  to  make  good  the  provisions  made  for  the  respondents ;  and  that  the  same  being 
sufficient  for  that  purpose,  no  triaJ  ought  to  be  had,  touching  a  satisfaction  of  any 
of  the  respondents  demands  out  of  the  Staffordshire  estate,  until  an  account  was 
taken  of  the  personal  estate;  and  in  case  the  same  should  not  be  sufficient  to  answer 
such  demands,  then,  until  a  satisfaction  could  be  sought  for  out  of  the  estates  in  the 
counties  of  Derby  and  Nottingham,  subject  to  the  term  of  1000  years  limited  to 
Cotton  and  Sheppard,  which  was  by  the  will  directed  to  come  in  aid  of  the  personal 
estate;  and  the  appellant  thereby  insisted,  that  he  ought  not  to  be  stripped  of  the 
possession  of  the  Staffordshire  estate,  until  it  should  appear  that  such  other  provisions 
proved  deficient.  But  should  such  be  the  case,  then  upon  a  fair  trial  to  be  had  for  any 
of  the  said  estates  in  the  counties  of  Leicester,  Derby,  Warwick,  and  Nottingham,  if 
it  should  appear  that  the  late  Earl  was  capable,  and  had  duly  made  such  settlements 
and  will,  the  appellant,  by  his  said  bill,  undertook  to  make  good  all  such  matters 
snd  things  to  the  respondents,  as  any  of  them  should  appear  to  be  entitled  to  a  satis- 
faction for,  out  of  the  said  estate  in  the  county  of  Stafford ;  the  personal  estate  being 
Bnt  accounted  for  and  applied,  as  by  the  will  was  directed. 

On  the  4th  of  November  1723,  immediately  after  filing  this  suppl^nental  bill, 
ttie  appellant  moved  the  Court  for  an  injunction,  to  stay  the  proceedings  on  the  eject- 
ments brought  for  the  Staffordshire  estate,  and  that  the  same  might  extend  also  to  stay 
the  trial;  whereupon  it  was  ordered,  that  on  tlie  appellant's  giving  judgment  in  the 
Mid  ejectments  in  three  days,  with  a  release  of  errors,  an  injunction  should  be 
■warded  till  the  hearing  of  the  cause,  which  the  appellant  was  to  speed  to  a  hearing ; 
md  he  was,  by  consent,  not  to  bring  any  writ  of  error,  and  to  deliver  possession  of  the 
premises,  or  any  part  thereof,  from  time  to  time,  as  the  Court  should  direct 

The  respondents  soon  afterwards  put  in  their  answers  to  the  supplemental  bill ; 
uid  thereto  insisted,  that  it  was  apparent  from  the  will,  that  no  part  of  the  late  Earl's 
personal  estate  was  subject  or  applicable  to  make  good  the  settlement  of  his  War- 
rickshire  estate  by  the  deeds  of  March  1713,  for  the  benefit  of  his  son  the  r&-[103]- 
ipondent  Robert  Shirley,  and  his  issue  male ;  nor  to  make  good  the  annuities  of  £100 
per  ann.  a  piece  to  his  younger  sons,  the  respondents  George,  Sewallis,  and  John 
Shirley,  by  the  will  directed  to  be  raised  and  paid  out  of  the  Earl's  estates  in  the 
»unties  of  Derby  and  Nottingham,  by  virtue  of  the  1000  years  term,  vested  in 
yotton  and  Sheppard  by  the  deeds  of  November  1717;  but  that  the  Staffordshire 
state  was  by  the  will  expressly  subjected  to  make  good  those  settlements  and  pro- 
risions,  in  case  the  same  were  withheld,  as  had  been  done  by  the  appellant :  The  re- 
ipondents  also  insisted,  that  no  part  of  the  personal  estate  was,  by  the  will,  liable  to 
nake  good  to  the  respondent  the  Countess,  such  provision  as  the  Earl  had  made 
'or  her  out  of  his  estate  in  Leicestershire,  which  was  limited  to  her  by 
he  other  deeds  of  November  1717,  during  her  widowhood,  or  to  di»- 
harge  the  Leicestershire  estate  therefrom;  but  only  for  the  raising  and 
laying  out  of  the  said  personal  estate,  the  yearly  sum  of  £1000  to  the  Countess, 
0  long  as  any  dispute,  suit,  or  controversy  should  depend  between  her  and  any  of 
he  Earl's  sons  by  his  first  wife,  touching  his  said  settlement  of  the  Leicestershire 
itate ;  and  which  was  intended  only  as  her  support,  until  such  controversy  should  be 
aded  and  determined. 

Both  sides  afterwards  examined  their  witnesses,  and  the  respondents  fully  proved 
lie  due  execution  of  the  said  deeds,  and  also  of  the  late  Earl's  will,  and  the  value 
f  the  several  estates  settled  as  a  provision  on  them;  and  on  the  22d  of  February 
724,  the  cause  was  heard  before  the  then  Lords  Commissioners  for  the  custody  of  the 
reat  Seal ;  when  it  was  ordered  and  decreed,  that  it  should  be  referred  to  the  Master, 
>  take  an  account  of  the  rents  and  profits  of  the  lands,  whicfa  were  settled  on  the  re- 
pondent  the  Countess  Ferrers,  in  jointure,  and  to  see  what  the  same  amounted  to, 
nee  the  death  of  the  late  Earl,  after  all  just  allowances ;  and  what  the  Master  should 
nrtify  due  to  the  respondent  for  the  arrears  of  her  jointure,  was  to  be  made  good  to 
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her  out  of  the  Staffordshire  estate;  and  the  Master  was  to  see  what  waa  the  ftanwl 
value  of  ihe  jointure  lands,  and  to  see  that  lands  of  the  same  annual  value,  in  Ilea 
thereof,  were  settled  on  her  for  her  jointure,  out  of  the  Staffordshire  estate :  And  tk 
Master  was  to  take  an  account  of  the  rents  and  profits  of  the  Warwickshire  estiir, 
settled  on  the  respondent  Robert  Shirley,  and  to  see  what  the  same  amounted  to  ui« 
the  death  of  the  late  Earl,  after  all  just  allowances ;  which  were  to  be  made  go(4  to 
the  said  respondent  Robert  Shirley,  out  of  the  Staffordshire  estate :  And  the  Mate 
was  to  enquire  and  see,  what  the  inheritance  of  the  Warwickshire  estate  was  vortii: 
and  what  he  should  certify  the  same  to  be  worth,  was  to  be  made  good  out  of  the  said 
Staffordshire  estate;  and  the  Master  was  to  see  the  same,  when  raised,  laid  out  in « 
purchase  of  lands,  to  be  settled  to  the  same  uses  as  the  Warwickshire  estate  was  seUkd. 
And  the  Master  was  to  take  an  account  of  what  was  due  to  the  respondents  the  thite 
younger  sons  of  the  late  Earl,  by  the  respondent  the  CJountess,  for  iiie  arrears  of  tim 
annuities  of  .£100  per  ann.  a-piece,  which  arrears  were  to  be  paid  to  them  out  of  tk 
Staffordshire  e»-[104]-tate ;  and  the  said  Master  was  to  see  that  so  much  of  tbc 
Staffordshire  estate,  as  should  be  sufficient  to  answer  the  said  three  annuities  of  £100 
each  for  the  future,  should  be  settled  for  that  purpose.  And  the  Master  was  to  aiquire 
and  see,  whether  the  late  Earl  had  a  power  to  make  the  settlement  of  the  Irish  eabate 
on  the  respondents  his  sons;  and  if  he  should  find  he  had  such  power,  then  tk 
Staffordshire  estate  was  to  be  charged  only  with  what  the  arrears  of  the  rents  of  tk 
Irish  estate  since  the  Earl's  death  amounted  to,  after  all  just  allowances  made:  bat 
if  the  Master  should  find,  that  the  EUirl  had  no  power  to  make  such  settlonent  of  tk 
Irish  estate,  then  the  persons  claiming  under  that  settlement,  were  to  have  sstisfK- 
tion  out  of  the  Staffordshire  estate :  And  the  Master  was  to  settle  the  value  of  tk 
inheritance  of  tlie  Irish  estate,  and  what  he  should  certify  the  same  to  be,  so  mis& 
money  was  to  be  made  good,  and  raised  out  of  the  Staffordshire  estate ;  and  tbe 
Master  was  to  see  the  same,  when  raised,  laid  out  in  a  purchase  of  lands,  to  be  settled 
to  the  same  uses  as  the  Irish  estate  was  settled.  And  the  Master  tras  to  see  tht 
Staffordshire  estate,  and  the  timber  growing  thereon,  or  so  much  thereof  as  should 
be  necessary  for  discharging  what  was  charged  thereon,  in  respect  of  the  said  otte 
estates  so  settled  as  aforesaid,  sold  for  that  purpose,  to  the  beet  purchaser  or  pur- 
chasers that  could  be  got  for  the  same,  subject  to  the  Countess's  jointure,  and  tbe 
annuities  to  the  younger  children ;  but  care  was  to  be  taken  in  the  sale,  that  such 
part  as  ^ould  be  most  beneficial,  should  be  preserved  unsold  for  the  b^i^t  of  tb 
person  or  persons  entitled  to  the  remainder,  in  case  there  should  be  no  oocasion  t» 
sell  the  whole  estate :  And  in  case  the  Staffordshire  estate  should  be  sufficient  to  rvie 
the  whole  that  was  charged  thereon,  then  no  account  was  to  be  taken  of  the  rents  and 
profits  thereof,  which  had  been  received  by  the  appellant ;  but  in  case  it  should  not  be 
sufficient  to  answer  all  the  chaises  thereon,  then  the  appellant  was  to  account  befm 
the  Master,  for  the  rents  and  profits  thereof  received  by  him,  or  any  other  for  bit 
use,  since  the  late  Earl's  death ;  and  the  Master,  in  taking  that  account,  waa  to  sake 
the  appellant  all  just  allowances. — And  if  tlie  Staffordshire  estate,  and  the  reus  sod 
profits  thereof,  from  the  time  of  the  late  Earl's  death,  should  not  be  sufficient  ta 
answer  the  said  several  charges  thereon ;  then  the  Master  was  to  apportion  tbe  md 
rents  and  profits,  and  the  money  for  which  the  said  estate  and  timber  thereoo  should 
be  sold,  between  the  parties  who  were  to  have  a  satisfaction  thereout,  in  pnqwrcion 
to  their  several  demands,  and  the  deficiency  of  t^e  estate  to  answer  tlie  same.  And 
the  respondents,  the  executors  of  the  late  Earl,  were  to  account  before  the  Master 
for  his  Lordship's  personal  estate  come  to  their  hands  or  use,  in  which  he  was  ta 
make  all  just  allowances;  and  also  to  take  an  account  of  the  Earl's  debts  and  legads. 
which  were  to  he  paid  thereout ;  and  the  surplus  of  the  said  Earl's  personal  estate  th 
to  be  laid  out  in  a  purchase  of  lands,  with  the  approbation  of  the  Master,  to  be  settkd 
for  the  uses  and  purposes  directed  by  the  Earl's  will :  And  the  Master  was  to  appoiai 
a  fit  person  to  be  receiver  [106]  of  the  rents  and  profits  of  the  Staffordshire  estate. 
in  the  possession  of  the  appellant,  (except  the  house  and  park  and  the  grounds  there- 
with used),  and  such  receiver  was  to  give  security,  to  be  allowed  by  the  Master :  and 
was  thereupon,  with  the  approbation  of  the  Master,  to  be  at  liberty  to  take  any  ]ipi 
course  to  recover  the  possession  thereof  from  any  other  persons,  in  the  nam^  of  tiie 
respondents  the  trustees ;  and  the  Master  was  to  settle  an  annual  value  to  be  paid  for 
the  house  and  park,  and  grounds  used  therewith,  which  was  to  be  paid  by  the  ff^ 
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lant  to  the  receiver:  And  the  said  receiver  was,  out  of  the  rents  and  profits  of  the 
said  estate,  to  pay  what  the  MaBter  should  certify  due  to  the  reepondent  the  Countess, 
'  for  the  arrears  of  her  jointure,  and  to  the  younger  children,  for  the  arrears  of  their 
'  annuities ;  and  to  the  respondent  Robert  Shirley,  what  should  appear  due  to  him,  for 
the  arrears  of  the  rents  and  profits  aforesaid :  And  tlie  Master  was  to  tax  the  re- 
spondents their  costs,  both  at  law  and  equity ;  which  were  to  be  paid  out  of  the  Staf- 
fordshire estate :  And  it  was  further  ordered,  that  a  perpetual  injunction  should  be 
awarded,  for  stay  of  the  respondents  proceedings  at  law,  on  the  ejectments  brought 
by  them  or  any  of  them,  for  the  estates  in  the  counties  of  Leicester,  Derby,  Warwick, 
and  Nottingham,  and  all  further  proceedings  at  law  for  the  rest  of  the  estates  in 
queetion. 

On  the  6th  of  March  1724,  and  before  this  decree  was  drawn  up,  Uie  respondents 
applied  for  and  obtained  an  order,  directing  the  Master  to  appoint  a  receiver ;  and 
both  sides  attending  him  for  that  purpose,  the  Master,  by  his  report,  dated  the  12th 
of  that  month,  certified  that  he  had  appointed  one  Mr.  William  Busby  the  receiver ; 
to  whom  the  appellant  himself  declared  he  had  no  objection,  save  only  that  he  was 
of  the  respondents  naming,  or  their  agent,  and  therefore  insisted,  that  the  Master 
should  appoint  another ;  but  as  Mr.  Busby  was  a  gentleman  of  an  undeniable  character 
and  a  good  estate,  the  Master  thought  fit  to  appoint  him,  and  he  entered  into  a  re- 
cognizance with  the  respondents  Sir  George  Beaumont.,  Robert  Shirley,  and  another 
sufficient  person,  in  a  considerable  penalty  for  his  true  accounting. 

The  appellant,  however,  petitioned  the  Court  to  discharge  him;  but  upon  full 
hearing  of  counsel  on  both  sides,  the  Court  dismissed  the  petition. 

The  appellant  therefore  appealed  from  the  decree,  order,  and  report,  as  being 
erroneous  in  the  following  particulars:  I.  That  the  Court  of  Chancery  had  not 
directed  an  issue  at  law,  to  try  whether  there  was  any  settlement  formerly  made  of 
the  manor  and  estate  at  Chartly ;  whereby  the  same  was  so  settled,  as  to  come  to  the 
appellant  in  tail,  or  in  any  other  and  what  manner.  II.  That  directions  were  given 
by  the  decree,  touching  the  Irish  estate,  whereas  there  was  no  sufiicient  foundation 
for  thfflu ;  thwe  being  nothing  either  in  the  appellant's  original  or  supplemental  bills 
relating  thereto,  nor  in  any  of  the  defendants  answers  to  those  bills;  save  only  in 
the  answers  of  the  respondents  Townsend,  the  Countess,  and  Robert  Shirley,  to  the 
supplemental  bill ;  wherein  [106]  they  only  said,  they  conceived  that  no  part  of  the 
late  Earl's  personal  estate  was  applicable  to  make  good  his  estate  in  Ireland,  for  which 
thej  had  exhibited  a  bill  against  the  appellant.  III.  That  in  case  the  Staffordshire 
estate  should  not  be  sufficient  to  answer  all  the  charges  thereon,  then  the  appellant 
was  decreed  to  account  for  the  rents  and  profits  thereof,  received  since  the  Earl's 
death  ;  whereas  it  was  conceived,  he  ought  not  to  account  for  any  of  such  rents  and 
profits,  or  at  least  only  from  the  time  of  making  the  entry  upon,  and  bringing  the 
ejectment  for  that  estate.  And  IV.  For  that  Mr.  Busby  was  allowed  the  receiver  of 
the  Staffordshire  estate,  the  appellant's  petition  touching  the  nomination  of  a  re- 
ceiver for  that  estate  was  dismissed,  and  no  regard  had  to  the  persons  who  were 
nominated  by  him. 

And  in  support  of  this  appeal  it  was  said  (P.  Yorke,  C.  Wearg),  that  it  appeared 
from  certain  letters  written  by  Mr.  Serjeant  Bigland,  before  September  1688,  that 
liie  late  Earl  told  him,  the  Staffordshire  estate  was  settled  on  Mr.  Robert  Shirley, 
the  appellant's  elder  brother ;  and  it  also  appeared  from  a  letter  of  Dame  Elizabetii 
Ferrers,  on  the  31st  of  August  1688,  that  the  Earl  had  mentioned  to  her  the  strict 
settlement  of  his  estate,  and  that  his  paternid  estate  was  settled  by  his  fttther,  and  the 
other  part  by  himself  on  his  marriage;  and  this  paternal  estate  must  mean  the  Staf- 
fordshire estate.  That  endeavours  were  proved  to  have  been  used,  to  conceal  or  make 
away  with  the  deeds  or  settlements  of  the  estates,  and  even  to  get  in  the  very  draughts 
of  them;  and  as  the  indenture  of  the  18th  of  October  1694,  was  not  to Jbe  found, 
it  might  well  be  presumed  that  the  settlements  of  the  other  estates  were  lost  or  de- 
stroyed also.  That  if  the  late  Earl,  in  his  life-time,  intended  to  have  made  tiie  re- 
spondents an  effectual  provision  or  settlement,  he  would  primarily  have  charged  the 
laone  on  the  Staffordshire  estate,  if  he  had  been  conscious  that  he  had  sufficient  power 
j(j  to  do ;  and  not  have  made  such  provision  in  the  first  place  out  of  the  other  estates, 
rhicli  he  could  not  but  know  was  thereby  defective,  and  liable  to  be  defeated.  ITiat 
it  appeared  by  the  deeds  and  will,  on  which  the  respondents  founded  their  charge 
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cm  the  Staffordshire  estate,  that  the  same  was  only  in  the  nature  of  a  mortgagtcr 
security,  in  case  the  other  estates  proved  defective ;  and  the  respondmts  could  sot 
but  know  that  the  titles  were  defective,  though  they  were  not  pleased  to  discorer  tbt 
same  to  the  appellant;  but  on  the  contrary,  brought  ejectments  for  those  eOtlm, 
which  th^  afterwards  relinquished,  and  which  occasioned  the  appellant  to  ptj 
£15,000  to  the  Lord  and  Lady  Compton,  or  else  he  had  not  had  one  foot  of  land  liat 
soever :  And  as  the  respondents  did  not  bring  any  ejectment,  or  make  any  entry  te 
several  years  on  the  Staffordshire  estate,  they  ou^t  not  to  have  any  account  of  pnfiti 
but  from  the  time  of  such  ejectment  or  entry. 

On  the  other  side  it  was  contended  (T.  Lutwyche,  C.  Talbot),  that  there  vm  w 
occasion  for  any  issue  to  be  directed,  it  fully  appearing  by  the  deeds  produced  ui 
read  in  Court,  that  the  late  Earl  had  an  undoubted  power  over  the  Staffordahin 
estate,  to  make  the  settlement  which  [107]  he  had  done,  for  the  benefit  of  the  le- 
apondents ;  nor  did  the  appellant  or  his  counsel  ever  controvert  the  same,  and  iimt- 
fore  there  could  not  appear  to  the  C!ourt,  any  colour  or  foundation  for  directing  u 
issue.     As  to  the  directions  in  the  decree  concerning  the  Irish  estate,  that  estate  m 
sufficiently  mentioned  in  the  respondents  answers,  to  be  settled  by  the  late  Earl  upon 
the  respondents  his  sons,  as  part  of  the  provisions  intended  for  them ;  and  the  SU{- 
fordshire  estate  was  expressly  subjected  by  the  testator's  will,  to  make  good  sll  hit 
settlements  and  provisions  whatsoever,  for  the  respondents  his  wife  and  childns: 
The  decree  therefore  had  done  the  appellant  no  hurt  in  this  matter,  for  it  had  not    : 
determined  the  title,  but  only  directed  the  Master  to  see  whether  the  late  Earl  W    j 
power  to  settle  the  Irish  estate  on  the  respondents ;  and  if  he  had,  then  the  Stafford-    . 
idiire  estate  was  only  to  be  charged  with  what  the  arrears  of  the  Irish  estate  amonnted    i 
to :   But  if  he  should  find  that  tiie  Earl  had  no  power,  then  the  persons  claiming  under    | 
those  settlements,  were  to  have  satisfaction  out  of  the  Staffordshire  estate :  and  which    ^ 
directions,  were  only  conformable  to  the  express  directions  of  the  testator.    Hit    { 
if  the  Staffordshire  estate  should  prove  deficient  to  answer  all  the  charges  thereofi,    | 
it  was  but  reasonable  and  just,  that  the  appellant,  who,  from  the  late  Earl's  desth    | 
in  1717,  got  the  possession,  and  had  all  along  received  the  profits  till  the  cause  «M    , 
heard,  should  answer  and  make  good  to  the  respondents  all  that  he,  in  their  rif^ 
had  received ;  more  especially,  as  he  likewise  got  and  hdd  the  possession  of  the  odis 
estates,  which  were  immediat^y  settled  upon  them.     That  as  to  the  receiver,  tkn 
could  be  no  colour  for  an  objection ;  for  as  he  was  appointed  for  the  respondent! 
benefit,  and  as  the  estate  of  which  he  was  so  appointed  receiver,  was  but  a  skndB' 
fund  for  their  satisfaction ;  it  highly  concerned  them  to  get  a  person  named,  in  vhoa 
they  could  confide,  and  who  would  make  the  most  of  the  estate :   That  they  kne<r  of 
no  other  person  in  the  country  so  proper  as  Mr.  Busby,  and  as  undoubted  aecnii^ 
had  been  given  for  his  true  accounting,  if  any  misbdiaviour  should  appear,  the  ^ 
pellant  would  have  his  remedy  in  the  Court  of  Chancery,  under  the  recognizaiua 
That  the  appellant  was  in  the  possession  of  a  large  estate,  over  and  above  the  pro- 
visions made  for  the  respondents,  and  which  he  might  ultimately  have,  freed  bun 
those  provisions ;  the  settlement  on  the  Countess  being  only  during  her  widowhood, 
and  the  three  small  annuities  to  the  three  younger  sons  only  for  their  lives:  But 
forasmuch  as  those  provisions  were  for  the  respondents  support  and  maintensnca  aiwl 
as  the  appellant  had,  by  all  possible  delays,  kept  them  out  of  the  same  for  seven  jean: 
it  was  hoped,  that  the  decree  and  orders  would  be  affirmed,  and  the  appeal  dismined 
with  costs. 

After  hearing  counsel  on  this  appeal,  Mr.  Attorney-general,  on  the  part  of  tbe 
appellant,  acquainted  the  House,  that  the  parties  were  come  to  an  a^reementN  ind 
that  the  s^ne  was  put  into  writing,  and  sigrned  as  well  by  the  Countess  and  Robert  | 
Shirley,  as  by  the  Earl :  And  the  counsel  for  the  respondents  likewise  acquaint{106}' 
ing  the  House,  that  they  consented  to  the  said  written  agreement ;  the  same  was  de- 
livered, in  at  the  bar  and  read,  and  after  consideration  had  in  relation  to  this  matttr- 
it  was  OBDKBBD  and  AnronoBD,  according  to  the  said  agreement,  that  the  decree  sho^M 
be  affirmed,  with  the  following  directions,  viz.  "  That  the  possession  be  delivered  of 
the  Warwickshire  estate  to  Mr.  Robert  Shirley,  before  Lady-day  next ;  that  the  pot- 
session  of  the  jointure  estate  in  Leicestershire,  be  delivered  to  the  Countess  before 
Lady-day  next ;  that  the  annuities  to  the  younger  sons,  be  charged  on  the  Stafforddun 
«state;  that  the  possession  of  the  Irish  estate  be  delivered,  before  the  1st  day  of  VtJ 
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next,  to  Mr.  Robert  Shirley,  and  his  three  younger  brothers;  that  thereupon  tiie 
receiver  of  the  Staffordshire  estate  be  discharged,  and  possession  thereof  delivered  to 
the  Earl  before  Lady-day  next;  that  all  arrears,  profits,  and  costs,  and  all  other 
matters  in  dispute,  be  referred  to  the  right  honourable  the  Lord  Chancellor,  Lord 
Viscount  Harcourt  and  Lord  Trevor,  or  any  two  of  them,  to  be  adjusted  and 
moderated  as  their  lordships  shall  think  fit;  and  that  their  Lordships,  or  any  two 
of  them,  be  desired,  for  the  quieting  the  family,  to  propose  a  plan  of  an  act  of  parlia^ 
ment,  for  settling  the  jointure  estate  upon  tJie  Lady  Dowager  Ferrers,  during  her 
iridowhood ;  the  Warwickshire  estate,  according  to  l^e  uses  of  the  deed  of  the  3d  of 
March  1713 ;  and  the  Irish  estate,  according  to  tiie  deed  of  the  29th  of  January  1714  ; 
and  to  secure  the  annuities  to  the  three  younger  sons  on  the  Staffordshire  estate ;  and 
to  secure  the  benefit  of  the  term  of  1000  years  on  the  Staffordshire  estate,  to  the  Earl, 
his  executors,  or  administrators."     (Jour.  vol.  22.  p.  613.) 


Cask  13. — John  Brome,  &  Ux., — Appdlants ;  Heksy  Berkley,  and  others, — 
Respondents  [5th  March  1728].   • 

[Mews'  Dig.  X.  1274.] 

In  a  marriage  settlement,  lands  are  limited  to  the  husband  and  wife  for  their 
livee,  remainder  to  the  first  and  other  sons  in  tail;  and  in  default  of  issue 
male,  to  trustees  to  raise  £2500  for  daughters,  payable  at  21  or  marriage, 
which  should  first  happen,  and  out  of  the  profits  to  pay  £100  per  ann.  for 
maintenance;  the  first  payment  of  the  maintenance  to  commence  after  the 
estate  of  the  trustees  shall  have  come  into  possession.  The  husband  dies  witli- 
out  issue  male,  leaving  the  wife  and  a  daughter :  Held,  that  the  portion  shall 
not  be  raised  in  the  mother's  life-time,  because  the  maintenance,  which  is 
naturally  to  precede  the  portion,  is  not  to  be  paid  till  the  trustees  are  in 
possession. 

Dbcrbk  of  Lord  King,  C.  affirmbo.     See  ante.  Note  to  Ca.  9.  of  this  title 
[6  Bro.  P.  C.  75]. 

2Wm8.  484 :  Viner,  vol.  16.  p.  437.  note  to  ca.  10:  1  Eq.  ca.  ab.  p.  340.  ca.  7.  and  2 
Eq.  ca.  ab.  p.  657.  note  to  ca.  1 1 ;  as  to  the  portions  being  transmissible  interests. 

By  indentures  of  lease  and  rdease,  dated  thei  17tli  and  18th  of  February  1689 
between  George  Earl  of  Berkley  and  Elizabeth  Countess  of  Berkley  his  wife,  of  the 
first  part,  the  Lady  Arabella  Berkley,  their  daughter,  of  the  second  part.  Dr.  John 
Tillotson  and  [109]  Robert  Nelson,  Esq.  of  the  third  part,  Sir  James  Hayes  and  Martin 
Fidkes,  Esq.  of  the  fourth  part,  William  Smith,  Esq.  and  the  respondent  Harry  Cole 
of  the  fifth  part,  Dr.  George  Berkley,  son  of  tlie  said  Earl  and  Countess,  of  the  sixth 
part,  and  Anne  Cole,  widow,  and  Jane  Cole,  her  daughter,  of  the  seventh  part; 
reciting,  inter  alia,  that  the  manor,  lands,  ete.  therein  after  mentioned,  had  been 
conveyed  to  the  Lady  Arabella  Berkley,  and  her  heirs,  aa  security  for  £2000  and 
interestt  rederaiable  by  the  Earl  and  his  heirs;  and  that  the  said  John  Tillotson  and 
Kofaert  Nelson  were  seised  of  the  equity  of  redemption  of  the  said  premises,  for 
ittch  usee  and  trusts  as  the  said  Elizabeth  Countess  of  Berkley,  whether  sole  or 
»v«%  by  any  deed  or  writing  under  her  hand  and  seal,  testified  by  three  or  more 
vediUe  witnesses,  should,  from  time  to  time,  appoint;  and  farther  reciting,  that  a 
marriage  was  shortly  intended  to  be  had  between  the  said  George  Berkley  and  Jane 
Cole;  in  consideration  thereof,  and  of  £2000,  being  the  marriage  portion  of  tlie 
laid  Jane,  paid  by  her  mother  to  tiie  Lady  Arabella  Berkley,  and  for  providing  a 
x>mpetent  jointure  for  the  said  Jane,  and  for  settling  tlie  premises  to  tlie  uses  tiierein 
>fter  mentioned ;  the  said  Earl  and  Countess,  together  with  the  Lady  Arabella,  Dr. 
Tillotson,  and  Robert  Nelson,  conveyed  to  the  said  James  Hayes  and  Martin  Folkes 
md  their  heirs,  the  manor  and  rectory  of  Lakenham,  eto.  in  the  county  of  Norfolk, 
o  the  use  of  the  said  George  Berkley,  for  his  life,  without  impeachment  of  waste : 
md  after  the  determination  of  that  estate,  to  the  use  of  the  said  William  Smith  and 
larry  Cole  and  their  heirs,  for  the  life  of  the  said  George  Berkley,  upon  trust  to 
ireeerre  the  contingent  usee ;  and  after  the  decease  of  the  said  George  Berkley,  to  tiie 
tse  of  the  said  Jane  Cole  for  her  life,  for  her  jointure,  and  in  bar  of  dower ;  and 
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after  her  death,  to  the  use  of  the  first  and  every  other  son  and  sons  of  the  said  George, 
on  the  body  of  the  said  Jane  lawfully  issuing,  in  tail  general ;  and  in  default  of  ssdi 
issue,  (after  a  proper  limitation  to  trustees,  for  the  use  of  any  son  or  sons,  whetevidi 
the  said  Jane  might  be  ensient  at  the  decease  of  the  said  George  Berkley)  to  tiie  ue 
of  the  said  William  Smith  and  Harry  Cole,  and  their  heirs  for  ever ;  upon  this  tnit, 
that  in  case  the  said  George  Berkley  should  have  no  son  or  sons  of  tlie  body  of  tfae 
said  Jane  Ck>Ie  begotten,  or  having  one  or  more  son  or  sons  of  her  body  begotteo,  neb 
son  or  sous  should  all  die  under  die  age  of  21  years,  without  issue,  and  tihere  sfaoald 
be  one  or  more  daughter  or  daughters  of  the  said  George  Berkley,  on  the  body  of  tibe 
said  Jane  Cole ;  then  that  the  said  William  Smith  and  Harry  Cole,  and  the  rarriToroi 
them  and  his  heirs,  by  and  out  of  the  rents,  issues,  and  profits  of  the  said  manor  ud 
premises,  or  by  absolute  sale,  or  leasing  of  the  same,  or  any  part  thereof,  or  othervi* 
as  ttiey  in  their  discretion  should  think  fit,  should  raise  for  such  daughter,  if  but  one, 
the  sum  of  £2500  for  her  portion,  and  pay  the  same  to  such  only  daughter  at  her  age 
of  21  years,  or  day  of  marriage,  which  should  first  happen ;  and  also  raise  for  uid 
pay  to  such  only  daughter,  tlie  yearly  sum  of  £100  for  her  maintenance  and  ed«» 
tion,  until  her  said  portion  should  grow  due ;  the  said  yearly  sum  of  £100  to  be  psid 
[110]  to  such  daughter  by  half  yearly  payments,  viz.  Christmas  and  St.  John  Baptk, 
by  equal  portions,  the  fir»t  payment  thereof  to  begin  and  be  made  at  the  finl  ^ 
thote  fea»t»  next  coming  or  happening,  after  the  estate  so  limited  to  the  said  WiBiam 
Smith  and  Harry  Cole,  <smd  their  heirs,  should  taJse  effect  in  possession ;  and  if  there 
should  be  two  such  daughters  and  no  more,  then  in  trust  to  raise  £2500  for  tfaur 
portions,  to  be  equally  divided  between  them,  and  to  be  paid  them  at  their  respecdie 
ages  of  21,  or  days  of  marrieige,  which  should  first  happen  ;  and  to  pay  them  £60 
yearly  a-piece,  in  like  manner  by  half  yearly  payments,  for  their  maintenance  md 
education,  until  their  portions  should  grow  due;  the  first  payment  to  begin  oiuik 
made  at  the  first  of  the  said  feasts  next  coming  or  happening,  after  the  said  uUU 
limited  to  the  Kiid  Smith  and  Cole  should  UJee  efeet  in  possession ;  and  if  then 
should  be  three  daughters,  in  trust  to  raise  £3000  to  be  equally  divided  between  tiiea. 
and  to  pay  them  yearly  £50  a-piece  in  like  manner,  and  to  c<mmence  at  the  like  tine> 
for  their  respective  maintenances  and  education,  until  their  respective  portion 
should  grow  due ;  and  in  case  there  should  be  more  such  daughters  tiian  three,  npoD 
this  further  trust,  that  they  the  said  William  Smith  and  Harry  Cole^  and  the  va- 
vivor  of  them  and  his  heirs,  should  stand  and  be  seised  of  the  said  manor,  Uadi, 
etc.  in  trust  for  the  benefit  of  all  and  every  the  daughters  of  die  said  George  Berkler< 
on  the  body  of  the  said  Jane  Cole  to  be  begotten,  equally  to  be  divided  amongst  theai. 
to  take  as  tenants  in  common,  and  not  as  joint  tenants  of  the  said  trust,  and  of  ^kia 
several  and  respective  heirs  and  assigns  for  ever.  But  in  case  the  said  Geoifc 
Berkley  should  have  no  daughters  by  tlie  said  Jane  Cole,  then  upon  trust  for  tia 
benefit  of  the  issue  of  the  said  George  Berkley,  on  any  other  wife,  as  therein  mcs- 
tioned ;  and  in  case  of  no  issue  by  a  second  marriage  of  the  said  George  BerUe^, 
then  in  trust  for  the  benefit  of  such  persons,  and  for  such  estates  and  uses,  is  ^ 
said  Elizabeth,  Countess  of  Berkley,  notwithstanding  her  coverture,  should,  by  deed 
or  will,  testified  by  three  or  more  witnesses,  direct ;  and  in  default  of  such  dirtctioii. 
in  trust  for  the  Earl  and  Countess,  and  the  survivor  of  them,  and  the  heirs  andwigo* 
of  the  Countess  for  ever. 

By  a  memorandum  indorsed  on  the  said  deed  of  settlemrait,  before  the  eneotion 
thereof,  a  power  was  given  to  Dr.  Berkley,  in  case  he  left  no  issue,  to  disrge  tk 
premises,  from  the  decease  of  the  said  Jane,  his  intended  wife,  with  any  sun  ^ 
exceeding  £2000  for  such  uses  as  he  diought  fit  to  appoint ;  and  that  after  kx^ 
charge,  the  said  Smith  and  Cole  and  their  heirs  should  stand  seised  of  the  said  f» 
mises,  after  the  decease  of  the  said  Jane,  and  not  before,  in  trust  for  the  raising  and 
paying  the  sama 

The  marriage  took  effect,  and  on  the  15th  of  October  1694,  Dr.  George  BerUrr 
died,  leaving  issue  by  the  said  Jane  Cole,  who  survived  him,  only  one  dsugiitv 
Elizabeth. 

Elizabeth,  Countess  of  Berkley,  by  her  will,  dated  the  26th  of  August  1T06,  ifW 
taking  notice  that  the  said  premises  were  in  jointure  to  her  daughter-in-lsv.  h^ 
wife  of  her  son  George  Berkley,  [111]  and  were  charged  with  £2500  for  the  portiw 
of  her  grand-daughter  Elizabeth  Berkley ;  devised  the  reversion,  remainder,  vxi 
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equity  of  redemption  in  the  Bame,  to  her  son  Charles,  Eaii  of  Berkley,  icuid  his  heirs, 
on  condition  that  he  paid  a  debt  of  £600  owing  on  bond,  and  all  her  other  debts. 

Earl  Charles,  by  his  will,  dated  the  9th  of  March  1708,  devised  the  premises, 
expectant  upon  the  death  of  Mrs.  Chaplain,  the  mother  of  Elizabeth,  and  all  his 
interest  therein,  unto  George  Berkley  his  son,  and  the  heirs  of  his  body  begotten ; 
yrith  remainder  to  the  respondent  George  Berkley  in  like  manner,  remainder  in 
fee  to  the  testator's  grandson  William  Chamber,  esq. 

On  the  22d  of  March  1712,  the  said  Elizabeth  Berkley  attained  her  age  of  21, 
and  in  April  1717,  married  the  appellant  John  Brome. 

In  Trinity  term  1726,  the  appellants  exhibited  their  bill  in  Chancery  against 
the  respondents  and  the  said  William  Chamber,  setting  forth  several  of  the  facts 
before  mentioned,  and  that  the  appellant  Elizabeth,  from  the  time  she  attained 
her  age  of  21,  became  well  entitled  to  have  the  £2600  raised;  but  that  Cole,  the 
surviving  trustee,  refused  to  raise  the  same,  and  aUedged  he  had  no  authority  so  to 
do,  till  the  death  of  the  appellant's  mother ;  whereas  the  appellants  insisted,  that 
£2500  was  directed  to  be  raised  and  paid  at  the  appellant  Elizabeth's  age  of  21,  or 
marriage,  which  should  first  happen,  and  that  the  reversion  of  the  premises  ou^t 
to  be  sold  for  the  payment  thereof,  with  interest  from  the  time  it  became  payable. 
The  appellants  likewise  set  forth,  that  the  respondents  Henry  and  George  Berkley 
and  William  Chamber,  claiming  title  to  the  premises  under  the  wills  of  the  Countess 
of  Berkley  and  Earl  Charles,  had  got  into  their  custody  the  said  deed  of  settlement, 
and  other  the  title  deeds  of  the  premises,  and  concealed  the  same,  to  disappoint  the 
appellants  from  having  an  execution  of  the  said  trust ;  and  therefore,  and  in  regard 
the  appellant  Elizabeth  had  no  other  provision,  they  prayed,  that  the  respondent 
Cole  might  be  comp^ed  to  act  in  the  trust,  and  that  the  other  respondents  might  set 
out  their  title  to  the  premises,  and  that  the  reversion  thereof,  expectant  on  the  death 
of  the  appellant  Elizabeth's  mother,  might  be  decreed  to  be  sold,  for  payment  of  the 
«aid  £2600  portion,  due  at  the  appellant's  age  of  21,  and  all  interest  for  the  same. 

The  respondents  Henry  and  G^rge  Berkley,  by  their  answers  to  this  bill,  alledged 
that  the  reversion  of  the  premises,  expectant  on  the  death  of  the  appellant  Elizabeth's 
mother,  was  devised  by  the  will  of  their  grandmother  Elizabeth,  Countess  of  Berkley, 
to  their  late  father  Charles  Earl  of  Berkley,  in  fee;  and  by  his  will,  to  the  said 
Henry  Berkley,  and  the  heirs  of  his  body,  with  remainder  to  the  said  George  Berkley 
and  the  heirs  of  his  body,  remainder  in  fee  to  the  said  William  Chamber ;  and  insisted, 
that  according  to  the  ^ue  intent  and  meaning  of  the  said  indenture  of  release,  the 
£2500  ought  not  to  be  raised,  till  after  the  decease  both  of  the  said  George  Berkley 
and  Jane  his  wife ;  and  that  till  then,  the  trust  estate  could  [112]  not  take  effect  in 
possession,  and  that  no  interest  ought  to  be  paid  for  the  £2500  until  after  the  decease 
of  the  appellant's  mother ;  they  also  insisted,  that  the  appellant  Elizabeth  had  other 
provision,  besides  what  was  made  l^  the  settlement,  and  which  fact  was  afterwards 
fully  proved  in  the  cause. 

On  the  10th  of  May  1727,  the  cause  was  heard  before  the  Lord  Chancellor  King, 
who  directed  a  copy  of  the  limitations  in  the  deed  of  settlement,  and  of  the  memor- 
andum indorsed  thereon,  and  also  a  copy  of  an  order  in  a  certain  cause  between 
Sandyt  and  Sandys,  to  be  laid  before  him  to  consider  thereon ;  and  declared,  that 
he  would  desire  the  assistance  of  his  honour  the  Master  of  the  Rolls. 

These  copies,  togeUier  with  some  pther  precedents,  were  accordingly  laid  before 
the  Lord  Chancellor  and  the  Master  of  the  Rolls ;  and  on  the  I3th  of  November  1728, 
the  cause  came  on  for  judgment,  when  his  Lordship,  assisted  by  his  Honour,  was 
pleased  to  declare,  that  the  appellants  came  too  soon  to  have  this  portion  raised,  and 
that  there  appearing  no  cause  to  give  them  any  relief,  the  biU  should  stand  dismissed. 

From  this  decree,  the  appellants  tiiought  fit  to  appeal;  insisting  (C.  Talbot,  T. 
Lntwyche),  that  their  application  to  have  the  £2500  raised  and  paid  by  a  sale 
the  reversion  of  the  premises,  was  not  too  early ;  but  that  the  same  ou^t  to  ha 
been  decreed  to  be  so  raised,  subject  to  the  estate  for  life  of  the  jointress,  wi: 
interest  from  the  time  that  it  became  payable  by  the  settlement,  and  that  the  appel- 
lants ought  also  to  have  had  their  costs  of  suit.     And  in  support  of  this  relief  it  was 
argued,  that  the  words  of  the  settlement  were  plain  and  positive  as  to  this  particular 
of  raising  the  portion,  viz.  that  in  case  George  Berkley  should  have  no  son  of  the 
marriage,  the  trustees,  in  whom  the  reversion  in  fee,  subject  to  the  jointure,  was 
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▼eeted,  should  raise  £2500  for  an  only  daughter,  and  should  pay  the  same  to  ber  at 
her  age  of  21,  or  marriage,  which  should  first  happen ;  without  restraining  it  t©  be 
done  till  after  the  death  of  the  mother.  That  it  was  highly  reasonable,  that  thii 
}>royi8ion  in  the  setdement  should  have  its  full  force  and  effect,  because  the  ^peUast 
Elizabeth,  who  was  the  only  issue  of  the  marriage,  daimed  as  a  purchaser  for  t 
valuable  consideration,  under  a  settlement  made  in  consideration  of  marriage,  ud 
of  a  portion  paid ;  whereas  the  respondents  claimed  only  under  a  voluntary  disposi- 
tion, and  subject  to  the  portion.  That  if  tliere  had  been  more  than  three  daugiitcn. 
the  whole  reversion  in  fee  would  have  been  vested  in  those  daughters,  and  as  * 
provision  for  them,  and  to  be  at  their  disposal;  in  which  case,  if  the  appeUut 
Elizabeth  had  had  three  sisters,  she  would  have  had  a  fourth  part  of  this  retvnioii 
in  her  immediate  disposal,  even  in  the  mother's  life-time ;  whereas  now,  though  At 
was  the  sole  issue  of  the  marriage,  she  was  to  have  no  portion  or  provisicm  during 
the  mother's  life,  if  the  construction  contended  iwr  should  prevail.  The  objection 
is,  that  by  the  settlement,  the  trustees,  until  the  portions  should  be  payable^  were 
to  raise  £100  per  ann.  for  the  maintenance  of  an  only  daughter,  payable  at  CHiristmM 
and  [113]  Midsummer,  the  first  payment  to  be  made  at  the  first  of  the  said  feasU 
next  coming,  after  the  said  estates  so  limited  to  the  trustees  should  take  efiect  in 
possession,  which  was  not  to  be  till  after  the  mother's  death ;  and  that  as  the  main- 
tenance is  to  be  paid  before,  and  until  the  portion  is  payable,  this  shewed  the  intcat 
of  the  parties  to  be,  that  the  portion  of  £2500  also  waa  not  to  be  raised  till  after 
her  death.  But  to  this  it  was  answwed,  tha^  the  reason  of  making  that  provisiDs 
in  relation  to  the  maintenance  was,  because  the  annual  rents  and  profits  are  tfe 
proper  fund  for  an  annual  maintenance ;  and  as  those  rents  and  profits  were  limited 
to  Uie  appellant  Elizabeth's  mother  for  her  lifei,  and  could  not,  during  her  Ufa,  be 
received  by  the  trustees,  and  as  it  might  be  inconvenient  to  raise  a  maintenance  br 
sales  or  mortgages  to  be  made  every  half  year;  the  parties  to  the  setUement  hai 
therefore  expressly  guarded  against  that  inconvenience,  by  postponing  the  commenoe' 
ment  of  those  half  yearly  payments  for  maintenance,  till  after  the  mother's  death. 
But  there  are  many  instances,  where  portions  have  been  raised  by  sale  of  reveni(m&, 
in  the  lifetime  of  the  tenant  for  life;  and  the  inconvenience  on  the  o(h^  side  would 
be  very  great,  if  a  daughter's  portion  should  not  be  raised  when,  she  most  wants  it, 
either  upon  her  attaining  her  age  of  21,  or  for  her  advancement  in  marriage; 
and  therefore  in  this  settlement,  there  was  no  provision  which  postponed  the  raisinic 
of  the  portion,  longer  than  the  time  appointed  for  the  payment  of  it^  That  as  tke 
settlement  had  made  a  difference  between  the  two  cases,  founded  upon  diffenol 
reasons,  it  did  not  follow  from  the  postponing  of  the  maintenance  till  after  the  deatb 
of  the  mother,  that  the  portion  should  not  be  raised,  if  it  became  payable^  aa  in  fact  it 
did,  during  her  life ;  nor  was  the  provision  for  maintenance  thereby  rendered  ineCec- 
tual,  since  it  might  have  happened,  that  both  the  father  and  mother  had  died, 
before  the  appellant  Elizabeth  had  either  attained  21,  or  been  married;  in  wbidi 
case,  this  provision  for  maintenance  would  have  taken  place;  but  which,  in  the 
present  case^  it  could  not  do,  according  to  any  construction  of  the  settlemeDt,  smI 
therefore  no  argument  could  be  drawn  from  thq  provision  about  maintenanM,  tor 
delaying  the  raising  of  the  portion.  Besides,  there  are  several  precedent*  in  the 
Courts  of  Equity,  of  decrees  for  the  sale  of  reversionary  estates  for  paymBst  oi 
portions,  some  of  which,  at  least,  come  up  to  the  circumstances  of  this  case^  if  IhCT  ai« 
not  stronger. 

On  the  other  side  it  was  contended  (P.  Yorke,  J.  Willes),  that  the  sale  of  reversi<si- 
ary  terms  for  raising  portions  for  children  in  the  lifetime  of  the  father,  m-  of  a 
jointress,  is  of  pernicious  consequence  to  estates  and  families,  and  therefore  ike 
Court  of  Chancery  avoids  it  as  much  as  possible ;  and  never  decrees  it  to  be  dooew 
unless  where  it  appears  clearly  to  have  been  the  intention  of  the  parties  to  tie 
settlements  That  in  the  present  case,  the  intent  of  the  parties  appeared  to  the  con- 
trary ;  for  it  was  e-xpressly  appointed  by  this  settlement,  that  the  £100  per  ann.  tor 
maintenance  should  not  commence  till  the  first  of  the  feast  days  next  after  the  estate 
limited  to  the  trustees  [114]  should  take  effect  in  possession,  which  was  not  till  after 
tlie  death  of  the  jointress.  That  the  payment  of  the  maintenance  or  interest.  «a« 
not  to  commence  until  after  the  estate  took  effect  in  possession,  and  to  oonuoK 
until  the  portion  should  grow  due  to  be  paid ;  and  the  time  of  the  portion's  growiss 
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due,  being  plainly,  in  the  apprehension  of  the  parties,  subflequent  to  the  commence- 
ment of  the  maintenance  or  interest,  the  deed  ought  not  to  ba  so  construed,  as  that 
the  portion  should  be  absolutely  payable  at  the  age  of  21,  nofcwithstauding  the  estate 
for  life  of  the  jointress  continued,  when  the  maintenance  or  interest  was  not  to 
commence,  until  the  determination  of  that  estate  for  life.  That  Earl  Charles,  by 
paying  the  debts  of  the  Countess,  might  be  considered  as  a  purchaser  of  the  reversion 
for  a  valuable  consideration  ;  but  if  the  sale  prayed  by  the  bill  should  be  made,  his 
devisees,  who  were  his  children,  would  have  very  little,  if  any,  benefit  from  the 
reversion ;  it  not  being,  at  present,  worth  much  more  to  be  sold  than  the  £2500  and 
the  interest  of  it.  And  lastly,  that  there  was  no  room  in  this  case  for  an  argument, 
which  had  been  sometimes  urged,  that  the  portion  ought  to  be  raised,  in  order  that) 
the  appellant  Elizabeth  might  be  advanced  in  marriage;  for  she  had  been  many 
years  married,  and  had  a  considerable  provision  besides  the  portion  now  in  dispute. 

After  hearing  counsel  on  this  appeal,  it  was  prdbbbd  and  adjudgbd,  that  the 
same  should  be  dismissed ;  and  the  decree  therein  complained  of,  affirmed.  (Jour, 
vol.  23.  p.  340.) 

Case  14. — Ann  Evklyn,  and  otters, — AppeUants;  Edwabd  Evbltm,  and 
others, — Respondents  [25th  May  1733]. 

[Mews'  Dig.  X.  1277.     See  Ancatter  v.  Moyer,  1783-85,  1  Bro.  Ch.  454 :  Woods 
V.  Htmtingford,  3  Vee.  128.] 

Where  portions  for  daughters  are  secured  by  a  trust  term,  to  be  raised  by  rents 
and  profits,  and  no  time  is  limited  for  the  payment  of  them ;  they  shall  neither 
carry  interest  or  be  raised  by  sale  or  mortgage,  but  by  perception  of  the  rents 
and  profits  only. 

Dbcrbb  of  the  English  Chancery  affirmbd,  by  agreement. 

Thiel  was  but  one  point  of  many  in  this  case  which  was  ultimately  concluded 
by  an  agreement,  confirmed  by  act  of  parliament :  As  to  the  several  points,  see 
the  places  in  Viner  cited :  On  the  question  of  Portions,  the  decision  is  thus 
stated  in  2  P.  Wms. 

"  A  term  of  500  years  created  to  raise  portions  for  daughters  in  failure 
of  issue-male  as  soon  as  conveniently  may  be  after  the  father's  death ;  but  no 
maintenance  or  any  express  time  mentioned  when  the  portions  are  payable : 
There  are  three  daughters,  and  the  ddest  but  eight  years  old,  the  father  is  dead, 
but  the  mother,  who  has  a  jointure  on  the  estate,  is  living :  The  Court  will  not 
raise  the  portions  for  daughters  so  young  out  of  the  reversionary  term." — See 
ante.  Note  to  Ca.  8  [6  Bro.  P.  C.  68J.     . 

2  P.  Wms.  659 :  Yiner,  vol  14.  p.  240.  note  to  ca.  11 ;  286.  not  to  ca.  18 ;  286.  ca. 
22 :  vol.  16.  p.  433.  ca.  4.  6 ;  and  note  to  ca.  5 ;  478,  note  to  ca.  5 ;  486.  note  to 
ca.  4 :  2  Eq.  ca.  ab.  501.  ca.  34. 

George  Evelyn,  the  elder,  esq.  had  issue  five  sons,  namely,  John  the  eldest,  George 
the  respondent,  Edward,  Richard,  and  William  ;  and  being  seised  of  an  ancient  family 
estate,  part  of  it,  viz.  the  manor  of  Walkamstead,  alias  Godstone,  and  other  estates 
[116]  in  Surry,  in  fee,  and  as  to  the  rest,  called  Nobred,  and  some  other  lands  in  the 
said  county,  for  life  only,  with  remainder  to  his  eldest  son  John  Evelyn  in  tail  male; 
and  remainders  to  his  other  sons  successively  in  tail  male;  came  to  an  agreement  with 
his  eldest  son  John  for  making  a  new  settlement  thereof,  in  order  to  continue  the 
same  in  his  name  and  family :  Accordingly,  by  indenture  tripartite,  dated  the  20th 
of  October  1698,  made  between  George  Evelyn  sen.  of  the  first  part,  John  Evelyn,  the 
ddeat  son,  of  the  second  part,  and  Richard  Bromhall  and  Thomas  Bromfield  of  the 
third  part ;  it  was  witnessed,  that  in  consideration  that  the  said  George  Evelyn  sen. 
did  agree  to  settle  the  manor  of  Walkamstead,  alias  Godstone,  in  the  county  of  Surry, 
(except  so  much  thereof  as  lies  within  the  borough  of  Brindley  Heath,  with  the  quit- 
rents  of  the  said  manor,  and  the  advowson  of  the  parish  church  of  Godstone,  and  the 
iythes  of  Godstone  and  Tandridge,  and  coppice  woods  in  Grodstone,  and  wood  lands, 
containing  300  acres,  and  other  lands  in  those  two  parishes  particularly  mentioned, 
of  which  he  was  then  seised  in  fee)  to  the  same  usee  and  estates,  and  subject  to  the  like 
provisoes,  as  the  lands  and  tenements  therein  after  limited,  to  George  Evelyn,  sen. 
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for  life,  and  after  his  death,  to  his  first  and  other  sons  in  tail  male  suoceauTelT,  fere 
theFel^  limited  and  settled ;  as  also  for  barring  all  remainders  and  intails  of  tb«luii 
and  hereditaments  therein  after  mentioned,  and  settling  the  same  to  the  ran,  ud 
subject  to  the  provisoes  therein  after  mentioned ;  the  said  Greorge  Evdyn,  sen.  itd 
John  his  son,  covenanted  with  Bromhall  and  Bromfidd,  to  suffer  a  common  renmr 
of  the  messuage  and  lands  called  Nobred,  and  of  several  lands  and  troods  in  ti« 
parishes  of  Godstone  and  Tandridge  aforesaid,  to  the  following  uses,  viz. 

As  to  the  said  messuage  and  lands  called  Nobred,  and  the  lands  and  woods  thenti 
bdonging,  and  86  acres  of  the  wood  lands,  to  the  use  of  George  Evelyn,  sen.  in  fee: 
and  as  to  all  the  rest  of  the  said  lands,  to  the  use  of  the  said  George  Evelyn,  sen.  for  life 
without  impeachment  of  waste;  remainder  to  John,  his  eldest  son,  for  his  life;  k 
mainder  to  trustees  to  support  contingent  remainders ;  remainder  to  hie  first  id 
other  sons  successively  in  tail  male ;  remainder  to  George  Evelyn,  jun.  the  second  so, 
for  his  life,  sans  waste ;  remainder  to  trustees  to  support  contingent  rraiaindm; 
remainder  to  his  first  and  other  sons  successively  in  tail  male;  remainder  toihttt 
spondent  Edward  Evelyn,  the  third  son,  for  his  life ;  remainder  to  trustees  to  supjwt 
contingent  remainders ;  remainder  to  his  first  and  other  sons  successively  in  tti 
male;  with  like  remainders  over  to  Richard  and  William  Evelyn,  the  two  other  sib 
of  the  said  Greorge  Evelyn,  sen.  successively,  for  their  several  lives,  and  to  theii  loa 
successivdy,  in  tail  male;  remainder  to  the  heirs  male  of  the  body  of  the  said  (km 
Evdyn,  sen.  remainder  to  him  in  fee. 

Provided,  that  it  should  be  lawful  for  George  Evdyn,  sen.  by  deed  or  will,  * 
charge,  by  way  of  lease,  mortgage,  or  otlierwise,  the  lands  and  premises  so  limited* 
him  for  life,  with  the  raising  and  payment  of  any  sum  of  money,  not  exceeding  £WH 
pay-[116]-able  as  therein  mentioned ;  or  by  lease  or  leases,  or  otherwise,  to  chsrgt* 
premises  witli  the  payment  of  any  annuity  for  the  life  or  lives  of  any  person  or  ?» 
sons,  to  be  computed  at  the  rate  of  ten  years  purchase,  and  that  not  to  exceed  £6()tt 
And,  that  it  should  be  lawful  for  George  Evelyn,  sen.  with  such  of  his  sons  whoshoa' 
be  next  in  remainder,  and  after  his  death  for  his  sons,  when  in  possession  of  thei* 
mises,  by  virtue  of  the  said  limitations,  by  deed,  to  limit  a  jointure  before  or  afk 
marriage,  to  the  wife  or  wives  of  the  said  sons,  for  her  or  their  life  or  lives,  of  iIK 
any  part  of  the  premises,  after  the  rate  of  £100  a  year,  for  every  £1000  portion. 

Provided  also,  that  it  should  and  might  be  lawful  to  and  for  the  said  G«4 
Evelyn,  the  father,  together  with  such  of  his  said  sons  as,  for  the  time  being,  iliod 
be  next  in  remainder  after  his  deatli ;  and  after  the  death  of  the  said  George  Ei^ 
the  fatlier,  then  to  and  for  all  and  every  the  son  and  sons  of  the  said  George  E^ 
the  father,  severally  and  successively,  when  they  should  be  respectively  in  powai 
of  the  said  messuages,  lands,  tenements,  hereditaments,  and  premises,  by  virUt' 
any  of  the  limitations  aforesaid ;  by  any  deed  or  deeds,  writing  or  writings,  under! 
or  their  hand  and  seal,  hands  and  sei^s,  signed  and  sealed  by  him  or  them  reefi 
tively,  in  the  presence  of  three  or  more  credible  witnesses,  to  make  any  lease  ortal 
for  years,  wi^out  impeachment  of  waste;  but  without  prejudice  to  any  jointun^ 
jointures  that  should  be  made  by  virtue  of  the  before  mentioned  proviso;  fori 
raising  a  portion  or  portions  for  the  daughter  or  daughters  of  sudi  son  or  gobu 
making  such  lease  or  leasee;  so  as  the  portion  or  portions  to  be  raised,  shouMl 
exceed  the  portion  or  portions,  fortune  or  fortunes,  in  money,  goods,  or  chattels,  oil 
wife  or  wives  that  such  son  or  sons  so  making  such  leasee,  should  marry  ;  and  » 
such  lease  or  lieases  should  not  take  effect,  till  there  should  be  a  failure  of  issue  uA 
such  son  or  sons  so  making  such  lease  or  leases. 

Proviso  for  George  Evdyn,  sen.  and  for  his  sons,  as  they  should  respectiveifd 
into  possession,  to  make  leases  of  tlie  premises  for  any  number  of  years,  not  est 
ing  21  years,  in  possession  and  not  in  reversion,  at  the  beet  rent,  payable  quartet^ 
half  yearly,  without  taking  any  fine. 

A  recovery  was  suffered  accordingly,  and  by  indentures  of  lease  and  release,  a 
between  the  same  parties,  aad  dated  the  21st  and  22d  of  October  1698,  in.  ooneii 
tion  that  the  said  John  Evelyn  had  joined  with  his  father  in  suffering  the  aH 
covery  of  the  premises,  and  sefttling  the  same  to  Ihe  uses,  and  subject  to  the  prool 
in  the  said  indenture  limited  and  expressed ;  and  in  pursuance  of  the  agie9 
therein  mentioned  for  tliat  purpose,  George  Evelyn  the  father,  granted  and  ocmAi 
to  the  trustees  and  their  heirs,  the  manor  of  Walkamstead,  aliat  Godertone,  vd' 
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tithes  and  other  lands  and  estates  in  Godstone,  to  the  same  uses,  upon  the  trusts,  and 
subject  to  the  aame  powers  and  proTisoes,  as  were  limited  and  declared  b^  the  former 
settlement;  except,  that  in  the  power  to  raise  [117]  portions  for  daughters,  the  fol- 
lowing words  were  added ;  viz.  "  and  so  as  such  lease  or  leases  be  determinable  upon 
the  raising  the  said  portion  or  portions,  and  of  the  costs  and  charges  of  raising  the 
same." 

George  Evelyn,  sen.  in  pursuance  of  the  power  reserved  to  him  by  the  last  deed, 
executed  his  power  of  raising  £6000,  as  to  the  sum  of  £1500  part  thereof,  by  making 
a  mortgage  of  the  premises,  dated  the  1st  of  April  1699,  to  one  Thomas  Gregg,  for  500 
years,  for  securing  £1500  and  interest ;  which  mortgage  afterwards,  by  mesne  assign- 
ments, became  vested  in  Sir  Thomas  Pope  Blount,  and  remained  a  charge  upon  the 
estate. 

In  June  1699,  George  Evelyn,  sen.  died,  leaving  issue  the  said  John,  his  eldest  son, 
George  Evelyn,  jun.  father  of  the  appdlants,  his  second  son,  the  respondent  Edward 
Evelyn  his  third  son,  and  Richard  and  WiUiam  his  two  otiier  sons;  and  in  1703, 
.John,  his  eldest  son,  died  without  issue,  and  unmarried ;  whereupon  the  remainder 
limited  to  George  the  second  son,  came  into  possession. 

By  indenture  of  three  parts,  dated  the  22d  of  August  1720,  made  between  George 

Svelyn,  jun.  of  the  first  part,  Thomas  Garth  and  Mary  his  daughter,  of  the  second  part, 

he  respondent  James  Worslery,  and  other  trustees  since  deceased,  of  the  third  part ; 

■eciting  a  marriage  intended  between  George  Evelyn,  jun.  and  Mary  Garth,  whose 

lortion  was  agreed  to  be  £8000,  for  settling  a  suitable  jointure  on  her  and  her  issue 
■  lale ;  and  that  £8000  should,  on  failure  of  issue  male,  be  secured  to  their  daughters. — 
'^Jid  reciting  the  said  indenture  of  the  20th  of  October  1698,  and  the  recovery  thereon, 
^'nd  the  indentures  of  the  20th  and  2lBt  of  October  1698,  and  the  several  provisoes  in 
'^le  said  indentures;  it  was  witnessed,  that  in  consideration  of  the  said  marriage, 
'  ad  marriage  portion  of  £8000,  and  in  pursuance  of  the  agreement  made  for  settling 
BuitaUe  jointure  on  Mary  Garth,  the  said  George  Evelyn  tlie  younger,  by  virtue  and 
"  1  pursuance  of  the  powers  and  authorities  to  him  given,  as  well  by  the  said  recited 
^.tUement,  as  by  any  other  power  and  authority,  did  assign,  limit  and  appoint,  to 
'  .»  use  of  Mary  Garth,  for  her  life,  to  taJse  effect  after  the  death  of  the  said  George 
'  reiyn  the  younger,  as  and  for  her  jointure  and  in  bar  of  dower,  the  messuages,  lands, 
-  thee,  and  tenements,  in  Godstone,  Tandridge,  and  Bletchingly,  in  the  county  of 
f'lrry,  not  exceeding  £800  a  year,  being  suitable  to  hea-  portion. — And  the  said  in- 
^'nture  further  witnessed,  that  in  consideration  of  the  said  intended  marriage,  and 
'--'uriage  portion  paid,  and  for  the  settling  a  suitable  portion  or  portions  on  the 
■i-Mghter  or  daughters  of  him  the  said  George  Evelyn,  to  be  begotten  on  the  body  of 
i'-  B  said  'ULaxj  his  intended  wife,  in  case  of  failure  of  issue  male  of  his  body  upon  the 
'J^  dy  of  the  said  Mary  to  be  begotten  ;  or  if  the  issue  male  between  them  should  happen 
r^die,  and  there  should  be  issue  of  the  body  of  the  said  George  Evelyn,  on  the  body  of 
:::')  said  Mary,  one  or  more  daughter  or  daughters;  he  the  said  George  Evelyn,  by 
i<  *tue  and  in  pursuance  of  the  powers  and  authorities  to  him  given,  as  well  by  the 
<t '  d  recited  seUlements,  as  also  by  vir-[118]-tue  of  any  other  powers  or  authorities  to 
^'"^  given,  or  in  him  being,  did  demise,  grant,  and  lease,  to  the  respondent  James 
i^  ■  vsley,  and  the  other  trustees  since  deceased,  their  executors  and  administrators,  all 
j,yi  singular  the  lands  and  premises  therein  before  mentioned,  and  limited  to  the  said 
^ '  >y  for  her  jointure,  and  all  other  the  manors,  lands,  and  hereditaments,  in  the  said 
;;->'ited  indentures  of  settlement  comprised  and  limited  to  the  said  George  Eveljm 
^::^  younger,  for  his  life ;  to  hold  the  said  premises  to  the  said  trustees,  their  executors 
I  administrators,  for  the  term  of  500  years,  to  commence  and  take  effect  from  and 

.["■Tif  the  failure  of  issue  male  of  the  body  of  the  said  George  Evelyn  the  younger,  to 
,'.»')egotten,  and  from  thence  next  ensuing,  and  fully  to  be  com  pleat  and  ended  with- 

.,v  impeachment  of  waste ;  but  without  any  prejudice,  and  subject  to  the  jointure  of 

aaid  Mary  his  intended  wife ;  at  the  yearly  rent  of  a  pepper-corn  during  the  said 

^i;.lt,  at  the  feast  of  St.  Michael  the  Archangel,  if  the  same  ^ould  be  demanded,  upon 

y  trusts,  and  for  the  purposes,  and  under  the  provisoes  therein  after  mentioned; 
^,  upon  trust,  that  if  there  should  be  failure  of  issue  male  of  the  body  of  the  said 
^^^.-.rge  Evelyn  the  younger,  on  the  body  of  the  said  Mary  begotten,  and  the  same 
""■^  ;  tge  Evelyn  should  have  one  or  more  daughter  or  daughters  of  his  body,  begotten 
'^iie  body  of  the  said  Mary  his  intended  wife ;  that  then  the  said  trustees,  and  the 
:  .jrivor  of  them,  and  the  executors  and  administrators  of  such  survivor,  should  and 
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might,  out  of  the  rents,  issues,  and  profits  of  the  said  messuages,  lands,  teneiaaiti, 
hereditaments,  and  premises,  to  tJiem  limited  for  the  term  of  500  years  as  aformid, 
or  by  sale,  mortgage,  or  lease  thereof,  or  of  any  part  or  parcel  thereof,  for  all  or  un 
part  of  the  said  term,  or  by  all  or  any  of  the  said  ways  and  means,  or  by  aajodw 
ways  or  means,  as  to  them  in  their  discretion  should  seem  meet,  aa  aeon  as  conTeoiently 
mi^t  be  after  the  decease  of  the  said  Greorge  Evelyn  the  younger,  or  in  his  lif&time, 
if  he  should  think  fit  to  have  the  same  sooner  raised,  and  so  direct,  levy,  and  raiae  ibe 
sum  of  £8000,  for  the  portion  or  portions  of  such  daughter  or  daughters,  to  be  j»i4 
to  her  or  them,  and  equally  divided  among  them,  if  more  than  one,  share  and  sLw 

alike : With  a  proviso,  tliat  tlie  said  term  of  500  years  should  in  no  sort  prejudia 

the  jointure ;  and  that  immediately  after  the  raising,  paying,  and  discharginfr  tiie 
said  £8000,  together  with  all  costs  and  charges  which  should  be  expended  in  ruiivg 
the  same,  the  said  term  should  cease  and  determine. 

The  marriage  took  effect,  and  on  the  20tli  of  June  1724,  George  Evely^i,  jun-dieii 
intestate,  without  issue  male ;  but  leaving  Mary  his  widow,  and  the  appellants  his  only 
daughters.  Whereupon  Mary  the  widow  (who  afterwards  married  Charles  Bwne. 
esq.)  procured  letters  of  administration  of  her  said  husband  G«orge  Evelyn's  penootl 
estate,  and  entered  on  the  estates  limited  to  her  in  jointure;  and  the  respoodect 
Edward  Evelyn,  entered  upon  tlie  rest  of  the  estate  not  limited  in  jointure,  butoiB- 
prised  in  tlie  said  term  of  600  years,  for  raising  the  daughters  portions,  and  bectse 
[119]  seised  in  reversion  of  tlie  estate  limited  in  jointure  on  Mrs.  Boone,  alter  ba 
death,  for  such  estate  as  was  limited  to  him  hy  virtue  of  the  settlements  in  Octobs 
1698. 

In  Michaelmas  term,  1725,  the  appellants  exhibited  their  bill  in  Chancery  agiiut 
the  respondents,  and  also  against  Thomas  Garth,  James  Worsley,  and  Thomas  Gr^. 
the  then  surviving  trustees  in  the  settlement  of  August  1720,  praying,  that  the  trw- 
tees  might  execute  the  said  trusts,  by  raising  the  £8000,  in  such  manner  as  by  tbeuid 
settlement  was  directed  for  the  appellants  portions ;  and  that  the  same  mig^t  be  plio' 
out  at  interest,  and  such  interest  applied  for  their  maintenance.  To  wliich  bill  tk 
defendants  Garth  and  Gregg  put  in  a  joint  answer,  and  the  defendant  Garth  thentK 
submitted  to  act  in  the  trust;  but  the  defendant  Gregg  desired  to  be  dischsr^ 
thereof ;  and  the  defendant  Worsley  did  the  same  by  his  answer.  But  the  defendJut 
Edward  Evelyn  insisted  by  his  answer,  that  this  £8000  was  only  to  be  raised  out  af 
the  rents  and  profits,  when  the  t«rm  came  into  possession. 

Soon  afterwards,  the  respondents  Edward  and  James  Evelyn  his  son  exhibited  i 
cross-bill  against  the  appellants,  and  against  the  said  Mary  Boone,  the  widow  and  ad- 
ministratrix of  the  said  George  Evelyn  jun.  and  the  trustees,  and  also  ag»nst  Sii 
Thomas  Pope  Blount,  the  mortgagee  of  tlie  said  estates  for  £1500,  in  order  to  hsn 
an  account  of  the  said  George  Evelyn's  personal  estate ;  and  that  the  surplus  thoraH. 
after  his  debts  paid,  might  be  applied  in  exoneration  of  the  said  mortgage  of  £1&0& 
and  to  have  a  discovery  of  the  settlements  and  writings  of  the  family  come  to  the  hsadi 
of  Mrs.  Boone,  after  her  late  husband's  death. 

These  causes  being  at  issue,  came  on  to  be  heard  before  the  Master  of  the  Bo&> 
in  the  absence  of  the  Lord  Chancellor,  upon  the  27th  of  May  1728;  when  it  wwd^ 
dared,  that  the  power  in  the  deeds  of  the  20th  and  2l8t  of  October  1698,  was  i« 
executed ;  and  it  was  ordered,  tjiat  it  should  be  referred  to  the  Master,  to  enquire  id* 
the  value  of  the  estate  in  jointure  to  the  defendant  Mary,  and  the  value  of  the  eMK 
not  in  her  jointure;  and  his  Honour  reserved  all  further  directi<Mi8,  till  after  tk 
Master's  report. 

The  Master,  by  his  report,  dated  tlie  I7th  of  December  1729,  stated  the  yearly  »•!« 
of  the  estate  limited  in  jointure  to  amount  to  £803  a  year,  for  some  part  whereof  A( 
tenants  were  to  pay  taxes ;  and  that  the  annual  payments  thereout  amounted  v 
£4  15b.  a  year ;  and  that  tiie  estate  not  in  jointure  amounted  to  £9 1  5b.  a  year  onlj. 

Afterwards  tJie  respondents  Edward  Evelyn  and  James  his  son  apprehending  tki*> 
the  declaration  which  had  been  inserted  in  drawing  up  tlie  decree  made  br  Ik 
Master  of  the  Rolls,  that  the  power  was  well  executed,  might  be  construed  to  men. 
not  only  that  the  term  in  the  deed  of  the  22d  of  August  1720,  was  well  raised,  buttbi 
the  trusts  of  it  were  well  declared  ;  were  advised  to  prefer  their  petition  of  appeslu 
the  Lord  Chancellor,  against  that  part  of  the  decree ;  and  they  accordingly  obUiMl 
an  order  for  re-hearing  both  tlie  causes  as  to  that  particular,  at  tiie  same  [120]  Q* 
that  they  were  to  be  heard  on  the  Master's  report  for  further  directions. 
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The  cauaee  came  to  be  heard  before  the  Lord  Chanodlor  King,  oo.  the  19th  and  20th 
)f  July  1730 ;  when  his  Lordship  was  pleased  to  desire  the  assistance  of  the  Lord 
]}uef  Justice  Raymond,  and  the  Master  of  the  Rolls. 

And  accordingly,  on  the  26th  and  27th  of  October  fdlowing,  the  causes  were  heard 
Mfore  the  Lord  Chancellor,  assisted  as  aforesaid ;  when,  after  a  full  hearing,  the 
}Durt  declared,  they  would  take  time  to  consider  of  the  matters  in  question :  Which 
hey  did,  till  the  4th  of  February  1731 ;  when  the  causes  standing  in  the  paper  for 
udgment,  the  Lord  Chancellor,  the  Lord  Chief  Justice  Raymond,  and  the  Master  of 
he  Rolls,  declared  their  opinions  unanimously,  that  the  £1500  mortgage,  being  origi- 
lally  a  charge  on  the  real  estate,  the  personaj  estate  of  George  Evelyn  the  son,  ought 
lot  to  be  applied  to  pay  off  the  said  mortgage ;  and  that  the  £8000  claimed  by  the  ap- 
>dlsDt8,  ought  not  to  be  raised  by  sale  or  mortgage  of  the  said  term  of  500  years, 
rrantod  by  the  said  settlement  of  the  22d  of  August  1720,  of  the  said  trust  estete, 
>ut  only  out  of  the  rents  and  profits  arising  out  of  the  said  trust  estete ; 
tnd  thereupon  it  was  (among  other  things)  ordered,  that  so  much  of  the  respondents 
iroes-bill  as  related  to  the  exoneration  of  the  said  mortgage  on  the  real,  and  to  have 
he  same  paid  out  of  the  personal  estete,  should  be  dismissed  with  costs ;  and  decreed, 
hat  the  said  £8000,  for  the  appellants  portions,  should  be  raised  out  of  the  rente  and 
trofits  of  the  trust  estate;  and  the  defendant  James  Worsley,  the  surviving  trustee  in 
he  setdement,  declining  to  act,  the  Master  was  to  appoint  new  trustees;  and  the  de- 
endant  Worsley  was  to  assign  to  them,  with  a  power  for  them  to  cut  down  timber 
nm  the  premises,  with  the  Master's  approbation:  And  the  reepondent  Edward 
Svelyn  was  to  account  before  the  Master,  for  the  rente  and  profite  of  the  trust  estete 
n  his  possession ;  and  what  upon  the  balance  of  such  account  should  appear  to  have 
leen  received  by  him,  he  was  to  pay  the  same  to  the  new  trustees,  towards  satisfaction 
if  the  said  £8000,  and  deliver  possession  of  the  trust  estete  to  them,  and  they  were  to 
eceive  the  growing  rente  and  profite  thereof,  and  also  of  the  estetee  in  jointure,  to 
ilrs.  Boone,  when  they  should  fall  in,  during  the  remainder  of  the  said  500  jrears 
erm,  till  the  remainder  of  the  said  £8000  was  raised  thereout ;  and  all  parties  were 
0  be  paid  their  coste  in  the  original  cause,  out  of  the  profite  of  the  trust  estete 

From  so  much  of  this  decree,  as  declared  that  the  £8000  ought  not  to  be  raised  by 
ale  or  mortgage  of  the  500  years  term,  but  only  out  of  the  rente  and  profite  of  tlie 
rust  estete,  the  present  appeal  was  brought ;  and  on  behalf  of  the  app^ante  it  was 
>rgued  (C.  Talbot,  T.  Lutwyche),  that  the  £8000  for  their  portions,  became  due  upon 
he  death  of  George  Evelyn,  the  son,  without  issue  male,  and  was  no  more  than  l^eir 
oother's  portion.  That  there  was  no  particular  method  of  raising  the  same,  pre- 
cribed  by  the  power  in  the  settlement  of  October  1698,  any  oiJierwise  than  by  giving 
•  power  to  George  to  [121]  make  leases,  without  impeachment  of  waste,  for  raising 
tortious  for  daughters ;  but  the  settlement  did  not  direct,  that  these  portions  should 
le  raised  by  rents  and  profits,  or  in  any  other  particular  method,  and  therefore  the 
rustees  were  left  to  do  it  in  the  most  effectual  way ;  and  since  no  particular  method 
ras  thereby  directed,  the  methods  which  were  particularly  mentioned  in  the  execution 
if  the  power,  by  George  Evelyn,  the  son,  were  very  reasonable.  That  in  cases  where 
)ortions  have  been  expressly  directed  to  be  raised  by  rente  and  profite  of  a  term  for 
'ears,  Courto  of  Equity  have  frequently  directed  the  term  to  be  sold  or  mortgaged  for 
he  raising  such  portions,  especially  if  they  could  not  be  raised  in  a  reasonaUe  time  by 
my  other  method ;  and  in  this  case,  there  being  but  £91  5b.  per  ann.  not  covered  by  the 
ointurev  there  was  no  probability  of  raising  the  portions  under  a  great  number  of 
«ars,  and  but  by  small  sums.  That  there  was  no  difference  between  the  power  in  the 
ettlement  of  the  20th  of  October  1698,  and  that  of  the  2lBt  of  October  1698,  save  only, 
hat  in  the  latter  it  was  added,  "  that  the  lease  should  determine  and  be  void,  upon 
aising  the  portions ;"  and  from  thence  it  was  inferred,  that  the  portions  could  not  be 
aised  by  mortgage  or  sale,  because,  as  soon  as  the  money  was  paid,  the  lease  would  be 
oid.  But  it  was  hoped,  that  no  such  inference  could  reasonably  be  made  from  these 
rords,  and  that  the  meaning  of  them  could  only  be,  when  the  land,  or  the  reversion, 
lad  answered  the  portions ;  for,  if  the  sale  or  mortgage  was  defeated,  the  portions 
ould  not  be  said  to  be  raised.  If,  however,  this  was  an  objection  as  to  the  lands  com- 
irised  in  that  settlement,  it  did  not  hold  as  to  the  lands  comprised  in  the  other,  nor 
irevent  the  portions  from  being  raised  by  sale  or  m<Mrtgage  of  those  lands.  That  the 
laughters  had  no  maintenance  provided  for  them,  and  tiierefore  their  portions  ought 
0  vest,  and  be  immediately  raised  upon  their  father's  death,  without  issue  male.  That 
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portions  ought  regularly  to  be  raised  in  entire  and  gross  sums,  to  answer  the  md  for 
which  they  are  given ;  whereas,  in.  the  present  case,  they  were  decreed  to  be  raised  ty 
small  sums,  out  of  rents  and  profits,  so  that  the  appdlants  might  be  forced  to  spwd 
the  principal  for  their  bare  subsistence,  and  might  very  probably  wait  so  lon^,  u 
never  to  have  the  real  use  and  benefit  of  them  ;  which  could  never  be  the  intention  of 
the  marriage  agreement,  or  of  the  power  vested  in  and  executed  by  their  fath^'.  It 
was  therefore  hoped,  that  the  decree  would  be  varied  in  the  particulars  complained  (^ 
and  that  the  portions  of  £8000,  with  interest  for  the  same,  from  the  time  of  Geoige 
Evelyn's  death,  would  be  directed  to  be  raised  by  sale  of  tlie  lands  comprised  in  die 
600  years  term,  or  a  sufScient  part  thereof. 

In  support  of  the  decree  it  was  contended  (P.  Yorke,  D.  Ryder),  that  there  was  no 
ground  to  raise  these  portions  by  sale  or  mortgage,  either  upon  the  foot  of  the  original 
powers  reserved  by  the  deeds  of  October  1698,  or  even  of  the  eiecution  of  those  ponren, 
by  the  deed  of  August  1720.  For,  with  respect  to  the  jointure  lands,  which  ■«« 
&l-[122]-mo8t  the  whole  of  the  estate,  the  term  of  500  years  was  a  mere  reversionaij 
term,  to  take  effect  after  the  death  of  a  young  jointress ;  and  a  sale,  or  even  mortgage 
of  it,  at  present,  (in  which  case  the  interest  would  be  adding  to  the  principal  during 
all  her  life),  would,  with  the  £1500  mortgage,  possibly  swallow  up  the  whole  value  of 
the  term,  and  leave  only  a  naked  reversion  in  the  heir  male,  never  to  take  effect  is 
possession,  till  after  the  expiration  of  500  years,  and  therefore  nothing  bat  dit 
plainest  intention  of  the  parties  who  had  the  absolute  power  of  disposing  of  this 
estate,  could  warrant  such  a  proceeding ;  but  instead  of  any  such  apparent  inteet,  a 
contrary  one  was  manifest  upon  the  very  face  of  the  deeds.  That  the  only  method 
prescribed  by  tlie  deeds  of  October  1698,  for  raising  the  portions,  was,  by  making 
leasee  without  impeachment  of  waste,  the  most  natural  meaning  of  which  was,  to 
raise  them  out  of  the  rents,  or  by  felling  timber ;  but  there  were  no  words  which  im- 
ported, that  they  should  be  raised  by  sale  or  mortgage,  or  any  general  words,  whicli 
are  commonly  inserted  as  words  of  course,  where  a  general  power  of  raising  is  is- 
tended,  and  were  expressly  so  in  these  very  settlements,  as  to  the  method  of  rainng 
the  sum  of  £6000  for  George  Evelyn  the  elder,  which  was  intended  to  be  raised  in  all 
events,  if  he  pleased.  That  in  tliis  case  there  was  no  particular  time  appointed  when 
the  portions  were  to  be  raised,  which,  therefore,  wae  left  to  be  determined  by  tl» 
nature  of  the  estate,  and  the  necessities  of  the  children.  The  eldest  of  the  appeUanu 
was  under  five  years  old  when  the  bill  was  brought ;  and  it  could  hardly  be  imagined, 
to  have  been  the  intent  of  ttie  grandfather,  who  was  taking  so  much  care  to  secure  a 
family  estate  in  the  male  line,  tliat  all  his  care  should  be  defeated,  and  the  eitate 
taken  away  from  the  family  (as  it  certainly  must,  in  effect,  by  a  sale  or  mortage  of 
this  reversionary  term)  in  order  to  raise  portions  for  grand-daughters,  who  did  not  yet 
and  possibly  never  might,  want  them ;  and  which,  if  they  should  happen  to  die  while 
incapable  of  disposing  of  them,  or  intestate,  would  go  to  the  mother,  or  her  second 
husband.  That  no  time  being  expressly  appointed  for  the  payment  of  these  portioms. 
the  consideration  of  the  estate  from  whence  they  were  to  arise  pointed  out  the  time, 
viz.  when  that  estate  naturally  furnished  a  fund  for  it ;  that  is,  when  it  should  caas 
into  possession.  Tliat  by  the  express  words  of  tlie  proviso  in  the  second  settleoeot  of 
1698,  the  term  to  be  created  for  raising  tlie  portions  was  to  cease  and  determiDe  *i 
soon  as  the  portions  were  raised  ;  but  this  could  not  be,  if,  after  those  sums  were  raised, 
and  the  children  paid,  the  term  was  still  to  subsist  for  the  benefit  of  a  purchaser  or 
mortgagee ;  neither  was  it  possible  for  the  term  to  cease,  upon  raising  the  portions  in 
any  other  sense  or  way,  than  by  raising  them  from  out)  of  the  growing  profits :  And  this 
proviso  was  expressly  inserted  in  the  settlement  of  1720,  and  extended  to  the  whole 
term.  Besides,  the  daughters  were  not  even  now  unprovided  for,  for  they  had  two 
thirds  of  their  father's  personal  estate,  which,  by  the  schedules  annexed  [123]  to  the 
mother's  answer,  appeared  to  be  considerable;  and  they  would  also,  on  the  foot  of  the 
decree,  as  it  now  stood,  have  the  growing  profits  of  the  residue  of  the  estate  not  in 
jointure,  besides  the  support  and  assistance  of  their  motlier,  who  had  an  ampk 
jointure.  It  was  therefore  hoped,  that  the  decree  would  be  a£Bnued,  and  the  appeal 
dismissed  with  costs. 

After  counsel  on  both  sides  were  partly  heard  upon  this  appeal,  they  informed  the 
House,  that  all  the  parties  capable  of  consenting  were  come  to  an  agreement,  and  that 
the  same  was  put  into  writing  and  signed  by  them ;  and  it  was  submitted  to  their 
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LordshipB,  if  the  same  was  thought  proper,  to  dismiss  the  appeal,  but  without  preju- 
dice to  the  bringing  another,  in  case  an  act  of  Parliament  could  not  be  obtained,  as 
in  the  agreeiment  mentioned.  Whereupon  the  written  agreement  was  delivered  in 
and  read  by  ihe  Clerk,  as  follows : 

"  Agreed,  that  the  whole  estates  comprised  in  the  recovery  and  deed  of  the  20th 
of  October  1698,  to  lead  the  usee  thereof,  and  in  the  deeds  of  lease  and  release  of  the 
20th  and  21st  of  October  1698,  mentioned  in  the  pleadings  in  this  cause,  whereof  the 
greatest  part  is  settled  on  Mrs.  Boone  in  jointure,  and  in  her  possession,  and  the  resi- 
due, being  £91  Ss.  per  ann.  in  the  possession  of  Mr.  Edward  Evelyn,  together  with  the 
adrowsou  of  the  parish  church  of  Godstone,  in  tbe  county  of  Surry,  be  sold  to  Mr. 
Boone  for  £24,000,  to  be  paid  as  soon  as  an  act  of  Parliament  can  be  obtained  for 
confirming  tiiis  agreement,  and  proper  conveyances  of  the  said  estates  to  Mr.  Boone 
and  his  heirs  shall  be  executed  by  all  proper  parties :  That  out  of  the  aaid  sum  of 
£24,000  Mr.  Boone  and  Mrs.  Boone,  his  wife,  shall  be  allowed  £8000  for  her  jointure, 
and  the  appellants  shall  have  £5500,  equally  to  be  divided  between  them,  in  satisfac- 
tion of  their  portions  provided  by  the  settlement  of  the  22d  of  August  1720,  made  on 
their  father  and  mother's  marriage ;  and  the  same  shall  be  placed  out  on  government 
or  real  security,  for  their  benefit  during  their  respective  minorities,  or  until  they  shall 
severally  marry,  and  shall  then  be  paid  to  them  respectively ;  and  if  all  or  any  of  them 
^all  die  before  her  or  their  ages  of  21  years  and  unmarried,  the  share  of  such  daughter 
or  daughters,  so  happening  to  die,  shall  be  paid  to  her  or  tlieir  respective  executors  or 
administrators:  And  that  the  sum  of  £1500  shall  be  allowed  to  Mr.  Boone,  for  the 
mortgage  made  by  (Jeorge  Evelyn,  the  appellants  grandfather,  on  the  said  estate, 
which  was  vested  in  Sir  Thomas  Pope  Blount  by  mesne  assignments,  and  is  now  vested 
in  trustees  for  Mr.  Boone:  And  that  £1000  more  of  the  said  £24,000  be  laid  out  in 
lands,  and  settled  on  Mr.  Richard  Evelyn  for  life;  with  remainder  to  his  first  and 
other  sous  in  tail  male;  with  remainder  to  William  Glanwill,  esq.  in  tail  male;  with 
remainder  to  Richard  Evelyn  the  fatlier,  and  tlie  heirs  of  his  body,  for  his  consent  to 
the  sale  of  the  said  estate ;  remainder  to  the  said  Edward  Evelyn,  and  his  heirs :  That 
the  profits  of  the  said  lands  [124]  of  £91  58.  per  ann.  in  tlie  possession  of  Mr.  Edward 
Evelyn  as  aforesaid,  and  which  have  been  received  by  him  since  the  death  of  the  ap- 
pellants father,  or  which  shall  be  received  thereout,  till  the  said  sale  shall  be  com- 
pleated,  be  applied  towards  the  costs  of  all  parties ;  and  if  the  same  shall  not  be  suffi- 
cient for  that  purpose,  that  so  much  as  shall  be  wanting  shall  be  paid  by  the  said 
Edward  Evelyn :  And  that  the  residue  of  the  said  purchase  money  be  invested  in  a 
purchase  of  lands  and  tenements  of  inheritance,  to  be  settled  on  the  respondent 
Edward  Evelyn  for  life;  remainder  to  trustees  to  preserve  contingent  usee;  re- 
mainder to  his  first  and  other  sons  in  tail  male ;  with  such  remainders  over,  and  under 
and  subject  to  suoh  powers,  clauses,  provisoes  and  agreements,  as  are  mentioned  and 
contained  in  the  said  deeds  of  the  20th  and  21st  of  October  1698,  touching  the  said 
estates,  hereby  agreed  to  be  sold ;  and  in  tlie  mean  time,  tiU  a  proper  purchase  be 
found,  be  placed  out  at  interest  in  the  names  of  trusteies,  upon  trusty  to  be  laid  out  in 
such  purchase  as  aforesaid,  and  in  the  mean  time,  the  interest  to  go  to  the  same  usee  as 
the  profits  of  the  lands  to  be  purchased  ought  to  be  applied :  That  all  parties  con- 
cerned, do  join  in  using  their  best  endeavours  to  procure  an  act  of  Parliament,  for 
sale  of  the  said  estates  to  the  said  Mr.  Boone,  for  the' said  sum  of  £24,000,  and  for 
applying  the  said  £24,000  to  the  uses  and  for  the  purposes  aforesaid:  That  in  the 
mean  time,  application  be  made  to  the  Right  Honourable  the  House  of  Lords,  tliat  the 
further  hearing  this  cause  upon  the  app^,  may  be  adjourned  to  the  nest  session  of 
Parliament." 

It  was,  however,  ordbrkd,  that  tlie  appeal  should  be  dismissed ;  but  without  pre- 
judice to  tlie  bringing  another,  in  case  the  said  agreement  should  not  be  perfected*. 
(Jour.  vol.  24.  p.  280.) 

*  The  agreement  was  afterwards  confirmed  by  act  of  Parliament,  7  Geo.  2. — 
2  Cox's  P.  Wms.  673  n. 
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[125]  Case  15. — Lewis  Pughe,  et  Ux., — Appellants;  Thomas  Duke  of 
Leeds,  and  others, — Respondents  [15th  March  1780]. 

By  settlement  on  the  marriage  of  G.  E.  and  E.  M.  a  term  of  600  jean  m 
created  to  raise  portions  for  daughters ;  by  wliich  it  was  provided  that  in  a» 
there  should  be  but  one  daughter,  the  sum  of  £5000  should  be  raised  for  lodi 
only  daughter,  to  be  paid  at  18  or  day  of  marriage,  with  maintraanoe  in  lk 
meanwhile.  And  there  was  a  proviso  in  the  settlement,  that  in  case  tia 
daughters  should  be  advanced  with  portions  in  money  or  lands,  equal  in  nlu 
to  the  portions  thereby  provided,  in  the  lifetime  of  G.  E.  or  he  should  gire 
or  leave  them  money  or  lands  not  equal  in  value,  the  trustees  should  nim 
only  so  much  as  should  make  the  money,  or  value  of  the  lands  ao  given,  eqnil 
to  the  portions  provided.  The  appellant  Elizabeth,  being  the  only  daughter 
of  the  marriage,  attained  her  age  in  her  father's  life-time;  who  many  jeui 
(26)  afterwards,  being  possessed  of  £5000  East  India  annuities,  which  be 
had  saved  from  the  income  of  the  estate,  transferred  them  to  the  appdlftK 
Elizabeth  then  a  widow. — A.  bill  was  filed,  and  the  cause  was  heard  b^re 
Ld.  Bathurst;  in  which  there  was  a  decree  in  favour  of  the  appellant  far  ha 
portion  of  £5000,  with  interest  from  her  father's  death ;  the  question  of  Mti*- 
faction  not  being  then  before  the  Court. — ^The  respondents  afterwards  exhibited 
their  bill  of  review,  stating,  that  since  the  former  decree  they  had  discovered 
that  G.  E.  had  transferred  to  the  appellant  these  East  India  Annuities  in 
part  of  her  portion.  On  the  hearing  of  that  cause  it  was  declar^i  bj  tk 
Chancellor,  that  the  annuities  were  to  be  considered  as  having  been  so  trim- 
ferrcd  in  part  satisfaction  of  the  portion,  and  he  therefore  varied  tbe  former 
decree  so  far. — ^This  appeal  was  then  brought  in  Parliament  against  the  fir« 
decree,  on  the  question  of  the  time  of  payment  by  which  the  interest  was  to  be 
regulated ;  and  against  the  second,  on  the  question  of  satisfaction. 
The  DECREKS  (which  were  both  of  them  made  by  Ld.  Bathurst,  C.)  ven 

AFFIRMED. 

As  to  the  question  of  interest,  see  ante.  Note  to  Case  9  ;  and  see  also  Cs.  1 
10.  14;  and  for  other  cases  of  satisfaction,  ante,  Ca.  4.  11. 

See  1  Bro.  C.  R.  67.  in  n. 

In  Michaelmas  term  1738,  the  respondent,  the  Duke  of  Leeds's  late  wife,  thai  Ladj 
Mary  Godolphin,  by  Francis  late  Earl  Godolphin,  her  father  and  next  friend,  togetbtf 
with  the  said  Francis  Earl  Godolphin,  and  Sir  John  Evelyn,  baronet,  surriTis^ 
Executors  of  Henrietta  late  Duchess  of  Marlborough,  deceased,  late  mother  of  the  re- 
spondent the  Duke  of  Leeds's  said  late  wife,  in  trust  for  her,  together  with  Ellen 
Godolphin,  spinster,  Sarah  Daviee,  widow,  and  Richard  Davies.  gentleman,  crediton 
of  Samuel  Edwards,  esquire,  deceased,  exhibited  their  bill  in  the  Court  of  Chanoerr 
against  Godolphin  Edwards  Esquire,  and  John  Spicer,  gentleman,  executors  of  theiud 
Samuel  Edwards,  the  Governor  and  Company  of  the  Bank  of  England,  Thomu 
Edwards,  Alice  Edwards,  John  Langley,  and  Henry  Wood,  trustees  named  in  thevilof 
the  said  Samuel  Edwards,  deceased,  Thomas  Lord  Onslow,  Robert  Pennant,  gentlemaB> 
and  Montague  Earl  of  Abingdon  and  Mary  Countess  of  Abingdon  his  wife,  tittrtt/y 
praying,  amongst  other  things,  an  account  of  the  said  Samuel  Edwards's  real  and 
personsd  estate,  and  to  be  paid  their  several  debts  and  demands  set  forth  in  die  bUL 
and  to  have  the  trusts,  created  by  the  will  and  codicil  of  the  said  Samuel  Edwards, 
carried  into  execution ;  to  which  bill  all  [126]  the  defendants  appeared,  and  pot  in 
their  answers,  and  issue  was  joined,  and  witnesses  examined,  and  the  cause  tu  eet 
down  to  be  heard ;  but  before  the  hearing  thereof,  the  respondent,  the  Duke  of  Leedi. 
and  his  said  late  wife,  intermarried,  whereby  the  cause  as  to  them  abated  ;  but  th 
afterwards  duly  revived. 

The  said  Mary  Countess  of  Abingdon,  by  her  next  friend,  in  Trinity  t«rm  173S, 
exhibited  her  bill  in  the  Court  of  Chancery  against  the  said  Godolphin  Edwards,  John 
Spicer,  the  Governor  and  Company  of  the  Bank  of  England,  tlie  respondent  the  Dvikt 
of  Leeds's  said  late  wife,  by  her  then  name  of  Lady  Mary  Godolphin,  the  said  Franci* 
Earl  Godolphin,  Sir  John  Evelyn,  Thomas  Edwards,  and  Alice  Edwards,  John  Lang- 
ley,  Henry  Wood,  Samuel  Edwards,  and  Montague  Earl  of  Abingdon,  pravinp. 
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imongst  other  tilings,  that  proper  directions  might  be  given  to  the  executors  and 
x-\i8teee  of  the  said  Samuel  Edwards  for  the  due  execution  of  their  trust ;  to  which 
>ill  the  several  defendants  put  in  their  answers,  and  that  cause  was  also  at  issue. 

The  said  John  Spicer,  in  Hilary  term  173&-9,  exhibited  his  bill  against  the  said 
tfontague  Earl  of  Abingdon  and  Mary  Countess  of  Abingdon  his  wife,  tlie  said 
tf&ry  Duchess  of  Leeds,  late  wife  of  the  respondeat  the  Duke  of  Leeds,  by  her  then 
isjne  of  Lady  Mary  Godolphin,  the  said  Francis  Earl  Godolphin,  Sir  John  Evelyn, 
\sxn  Coney,  Mary  Wingfield,  Francis  Bowdler,  Robert  More,  esquire,  the  said  Sam- 
lel  Edwards,  Ellen  Grodolphin,  Sarah  Davies,  Richard  Davies,  Edward  Lloyd 
J-wyllym,  the  Grovemor  and  Company  of  the  Bajik  of  England,  Godolphin  Edwards, 
rhomas  Edwards,  John  Langl^,  and  Henry  Wood,  praying,  amongst  other  things, 
iiat  the  real  and  other  estates,  devised  to  be  sold  by  the  said  Samuel  Edwards,  for 
payment  of  his  debts,  might  be  sold  ;  and  that  all  proper  parties  might  join  in  such 
Mile,  and  thereout  make  good  and  pay  the  several  debts  of  the  creditors  of  the  said 
:e8tator,  and  might  carry  the  trusts,  created  by  his  will  and  codicil,  into  execution. 

The  several  defendants  put  in  their  answers  to  the  said  bill,  and  that  cause  was 
ilso  at  issue;  and  on  tho  27tii  day  of  October  1740,  all  the  said  causes  came  on  to  be 
lectrd  before  the  Lord  Chancellor  Hardwick ;  when  his  Lordship  declared  the  will  and 
:o<licil  of  the  said  Samuel  Edwards  well  proved,  and  decreed  that  the  same  should  be 
sstaUished,  and  the  trusts  thereof  performed  and  carried  into  execution ;  and  that 
■Jtio  reversion  in  fee  of  the  estates  comprized  in  the  settlement  made  on  the  marriage 
yt  the  said  Godolphin  Edwards,  of  the  23d  of  April  1724,  and  in  the  articles  of  the 
3th  of  October  1737,  whereby  certain  premises  at  Presthorpe  were  agreed  to  be  limited 
x>  the  same  uses,  was  vested  in  the  testator  Samuel  Edwards,  and  passed  by  his  codi- 
;il ;  and  in  case  the  money  arising  by  the  several  funds  mentioned  in  the  decree 
should  not  be  sufficient  to  pay  what  should  be  found  due  to  the  testator's  creditors* 
theoi  it  was  ordered  that  the  said  reversion  in  fee  should  be  also  sold,  with  the  appro* 
b&tion  of  the  master,  wherein  all  proper  parties  were  to  join,  and  the  money  arising 
by  such  sale  was  to  be  applied  in  satisfaction  of  such  of  the  testator's  debts  as  should 
remain  unsatisfied,  in  like  [127]  manner  as  was  before  directed  touching  the  rents 
and  profits  of  the  real  estate;  and  in  case  t^ere  should  be  any  surplus  of  money, 
arising  by  sale  of  any  of  the  said  estates,  remaining  after  payment  of  the  said 
testator's  debts,  then  the  consideration  how  the  same  should  be  applied  was  reserved 
till  after  the  Master  had  made  his  report 

Several  proceedings  were  had  in  consequence  of  the  said  decree,  and  divers 
reports  made  by  the  Master ;  and  all  the  funds  liable  to  the  payment  of  the  said 
Samuel  Edwards's  debts  were  duly  applied,  as  far  as  the  same  would  extend,  except 
the  said  reversionary  interest,  and  a  small  balance  remaining  in  the  hands  of  the 
accountant  general  of  the  Court  of  Chancery,  and  a  small  copyhold  estate  hdd  of  the 
manor  of  Doddinghurst  Hall  in  Essex ;  but  a  large  part  of  the  debts  of  the  said 
Samuel  Edwards,  and  particularly  the  debts  due  to  the  respondents  in  the  several 
rights  after  mentioned,  remained  unsatisfied. 

Since  pronouncing  the  decree,  the  respondent  the  Duke  of  Leeds's  late  wife  died, 
having  duly  made  her  will,  and  appointed  the  Duke  sole  executor  and  residuary 
legatee ;  and  soon  after  her  death,  he  proved  the  same  will,  and  took  upon  himself 
the  execution  tiiereof . 

Sir  John  Evelyn  died  in  the  life-time  of  the  Francis  Earl  Godolphin ;  and  the  said 
Francis  Earl  Godolphin,  who  was  the  surviving  executor  of  Henrietta  late  Duchess  of 
Marlborough,  also  died,  having  duly  made  his  will,  and  thereof  appointed  the  re- 
spondent Francis  Lord  Godolphin  sole  executor  and  residuary  legatee;  and  soon 
after  his  death,  the  said  respondent  duly  proved  his  said  will,  and  took  upon  himself 
the  execution  thereof. 

Mary  Countess  of  Abingdon  also  died,  having  made  her  will,  and  thereof  ap- 
pointed Francis  Annesley,  esq.  and  George  Speke,  esq.  executors,  and  Nicholas  Gould, 
esq.  residuary  legatee;  and  the  said  Francis  Annesley  died  without  having  proved 
the  said  will ;  and  the  said  George  Speke  renounced  the  execution  thereof ;  and  there- 
upon liters  of  administration,  with  the  said  will  annexed,  were  granted  unto  the 
said  Nicholas  Gould,  the  residuary  legatee. 

Nicholas  Gould  afterwards  died  intestate ;  and  letters  of  administration,  as  well 
of  his  effects,  as  of  the  effects  of  the  said  Mary  Countess  of  Abingdon,  with  her  will 
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annexed,  left  unadministered  by  the  said  Nicholas  CSould,  were  granted  unto  HuaKf, 
the  widow  of  the  said  Nicholas  Gould,  who  afterwards  intermarried  witb  James 
Buller,  jun.  esq.  since  also  deceased ;  and  the  said  Hussey  Buller  also  died  intestate: 
and  letters  of  administration,  as  well  of  the  eSeots  of  the  said  Maty  ConnteK  of 
Abingdon,  witiii  her  wiU  annexed,  left  unadministered  by  the  said  Nicholas  Gould 
and  Hussey  Buller,  as  also  of  the  effects  of  the  said  Nicholas  Gould,  left  unadmini- 
stered by  tiie  said  Hussey  his  late  wife,  have  been  granted  to  the  respondeut  Getx^ 
Gould. 

Ellen  Godolphin  also  died,  having  made  her  will,  and  thereof  appointed  Robert 
Hoblyn,  esquire,  sole  executor,  who  duly  proved  the  same ;  and  the  said  Robert  HoUtd 
afterwards  died,  having  made  his  [128]  will,  and  thereof  appointed  the  respondeat 
Mury  Quicke,  then  Mary  Hoblyn,  his  wife,  sole  executrix,  who  duly  proved  the  lame^ 
and  took  upon  herself  ^e  execution  thereof. 

Godolphin  Edwards,  who  was  the  surviving  executor  of  the  said  Samuel  Edwards, 
the  testator,  is  since  also  dead  without  issue  male,  leaving  the  appellant  Elizabdii, 
late  Elizabeth  Manlove,  widow,  his  only  daughter,  heir  at  law  and  sole  executrix; 
and  she  is  also  heir  at  law  of  the  said  Samuel  Edwards  the  testator. 

The  reversion  mentioned  in  the  decree  of  the  27tb  of  October  1740,  caoie  into 
]rosses8ion,  and  was  applicable  to  satisfy  the  demands  of  the  reepondraits  upon  du; 
estate  cf  the  taid  Samuel  Edwards. 

The  said  Thomas  Edwards  is  dead,  and  the  said  John  Langley  survived  him ;  b; 
UiCAUs  whereof,  the  said  John  Langley  is  now  become  the  surviving  trudVjt  of  tbe 
real  estate  of  the  said  Samuel  Edwards.  The  said  Mary  Wingfield  is  dead,  haviaf 
made  her  will,  and  thereof  appointed  the  said  Ann  Coney  sole  executrix,  who  doty 
])roved  the  same,  and  afterwards  died,  having  made  her  will,  and  thereof  appointed 
John  Ashby,  esq.  and  Ann  Probert,  the  wife  of  the  Reverend  Francis  Prober£,  ex- 
ecutors, who  t'uly  proved  the  same. 

The  said  Frances  Bowdler  died  also  intestate,  and  letters  of  administration  to 
her  were  granted  unto  John  Bowdler.  The  said  Edward  Lloyd  Gwyllym  is  also  dead 
intestate;  and  letters  of  administration  of  his  effects,  unadministered  by  Ann 
Matthews,  have  been  granted  to  Catherine  Wardle,  widow. 

The  said  Sarah  Davies  is  dead,  having  made  her  will ;  and  letters  of  adniiniatn- 
tion,  with  the  said  will  annexed,  of  her  estate  and  effects,  were  granted  to  the  appel- 
lant Elizabeth  Pughe,  by  her  then  name  of  Elizabeth  Manlove. 

Richard  Davies  is  dead,  having  made  his  will,  and  thereof  appointed  his  wife 
Catherine  Davies  sole  executrix,  who  duly  proved  the  same ;  and  the  said  Catherine 
Davies  afterwards  intermarried  with  Thomas  Brigstock,  esq.  since  deceased;  and 
since  the  death  of  the  said  Thomas  Brigstock,  the  said  Catherine  Brigstock  also  died, 
having  made  her  will,  and  thereof  appointed  Beaumont  Topott  sole  executor,  vIm 
duly  proved  the  same,  and  took  upon  himself  the  execution  thereof. 

The  respondents,  on  the  22d  of  October  1773,  filed  their  bill  of  revivor  and  supple- 
ment, in  the  Court  of  Chancery,  against  the  appellants,  and  Robert  More,  Tlioiiiat 
Mulso,  and  John  Pyle,  and  others;  which  bill  was  afterwards  amended  hy  order, 
bearing  date  the  19th  of  February  1774,  stating  therein  to  the  effect  before  set  fortli ; 
and  that,  by  the  several  events  aforesaid,  the  several  causes  had  become  abated,  and 
that  the  respondents  had  a  right  to  have  the  same  revived ;  and  that  the  appeUants 
and  their  trustees,  Sir  Richard  Corbett,  Robert  More,  Thomas  Mulso,  and  John  Pjle, 
as  also  Samuel  Edwards,  the  devisee  named  in  the  will  of  the  said  Samuel  Edwards, 
deceased,  claimed  to  be  entitled  to  some  right  or  interest  in  the  revulsion  of  the  said 
real  estate  late  belonging  to  the  [129]  said  Samuel  Edwards,  deceased,  or  some  charge 
prior  to  such  reversion,  paramount  the  respondent's  demands  thereon,  as  specialty 
creditors  of  the  said  Samuel  Edwards ;  and  the  respondents,  by  their  said  bill,  prayed 
that  the  said  suit  and  proceedings  might  be  revived,  and  be  in  the  same  plight  and 
condition  as  they  were  before  the  abatement  thereof ;  and  that  the  respondoits  migbt 
have  the  benefit  of  the  former  proceedings. 

All  the  defendants  appeared,  and  put  in  their  answers  to  the  said  bill ;  and  par- 
ticularly the  appellants,  and  also  the  said  Sir  Richard  Corbett,  Thomas  Mulso,  and 
John  Pyle,  by  their  answers,  did  admit  the  several  facts  stated  in  the  said  bill  of 
revivor,  and  amongst  other  things  said.  They  believed,  that,  by  indoitures  of  kase 
and  release,  the  release  dated  the  23d  April  1724,  and  made  between  the  said  Sammi 
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Edwards  and  Elizabeth  his  then  wife,  and  the  said  Godolphin  Edwards,  of  the  first 
part ;  Gteorge  Waloott,  Humphry  Walcott,  and  Henry  Edwards,  eequires,  of  the  second 
part;  the  said  Richard  Corbett  and  George  Welde,  esquire,  since  deceased,  and  tiie 
said  Robert  More,  of  the  third  part;  Sarah  More,  widow,  and  Elizabeth  More, 
spinster,  sole  daughter  of  the  said  Sarah  More,  of  the  fourth  part ;  reciting,  that  a 
marriage  was  intended  between  the  said  Giodolphin  Edwards  and  the  said  Elizabeth 
More;  in  consideration  of  the  said  marriage,  and  of  £5000  paid  by  the  said  Sarah 
More  to  the  said  Samuel  Edwards,  and  for  other  considerations,  the  said  Samuel 
Edwards,  and  Elizabeth  his  wife,  did  grant,  release,  and  convey  unto  the  said  George 
Walcott,  Humphry  Walcott,  and  Henry  Edwardsr,  and  their  heirs,  all  iJiat 
the  manor  of  Frodgdey,  otherwise  Frodedey,  in  the  county  of  Salop, 
and  divers  other  lands  and  hereditaments  therein  mentioned,  to  hold 
the  same  after  the  solemnization  of  the  said  marriage,  as  to  the  said 
manor  of  Frodgeley,  and  other  premises  therein  mentioned,  to  the  use  of 
the  said  Gk>dolphin  Edwards  for  life,  with  remainder  to  the  use  of  the  said  George 
Walcott,  Humphry  Walcott,  and  Henry  Edwards,  and  their  heirs,  during  his  life,  in 
trust,  to  preserve  contingent  remainders;  with  remainder  to  the  use  of  the  said 
Elizabeth  Moore,  his  intended  wife,  for  her  Ufe,  for  her  jointure,  and  after  her  decease, 
then  to  such  uses  as  after  mentioned :  And  as  to  the  said  premises,  whereof  no  use  was 
before  limited,  to  the  use  of  the  said  Godolphin  Edwards  for  life,  with  remainder  to 
the  wse  of  the  above-named  trustees,  and  their  heirs,  during  his  life,  in  tnist,  to 
support  contingent  remainders,  with  remainder  as  to  the  said  premises  not  limited  in 
jointure,  and  as  to  the  said  manor  and  premises  limited  in  jointure  as  aforesaid, 
from  and  after  the  determination  of  such  jointure,  to  the  said  Sir  Richard  Corbett, 
George  Welde,  and  Robert  More,  their  executors,  administrators,  and  assigns,  for  the 
term  of  500  years,  with  remainder  to  the  use  of  the  first  and  other  sons  of  the  said 
Godolphin  Edwards,  on  the  body  of  the  said  Elizabeth  More,  his  intended  wife,  to  be 
begotten  in  tail  male,  with  remainder  to  the  use  of  the  said  Sir  Richard  Corbett, 
Grorge  Welde,  and  Robert  More,  their  executors,  administrators,  and  assigns,  for  the 
term  of  600  years,  upon  trust,  in  case  the  said  Godolphin  Edwards  should  happen  to 
die  [130]  without  issue  male  of  his  body,  on  the  body  of  the  said  Elizabeth  More,  his 
intended  wife,  to  be  begotten,  or  that  the  issue  male  between  them  to  be  begotten, 
should  happen  to  die  without  issue  male,  and  that  there  should  be  issue  one  or  more 
daughters,  that  the  said  Sir  Richard  Corbett,  George  Welde,  and  Robert  More,  their 
executors,  administrators,  and  assigns,  should,  by  sale  or  mortgage  of  the  said  estate, 
and  term  of  600  years  of  and  in  the  said  manor  and  premises,  raise  such  sums  of 
money,  for  the  portion  of  such  daughters,  aa  therein  mentioned,  viz.  if  but  one  such 
daughter,  £5000,  and  if  two  or  more  such  daughters,  then  £8000  to  be  divided 
amongst  them. 

Issue  being  joined  in  the  cause,  witnesses  were  examined,  and  the  same  came  on 
to  be  heard  before  the  Lord  Chancellor  Bathurst,  on  the  25th  day  of  June  1776 ;  when 
his  Lordship  was  pleased  to  declare,  That  the  appellant  Elizabeth  Pughe  was  entitled 
to  her  portion  of  £5000  with  interest  thereon  at  four  per  cent,  from  the  death  of  her 
father ;  and  that  it  should  be  referred  to  the  Master,  to  whom  the  former  cause  stood 
referred,  to  compute  such  interest;  and  that  the  real  estate  in  question  should  be  sold, 
with  the  approbation  of  the  said  Master,  to  the  best  purchaser  or  purchasers  that 
could  be  got  for  the  same;  and  that  out  of  the  money  arising  by  such  sale,  the 
principal  of  the  appellant's  portion  of  £5000  should  be  paid  to  the  trustees  named 
in  the  settlement  made  on  the  marriage  of  the  appdlants,  on  the  trusts  and  for  the 
purposes  therein  mentioned;  and  that  what  should  be  reported  due  for  interest 
thereof,  should  be  paid  to  the  appellant  Lewis  Pughe,  in  right  of  his  said  wife.  And 
his  Lordship,  amongst  other  things,  was  pleased  to  order.  That  the  former  decree 
should  be  carried  into  execution,  and  the  residue  of  the  money  arising  by  the  said 
sale  applied  according  to  the  directions  thereof. 

At  the  time  of  hearing  the  cause,  the  respondents  apprehended,  that  the  appel- 
lant Elizabeth  Pughe  was  entitled  to  the  whole  of  l^e  £5000  to  be  raised  out  of  the 
said  Frodgeley  estate,  and  did  not  know,  till  after  the  pronouncing  the  decree,  that 
the  said  Godolphin  Edwards  had,  in  his  life-time,  given  to  her  any  sum  of  money  in 
part  payment  thereof,  the  appeilante  having  always  carefully  concealed  the  same 
from  the  respondents,  in  order  to  defraud  them,  by  receiving  the  said  £5000  out  of 
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the  estate,  when,  it  had  been  paid  before  hy  the  said  God<4phiii  Edwards;  and  in 
their  answer  to  the  respondent's  bill,  thej  set  forth  imperfectly,  and  in  part  odj, 
the  provision  of  the  settlement  made  on  their  marriage:,  which,  related  to  the  mi 
sum  of  £5000. 

In  the  indenture  of  23d  April  1724,  there  is  contained  (amongst  other  things)  i 
proviso,  "  That  in  case  the  sum  of  money  appointed  to  be  raised  for  the  portion  or 
portions  of  such  daughter  oi-  daughters,  should  be  by  the  said  Sir  Richard  Corbctt. 
George  Welde,  and  Robert  More,  their  executon^  administrators,  or  assigns,  levied 
and  raised,  or  should  be,  by  such  person  or  persons  as  should  for  the  time  being  be 
next  in  reversion  or  remainder  of  the  premises,  expectant  upon  the  determinatioD 
of  the  said  term  [131]  of  600  years,  paid ;  or  in  ca«e  all  and  eivery  the  said  daughter 
and  daughters  should  be  preferred  in  marriage  in  the  life-time  of  the  said  Godolphin 
Edwards,  and  be  advanced  with  portions  in  money,  or  in  lands  of  inheritance,  eqiiil 
in  velue  to  the  said  portions  thereby  provided ;  or  in  case  the  said  Godolphin  Ed- 
wards should  give  or  leave  to  them  such  money  or  lands  as  should  not  be  equal  in 
value  to  their  portions,  then  and  in  such  case  the  said  Sir  Ridiard  Corbett,  Gtorp 
Welde,  and  Robert  More,  their  executors,  administrators,  or  assigns^  should,  by  and 
out  of  the  said  manors,  lands,  hereditaments,  and  premises,  to  them  limited  for  tiie 
term  of  600  years  as  aforesaid,  raise  and  levy  so  much  money  as  should  make  up  tlie 
money,  or  value  of  the  lands  that  should  be  so  given,  advanced,  or  left,  by  the  said 
Godolphin  Edwards,  with  or  to  such  his  daughter  or  daughters,  full  as  mudi  as  ilw 
said  portion  thereby  provided  should  amount  unto ;  and  that  then,  and  in  any  of  tlie 
said  cases,  and  at  all  times  from  thenceforth,  the  said  term  of  600  years,  or  so  modi 
thereof  as  should  remain  unsold  and  undisposed  of,  should  cease,  determines  and  be 
utteiiy  void." 

That  after  pronouncing  the  decree  of  the  25th  June  1776,  the  respondents  dit- 
covered  that  Godolphin  Edwards  was  in  his  life-time  possessed  of  a  very  considerabit 
sum  of  money  in  the  joint  stock  of  East  India  annuities,  and  of  a  very  considerable 
personal  estate;  and  that  on  the  21st  of  October  1772,  he  had  transferred  to  the 
appellant  Elizabeth  his  daughter,  then  Elizabeth  Manlove,  £5b00  East  India  bb- 
nuities,  in  part  payment  of  the  said  £5000  provided  for  her  portion  by  the  said 
indenture  of  the  23d  April  1724,  the  same,  at  Ihe  then  price  of  East  India  ann^itiei^ 
being  worth  £4571  58.  or  thereabouts. 

The  said  Godcdphin  Edwards  died  the  5th  of  November  1772,  possessed  of  a  very 
considerable  estate,  having  made  his  will,  and  thereof  appointed  his  daughter,  tlw 
appelant  Elizabeth,  sole  executrix  and  residuary  legatee,  whereby  she  became  entitled 
to  a  very  considerable  sum  of  money. 

The  respondents  also  discovered,  since  the  pronouncing  the  decree  of  the  2Bth  of 
June  1776,  that  previous  to  the  marriage  of  the  appellants,  the  appellant  Elisabe& 
Pughe,  then  Elizabeth  Manlove,  did,  on  the  9th  of  July  1773,  transfer  liie  said  £5300 
East  India  annuities  to  the  said  Thomas  Mulso  and  John  Pyle,  trustees  named  ia 
the  settlement  made  on  her  marriage. 

The  respondents  having  made  such  discoveries,  Ihey  filed  their  bill  of  lerie* 
in  the  Court  of  Chancery,  on  the  23d  of  January  1777,  against  the  appelluits,  and 
the  said  Thomas  Mulso  and  John  Pyle  their  trustees ;  thereby  stating  to  the  ethet 
before  set  forth,  and  alledging  that  the  said  £5300  East  India  annuities,  so  gireo  bj 
the  said  Godolphin  Edwards  in  his  life-time  to  the  said  appellant  Elizabeth,  and  his 
personal  estate  so  given  to  her  by  his  will,  ought  to  be  deemed  a  full  payment  and 
satisfaction  of  the  said  £5000  provided  for  her  portion  by  the  indenture  of  the  23d 
April  1724,  and  that  she  was  not  then  entitled  to  have  the  same,  or  any  part  [132] 
thereof,  raised  and  paid  to  her  out  of  the  real  estate  of  the  said  Samuel  Edinrds; 
but  that  the  respondents  being  entirely  ignorant  of  the  said  portion  having  been  * 
paid  and  discharged  by  the  said  Godolphin  Edwards,  could  not  shew  the  same  to 
his  Lordship  at  the  Time  of  pronouncing  the  decree ;  and  therefore  the  respondents 
apprehended  they  were  aggrieved  by  the  decree,  and  were  entitled  to  have  the  same 
reviewed. 

To  this  bill  of  review  all  the  defendants  appeared,  and  put  in  their  answers  there- 
to, and  particularly  the  appellants,  on  the  7th  May  1777,  put  in  their  answer;  and 
thereby  admitted  the  decree  of  the  25th  June  1776,  and  most  of  the  facts  before  stated ; 
and  "  believed  that  the  respondents,  at  the  time  of  hearing  the  cause,  did  apprehend 
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that  the  appellant  Elizabeth  was  entitled  to  the  whole  £5000  to  be  raised  out  of  the 
Frodgdey  estate,  and  did  not  then  know  that  tlie  said  Godolphin  Edwards  had  in 
his  life-time  given  her  any  sum  of  money,  in  part  payment  thereof :  Admitted  that  tlie 
whole  of  the  settlement  made  on  their  marriage  was  not  set  forth  in  their  answer  to  the 
bill  of  revivor,  but  as  much  thereof  was  set  forth  as  they  were  advised  it  was  necessary 
for  them  to  set  forth :  Admitted  that  in  the  indenture  of  the  23d  April  1724,  there 
was  contained  (amongst  other  things)  a  proviso  to  the  effect  set  forth  in  the  bill  of 
review :  Admitted  the  transfer  of  the  East  India  annuities  by  Godolphin  Edwards, 
but  did  not  know  or  believe  that  such  transfer  was  intended  by  way  of  part  payment 
of  the  said  £5000 ;  but  on  the  contrary,  the  appellant  Elizabeth  believed  that  such 
transfer  was  intended  by  way  of  gift  or  present  to  her  exclusively;  and  that  said 
Godolphin  Edwards  never  mentioned  to  the  said  appellant,  or  gave  her  to  understand 
that  such  transfer  was  made  in  part  payment  of  said  £5000,  which  she  verily  believed 
be  would  have  done,  in  ca«e  he  had  so  intended :  And  she  admitted  that  she  had 
possessed  hersdf  of  the  personal  estate  of  her  said  father  Godolphin  Edwards,  not 
specifically  bequeathed  by  his  will.  And  the  said  appellants  by  their  said  answer 
admitted  the  transfer  mside  of  the  £5300  to  the  said  Thomas  Mulso  and  John  Pyle, 
on  the  9th  July  1773,  previous  to  their  intermarriage;  and  believed  that  the  matters 
in  the  said  bill  of  review  were  not  discovered  since  the  making  of  the  decree,  but 
that  they  were  known  to  the  respondents'  solicitor  before  making  thereof ;  and  insisted 
specially  for  the  reasons  therein  mentioned,  that  the  said  £5300  East  India  annuities, 
and  the  surplus  of  the  said  personal  estate,  ought  not  to  be  deemed  full  payment  and 
tatisfaction  of  the  said  £5000 ;  and  that  the  respondents  were  not  entitled  to  any 
relief  in  respect  thereof  under  their  bill ;  and  that  the  said  decree  ought  not  to  be 
reviewed  or  leveraed." 

The  cause,  upon  the  said  bill  of  review,  came  on  to  be  heard  on  Wednesday  the 
10th  of  December  1777,  before  the  then  Lord  Chancdlor  Bathurst;  when  his  Lord- 
ship waa  pleased  to  order,  "  That  the  respondenta'  bill,  so  far  as  it  prayed  any  ac- 
count of  the  personal  estate  of  the  testator  Godolphin  Edwards,  should  be  dismissed ; 
[133]  and  his  Lordship  declared,  that  the  £5300  East  India  annuities,  transferred  by 
the  said  Giodolphin  Edwards  in  his  life-time  to  the  appellant  Elizabeth,  then  Elizabeth 
Manlove,  widow,  his  daughter,  was  to  be  considered  as  having  been  transferred  by 
him  to  her  in  part  satisfaction  of  the  sum  of  £5000  which  she  was  entitled  to  under 
the  marriage  settlement  of  the  23d  of  April  1724 ;  and  the  Master  was  ordered  to 
enquire  what  was  the  value  of  the  said  £5300  East  India  annuities  at  the  time  of  such 
transfer  thereof,  according  to  the  then  market  price  of  East  India  annuities,  and  what 
the  Master  should  find  to  be  the  value  of  the  said  £5300  East  India  annuities  at  that 
time,  should  be  deducted  out  of  the  sum  of  £5000.  And  it  was  ordered,  that  the  for- 
mer decree,  dated  the  25th  of  June  1776,  so  far  as  the  same  declared  that  the  appellant 
Elizabeth  was  entitled  to  her  portion  of  £5000,  with  interest  thereon  at  £4  per 
cent,  per  ann.  from  the  death  of  her  father,  and  directed  the  Master  to  compute  such 
interest;  and  that  out  of  the  money  arising  by  sale  of  the  estate  in  question,  the 
principal  of  the  appellant's  portion  of  £5000  should  be  paid  to  the  trustees  named 
in  the  settlement  made  on  the  marriage  of  the  appeUants,  on  the  trusts  and  for  the 
purposes  therein  mentioned ;  and  directed,  that  what  should  be  reported  due  for 
interest  as  aforesaid,  should  be  paid  to  the  appellant  Lewis  Pughe,  in  right  of  his 
wife,  should  be  varied ;  and  instead  thereof,  his  Lordship  did  order,  that  so  much  only 
of  the  residue  of  the  said  sum  of  £5000,  after  deducting  thereout  what  the  Master 
should  find  to  be  the  value  of  the  said  £5300  East  India  annuities,  at  the  time  of  the 
transfer  thereof  as  aforesaid,  should  be  paid  out  of  the  money  arising  by  the  said 
Bale,  to  the  trustees  named  in  the  marriage  settlement  of  the  appellants,  on  the 
Irusts  and  for  the  purposes  therein  mentioned ;  and  they  were  to  declare  the  trust 
thereof  accordingly ;  and  the  Master  was  to  compute  interest  on  such  residue  of  the 
laid  sum  of  £5000,  from  the  time  of  the  death  of  the  said  Godolphin  Edwards,  and 
that  such  interest  should  be  paid  to  the  appellant  Lewis  Pughe,  in  right  of  his  wife, 
rat  of  the  money  arising  by  such  sale ;  and  all  parties  were  to  be  paid  their  costs  of 
that  suit,  to  be  taxed  by  the  Master,  in  like  manner  as  costs  were  directed  to  be  paid 
i>y  the  former  decree ;  and  the  deposit  was  ordered  to  be  paid  back  to  the  respondents." 
The  appellants  conceiving  themselves  to  be  aggrieved  by  these  two  decrees,  the 
former  for  having  directed  the  interest  of  the  appellant  Elizabeth's  portion  of  £5000, 
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to  be  computed  from  the  death  of  Godolphin  Edwards  her  father  only,  and  the  latter 
for  having  declared  the  £5300  East  India  annuities  to  be  considered  as  a  Mtisfa^ 
tion  in  part  of  the  said  portion  of  £5000,  and  given  directions  touching  the  stme 
accordingly,  appealed  therefrom.  And  on  their  behalf  it  was  insisted  (A  Wed^- 
burn,  C.  Ambler,  R.  Hollist),  that,  with  respect  to  the  time  of  raising  the  ponkm, 
it  is  a  general  rule,  that  if  a  reversionary  term  is  limited  to  trustees  to  raise  portioci 
at  a  certain  time,  when  that  time  comes  the  portions  must  be  raised,  unless,  in  tfae 
declaration  [134]  of  the  trust  of  the  term,  the  intention  is  apparexttiy  othenrise: 
and  though  there  may  be  some  modem  cases  to  the  contrary,  they  were  detaminec 
upon  particular  circumstances  attending  those  cases  which  were  such  as  either  do  nm 
occur,  or  ought  not  to  have  weight,  in  the  determination  of  this  case :  That  upon  tbe 
death  of  the  mother  all  the  contingencies  in  the  declaration  of  the  trust  of  the  torn, 
previous  to  the  raising  the  portion  of  the  appelant  Elizabeth  Pu^e,  had  happened. 
Namely — Failure  of  issue  male  of  Godolphin  Edwards  and  Elizabetb  his  wife;  ud 
attainment  of  the  age  of  18,  by  the  appdlant  Elizabeth. 

With  respect  to  Uie  £5300  East  India  annuities  being  to  be  considered  as  a  p&itiil 
satisfaction  cf  the  appelant  Elizabeth's  portion  of  £5000  under  the  settlement:  It 
was  submitted  to  be  t)ie  true  construction  of  the  deed,  that  nothing  should  be  taka 
as  or  towards  satisfaction  of  the  £5000  but  what  was  advanced,  given,  or  left  bj  wij 
of  portion.  This  seemed  to  be  the  obvious  sense  of  the  proviso,  which  consisted  of 
two  parts : — First,  The  giving  portions  in  money  or  lands  equal  to  the  portions  pro- 
vided I^  the  settlement.  The  second,  the  giving  or  leaving  money  or  land  not  eqnil 
to  the  portions  provided  by  the  settlement. — ^A  difierent  construction  was  harsh  and 
unnatural,  and  manifestly  contrary  to  the  intention  of  Godolphin  Eklwards,  viw 
retrenched  his  expeuces  for  many  years  before  his  death,  in  order  to  make  an  id- 
ditional  provision  for  his  only  daughter,  and  not  with  a  view  to  increase  the  fund 
to  pay  the  extravagant  debts  of  his  father :  Th^t  the  £5300  East  India  annuicJM 
were  not  advanced  by  Godolphin  Edwards  on  tlve  marriage  of  the  appellant  ElizabecL. 
or  at  any  other  time  by  way  of  portion,  but  were  transferred  to  her  as  a  gift  after  tbe 
death  of  her  first  husband,  long  after  the  portion  under  the  settlement  became  pay- 
able, and  not  in  contemplation  of  her  second  marriage,  which  did  not  happen  tiS 
aftet  her  father's  death;  and  it  was  manifestly  not  the  intention  of  Godolp)iir. 
Edwards  tliat  the  East  India  annuities  should  go  towards  satisfaction  of  the  poruoa: 
That  if  any  •.-onstruction  of  the  proviso,  contrary  to  what  was  given  cf  it  above,  should 
prevail,  Giodolphin  Edwards  was  at  liberty  to  give  his  proper^  to  any  person  in  tfe 
world  but  his  daughter,  and  could  not  give  her  a  shilling  to  be  of  benefit  to  her; 
which  in  any  case  was  an  harsh  and  unnatural  construction  of  the  proviso,  tad 
would  be  particularly  so  in  this  case,  where  no  son  of  the  marriage  could  be  ben^ted 
by  such  a  conbtruction,  the  portion  in  question  being  a  portion  for  the  only  dauglite: 
of  the  marringe,  in  the  event  which  had  happened  of  tiiere  being  no  son,  and  tbeR 
being  no  such  proviso  to  affect  the  portions  provided  for  younger  children,  in  « 
case  where  there  would  be  a  son  to  taJte  the  inheritance  under  the  limitation  in  ^ 
settlement :  That  such  a  construction  put  upon  the  proviso  was  still  more  harah,  in 
respect  that  the  fortune  of  Elizabeth  the  wife  of  Godolphin  Edwards,  icd  late 
mother  of  the  appellant  Elizabeth,  which  was  £5000,  was  received  by  the  said  Saninel 
Edwards  for  his  own  use;  and  the  lands,  settled  upon  the  marriage  of  Godalphii< 
Edwards,  were  not  of  more  v^ue  [136]  than  the  £5000,  and  the  several  sums  agreed, 
upon  the  marriage  of  Samuel  Edwards,  to  be  laid  out  in  land,  and  settled  to  tbe 
uses  of  his  marriage  settlement,  under  which  Godolphin  Edwards  was  t^iant  in  tai^ ; 
BO  that  nothing  passed  from  Samuel  Edwards  upon  the  marriage  of  Godolphin,  bvt 
his  giving  up  his  life  interest  in  part  of  the  pr^uises,  for  which  he  had  much  dmk 
than  an  equivalent  by  the  receipt  of  the  £5000,  and  yet  the  ultimate  limitation  it 
fee,  which  ought  to  have  been  settled  upon  Godolphin,  was  settled  on  Samuel ;  so  tbst 
by  such  impioper  limitation,  the  appellant  was  deprived  of  the  inheritance  vhic^ 
would  otherwise,  and  ought  to  have  descended  upon  her,  as  heir  of  her  late  father: 
That  the  proviso  confined  the  gift  to  money  or  lands ;  what  the  appellant  had  froa 
her  father  was  a  transfer  of  East  India  annuities,  which  was  neither  money  nor  lond^ 
and  such  a  proviso  ought  to  be  construed  strictly.  It  has  been  laid  down,  that  t 
term  of  years,  or  goods,  should  not  go  in  satisfaction  of  a  portion,  where  the  satisf»f 
tion  prescribed  was  money :  And  under  the  above  circumstances  of  hardship,  it  *« 
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submitted,  that  the  appellant  was  entitled  to  the  most  favourable  construction  that 
could  be  put  upon  the  words  of  the  proTiso. 

On  the  other  side  it  was  contended  (J.  Mansfield,  L.  Eenyon),  That  as  to  the  first 
question,  if  interest  upon  the  £5000  should  be  computed  from  the  time  of  the  deata 
of  the  appelliint  Elizabeth's  mother,  which  happened  so  long  ago  as  1753,  and  nal 
from  the  5th  of  November  1772,  the  time  of  the  death  of  the  said  Godolphin  Edwards, 
as  contended  for  by  the  appellants,  the  difference  would  amount  to  £3000  and  up- 
wards ;  which  would  greatly  diminish  the  fund  for  payment  of  creditors  for  large 
sums,  which  Ihey  had  been  kept  out  of  for  upwards  of  forty  years.  That  it  appeared 
by  the  settlement  of  1724,  that  the  fortune  of  the  appellant  Elizabeth  did  not  become 
payable  till  the  death  of  her  father  Godolphin  Edwards;  or  if  it  did.  the  said 
Goidolphin  Edwards,  as  tenant  for  life,  and  in  actual  possession  of  the  rents  and 
profits  of  the  premises  chargeable  with  the  payment  of  the  principal  sum  of  £500u 
ought  to  have  kept  down  tlie  interest  thereof,  and  not  have  enhanced  hib  personal 
estate  therewith ;  which  personal  estate  he  had  by  his  will  given  to  the  appellant  Eliza- 
beth, as  his  sole  executrix  and  residuary  legatee ;  and  she  ought  not  to  be  permitted 
to  receive  the  double  benefit  of  the  accumulated  rents,  and  the  arrear  of  interest,  in 
prejudice  to  creditors  for  such  large  sums,  who  had  been  so  long  kept  out  of  their 
money,  and  who,  at  length,  would  not  receive  above  ten  shillings  in  the  pound  for 
their  whole  debts.  Besides,  the  respondents  had  been  in  possession  of  an  absolute 
decree  for  sale  of  the  reversion  of  the  premises,  dated  so  long  ago  as  Michaelmas 
term  1740;  by  which  decree,  the  respondents  were  advised,  the  said  Godolphin  Ed- 
wards, and  all  claiming  under  him,  were  bound. 

On  the  question  of  satisfaction  it  was  urged,  That  the  bill  of  review  filed  by- the 
respondents  was  to  extend  the  equity  claimed  by  the  original  bill ;  and  by  the  decree 
of  1740,  the  reversion  of  [136]  the  estate  under  the  settlement  of  1724  was  declared 
liable  to  the  debts  of  Samuel  Edwards  the  father,  subject  to  tlie  term  of  600  years, 
for  raising  £5000  for  an  only  daughter.  And  Godolphin  Edwards  having  made  a 
transfer  of  £5300  East  India  annuities  to  the  appellant  Elizabetii,  his  daughter,  an  I 
also  having  appointed  her  sole  executrix  and  residuary  legatee  in  his  will,  the  pro- 
vision made  by  the  father  for  his  daughter,  out  of  his  own  property,  ought  to  be 
considered  as  monies  given  and  left  by  him  for  her  advancement  in  life,  under  the 
true  meaning  of  the  proviso  contained  in  the  settlement  of  1724,  and  go  in  satisfaction 
of  the  £6000  provided  for  her  portion  by  the  same  settlement.  That  it  did  not  appear 
to  have  been  the  intention  of  Samuel  Edwards,  the  fattier,  to  charge  the  estates  in 
question  with  any  sums  of  mon^  as  a  provision  for  such  daughter,  in  case  his  son 
should  be  capable,  by  other  means,  of  making  a  competent  provision  for  her ;  and 
therefore,  although  the  appellant  Elizabeth's  father  had  intended  the  provision  mad. 
for  her  as  an  absolute  gift,  yet  his  intention  must  be  controuled,  as  far  as  respected 
the  600  years  term,  by  the  proviso  in  the  settlement  creating  that  term ;  for  Samud 
Edwarda,  tlie  fatlier,  as  owner  of  the  inheritance,  had  a  right  to  subject  that  term,  and 
the  provision  to  be  raised  under  it^  to  such  conditions  as  he  pleased.  That  it  is  usual 
to  insert  such  a  proviso,  as  in  the  deed  of  1724,  in  settlements,  in  order  to  prevent  the 
inheritance  being  loaded,  without  an  absolute  necessity;  which  necessity  was  in  a 
great  measure  removed  by  the  transfer  so  made  by  Godolphin  Edwards  to  the  appel- 
lant Elizabeth ;  and,  however  natural  it  may  be  for  a  parent  to  wish  to  make  the  for- 
tune of  the  child  as  large  as  in  his  power,  yet,  in  a  case  circumstanced  &i>  this,  the 
terms  upon  vhich  the  provision  was  carved  out  for  the  daughter,  by  the  settlement, 
must  govern  the  powers  and  right  of  the  parties. 

Accordingly,  after  hearing  counsel  on  this  appeal,  it  was  ordhrbd  and  adjudobd. 
That  the  same  should  be  dismissed,  and  the  decrees  therein  complained  of.  afiSrmed 
(M.S.  Jour,  sub  anno  1780,  p.  333.) 
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[137]  POWER 

Case  1. — John  Fane,  &  XJx., — Appellanis;  Dukb  of  Devonshike,  and  othen,— 
£€tpondmts  [17th  January  1718]. 

[MeW  Dig.  X.  1344.] 

A  general  power  to  raise  portions  for  daughters,  may  be  restrained  and  qualified 
by  a  particular  proviso. 

Dbcbke  of  Ld.  Cowper,  C.  affibmbd. 

Although  there  is  no  direct  proof  that  a  man  is  non  eompo*  or  delirioit, 
yet  if  the  deed  be  executed  in  extremis  (or  in  certain  other  cases  specified),  it 
cannot  be  supposed  he  had  a  mind  adequate  to  the  business  he  was  about; 
and  might  more  easily  be  imposed  upon.  See  Treat.  Eq.  lib.  1.  c.  3.  §  3. 
citing  this  case. — See  also  Filmer  v.  Gott,  (ante,  vol.  iv.  p.  230.  ca.  17.  of  titk 
Fraud.) 

Mr.  Fonblanque,  in  his  note  on  the  above  passage  in  the  Treatise  of  Equitf, 
observes,  "  that  in  Jonet  v.  Gmves,  2.  P.  Wms.  270.  some  stress  was  laid  by 
Ld.  Commissioner  Jekyll  upon  the  circumstances  of  a  deed  not  being  Tevocable 
as  a  wiU ;  and  therefore  liable  to  be  set  aside  if  gained  from  a  weak  mMv.  br 
misrepresentation,  and  without  any  valuable  consideration. — But  (he  add*) 
it  appears,  from  the  case  of  Fane  v.  D.  of  Devonshire,  that  though  a  deed 
obtained  in  extretnis,  and  by  imposition,  do  contain  a  clause  pf  rerouktioo, 
the  principles  upon  which  Courts  of  Equity  proceed,  will  equally  attach  and 
ent'tle  the  party  prejudiced  to  be  relieved  against  it."  This  seems  the  mod 
material  point  of  the  case;  and  accordingly,  it  ou^t  to  have  been  dasetd 
under  title  Fraud,  but  it  was  discovered  too  late  to  alter  Mr.  Brown's  arran<>e- 
menl. 

Viner,  vol.  16.  p.  477 :  A.  13.  ca.  3 ;  2  Eq.  ca.  ab.  660.  ca.  4.     MSS.  Tab. 

In  the  year  1683,  William  Earl  of  Devonshire,  having  one  son  named  Williun 
(then  Lord  Cavendish)  who  had  three  sons  then  living,  viz.  William  (the  respondent 
the  Duke  of  Devonshire)  Lord  Henry  Cavendish  (the  appellant  Mail's  father)  vA 
the  respondent  Lord  James  Cavendish ;  and  the  said  Earl  intending  to  make  pro- 
vision for  his  said  grandsons  Lord  Henry  and  Lord  James,  he,  by  indentures  of  lease 
and  release,  dated  the  10th  and  11th  of  July  1683,  in  consideration  of  the  natural  lore 
and  afiection  which  he  bore  to  them,  conveyed  the  manors  of  Evington,  Bishop'e-Fee, 
Leicester-Abbey,  and  other  lands  and  hereditaments  in  the  county  of  Leicester, 
together  with  the  manors  of  Latimers  and  Chesham,  and  other  lands  in  the  counties 
of  Bucks  and  Hertford,  and  also  the  manor  of  Qaxby  in  the  county  of  Lincoln; 
(valued  in  the  whole  at  about  £2600  per  ann.)  unto  Edward  Cook  and  Robert  Rose, 
and  their  heirs,  to  the  use  of  the  said  Earl  for  life,  without  impeachment  of  waste; 
then  to  the  Earl  of  Exeter  and  other  trustees,  for  60  years,  on  the  trusts  therein  after 
declared ;  and  after  the  determination  of  that  term,  to  Lord  Henry  Cavendisii  for 
life;  remainder  to  his  first  and  other  sons  in  tail  male;  remainder  to  truaeee  for 
500  years,  on  the  trusts  therein  after  declared ;  remainder,  as  to  the  premises  in  the 
counties,  of  Lincoln,  Bucks  and  Hertford,  to  the  respondent  Lord  James  Cavendish 
for  life;  remainder  to  his  first  and  other  sons  in  tail  male;  and  the  remainder,  as  to 
the  premises  in  Leicestershire,  on  failure  of  issue  male  of  Lord  Henry,  to  the  [138] 
respondent  the  Duke  for  life;  remainder  to  his  first  and  other  sons  in  tail  male,  with 
divers  remainders  over. 

The  60  years  term  was  declared  to  be  in  trust,  for  raising  several  yearly  sums  fw 
the  maintenance  of  Lord  Henry  at  several  ages;  viz.  £250  per  ann.  till  he  was  14; 
£400  per  ann.  till  18 ;  £600  per  ann.  till  24 ;  and  £1200  per  ann.  during  the  life  <rf 
his  father ;  and  to  pay  the  surplus  rents  and  profits  to  his  father  William,  then  Lord 
Cavendish,  for  so  many  years  of  the  term  as  he  should  live:  But,  if  Lord  Henrr 
should  marry  with  the  consent  of  his  father,  mother,  grandmother,  James,  then  dukit 
of  Ormond,  and  the  Earls  of  Exeter  and  Aylesbury,  or  the  survivor  of  them,  then  the 
60  years  term  was  to  cease. 
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The  trust  of  the  600  yean  term  was  declared  to  be,  for  raising  such  portions  for 
the  daughters  of  Lord  Henry  (in  case  of  no  male  issue)  aa  the  Earl  should  by  will 
direct;  and  for  want  of  such  direction,  £12,000  if  one  daughter;  £18,000  if  two; 
and  £24,000  if  three  or  more ;  and  maintenance,  in  the  mean  time,  of  £300  per  aun. 
if  but  one  daughter;  if  two,  £180  per  ann.  a-piece;  and,  if  three  or  morot  £150  per 
ann.  a-piece.  And  also,  for  raising  out  of  the  premises  in  the  county  of  Leicester, 
£6000  for  the  respondent  Lord  James;  to  be  paid  him  within  one  year  after  his 
father's  death :  And  after  the  said  portions  and  maintenances  should  be  raised,  or 
if  Lord  Henry  should  have  no  issue  female,  or  they  should  die  before  her  or  their 
portions  should  become  payable ;  then  the  500  years  term,  aa  to  the  premises  in  the 
counties  of  Lincoln,  Bucks,  and  Hertford,  or  so  much  thereof  as  should  be  unsold, 
should  cease. 

In  which  indenture  were  contained  the  following  provisoes,  and  a  power  of  re- 
vocation to  the  said  Earl. 

1st  A  proviso  for  the  Earl,  to  appoint  a  jointure  for  any  wife  of  Lord  Henry; 
and  also  to  limit  any  part  of  the  premises  to  any  of  Lord  Henry's  children,  for  life 
or  in  tail,  or  any  rent-charge  issuing  out  of  the  same. 

2d.  A  power  to  Lord  Henry,  after  his  grandfather's  death,  to  make  his  wife  a 
jointure,  not  exceeding  one  moiety  of  Haa  yearly  value  of  the  premises :  And  another 
power  to  Lord  Henry,  to  limit  or  appoint  unto  any  of  his  children  for  life,  or  in  tail 
male,  or  in  tail  general,  as  he  should  think  proper,  any  part  of  the  premises,  not 
eioeeding  one  third  part  of  the  yearly  value  of  the  whole ;  or  to  allot  any  rent-charge 
issuing  out  of  the  same,  not  exceeding  £600  per  ann. 

3d.  A  power  to  Lord  Henry,  after  the  death  of  his  grandfather,  to  lease,  limit,  or 
appoint  any  part  of  the  premises  to  trustees,  for  any  number  of  years,  for  raising 
any  sum  or  sums  of  money,  not  exceeding  £8000,  for  any  of  his  daughters  or  younger 
sons,  with  maintenance  not  exceeding  one  moiety  of  the  interest  Uiereof . 

4th.  Then  follow  certain  provisoes,  for  the  respondent  Lord  James,  when  he 
should  come  into  possession  of  any  part  of  the  premises,  to  make  a  jointure,  limit 
lands,  and  appoint  portions  and  maintenance  for  younger  children. 

[139]  On  the  28th  of  November  1684,  the  Earl  of  Devonshire  died,  without  revoking 
any  of  the  uses,  trusts,  or  powers  of  the  said  settlement ;  but,  having  by  his  will  given 
to  Lord  Henry,  when  he  should  attain  his  age  of  21,  £5000  to  be  laid  out  in  land, 
or  in  building  a  house  at  Leicester  Abbey. 

In  1696,  Lord  Henry,  with  the  consent  of  the  Duke  his  father,  and  the  other  sur- 
viving persons  named  in  the  deed  of  July  1683,  entered  into  a  treaty  of  marriage 
Tith  Mrs.  Rhoda  Cartwright;  and  the  sum  of  £16,000,  her  marriage-portion,  being 
paid  to  the  Duke,  he  surrended  the  60  years  term  to  Lord  Henry,  who  was  thereby 
let  into  the  possession  of  the  whole  estate:  And  Lord  Henry  thereupon  appointed 
tile  manor  of  Evington,  and  divers  lands  in  the  county  of  Leicester,  of  the  value  of 
£1300  per  ann.  as  a  jointure  for  the  Lady,  being  half  the  value  of  the  whole  estate. 
And  the  Duke  made  a  further  settlement  of  an  estate  in  Kent,  of  about  £400  per  ann. 
on  the  Lady,  as  an  increase  of  her  jointure ;  and  charged  the  same  estate  with  £4000 
for  an  only  daughter,  in  case  there  should  be  no  issue  male  of  that  marriage.  The 
Duke  also  deposited  £2000,  part  of  the  said  £16,000,  in  the  hands  of  Mr.  Cartwright, 
the  Lady's  brother,  to  be  laid  out  in  lands  ;  which,  when  purchased,  were  to  be  settled, 
so  as  to  make  good  the  Kentish  estate,  during  the  jointure,  full  £400  per  ann.  in 
case  there  should  be  any  deficiency ;  and,  subject  to  that  charge,  these  new-purchased 
lands  were  to  go  to  the  Lord  Henry  in  fee. 

The  jointure  being  thus  fixed,  Lord  Henry  proceeded  to  make  provision  for 
younger  children ;  and,  by  indenture  tripartite,  dated  the  18th  of  July  1696,  between 
himself  of  the  first  part,  Mrs.  Cartwright  and  her  son  and  the  Lady  Rhoda  of  the 
second  part,  and  Amcotts  Broughton  and  William  Ball,  esqrs.  of  the  third  part;  (re- 
citing ihe  deed  of  July  1683,  the  surrender  of  the  60  years  term,  and  the  appoint- 
ment of  the  jointure)  Lord  Henry  covenanted  with  Broughton  and  Biall,  to  execute 
the  powers  reserved  to  him  by  the  deed  of  1683,  for  raising  portions  and  provisions 
for  children  of  that  marriage;  and,  in  particular,  that  if  he  had  no  issue  male,  and 
only  one  daughter  l^  his  said  intended  wife,  and  should  afterwards  marry,  and  have 
issue  by  such  second  marriage,  he  would  grant  or  appoint  such  part  of  the  estate  as 
should  be  of  the  clear  yearly  value  of  £800  (public  taxes  excepted)  unto  trustees  for 
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a  term  of  500  years,  commencing  from  his  death ;  upon  trust  to  raise  £8000  for  tie 
portion  of  one  only  daughter,  to  be  paid  at  her  age  of  21,  or  marriage,  with  £200  {wr 
ann.  maintenance,  in  the  mean  time :  And  likewise,  to  limit  lands  of  £200  per  ann. 
to  such  only  daughter  in  tail.  In  which  indenture  tripartite  it  was  expreealj  de- 
clared. That  in  eate  of  failure  of  issue  male,  and  there  should  be  but  one  daughttr 
of  that  marriagfe;  stieh  daughter  should  not  have  or  receive,  either  by  the  deed  of 
1683,  or  the  settlement  of  the  Kentish  estate,  or  by  the  said  indenture  tripartite,  amj 
more  than  £16,000  for  her  portion  in  the  whole. 

The  marriage  soon  afterwards  took  effect,  and  Lord  Henry  had  issue  only  eme 
daughter,  the  appellant  Mary ;  but  being  suddenly  [140]  taken  ill,  when  ahe  wit 
about  six  months  old,  and  before  he  had  made  any  appointment,  pursuant  to  ti« 
deed  of  18th  of  July  1696  ;  two  deeds  were  prepared,  both  dated  the  7th  of  May  ITOflL 
and  brought  to  him  on  the  10th  of  the  same  month,  about  two  hours  before  his  deatfi, 
and  then  executed. 

By  one  of  these  deeds,  he  demised  the  capital  messuage  and  manor  of  Latimen, 
and  all  other  his  estates  in  the  counties  of  Bucks  and  Hertford,  to  Broughton  and 
Ball  for  500  years ;  in  trust  to  raise  £8000  towards  the  portion  of  the  app^ant  Hai? 
his  daughter,  payable  at  21,  or  marriage;  and  £200  per  ann.  for  her  nxaintenancs 
in  the  mean  time :  And  it  was  thereby  declared,  that  such  £8000  should  not  be  deemed 
any  part  of  the  £4000  intended  to  be  raised  out  of  the  Kentish  estate,  but  be  takes 
as  an  additional  portion. 

By  the  other  deed.  Lord  Henry  granted  the  manor  of  Claxby,  and  all  the  Lincohi- 
shire  estate  (about  £200  per  ann.)  unto  the  appellant  Mary,  and  the  heirs  of  her 
body ;  with  a  proviso  that  the  said  grant  should  not  take  effect  till  Lord  Hemyi 
death,  and  his  daughter  should  attain  21,  or  marriage. 

Both  these  deeds  were  mentioned  to  be  made  in  pursuance  of  agreements ;  and 
that  for  raising  the  £8000  is  particularly  mentioned  to  be  made,  in  prtrsuance  of  am 
agreement  in  this  behalf  made  before  marriage :  and  both  are  made  subject  to  re- 
vocation by  Lord  Henry  in  his  life-time,  who  was  just  expiring  at  the  time  of  execat- 
ing  them ;  and  died  in  two  hours  after. 

In  March  1708,  the  appellant  Mary,  by  her  mother  and  proehien  amy,  exhibited 
her  bill  in  the  Court  of  Chancery  against  the  respondents,  for  raising  the  £300  and 
£200  per  ann.  maintenance,  the  £12,000  by  the  deed  of  1683,  the  £4000  by  tk 
Eenti^  settlement,  and  the  £8000  out  of  the  Bucks  and  Hertfordshire  estates;  and 
to  have  the  whole  Lincolnshire  estate. 

In  July  1709,  the  respondent  Lord  James  exhibited  his  cross  bill  against  the  ap- 
pellant Mary,  and  others;  to  have  the  two  deeds  of  the  7th  of  May  1700,  set  aside; 
and  to  reduce  her  demands  in  money  and  lands  to  £16,000  portion,  and  £300  per 
ann.  maintenance. 

Pending  these  suits  the  appellants  intermarried,  and  the  original  suit,  whidi 
thereby  abated,  being  afterwards  revived;  both  causes  came  on  to  be  heard  before 
the  Lord  Chancellor  Gowper,  on  the  11th  of  November  1717,  when  his  Lordship  de- 
clared, "  That  the  plaintiffs  Fane  and  his  wife  had  failed  in  their  equity,  as  to  their 
demand  of  the  Lincolnshire  estate,  and  the  £8000  and  £200  per  ann.  maintenance, 
charged  on  the  Bucks  and  Hertfordshire  estates ;  it  appearing  that  the  two  deeds  of 
the  7th  of  May  1700,  were  executed  by  Lord  Henry,  when  his  life  was  despaired  of, 
and  but  two  hours  before  his  death :  And,  that  altiiough  there  was  no  proof  that  be 
was  non  eotnpos,  or  delirious  at  t^e  time  of  executing  the  same ;  yet  his  Lordship 
conceived,  that  Lord  Henry  could  not  have  a  mind  adequate  to  the  business  he  was 
about,  or  be  capable  of  reflecting  upon  the  powers  granted  [141]  or  reserved  to  him. 
and  so  might  the  more  easily  be  imposed  upon  :  That  this  was  evident  from  the  m 
deeds  of  l700,  being  mistaken,  and  likewise  from  the  errors  and  misrepresentatioBS 
apparent  therein ;  and  that  therefore,  the  plaintiffs  Fane  and  his  wife,  ought  not  to 
be  relieved  as  to  the  Lincolnshire  estate,  or  as  to  the  £8000  or  the  £200  per  ann. : 
and  the  rather,  for  that  if  it  had  stood  on  the  deed  of  1683,  the  Court  would  havs 
looked  upon  the  powers  therein,  of  appointing  the  £8000  and  £200  per  ann.  main- 
tenance, and  any  part  of  the  premises  comprised  in  that  settlement,  not  exceeding 
in  the  whole  one  third  part  thereof ;  as  a  latitude  only  to  provide  for  daughters  or 
younger  sons,  in  case  Lord  Henry  should  have  had  issue  male."  Therefore  his  Lord- 
ship declared,  "That  no  more  than  £12,000  and  £300  per  ann.  for  maintenance^ 
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vithout  any  deduction  for  taxes,  and  the  £4000  provided  by  the  settlement  of  the 
Kentish  estate,  with  interest  at  £5  per  cent,  from  tha  time  the  same  became  payable, 
ought  to  be  raised :  And  decreed  the  same  to  be  raised  according  to  the  manner,  and 
by  the  measure  in  the  several  deeds  provided."  And,  as  to  the  plaintiff's  other 
demands,  it  was  ordered,  that  their  bill  should  stand  dismissed. 

From  this  decree,  the  plaintiffs  Fane  and  his  wife  appealed  ;  and  on  their  b^alf 
it  was  urged  (T.  Powis,  W.  Hamilton),  that  the  powers  granted  to  Lord  Henry  by  the 
deed  of  1683,  for  limiting  a  third  of  the  settled  estate,  and  charging  it  with  .£8000 
and  X200  per  ann.  maintenance,  were  conceived  in  the  most  general  words  possible ; 
being  to  provide  for  any  child  or  children,  and  the  heirs  of  his,  her,  and  their  bodies 
respectivdiy,  to  denote  daughters  as  well  as  sons ;  and  there  could  be  no  doubt,  but 
that  the  appellant  Mary  was  within  that  description ;  and  consequently,  that  Lord 
Henry  had  a  good  right,  by  the  deed  of  1683,  to  make  such  provisions  for  her,  as  he 
had  done  by  the  two  deeds  of  1700.  Nor  would  it  alter  the  case,  that  there  was,  by 
the  deed  of  1683,  a  provision  of  £12,000  fixed  for  one  only  daughter;  for  that  was 
only  in  consequence  of  a  power  reserved  to  the  Earl  of  Devonshire  himsiBlf,  the  maker 
of  that  settlement,  of  providing  for  daughters  as  he  should  think  fit ;  and  in  case  of 
no  such  provision  made  by  him,  then  such  only  daughter  to  have  £12,000.  But  as 
these  two  powers  were  in  different  persons,  and  for  different  sums,  the  one  could 
never  be  looked  upon  as  any  restraint  on  the  other,  or  to  come  in  lieu  of  the  other ; 
especially,  as  those  powers  were  granted  to  Lord  Henry  by  two  clauses  in  the  deed, 
posterior  to  the  power  reserved  to  the  Earl  himself.  That  since  the  powers  were 
granted  to  Lord  Henry  in  such  general  terms,  they  could  not  be  restrained  to  a  pro- 
vision for  younger  children  only,  in  case  of  issue  male :  The  deed  ought  therefore  to 
be  taken  as  it  stood,  and  there  was  no  such  restriction  in  it.  That  if  Earl  William 
had  appointed  any  sum,  though  ever  so  small,  for  the  daughter  of  Lord  Henry,  (as  by 
virtue  of  his  power  he  might  have  done)  in  such  case  the  £12,000  would  not  then  have 
arisen  to  such  daughter ;  and  it  would  seem  strange,  that  in  such  case,  her  father, 
by  virtue  of  his  power,  might  not  have  added  to  it,  in  case  she  had  [142]  been  so 
meanly  provided  for ;  and  the  grandfather  omitting  to  allot  any  lesser  sum,  could 
make  no  difference  in  the  respective  powers,  as  they  were  at  first  created.  That  it 
ought  to  be  considered,  that  all  that  was  claimed  by  the  appellants,  was  not  very 
much  more  than  what  would  have  fallen  on  the  estate  by  express  provision,  if  Lord 
Henry  had  happened  to  have  had  three  daughters ;  in  which  case,  £24,000  must  have 
been  raised,  besides  maintenance.  That  it  could  not  be  denied,  but  Earl  William 
might,  by  virtue  of  his  power,  have  made  an  allotment  of  any  sum  of  money  to  any 
child  or  children  of  his  grandson  the  Lord  Henry,  whether  sons  or  daughters,  as  he 
had  thought  fit;  and  might  also  have  appointed  any  part  of  the  lands  to  the  same 
child  or  children,  for  life,  or  in  tail,  or  any  rent  or  rents  issuing  out  of  the  same,  at 
his  own  free  will  and  pleasure;  and  it  would  hardly  be  denied,  but  that  Lord  James, 
by  virtue  of  the  power  given  to  him,  might  do  the  same,  provided  the  sum  allotted 
did  not  esceed  £6000,  and  that  the  lands  allotted  did  not  exceed  one  third  part 
of  the  dear  yearly  value  of  the  whole:  And  it  would  seem  strange,  that  the 
same  words  should  impower  Earl  William,  the  grandfather,  and  Lord 
James,  the  grandson,  but  should  not  impower  Lord  Henry  also,  to  do  the 
same  thing.  That  when  words  are  positive,  they  must  not  be  rejected  or  departed 
from ;  especially  when  the  parties  to  the  deed  are  dead,  who  knew  their  own  reasons 
for  inserting  them :  It  is  therefore  a  rule,  and  a  very  just  one,  ^i*  dubio  itta  ett 
untentia  legit,  gimm  verba  ostendv/nt.  That  as  Lord  Henry  had  a  power  by  the 
deed  of  1683,  to  make  such  provisions  for  the  appellant  Mary,  his  only  daughter,  so 
he  never  divested  himself  of  that  power,  or  restrained  himself  from  the  execution  of 
it;  for  the  deed  of  the  18th  of  July  1696,  was  so  far  from  restraining  Lord  Henry 
from  executing  these  powers,  that  it  was  calculated  only  with  a  view  to  oblige  him 
to  execute  them,  in  the  event  of  the  several  cases  therein  mentioned ;  viz.  in  case  Lord 
Henry  should  have  survived  Lady  Rhoda,  and  marrid  another  wife,  and  have  had 
issue  by  her ;  but  which  case  did  not  happen ;  which  shews  it  was  then  the  opinion  of 
all  the  parties  to  that  deed,  that  Lord  Henry  had  these  powers  in  him ;  and  though 
it  was  thereby  agreed,  that  one  only  daughter  should  have  but  £16,000,  yet  that  was 
only  in  the  event  of  Lord  Henry's  having  issue  by  a  subsequent  marriage ;  but  had 
it  been  more  general,  yet  that  could  never  be  looked  upon  to  tye  up  Lord  Henry  from 
giving  more ;  for  though  he  would  not  covenant,  or  put  himself  under  a  necessity  of 
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raieing  more  than  £16,000  in  that  case,  but  would  be  left  at  his  liberty  beyond  lliit 
sum ;  yet  this  did  not  tye  up  his  hands,  but  he  might  dispense  with,  that  which  -wu 
introduced  in  his  own  favour,  as  he  actually  had  done  by  executing  these  powers,  ud 
giving  his  daughter  a  greater  fortune  by  the  deeds  of  1700.  Nor  were  tie  respoti- 
ents,  or  any  under  whtfm  they  claimed,  so  much  as  parties  or  privy  to  that  ^ed. 
And  as  to  Lord  Henry's  not  being  of  sufficient  capacity  or  understanding,  or  that  u 
was  any  way  imposed  upon  in  the  execution  of  the  deeds  of  1700,  there  was  not  onk 
no  proof  [143]  of  that  nature,  but  there  was  the  strongest  positive  proof  to  the  am- 
trary ;  viz.  That  he  was  of  good  understanding,  and  perfectly  knew  what  he  did,  snd 
was  therefore  adequate  to  the  business  he  was  about,  and  had  all  his  senses  wheu  tbe 
two  deeds  were  executed,  as  well  as  at  any  other  time.  Nor  was  there  the  least  mi- 
mise,  and  far  lees  any  proof,  that  Lord  Henry  was  any  way  iniposed  upon  iu  Ibt 
execution  of  these  deeds,  in  favour  of  his  only  child ;  for  it  was  proved,  that  none  Ink 
his  nearest  relations  were  then  about  him :  And  if  there  was  any  mistake  in  tae 
recitals  of  either  of  those  deeds,  it  must  have  been  made  by  the  person  who  dte* 
them ;  for  there  was  nothing  apparent  to  induce  any  belief,  that  Lord  Henry  was  in 
the  least  d^ree  biassed  or  imposed  upon  by  means  of  any  mistaken  recital ;  and  m 
these  deeds  were  executed  by  him  in  the  presence  of  his  father  and  mother,  and  aerenl 
other  of  his  noble  rdations,  and  the  Duchess  his  mother,  with  three  oth«-  unexcq)- 
tionable  persons,  were  witnesses  to  them,  it  could  not  be  thought  that  they  wonk 
have  permitted  them  to  have  been  executed  to  the  prejudice  of  the  two  other  sons,  if 
either  Lord  Henry  had  been  weak  in  his  understanding,  or  imposed  upon:  And 
tiiough  they  were  executed  not  long  before  his  death,  yet  the  directions  for  preparing 
them  were  given  some  considerable  time  before,  by  Lord  Henry  himself ;  who  did 
then  declare,  that  he  intended  to  make  an  addition  to  the  appellant  Mary's  portioa 
and  maintenance,  and  was  resolved  to  do  it  in  a  large  and  ben^cial  manner,  as  be 
said  he  had  power  to  do ;  and  the  deeds  were  afterwards  brought  and  distincUy  read 
over,  and  declared  by  Lord  Henry  to  be  according  to  his  intentions,  and  thea  by  him 
executed  and  attested  as  aforesaid. 

On  the  other  side  it  was  contended  (T.  Lutwyche,  R.  Raymond),  tliat  it  was  mani- 
fest from  the  deed  of  1683,  that  the  Earl  thereby  intended  a  provision  for  the  re- 
spondent the  Lord  James,  in  case  of  Lord  Henry's  death  without  issue  male;  the 
consideration  mentioned,  being  his  affection  to  Lord  James,  as  well  as  Lord  Henrv; 
and  also  in  such  case,  to  preserve  the  Leicestershire  estate,  to  go  with  the  honour  and 
dignity  of  his  family.  That  the  provision  made  for  daughters  portions,  in  default 
of  issue  male  of  Lord  Henry,  was  clearly  and  fully  expressed  ;  a  term  created  chieflr 
for  that  purpose,  and  the  sums  fixed  and  ascertained,  such  as  the  estate  would  veil 
bear,  and  yet  answer  his  Lordship's  kind  intentions  to  the  heir  of  his  family,  and 
the  Lord  James ;  and  where  there  was  an  express  and  ample  provision  made,  it  wm 
conceived  reason  or  equity  would  not  interpret  any  doubtful  expressions,  to  increase 
such  provision  without  a  reasonable  cause,  much  less  against  the  reason  and  nature 
of  the  case.  That  there  was  no  express  or  direct  provision  for  daughters  or  younger 
sons,  in  case  of  issue  male,  as  is  usual  in  family  settlements:  but,  as  there  were 
powers  enabling  the  possessor  of  the  estate  to  make  such  provision  if  he  should  so 
please,  these  powers  ought  to  be  expounded  as  provisions  for  that  purpose ;  and  ougiit 
not  to  be  applied  to  such  matters  as  were  directly  provided  for  before  j  viz.  pronMons 
for  daughters,  if  Lord  Henry  should  have  [144]  no  sons ;  especially  iHien  it  w«»  con- 
sidered, that  if  the  powers  insisted  on,  were  designed  to  advance  the  portion  appointed 
for  an  only  daughter,  or  for  daughters  only,  then  all  were  to;  and  in  such  case^  it  was 
entirely  in  the  power  of  the  possessor,  to  defeat  the  provision  made  for  the  respondent 
the  Lord  James,  and  all  the  other  ends  of  the  settlement.*     That  it  was  very  plain 

♦  For,  there  was  to  be  raised  for  daughters,  if  three  or  more,    .      £24,000    0    0 

There  was  also  to  be  raised  for  Lord  James 5,000    0    ) 

There  could  (according  to  such  construction)  be  raised,  by  a 
charge  on  what  part  of  the  estate  the  possessor  pleased,  .         .         .  8,000    0   0 

There  could  he  granted  out  to  any  child,  one  third  part  of  the 
whole  estate,  which  being  computed  at  £2600  per  ann.  the  third 
part  would  be  £866  ISs.  4d.  per  ann.  and  that  at  20  years  purchase 
would  amount  to, 17,333    0    0 
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by  Lord  Henry's  own  deed  of  covenants,  of  the  18th  of  July  1696,  it  was  intended  to 
prevent  the  mischief  of  a  misconstruction  of  the  deed  of  1683,  by  declaring  expressly, 
that  one  only  dauffhter  of  that  marriage,  should  have  no  more  than  £16,000  in  the 
whole :  So  tiiat  if  the  powers  of  the  deed  of  1683,  were  as  extensive  as  the  appellants 
insisted  on,  they  were  effectually  restrained  in  Lord  Hemry,  by  his  own  deed  of  July 
1696.  That  the  provisions  made  by  Lord  Henry's  marriage«ettlement,  being  to  add 
£4000  to  the  £12,000  for  an  only  daughter,  to  make  her  portion  £16,000,  that  it 
might  be  adequate  to  the  fortune  brought  into  tiie  family  by  her  mother,  was  a  fair, 
equal,  and  usual  provision :  But  to  add  £8000  in  money,  £200  per  ann.  mainten- 
ance, and  £200  per  ann.  in  lands  (besides  two  thirds  of  Lord  Henry's  personal  estate, 
which  the  Lady  was  entitled  to,  there  not  appearing  to  be  any  will  of  Lord  Henry) 
and  the  inheritance  of  lands  to  be  purchased  with  the  £2000  deposited  by.  the  late 
Duke,  would  be  stripping  an  estate  to  make  one  great  portion,  which  in  liie  nature 
of  the  thing  could  never  be  intended ;  and  therefore,  when  these  extraordinary  pro- 
visions were  made  tn  extremis,  it  was  impossible  that  Lord  Henry  could  have  a  due 
consideration  of  them;  especially  when  they  were  said  to  be  in  purtuance  of  the 
marriage-agreement;  which  marriage-agreement  was  really  contrary  to  it>  so  that 
there  appeared  to  be  a  manifest  imposition  on  the  face  of  the  deeds  themselves. 

After  hearing  counsel  on  this  appeal,  the  question  was  put,  "  Whether  that  part 
of  the  decree,  declaring  that  the  plaintiffs  had  failed  as  to  the  demands  of  the  estate 
of  Claxby  in  Lincoln-[145]-shire,  should  be  reversed!"  which  being  resolved  in  the 
negative ;  the  question  was  then  put,  "  Whether  the  rest  of  the  said  decree  should  be 
reversed ) "  Which  being  also  resolved  in  the  negative ;  it  was  obdbkbd  and  ad- 
nn>GKD,  that  the  appeal  should  be  dismissed ;  and  the  decree  therein  complained  of, 
affirmed.     (Jour.  vol.  21.  p.  48.) 

Case  2. — ^Euzabeth  Duchkss  Dowager  op  Hamilton,  and  others, — Appellants; 
Charles  Mordaunt,  Esq.,  and  others, — Respondents  [9th  March  1726]. 

[Mews'  Dig.  X.,  1649  sub  nom.  Orby  v.  AfoAwn.] 

Tenant  for  life,  with  power  to  make  leases  of  all  lands  anciently  demised, 
reserving  th'e  ancient  rente,  or  more,  and  of  other  lands,  reserving  the  most 
and  beet  improved  rents  that  could  be  got,  makes  a  lease  of  part  of  the 
premises  usually  demised,  reserving  the  old  accustomed  rents;  and  a  lease 
of  other  part  not  usually  demised,  reserving  siich  sum  of  money  as  should 
amount  to  the  best  and  most  improved  yearly  rent.  Both  these  leases  were 
held  to  be  void  as  against  the  remainder  man;  the  first,  as  not  being  war- 
ranted by  the  power ;  and  the  other,  for  the  uncertainty  of  it. 

Dbcrbb  of  Somers,  Lord  Keeper,  affirmed. 

The  reports  in  Viner  are  incorrect;  and  that  in  vol.  19.  is  a  mere  dictum 
of  Holt,  who  differed  from  the  Lord  Keeper  and  Lord  Trevor. 

2  Vern.  531.  542.  1  Eq.  ab.  343.  ca.  5.  Preced.  in  CH&a.  257.  3  Chan.  Rep.  56; 

102.  2  Freeman's  Rep.  291.  Viner,  vol.  16.  p.  473.  ca.  5;  vol.  19.  p.  137.  ca. 

11.  Gilb.  Rep.  45.  [by  the  name  of  Orby  v.  Mohun,  (Ld.  or  Lady).] 

Previous  to  the  marriage  of  Charles  Lord  Brandon,  eldest  son  of  Charles  Earl  of 

Kfaccleefield,  with  Ann  Mason,  the  daughter  of  Richard  Mason,  by  indentures  of 

lease  and  rdease  dated  the  23d  and  24th  of  April,  1683,  the  Earl  and  Lord  Brandon 

So  that  the  whole  which  could  be  charged  on,  and  granted  out 
)f  the  estate  (including  Lord  James's  £5000)  was,  by  tlie  appeJ- 
ant's  construction, £54,333     0     0 

And  the  whole  estate  at  20  years  purchase,  which  at  the  time  of 
naking  the  settlement,  was  a  full  price  for  it,  was  worth  but .         .         52,000     0     0 


So  that  what,  it  was  pretended,  might  have  been  given  out  of 
;he  estate,  as  above,  was  £2333  more  than  the  same  was  worth ;  and 
sonsequently,  the  respondent  Lord  James,  might  have  been  de- 
>rived  of  any  benefit  by  his  estate  in  reversion ;  which  could  not 
•easonably  be  supposed  to  have  been  intended  by  the  Earl,  his 

rrandfather, 2,333     0     0 
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his  Bon,  convefed  to  Sir  Henry  Hobart  and  the  said  Richard  Mason  and  thie»r  ban, 
divers  manors  and  estates  in  die  counties  of  Chester  and  Lancaster,  in  order  to  make 
them  tenants  of  the  freehold,  that  common  recoveri'es  might  be  thereof  suffered; 
and  which,  when  suffered,  were  thereby  declared  to  be  to  the  use  of  the  Earl  for  99 
years,  if  he  should  so  long  live,  subject  to  a  rent<:harge  of  £1000  per  ann.  to  Lord 
Brandon  and  the  said  Ann,  in  manner  therein  mentioned ;  remainder  to  tznstea 
to  preserve  the  contingent  remainders;  then  to  trustees  for  300  years,  to  raise  acd 
pay  any  sum  not  exceeding  £1200  to  such  persons  as  the  Earl  should  appoint; 
remainder  to  Lord  Brandon  for  99  years,  if  he  should  so  long  live ;  remainder  to 
trustees  to  preserve  the  contingent  remainders;  remainder  to  the  first  and  emrj 
other  son  of  Lord  Brandon,  successively  in  tail  male;  remainder  to  Fitton  Genii 
second  son  of  the  Earl,  for  99  years,  if  he  should  so  long  live;  remainder  to  trusteH 
to  preserve  the  contingent  remainders ;  remainder  to  the  first  and  othJar  son*  of 
Fitton,  successively  in  tail  male ;  remainder  to  every  other  son  of  the  Earl,  in  tail 
male  sucoeesivdy;  remainder  to  the  Earl,  his  heirs  and  assigns. 

[146]  And  in  this  settlement,  a  power  was  reserved  to  the  Earl,  Lord  Brandon, 
and  the  said  Fitton,  tliat  as  and  when  every  of  them  should  come  into  and  be  is 
possession  of  the  premises,  by  virtue  of  the  above  limitations ;  it  should  be  lavfal 
for  them,  from  time  to  time,  during  their  lives,  by  indentures  under  their  re- 
spective hands  and  seals,  to  lease  all  and  every  or  any  part  thereof,  to  ur 
person  or  persons,  for  any  term  or  number  of  years,  not  exceeding  21  years,  or  for 
one,  two,  or  three  lives,  or  for  any  term  or  number  of  years,  determinable  on  die 
death  of  one,  two,  or  three  persons,  in  possession,  but  not  in  reversion,  remainder, 
or  expectancy ;  so  as  upon  every  such  lease  of  such  parts  of  the  premises,  as  had 
been  anciently  and  accustomarily  demised,  whereof  fines  had  been  usually  takes, 
the  old  usual  and  accustomable  yearly  rent  or  rents,  or  more,  should  be  yeadr 
reserved  and  made  payable,  during  tlie  continuance  thereof  respectively ;  and  » 
as  upon  every  lease  of  such  part  of  the  premises  as  had  not  been  usually  let 
and  for  which  ttiere  fatad  not  been  any  fine  or  fines  formerly  taken,  there  should  be 
reserved  and  made  payable,  during  the  continuance  of  the  same  respectively,  tfo 
most  and  best  improved  yearly  rent  that  could  be  reasonably  had  or  obtained  f<wtfce 
same;  and  so  as  no  such  leasee  should  be  made  dispunishable  of  waste;  and  so  astbe 
lessee  and  lessees  to  whom  the  same  should  be  made,  should  respectively  seal  and 
deliver  counterparts  thereof.  And  it  was  by  the  same  indenture  further  declared, 
that  till  the  suffering  the  said  recoveries,  the  said  Hobart  and  Mason,  and  their 
heirs,  should  stand  and  be  seised  of  the  said  manors  and  premises  intended  to  be 
therein  comprised,  in  trust  for  such  person  and  persons,  and  for  such  estate  aad 
estates,  as  and  to  whom  the  use  of  the  same  premises  were  before  mentioned  aitd 
declared  concerning  the  same. 

The  marriage  soon  afterwards  took  effect,  but  no  recoveries  were  ever  suffo^d 
of  the  premises,  pursuant  to  the  covenant. 

The  Earl  of  Macclesfield  died  in  January  1692,  leaving  issue  two  sons,  via.  the 
said  Charles  Lord  Brandon,  and  Fitton  Gerard,  and  three  daughters,  vis.  the  appe- 
lant Lady  Charlotte  Orby,  Elizabeth  Lady  Gerard,  mother  of  the  appelant  the 
Duchess  of  Hamilton,  and  Lady  Ann  Elrington,  mother  of  the  appellants  John  and 
Gerard  Elrington. 

Upon  Earl  Charles  the  father's  death,  the  said  manors  and  pr^nises  came  to 
his  eldest  son  Charles,  then  Earl  of  Macclesfield,  who  took  possession  and  enjoyed 
the  same  during  his  life ;  and  became  also  entitled  to  the  reversion  in  fee  thereof, 
as  being  heir  of  his  father,  to  whom  the  reversion  was  limited  by  the  settlement 
And  in  1698,  his  marriage  with  the  said  Ann  Mason  was  dissolved  by  act  of  parlia- 
ment; and  the  children  of  that  marriage  were  declared  illegitimate. 

Earl  Charles  the  son,  by  his  will,  dated  the  2d  of  July  1701,  devised  all  the 
said  manors  and  premises,  and  the  reversion  and  remainder  thereof,  in  «*» 
he  should  die  without  issue,  to  Charles  Lord  Mohun  and  his  heirs,  whom  he  ap- 
pointed sole  executor  of  his  [147]  will :  And  in  November  following,  the  teetator 
died  without  issue;  whereupon,  and  by  virtue  of  his  said  will,  the  reversion  in  fee 
of  the  said  manors  and  premises  expectant  upon  the  death  of  Fitton,  then  Earl  of 
Macclesfield,  became  vested  in  Lord  Mohun ;  and  Earl  Fitton  became  entitled  to  the 
same  for  the  term  of  99  years,  determinable  on  his  death ;  and  h^  entered  into  tlw 
possession  thereof  accordingly. 
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By  indenture  of  lease,  dated  the  2l8t  of  December  1702,  Earl  Fitton,  after  recit- 
ing his  power  of  leaBing,  demised  to  Sir  Charles  Orby  and  Thomas,  afterwards  Sir 
Fhomas  Orbj,  all  the  messuages,  tenements,  and  farms,  in  Gawsworth,  Bosely,  Sid- 
lington,  Aldford,  Whisterfield,  and  Wimbleetow,  in  the  county  of  Chester ;  and  all 
[)ther  the  messuages,  cottages,  lands,  tenements,  and  hereditaments  whatsoever, 
wmprised  in  the  said  settlement,  which  had  been  usually  letten  and  fines  taken  for 
the  same ;  and  all  other  lands  which  were  within  the  compass  and  intent  of  the  said 
power,  and  every  part  thereof;  to  hdld  for  the  term  of  99  years,  if  the  said  Sir 
rhomas  Orby  and  Ferdinando  Fairfax,  and  the  appellant  Elizabeth  Collett  (then 
Elizabeth  Ashton)  or  any  of  them  should  so  long  live,  so  as  the  said  lessees  should  seal 
uid  deliver  a  counterpart  of  such  lease ;  yielding  and  paying  therefore,  during  the 
laid  term,  at  or  upon  the  days  and  times  in  that  behalf  used  and  accustomed,  t^e 
wveral  and  respective  old  accustomed  rents  reserved  and  payable  for  the  said  several 
messuages,  tenements,  and  farms  thereby  leased,  according  to  the  intent  and  mean- 
ing of  the  said  proviso. 

And  by  another  indenture  bearing  date;  the  same  day,  it  was  declared,  that  the 
said  lease  was  made  in  trust  to  pay  £200  per  ann.  to  the  appoUanta  Elizabeth  Collett 
ukd  Henrietta  Symee,  and  to  pay  the  residue  of  the  rents  and  profits  in  thirds ;  one 
third  to  the  appellant  the  Duchess  of  Hamilton,  one  third  to  Sir  Thomas  Orby,  and 
the  remaining  third  between  Elizabeth  Orby,  daughter  of  the  said  Sir  Thoma«,  and 
irtto  aftwwards  intermarried  with  the  respondent  Robert  Hunter,  and  the  appellants 
fohn  and  Gerard  Elrington  and  Robert  Elrington,  deceased. 

By  another  lease  dated  the  22d  of  the  same  December  1702,  Earl  Fitton  demised 
to  the  said  Sir  Thomas  Orby,  ib»  capital  messuages,  tenements,  and  farms,  in  the 
x>untiee  of  Chester  and  Lancaster,  for  which  fines  had  not  been  usually  taken,  and  of 
which  there  was  then  no  lease  for  years,  or  for  any  life  in  being ;  to  hold  for  99  years, 
if  the  appellant  the  Duchess  of  Hamilton,  and  the  said  Sir  Thomas  Orby  and  the 
Lord  Mohun,  or  any  of  them,  should  so  long  live ;  yielding  yearly,  during  the  said 
term,  such  sum  and  sums  of  money  as  should  amount  to  the  most  and  best  improved 
yearly  rent  that  could  be  reasonably  had  and  obtained  for  the  Bam& 

In  the  same  month  Earl  Fitton  died  without  issue;  upon  whose  death,  the  Lord 
Mohun  brought  ejectments  against  the  lessees  for  recovery  of  the  premises :  Where- 
upon in  Trinity  term  1704,  Sir  Thomas  Orby  and  the  app^ant  the  Duchess,  together 
with  Elizabeth  Orby  the  daughter,  and  the  appellants  John  and  Gerard  Elring-[148]- 
ton,  Elizabeth  Collett,  and  Henrietta  Symes,  exhibited  their  bill  in  Chancery  against 
the  Lord  Mohun,  Sir  John  Hobart,  and  others,  to  have  the  said  two  leasee  established, 
and  the  lessees  quieted  in  possession  of  the  preimises  thereby  demised  to  them,  and 
for  an  injunction  to  stay  Lord  Hohun's  proceedings  at  law  on  his  ejectments. 

To  this  bill  the  defendants  answered ;  and  in  December  following,  Lord  Mohun 
exhibited  his  cross  bill  to  set  aside  the  two  leases,  and  that  Sir  John  Hobart  might  con- 
vey the  fee  simple  and  inheritance  of  the  said  manors  and  premises  to  the  Lord 
Mohun  and  his  heirs,  and  in  the  mean  time  be  declared  his  trustee;  and  that  the 
lessees  might  account  with  Lord  Mohun  for  the  rents  and  profits  of  the  premises  re- 
ceived by  them,  since  Earl  Fitton's  death ;  and  deliver  up  to  him  all  the  deeds  and 
writings  relating  thereto. 

On  the  28th  and  29th  of  January,  and  1st  of  February  1705,  both  causes  came  on 
to  be  heard  before  the  Lord  Keeper  Cowper,  assisted  by  the  Lord  Chief  Justice  Holt,  and 
the  Lord  Chief  Justice  Trevor ;  who  having  heard  the  solemn  arguments  of  counsel  on 
each  side,  did,  on  a  subsequent  day ;  viz.  the  15th  of  April  1706,  deliver  titieir  opinions 
teriatim;  and  then  the  Lord  Keeper,  with  the  concurring  opinion  of  the  Lord  Chief 
Justice  Trevor,  inter  alia,  decreed,  that  as  to  the  two  leases  made  by  Earl  Fitton, 
dated  the  21st  and  22d  of  December  1702,  the  same  were  not  good  as  against  the  Lord 
Mohun,  the  remainder-man  in  the  settlement;  and  therefore  ordered,  that  the  plain- 
tiffs bill  in  the  first  cause,  as  to  the  relief  thereby  sought  in  respect  of  those  leases, 
should  stand  dismissed.  And  in  the  cross  cause.  Sir  John  Hobart  was  decreed,  so  soon 
tw  he  should  come  of  age,  to  convey  the  fee  simple  and  inheritance  of  all  the  said  pre- 
mises to  the  Lord  Mohun  and  his  heira;  and  that  Lord  Mohun  and  his  heirs,  should 
be  at  liberty  to  make  use  of  Sir  John  Hobart's  name,  for  recovering  possession  of  the 
Mune  premises ;  and  all  the  deeds,  evidences,  and  writings  belonging  to  the  premises 
in  question,  which  the  plaintiffs  in  the  original  cause  had,  or  could  come  by,  were  f  orth- 
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with  to  be  ddivered  to  the  Lord  M<Aun;  and  the  injunction  formerly  granted  u 
to  the)  said  premises  was  dissolved. 

This  decree  was  afterwards  signed  and  inrolled,  and  Lord  Mohun  recoTered  pot- 
session  of  the  premises,  and  Sir  John  Hobart,  on  his  coming  of  age,  conveTed  thele^ 
estate  thereof  to  him,  or  as  he  directed ;  and  from  the  time  of  pronouncing  the  decree 
to  the  bringing  of  the  present  appeal,  being  upwards  of  20  jears,  there  had  not  faeei 
one  step  taken  in  the  cause,  but  the  justice  of  tibia  decree  and  proceedings  had  beet 
entirely  acquiesced  under. 

Charles  Lord  Mohun  afterwards  died  without  issue,  having  by  will  devised  all  tlse 
said  manors  and  premises  to  his  wife  Elizabeth  Lady  Mohun,  and  her  heira. 

Afterwards,  in  the  year  1716,  and  previous  to  the  marriage  of  Lady  Mohan  wiih 
the  respondent  Charles  Mordaunt,  and  in  consideration  of  that  marriage^  by  in- 
dentures of  lease  and  release  dat€|d  the  22d  and  23d  of  April  1717,  Lady  Mokmi 
conveyed  to  trustees  and  their  heirs,  all  the  said  manors  and  premises,  to  tiie  uw  of 
the  [149]  respondents  the  Duke  of  Argyle  and  Earl  Islay  for  1000  years,  upon  tlks 
trusts  after  mentioned ;  remainder  to  the  Lady  Mohun  for  life ;  remainder  to  sodi 
person,  and  for  such  estate,  and  subject  to  such  charges,  as  she  solely  should,  by  uj 
writing  under  her  hand  and  seal,  attSested  by  three  witnesses,  direct  or  appoict, 
And  the  trust  term  was  declared  to  be  for  raising  £3000  for  payment  of  debts ;  and 
also  for  raising  £40,000  for  the  marriage  portions  of  Elizabeth  and  Ann,  the  tvo 
children  of  Lady  Mohun,  and  £10,000  for  the  respondent  Charles  Mordaunt,  to  be 
raised  and  paid  pari  pattu. 

The  Lady  Mohun  by  her  deed  poll  dated  the  30th  of  Deconbftr  1724,  directed  and 
appointed  that  the  said  manors  and  premises,  subject  to  the  several  trusts  of  tbe 
said  term  of  1000  years,  should,  from  and  immediately  after  her  decease,  be  and  re- 
main to  the  use  of  trustees  and  their  heirs,  upon  trust,  that  they  should  as  soon  as 
conveniently  might  be  after  her  death,  s^  the  same,  and  thereout  pay  the  semal 
sums  therein  mentioned,  amounting  in  the  whole  to  £8000  and  upwards,  to  tfai 
several  persons  in  the  said  deed  named ;  and  she  directed  the  residue  of  the  monies 
arising  from  th^  sale^  to  be  paid  to  the  respondent  Charles  Mordaunt,  for  bis  ova 
use. 

The  respondent  Sir  Robert  Rich  and  William  Stanhope  intermarried  with  tlw 
said  Elizabeth  and  Ann,  the  Lady  Mohun's  two  daughters,  and  thereby  became  en- 
titled to  the  £20,000  a-piece  so  charged  on  the  estate  for  the  marriage  portions  of 
the  said  Elizabeth  and  Ann ;  and  in  consideration  thereof,  they  made  suitaUe  settk- 
ments  on  the  said  Elizabeth  and  Ann,  and  their  issue,  so  that  they  became  purcbasen 
for  a  valuable  consideration  of  the  said  £40,000  so  diarged  on  tixa  said  estate^ 

In  May  1725,  the  Lady  Mohun  died ;  and  some  time  afterwards  the  respondent 
Charles  Mordaunt  filed  his  bill  in  the  Court  of  Chancery,  to  have  the  trusts  of  tbe 
said  deeds  executed,  and  the  trust  estates  sold  for  the  purposes  aforesaid  ;  and  Ast 
cause  coming  on  to  be  heard,  a  sale  was  decreed  accordingly  to  the  best  purchaser,  to  Is 
approved  by  a  Master,  in  order  to  pay  the  debts,  portions,  and  other  charges  affecting 
the  premises. 

After  all  these  transactions,  and  above  20  years  acquiescence  under  the  decree  of 
the  15th  of  April  1706,  the  present  appeal  was  brought,  in  order  to  reverse  tiat 
decree ;  and  on  behalf  of  the  appellants,  it  was  said  (P.  Yorke,  T.  Lutwyche),  to  have 
been  objectiad  at  the  hearing,  against  the  validity  of  the  lease  of  the  2l8t  of  Decem- 
ber 1702.  I.  That  it  ought  to  have  mentioned  the  particular  rent  reserved.  IL 
That  the  ancient  and  accustomed  rent  was  thereby  reserved,  as  well  for  lands  not 
anoiently  leased,  as  for  those  that  were ;  and  that  therefore,  it  was  contrary  to  tht 
meaning  oi  the  power. 

As  to  the  first  objection,  it  was  argued,  that  the  specifying  a  certain  sum  in  tbe 
reservation  of  a  lease  is  clearly  not  necessary,  if  the  particular  rent  intended  maj  be 
known  by  proper  reference :  Certum  est  qtiod  certum  redd*  potest,  is  an  undoubted 
maxim  both  in  law  and  reason.  What  those  ancient  rents  were,  was  a  matter  [ISO] 
of  fact  capable  of  being  known,  and  without  difficulty,  by  those  who  had  the  writing 
of  the  estate,  and  had  been  fully  ascertained  by  the  plaintiffs  in  the  original  caiae. 
That  the  reservation  was  in  the  same  terms  with  the  power,  and  consequently  m 
pursuant  to  it.  That  the  plain  meaning  of  the  restriction  in  the  power,  was  t» 
secure  the  ancient  rents  to  the  remainder-man :  If  he  had  these,  he  had  all  that  «*■ 
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intended  him,  and  there  cotdd  be  no  doubt  but  he  would  be  entitled  to  them  by  this 
reservation ;  but  there  was  no  appearance  in  the  settlement  of  any  intention  in  the 
parties,  to  have  those  rente  ascertained  in  any  particular  manner.  That  it  would 
hardly  be  doubted,  that  such  a  ree«rvation  of  rent  by  the  owner  of  the  fee  would  be 
good,  which  it  could  not  be  if  it  had  not  sudi  a  certainty  as  the  law  requires ;  and  it 
did  not  appear  that  there  was  any  design  in  the  maker  of  the  settlement,  to  exact  a 
greater  degree  of  certainty  in  this  reppect,  than  what  was  required  by  law.  That  the 
intention  and  endeavours  of  Earl  Fitton  to  execute  this  power  in  the  fullest  manner 
in  favour  of  the  heirs  at  law,  was  manifest;  and  the  defect,  if  it  was  any,  ought  to  be 
supplied  by  a  Court  of  Equity ;  especially,  if  the  same  was  occasioned  by  the  agents  of 
Lord  Mohun,  in  neglecting  to  shew  Earl  Fitton  the  proper  evidences  to  ascertain  this 
rent ;  for  it  seemed  contrary  to  conscience,  that  Lord  Mohun  should  gain  by  his  own 
'wrong,  especially  when  he  himself  was  a  stranger  and  volunteer,  and  would  deprive 
the  heirs  at  law  (notwithstanding  he  had  got  all  the  residue  of  Earl  Charles's  estate, 
to  the  amount  of  near  £150,000)  of  that  small  interest  in  their  father's  and  grand- 
father's estate,  which  was  given  them  in  lieu  of  the  whide,  which  ought  naturally  to 
have  descended  to  them. 

As  to  the  other  objection,  it  was  arguM,  that  the  demise  in  the  words  of  it  was 
several,  and  to  put  this  construction  upon  titem,  would  be  to  make  them  joint,  con- 
trary to  the  plain  words  and  intention  of  the  lessor.  That  the  reservation  of  the 
several  and  respective  ancient  rents  for  the  several  and  respective  messuages,  etc. 
could  not  mean  any  thing  but  such  rent  for  each  tenement,  as  was  anciently  reserved 
for  the  same,  and  it  would  be  difficult  to  use  plainer  and  stronger  words  to  import 
the  m'eaning.  That  the  words  yielding  therefore,  must  be  understood  reddendo 
tingvla  tingtdis,  and  which  method  of  interpretation,  the  law  prescribes  in  many 
instances,  not  so  strong  as  this ;  so  that  as  to  those  parts  of  the  estate  demised,  if 
there  was  any  which  had  no  ancient  rent,  no  rent  was  reserved  by  this  reservation, 
and  consequently  as  to  those  the  power  was  not  executed. — As  to  the  length  of  time 
since  the  decree,  and  the  several  subsequent  transactions  stated  by  the  respondents, 
it  was  said  to  be  not  uncommon  for  decrees  to  be  reversed  after  a  greet  length  of  time, 
and  that  this  objection  ought  not  to  be  imputed  to  the  appellants,  who  had  be^p 
feme  coverts,  or  infants,  or  abroad  in  his  Majesty's  service,  since  the  making  of  the 
decree.  As  to  the  pretended  incumbrances,  if  there  were  any,  the  appdlants  were 
wholly  strangers  to  them,  nor  could  they  in  any  wise  vary  or  affect  their  right ;  and 
particularly,  as  all,  or  [161]  the  greatest  part  of  these  incumbrances,  appeared  to  be 
many  years  subsequent  to  the  appellants  claim  under  Earl  Fitton :  And  as  to  the 
decree  for  sale,  the  appellants  were  not  parties,  or  privy  to  it.  That  their  demand 
went  only  to  those  farms  which  were  usually  leased  upon  fines,  and  happened  to  be 
out  of  lease  in  December  1702,  which  was  but  a  small  part  of  the  estate,  and  in 
this  part,  the  share  the  appellants  claimed,  was  only  what  the  farms  might  be  worth 
over  and  above  the  usual  rent :  And  even  this  surplus  would  only  continue  to  them, 
during  ^e  remainder  of  a  lease  detierminable  upon  three  lives;  one  of  which  was 
dead ;  and  twenty-four  years  worn  out  in  the  other  two,  since  the  lease  was  made. 

On  the  other  side  it  was  insisted  (C.  Talbot,  W.  Petere  Williams),  that  as  to  the 
lease  upon  which  the  rent  reserved  was  mentioned  to  be  the  most  improved  rent,  this 
reservation  was  plainly  void  for  the  absolute  uncertainty  of  it;  consequently,  this 
lease  was  not  warranted  by  the  power,  and  was  accordingly  given  up  at  the  hearing, 
by  the  appellants  own  counsel.  And  as  to  the  other  lease,  under  the  leveral  and 
respective  old  and  accustomed  rents,  reserved  and  pot/able  for  the  said  premises,  this 
was  also  void  as  against  Lord  Mohun,  the  r»uainder-man,  and  not  warranted  by  the 
power;  because  there  bepng  many  farms,  and  a  great  estate  within  this  one  lease, 
some  let  at  the  ancient  rents,  and  some  not,  it  would  put  insuperable  difficulties 
upon  the  remainder-man,  to  recover  his  rent  due  for  the  premises  comprised  in  this 
lease ;  for  that  in  the  action  or  avowries  to  be  made  for  the  rent,  he  must  be  so  lucky 
as  to  point  out  what  was  the  old  rent,  for  what  and  for  how  much  land  it  was  paid, 
and  at  what  times  payable ;  and  if  the  tenant  could  prove  that  a  different  rent  was 
paid  for  the  land,  or  that  any  other  land  was  comprised  in  the  lease,  or  that  the 
rent  was  formerly  payable  at  any  other  day,  the  remainder-man  could  not  recover, 
but  instead  of  recovering  the  r«|Dt  from  the  tenant,  must  from  time  to  time  pay  him 
costs.     Whereas  it  was  intended,  that  the  remainder-man  should  have  as  plain,  oer- 
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tain,  and  eaBj  a  remedy  for  his  rent,  as  other  landlords  have,  and  as  tiw  foiut 
owners  of  this  great  estate  anciently  had ;  but  upon  the  lease  now  in  queitioii,  it 
neither  appeared  what  the  rent  was  which  the  remainder-man  was  to  hsve^  nor  for 
what  estate  the  rent  was  to  be  paid,  nor  when,  or  on  what  days  it  was  to  grow  dnatii 
lease  giving  the  rlepainder-man  no  manner  of  light  as  to  these  particulan.  Tlit 
the  proviso  contained  in  the  power  of  leasing,  in  directing  that  the  tenant  should  hI 
a  counterpart  of  every  lease,  shewed,  that  the  intent  of  the^  power  was  to  gmri 
against  all  the  foregoing  inconveniencies,  by  reducing  the  premises  to  a  oertiiiih; 
and  that  there  should  be  a  counterpart  of  every  sever^  lease,  of  every  p«i«l  of 
land  which  was  formerly  let  separaJteiy,  and  the  particular  anciebt  rant  raatel 
with  certainty  in  each  lease,  and  not  one  lease  only,  or  a  counterpart  of  a  lew  i: 
the  whole  estate,  without  reserving  any  certain  rent.  That  as  these  powers  of  b«- 
ing  arie  generally  reserved  in  all  settlements,  if  so  loose  an  exercise  of  them  Mi 
be  allowed  to  the  tenant  for  life,  it  would  introduce  the  greatest  difficidties,  and  pi: 
the  greatest  hardships  upon  the  jointress,  sons  [162]  and  othM*  persons  daimingn 
remainder,  under  such  settl^emeiits ;  and  by  such  a  construction,  the  teoanto  f6rl& 
by  an  uncertain',  general,  and  short  lease  of  the  whole  estate,  which  mi^tbeamli 
and  sudden  act,  and  done  with  very  little  expence  of  money,  time,  or  trouble,  looU 
be  enabled  to  render  the  remainders  expectant  on  the  determination  of  sudi  lesft 
though  settled  on  the  highest  consideration,  to  become  of  little  value;  becanwtlie 
persons  to  whom  such  remainders  belonged,  would  be  in  a  great  measure  diiabkd 
from  recovering  any  rent  for  the  premises.  And  as  the  decree  appealed  from  hi 
been  so  solemnly  pronounced,  and  so  long  acquiesced  in ;  and  as  securities  had  bea 
since  made  and  accepted  under  it,  for  debts  and  marriage  portions,  by  persons  do! 
parties  to  that  suit,  and  who  never  had  any  opportunity  of  defending  the  sbih, 
though  they  would  be  very  great  sufferers  if  the  decree  was  reversed ;  it  was  hopci 
that  it  would  be  afiSrmed,  and  ihe  appeal  dismissed  with  costs. 

Accordingly,  after  hearing  counsel  on  this  appeal,  and  hearing  the  (pinion  d 
the  Judges  upon  a  question  proposed  to  them,  "  Whether  the  power  in  the  setdemai 
of  Charles  Earl  of  Maccleefidd,  to  make  leasee^,  was  well  executed ;"  it  was  obbbB 
and  ADjunoBD,  that  the  appeal  should  be  dismissed,  and  the  decree  therein  con- 
plained  of,  affirmed.    (Jour.  vol.  23.  p.  64.) 


Case  3. — Aymoe  Eich, — ApptiXaid ;  Gbobge  Beaumont,  and  others,— i?«!«»^ 

mU  [9th  February  1727]. 

[Mews'  Dig.  X.  1375;  xv.  375.] 

Where  a  power  is  given  to  a  woman  to  dispose  of  her  estate  by  will,  and  si* 
afterwards  marries,  it  seems  that  the  marriage  is  a  suspension  of  her  pow; 
but  if  she  survives  the  husband,  her  power  revives.     Std  gvaert,  for  tbe 
Lords  directed  a  case  for  the  opinion  of  tlie  Judges  of  B.  R. 
Dbcbbb  of  Lord  Hardwioke  C.  BBVBBSBn. 

In  3  Atk.  707,  the  principle  of  this  case  was  thus  stated  by  the  Atton?' 
Oeneral  (arguendo  in  the  case  of  HeaHe  v.  Orembank')  i  "  It  is  a  mloi  4»t 
where  a  person  has  two  ways  of  doing  a  thing,  and  it  cannot  be  done  one  <aji 
it  shall  be  done  another ;  ut  ret  magit  valeat  quaan  pereat ;  so  that  if  it  cannot 
be  disposed  of  by  way  of  interest,  yet  it  shall  be  a  good  dispoBiticw  by  »»7" 
power." 

Viner,  vol  4.  p.  168.  ca.  26:  vol.  22,  p.  277.  oa.  47.     2  Eq.  ab.  157.  ca.  4.753.  ca.' 

SeeSAtkyns  707. 

A  treaty  of  marriage  being  concluded  between  the  appellant  and  Grace  Bagflu* 
the  only  daughter  and  heir  of  William  Bagshaw,  deceased ;  and  the  said  Grace  beis; 
then  seised  in  fee  tail  of  sevwtd  manors,  landsi,  and  hereditaments  in  the  coun^^ 
Derby,  part  thereof  in  possession,  and  other  part  in  reversion,  expectant  upon  tk 
death  of  Elizabeth  her  mother,  who,  after  the  death  of  Mr.  Bagshaw,  married  «i^ 
Daniel  Clarke;  and  having  an  intention  to  suffer  a  common  recoveiy  oiii*^ 
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estate,  and  to  settle  the  same  in  such  manner  as  she  should  think  fit,  notwithr[163}- 
Btanding  her  coverture;  bj  indentures  of  lease  and  release,  dated  the  16tb  and  I7th 
of  October  1722,  made  between  Daniel  Clarke  and  Elizabeth  his  wife  and  Grace 
Bagshaw  of  the  first  part,  William  Scrimshire  and  John  Launder  of  the  second  part, 
and  the  respondents  Athorpe,  Wadsworth,  and  Shore,  of  the  third  part;  the  said 
Daniel  Clarke  and  Elizabeth  his  wife  and  Grace  Bagshaw,  for  the  bajrring  of  all 
estates  tail,  remainders,  and  reversions  of  and  in  the  manor,  messuages,  lands,  and 
hereditaments  therein  mentioned,  did  grant  and  release  to  Scrimshire  and  Launder, 
and  their  heirs,  the  manor  of  Great  Hucklow,  and  all  and  every  the  messuages,  lauds, 
and  hereditaments  of  them  the  said  Daniel  Clarke  and  Elizabeth  his  wife  and  Grace 
Bagshaw,  or  any  of  them,  in  Great  Hucklow,  Little  Hucklow,  Flag-Money,  Ash,  and 
TidsweU,  in  the  county  of  Derby,  to  the  intent,  that  Scrimshire  and  Launder  might 
be  tenants  of  the  freehold  of  tlie  said  premises,  for  the  sufiering  a  common  recovery 
thereof;  and  which  was  accordingly  suffered  in  Michaelmas  term  following.  And 
it  was  by  the  said  indenture  of  release  covenanted,  that  the  intended  recovery 
should  be  and  enure  to  and  for  the  uses  and  purposes,  and  upon  the  trusts  therein 
alter  declared,  viz.  to  the  use  and  intent,  that  Elizabeth  Clarke  might  have,  during 
her  life,  an  annuity  or  rent-charge  of  £200  to  be  issuing  and  payable  out  of  the  pre- 
mises by  quarterly  payments,  free  from  taxes,  and  with  power  of  distress  for  non- 
payment thereof :  And,  subject  to  such  rent<;harge,  to  the  use  of  the  respondents 
Athorpe,  Wadsworth,  and  Shore,  their  heirs  and  assigns,  upon  trust,  to  permit  and 
suffer  Grace  Bagshaw  and  her  assigns,  during  the  term  of  99  years,  to  be  accounted 
from  the  date  of  the  said  indenture,  if  she  ^ould  so  long  live,  to  receive  aoid  take 
the  rents  and  profits  of  the  said  premises,  to  and  for  her  sole  and  separate  use  and 
benefit;  whether  she  should  be  sole  or  married,  and  exclusive  of  any  husband  or 
husbands  she  might  at  any  time  thereafter  marry :  And  upon  further  trust,  that  if 
Grace  Bagshaw  should  leave  issue,  either  a  son  or  sons,  daughter  or  daughters,  or 
both,  that  should  survive  her,  or  that  the  issue  of  such  son  or  sons,  daughter  or 
daughters,  should  survive  her ;  then  the  trustees  and  the  survivor  of  them,  his  heirs 
and  assigns,  should,  upon  request  and  at  the  direction  of  the  said  Grace  Bagshaw, 
testified  under  her  hand  and  seal,  by  any  deed  in  writing,  or  by  her 
last  will  and  testament  in  writing,  or  any  instrument  purporting  to  be 
her  last  will,  signed  in  the  presence  of  three  or  more  credible  witnesses, 
grant  and  convey  the  premises,  subject  to  the  said  yearly  rent-charge,  to  and 
ajnongst  such  child  or  children  as  she  should  leavei,  or  to  the  issue  of  such  c^ild  or 
children,  if  they  should  die  before  the  mother,  to  and  for  such  estates  and  uses,  and 
in  such  manner  and  proportion,  as  l^  such  writing,  will,  or  instrument,  should  be 
directed  and  appointed;  and  for  want  of  such  direction  and  appointment  should 
grant  and  convey  the  said  premises  to  and  amongst  such  child  or  children  of  the  said 
Grace  Bagshaw,  as  she  should  leave  at  her  decease ;  or,  in  case  of  the  death  of  such 
child  or  children,  before  her,  then  to  the  issue  of  such  child  or  children  [164]  equally 
to  be  divided  amongst  them,  to  take  as  tenants  in  common,  and  not  as  joint  tenants. 
And  upon  further  trust,  that  in  case  Grace  Bagshaw  should  leave  no  issue  of  her 
body,  and  that  the  said  Elizabeth  Clarke  her  mother  should  survive  her,  then  the 
trustees,  and  the  survivor  of  tihem,  his  heirs  and  assigns,  should  upon  request  and 
at  the  charge  of  the  said  Elizabeth  Clarke,  grant  and  convey  the  said  premises  to 
her  and  her  heirs.  And  upon  further  trus^  that  in  case  Elizabeth  Clarke  should 
not  survive  the  said  Grace  Bagshaw,  then  the  trustees  and  the  survivor  of  them,  his 
heirs  and  assigns,  should,  upon  request  and  at  the  charge  of  the  said  Grace  Bagshaw, 
grant  and  convey  the  premises  to  her  axid  her  heirs ;  or  to  such  other  use  or  uses, 
person  or  persons,  and  for  such  estate  and  estates  as  she  should,  by  any  instrument  in 
writing  under  her  hand  and  seal,  attested  by  two  or  more  credible  witnesses,  or  by  her 
last  will  and  testament  in  writing  duly  executed,  or  other  instrument  purporting  to 
be  her  last  wiU  and  testament,  direct  and  appoint;  and  for  want  of  such  appoint- 
ment, then  to  convey  the  same  to  such  person  and  persons,  and  their  heirs,  as  for  the 
time  being  should  t«  heirs  at  law  of  the  said  Grace  Bagshaw. 

And  in  this  indenture  of  release  was  contained  a  proviso,  that  in  case  the  said 
Grace  Bagshaw  should  survive  the  said  Elizabeth  Clarkei,  it  should  and  might  be 
lawful  to  and  for  her,  by  deed,  indented  under  her  hand  and  seal,  executed  in  the 
presence  of  three  or  more  credible  witnesses,  or  by  her  last  will  and  testament  in 
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writing  duly  executed,  to  revoke,  alter,  change,  determine,  and  make  void  all  or  inj 
tlie  use  or  uses,  estate  or  estates  therein  before  limited,  declared  or  appointed,  of  uA 
concerning  the  said  premises ;  and  by  the  same,  or  any  other  deed  or  will,  to  ctmsi 
or  raise,  limit  or  appoint,  any  other  new  use  or  usee,  estate  or  estates,  of  and  con- 
cerning the  same,  or  any  part  thereof. 

Grace  Bagshaw,  at  the  time  of  executing  these  deeds,  declared  she  was  going  t» 
be  married  to  the  appellant;  and  that  she  intended  the  estate  for  the  adTsncciuBt 
of  the  appellant  and  his  family ;  and  the  deeds  were  accordingly  executed  vitti  i 
view  and  intention  of  vesting  a  power  in  her  for  that  end  and  piirposeL 

The  marriage  was  soon  afterwards  had ;  and  Elizabeth  Clarke  died  in  Jtatirj 
1722,  in  the  life-time  of  her  daughter  Grace. 

The  appellant  and  his  wife  had  issue  only  one  son,  named  E3kaaah ;  ud  it 
having  a  settled  intention  to  advance  the  appellant  and  his  family,  m  ibe 
frequently  declared,  by  virtue  and  in  pursuance  of  the  powers  reserved  to  and  rmti 
in  her  by  the  said  settlement,  but  without  having  any  opportunity  of  seeing  the auc: 
did,  on  the  29th  of  September  1724,  make,  sign,  and  seal,  her  last  will  and  testaiiuK 
attested  by  three  crediUe  witnesses ;  and  thereby  gave  and  devised  to  her  said  m 
all  her  real  estate  in  lands,  tenements,  and  hereditaments,  whether  freehold  or  on;*- 
hold,  in  the  county  of  Derby ;  and  willed,  that  her  said  son  should  enter  into  Ml 
possessicHi  of  one  half  of  her  said  real  estate,  aa  soon  as  he  should  accomplish  hi&i^ 
of  21,  or  day  of  marriage,  which  [166]  should  first  happen ;  and  into  full  po«MCK 
of  the  residue  thereof,  at  the  deatL  of  the  appellant  his  fatiier :  And  she  gavetotix 
appellant  all  the  rents  and  profits  of  her  said  real  estate,  until  such  time  as  her  nid 
son  should  accomplish  his  age  of  21,  or  day  of  marriage;  the  appellant  taking ciit 
to  maintain,  educate,  and  bring  up  her  said  son,  according  to  his  degree  and  quality, 
until  such  his  age  or  marriage  as  aforesaid ;  and  from  and  after  the  time  that  lier 
son  should  attain  such  his  age  or  marriage,  she  thereby  gave  to  the  appellant  oiJr 
one  half  of  the  rents  and  profits  of  her  said  real  estate,  for  and  during  the  term  of  kis 
natural  life:  And  if  her  son  should  happen  to  die  in  hiai  minority,  not  having  ufl 
lawful  issue  at  the  time  of  his  decease,  then  she  devised  all  her  said  real  estate  to  tk 
appellant,  his  heirs  and  assigns  for  ever.  And  she  ordered  and  directed,  that  Lcr 
trustees,  or  such  of  them  as  should  be  living,  named  in  a  settlement  lately  made  d 
her  estate  in  Derbyshire,  should  convey  their  said  trust  estate  to  such  uses,  and  for 
such  persons  as  were  named  in  her  said  will :  And  she  thereby  gave  all  her  goodi. 
chattels,  and  personal  estate  whatsoever,  and  also  her  lead  mines  and  mineral  dntio. 
to  the  appellant,  and  made  him  sole  executor. 

On  tlie  very  same  day  the  testatrix  died ;  and  in  February  foUowing,  her  Mt 
also  died,  an  infant,  and  without  issuei 

The  appellant  apprehending,  that  by  virtue  of  the  said  will,  or  writing  purpordi; 
to  be  the  last  will  of  his  said  wife,  he  was  upon  the  death  of  his  son  well  entitlai  in 
equity,  to  the  fee  simple  and  inheritance  of  the  premises,  and  to  have  a  convenan 
of  the  legal  estate  thereof  made  to  him  and  his  heirs  by  the  trustees;  in  Hilary  tera, 
1724,  exhibited  his  bill  in  Chancery  against  the  respondents  George  Beaumw; 
Gertrude,  Jane,  Elizabeth,  and  Sarah  Grammar,  as  tlie  heirs  at  law  of  his  late  vi& 
and  against  the  trustees ;  praying,  that  the  trustees  might  convey  the  legal  eatas  in 
the  premises  to  the  appelant  and  his  heirs. 

The  defendants  having  put  in  their  answers,  and  witnesses  being  examined  «e 
both  sides ;  the  cause  came  to  a  hearing  before  tihe  Lord  Chancellor  King,  on  tlie  Ui 
of  February  1726 ;  when  his  Lordship  was  pleased  to  dismiss  the  appellant's  biii  • 
against  the  trustees  with  ooets,  and  as  to  the  other  defendants  the  heirs  at  law,  witkc 
costs ;  his  Lordship  declaring,  that  if  the  appellant  had  any  title  to  the  premiMt  u 
question,  his  remedy  was  proper  at  law,  and  not  in  equity. 

The  appellant  therefore  appealed  from  the  decree ;  and  on  his  behalf  it  was  tf^ 
(P.  Yorke,  T.  Lutwyche),  that  in  case  his  late  wife  happened  to  survive  Elii^iec 
Clarke  her  mother,  then  the  trustees  of  the  settl^nent,  pursuant  to  the  trusts  therco 
declared  by  a  separate  and  distinct  clause,  were,  upon  her  request  and  at  her  optin. 
either  to  convey  the  premises  to  herself  and  her  heirs,  in  her  life-time,  or  to  such  vda 
person  or  persons,  and  for  such  estate  and  estates,  as  she  should  by  any  instrumeaia 
writing,  under  her  hand  and  seal,  attested  by  two  or  more  witnesses,  or  by  her  last  rl 
in  writing  duly  executed,  or  other  instrument  purporting  to  be  her  last  will  [M^ 
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uid  teetament,  direct  tuid  appoint  That  bj  the  intent  of  the  general  proviso  in  the 
close  of  the  settlement,  an  absolute  power  was  also  reserved  to  the  appeJIant's  wife, 
i>n  the  death  of  her  mother,  to  revoke  and  alter  the  former  trusts,  and  to  substitute 
Dew  ones  in  their  place,  by  her  last  wiU  and  teetament  duly  executed,  and  to  declare 
for  whose  benefit  such  new  trusts  should  enure.  That  she  having  survived  her  mother, 
vhich  was  the  only  contingency  expressed  in  either  of  the  said  clauses,  and  having  by 
her  will,  or  an  instrument  purporting  to  be  her  will,  duly  executed  subsequent  to  her 
mother's  death,  limited  and  appointed  the  promisee,  and  the  equitable  estate  therein, 
to  the  appellant  and  his  heirs,  upon  the  contingency  therein  mentioned,  and  which 
had  since  happened ;  the  appellant  ought  to  enjoy  the  benefit  of  such  appointment, 
and  was  entiUed  to  have  a  conveyance  of  the  legal  estate  from  the  trustees  accordingly. 
That  the  appellant's  wife  by  her  said  will  or  instrument,  directed  her  trustees  to 
convey  their  trust  estate  to  such  usee,  and  for  such  persons  as  were  named  therein ; 
whereby  she  expressly  declared  her  intention  to  be,  that  the  legal  estate  should  remain 
in  the  trustees,  and  directed  it  to  be  conveyed  by  them  to  such  eettwi  que  trusts  as  she 
had  nominated  by  her  wiU ;  and  the  only  proper  remedy  to  obtain  such  conveyance, 
was  in  a  Court  of  Equity.  But  if  this  will,  or  instrument,  should  be  construed  to 
mure  as  a  revocation  of  the  legal  estate  out  of  the  trustees,  rather  than  as  a  declara^ 
tion  of  the  trusts  of  that  estate ;  th6  same  by  such  construction  would  be  made  to 
enure  contrary  to  the  express  words  thereof,  and  contrary  to  the  manifest  intention  of 
the  party  therein  declared.  That  the  settlement  plainly  appeared  to  have  been  executed 
\sj  die  appellant's  late  wife,  with  a  view  and  intention  of  putting  the  disposition  of 
her  estate  in  her  own  power,  so  tiiat  she  might  thereby  have  an  opportunity  of 
advancing  the  appellant  and  his  family.  That  her  constant  declarations  to  this 
purpose,  and  the  solemn  execution  of  lier  wiU  with  this  view,  fully  explained  and  con- 
firmed it  to  have  been  her  intention.  And  tliat  this  being  the  case  of  a  will,  a  trust, 
md  a  power  arising  upon  a  trust,  all  which  have  usually  received  in  Ck>urts  of  Equity 
i  liberal  sense  and  construction,  the  same  ought  here  to  be  taken  liberally,  in  favour 
>f  their  intended  operation ;  and  no  construction  ought  to  be  admitted,  which  would 
manifestly  overturn  and  disappoint  the  declared  intention  of  the  party. 

On  behalf  of  the  respondents  it  was  contended  (C.  Talbot,  N.  Fazakerly),  that  there 
were  two  distinct  cases  provided  for  by  the  settlement ;  tlie  first,  if  Grace  Bagshaw 
ihould  die  leaving  any  child  or  children,  or  issue  of  any  child  or  children,  who  ^ould 
lie  in  her  life-time:  In  which  event,  her  power  of  appointing  was  confined  wholly  to 
nich  child  or  children  as  she  should  leave,  or  to  the  issue  of  such  bm  should  die  before 
ler ;  and  the  limitation  in  default  of  an  appointment,  was,  in  like  manner,  confined  to 
ler  child  or  children,  or  to  their  issue.  The  next  case  provided  for  was,  that  of 
3race  Bagshaw's  dying  without  issue  surviving  her ;  which  was  subdivided  upon  the 
iifferent  contingencies  of  her  mother's  surviving  [157]  her,  or  of  her  surviving  her 
uo&er ;  and  to  this  the  power  of  revocation  was  immediately  subjoined.  Now  Grace 
laving  left  a  son  who  survived  her,  it  was  appr^ernded  that  neither  branch  of  this 
livision,  or  the  power  of  revocation,  ever  did,  or  was  intended  to  take  place.  But  if 
he  power  existed,  it  was  not  well  executed ;  for  when  a  power  is  reserved  to  revoke 
ij  a  last  will  duly  executed,  it  must  mean  a  legal  will ;  one  that  is  to  be  made  under 
hose  circumstances,  and  with  such  qualifications  as  the  law  requires;  but  a  feme 
overt's  will  of  lands  is  by  law  absolutely  void.  That  there  was  no  necessity  of 
mderstanding  the  will  mentioned  in  the  power,  in  any  sense  different  from  the  legal 
ne,  so  as  to  mean  any  declaration  of  her  last  will  and  intent,  though  during  cover- 
are  ;  because  she  was  unmarried  at  the  time  of  creating  the  power,  and  might  tiien 
Ave  executed  it  according  to  law ;  her  marriage  was  a  suspension  only  of  the  power 
luring  coverture,  and  upon  surviving  her  husband,  if  that  contingency  had 
appened,  she  might  again  have  executed  it.  If  the  will  was  a  good  revocation,  the 
ses  limited  to  the  trustees  were  revoked ;  and  consequently,  their  legal  estate  was 
iken  away  and  vested  in  the  appellant,  and  then  there  was  no  foundation  for  his 
pplying  to  a  Court  of  Equity  to  have  a  conveyance  from  the  trustees.  But  whether 
le  revocation  in  point  of  law  was  good  or  not,  was  a  question  merely  at  law,  where 
le  appellant  might  have  the  full  benefit  of  his  right,  if  he  had  any ;  and  if  there  was 
ny  legal  defect  in  the  execution  of  the  power,  a  Court  of  Equity  would  never  make 
i  good  in  favour  of  a  volunteer,  against  a  disinterested  heir.     And  therefore  it  was 
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hoped,  that  the  order  of  digmission  would  be  affirmed,  and  the  appeal  diamisaed  Titk 
coats. 

But  after  hearing  counsel  on  this  appeal,  it  was  obdbrbd  and  adjudgkd,  that  the 
decree  of  dismission  tiierein  complained  of,  should  be  rerersed :  And  it  was  furtlw 
OBOBRBD,  that  the  Court  of  Ch&ncery  should  direct  a  case  to  be  stated  betvten 
the  parties,  and  to  be  sent  to  the  Judges  of  the  Court  of  King's  Bendi,  for  thrir 
opinion  on  tiie  fdlowing  points;  via.  "Whether  the  will,  or  instrument  purporting 
to  be  the  will  of  Grace  Rich,  formeriy  Grace  Bagshaw,  tiie  appellant's  late  wife,  dated 
the  29th  of  September  1724,  be  a  good  appointment  of  the  estates  therein  cfrntaioed: 
And  whether  the  trusts  therein  limited  be  uses  executed,  or  trusts : "  And  that  on  the 
return  of  the  opinion  of  the  Judges  of  the  said  Court  of  King's  Bench  to  the  Court  of 
Chancery,  that  Court  should  proceed  to  make  such  further  order  thereupon  as  ahooid 
be  just*     (Jour.  vol.  23.  p.  180.) 


[168]  Cask  4. — Countess  Dowager  of  Roscommon, — Appellant ;  Thomas 
FowKE,  Esq., — Bespondent  (Et  i  contra)  [3d  April  1745]. 

[Mews'  Dig.  I.  1428,  1435.] 

A  power  of  revocation  is  reserved  to  A.  hy  any  writing  Under  his  hand  and  sesl, 
and  of  appointing  new  uses,  by  the  same  or  any  other  deed:      A.  bj  his  wiH 
without  taking  any  notice  of  the  power,  devisee  the  estate  to  B.      Held  tint 
this  was  a  good  ezecution  of  the  power. 
Dbcbbb  of  the  Irish  Chancery  varibd. 

Sir  Henry  Ingoldsby,  Bart,  grandfather  of  the  appellant  and  of  Elizabeth,  late 
wife  of  the  respondent  Thoma«  Fowke,  being  seised  in  fee  of  several  castles,  manors, 
and  estates  in  the  counties  of  East  Meath  and  Clare,  and  of  several  houses  in  the 
city  of  Limerick  in  Ireland;  and  having  issue  two  sons,  William  his  eldest,  and 
Charles  his  younger  son ;  by  indentures  of  lease  and  release,  dated  the  2d  and  3d  of 
July  1694,  in  consideration  of  a  marriage  then  lately  had  between  the  said  Winiaa 
Ingoldsby  and  Theophila  his  wife,  and  in  pursuance  of  articles,  dated  the  24th  of 
October  1691,  made  previous  to  that  marriage,  and  for  other  considerations  in  the 
settlement  mentioned;  Sir  Henry  granted  and  conveyed  all  the  before  mentioned 
estates  in  East  Meath  and  Clare,  by  their  particular  denominations,  and  all  other 
his  estates  in  those  counties,  or  elsewhere  in  the  kingdom  of  Ireland,  to  Sir  Berkler 
Lucy  and  Colond  Ingoldsby,  and  their  heirs,  to  the  uses  following : 

As  to  the  estates  in  the  county  of  East  Meath,  to  trustees  for  a  term  of  60  \ean, 
if  William  Ingoldsby  and  Theophila  should  so  long  live,  to  secure  an  annuity  of 
£150  per  ann.  to  Theophila  for  her  separate  use;  remainder  to  William  Ingoldsby 
for  life ;  remainder  to  trustees  to  preserve  contingent  remainders ;  remainder  tt> 
Theophila  for  life ;  remainder  to  the  first  and  other  sons  of  William  and  Theopliik 
in  tail  male ;  remainder  to  trustees  for  a  term  of  500  years,  to  raise  portions  for 
daughters  of  that  marriage;  remainder  to  the  first  and  every  other  son  of  William 
by  any  other  wife  in  tail  male;  remainder  to  Charles  Ingoldsby  for  life;  remainder 
to  trustees  to  preserve  contingent  remainders;  remainder  to  the  first  and  vrtrj 

*  It  seems  rather  singular  (says  Mr.  Brown)  that  the  House  should,  upon  this 
occasion,  direct  a  case  for  the  opinion  of  the  Court  of  King's  Bench;  instead  of 
ordering  the  Judges  to  attend,  and  calling  for  their  opinion  in  the  usual  way.  And 
in  3  Ati^yns,  p.  707.  Lord  Chancellor  Hardwicke  said,  "  that  this  was  tiie  oalr 
instance  of  a  case  made  by  the  direction  of  the  House  of  Lords,  for  the  opinion  of  tbe 
Judges."  But  it  is  still  more  extraordinary  (adds  Mr.  Brown),  that  after  such  a  ewe 
was  directed,  no  steps  should  have  been  taken  on  either  side  to  have  it  argued.  For, 
after  a  very  laborious  search,  he  was  not  able  to  discover  a  single  trace  of  any  foitker 
proceedings  in  the  cause;  except  an  order  of  the  Court  of  Chancery,  directing  tiM 
case  to  be  settled  by  the  Master,  in  case  the  parties  differed  in  stating  it. 
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other  Bon  of  Charles  in  tail  male;  remainder  to  Sir  Heury  Ingoldsbj,  and  the  heirs 
of  his  body;  and  after  other  remainders,  which  nerer  took  effect,  remainder  to  Sir 
Henry  Ingoldsby  in  fee. 

As  to  the  eetatee  in  the  county  of  Clare  and  city  of  Limerick  (except  the  lands  of 
danderilaw  and  several  other  lands,  particularly  described  and  excepted)  to  the 
use  of  Sir  Henry  Ingoldsby  for  life ;  remainder,  as  to  part>  to  Dame  Ann  his  wife  for 
life  ;  remainder  of  the  whole  to  William  Ingoldsby  for  life ;  remainder  to  trustees 
bo  preserve  the  contingent  remainders;  remainder  to  the  first  and  other  sons  of 
WiUiam  and  Theophila  in  tail  male;  remainder  to  trustees  for  400  years,  to  raise 
portions  for  daughters ;  remainder  to  the  first  and  every  other  son  of  William 
[n^roldsby  by  [159]  any  other  wife ;  with  like  remainders  over  to  Charles  and  his 
issue  male,  as  were  limited  of  the  East  Meath  estate ;  with  remainder  to  Sir  Henry 
Ingoldsby  in  fee. 

And  as  to  the  lands  of  Clanderilaw,  Derialicky,  Derigyhee,  and  the  other  lands 
in  the  county  of  Clare,  excepted  out  of  the  precedent  limitation,  to  the  use  of  Sir 
Seaxry  for  life;  remainder  to  Charles  Ingoldsby  for  life;  remainder  to  trustees  to 
preserve  contingent  remainders ;  remainder  to  his  first  and  other  sons  in  tail  male ; 
remainder  to  Sir  Henry  and  the  heirs  of  his  body,  with  several  other  remainders 
weTy  which  never  to<^  effect ;  remainder  to  Sir  Henry  Ingoldsby  in  fea 

Fines  and  recoveries  were  afterwards  levied  and  suffered  of  all  the  before  men- 
;ioned  estates,  in  pursuance  of  a  covenant  in  this  settlement. 

Sir  Henry  Ingoldsby  and  his  wife  died  in  1701,  and  Charles,  his  second  son,  died 
in  1703,  in  the  life-time  of  William  Ingoldsby  (then  Sir  William)  leaving  one  son 
Eenry,  who  died  without  issue  in  1719,  and  one  daughter,  the  appellant  Lady 
Eloacomznon . 

Sir  WiUiam  Ingoldsby  had  issue  by  Theophila,  his  wife,  only  one  daughter,  Eliza- 
beth ;  who  afterwards,  with  the  consent  of  Sir  William,  intermarried  with  the  re- 
spondent Thomas  Fowke,  and  was,  by  virtue  of  the  settlement,  entitled  to  a  portion 
>f  jCSOOO,  which  was  afterwards  paid  by  Sir  William  to  the  respondent. 

Sir  William  Ingoldsby,  after  the  deiih.  of  his  wife  wiUiout  issue  male,  and  of  his 
t>rotli.er  Charles  and  Henry  his  son,  wiUiout  issue  male,  being,,  as  heir  of  the  body 
>f  Sir  Henry  Ingoldsby,  tenant  in  tail  general  of  all  the  before  mentioned  estates, 
yy  -virtue  of  the  several  limitations  in  the  settlement;  by  indentures  of  lease  and 
release,  dated  the  20th  and  21st  of  October  1719,  conveyed  all  the  estates  in  East 
tfeath  and  Clare,  and  in  the  city  of  Limerick  (except  Gortafeen  which  was  not  then 
n  his  possession)  to  Thomas  Barry,  to  make  him  tenant  to  the  precipe,  that  recoveries 
mi^ht  be  suffered  of  those  estates,  which  recoveries  were  thereby  declared  to  be  to 
iie  use  of  Sir  William  and  his  heirs. 

In  Easter  term  1720,  recoveries  were  accordingly  suffered  of  the  East  Meath  and 
JIato  estates ;  but  the  houses  in  Limerick  being  of  small  value,  no  recovery  was 
luffered  of  them. 

The  remainders  in  the  settl^nent  of  1694,  of  the  Clare  and  East  Meath  estates, 
y&ing  barred  by  these  recoveries,  and  Sir  William  thereby  becoming  seised  in  fee 
limple ;  in  Easter  term  1724,  he,  together  with  the  respondent  Fowke  and  Elizabeth 
lis  -wife,  levied  a  fine  «ur  eonuganee  de  droit,  etc.  to  James  Medlicott,  of  the  lands 
n  Oirley  and  Curragh  Town  in  the  county  of  Meath ;  and  Ln  Hilary  term  1725,  in 
consideration  of  £1100  another  fine  was  levied  by  them  of  several  other  parts  of  the 
•state  in  the  county  of  Meath,  to  Thomas  Jones,  esq.  and  other  parts  of  the  estate  in 
he  county  of  Clare  were  granted  in  fee  farm  by  Sir  William,  reserving  certain  rents. 

In  April  1726,  Sir  William  Ingoldsby  died ;  and  upon  his  death,  the  fee  simple 
tnd  inheritance  of  the  lands  in  the  counties  of  East  [160]  Meath  and  Clare,  included 
n  tiie  recoveries  in  1720,  and  the  rants  of  such  of  them  ais  had  been  afterwards 
rranted  in  fee  farm  by  Sir  William,  descended  to  Elizabeth,  the  respondent's  late 
vife,  aa  his  only  child  and  heir ;  and  she  became  entitled  to  an  estate  tail  in  the  other 
>re(mi8eB,  not  included  in  these  recoveries,  under  the  limitations  in  the  settlement 
>f  1694.  And  being  so  seised,  by  indenture  quadrupartite,  dated  the  6th  of  Judp 
726,  and  made  between  the  respondent  and  Elizabeth  his  wife  of  the  first  part,  the 
■Cost  Noble  James  Duke  of  Chandos  and  Sir  Berkley  Lucy  of  the  second  part,  Richard 
i*ier8on  and  Robert  Allen,  esqrs.  of  the  third  part,  and  James  Howison  of  the  city 
>f  Dublin,  esq.  of  the  fourth  part;  the  respondent  covenanted  and  agreed  with  Howi- 
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son,  that  he  and  his  wife  would,  before  the  end  of  Michaelmag  term  tiuea  next  ensnia^, 
levy  fines  tur  conusance  de  droit,  etc.  with  proclamations  of  all  the  lands  in  thr 
counties  of  Meath  and  Clare,  and  the  houses  in  Limerick,  and  the  fee  farm  renU  of 
such  of  the  lands  as  had  been  granted  by  Sir  William,  and  all  other  the  cactiea, 
manors,  messuages,  towns,  lands,  tenements,  fee  farm  rents,  and  hereditameDti 
whatsoever,  which  descended  or  came  to  Elizabeth,  the  respondent's  wife,  bj  tk 
death  of  Sir  William  or  Sir  Henry  Ingoldsby,  or  in  whidi  she  or  the  respondent  ia 
her  right,  or  any  other  in  trust  for  her,  had  any  estate  in  the  counties  of  E^ast  Meatk 
or  Clare,  or  in  the  city  of  Limerick  or  elsewhere  in  the  kingdom  of  Ireland,  to  tk 
several  uses  following ;  viz. 

As  to  all  the  estates  in  the  county  of  Clare  and  city  of  Limerick  (except  Gortafees) 
and  also  all  the  premises  called  Girley,  or  Newton-Girley,  or  Curragh  Town,  in  tlK 
county  of  Meath,  to  the  use  of  the  respondent  for  life,  without  impeachment  of 
waste;  remainder  to  trustees  to  preserve  oMitingent  remainders;  recoainder  to  the 
use  of  Elizabeth,  the  respondent's  wife,  for  life,  without  impeachment  of  wsite; 
remainder  to  trustees  to  preserve  contingent  remainders ;  remainder  to  the  duke  of 
Chandos  and  Sir  Berkley  Lucy  for  500  years,  to  raise  £3000  portions  for  youn^ 
children  of  the  respondent  and  Elizabeth ;  remainder  to  the  first  and  other  sons  of 
the  respondent  and  Elizabeth  in  tail  male;  remainder  to  their  daughters  in  ttil 
general ;  and  for  default  of  such  issue,  remainder  to  Elizabeth  Fowke  and  her  h^rs. 

And  as  to  all  the  premises  in  the  county  of  Meath  (except  the  before  nieoli<Mied 
premises  in  Girley  and  Newton-Girley,  and  Curragh  Town)  and  also  the  lands  of 
Gortafeen,  and  all  the  other  eatates  intended  to  be  comprised  in  the  said  fines,  of 
whidi  no  use  was  before  limitod ;  to  Ihe  use  of  Piersoa  and  Allen  and  their  hein. 
upon  trust,  by  sale  or  mortgage,  to  raise  such  sums  of  money  as  the  reapondent  and 
Elizabeth  his  wife,  or  the  survivor  of  them,  should,  by  any  writing  under  their  hands 
and  seals,  or  under  tlie  hand  and  seal  of  the  survivor  of  them,  attested  by  two  or 
more  credible  witnesses,  direct  or  appoint;  and  after  raising  and  payment  of  waA 
sums  and  their  charges,  to  convey  the  residue  of  the  premises  unsold,  and  the  eqnitr 
of  redemption  of  such  as  should  be  mortgaged,  to  the  respondent  for  life,  without 
impeachment  of  waste ;  [161]  and  after  his  decease,  to  the  use  of  such  person  and 
persons,  and  for  such  estate  and  estates,  and  chargeable  with  such  sum  or  sums, 
as  the  said  Elizabeth  should,  by  any  writing  under  her  hand  and  seal,  attested  bv 
two  or  more  credible  witnesses  (notwitlistanding  her  coverture,  and  as  if  she  veic 
sole  and  unmarried)  direct,  limit,  or  appoint;  and  for  want  of  such  diredioo. 
limitation,  or  appointment,  to  convey  the  same  to  her,  and  her  heirs  and  assieDt 
for  ever.  And  in  this  indenture  was  contained  a  proviso  in  the  words  foUowin;: 
"Provided  always,  and  these  presents  are  upon  this  condition,  neTerthelesa,  that  if 
there  shall  be  no  issue  by  the  said  Thomas  Fowke  on  the  body  of  the  said  Elizaliedi 
his  wife  begotten,  or  being  such,  all  of  them  shall  die  in  tlie  life-time  of  the  said 
Elizabeth  ;  that  then  and  in  such  case,  it  slxall  and  may  be  lawful  to  and  for  the  said 
Elizabeth,  by  any  writing  under  her  hand  and  seal,  attested  by  two  or  more  crediUe 
witnesses  (notwithstanding  her  coverture,  and  as  if  she  were  sole  and  unmarried) 
to  revoke,  alter,  change,  or  make  void  all  or  any  the  use  or  uses,  estate  and  estaus. 
trusts,  limitations,  declarations,  and  agreements  in  these  presents  contained  (eioept 
the  estate  for  life  herein  before  limited  or  intended  to  be  limited  to  the  said  Tloaias 
Fowke,  without  impeachment  of  waste,  and  except  such  estates  as  shall  be  sold  or 
mortgaged  by  the  said  Richard  Pierson  and  Robert  Allen,  for  raising  money  as  afore- 
said, and  except  such  fee  farm  grants  and  leasee  for  years,  as  shall  be  made  by  viitiie 
of  the  power  herein  before  mentioned) :  And  by  the  »3ane  or  tmy  other  deed,  (notvidi- 
standing  her  coverture,  and  as  if  she  w«-e  sole  and  unmarried)  to  grant,  limit,  and 
appoint  the  same  premises,  or  any  part  or  pared  thereof,  to  any  person  or  penou 
whiatsoever,  for  such  use  and  uses,  estate  and  estates,  either  in  fee  simple,  fee  tail, 
or  for  life  or  lives,  or  for  any  term  or  number  of  3rears,  determinable  on  any  life  or 
lives,  or  any  term  or  number  of  years  certain,  and  charged  and  chargeable  wiib 
such  annual  sum  and  sums  of  money,  and  in  such  manner  and  form,  as  the  uii 
Elizabeth  shall  tliink  fit,  direct  or  appoint;  any  thing  herein  before  contained  to 
the  contrary  notwithstanding." 

In  Michadmas  term   1726,  fines  with  proclamations  were  duly  levied  fay  the 
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respondent  and  his  wife  to  Jamee  Howison,  of  all  Uie  before  mentioned  estates  in  the 
x>untiee  of  Meath  and  Clare. 

Some  of  the  estates  were  sold  by  the  trustees,  and  others  mortgaged,  in  pursuance 
it  the  aforesaid  trust,  with  thie  concurrence  of  the  respondent  and  his  wife,  for  the 
payment  of  Sir  William  Ingoldsby's  debts,  and  for  other  purposes;  but  the  lands 
M>nTeyed  to  the  trustees  by  the  deed  of  1726,  not  being  sufficient  to  discharge  all 
the  debts  and  inciimbrancee  affecting  the  estates,  and  the  respondent  not  having 
uty  issue  by  Elizabeth  his  wife,  living ;  by  indentures  of  lease  and  release,  dated  the 
Sth  and  7th  of  July  1729,  the  release  being  quadrupartite,  and  made  between  the 
respondent  and  Elizabeth  his  wife  and  Robert  Allen  of  the  first  part,  the  Duke  of 
CSiiiindos  and  Sir  Berkley  Lucy  of  the  second  part,  John  Fowke,  esq.  of  the  third 
part,  and  Thomas  Meagher,  esq.  of  the  [162]  fourtih  part;  reciting  the  settlement 
it  the  6th  of  June  1726,  and  some  other  subsequent  deeds,  whereby  the  interest  of 
Richard  Pieorson,  the  trustee,  had  been  assigned  to  John  Fowke ;  and  reciting,  that 
part  of  the  premises.  Tested  by  the  settlement  in  1726  in  Robert  Allen  and  Richard 
Pierson,  had  been  sold,  and  that  other  parts  had  been  mortgaged  ;  and  that  the  money 
arising  by  such  sale  and  mortgagee  had  been  applied  in  satisfaction  of  just  debts 
uid  incumbrances,  but  that  the  same  was  insufficient  for  the  payment  and  discharge 
)f  all  the  debts  and  incumbrances  affecting  all  the  estates  in  the  former  settlement ; 
ind  that  it  was  therefore  necessary,  for  the  discharge  of  Sir  William  Ingoldsby's 
ilebts,  and  other  debts,  that  a  further  part  of  the  estates  should  be  vested  in  trustees, 
to  be  sold  for  payment  thereof ;  and  that  it  was  most  convenient,  that  tlie  residue 
Df  the  East  Meath  estate  should  be  sold  for  those  purposes :  Therefore  the  respondent 
Uid  Elizabeth  his  wife  and  Robert  Allen  conveyed  to  John  Fowke  and  his  heirs, 
bU  the  oastlee,  manors,  and  estates:  whatsoever,  in  the  county  of  East  Meath,  which 
remained  unsold,  upon  trust  by  sale  or  mortgage,  to  raise  from  time  to  time  such 
Bums  of  money  as  the  respondent  and  Elizabeth  his  wife,  or  the  survivor  of  them, 
should,  by  any  writing  or  writings  under  their  hands  and  seals,  or  under  the  hand 
and  seal  of  the  survivor  of  them,  attested  by  two  or  more  witnesses,  direct  or 
appoint;  ta  be  applied  as  they,  or  the  survivor  of  them,  should  direct;  and  after 
payment  of  »uch  sums  and  their  charges,  upon  trust,  to  convey  the  residue  of  the 
premises  remaining  unsold,  and  the  equity  of  redemption  of  such  as  should  be  mort- 
gaged, to  the  use  of  the  respondent  for  life,  without  impeachment  of  waste;  and 
after  his  decease,  to  the  use  of  such  person  and  persons,  and  for  such  estate  and 
estates,  and  diarged  and  chargeable  with  any  annual  or  other  sums  of  money,  in 
■uch  manner  as  the  said  Elizabeth  Fowke  should,  by  any  writing  under  her  hand  and 
nal,  attested  by  two  or  more  credible  witnesses  (notwithstanding  her  coverture, 
and  as  if  she  was  sole  and  unmarried)  direct,  limit,  or  appoint ;  and  for  want  of  such 
appointment,  to  Elizabeth  Fowke,  her  heirs  and  assigns  for  ever.  And  the  Duke  of 
CJiandos  and  Sir  Berkley  Lucy  likewise  assigned  the  term  of  600  years,  of  the  before 
mentioned  estates  in  the  county  of  Meath,  vested  in  them  by  the  settlement  of  June 
1726,  to  Thomas  Meagher,  upon  trust  to  attend  the  inheritance:  And  tliere  was 
a  proviso  in  this  deed,  that  nothing  therein  conta.ined  should  extend  to  alter  the  uses 
ill  the  settlement  of  1726,  limited  of  tlie  lands  of  Gortafeen,  or  of  the  premiHee  in 
the  coimty  of  Clare  or  city  of  Limerick ;  but  that  the  same,  being  then  of  the  yesirly 
value  of  ^778  5s.  should  stand  charged  with,  and  be  subject  to  the  raising  the  £3000 
portions,  and  such  other  trusts  as  the  said  term  of  500  years  stood  thereby  limited : 
And  also  another  proviso,  that  until  the  premises  in  the  county  of  Meath  should  be 
sold,  the  respondent  and  his  wife,  during  their  lives,  and  every  other  person  who 
should  be  entitled  to  the  same  by  the  former  settlement  of  1726,  should  receive  the 
rents  and  profits  thereof.  And  a  power  was  given  to  the  respondent  and  [163]  his 
wife,  and  the  survivor  of  them,  by  deed  in  writing,  to  lease  the  estates  in  the  county 
of  Clare  and  city  of  Limerick,  to  any  persons,  in  fee  farm,  or  for  lives  or  years,  as 
they  should  think  fit,  reserving  the  beet  improved  rent. 

The  respondent's  wife  not  having  any  children  living,  duly  made  her  last  will 
in  writing  (or  writing  in  nature  of  a  will)  under  her  hand  and  seal,  and  in  the  pre- 
sence of  tiiree  credible  witnesses,  who  attested  the  same  in  her  presence,  dated  the 
13th  of  January  1734 ;  and  thereby,  without  taking  notice  of  the  power  in  the  settle- 
ment of  1726,  she  devised  all  her  estates  which  descended  to  her  by  the  death  of  Sir 
William  Ingoldsby,  or  Sir  Henry  Ingoldsby,  and  in  which  ^e,  or  the  respondent  in 
her  right,  or  any  other  person  in  trust  for  her,  then  had  any  estate,  in  the  counties 
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of  Clare,  or  East  Meath,  and  city  of  Limerick,  or  elsewhere  in  the  king^lom  of  In- 
land, (subject  to  the  legacies  therein  bequeatlied)  to  the  respondent  and  his  hmrs. 

Soon  after  making  tliis  will,  viz.  in  Julj  1736,  the  respondent's  wife  died;  aid 
the  respondent  continued  in  possession  of  all  the  estates  in  the  oounties  of  Meath 
and  Clare,  and  of  the  houses  in  the  city  of  Limerick,  which  remained  unsold,  and 
were  included  in  the  original  settlement  of  1694  ;  except  the  lands  called  Gortafeen. 
(which  never  were  in  tlie  possession  of  the  fam,ily,  and  for  which  an  ejectment  tu 
brought  by  the  respondent  and  Elizabeth  his  wife,  but  no  judgment  was  ever  obtained 
therein),  and  except  the  lands  of  Clanderilaw,  Derialicky,  and  Derigyhee,  and  tit 
other  lands  included  in  the  last  limitation  in  the  settlement  of  1694. 

In  July  1736,  the  appellant  filed  her  bill  in  the  Court  of  Chancery  in  Irriaoi 
against  the  respondent  and  against  John  Fowke,  Robert  Allen,  and  Thomas  Meaglier: 
setting  forth  the  before  mentioned  settlements,  and  the  fines  levied  by  the  respondett 
and  his  wife,  and  that  she  was  in  seisin  and  perception  of  the  rents,  being  £101 
per  ann.  of  the  lands  of  Clanderilaw,  and  the  other  excepted  lands  in  the  county  of 
Clare;  and  insisted,  that  as  heir  general  of  Sir  Henry  and  Sir  WiUiaai  Ingold^, 
and  of  Elizabeth  the  respondent's  late  wife,  she  was  entitled  to  the  reversion  of  tbe 
premises  in  the  counties  of  Meath  and  Clare,  and  city  of  LimM-ick,  after  tiie  detA 
of  the  respondent,  and  to  the  immediate  seisin  of  Gortafeen ;  but  could  not  sue  for 
the  same,  having  none  of  the  title  deeds,  nor  a  knowledge  of  any  of  the  settlemeoli, 
but  from  the  inrolment  of  the  original  settlement  and  memorials  of  other  deeds  in 
the  respondent's  custody ;  and  charged,  that  the  respondent  had  made  leases  of  pirt 
of  the  premises,  and  intended  to  sell  or  incumber  the  other  estates ;  and  therefon 
prayed,  that  the  respondent  might  set  forth  a  list  of  the  deeds  in  his  hands  relaiing 
to  the  premises,  and  the  contents  thereof,  and  Sir  William's  title  to  Gortafeen  tai 
his  debts,  and  any  other  deeds  or  fines,  except  those  stated  by  the  bill,  which  were 
levied  or  executed  by  the  respondent  and  his  wife ;  and  a  list  of  the  lands  sold  and 
leased,  and  the  sums  received  thereby,  and  whether  he  executed  any  leasee  in  rsrcc- 
sion,  or  accepted  of  any  surrenders,  and  what  fines  he  received  on  leasee. 

[164]  To  this  bill  the  respondent  put  in  an  answer  and  plea ;  and  to  so  much  of 
the  bill  as  required  the  respondent  to  set  forth  the  deeds  and  writings  relating  to 
the  said  estates,  or  any  part  thereof,  in  his  custody  or  power,  except  the  deeds  wc 
forth  in  the  answer ;  or  that  prayed  a  discovery  of  the  debts  of  Sir  William  logoIdBbr, 
or  of  the  estates  which  were  leased,  mortgaged,  or  sold  by  the  respondent  and  his  wifc^ 
or  by  him  since  her  death,  or  of  the  monies  raised  thereby,  or  how  the  same  ■wtn 
applied,  or  whether  the  respondent  and  his  wife  had  executed  any  deeds,  or  levied 
any  fines,  except  those  before  mentioned,  or  whether  he  had  made  any  leases  of  tfae 
premises,  or  accepted  fines  on  granting  such  new  leasee;  and  in  bar  of  the  reliei 
prayed  by  the  bill,  the  respondent  pleaded  the  settlement  in  1694,  and  the  other  deeds 
and  fines  before  mentioned,  and  the  will  of  Elizabeth  his  late  wife;  and  ioaisted, 
that  by  the  common  recoveries  suffered  by  Sir  William  Ingoldsby,  he  became  seised 
in  fee  of  the  premises  therein  contained ;  and  that  the  remainders  in  tail  created 
by  the  settlement  in  1694,  were  barred  and  destroyed ;  that  the  inheritance  of  the 
premises  descended  to  Elizabeth  his  wife ;  and  that  she,  by  joining  with  him  in  levy- 
ing the  fines  in  1726,  and  executing  the  before  mentioned  deed  of  the  6th  of  Jnne 
1726,  to  declare  the  uses  of  those  fines,  and  by  virtue  of  the  power  of  revocation 
therein  contained,  was  well  enabled  to  execute  the  deeds  of  the  6th  and  Tth  of  Jane 
1729,  and  to  make  her  said  will ;  and  that  by  virtue  thereof,  he  was  well  entrtkd 
to  the  inheritance  of  those  estates  ;  and  that  the  appellant  was  barred  of  all  right 
or  claim  tliereto. 

This  plea  came  on  to  be  argued  up(«  the  24th  of  May  1737  ;  when  it  was  ordered. 
that  the  benefit  of  it  should  be  reserved  till  the  hearing,  with  liberty  for  the  appeUaat 
to  except  to  the  answer. 

On  the  20th  of  November  1741,  the  cause  was  heard ;  and  on  the  11th  of  l>eo«»- 
ber  following,  it  was  ordered,  that  a  state  of  the  case  should  be  drawn  up  and  sect 
to  the  Court  of  Common  Pleas,  for  the  opinion  of  that  Court ;  "  Whether  tiie  wil 
or  writing  purporting  to  be  the  will  of  Elizabeth  Fowke^  bearing  date  the  13th  day 
of  January  1734,  be  a  due  execution  of  the  power  in  the  deed  of  the  6th  d»y  of  Juae 
1726,  or  not?"  And  further  directions  were  reserved,  till  after  the  Court  sboud 
have  certified  their  opinion. 
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In  pureuance  of  tbis  order,  a  case  was  accordingly  stated ;  and  the  said  Court 
of  Common  Pleas,  after  hearing  Uie  matter  spoken  to  by  counsel  on  both  sides,  were 
pleased  to  give  their  opinion  in  writing,  in  the  words  fdilowing ;  "  We  are  of 
opinion,  that  the  will,  or  writing  purporting  to  be  the  will  of  Elizabeth  Fowke, 
bearing  date  the  13th  day  of  January  1734,  is  a  due  execution  of  the  power  in  the 
deed  of  the  6th  of  June  1726."     Henry  Singleton,  George  Gore,  Robert  Lindsay. 

Upon  the  return  of  this  certificate,  the  cause  came  on  again  to  be  heard  for  further 
directions,  upon  the  3d  of  February  1742,  and  was  adjourned  till  the  7th;  when  it 
was  (amongst  other  things)  ordered  and  decreed,  that  the  respondent  should  bring 
in  and  deposit  [165]  with  the  Usher  of  the  Court,  all  the  deeds,  papers,  and  writings 
which  were  in  his  hands,  power,  or  custody,  at  the  time  of  filing  the  bill,  or  since, 
relating  to  the  lands  of  Curragh  Town  in  the  county  of  Meath,  Gortafeen  in  the  county 
of  Clare,  and  the  houses  and  lands  in  the  city  of  Limerick,  subject  to  the  further 
order  of  the  Court;  and  that  no  person  should  have  inspection  of  the  said  deeds, 
papers,  and  writings,  without  the  order  of  the  Court  •  And  it  was  further  declared 
and  decreed,  that  the  appellant  was  entitled  unto,  and  should  have  and  recover  the 
lands  of  Gortafeen,  and  the  reversion  of  Uie  houses  and  lands  in  the  city  of  Limerick, 
after  the  death  of  the  respondent;  and  that  all  temporary  bars,  as  to  the  said  houses 
and  lands,  should  be  set  aside:  And  it  was  further  ordered  and  adjudged,  that  the 
plea  put  in  by  the  respondent,  should  be  allowed  ;  and  that  the  bill,  as  to  all  the  lands 
mentioned  in  the  plea  (except  the  lands  of  Gortafeen  and  the  premises  in  Limerick) 
should  be  dismissed ;  and  his  Lordship  was  pleased  to  reserve  the  consideration  of 
the  appellant's  applying  to  the  Court,  to  set  aside  all  temporary  bars  as  to  the  lands 
of  Curragh  Town.  And  it  was  further  ordered,  that  it  should  be  referred  to  the 
Master,  to  take  an  account  of  what  debts  affected  the  estate  of  Sir  William  Ingoldsby, 
at  the  time  of  his  death,  and  what  part  tliereof  had  been  paid,  and  by  whom,  and 
also  what  were  the  debts  affecting  the  same  since  his  decease,  the  amount  of  such  debts, 
and  by  whom  contracted,  with  other  directions  usual  as  to  matters  of  account ;  and 
further  directions  were  reserved  till  after  the  report. 

From  this  decree  tbe  Countess  appealed ;  insisting  (D.  Ryder,  W.  Murray),  that) 
in  case  the  former  power  of  revocation  continued,  notwithstanding  the  subsequent 
leed  of  July  1729,  Elizabeth  Fowke  had  not  properly  executed  that  power  by  her 
»ill ;  for  according  to  the  words  and  intent  of  the  power  reserved  to  her  by  the  deed 
>f  June  1726,  it  ought  to  have  been  executed  by  deed,  and  not  by  will ;  and  therefore 
he  reversion  of  the  estates  in  Clare  descended  to  the  appellant  That  two  powers 
rere  reserved  to  Elizabeth  by  tJie  deed  of  1726,  one  to  revoke  the  uses  of  the  estates 
n  Clare,  by  deed;  the  other,  to  limit  such  parts  of  the  estaites  in  East  Meath  as 
'emained  unsold,  by  any  writing:  Now  she  had  made  a  will  without  reciting  any 
tower,  and  thereby  gave  all  her  estate  to  her  husband ;  which  might  be  a  proper 
Kecution  of  the  latter  power,  but  not  of  the  former.  It  was  reasonable  therefore  to 
uppose,  that  she  only  intended  to  do  what  she  regularly  had  done :  And  upon  tiiis 
upposition,  she  had  provided  for  her  husband  in  an  ample  manner  for  his  life, 
Ad  even  given  him  some  part  of  the  estate  in  fee ;  but  had  permitted  the  reiversion 
>f  other  part,  to  descend  to  the  heir  at  law  of  the  family :  And  this  seemed  to  be  a 
easonable  and  equitable  disposition.  That  as  the  lands  of  Grortafeen  were  not  in 
be  fines,  nor  was  Elizabeth  ever  in  possession,  the  Court  had  declared  the  appellant 
}  be  entitled  thereto  in  possession ;  and  therefore  the  deeds  and  writings  thereof, 
ught  to  have  been  decreed  to  be  ddivered  to  her.  That  as  the  houses  in  Limerick 
'ere  not  in  the  fines,  they  were  declared  by  the  decree  to  belong  to  the  appellant 
166]  in  reversion;  and  the  deeds  and  writings  ought  not  only  to  have  been  directed 
>  be  brought  into  Court ;  but  the  appellant  ought  to  have  been  permitted  to  peruse 
ad  take  copies  of  them:  And  for  ^e  same  reason,  she  was  entitled  to  the  same 
Bcree  as  to  the  lands  of  Derialicky  and  Derigyhee.  And  as  the  lands  of  Curragh 
own  were  not  comprised  in  the  fines  levied  by  Elizabeth  Fowke,  they  could  not  be 
Sected  by  the  deeds  which  she  had  executed ;  and  therefore  it  was  conceived,  that 
1  temporary  bars  as  to  these  lands  ought  to  have  been  removed ;  and  that  the  appel- 
At  ought  to  have  been  at  liberty  to  have  inspected  and  taken  copies  of  the  deads 
id  writings  relating  thereto. 

As  to  the  objections  taken  to  the  decree  by  the  cross  appeal,  that  the  deeds  and 
ritings  ought  not  to  have  been  directed  to  be  produced ;  and  that  no  account  ought 
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to  be  taken  of  Sir  William  Ingoldsby's  debts,  or  of  the  money  raised  by  sale  of  hb 
estate ;  the  appelant  insisted,  that  in  these  particulars  the  decree  waa  right.  For  m 
to  the  first  objection,  it  was  already  answered  and  must  depend  upon  tiie  ri^  to 
the  estates ;  and  as  to  the  second.  Sir  William  died  seised  in  fee  of  the  aeiverBJ  luidt 
claimed  bj  the  appellant;  and  therefore  such  lands  were  legal  assets  as  to  hii 
specialty  creditors.  If  theref<»-e  the  appellant  was  entitled  to  any  of  these  landa, 
an  account  of  Sir  William's  debts,  and  of  what  sums  had  been  raised  for  the  pajment 
thereof,  was  absolutely  necessary  to  be  taken ;  in  order  that  it  might  appear,  hov 
far  the  lands  claimed  by  the  app^ant  were  liable  to  the  payment  of  those  d^iU. 

In  opposition  to  the  grounds  of  the  original  appeal,  it  was  argued  (J.  Browne^ 
T.  Clarke),  on  the  part  of  the  respondent,  that  he  was  entitled  to  the  absolute  in- 
heritance of  all  those  estates,  which  descended  to  Elizabeth  his  late  wife  from  Sir 
William  Ingoldsby,  and  were  included  in  the  settlement  and  fines  of  1726.  Forbr 
the  power  which  she  reserved  to  herself  in  that  s^tlement,  she  was  enabled  by  tmf 
writing  under  her  hand  and  seal,  attested  by  two  or  more  credible  witnesses,  to 
revoke  and  change  all  the  former  usee  therein  limited ;  and  by  the  tame  [writii^] 
or  any  other  deed,  to  appoint  neiw  usee:  And  her  will  (or  the  writing  in  nature^ 
her  will)  was  a  good  execution  of  this  power  of  revocation  and  appointment;  it  being 
a  writing  under  her  hand  and  seal,  attested  by  three  credible  witnesses ;  and  rob- 
Btantially  as  well  as  literally  answering  the  description,  and  comprising  ail  the 
requisites  of  the  power.  That  to  confine  the  execution  of  the  power  as  if  designed 
to  be  6y  deed  only,  by  reason  of  the  latter  words  in  the  proviso  \hy  tht  »iinie  or  luuf 
other  deed] ;  and  to  infer  from  thence,  that  the  writing  expressly  mentioned  in  the 
former  part  of  the  power,  and  referred  to  even  in  this  latter  branch  of  it,  muit  be 
only  such  a  writing  as  is  in  point  of  law  a  deed.;  would  be  to  make  a  construction 
of  the  power  directly  contrary  to  the  former  part,  which  enabled  her  to  revoke  the 
old  uses  by  any  wriUnff ;  as  well  as  to  the  latter  part  of  it,  which  enabled  her  to 
appoint  new  usee  by  the  »ame  [writing] ;  and  would  be  to  defeat  and  take  awaj  the 
operation  of  clear  and  plain  [167]  words  by  implication  and  inference  only :  And  this 
too  in  a  case,  where  the  most  liberal  construction  in  favour  of  the  execution  of  the 
power  is  always  made ;  this  being  a  power  reserved  by  the  owner  of  lite  inheritance, 
and  therefore  to  be  considered  as  part  of  the  original  dominion,  or  right  of  dispooL 
which  a  tenant  in  fee  simple  has  by  law  over  his  estate. 

And  in  support  of  the  cross  appeal  it  was  contended,  that  the  only  part  of  the 
estate  which  by  the  decree  the  appellant  was  declared  to  be  entitled  to,  was  the  lands 
at  Gortafeen,  and  the  houses  in  Limerick,  of  very  small  value ;  the  decision  of  the 
right  to  the  lands  at  Curragh  Town,  being  reserved  by  the  decree  for  the  futore 
consideration  of  the  Court;  and  the  deeds  and  writings  which  the  decree  directed 
to  be  brought  into  court,  as  relating  to  these  three  small  parcels  of  the  estate,  ooocemed 
also  the  title  of  the  other  estates,  which  were  the  property  of  the  respondent;  and 
with  respect  to  which,  the  appellant's  bill  was  dismissed.  And  it  would  be  extremelT 
inconvenient  and  prejudicial  to  the  respondent,  to  have  all  his  deeds  continiKd 
in  the  hands  of  the  Court,  and  to  be  deprived  even  of  an  opportunity  of  inspecUoii. 
without  the  particular  order  of  the  Court.  Whereas,  on  the  other  hand,  the  appel- 
lant could  suffer  no  injury  by  these  deeds  continuing  in  the  respondent's  cotadv; 
since  the  original  settlement  of  1694,  was  inroUed,  and  the  fines  and  reooreries 
which  made  out  her  title  were  upon  record ;  and  all  the  subsequent  Bettlementa,  in 
which  any  of  those  lands  mentioned  in  the  decree  were  included,  derived  no  title 
to  the  appellant ;  but  on  the  contrary,  proved  and  verified  the  respondent's  title 
against  her.  That  the  account  directed  by  the  decree,  and  the  other  directicMiB  rdat- 
ing  thereto,  could  not  any  way  concern  the  appellant,  since  the  estates  which  she 
was  decreed  to  be  entitled  to,  viz.  Gortafeen  and  the  Iiouaes  in  Limerick,  were  act 
included  in  the  recovery  suffered  by  Sir  William  Ingoldsby  in  1720,  and  tlieprf«« 
the  c4d  intail  of  those  estates  was  still  subsisting;  and  consequently,  they  ooold  ■<* 
be  charged  or  affected  with  his  debts,  or  any  since  contracted  by  the  respondeot  or 
his  late  wife.  And  that  the  other  directions  of  the  decree  in  favour  of  the  appeflaat 
were  improper,  without  having  other  parties  before  the  Court ;  nor  did  the  appeliaat 
by  her  bill,  pray  any  decree  for  immediate  possession,  or  set  up  a  title  to  any  of  the 
estates,  but  only  in  reversicHi  after  the  death  of  the  respondent. 

After  hearing  counsd  on  this  appeal,  and  hearing  the  Judges  present,  on  oertaia 
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points  of  law  to  them  proposed  *  ;  it  was  or-[168]-i>bbhd  and  adjudged,  that  in  the 
direction  contained  in  the  decree  for  bringing  in  deeds,  papers,  and  writings,  after 
the  words  ["  city  of  Limerick,"]  these  words  should  be  inserted  ["  and  the  lands  of 
Girley,  Derialicky,  and  Derigyhee  "] ;  and  that  after  the  words,  ["  Court,  and  that "] 
these  words  should  be  omitted,  viz.  ["  no  person  or  persons  do  have  inspection,  or 
copies  of  the  said  deeds,  papers,  or  writings,  without  the  order  of  this  Court "]  and 
that  instead  thereof,  these  words  ["  any  of  the  parties  be  at  liberty  to  inspect  the  same, 
and  take  copies  thereof,  or  of  such  parts  thereof  as  they  shall  think  fit,  at  their  own 
eipence  "]  should  be  inserted  :  And  it  was  further  oRdbrbd,  that  such  part  of  the  said 
decree  as  related  to  the  accounts  thereby  directed,  should  be  reversed ;  and  that  the 
same  in  all  other  respects  not  now  varied,  should  be  affirmed.     (Jour.  vol.  26.  p.  476.) 


Cask  5. — John  Commons,  and  another, — PlaviUifa ;  Johk  Marshall,  Esq., — 
BefmAwKt  (in  Error)  [24th  February  1774]. 

[Mews'  Dig.  X.  1643.     See  In  rt  Crotnmelin,  1851,  1  Ir.  C.L.  182.] 

J.  S.  by  marriage  articles,  covenants  to  settle  his  estate  to  certain  usee,  reserving 
to  himself  a  power  of  making  leases  for  31  years,  or  three  lives.     He  grants 
a  lease  to  A.  for  three  lives,  or  31  years,  wMch  thaU  last  longest.     Held,  that 
this  lease  was  supportaUe  as  a  good  execution  of  the  power. 
JuDGMBNT  of  the  Irish  Exchequer  affibmbd. 

Nicholas,  Lord  Viscount  Netterville,  father  of  the  present  Lord,  being  seised  in. 
fee  of  the  manor  and  lands  of  DowtJi,  Newtown,  otherwise  Ballyboy,  part  of  Proud- 
foot  town,  (of  which  the  lands  in  question  were  part),  situate  in  the  county  of  Meath, 
and  of  the  lands  of  Ballymore  and  several  other  lands  in  the  county  of  Westmeath,  and 
of  several  lands  in  the  county  of  Dublin,  by  articles  dated  the  16th  of  March  1731, 
made  previous  to  his  marriage  with  Catherine  Burton,  in  consideration  of  £9000, 
her  marriage  portion,  covenanted  to  convey  and  settle  the  said  lands  of  Ballymore, 
and  several  other  lands  in  the  county  of  Westmeath,  the  mansion  house  and  demesne 
of  Dowth,  then  in  his  lordship's  actual  possession,  containing  319  acres,  that  part  of 
Proudfoot  town  then  held  by  Anthony  Walsh,  the  town  and  lands  of  Ballyboy,  then 
in  the  possession  of  Con.  O'Neil,  and  others,  and  several  other  lands  in  the  counties 
of  Meath  and  DuUin,  to  the  use  of  himself  for  life  sant  waste,  and  with  full  power 
to  commit  waste  (except  by  cutting  down  ornamental  trees),  and  also  with  full  power 
of  making  leases  of  aU  or  any  part  of  the  said  premises,  for  any  term  not  exceeding 
31  years,  or  three  lives,  to  commence  in  possession  at  the  beet  improved  rent  that 
could  be  had  for  the  same ;  remainder  to  trustees  to  support  contingent  remainders ; 
and  (subject  to  a  jointure  of  [169]  £600  a  year  to  Catherine  for  life)  remainder  to 
the  first  and  other  sons  of  the  marriage  in  tail  male;  remainder  to  his  own  right 
heirs.     These  articles  were  duly  registered  in  the  public  register's  office  in  Dublin. 

Lord  Netterville,  by  lease,  dated  the  30th  of  March  1734,  in  consideration  of  a  fine 
of  £100  demised  to  Anthony  Walsh,  the  lands  of  Proudfoot  town,  and  several  other 
parcels  of  his  estate,  not  included  in  the  above  settlement,  therein  described  as  part 
of  the  lordship  of  Dowth,  containing  99  acres  and  2  roods;  to  hold  to  Waish,  for  31 
years  from  the  Ist  of  May  then  next,  at  the  yearly  rent  of  £43  5s.     And  by  another 

*  These  points  do  not  appear  upon  the  Journal ;  but  in  a  memorandum  on  the 
back  of  the  printed  case,  it  is  said,  that  the  following  questions  were  put  to  the 
Judges,  viz.  "  Whether  the  power  of  revocation  contained  in  the  indenture  of  1726, 
was  executed,  extinguished,  or  altered,  by  the  indenture  of  July  1729,  as  to  the  lands 
and  premises  in  the  county  of  Claret  And  if  not.  Whether  the  writing  executed 
by  Mrs.  Elizabeth  Fowke,  in  nature  of  a  will,  was  a  good  execution  of  the  said  power?" 
And  that  the  Judges  present  answered,  that  no  extinguishment,  or  alteration  of  the 
power  was  made  by  the  indenture  of  1729,  and  that  the  writing  executed  by  Mrs. 
Fowke  was  a  good  execution  of  the  said  power. 
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lease,  dated  the  14th  of  July  1735,  in  consideration  of  another  fine  of  j£100,  hii 
Lordship  demised  to  the  said  Anthony  Walsh,  several  other  parts  of  the  lordsliip  of 
DowlJi,  which  were  part  of  the  settled  estate,  containing  102  acres  and  4  roods,  for  31 
years,  from  the  Ist  of  May  then  last,  at  the  yearly  rent  of  lOs.  by  the  acre.  Andl^ 
a  third  lease,  dated  the  15th  of  September  1735,  his  Lordship  again  demised  to  Walih, 
all  the  lands  comprised  in  the  first  lease,  and  also  3  acres  of  bog,  for  31  years,  fron) 
the  Ist  of  May  then  last,  at  the  yearly  rent  of  £53  5s.  being  £10  more  thJan  the  rent 
reserved  by  the  first  lease. 

Under  these  leases,  Anthony  Walsh  held  the  la.nds  thereby  respectively  demiwd. 
till  his  death,  which,  happened  in  1736,  or  1737 ;  having  by  his  will  appointed  SutL 
Walsh  his  widow,  his  brother  Colond  George  Walsh,  and  William  Marshal,  eKecttton. 
But  Sarah  alone  proved  the  will,  and  enjoyed  the  lands. 

Lord  Netterville  was  before  his  marriage  indebted  to  the  amount  of  £5000,  vliidi 
was  agreed  by  the  articles  to  be  paid  out  of  the  lady's  fortune,  but  not  being  Meie 
procure  present  payment  of  the  fortune,  he  ran  farther  into  debt,  to  tiie  amount  of 
£11,000  in  tbe  whole;  and  therefore  to  raise  money  for  payment  of  his  dtkU,  lit 
Lordship,  in  1739,  obtained  an  act  of  parliament  in  Ireland,  whereby  (aft^  reeitiii; 
the  marriage  articles,  and  the  amount  of  the  lady's  portion)  the  lordship  and  landsc^ 
Ballymore,  and  several  others  in  the  county  of  Westmeath,  were  rested  in  Bobert 
Burton,  Peter  Daly,  James  Hussey,  «bnd  Charles  Burton,  esqs.  (now  Sir  Charles  BurtoB. 
bart.  one  of  the  lessors  of  the  plaintiff,  as  being  the  surviving  trustee)  and  the  surriTW 
and  their  heirs,  in  trust,  to  sell  so  much  thereof  as  would  pay  the  £11,000,  tihe 
amount  of  his  Lordship's  debts :  And  in  lieu  thereof,  his  Lordship's  unsettled  laodE 
in  the  county  of  Meath,  and  £5000,  part  of  Lady  Netterrille's  fortune,  wene  verted 
in  the  trustees,  to  the  same  uses  as  the  lands  then  to  be  sold  were  by  the  marriage 
articles  to  have  been  settied ;  and  by  the  act,  all  that  part  of  the  manor,  town,  ai^ 
lands  of  Dowth,  then  in  the  possession  of  John  Farrall,  and  of  the  executors  of  An- 
thony Walsh,  the  town  and  lands  of  Newtown,  the  town  and  lands  of  Ballyboy,  ud 
part  of  Dowth  in  the  Possession  of  Patrick  Evers,  together  with  all  that  part  thtstol 
in  the  possession  of  James  Kelly,  with  the  mills,  weirs,  and  fishery  thereof,  and  liMt 
part  of  the  town  and  lands  of  Dowth  in  the  possession  of  Nicholas  Hilcock,  all  situate  k 
the  barony  of  Slane  and  county  of  Meath,  and  several  other  lands  [1703  ^^  ^^  countin 
of  Meath  and  Dublin,  were  vested  in  the  trustees  and  their  heirs,  to  the  uses  in  tl» 
marriage  articles,  and  became  thereby  completely  settled. 

Several  years  afterwards,  Sarah  WaldL,  knowing  Lord  NetterviUe'a  neceauties. 
applied  to  him  for  a  new  lease  of  all  the  lands  comprised  in  the  former  leases,  offering 
him  a  fine  for  such  a  new  lease ;  and  after  the  treaty  had  gone  on  for  some  time,  ibs 
agreed  to  give  a  fine  of  £52  and  some  wethers,  which  his  Lordship  agreed  to  aocefit. 
and  she  accordingly  paid  the  fine,  and  gave  the  wethers ;  and  the  former  leases  beii]^ 
surrendered,  his  Lordship  executed  to  her  a  lease,  dated  the  4th  of  August  1750,  Ht 
forth  in  a  special  verdict  hereafter  stated,  in  which  no  fine  was  mentioned;  but 
the  habendum  was,  "  To  her  heirs,  executors,  administrators,  and  assigns,  from  iks 
1st  Day  of  May  last,  for  and  during  the  natural  life  and  lives  of  Ralph  Walsh,  voungcat 
son  of  the  said  Anthony  Walsh  and  Sarah  Walsh,  Jane  Walsh,  youngest  daughter  <rf 
the  said  Anthony  and  Sarah  Walsh,  and  Alice  Marshall,  eldest  daughter  of  Joiui 
Mar^all,  of  Roch  Marshall,, in  the  county  of  Lowth,  gentleman,  and  the  longest  liTcr 
of  them,  or  for  the.  term,  time,  and  space  of  31  years,  to  commence  from  the  1st  day 
of  May  last,  which  shall  last  longest,  from  thenceforth  next  ensuing  fully  to  be  am- 
pleat  and  ended." 

On  the  10th  of  March  1750,  Nicholas  Lord  Netterville  died,  leaving  iasae,  U 
Catherine  his  Lady,  the  present  John  Lord  Viscount  Nettra^ille  (one  of  the  lesson  of 
the  plaintiff)  his  only  son,  then  an  infant  of  about  five  years  old,  to  whom  hia  nock 
Benjamin  Burton  was  appointed  guardian. 

In  May  1760,  Sarah  Walsh  the  lessee  died,  being  survived  by  all  the  three  namiiM» 
or  eestwi  que  vies  in  the  lease. 

On  the  8th  of  June  1766,  the  present  Lord  Viscount  Netterville  attained  hii  te 
of  21. 

The  lands  comprised  in  the  several  different  leasee  to  Anthony  Walsh,  wen  bt 
at  a  great  under  value,  and  the  rent  reserved  by  the  latter  lease  made  to  Sarah  WaUi. 
was  even  £4  2s.  9d.  yearly  less  than  the  rents  reserved  by  the  former  leoaea.     Buttbe 
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principal  objection  taken  to  tiiis  latter  lease,  and  that  on  which  alone  the  question 
arose  wa8,that  it  did  not  pursue  the  particular  power  in  the  articles,  which  restrained 
and  limited  the  duration  of  the  term  to  be  leased,  to  the  period  of  three  lives,  or  a 
term  of  31  years,  in  the  altemative,  at  the  option  of  the  lessor ;  whereas  the  term 
granted  to  Sarah  Walsh  was  for  three  lives,  or  31  years,  in  the  disjunctive,  neither 
certain  for  the  one  or  the  other,  but  which  should  last  longest. 

Upon  this  ground.  Lord  Netterville,  as  a  purchaser  under  the  articles  and  act  of 
parliament,  in  Hilary  Term  1767,  brought  an  ejectment  in  the  Court  of  Exchequer 
in  Ireland,  upon  the  double  demise  of  himself,  as  tenant  in  tail  under  the  articles, 
and  of  Sir  Charles  Burton,  as  the  surviving  trustee  in  the  act  of  parliament,  to  avoid 
the  lease  and  recover  the  lands  therein  ;  to  which  defence  being  made  by  John  Marshall, 
esq.  the  husband  of  a  daughter  of  [171]  Sarah  Walsh,  and  whose  eldest  daughter  Alice 
was  one  of  the  lives  named  in  the  lease,  and  the  general  issue  having  been  pleaded, 
the  cause  came  on  to  trial  on  the  23d  of  March  1767,  at  the  assizes  h^d  at  Trim,  for 
the  county  of  Meath,  when  the  following  special  verdict  was  found,  viz. 

"That  Nicholas,  late  Lord  Viscount  Netterville,  on  and  before  the  4th  day  of 
August,  in  the  year  of  our  Lord  1750,  was  duly  and  legally  seised  for  his  life  of  all 
the  said  lands  and  premises  in  the  plaintiff's  said  declaration  mentioned,  and  had 
also,  on  and  before  the  said  4th  day  of  August  in  the  year  of  our  Lord  1750,  duly  and 
legally  a  power  of  making  leasee  of  all  or  any  part  of  the  said  lands  and  premises, 
for  any  term  or  time  not  exceeding  31  years,  or  three  lives,  to  commence  in  possession, 
and  at  the  best  improved  rent,  that  could  be  had  for  the  sama  That  the  said  John 
Lord  Viscount  Netterville,  who  is  one  of  tiie  lessors  of  the  plaintiff  in  this  cause,  on 
and  before  the  said  4th  day  of  August  in  the  said  year  1750,  had  a  remainder  in  tail 
in  all  the  said  lands  and  premises  in  the  plaintiff's  said  declaration  mentioned,  duly 
and  legally  limited  to  him  and  the  heirs  male  of  his  body,  to  commence  immediately 
after  the  death  of  the  said  Nicholas,  late  Lord  Viscount  Netterville,  who  was  his 
father.  That  the  said  estates  and  power  were  duly  and  legally  created  by  a  certain 
deed,  which  the  said  Nicholas,  late  Lord  Viscount  Netterville,  executed  on  the  16th  day 
of  March  in  the  year  of  our  Lord  1731,  and  by  a  certain  act  of  parliament  which  was 
made  in  this  kingdom,  in  the  13th  year  of  the  reign  of  his  late  Majesty  King  George 
II.  I^at  the  said  Nicholas,  lord  Viscount  Netterville,  being  seised  of  the  said  lands 
and  premises  for  his  life  as  aforesaid,  with  such  power  to  make  leases  thereof  as  afore- 
said, on  the  said  4th  day  of  August  in  the  year  of  our  Lord  1750,  executed  a  certain 
indenture,  by  which  he  demised,  or  took  upon  him  to  demise  the  said  lands  and  pre- 
mises to  Sarah  Walsh  late  of  Ardath,  in  the  county  of  Lowth,  widow,  for  the  lives  of 
Ralph  Walsh,  Jane  Walsh,  and  Alice  Marshall,  and  the  longest  liver  of  them,  or  for 
31  years  from  the  Ist  of  May  then  last  past^  which  should  latt  longest,  at  the  annual 
rent  of  £104,  and  the  quit-rent  in  proportion  to  the  number  of  acres,  payable  half 
yearly;  hy  virtue  of  which  said  indenture,  the  said  Sarah  Walsh  entered  into  and 
became  seised  or  possessed  of  the  same  premises  as  the  law  requires,  and  continued 
80  seised  or  possessed  as  the  law  requires,  until  the  1st  day  of  May  1760,  on  which 
day  she  died.  That  the  said  Ralph  Walsh,  Jane  Walsh,  and  Alice  Marshall,  the  lives 
named  in  the  said  indenture,  are  all  now  in  being ;  that  the  said  Nicholas  Lord  Vis- 
count Netterville,  on  the  20th  of  March  in  the  year  1750,  died  seised  of  the  said  lands 
and  premises  as  the  law  requires,  and  that  immediately  on  his  death  the  said  John 
liWd  Viscount  Netterville,  (one  of  the  lessors  of  the  plaintiff)  by  virtue  of  his  said 
remainder  of  and  in  the  said  lands  and  premises,  became  seised  of  the  said  lands 
and  premises  to  him,  and  to  the  heirs  male  of  his  body,  as  the  law  requires,  and  con- 
tinued so  seised  of  the  said  lands  and  premises  [172]  as  the  law  requires,  until  the 
19th  day  of  November  1766.  And  being  so  seised  of  the  said  lands  and  premises  as 
the  law  requires,  granted  and  demised  the  said  lands  and  premises,  on  the  said  19th 
of  November  1766,  unto  the  said  plaintiff  John  Commons,  for  the  term  and  space  of 
21  years,  commencing  from  the  said  19th  of  November  in  the  said  year  1766,  and 
from  thence  fully  to  be  compleat  and  ended.  By  virtue  of  which  said  demise,  the 
said  John  Commons,  on  the  20th  of  November  in  the  said  year  of  our  Lord  1766, 
entered  into  and  became  possessed  of  the  said  lands  and  premises  as  the  law  requires, 
and  continued  so  possessed  until  the  2l8t  day  of  November  in  the  year  of  our  Lord 
1766,  on  which  day  the  defendant,  John  Marshall,  expelled  the  plaintiff  out  of  the 
said  lands  and  premises,  as  the  plaintiff  has  set  forth  in  his  said  declaration.  And 
if  upon  the  whole  matter,  etc." 
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The  plaintiff  being  advised  that  the  lease  was  yoid,  and  could  not  be  supported 
hy  the  power,  declined  any  advantage  from  the  under  value  of  the  land,  which  oca- 
sioned  the  silence  in  the  special  verdict  as  to  this  point :  And  there  wa«  no  evideaw 
of  any  fine  or  advance  paid  by  tiie  defendant,  to  render  it  otherwise  than  a  kue  it 
rack  rent. 

This  special  verdict  having  been  returned  into  the  Court  of  Exchequer,  *k 
several  times  argued  before  the  Barons  of  that  Court ;  who,  after  long  oonsideratiMi 
(the  Court  then  consisting  of  the  Lord  Chief  Baron  Foster,  Mr.  Baron  Scott,  and  Mr. 
Baron  Smythe)  on  the  13th  of  February  1769,  gave  judgment  for  tiie  defendaoL 
From  which  judgment,  the  plaintiff,  on  the  2d  of  May  following,  brought  a  writ 
of  error  into  the  Exchequer  Chamber  in  Ireland,  where  the  cause  was  several  timet 
argued  before  the  Lord  Chancellor  of  Ireland,  assisted  by  Lord  Aanaly,  Lord  Qaa 
Justice  of  the  King's  Bench,  the  constituent  members  of  that  Court;  when,  after  k»£ 
deliberation.  Lord  Annaly  fully  delivered  his  opinion  for  reversing  the  judgmeit, 
but  the  Lord  Chancellor  being  of  a  different  opinion,  affirmed  it ;  and  so  jodgntai 
was  again  entered  up  for  the  defendant. 

To  reverse  this  judgment.  Lord  Netterville  brought  a  writ  of  error  in  pariiameBt, 
and  on  his  behalf  it  was  argued  (A.  Wedderburn,  A.  Forrester),  that  the  late  hoti 
NetterviUe's  power  of  leasing,  given  him  by  his  marriage  articles  in  1731,  and  by  t^ 
act  13  Greorge  II.  was  in  the  disjunctive,  that  he  might  lease  for  any  term  not  ex- 
ceeding 31  years  or  three  lives,  to  commence  in  possesHon :  So  that  his,  and  iu* 
lessee's  option,  €U  the  time  of  making  the  lease,  must  decide  which  of  the  two  periadt 
should  determine  it.  Powers  of  this  and  a  similar  kind,  were  said  below  to  be  favrar- 
ably  construed  part  of  the  ancient  dominion  :  So  indeed  they  are,  but  with  this  restric- 
tion, that  what  was  manifestly  intended  to  be  done  in  execution  of  th-c  power,  ahsil  be 
good,  notwithstanding  any  informality  or  defect  in  such  act ;  but  an  act  done  ha/md 
ih»  power  must  be  void.  The  lease  in  question  was  made  under  the  power,  for  time 
lives,  or  for  the  term  of  31  years,  to  commence  from  the  1st  of  May,  which  dMMiid 
last  longest ;  so  that  instead  of  leasing  expressly  for  one  or  [173]  other  of  the  tenai 
given  by  the  power.  Lord  Netterville  leased  for  one  or  other,  as  chance  should  direct 
in  manifest  opposition  to  his  power.  Nor  could  this  excess  be  made  good  by  coastn- 
ing,  as  was  done  below,  the  word  or  into  and,  and  so  making  it  to  be  a  certain  lease  for 
lives,  with  a  remainder  of  31  years;  for  the  words  which  thcUl  la*t  lonffett,  shew  tbit 
both  were  not  intended  to  pass,  but  one  only ;  and  which  it  should  be,  was  to  dsficnd 
upon  the  event  mentioned,  and  could  not  therefore  commence  in  povgegtion,  at  tj» 
making  of  the  lease,  as  expressly  required  by  the  power.  Nor  was  it  at  all  similsr 
to  a  lease  made  for  40  years,  the  lessor  having  power  to  lease  but  for  20,  where  At 
excess  only  shall  be  rejected,  and  the  lease  be  good  for  20  years ;  for  there  was  an  eitai? 
certain  in  its  nature  originally  created,  viz.  a  chattel  interest;  but  here  was  neitiier 
freehold  or  chattel,  till  determined  by  a  future  event.  No  part  of  a  deed  must  be  in- 
jected, which  has  a  sensible  meaning,  or  tends  to  denote  the  intent  of  the  partieL 
The  words  therefore  in  this  lease,  which  thall  last  longest,  must  not  be  rejected,  h 
endeavoured  by  the  defendant,  because  they  manifestly  proved  the  intent  of  the 
parties  to  give  and  take  no  absolutely  certain  interest,  but  an  indefinite  one.  wivw 
nature  dep«ids  on  a  future  event.  Now  this  kind  of  interest  is  unknown  to  the  eom- 
jnon  law,  and  productive  of  many  inconveniencies.  To  this  moment  the  unoertsintr 
existed.  For  upon  the  death  of  Sarah  Walsh  the  leeaee,  how  was  the  plaintiil  to 
avow  for  his  renti  As  on  a  lease  for  lives,  or  a  lease  for  years!  And  was  the  knee's 
interest  upon  her  death,  if  intestate,  to  go  to  her  heir  as  a  descendible  freehold,  or 
to  her  administrator,  or  next  of  kin,  as  a  chattel?  Such  a  species  of  properlrtbe 
law  will  not  endura 

But  further  :  The  plaintiff  the  remainder-man,  and  who  was  a  purchaser  for  the 
most  valuable  of  considerations,  hjad  a  clear  right  to  exact  a  stri<^  performaoee  oi 
the  condition  annexed  to  his  father's  power  of  leasing.  Here  the  power  was  to  lesie 
for  three  lives,  or  31  years,  so  that  the  remainder-man  was  to  have  his  land  eitinr 
at  the  determination  of  the  lives,  or  effluxion  of  the  years,  according  as  the  lease  w«i 
made  for  the  one  or  the  other.  But  as  the  present  lease  was  framed,  he  must  wait  tk 
end  of  both,  and  consequently  was  deprived  of  the  benefit  intended  him  by  d» 
power.  This  was  an  excess  of  power  to  his  manifest  prejudice,  and  to  the  advanttp 
of  the  lessee,  who  at  the  determination  of  one  of  the  terms,  had  a  right  to  contiasB 
his  lease  to  the  determination  of  the  other ;  and  so  stave  off  the  reEnaindeiHnaa^  i*^ 
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covering  his  land.  But  this  'was  most  certainly  never  intended,  and  proved  an  excess 
in  the  esercise  of  the  powenr,  which  courts  of  justice,  who  carefully  look  to  the  strict 
observance  of  every  condition  in  the  remainder-man's  favour,  will  not  countenance. 
Beeides,  the  verdict  did  not  give  the  remotest  hint  of  Sarah  Walsh's  ignorance  of  the 
nature  of  Lord  Netterville's  power ;  the  articles  which  gave  it  him  were  duly  regis- 
tered, and  afterwards  incorporated  into  and  executed  by  the  act  of  parliament,  which 
was  full  notice  of  their  import  to  the  whole  kingdom.  The  lessee  therefore  took  tlie 
leaee  at  her  peril,  whether  within,  or  exceeding  her  lessor's  power. 

[1743  ^^  ^^^  other  side  it  was  said  (E.  Thurlow,  J.  Dunning),  that  powers  re- 
served in  family  settlements,  being  considered  as  reservations  of  so  much  of  the 
absolute  dominion,  the  execution  of  them,  like  that  of  conveyances  from  men  seised 
in  fee  simple,  is  to  be  construed  most  strongly  against  the  granter,  and  most  bene- 
ficially for  the  grantee ;  and  especially,  where  the  grantee  is  a  purchaser  for  a  valuable 
consideration,  which  was  the  case  of  the  present  lessee.  Of  aU  powers,  that  of  leasing 
is  the  most  favoured,  for  obvious  reasons  of  public  policy.  It  would  be  a  great  dis- 
couragement to  agriculture,  if  men,  who  have  laid  out  tiieir  substance  on  the  faith 
of  their  leases,  in  the  cultivation  of  their  farms,  were  to  be  deprived  of  those  leases, 
on  nice  and  critical  objections  to  the  form  of  them.  The  hardship  would  be  greater, 
where  the  objections  are  drawn  from  the  terms  of  a  power,  of  which  tlie  tenant  is 
very  unlikely  to  have  any  knowledge,  it  being  notorious,  that  in  the  case  of  families 
of  any  consideration  in  this  country,  their  tenants  take,  without  enquiry,  such  leases 
88  their  landlords  propose  to  grant,  confiding  that  tliey  have  the  power  they  assume. 
If  the  objection  in  the  present  case  ^ould  prevail,  it  was  thought  a  material  argument 
at  the  bar  in  Ireland,  and  much  relied  upon  by  the  Bench  in  both  Courts,  in  favour 
of  the  defendant,  that  the  precedent  would  destroy  great  part  of  the  leasehcrfd  pro- 
perty in  that  kingdom,  particularly  in  the  Northern  parts  of  it.  In  cases  like  this, 
it  was  apprehended,  that  all  that  the  remainder-man  could  reasonably  expect,  was 
that  the  estate,  when  it  came  to  him,  should  not  be  charged  beyond  what  was  the  in- 
tention of  the  settler,  to  allow  those  who  stood  before  him  in  tlie  settlement  to  charge 
it  Nor  would  it  be  so  by  the  lease  in  question  ;  if  it  was  construed,  as  it  had  been 
by  the  unanimous  opinion  of  the  Court  of  Exchequer  in  the  first  instance,  and  of  the 
0>urt  of  Exchequer-Chamber  in  the  second,  as  being  a  good  lease  for  three  lives,  and 
no  longer.  As  to  the  objection,  that  the  lease  in  question  being  for  three  lives  or  31 
years,  was  void  for  uncertainty,  it  was  said,  that  or  has  in  majiy  cases  been  construed 
and,  and  will  always  be  so,  where  the  intention  requires  it  But  it  was  not  con- 
tended, that  the  power,  though  it  would  authorize  either,  would  warrant  both;  it  was 
however  submitted,  that  courts  of  law  having,  in  modern  times,  adopted  the  same  rules 
of  construction  as  obtain  in  courts  of  equity,  in  the  construction  of  powers,  and  of 
the  instruments  by  which  they  are  executed,  will,  where  they  have  been  exceeded, 
correct  the  excess,  and  support  the  execution,  so  far  as  it  is  warranted  by  the  power. 
The  lease  in  question,  so  far  as  it  was  a  lease  for  three  lives,  was  clearly  warranted 
by  the  power;  and  this  was  apparently  the  primary  object  of  the  parties.  Besides 
this,  they  had  a  second  object  in  view,  which  was  to  secure  the  estate  to  the  lessee  for 
31  years,  in  case  the  lease  for  lives  should  determine  sooner :  But  this,  whether  it 
was  considered  as  concurrent,  or  contingent,  was  not  warranted  by  the  power.  It 
was  possibly  intended,  though  inaccurately  expressed,  to  operate  as  a  covenant  or 
engagement  on  the  part  of  the  lessor,  that  the  tenant,  though  his  lives  should  drop, 
should  hold  the  premises  for  31  years,  at  the  rent  and  under  the  covenants  expressed 
in  [176]  the  lease.  The  transaction  being  fair,  it  was  hoped  would  be  supported  as 
far  as  it  could  be,  without  prejudice  to  the  remainder-man ;  but  his  interest  would 
not  be  prejudiced  by  a  lease  for  three  lives,  and  justice  to  the  tenant  required  it> 
since  that  and  more  was  apparently  intended  her. 

After  hearing  counsel  on  this  writ  of  error,  the  Judges  present  were  directed  to 
ddiver  their  opinions  upon  the  following  question ;  viz.  "  Whether  the  lease  stated 
in  the  special  verdict  to  have  been  granted  by  Nicholas,  late  Lord  Netterville,  to 
Sarah  Walsh,  can  be  supported  as  a  good  execution  of  the  power  stated  in  the  speciti] 
verdict ;  or  whether  such  lease  be  absolutely  void?  "  And  the  Judges  having  given  ifc 
as  their  unanimous  opinion,  that  the  lease  might  be  supported  as  a  good  execution 
of  the  power ;  it  was  thereupon  obdbred  and  ADJtmGBD,  that  the  judgment  should  be 
affirmed,  and  the  record  remitted.     (MS.  Journ.  tub  anno  1774.  p.  149.) 
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Cask  6. — ^Elizabeth  Countess  Dowager  of  Cavan, — Plaintiff  (in  Error);  M 
on  dem.  W.  Pcltknst,  Esq.  afterwards  Sir  W.  Pultkniy,  Bait.-I'^ 
fendaiU  (in  Error)  [7th  May  1795]. 
[Mews'  Dig.  X.  1637.     See  Cavan  (Lady)  v.  PtUteney,  2  Ves.  jun.  544 :  3  Ves.  384.] 

The  lease  of  a  tenaut  for  life,  with  power  of  leasing  under  cerUia  con- 
ditions, must  be  in  strict  conformity  to  those  conditions ;  and  if  it  vary  froo 
them,  in  the  interest  demised,  or  tiie  rent  reserved,  it  cannot  be  sui^ortcd 
against  the  remaiuder-man. 

The  decision  on  this  case  was  governed  by  that  of  Darlington  (E.)  c 
Pulteney,  Cowp.  260.  iu  which  it  was  determined,  tliat  "  a  common48w  po«er 
to  appoint  by  deed,  executed  in  the  presence  of  two  witnesses,  is  itt  eiecntcd 
by  a  will,  duly  attested  to  pass  real  estate :  otherwise  if  the  power  lisd  been 
to  appoint  by  any  writing  or  imtrwrnent,  or  other  general  term." — Tbeoeni- 
cate,  signed  by  Lord  Mansfield  and  the  Judges  of  the  Court  of  E.  B.  in  thit 
case,  to  the  Court  of  Chancery,  from  whence  the  case  was  sect,  stated  tiieir 
opinions,  "  tliat  the  power  given  by  the  deed  [2d  January  1753,  stated  intk 
following  report],  to  lead  the  uses  of  the  recovery,  was  not  duly  executed  bj  liu 
will  of  the  Earl  of  Bath  [dated  2lBt  May  1763,  and  also  stated  iu  this  repMtj: 
and  consequently  that  only  the  reversion  iu  fee  of  the  premises  comprised  in 
the  said  recovery  passed  by  the  will." 

In  the  report  of  the  present  case,  iu  5  Term  Rep.  567.  the  above  deter- 
mination iu  Cowper,  was  cousidered  as  conclusive  on  the  point  of  LordBub't 
will ;  and  consequently  the  power  of  leasing  came  to  be  construed  under  tlie 
will  of  Sir  William  Pulteney,  made  in  April  1685,  and  the  act  of  psiiismeot, 
5  Geo.  1 :  under  which  the  lease  in  question  was  clearly  void.  Lord  Kenjoi 
expressed  much  regret  at  the  necessity  he  was  tinder  of  making  a  decision, 
which  he  feared  might  only  be  the  beginning  of  much  litigation  ;  and  dedued, 
"  that  he  had  anxiously  looked  through  the  verdict  for  some  circumiUnot  of 
confirmation  of  the  lease,  but  could  find  none." 

The  JuDGMBNT  of  tite  Court  of  King's  Bench  ajteirmbo. — Which  is  abo  to 
be  considered  as  an  affirmation  of  the  judgment  in  Darlington  (E.)  v.  PtdtWJ- 
— See  post,  the  reasons  adduced  by  tine  counsel  for  the  defendant  in  enot. 
5  Term.  Rep.  K.  B.  567. 

This  writ  of  error  was  brought  upon  a  judgment  given  in  the  Court  of  Kin?* 
Bench  in  an  action  of  trespass  and  ejectment  there  brought  by  original  writ  on  tiie 
demise  of  the  defendant  in  [176]  error  against  the  plaintiff  in  error :  The  declaration 
is  of  Trinity  Term  1791,  and  it  states, 

That  William  Pulteney,  esquire,  on  the  7th  day  of  July  1791,  at  the  parish  of  Saint 
James,  Westminster,  demised  to  tite  said  Jolin  Doe  three  messuagea,  three  itilik*< 
three  coach-houses,  three  curtilages,  and  three  gardens,  with  tlie  appurtenasoee.  <» 
the  parish  of  Saint  James,  Westminster,  in  the  county  of  Middlesex,  to  hold  to  ibe 
said  John  Doe  and  his  assigns,  from  tlie  6th  day  of  July  iu  the  year  above  meatiooed. 
for  the  twm  of  seven  years ;  by  virtue  of  which  said  demise  the  said  Johu  Doeeotend 
into  the  said  tenements,  and  was  possessed  thereof  until  the  said  EUixabeth  CovnW' 
Dowager  of  Cavan,  on  the  said  7th  day  of  July,  ejected  the  said  John  Doe  out  of  lu> 
said  farm  first  above  mentioned,  and  otlier  wrongs,  etc. 

To  this  declaration  the  plaintiff  in  error  having  caused  hers^f  to  be  msde  d» 
fendant  as  landlady  of  the  premises  mentioned  in  the  declaration,  pleaded  thegencni 
issue. 

The  cause  was  tried  at  the  sittings  after  Michaelmas  Term  1791,  when  cbe  jwT 
found  a  special  verdict     The  record  is  in  the  following  words : 

"  As  yet  the  Term  of  Saint  Michael,  in  the  32d  year  of  the  reign  of  la( 
George  the  Third. 

"  Witness,        Lloyd   Lord  Keo/on. 
"  Roll,  1773.  Mansfidd  and  Way. 
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"  Middlesex,  to  wit. — John  Doe  puto  in  liis  place  Abel  Jenking  his  attorney,  again«t 
Elizabeth  Ck>unteas  Dowagw  of  Cavan,  in  a  plea  of  trespass  and  ejectanent. 

"  Middlesex,  to  wit.— The  said  Elisabetii  Countess  Dowager  of  Cavan  puts  in  her 
place  John  Lancaster  her  attorney,  at  the  suit  of  the  said  John,  in  the  plea  aforesaid. 
"  Middlesex,  to  wit. — Elisabeth  Countess  Dowager  of  Cavan  was  attached  to 
answer  John  Doe  in  a  plea,  wherefore  with  force  and  arms  she  entered  into  three 
meatuages,  three  stables,  three  coaoit-housee,  three  curtilages,  and  three  gardens,  with 
the  appurtenaAces,  in  the  parish  of  Saint  James,  within  the  liberty  of  Westminster  in 
the  county  of  Middlesex  aforesaid,  which  Wiliam  Pulteney,  esq.  demised  to  the  said 
John  for  a  term  which  is  not  expired,  and  ejected  him  from  his  said  farm,  and  other 
wrongs  to  him  did,  to  the  great  damage  of  the  said  John,  and  against  the  peace  of 
our  Sovereign  Lord  the  King;  and  whereupon  tihe  said  John,  by  Abel  Jenkins  his 
attorney,  complains.  That  whereas  the  said  William  Pulteney,  on  tiie  7th  Day  of  Jidy, 
in  the  Slst  year  of  tie  reign  of  his  said  Majesty,  at  the  paridi  aforesaid  in  the  county 
aforesaid,  had  douised  to  tiie  said  John,  the  said  tenements  with  the  appurtenances, 
to  have  and  to  h<rfd  the  said  tenements  with  the  appurtenances  to  the  said  John  and 
his  assigns,  from  the  6th  day  of  July  then  last  past,  to  the  full  end  and  term  of  seven 
years  then  next  following,  and  fulty  to  be  complete  and  ended ;  by  virtue  of  which 
said  demise,  the  said  John  entered  into  the  said  tenements  with  the  appurtenances, 
[177]  and  was  possessed  thereof ;  and  the  said  John  being  so  possessed  thereof,  ttie  said 
Elizabeth  Countess  Dowager  of  Cavan,  afterwards,  that  is  to  say,  on  the  said  7th  day 
of  July,  in  the  said  thirt^first  yetw,  with  force  and  arms,  that  is  to  say,  with  swords, 
staves,  and  knives,  entered  into  the  said  tenements  with  the  appurtenances,  which 
tile  said  William  Putteney  demised  to  the  said  John,  in  manner  aforesaid,  for  the  term 
aforesaid,  which  is  not  yet  expired,  and  ejected  the  said  John  out  of  his  said  farm, 
and  oiher  wrongs  and  so  forth,  to  the  grievous  damage  and  so  forth,  and  against 
the  peace  and  so  forth ;  whereupon  the  said  John  says  he  is  injured  and  hath  damage 
to  the  value  of  twenty  pounds,  and  thereupon  he  brings  this  suit,  and  so  forth. 

"  And  the  said  Elizabeth  Countess  Dowager  of  Cavan,  by  John  Lancaster,  her 
attorney,  comes  and  defends  the  force  and  injury,  when,  etc.  and  saitli  that  she  is  not 
guilty  of  the  trespass  and  ejectment  in  manner  and  form  as  the  said  John  Doe  hath 
above  complained  against  her,  and  of  this  she  puts  herself  upon  the  country,  etc. ; 
and  the  said  John  Doe  doth  the  like :  Therefore  it  is  commanded  to  the  sheriff,  that 
he  cause  to  come  before  our  Lord  the  King  in  fifteen  days  of  Saint  Martin,  where- 
soever he  shall  then  be  in  England,  twdve,  etc.  by  whom,  etc.  and  who  neither,  etc.  to 
recognize,  etc.  because  as  well,  etc. 

"  Afterwards  the  process  was  continued  between  the  parties  aforesaid  of  the  plea 
aforesaid,  by  the  jury  aforesaid  being  respited  between  them  before  our  Lord  the 
King,  to  ei^t  days  of  Saint  Hilary,  wheresoevw,  etc.  unless  the  King's  right  trusty 
and  well-beloved  Lloyd  Lord  Kenyon,  his  Majee^'s  Chief  Justice,  assigned  to  hold 
pleas  before  the  King  himself,  should  first  come,  on  Tuesday  the  29th  day  of  November, 
at  Westminster-hall,  in  the  said  county  of  Middlesex,  according  to  the  form  of  tlie 
statute  in  such  case  made  and  provided  for  default  of  the  jurors,  because  none  of  them 
did  appear.  At  which  day,  before  our  said  Lord  the  King  at  Westminster,  come  the 
said  John  Doe  and  the  said  Elizabeth  Countess  Dowager  of  Cavan  by  their  attornies 
aforesaid ;  and  the  said  Chief  Justice  before  whom  the  said  issue  was  tried,  sent 
hitber  his  record,  had  in  tJiese  w<»>ds ;  (to  wit), 

"  Afterwards,  that  is  to  say,  on  the  day  and  at  the  place  lastly  within  contained, 
before  the  Right  Honourable  Lloyd  Lord  Kenyon,  the  Chief  Justice  within  written, 
[(oger  Kenyon,  gentleman,  being  associated  unto  the  said  Chief  Justice,  by  force  of 
\h»  stotute  in  that  case  made  and  provided,  came  as  well  the  witliin-named  John  Doe 
tiy  hia  attorney  within  named,  as  the  within-named  Elizabeth  by  her  attorney  also 
irithin  named,  and  the  jurors  of  the  jury  whereof  mention  is  within  made,  being 
billed,  come,  who  being  elected,  tried,  and  sworn  to  declare  the  truth  of  the  matters 
vitliin  contained,  upon  their  oath,  say,  that  Sir  William  Pulteney,  knt  on  the  30th 
Day  of  April  1686,  was  seised  in  his  demesne  as  of  fee  of  and  in  the  premises  in 
|ueBtion,  with  the  appurtenances,  amongst  other  pre-[178]-mi8eB,  and  being  so  seised 
ihereof,  he  the  said  Sir  William  Pulteney  made  his  last  will  and  testament  in  writing, 
iuly  executed  as  the  law  requires  for  passing  reaJ  estates,  bearing  date  on  the  said 
lOtb.  day  of  April  in  the  said  year  of  our  Lord  1685,  and  thereby  devised  the  premises 
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in  the  Baid  declaration  mentioned  to  his  wife  for  life;  remainder  to  his  son  Williiii 
Pulteney  for  life;  remainder  to  his  grandson  William  Pultenejr,  son  of  his  ssidm 
William,  afterwards  Earl  of  Bath,  for  life ;  remainder  to  trustees  to  support  m 
tingent  remainders;  remainder  to  the  first  and  other  sons  of  his  said  gruubn 
William  succeesively  in  tail  male;  remainder  to  the  second  and  other  itrnt  ofik> 
said  testator's  son  William  successively  in  tail  male;  remainder  to  tlie  stiii 
testator's  son  John  for  life;  remainder  to  the  said  testator's  grandson  Daniel  for  life: 
remainder  to  trustees  to  support  contingent  remainders;  remainder  to  the  fint  ud 
other  sons  of  ih»  said  Dani^  successivelj  in  tail  male;  with  remaiinder  to  thesiid 
testator's  grandson  Henry  for  life;  with  remainder  to  trustees  during  hit  lifeic 
support  contingent  remainders;  with  several  remainders  over  long  since  spent ;r^ 
mainder  to  the  said  testator  and  the  heirs  of  his  body ;  remainder  to  the  said  testator! 
said  sons  William,  John,  Charles,  and  Thomas  successively  in  tail  general ;  remainik 
to  Henry  Guy,  esq.  and  his  heirs  for  ever. 

"  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  further  say,  That  the  Mid 
Sir  William  Pulteney,  in  and  by  another  part  of  his  said  will,  directed  that  itmi^ 
and  should  be  lawful  to  and  for  his  son  William,  or  any  other  of  his  sons  or  gTsndHw 
respectivdy,  or  his  or  their  issue  male  respectively,  who  should  be  actually  toted 
of  the  fre^old  of  the  premises,  or  any  part  thereof,  or  which  thereafter  should  ba 
settled  upon  him  or  them  respectively,  by  virtue  of  the  said  Sir  William  Pultanejr'f 
will,  at  their  respective  ages  of  twenty-one  years,  from  time  to  time  to  make  sar 
lease  or  leases  whatsoever,  of  all  or  any  part  of  the  premises  therein  mentioned,  oroi 
any  other  lands,  houses,  tenements,  or  hereditaments,  which,  should  be  thereafter 
purchased  and  settled  as  in  the  said  will  in  that  behalf  is  mentioned,  for  any  numliet 
of  years  not  exceeding  forty  years,  in  possession  and  not  in  reversion,  so  ai  ^f» 
every  such  lease  and  leases  there  should  be  a  yearly  rent  reserved  of  three  part*  « /ow 
■parts,  to  he  divided  according  to  the  full  improved  value,  to  continue  due  and  paysUs 
'  during  the  said  lease  or  leases,  to  such  lessor  and  lessors,  during  their  lives  respectifelf^ 
and  afterwards  to  such  person  or  persons  to  whom  tlie  next  immediate  remainder  ci 
remainders  should  come  respectively,  and  so  that  such  lease  and  leases  were  not  dir 
punishable  of  waste,  as  by  the  said  will,  produced  in  evidence  to  the  jurors  aforesaii 
amongst  other  things,  appears. 

"  And  tlie  jurors  aforesaid,  on  their  oath  aforesaid,  further  say.  That  theeaid 
Sir  William  Pulteney  afterwards,  on  or  about  the  7th  day  of  September  in  theyearof 
our  Lord  1691,  d<^parted  this  life  so  seised  of  the  premises  in  question,  am.')ugtt other 
premises,  without  having  revoked  or  in  any  respect  altered  his  [179]  said  wiQ;a«i 
that  after  the  death  of  the  said  Sir  William  Pulteney,  William  Pulteney  his  son  beow 
and  was  seise^l,  under  and  by  virtue  of  the  said  will  of  Sir  WiUiam  Pulteney  hit  fathv. 
in  his  demesne  as  of  freehold,  for  and  during  the  term  of  his  natural  life,  of  aod  is 
the  premises  in  question,  with  the  appurtenances  (amongst  other  premises). 

"And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  further  say,  Th«t»liife 
he  the  said  William  Pulteney,  son  of  the  said  Sir  William  Pulteney,  was  seised  ttltti 
aforesaid,  that  is  to  say,  on  or  about  the  2d  day  of  February  in  the  year  of  oorl^rd 
1710,  the  said  Henry  Guy  died,  having  first  made  his  last  will  and  testament,  duly 
executed  as  the  law  requires  and  directe  for  passing  real  estates,  and  having  tkreby 
given  and  devised  to  John  Taylor  and  Arthur  Lake,  their  executors  and  admiiu- 
strators,  all  his  messuages  and  hereditaments  in  Stoke  Newington,  for  ninetr-niM 
years,  if  three  persons  therein  named  should  so  long  live,  upon  certain  trusts  tiereu 
mentioned ;  and  having  devised  the  remainder,  reversion,  and  inheritance  of  &D  W' 
said  messuages  and  hereditaments  after  the  said  term  of  ninety-nine  yean,  in* 
William  Pulteney,  the  grandson  of  the  said  Sir  William  Pulteney,  for  life;  ranaiadff 
to  a  trustee  therein  named  duringhis  life,  to  preserve  contingent  remaindwa;  no*'''" 
der  to  the  first  and  other  sons  of  the  said  William  Pulteney  the  grandson  in  tailn*!'' 
remainder  to  Harry  Pulteney  his  brother,  for  life,  with  r^nainder  to  thetrurteef 
preserve  contingent  remainders ;  remainder  to  his  first  and  other  sons  in  tail  mife° 
remainder  to  Daniel  Pulteney,  for  life;  remainder  to  the  trustee  to  preeerret* 
tingent  remainders ;  remainder  to  the  said  William  Pulteney,  the  son  of  the  said  Sir 
William  Pulteney,  his  heirs  and  assigns;  and  having  given  and  devised  his*^ 
remainder  in  the  premises  in  question,  with  the  appurtenancesn  along  with  otlff 
premises,  unto  the  said  William  Pulteney  the  grandson,  for  life,  with  such  reoaiB*" 
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over  as  were  thereby  limited  and  appointed,  and  are  above  Bet  forth,  of  the  testator's 
meeauagee  and  hereditaments  in  Stoke  Newington  aforesaid;  and  that  tie  said 
William  Pulteoey  the  son  afterwards,  that  is  to  say,  in  or  about  the  year  of  our  Lord 
1715,  died,  leaving  at  his  death  lawful  issue  of  his  body,  two  sons  and  no  more,  that  is 
to  say,  William  Pulteney  the  grandson,  who  was  afterwards  Earl  of  Bath,  and  the  said 
Harry  Pulteney,  who  was  afterwards  General  Pulteney. 

"  And  tiie  jurors  aforesaid,  on  their  oath  aforesaid,  further  say.  That  after  the 
dectth  of  the  said  William  Pulteney  the  son  of  the  said  Sir  William  Pulteney,  tiie  said 
William  Pulteney  (afterwards  Earl  of  Bath)  the  eldest  son  of  the  said  William 
Pulteney  so  deceaJsed,  became  and  was  seised,  under  and  by  virtue  of  the  said  last  will 
and  testament  of  the  said  Sir  William  Pulteney,  in  his  demesne  as  of  freehold,  for  and 
during  the  term  of  his  natural  life,  of  and  in  the  premises  in  question,  amongst  other 
premises,  and  also  became  and  was  seised  in  his  demesne  as  of  fee,  of  and  in  the  ulti- 
mate remainder  in  fee  of  and  in  the  premises  in  [180]  question,  amongst  other  pre- 
mises, as  heir  to  his  father  the  said  William  Pulteney  so  deceased,  under  and  by 
virtue  of  the  said  last  will  and  testament  of  the  said  Henry  Guy. 

"  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  further  say,  that  by  a 
certain  act  of  parliament  made  and  passed  in  the  fifth  year  of  the  reign  of  his  late 
majesty  King  George  the  first,  intituled,  an  act  to  enable  William  Pulteney,  esquire, 
and,  the  persons  in  remainder  after  him,  to  fnake  leases  of  the  houses  and  ground 
therein  mentioned,  and  to  rectify  some  mdstaJees  in  two  leases  from  King  Charles  the 
second  to  Sir  WUliam,  Pulteney,  and  from  King  WilMam  the  third  to  John  Pulteney, 
esquire,  reciting  (amongst  other  things)  the  devise  by  the  said  Sir  William  Pulteney 
of  tlie  houses  and  lands,  with  the  appurtenances,  in  the  counties  of  Middlesex  and 
Salop,  to  Dame  Grace  Pulteney  for  her  life,  with  the  several  remainders  and  limita- 
tions over  which  herein-before  are  particularly  mentioned  and  set  forth,  and  further 
reoiliing,  amongst  other  tKings,  the  devise  by  the  said  Sir  William  Pulteney  of  the 
premisee  in  question,  with  iLe  appurtenances,  amongst  other  premises,  to  hia  son 
William  Pulteney,  with  the  several  remainders  and  limitations  over  which  herein- 
before are  particularly  mentioned  and  set  forth ;  and  further  reciting,  amongst  other 
tilings,  the  power  of  leasing  given  by  the  said  Sir  William  Pulteney,  in  and  by  his  said 
last  "fvill  and  testament,  to  his  son  William,  and  to  his  other  sons  and  grandsons,  and 
liis  and  their  issue  male  respectively,  who  should  be  actually  seised  of  the  premises 
in  question,  with  tlie  appurtenances,  (amongst  other  premises,)  which  said  power  of 
ecuaing  is  herein-before  particularly  set  forUi ;  and  further  reciting,  amongst  other 
■iii.xi.gB,  that  the  premisee  in  question,  amongst  other  premises,  were  much  decayed 
uad.  wanted  "to  be  rebuilt,  and  might  and  could'  be  much  improved  in  their  yearly 
ralue,  by  making  and  granting  building  leasee  thereof,  but  no  persons  would  under- 
;&ke  to  rebuild  l^e  said  decayed  houses  and  buildings,  or  take  building  leases  of  tlie 
^rexnises  in  question,  amongst  other  premises,  to  erect  new  buildings  thereon,  for  so 
fiorii  a  term  as  40  years ;  it  was  at  the  humble  suit  and  petition  of  the  said  William 
>ult»iney,  and  the  several  otJier  persons  in  the  said  act  in  that  behalf  named,  enacted 
fy  tlie  King's  most  excellent  majesty,  by  and  with  the  advice  and  consent  of  the  lords 
pix-itual  and  temporal,  and  commons,  in  that  present  parliament  assembled,  and  by 
lie  authority  of  the  same,  that  it  should  'and  might  be  lawful  to  and  for  the  said 
William  Pulteney,  son  of  the  said  William  Pulteney  the  elder,  deceased,  during  his  life, 
H.A  after  the  death  of  the  said  William  Pulteney  the  son,  to  and  for  his  issue  male 
eepecti'^^Ji  and  to  and  for  the  said  Harry  Pulteney,  and  thei  several  other  persons 
XX  tihat  act  in  that  behalf  particularly  named,  and  his  and  their  issue  male  respectively, 
rlxo  should  be  actually  seised  of  the  freehold  of  the  premises  in  question,  with  the 
w>r>iirtenanoee,  amongst  other  premises,  by  virtue  of  the  said  Sir  William  Pulteney's 
^i«l  will,  at  their  respective  ages  of  twenty-one  years,  [181]  from  time  to  time,  by 
adonture  or  indentures,  to  make  any  lease  or  leases  of  tlie  same,  or  any  part  or  parcel, 
^^rtM  or  parcels  thereof,  for  any  term  or  number  of  years,  not  exceeding  61  years,  in 
ffg^ession  and  not  in  reversion  or  remamder,  reserving  for  the  first  year  in  every 
fjnytx  lease,  such  rent  as  the  lessor  should  think  fit,  and  so  as  upon  such  leaie  and 
f^M^es  there  should  he  reserved  duri^ng  the  residue  and  remainder  of  the  term  and 
tr'rr**  of  years  to  he  thereby  leaded,  after  the  first  year  thereof,  not  less  than  three  parts 
Y^  ^tyur  parts,  equally  to  he  divided,  of  the  best  and  highest  yearly  rent  that  at  the 
'tt*^  of  making  such  lease  could  or  might  he  reasonably  had  or  gotten  for  the  premises 
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thereby  leased,  and  bo  as  no  such  lease  should  be  made  without  impeachment  of 
waste,  and  bo  as  in  every  such  lease  there  should  be  contained  a  proviao  or  ooaditioD 
of  re-entry  for  nonpayment  of  the  rent  or  rrats  therein  to  be  reaerved,  and  so  as  tk 
reapeotive  lessees  did  seal  and  deliver  counterparts  of  such  leasea  reapectiTely,  w  bf 
the  said  act  produced  and  shewn  in  evidence  to  the  jurors  afdreaaid,  amongst  otbcr 
things  appears. 

"  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  further  say.  That  the  uid 
act,  from  the  time  of  mt^ing  and  passing  the  same  hitherto,  alwajw  hath  been  and 
still  is  in  full  force  and  effect,  and  not  in  tiie  least  altered,  annulled,  or  repealed. 

"  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  furttier  say.  That  thsssid 
William  Pulteney,  (afterwards  Earl  of  Bath,)  being  so  seised  aa  last  afcMreaaid,  tnd 
being  of  the  age  of  twenty-one  years  and  more,  by  a  certain  indenture  tripartite  of 
lease,  bearing  date  tlie  23d  day  of  August  in  the  year  of  our  Lord  1731,  and  ma^e 
between  the  said  last  mentioned  William  Pulteney  of  the  first  part,  and  John  Mist  sod 
Thomas  Phillips  of  the  second  part,  and  Benjamin  Timbrell  of  the  third  partk  in  con- 
sideration of  £63  paid  by  the  said  Beujunin  Timbrell  to  the  said  William  Pultan^. 
and  of  the  jrearly  rent  of  £10  28.  6d.,  being  three  parts  in  four  of  tlm  higfaeat  real 
that  could  be  therefore  reasonably  had,  and  of  the  covenants  therein  omtained  on  tka 
part  of  tlie  said  Benjamin  Timbrell,  and  of  the  charges  the  said  Benjamin  Timbrd, 
John  Mist,  and  Thomas  Phillips,  or  some  of  them,  were  at  in  building  on  the  prenuHi 
thereby  intended  to  be  leased,  in  performance  of  articles  therein  mentioned,  and  hf 
virtue  of  the  leasing  power  to  the  said  WiUiam  Pultenegr  b^onging,  and  in  puranaaes 
thereof,  and  in  conformity  tliereto,  demised  to  the  said  Benjamin  TimbraU.  hit 
executors,  administrators,  and  assigns,  by  the  direction  of  the  said  John  Mist  snd 
Thomas  Phillips,  the  premises  in  question,  with  the  appurtenaooes,  being  part  of  dte 
ground  agreed  by  the  said  articles  to  be  leased,  to  hdd  to  the  said  Benjamin  TimbniL 
his  executors,  administrators,  and  assigns,  from  the  feast  of  Saint  John  the  Baptiit 
then  last  past,  for  and  during  and  unto  the  full  end  and  term  of  sixty  yeara,  at  dw 
yearly  rent  of  ten  pounds  two  shillings  and  sixpence,  to  be  paid  quarterly  to  the  nid 
William  Pulteney  during  his  life,  and  after  his  death  to  the  person  or  persons  lo 
whom  tlie  reversion  or  r&{182]-maiuder  of  the  said  premises  should  for  the  time  heioF 
belong.  And  the  said  Benjamin  Timbrell  did  Uiereby  covenant  to  and  with  the  esid 
William  Pulteney,  that  he  tlie  said  Benjamin  TimbreU,  liis  executors,  adminiatrston. 
and  assigns,  should  and  would,  amongst  other  tilings,  at  his  or  their  own  proper  eMif 
and  charges,  completely  finish  and  make  fit  for  habitation  the  messuage  theo  built  ar 
building  on  the  said  premises,  in  all  things  according  to  the  said  artidea  of  sftree- 
ment,  and  at  all  times  during  the  said  term  of  sixty  years  thereby  leased,  aa  often  m 
need  should  require,  should  and  would  well  and  sufficiently  maintain,  uph<4d,  repair, 
amend,  pave,  cleanse,  empty,  and  keep  the  said  thereby  leased  premiaea,  and  tke 
messuages  or  tenements,  and  all  other  the  erections  and  buildinga  built,  or  that  diodd 
be  built,  in  or  upon  the  same,  and  all  the  glass  windows,  posts,  pales,  raila,  pavemeala 
sewers,  gutters,  sinks,  drains,  wydraughte,  and  appurtenances,  bdonging  or  ^liti 
should  belong  to  the  said  leased  premises,  with  all  manner  of  needful  and  nuii— 17 
reparations,  cleansings,  and  amendments  whatsoever;  and  at  the  end  of  tiwaud 
term,  or  other  sooner  determination  thereof  which  should  first  happen,  the  said  ksaed 
premises,  with  the  appurtenances,  so  repaired  as  aforesaid,  should  and  would  pesos- 
ably  leaves  surrender,  and  yield  up  unto  the  said  William  Pulteney,  or  the  penoa  or 
persons  to  whom  the  reversion  or  remainder  of  the  said  leased  premises  fbr  the  time 
being  should  bdong  as  aforesaid,  together  with  1^  and  every  the  erections  and  i«- 
proveuients  thereof  or  thereupon  in  the  mean  time  to  be  made,  and  that  he  the  sud 
Benjamin  Timbrdl,  his  executors,  administratora,  or  assigns,  should  and  would  p^ 
and  allow  to  tlie  said  William  Pulteney,  hia  executora  or  administratora,  or  to  aaet 
other  person  or  persons  as  he  or  they  should  appoint,  a  reasonable  share  and  proper 
tion  for  and  towards  the  making  and  repairing  and  amending  the  sewera  along  sad 
against  the  front  of  the  said  premises,  and  of  all  party  walla,  party  guttara,  aad 
drains  belonging  or  which  should  belong  to  the  thereby  leased  premiaea,  or  anr  put 
thereof,  with  any  other  tenants  of  tlie  said  William  Pulteney,  and  of  the  penen  er 
persons  to  whom  the  reversion  or  remainder  of  the  said  premises  for  the  time  fceisr 
should  belong  as  aforesaid;  and  that  he  the  said  Benjamin  Timbrell,  his  eieMton. 
administrators,  and  assigns,  should  and  would  pave  his  and  their  proportion  to  ti» 
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middle  of  the  street,  in  a  re^lar  manner,  with  purbeck  squares  or  good  sizeable 
pebbles,  and  a  foot-way  four  feet  wide  a*  tibe  least,  before  tlia  front  of  the  said 
messuage,  with  broad  purbeck  stones,  bounded  by  a  purbeck  step  next  the  street, 
six  inches  high  at  the  least,  and  with  good  posts  of  oak :  And  it  was  thereby  agreed, 
that  the  said  yearly  rent  of  ten  pounds  two  shillings  and  sixpence,  thweby  reserved, 
was  and  should  be  accepted  and  taken,  go  and  be  as  part  of  the  yearly  ground  rent, 
i^eed  by  the  abovementioned  articles  of  agreement  to  be  reserved  for  the  whole 
ground  thereby  agreed  to  be  leased,  as  by  the  counterpart  of  the  said  indenture  duly 
sealed  and  ddi-[18S>vered  by  the  said  Jt^n  Mist,  Thomas  Phillips,  and  Benjamin 
Timbrell,  and  produced  and  shewn  in  evidence  to  the  jurors  aforesaid,  more  fully 
appears. 

"  And  the  jurors  aforesaid,  upon  their  oatli  aforesaid,  further  say.  That  by  a  cer- 
tain indenture  of  five  parts,  bearing  date  the  second  day  of  January  in  the  year  of 
our  Lord  one  thousand  seven  hundred  and  fifty-three,  ma^e  betwewi  the  said  William 
Pulteney  last  named,  by  the  name  and  description  of  the  Right  Honourable  William 
Earl  of  Bath,  one  of  the  Lords  of  his  Majestjr's  Most  Honourable  Privy  Council,  and 
the  Right  Honourable  Anne  Maria  Countess  of  Bath,  his  wife,  of  the  first  part ;  the 
Right  Honourable  William  Pulteney,  esq.,  commonly  called  Lord  Viscount  Pulteney, 
only  son  and  heir  apparent  of  the  said  William  Earl  of  Bath,  and  who  was  then  at 
the  age  of  twenty-one  years,  of  the  second  part ;  and  the  Reverend  Thomas  Newton, 
doctor  in  divinity,  of  the  third  part;  Alexander  Reynolds,  gentleman,  of  the  fourth 
part;  and  Sir  J<^n  Rushout,  baronet,  and  Sir  Thomas  Booties  knight,  of  the  fifth 
part ;  the  said  Earl  of  Bath  and  the  said  William  Lord  Viscount  Pulteney,  for  the 
barring,  docking,  and  destroying,  of  all  estates  tail,  remainders,  and  reversions, 
theretofore  created  and  limited  of  the  said  premises  in  question,  amongst  other  pre- 
mises, and  for  providing  for  the  said  Anne  Maria  Countess  of  Bath,  for  her  life,  the 
annual  suna  of  one  thousand  five  hundred  pounds  for  her  jointure,  and  for  certain 
valuaUe  considerations  in  the  said  indenture  mentioned,  granted,  bargained,  and 
sold,  unto  the  said  Thomas  Newton  and  his  heirs,  the  premises  in  question,  amongst 
other  premises,  to  hold  the  same  unto  the  said  T^iomas  Newton  and  his  heirs  and 
assigns,  to  the  only  use  and  behoof  of  the  said  Thomas  Newton,  his  heirs  and  assigns 
for  ever ;  to  the  intent  that  he  the  said  Thomas  Newton  might  become  perfect  tenant 
of  the  freehold  of  the  premises  in  question,  amongst  otiiet  premises,  to  the  end  that 
two  or  more  good  and  perfect  common  recoveries  might  thereof  be  suffered,  per- 
fectedt  and  executed,  wherein  the  said  Alexander  Reynolds  should  be  demandant, 
and  the  said  Thomas  Newton  tenant,  and  wherein  the  said  tenant  should  vouch  to 
warranty  the  said  William  Earl  of  Bath  and  the  said  Anne  Maria  his  wife,  and  they 
the  said  William  Earl  of  Bath  and  Anne  Maria  his  wife  should  vouch  to  warranty 
the  said  William  Pulteney,  commonly  called  Lord  Viscount  Pulteney,  who  should 
Touch  over  the  common  vouchee,  which  said  common  recoveries  should  be  and  enure  to 
the  uses  following ;  that  is  to  say,  to  the  use  of  the  said  Earl  of  Bath  for  life ;  remainder 
(after  oMiiain  other  uses  for  the  Benefit  of  tlie  said  Anne  Maria  Countess  of  Bath, 
long  since  expired)  to  the  use  of  such  person  or  persons,  and  for  such  estate  or  estates, 
and  in  such  manner,  and  upon  su-eh  trusts,  and  subject  to  such  provisos,  powers, 
OTid  mgreements,  and  for  such  intents  and  purposes  as  the  sadd  William  Earl  of  Bath, 
and  William  Lord  Viscount  Pulteney,  by  any  thtir  deed  or  deeds,  either  tnth  or 
without  power  of  revocation,  to  be  by  both  of  them  seated  and  delivered  in  [184]  the 
presence  of  two  or  more  credible  witnesses,  should  from,  time  to  time  jointly  grant, 
ilirect,  htnit,  or  appoint;  and  in  case  of  the  dealft  of  either  of  them  the  said  William 
Earl  of  Bat/i  and  William  Lord  Viscount  Pulteney,  then  as  the  survivor  of  them,  by 
any  deed  or  deeds  to  be  executed  as  aforesaid,  shotdd,  from  time  to  time,  alone 
grant,  direct,  limit,  or  appoint;  and  in  default  of  such  grant,  direction,  limitation, 
or  appointment,  as  aforesadd,  or  until  such  grant,  direction,  limitation,  or  appoint- 
ment, should  be  made  and  executed  by  them'  both,  if  living,  or  in  case  of  the  death  of 
either  of  them,  by  the  survivor  of  them  as  aforesaid,  to  and.  for  such  respective  uses, 
intents,  and  purposes,  and  upon  such  respective  trusts,  and  svhjeet  unto  such 
provisos,  powers,  and  agreements,  as  the  said  premises  in  question,  amongst  other 
premiaet,  immediately  before  the  sealing  and  delivering  of  those  presents,  were  or 
stood  limited  or  subject  unto,  except  such  jointure  or  jointures  as  at  any  time  there- 
tofore had  been  limited  or  appointed  unto  or  for  the  said  Anne  Maria  Countess  of 
Bath,  all  which  such  former  jointure  or  jointures  were  thereby  declared  and  agreed 
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to  be  null  and  void,  and  to  or  for  no  other  use,  intent,  or  purpose  whatgoeTer,  aa  by 
the  said  last-mentioned  indenture,  shewn  and  produced  in  etridence  to  the  juron 
aforesaid,  fully  appears. 

"  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  further  say.  That  die  »id 
last-mentioned  indenture  was  duly  sealed  and  delivered  by  the  said  William  Earl  of 
Bath,  Anne  Maria  Countess  of  Bath  his  wife,  William  Lord  Viscount  Pulteney,  and 
Thomas  Newton,  and  was  duly  inrolled  in  tiie  High  Court  of  Chancery  witliin  lii 
months,  according  to  the  form  of  the  statute  in  such  case  made  and  provided. 

"And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  further  saj^,  Thattfter- 
wards,  that  is  to  say,  in  the  term  of  Saint  Hilary,  in  tiie  year  of  our  Lord  one 
thousand  seven  hundred  and  fifty-three,  one  common  recovery,  with  treble  voucher, 
was  duly  had,  suffered,  perfected,  and  executed  in  the  court  of  our  Lord  the  King  of 
the  Bench  at  Westminster,  of  the  premises  in  question,  with  the  appurteaances, 
amongst  other  premises,  by  virtue  of,  and  in  pursuance  of,  and  in  conformity  to  the 
said  indenture  lastly  in  part  recited,  as  by  the  exemplification  thereof,  produced  and 
shewn  in  evidence  to  the  jurors  aforesaid,  fully  appears. 

"  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  further  say.  That  the  aid 
William  Lord  Viscount  Pulteney  afterwards,  to  wit,  in  or  about  the  month  of  AprO, 
in  the  year  of  our  Lord  one  thousand  seven  hundred  and  sirty-tjiree,  died  irithogt 
ever  being  married,  leaving  the  said  William  Earl  of  Bath  his  father,  him  surnTing. 

"  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  further  say.  That  on  the 
21st  day  of  May  in  the  year  of  our  Lord  1763,  the  said  William  Earl  of  Badi  signed. 
sealed,  published,  and  declared  a  certain  instrument  in  writing,  bearii^  date  tin 
same  day  and  year  last  aforesaid,  as  and  for  his  last  will  and  testament,  [18$]  *nd 
thereby  gave  and  devised'  the  premises  in  question,  with  the  appurtenances,  amosgs 
other  premises  unto  his  said  brother  the  Honourable  Harry  Pulteney,  esq.  heuteoam 
general  of  his  Majesty's  forces,  his  heirs  and  assigns  for  ever,  as  by  the  said  indni- 
ment,  produced  and  shewn  in  evidence  to  the  jurors  aforesaid,  fully  appesn.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  further  say,  That  the  said  instrument 
was  so  signed,  sealed,  published,  and  declared  by  the  said  William  Earl  of  Batii,  in 
the  presence  of  three  credible  witnesses,  and  attested  and  subscribed  by  the  said  vii- 
nesses  in  the  presence  of  the  said  William  Earl  of  Beth,  and  was  duly  executed  a>  tie 
law  requires  and  directe  wills  to  be  executed  for  passing  real  estates. 

"  And  the  jurors  aforesaid,  on  their  oath  aioresaid,  further  say.  That  the  said 
William  Earl  of  Bath,  afterwards,  in  the  montli  of  July  in  the  year  of  our  Lord  lT6i 
died  seised  of  the  premises  in  question,  amongst  o^er  premises,  without  havisr 
revoked  or  in  any  other  manner  altered  the  said  instrument  as  to  the  said  premifsj 
in  the  said  deed  mentioned. 

"  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  further  say,  That  the  said 
William  Earl  of  Bath  left  no  issue  of  his  body  lawfully  begotten. 

"  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  further  say.  That  aftv- 
wards,  and  before  the  30th  day  of  April  in  the  year  of  our  Lord  1765,  the  premiseiin 
question,  with  the  appurtenances,  so  demised  by  the  said  William  Pulteney  after 
wards  Earl  of  Bath,  to  Benjamin  Timbrell,  as  aforesaid,  by  divers  mesne  aug- 
ments thereof  for  the  said  term,  came  to  and  were  legally  vested  in  colonel  Biehard 
Lambart,  who  was  thereupon  possessed  of  the  premises  in  question,  with  the  appw- 
tenances,  for  all  the  residue  and  remainder  of  the  term  of  years  then  to  cwne  *»!'»• 
expired  therein. 

"  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  further  say,  "Hiatthetaid 
Harry  Pulteney,  upon  the  death  of  the  said  William  Pulteney,  Earl  of  Bath,  hit 
brother,  became  seised  as  the  law  requires  of  and  in  the  said  premises  in  question- 
amongst  other  premises,  and  that  by  a  certain  indenture,  bearing  date  on  or  about 
the  30th  day  of  April  in  the  year  of  our  Lord  1765,  and  made  between  the  Honow 
able  Harry  Pulteney,  esq.  general  of  his  majesty's  forces,  of  the  one  part,  and  Cdonel 
Richard  Lambart,  of  the  other  part,  reciting,  that  by  indenture  tripartite  of  le»«t 
bearing  date  on  or  about  the  23d  day  of  August,  which  was  in  the  year  of  our  LoH 
1 731,  the  Right  Honourable  William  late  Earl  of  Bath,  since  deceased,  by  his  tiw 
name  and  addition  of  William  Pulteney,  of  the  parish  of  Saint  George,  Hanover,  is 
the  county  of  Middlesex,  esq.  did  lease,  set,  and  to  farm  let,  unto  Benjamin  Tib- 
brell,  of  the  parish  of  Saint  George,  in  the  said  County  of  Middlesex,  cwpenter, » 
certain  piece  or  parcel  of  ground,  part  of  a  field  theretofore  called  St(«e  Ootwi'"' 
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CSose,  and  a  messuage  or  tenement  erected  thereon,  thereinafter  particularly  men- 
tioned, and  in-[186]-tended  to  be  thereby  demised,  situate  on  the  west  side  of  Sack- 
ville-streefc,  in  the  parish  of  Saint  Jamee,  Westminster,  aforesaid,  to  hold  to  the  said 
Benjamin  TimbreU,  his  executors,  administrators,  and  assigns,  from  the  feast  day 
of  the  nativity  of  Saint  John  the  Baptist  then  last  past,  before  the  day  of  the  date  of 
the  said  in  part  recited  indenture,  for  and  during  the  term  of  60  years,  at  and  under 
the  yearly  rent  of  £10  28.  6d.  of  lawful  money  of  Great  Britain,  payable  as  therein 
mentioned ;  and  reciting  that  the  premises  in  question,  with  the  appurtenances,  com- 
prized in  the  said  lease,  were  by  divers  mesne  assignments  become  vested  in  the  said 
Richard  Lambart,  for  the  remainder  of  the  said  term  then  yet  to  come  and  unexpired 
in  tlie  said  lease,  and  that  the  said  Harry  Fulteney  was  tiien  seized  of  the  fre^old 
and  inheritance  of  the  said  premises  in  question,  and  that  the  said  Richard  Lambart 
had  applied  to  the  said  Harry  Fulteney,  and  had  agreed  to  take  a  further  lease  of 
the  said  premises  in  question,  on  the  terms  and  conditions  therein  and  hereinafter 
xuentioned ;  it  was  by  the  said  indenture  witnessed,  that  in  consideration  of  £135 
of  lawful  money  of  Great  Britain,  to  him  the  said  Harry  Fulteney  well  and  truly 
paid  by  the  said  Richard  Lambart,  at  the  sealing  and  ddivering  of  those  presents, 
the  receipt  whereof  is  thereby  acknowledged,  and  also  in  consideration  of  the  yearly 
rents,  covenants,  and  agreements  therein  reserved  and  contained  on  the  part  and 
b^alf  of  the  said  Richard  Lambart,  his  executors,  administrators,  and  assigns,  to 
be  paid,  done,  and  performed,  he  the  said  Harry  Fulteney  did  demise,  set,  and  to 
farm  let,  unto  the  said  Richard  Lambart,  his  executors,  administrators,  and  assigns, 
the  premises  in  question,  with  the  appurtenances,  to  hold  the  sanie  unto  the  said 
SieAard  Lambart,  Ms  executor*,  administrators,  and  assigns,  from  and  after  the 
end,  and  expiration  or  other  sooner  determination  of  the  said  term  of  60  years,  so 
ffranted  by  the  tadd  WiUiamt  PvUeney,  vfho  was  afterwards  Earl  of  Bath,  to  the  said 
Benja/min  TimbreU  as  aforesaid,  which  shoiM  first  happen,  for  and  during  and  unto 
the  fuU  end  and  term  of  34  years  from  thence  next  ensuing,  and  fully  to  be  com- 
plete and  ended;  yielding  and  paying  therefore,  yearly  and  every  year,  during  the 
said  term  of  34  years  thereby  demised,  or  intended  so  to  be,  unto  the  said.  Harry 
PttltCTiey,  his  heirs  and  assigns,  the  yearly  rent  or  sum  of  £10  2s.  6d.  of  lawful 
moneiy  of  Great  Britain,  at  and  upon  the  four  most  usual  feasts  or  days  of  payment 
of  rent  in  the  year,  the  first  payment  thereof  to  begin  and  be  made  on  such  of  the 
said  feast  days  as  should  happen  next  after  the  commencement  of  the  said  term  of 
34  years  thereby  demised;  provided  amongst  other  things,  that  if  the  said  rent  of 
;£10  2s.  6d.  or  any  part  thereof,  should  be  in  arrear  to  the  said  Harry  Fulteney,  his 
heirs  or  assigns,  for  20  days  after  any  of  tiie  said  days  of  payment,  that  the  said 
HaiTjr  Fulteney,  his  heirs  or  assigns,  might  re-enter  and  determine  the  demise: 
And  the  said  Richard  Lambart  did  thereby,  amongst  other  things,  covenant  to  pay 
the  said  rent  of  £10  2«.  6d.  clear  of  all  de-[187]-duction8,  except  the  land  tax,  to  the 
said  Harry  Fulteney,  his  heirs  and  assigns,  at  all  times  after  the  commencement  of 
the  said  term  of  34  years,  and  during  &e  said  term ;  and  that  he  the  said  Richard 
liombart,  his  executors,  administrators,  and  assigns,  or  some  of  them,  should  and 
'Would  immediately  insure  the  said  thereby  demised  premises,  and  all  such  erections 
and  buildings  as  were  then  erected  and  built  thereupon,  in  some  or  one  of  the  public 
offices  of  ioKurance  from  losses  by  fire,  and  keep  and  continue  the  same  so  insured 
from  thenceforth  until  the  determination  of  the  said  term  of  34  years  thereby  de- 
mised ;  and  also  should  and  would  from  time  to  time,  and  at  all  times  thereafter, 
until  the  determination  of  the  said  demise,  insure  and  keep  insured  all  such  other 
srections  and  buildings  as  should  thereafter  be  erected  and  built  in  or  upon  the  said 
premises,  or  any  part  thereof,  in  some  one  or  other  of  the  public  offices  of  insurances  as 
aforesaid,  immediately  after  the  erection  or  building  of  the  same ;  and  that  he  the 
laid  Riduird  Lambart,  his  executors,  administrators,  or  assigns,  should  from  time  to 
time,  as  well  before  as  after  the  commencement  of  the  said  term  of  34  years,  and 
luring  that  term,  well  and  sufficiently  repair  the  premises,  and  the  same  so  repaired 
ikt  tihe  end  and  expiration,  or  other  sooner  determination  of  the  said  term  of  34  years, 
ihould  and  would  peaceably  and  quietly  surrender  and  yield  up  to  the  said  Harry 
Pulteney,  his  heirs  or  assigns ;  and  that  he  the  said  Richard  Lambart,  his  executors, 
i^lxninistrators,  or  assigns,  should  and  would  from  time  to  time,  and  at  all  times  there- 
after, as  weD  before  as  after  the  commencement  of  the  said  term  thereby  demised,  and 
luring  the  continuance  thereof,  pay  and  allow  to  the  said  Harry  Fulteney,  his  heirs  or 
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aaaigns,  a  reasonable  share  or  propmrtion,  for  and  towards  the  making,  r^airing,  and 
amending  tlie  sewers  along  and  against  the  front  of  the  said  premises,  and  of  all  partj 
walls,  party  gutters,  and  drains,  belonging  or  which  should  belong  thereto,  or  to  anj 
part  thereof,  with  any  other  tenants  of  the  said  Harry  Pulteney,  or  of  bis  heirs  at 
assigns.  And  the  said  Harry  Pulteney  did  by  the  said  indenture,  for  himaelf,  hk 
heirs,  executors,  administrators,  and  assigns,  covenant  with  the  said  Richard  Lan- 
bart,  his  executors,  administrators,  and  assigns,  that  he  the  said  Richard  Lambait 
his  executors,  administrators,  or  assigns,  or  some  or  one  of  them,  paying,  ofaaerrinf , 
and  performing  the  rents,  covenants,  provisos,  conditions,  and  agreMnenta  in  those 
presents  reserved  and  contained,  on  his  and  their  parts,  should  and  might  peaceablv 
and  quietly  have,  hold,  occupy,  possess,  and  enjoy  the  said  premises,  with  their  ap- 
purtenances, for  and  during  all  the  said  term  of  34  years  thweby  leased,  witlx>ut  anr 
let,  suit,  tarouble,  interruption,  or  disturbance  of  <h*  by  the  said  Harry  Pulteney,  \m 
heirs,  executors,  administrators,  or  assigns,  or  any  oUier  person  or  peraons  lawfuDj 
claiming  or  to  claim  by,  from,  or  under  him,  them,  or  any  of  them,  or  by  or  throngii 
his,  their,  or  any  of  ihieir  acts,  means,  default,  or  procurement. 

[188]  "  And  the  jurors  aforesaid,  upon  their  oath,  aforesaid,  further  say.  That  a 
counterpart  of  the  same  lease  was  duly  sealed  and  delivered  by  the  aaid  Richard 
Lambart. 

"  And  the  jurors  aforesaid  further  say.  That  on  the  6th  day  of  July  1791,  the  pre- 
mises in  question,  with  the  appurtenances,  were  reasonably  worth  the  yearly  rent  or 
sum  of  £112  of  lawful  money  of  Great  Britain,  dear  of  land  tax,  and  under  the 
covenants  on  the  lessee's  part  for  repairing,  insuring  from  fir<a,  and  paying  all  otks 
customary  rates  and  taxes,  or  the  yearly  rent  or  sum  of  £120  including  land  tax, 
and  under  the  said  usual  covenants  on  the  lessee's  part;  and  that  in  the  year  1765  the 
premises  in  question  were  reasonably  worth  the  yearly  rent  or  sum  of  £86  dear  of 
land  tax,  and  of  repairs,  insurances,  and  the  said  customary  rates. 

"  And  the  jurors  aforesaid  further  say.  That  the  said  Harry  Pulteney  afterwards. 
that  is  to  say,  in  or  about  the  year  of  our  Lord  1767,  died,  and  that  he  the  aaid  Harry 
Pulteney  never  was  married ;  and  that  upon  the  death  of  thie  said  Harry  Pulteoey. 
tlie  heirs  male  of  the  body  of  Sir  William  Pulteney  knight,  became  and  were  extinct 

"  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  further  say.  That  upon  the 
death  of  the  said  Harry  Pulteney,  Mrs.  Frances  Pulteney,  now  deceased,  tlie  lata  wife 
of  the  lessor  of  the  plaintiff,  being  the  only  surviving  daughter  and  heir  of  Daniel 
Pulteney,  who  was  the  only  surviving  son  and  heir  of  John  Pulteney,  who  was  the 
second  son  of  the  said  Sir  William  Pulteney,  knight,  became  and  was  the  next  heir 
of  the  body  of  the  said  Sir  William  Pulteney,  knight,  and  daimed  title  to  the  pre- 
mises in  question,  with  the  appurtenances,  amongst  other  premises,  under  the  last 
will  and  testament  of  the  said  Sir  William  Pulteney  before  in  part  set  forth. 

"  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  further  say.  That  in  or  abrat 
the  year  of  our  Lord  1760,  the  said  late  Frances  Pulteney  intermarried  with  the 
lessor  of  the  plaintiff  William  Pulteney,  tJien  called  or  known  by  the  name  of  Willisia 
Johnstone. 

"  And  the  jurors  aforesaid,  upon  tlieir  oath  aforesaid,  further  say.  That  WiUiam 
Pulteney,  esq.  the  lessor  of  the  plaintiff,  on  the  14th  day  of  March  in  the  year  of  wr 
Lord  1767,  by  virtue  of  his  Majesty's  royal  warrant  in  that  behalf,  took  upwn  himself 
the  sirname  of  Pulteney,  and  by  that  name  has  ever  since  been  called  and  known. 

"  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  further  say.  That  in  or 
about  the  year  of  our  Lord  1767,  Henrietta  Laura  Pulteney,  the  daughter  of  the 
lessor  of  the  plaintiff,  lawfully  begotten  on  tiie  body  of  the  said  late  Frances  Pidteni^. 
waa  born,  and  is  still  living. 

"  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  further  say,  That  after  the 
death  of  the  said  Harry  Pulteney,  tUa  said  William  Pulteney  the  lessor  of  the  plain- 
tiff, and  the  said  Frances  [189]  during  her  life,  in  right  of  the  said  Frances,  received 
the  aforesaid  rent  of  £10  2b.  6d. 

"  And  the  jurors  aforesaid,  on  their  oath  aforesaid,  further  say.  That  the  said  EUa- 
beth,  and  Henry  Lord  Paget,  were  the  executrix  and  executors  of  the  last  will  tad 
testament  of  the  said  Richard  Lambart ;  and  that  she  the  said  Elizaberth  alone  proved 
the  said  will ;  and  that  she  the  said  Elizabeth,  until  the  5th  of  July  in  the  year  of  car 
Lord  1791,  as  such  executrix,  held  tlie  premises  in  question  under  and  by  virtue  of 
the  said  several  leases  above  mentioned,  or  one  of  them. 
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"  And  the  jurors  aforesaid,  on  their  oath  aforesaid,  furtJier  say.  That  the  said  late 
Frances  Pulteney,  the  wife  of  the  said  William  Pulteney,  the  lessor  of  the  plaintifi,  in 
or  about  the  year  of  our  Lord  1782,  died;  and  that  the  said  William  Pulteney  her 
haiband,  the  lessor  of  the  plaintiff,  after  the  death  of  his  said  wife  Frances  Pulteney, 
as  tenant  by  the  curtesy  of  England,  received  the  aforesaid  rent  of  :£10  2s.  6d.  of  the 
premises  in  question,  with  the  appurtenances,  from  the  said  Elizabeth. 

"  And  the  jurors  aforesaid,  upon  their  oath  aioresaid,  further  say.  That  the  said 
William  Pulteney  the  lessor  of  the  plaintiff,  on  the  6th  day  of  July  in  the  year  of  our 
Lord  1791,  entered  into  and  upon  the  said  premises,  with  the  appurtenances,  in  the 
said  declaration  mentioned ;  and  afterwards,  to  wit,  on  the  7tbl  day  of  July  in  the 
year  aforesaid,  demised  to  the  same  John  Doe  the  now  plaintiff,  the  said  premises, 
with  the  appurtenances  in  the  said  declaration  mentioned,  to  have  and  to  hold  the 
same  to  the  said  John  Doe  the  now  plaintiff,  and  his  as8i$;ns  from  thenceforth,  for 
and  during  and  unto  the  full  end  and  term  of  seven  years  from  thence  next  ensuing, 
and  fully  to  be  complete  and  ended ;  and  that  by  virtue  of  the  said  demise,  the  said 
John  Doe  the  now  plaintiff,  afterwards,  to  wit,  on  the  said  7th  day  of  July  in  the  year 
aforesaid,  entered  into  and  upon  the  said  premises,  with  the  appurtenances,  in  the 
said  declaration  mentioned,  and  was  thereof  possessed  until  the  said  Elizabeth 
Countess  Dowager  of  Cavan,  afterwards,  to  wit,  on  the  said  7th  day  of  July  in  the 
year  aforesaid,  with  force  and  arms,  etc.  entered  into  the  said  premises,  with  the 
appurtenances,  in  which,  etc.  in  and  upon  the  possession  of  the  said  John  Doe  the 
now  plaintiff  thereof,  and  ejected  him  the  said  John  Doe  the  now  plaintiff  from  his 
said  farm,  in  manner  and  form  as  the  said  John  Doe  the  now  plaintiff  hath  by  his 
said  declaration  above  thereof  complained  against  her  the  said  Elizabeth  Countess 
Dowager  of  Cavan.     But  whether,  upon  the  whole  matter  aforesaid  found  by  the  said 
jurors  in  manner  aforesaid,  siie  tlie  said  Elizabeth  is  guilty  of  the  trespass  and  eject- 
ment whereof  the  said  John  Doe  hath  within  complained  against  tlie  said  Elizabeth 
in  the  said  premises,  with  the  appurtenances,  in  the  said  declaration  mentioned,  the 
said  jurors  are  altogether  ignorant,  and  therefore  pray  tlie  advice  of  this  court,  that 
il,  upon  tlie  whole  matter  aforesaid  found  by  the  said  jurors  in  manner  aforesaid,  it 
[190]  sliall  appear  to  the  said  court  of  our  said  Lord  the  King,  before  the  King  him- 
self here,  that  the  said  EUizabetli  is  guilty  of  the  trespass  and  ejectment  aforesaid  in 
the  said  premises,  with  the  appurtenances,  in  the  said  declaration  within  mentioned ; 
then  tile  said  jurors  declare  upon  their  said  oath,  that  she  the  said  Elizabeth  is 
guilty  thereof  in  manner  and  form  as  he  the  said  John.  Doe  hatli  within  tlierein 
complained  i^ainst  her,  and  in  such  case  they  assess  the  damage^  of  the  said  John 
Doe  on  that  occasion,  besides  his  costs  and  charges  laid  out  by  him  about  his  suit  in 
this  behalf,  to  one  shilling,  and  for  those  costs  and  charges  to  forty  shillings :  But  if, 
upon  the  whole  matters  aforesaid  found  by  the  said  jurors,  it  shall  appear  to  the  said 
Court  here,  that  slie  the  said  Elizabeth  is  not  guilty  of  the  trespass  and  ejectment 
aforesaid,  in  the  premises  aforesaid,  with  the  appurtenances  in  the  said  declaration 
mentioned,  then  the  jurors  aforesaid,  on  their  oeJth,  aforesaid,  declare  that  she  the  said 
Elizabeth  is  not  guilty  thereof.     But  because  the  Court  of  the  Lord  the  King  now 
here  is  not  yet  advised  what  judgment  to  give  of  and  concerning  the  premises,  a  day 
is  therefore  given  to  the  parties  aforesaid,  to  come  before  our  Lord  the  King,  where- 
soever, etc.  from  the  day  of  Easter,  in  fifteen  days;  to  hear  judgment  thereupon,  for 
that  the  Court  of  our  said  Lord  the  King  now  here  is  not  yet  advised  thereof.     At 
wliich  day,  before  our  Lord  the  King  at  Westminster,  come  the  parties  aforesaid, 
by  their  attornies,  and  because  the  Court  of  the  Lord  the  King  now  here  is  not  yet 
advised  what  judgment  to  give  of  and  concerning  the  premises,  a  day  is  therefore 
given  to  the  parties  aforesaid,  to  come  before  our  Lord  the  King,  wheresoever,  etc. 
on  the  morrow  of  the  Holy  Trinity,  to  hear  judgment  thereupon,  for  that  the  Court  of 
our  aaid  Lord  the  King  now  here  is  not  yet  advised  thereof.    At  which  day,  before 
our  Lord  the  King  at  Westminster,  come  the  partiep  aforesaid,  by  their  attornies 
aforesaid,  and  because  the  Court  of  the  Lord  the  King  now  here  is  not  yet  advised 
what  judgment  to  give  of  and  concerning  the  premises,  a  day  is  therefore  given  to 
the  parties  aforesaid,  to  come  before  our  Lord  the  King,  wheresoever,  etc.  on  the 
morrow  of  All  Souls,  to  hear  judgment  thereupon,  for  that  the  Court  of  our  said  Lord 
:he  King  now  here  is  not  yet  advised  thereof.     At  which  day,  before  our  Lord  the 
King  at  Westminster,  come  the  parties  aforesaid,  by  their  attornies  aforesaid,  and 
because  the  Court  of  the  Lord  the  King  now  here  is  not  yet  advised  what  judgment  to 
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give  of  and  concerning  the  premises,  a  day  is  therefore  given  to  the  parties  afoteeaid, 
to  come  before  our  Lord  the  King,  wheresoever,  etc.  in  eight  days  of  St.  Hilarr,  to 
hear  judgment  thereupon,  for  that  the  Court  of  our  said  Lord  tiie  King  noirhereii 
not  yet  advised  thereof.  At  which  day,  before  our  Lord  the  King  at  Westminiter, 
come  the  parties  aforesaid,  by  tlieir  attomies  aforesaid,  and  because  the  Court  of  the 
Lord  the  King  now  here  is  not  yet  advised  what  judgment  to  give  of  and  concerning 
the  premises,  a  day  is  therefore  given  to  the  parties  aforesaid,  to  come  before  [191]  our 
Lord  the  King,  wheresoever,  etc.  in  fifteen  days  of  Easter,  to  hear  judgment  flim- 
upon,  for  that  the  Court  of  our  said  Lord  the  King  now  here  is  not  yet  adriied 
thereof.  At  which  day,  before  our  Lord  the  King  at  Westminster,  come  the  puw* 
aforesaid,  by  their  attomies  aforesaid,  and  because  the  Court  of  the  Lord  the  King 
now  here  is  not  yet  advised  what  judgment  to  give  of  and  concerning  the  premiiet, 
a  day  is  therefore  given  to  the  parties  aforesaid,  to  come  before,  our  Lord  the  King, 
wheresoever,  ete.  on  the  morrow  of  the  Holy  Trinity,  to  hear  judgment  thereupon,  fof 
that  the  Court  of  our  said  Lord  the  King  now  here  is  not  yet  advised  therei^.  At 
which  day,  before  our  Lord  the  King  at  Westminster,  come  the  parties  aforesaid,  by 
their  attomies  aforesaid,  and  because  the  Court  of  tJie  Lord  the  King  now  here  i* 
not  yet  advised  what  judgment  to  give  of  and  concerning  the  premises,  a  day  ii 
therefore  given  to  the  parties  aforesaid,  to  come  before  our  Lord  the  King,  wherao- 
©ver,  ete.  on  the  morrow  of  All  Souls,  to  hear  judgment  thereupon,  for  that  the  Court 
of  our  said  Lord  the  King  now  here  is  not  yet  advised  thereof.  At  which  day.  before 
our  Lord  the  King  at  Westminster,  come  tlie  parties  aforesaid,  by  their  attomies 
aforesaid,  and  because  the  Court  of  the  Lord  the  King  now  here  is  not  yet  advieed 
what  judgment  to  give  of  and  concerning  the  premises,  a  day  is  therefore  given  to 
the  parties  aforesaid,  to  come  before  our  Lord  the  King,  wheresoever,  (K. 
in  eight  days  of  Saint  Hilary,  to  hear  judgment  thereupon,  for  ihat  tlie 
Court  of  our  said  Lord  the  King  now  here  is  not  yet  advised  theoreof.  At  whid! 
day,  before  our  said  Lord  the  King  at  Westminster,  oome  the  parties  tiort- 
said,  by  their  attomies  aforesaid,  and  because  the  Court  of  our  Lord  the  King  no« 
here  is  not  yet  advised  what  judgment  to  give  of  and  concerning  the  premises  * 
further  day  is  therefore  given  to  the  parties  aforesaid,  to  come  before  our  said  Lord 
th«)  King,  wheresoever,  etc.  from  the  day  of  Easter,  in  fifteen  days,  to  hear  judgmem 
thereupon,  for  tiiat  the  Court  of  our  Lord  the  King  now  here  is  not  yet  advised  thereof. 
At  which  day,  before  our  said  Lord  the  King  at  Westminster,  come  the  parties  afore- 
said, by  their  attomies  aforesaid ;  and  hereupon,  the  premises  being  seen  br  tix 
Court  here,  and  fully  understood  by  the  Court  here,  it  appears  to  the  said  Court  here, 
upon  the  whole  matter  aforesaid,  found  by  the  said  jurors  in  form  aforesaid,  tint 
the  said  Elizabeth  Countess  Dowager  of  Cavan  is  guilty  of  the  trespass  and  ejectmcDt 
aforesaid,  in  the  said  premises,  with  the  appurtenances,  in  the  said  declaratioL 
mentioned,  whereof  the  said  John  Doe  hath  complained  against  h^* :  Therefore  it 
is  considered.  That  the  said  John  recover  against  tiie  said  Elizabeth  his  term  afoi^ 
said  yet  to  come  of  and  in  the  tenements  aforesaid,  with  the  appurtenances,  and  hif 
damages,  costs,  and  charges  aforesaid,  assessed  by  the  said  jury  in  form  aforesaid. 
and  also  £131  19s.  by  the  Court  of  our  said  Lord  the  King  now  here  adjudged  of 
increase  to  the  said  John  by  his  assent,  according  to  [192]  the  form  of  the  etatat* 
in  such  case  made  and  provided,  which  damages,  costs,  and  charges  amount  in  tit 
whole  to  £134." 

The  final  judgment  being  signed  on  the  29tii  May  1794,  the  plaintifi  in  error 
brought  a  writ  of  error  in  parliament,  and  has  assigned  general  errors ;  to  thi* 
assignment,  the  defendant  in  error  rejoined,  m  muUo  est  erratum-;  and  the  fdlovici 
were  the  arguments  adduced  to  support  the  writ  of  error  (E.  Bearcroft,  J.  HingaT,  E^ 
Law,  V.  Gibbs):— 

That  the  power  of  appointment  in  question,  which  is  required  to  be  executed  i? 
the  late  Earl  of  Bath  and  Lord  Viscount  Pulteney,  or  the  survivor  of  them,  bj  u? 
deed  or  deeds,  either  with  or  without  power  of  revocation,  to  be  by  them,  ortk 
survivor  of  them,  sealed  and  delivered  in  the  presence  of  two  or  more  credibk 
witnesses,  was  well  executed  by  the  instrument  in  writing  which  was  gigned,  ttii*^' 
and  published  as  the  will  of  the  late  Earl  of  Bath,  and  attested  by  three  witneflsea. 

To  the  objection,  that  an  appointment  under  this  power  could  only  be  madet? 
deed ;  and  that  the  instrument  in  question,  though  signed  and  sealed,  was  not  de- 
livered, and  therefore  was  not  a  deed :  It  was  answered,  that  as  no  real  dietintiioc 

1020 


Digitized  by 


Google 


STANDEN  V,  MACNAB  [1797]  VI  BBOWN. 

ean  be  taken  between  an  appointment  executed  by  deed,  with  an  express  power  of 
revocation,  and  one  executed  by  a  will  signed,  sealed,  and  published,  which  is  in  its 
nature  revocable;  the  publication  of  the  latter  is  equivalent  to  a  delivery  of  the 
former,  and  renders  it,  vithin  the  substantial  meaning  of  the  word,  as  here  used,  a 
deed;  and  consequently  Geneiral  Pulteney,  tiie  brother,  heir,  and  devisee,  of  the 
Earl  of  Bath,  became  seised  in  fee  simple  of  the  premises  in  question,  and  of  course 
could  make  reversionary  leases,  or  leases  of  any  other  description. 

It  was  contended,  that  the  opinion  of  the  court  of  King's  Bench  in  the  cause  of 
Lord  Darlington  against  Pulteney,  (Cowp.  Rep.  268.)  ought  not  to  prejudice  the 
plaintiff  in  error,  who  was  no  party  to  the  suit  in  which  that  opinion  was  given. 
Her  title,  under  this  execution  of  the  power,  being  now,  for  the  first  time,  called  in 
question;  and  therefore  she  could  not  be  said  to  have  acquiesced  in  any  former 
decision  upon  the  subject. 

Finally,  that  the  lease  granted  by  General  Pultenejy  on  the  30th  day  of  April 
1765,  was,  under  the  several  circumstances  stated  in  the  special  verdict,  a  valid  and 
effectual  lease  as  against  the  defendant  in  error  Mr.  Pulteney.* 

On  behalf  of  the  defendant  in  error,  it  was  shortly  but  strongly  stated  (T.  Erskine, 
F.  Bower),  That  it  did  not  appear  that  any  direjction,  limitation,  or  appointment 
of  the  premises  in  question  was  ever  made  by  the  said  William  Earl  of  Bath,  and 
William  Lord  Viscount  Pulteney,  or  either  of  them,  by  any  their  deed  or  deeds,  in 
pursuance  of  the  powers  created  or  reserved  in  and  by  the  indenture  of  bargain  and 
sale,  bearing  date  the  second  day  of  January  1753,  to  lead  the  uses  of  the  common 
recovery  suffered  in  Hilary  term  1753 ;  and  consequently,  GJeneral  Harry  Pulteney, 
at  th«  time  of  his  granting  the  lease  to  Colonel  Richard  Lambart,  on  the  30th  day  of 
April  1765,  [193]  was  tenant  in  tail  only  of  the  premises,  under  the  limitations  of 
the  will  of  Sir  William  Pulteney,  bearing  date  the  30th  day  of  April  1685,  with  such 
powers  of  leasing  as  are  given  to  the  Persons  actually  seised  of  the  ft*eehold  of  the 
said  premises  for  the  time  being,  by  the  said  will,  and  such  further  powers  as  are 
given  by  the  act  of  the  5th  of  George  the  first  to  the  persons  so  seised ;  and  the  said 
lease  so  gr&nted  by  the  said  General  Pulteney,  to  the  said  Colonel  Richard  Lambart, 
bearing  date  30th  April  in  the  year  1765,  was  not  warranted  either  under  the 
will  of  Sir  William  Pulteney,  or  the  act  of  parliament;  bedng  a  lease  granted  in 
reversion,  and  not  containing  the  requisite  reservation  of  three  parts  in  four  of  the 
best  and  highest  yearly  rent  that  at  the  time  of  making  sudi  lease  could  and  might 
have  been  reasonably  had  and  gotten  for  the  said  premises  thereby  leased. 

Accordingly,  it  was  obdbbbd  and  adjttdged.  That  the  judgment  given  in  the  Court 
of  King's  Bench  for  the  said  defendant  in  error,  be  affirmed ;  and  that  the  said  record 
be  remitted,  etc.     (See  MS.  Journ.  sub  anno  1795.) 


Case  7. — Charles  Standen,  the  Younger, — Appellant ;  Henry  Gray  Macnab, 
and  Caroline  Elizabeth,  his  Wife,  (formerly  Standen),  and  others, — 
Respovdmts  [26th  May  1797]. 

[Mews'  Dig.  X.  1443.     Followed  in  Bradly  v.  Westcott,  1807,  13  Ves.  445 : 
Lempriere  v.  Val-py,  1832,  5  Sim.  121.] 

Devise  by  A.  of  his  real  estate  to  be  sold,  and  the  produce,  with  the  personal,  to 
his  wife  for  life,  with  power  to  her,  to  appoint  a  moiety  by  deed  or  will,  exe- 
cuted in  the  presence  of  two  witnesses.  The  estate  was  not  sold :  the  wife 
having  no  other  real  estate,  by  will  duly  executed  to  pass  real  estate,  gave 
specific  legacies,  some  described  to  have  been  lier  husband's ;  and  devised  "  all 
the  rest,  residue,  and  remainder  of  her  estate  and  effects  of  what  nature  or 
kind  so  ever,  and  whether  real  or  personal,  and  all  her  plate,  linen,  china,  and 
other  utensils  which  she  should  be  possessed  of  or  interested  in,  or  entitled  to, 
at  her  decease,"  to  B.  for  his  own  use  and  benefit,  and  appointed  him  executor. 

*  See  Kihbet  v.  Lee,  Hob.  312.  Ormond  (E.'s)  Case,  Hob.  348.  TiUey  v.  Pierce, 
Cro.  Ja.  376.  Smith  and  Ashton,  1  Ch.  Cases,  263.  1  Freem.  308.  Rep.  temp. 
Finch,  273.  and  Lord  Nottingham's  MSS.  The  Countess  of  Roscommon  v.  Fowke, 
{ante  Ca.  4.  of  this  title),  Sneed  y.Sneed,  Ambler  64.  Lord  Nottingham's  MSS.  of 
his  Judgmemt  in  Bridges  v.  Westwood. 
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The  power,  as  to  tlie  moiety  of  the  real  and  p«:aonal  estate,  is  well  executtdb; 
the  residuary  clause. 

A  wrong  description  of  a  legatee  will  not  defeat  a  l^acy  given  to  him  % 
name. 

Dbcbbtal  Order  of  Lord  Loughborough  C.  affirmed. 

2  Vee.  jun.  589 ;  as  Standen  v.  Standen,  et  al. 

Charles  Miller,  late  of  Orchard  Street,  in  the  parish  of  St.  James  in  the  citf  of 
Bath,  in  the  county  of  Somerset,  esq.  deceased,  duly  made  and  published  tiisliit  viD 
and  testament,  dated  the  29th  day  of  January  1776,  and  thereby  bequeatJied  unto 
Richard  Edwards,  esq.  the  Reverend  William  Seward,  Dr.  of  Laws  (now  decesad), 
and  Francis  Page,  esq.  the  sum  of  £200  upon  trust,  that  they  and  the  Burvivore  ind 
survivor  of  them,  his  executors  and  administrators,  should  in  their  discretion  put  uiil 
place  the  said  respondents,  Charles  Miller  Standen,  and  Caroline  Elizabetli  Macnili. 
by  the  names  and  descriptions  of  Charles  Miller  Standen,  and  Caroline  Elizibetii 
Standen,  legitimate  son  and  daughter  of  Charles  Standen,  [194]  therein  mentioned 
to  be  then  residing  with  a  company  of  strolling  players  at  Storriugton  in  Suaaei, 
apprentices  to  such  proper  businesses  at  such  ages  and  in  such  manner  w  thej  iui 
said  trustees  and  the  survivors  or  survivor  of  them,  and  the  executors  and  adminiitn- 
tors  of  such  survivor,  should  see  fit  and  think  most  advantageous  for  their  benefit: 
and  said  testator  tliereby  directed  the  same  sum  of  £200  should  bear  interest  at  £t 
per  cent  from  the  end  of  sis  months  next  after  his  decease,  and  subject  thereto,  indto 
the  payment  of  all  his  debts,  funeral  erpences,  and  the  expences  of  proving  hiswOl; 
said  testator  gave  and  devised  unto  said  Richard  Edwards,  William  Seward,  ud 
Francis  Page,  all  that  his  farm  and  estate  known  by  the  name  of  his  Fanningtoo 
estate,  in  the  county  of  Gloucester,  and  other  his  freehold  messuages,  lands,  teneme&tt. 
and  hereditaments,  in  the  said  county  of  Gloucester,  or  elsewhere  in  England,  with 
the  appurtenances,  to  hold  unto  said  Richard  Edwards,  William  Seward,  and  Frsncis 
Page,  their  heixs  and  assigns,  upon  trust  that  they  and  the  survivors  and  surriTW 
of  them,  and  the  heirs  and  assigns  of  such  survivor  should,  as  soon  as  conTeniently 
might  be  after  his  decease,  sell  and  dispose  of  all  and  every  or  any  of  the  said  Famins- 
ton  estate,  messuages,  lands,  tenements  and  hereditaments,  with  their  appurtensDoes 
at  the  beat  price  tliat  could  be  obtained  for  the  same,  and  as  to  his  said  trustees  in  d>eir 
discretion  should  seem  meet ;  and  should  place  tlie  monies  arising  by  such  sale  <x  saie' 
at  interest,  upon  good  security  or  securities,  eitlier  government  or  freehold,  lad 
entire  or  in  parts,  as  should  be  by  his  said  trustees,  or  the  survivors  or  survivor  «f 
them,  his  executors  and  administrators,  thought  most  adviseable,  and  from  time  w 
time  to  call  in  and  replace  tlie  same  or  any  part  tliereof  at  interest,  on  sudi  pwd 
security  or  securities  as  aforesaid,  and  should  pay  the  interest,  produce,  and  increti« 
arising  therefrom,  from  time  to  time,  unto,  or  otherwise  permit  and  suffer  his  wife 
Elizabeth,  and  her  assigns,  to  receive  and  take  to  and  for  her  and  their  own  use  and 
benefit,  during  the  term  of  her  natural  life,  and  after  her  decease,  upon  trust, « to 
one  moiety  of  all  such  monies  ariedng  by  such  sale  or  sales  as  aforesaid,  and  tke 
interest,  produce,  and  increase  from  time  to  time  therefrom  arising,  to  and  fortk 
use  and  benefit  of  such  person  and  persons  by  such  parts  and  proportions,  and  « 
such  manner  and  form  as  his  said  wife,  Elizabeth,  should  by  any  deed  or  deedi,  writ- 
ing or  writings,  to  be  by  her  seized  and  delivered  in  the  presence  of  two  or  more 
credible  witnesses,  or  by  her  l9«t  will  and  testament,  in,  writing,  or  by  any  wnting 
purporting  to  be  her  last  will  and  testament,  to  be  by  her  duly  executed,  ud 
attested  in  the  presence  of  the  like  number  of  witnesses,  give  or  appoint  the  same,  ud 
for  want  of  such  gift  or  appointment,  then  in  trust  for  the  use  and  benefit  of  »I1  ^ 
legitimate  children  of  the  said  Charles  Standen,  as  should  be  living  at  the  time  of  tk 
decease  of  his  said  wife,  equally  between  tliem,  stiare  and  share  alike,  if  moretliu 
one,  and  if  but  one  then  of  such  one  child,  his  or  her  executors,  administraton.  w 
assigns ;  but  if  it  should  happen  that  tiiere  should  be  no  legitimate  child  of  the  sti^ 
Cliarles  Standen  [195]  living  at  the  time  of  his  said  wife's  decease,  or  in  case  all  v^ 
children  should  die  before  attaining  the  age  of  21  years,  or  day  of  marriage,  then  :t 
trust  to  and  for  tlie  said  William  Seward,  one  of  his  said  trustees,  his  executon,  ad- 
ministrators, and  assigns,  absolutely  and  as  to  the  other  moiefy  of  all  such  mo*? 
arising  by  such  sale  or  sales  as  aforesaid,  and  the  interest,  produce,  and  increase  fno 
time  to  time  therefrom  arising,  upon  trust,  to  and  for  the  use  and  benefit  of  the«id 
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rapondents,  Charles  Miller  Stuiden,  and  Caroline  Elizabedii  Macnab,  by  the  n&mee 
and  deecriptions  of  Charles  Miller  Standen,  and  Caroline  Elizabeth  Standen,  Inti- 
mate 8on  and  daughter  of  the  said  Charles  Standen,  equally  between  them  share  and 
share  alike;  but  if  either  of  them  should  die  before  the  age  of  21  years,  or  marriage, 
then  of  the  other  of  them  attaining  such  age,  or  marriage,  his  or  her  executors, 
administrators,   or    assigns;    but   if   it   should    happen   that   both   of   them   the 
gaid  Charles  Miller  Standen  and  Caroline  Elizabeth  Macnab,  should  die  before  their 
respective  attainments  of  the  age  of  21  years  or  marriage,  then  upon  trust,  to  and  for 
the  use  and  benefit  of  such  of  the  legitimate  children  of  the  said  Chariee  Standen  as 
should  be  living  at  ihe  time  of  Hie  decease  of  the  surrivor  of  them,  the  said  Charles 
Miller  Standen  and  Cardine  Elizabetii  Macnab,  tJierein  called  Chariee  Miller  Standen 
and  Caroline  Elizabedi  Standen,  equally  between  them  share  and  share  alike,  if  more 
than    <Hie;     and    if    but   ones    then   to    such    one   only,    his    or    her    executors, 
administrators,     and     assigns;     but    if     it    should    happen    there    should     be 
no    such    legitimate    child    or    chUdren    of  the    said    Charles    Standen,    living 
at    the    time    of    the    decease    of    the    survivor    o>f    them,    the    said    Charles 
Miller  Standen  and  Caroline  Elizabetli  Macnab,  or  if  all  such  children    should 
die  before  their  respective  attainments  of  the  age  of  21  years  or  marriage,  then  upon 
trust,  for  the)  use  and  benefit  of  the  said  William  Seward,  his  executors,  administrators, 
and  assigns,  absolutely ;  and  the  testator  thereby  declared  it  to  be  his  will  and  mean- 
ing that  in  the  mean  time,  and  until  such  sale  and  sales  could  be  liad  and  made  as 
aforesaid,  the  rents,  issues,  and  profits  of  all  the  said  premises  should  be  and  remain, 
and  be  paid,  applied,  received,  and  taken  l^,  under,  and  subject  to  such  and  the  saiue 
trusts,  in  every  respect  as  therein  and  herein  before  particularly  mentioned  and  ex- 
pressed, of  and  concerning  the  monies  arising  from  such  sale  or  sales  as  aforesaid. 
And  the  said  testator  thereby  also  gave  and  bequeathed  unto  the  said  trustees,  said 
Richard  Edwards,  William  Seward,  and  Francis  Page,  all  that  his  leasehold,  messuage, 
or  ten«nent,  and  premises,  in  Grosvenor  Street,  St.  George,  Hanover  Square,  London, 
then  in  the  possession  of  James  Burnett,  esq.  and  also  all  his  stock  in  the  funds,  witli 
the  rest  of  his  personal  estate  and  effects,  not  therein  before  disposed  of,  subject  also 
to  the  payment  of  his  debts,  legacies,  funeral  expences,  and  the  expencee  of  proving 
tliat  hia  will ;  to  hold  the  same  so  subject,  with  the  appurtenances,  unto  them,  the  said 
Richard  Edwards,  William  Seward,  and  Francis  Page,  and  unto  the  survivors  and 
survivor  of  them,  his  executors  and  administrators,  for  and  during  all  such  estate, 
term,  right,  title  and  interest,  as  he  sliould  [196]  have  therein  at  the  time  of  his 
decease,  upon  trust,  that  they  his  said  trustees,  and  the  survivors  and  survivor  of 
tliem,  his  executors  or  administrators,  should,  as  soon  as  might  be,  convert  such  part 
thereof  as  should  not  consist  of  ready  money,  oicher  than  and  except  his  leasehold 
house  in  Grosvenor  Street,  into  ready  money  by  sale  or  sales  thereof,  and  should  add 
the  monies  arising  by  such  sale  or  sales,  to  his  monies  already  in  the  funds,  in  their 
>r  his  names  or  name,  and  continue  the  same  therewith,  or  otherwise  sell  out  his  said 
inonies  in  the  funds,  as  ttiey  his  said  trusl^ees  should  think  fit ;  and  replace  the  same 
it  interest,  witii  his  said  other  monies,  so  arising  by  such  sale  or  sales,  on  such  good 
tecurity  or  securities,  either  government  or  fre^old,  entire  or  in  parts,  at  the  dis- 
tretion  of  his  said  trustees,  and  so  occasionally  as  theiy  should,  with  the  approbation 
»f  his  wife,  tliink  fit ;  and  should  pay  unto  or  otherwise  permit  his  said  wife,  Elizabeth, 
md  her  assigns,  to  receive  the  interest,  produce,  and  increase,  from  tame  to  time 
herefrom  arising,  with  the  rents  and  profits  of  his  said  leasehold  estate  in  Grosvenor 
Street,  to  and  for  her  and  their  own  use  and  benefit<,  during  her  natural  life;  and 
.fter  her  decease,  upon  trust,  as  to  the  disposition  of  the  said  money  in  the  funds,  and 
he  monies  arising  from  such  sale  or  sales,  of  such  residue  as  aforesaid,  and  said  lease- 
lold  house  in  Grosvenor  Street,  to,  for,  and  upon  tiie  same  trusts,  intents,  and  pur- 
oses,  as  were  tiierein  before  declared,  and  herein-before  mentioned,  of  and  concern- 
Dg  the  rents  and  profits  of  his  tre^dd  estates ;  and  the  monies  arising  by  the  sale 
r  sales  thereof,  as  aforesaid,  in  such  and  the  same  manner  as  thoi^h  he  repeated  the 
&me  at  larges  and  appointed  his  said  trustees  and  his  said  wife  executors  of  his  said 
iU. 

The  said  testator  afterwards  made  a  codicil  to  his  said  will,  bearing  even  date 
ith  the  said  will,  whereby  he  gave  legacies  of  £50  each  to  his  said  trustees. 

The  said  testator  died  on  or  about  the  7th.  day  of  October  1778,  without  having 
ivoked  his  said  will,  or  altered  the  same,  except  as  aforesaid,  leaving  his  widow  him 
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BurriTing ;  and  the  Baid  Richard  Edwards,  William  Seward,  and  Francis  Page,  dnly 
proved  the  said  will  and  codicil. 

The  said  Elizabeth  Miller,  the  widow  and  relict  of  the  said  testotor,  also  made  her 
last  will  and  testament  in  writing,  attested  by  three  witnesses,  bearing  date  the  IM 
day  of  July  1780,  whereby,  after  bequeathing  certain  piecuniary  and  diren  specife 
legacies  to  several  legatees  therein  named,  she  gave  and  bequeathed  all  the  rest,  rai- 
due,  and  remainder  of  hei;  estate  and  effects,  of  what  nature  or  kind  soever,  ud 
whether  real  or  personal,  and  all  her  plate,  china,  linen,  household  goods  and  oUat 
utensils  which  she  should  be  possessed  of,  interested  in,  or  entitled  to,  at  the  Une 
of  her  decease;  subject  to  and  after  payment  of  all  her  just  debts,  funeral  expencei, 
and  the  probate  of  her  said  will,  and  the  several  specifical  legacies  therein  before 
given  unto  Samud  Howard,  of  Southampton  Street,  in  the  parish  of  St  Psol't, 
Covent  Garden,  in  tlie  county  of  Middlesex,  esq.  and  appointed  him  sole  executor  oi 
her  said  will. 

[197]  The  said  Elizabeth  Miller,  Portly  after  making  her  said  will,  that  is  to  w. 
in  or  about  the  month  of  October  1780,  departed  Uiis  life,  without  having  revoked  or 
altered  her  said  will,  and  the  said  Samuid  Howard  tiiereupon  duly  proved  the  ttii 
will 

The  said  Charles  Miller  Standen  and  Caroline  Elizabeth  Macnab,  who  wa«twoof 
the  children  of  the  said  Charles  Standen  the  elder,  by  Ann  Crouch,  to  whom  the  nid 
Charles  Standen  the  elder  was  married,  in  the  month  of  December  1769,  and  in  the 
lifetime  of  the  appellant's  mother,  claiming  to  be  legatees  of  the  said  testator,  and 
representing  themselves  as  the  only  legitimate  children  of  the  said  Charles  Staada. 
did  in  the  year  1782,  by  Aaron  Graham  their  next  friend,  exhibit  their  origini 
bill  of  complaint  in  the  High  Court  of  Chancery,  against  the  said  Richard  Edvutk 
William  Seward,  and  Francis  Page,  and  against  Samuel  Howard,  the  executors  of  tk 
said  testator's  widow,  and  the  said  Charles  Standen  the  dder,  as  the  heir  at  lav  of  t^ 
said  testator,  and  Samuel  Farmer,  esq.  therein  named,  with  which  Samuel  Farmer, 
the  said  Richard  Edwards,  William  Seward,  and  Francis  Page,  heul  contracted  for 
the  sale  of  the  said  testator's  said  freeliold  estates  at  Farmington ;  which  bill  m 
afterwards  amended,  thereby  praying,  amongst  other  things,  that  the  said  testator'i 
will  might  be  established,  and  the  trusta  thereof  performed  and  carried  into  esat 
tion ;  and  that  an  account  might  be  taken  of  the  personal  estate  of  the  said  teStsior, 
come  to  the  hands  of  the  said  executors  and  trustees,  and  of  his  funeral  expences  ui 
debts,  and  of  the  rents  and  profits  of  his  freehold  and  copyhold  efitatea,  accrued,  dot 
and  received  by  the  said  trustees,  since  the  death  of  the  said  testator's  widow;  asJ 
that  the  said  leasehold  messuage  or  tenement  might  be  sold  for  the  remaindw  of  lu» 
term  and  interest;  and  tliat  the  net  money  which  should  arise  from  the  reaidueof  tkt 
said  testator's  personal  estate,  and  from  the  sale  of  his  said  freehold  estate  and  lesie- 
hold  messuage,  and  from  the  rents  and  profits  thereof  respectively  since  the  death  rf 
the  Baid  testator's  widow,  might  be  placed  out  in  such  of  the  public  stocks  or  funds,  or 
upon  such  other  security  or  securities  as  the  said  Court  should  direct,  in  trust,  fortk 
use  and  benefit  of  the  said  complainants,  according  to  the  said  will,  and  that  the  nid 
sum  of  £200  by  tlie  said  will  bequeathed  for  placing  the  said  Charles  Miller  Standc 
and  Caroline  Elizabeth  Macnab,  out  apprentices,  might  be  placed  out  at  interest;  W 
that  the  same  might  be  paid  and  applied  as  occasion  should  require. 

The  said  several  defendants  to  the  said  bill  having  appeared,  put  in  their  reepaiP' 
answers  thereto. 

The  said  Charles  Standen  the  elder,  having,  after  the  filing  of  the  said  bilL  iti 
issue  by  Susannah  Benddl,  with  whom  he  intermarried  after  the  death  of  the  wi 
Ann  Crouch,  a  daughter  named  Harriot  Susannah,  the  said  complainants  exhibited  > 
supplemental  bill  against  the  said  Harriot  Susannah,  as  being  another  legitimtf 
child  of  the  said  Charles  Standen  the  dder,  praying  to  have  the  benefit  of  the  said  w: 
against  her.     And  she  having  put  in  her  answer  thereto, 

[198]  The  said  cause  came  on  to  be.  heard  before  the  Honourable  Lloyd  KenyoB.te 
Master  of  tlie  Rolls,  on  the  23d  day  of  June  1786,  when  accounts  of  the  said  testateri 
personal  estate,  and  of  the  rents  and  profits  of  his  said  freehold  and  leasehold  eAsIa 
and  of  his  funeral  expences,  debts,  and  legacies,  were  directed  to  be  taken ;  aad  t 
was  amongst  other  things  ordered  that  Master  Eames,  to  whom  the  said  cause  1^a*l^ 
ferred,  should  enquire  what  l^itimate  children  of  Charles  Standen,  named  in  ibeaH 
testator's  will,  were  living  at  the  time  of  tlie  said  testator's  death ;  and  what  legiii** 
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•etwee*  tLe  w^:i  Ci:kn»  <-*■■•  ^-  i.»  s^d  f*!h»»r.  *s-.xi  5^*  >jk  ,i  Kvv  i  •,^v> !»,  ,'>\  ,  .^.x 
iTing  and  ouij^-.t::^  vr«ijer  as  husMoid  •».{  »xf<(>,  xV.M  '.v  <:  0  *;-x>s.«>.A  **»  \'  ^^ 
Illy  child  of  li***:;  =jkrr.ije:  A3i«i:».  *  daac^-.Wr  vM'  l>,»^  ***\i  l^:  *>  ■,*  S>*\As-,  x-V 
Wer  and  Atjz.  Li»  wJt.  ion.  before  :.:».  h*T;r.>r  d»<>i  >^^~>  \>m;v,»;  .  ^  *<  '..>^  v>  *»  >vmw 
t  Preabm.  ii.  ti«  :»-.riT  ;.iilAti=.«  of  Lancasi*r.  *K»«t  \l-.»»  i'T(J»  xIax  \\t  Max  K>^Js  *>»x\ 
raa  baptiied  tLere  aMx=t  iLe  la  day  of  Juu*  WU>»s»-.i;,  *»  «j^<H>«»»i  ^\  l->»^  »>v-.m>^ 
f  baptuma,  beloLffi::?  10  tLe  parish  chntvh  of  lV«s««Mx  *u^>'»««^^  U\»l  *l>\>*-  »(Mmv«J 
lie  Mveral  affidaritc.  ciade  a&d  prodiKvd  l«f«tr«<  !u-,n  h>  •u(>)^<Mi  \vt  l)x«>  w^^^^^Da^vIV 
laim,  the aaid  Macter  certified  that  upon  du«tt«u«ivUHrMlu^«  \\(  \\\<>  **\\\  m'\\M«i)  v\i\\<««« 
nd  of  the  sereral  affidavits  reelecting  tho  a«m«s  h«^  hud  lltoouUt  )««A«p^-  l\«  mIKxx«  {\\f 
aim  of  the  appellant,  he  appearing  to  tho  said  i«<it»(o«-  (o  Ih>  (I«>  (M\1>'  Uv<ln«\A(x'  \'l\<l«( 
Fthe  said  Charies  Standen.  his  father.  IiTiitc  nl  ()w^  «h>«tl«  of  rimrl«>«  MtiW  th^^  ««>«U 
M-,  and  at  the  death  of  Elizabeth  the  t««t«tor'«  « i«Uxx«  ;  hu<)  <o  <I\iia)1«>x«  Iho  >  Ia«<\«»  \\t 
le  said  ChaileB  Miller  Standen,  and  of  the  rt<«)H)tuUM\ti>  rnt^liDo  KhtnMh  NUottt^K 
na  Standeo,  Elizabeth  Standen,  and  Harriot  Su«M«nAl\  SlA.i«(ltMt, 

Ad  exception  was  taken  to  the  said  report.  Uv  th(>  plniutitT*  in  Ow^  Mnitl  »nit,  miuI 
le  said  Harriot  Susannah  Standen,  aa  to  thp  MUitvrn)\oo  of  tho  itntd  i<Un»\  of  tito  ix)> 
^amt,  and  the  disallowance  of  tlie  claim  of  tho  Mttd  |)lniiitilYit,  noit  tito  m\\\\  llMi-iiot 
luannah  Standen.  And  the  said  cause  ci>nun)r  on  tit  l)o  Itonnl  U<fovo  {\w  tliou  l.oi-tl 
igh  Chancellor,  on  the  matter  of  the  said  oxoo|itioii.  on  tho  I7tli  Dn.v  of  Jtuntnvv 
r89,  it  was  ordered  that  the  parties  should  pnu'wd  to  n  trirtl  nl  !«*•  in  l>l«  Mi>Jo»lv'» 
>urt  of  King's  Bench,  at  Westminster,  on  tho  following  iMiio;  vi«,  whotlioi'  fliinhw 
»nden,  mentioned  in  the  said  report,  was  tlio  livitimnt**  oliild  of  1I10  iti\iil  ('litn-li<« 
amden  the  elder;  and  in  order  to  euch  trial,  tlio  Hp)ii«llnnt  wmn  I<i>  Ik>  pInliililY  nl 
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law,  and  the  said  plaintiffs  in  the  said  Buit  and  the  said  Harriot  Susannah  Stendei 
were  to  be  defendants  at  law. 

The  said  issue  came  on  to  be  tried  in  the  Court  of  King's  Bench,  on  the  5tli  D^ 
of  June  1789,  when  the  jur7  found  a  verdict  for  the  appellant  the  plaintiff  at  Uv. 

A  new  trial  was  afterwards  applied  for  and  directed,  and  the  said  issue  wuftgus 
tried,  on  the  22d  day  of  February  1791,  in  the  said  Court  of  King's  Bench,  byi 
special  jury,  when  a  verdict  was  again  found  for  the  appellant.  {N.B.  The  conwl 
for  the  respondents  applied  to  the  Lord  Chancellor  for,  and  obtained,  an  order  i^ 
the  will  of  the  testator  might  be  read  on  the  second  trial  at  law.) 

The  said  cause  was  afterwards  brought  on  to  be  heard  before  the  thee  Lord 
Chancellor  (Thurlow),  when  his  Lordship  was  pleased  to  order,  that  the  pluntif 
should  file  a  supplemental  bill,  in  order  to  bring  before  the  Court  the  said  appeUut 
which  was  accordingly  done.  The  plaintiffs  took  out  a  rule  to  produce  witeenesto 
prove  (as  the  appellant  believes)  the  intention  of  the  testator,  as  to  the  said  Can^iu 
Elizabeth  Macnab  (then  Standen)  and  Charles  [200]  Miller  Standen,  being  theobjectt 
of  his  bounty  j  but  the  said  plaintiffs  did  not  examine  any  witneeses,  and  then  the 
appellant  passed  publication  after  more  than  the  usual  time  allowed  by  the  Cann 
had  elapsed,  and  by  his  counsel,  upon  reading  his  answer,  claimed  to  be  mtiUed  tt 
the  whole  of  the  property  given  by  the  said  testator's  will  to  the  legitimate  chiUra 
of  the  said  Charles  Standen  the  elder. 

The  said  William  Seward  died  the  13th  Day  of  January  1790,  and  the  said  nit 
and  proceedings  having  thereby  abated,  the  same  were  afterwards  duly  reri»8d 
against  the  respondent,  Thomas  Luntley,  the  executor  and  legal  personal  nfuf- 
sentative  of  the  said  William  Seward. 

The  said  Charles  Miller  Standen  departed  this  life  about  the  4tli  Day  of  S^tot^ 
ber  1792,  having  first  made  his  will,  and  thereby  appointed  the  respondent,  Frederick 
Booth,  sole  executor  thereof,  who  duly  proved  tlie  same.  (N.B.  C.  M.  Standen  th 
under  the  age  of  21  when  he  made  his  will,  and  unmarried.) 

The  said  suit  being  again  duly  revived,  the  same  came  on  to  be  heard  before  the 
Right  Honourable  the  Lord  High  Chancellor,  (Loughborough,)  on  the  10th  day  of  June 
now  last  past ;  when  it  waa  referred  to  the  Master  to  carry  on  the  account  directed  W 
tihe  decree  in  the  first  cause  against  the  present  parties,  in  like  manner  as  was  there)); 
directed,  as  to  the  then  parties ;  and  the  Defendant,  Thomas  Luntley,  the  exeeutio'of 
tjie  late  defendant,  William  Seward,  admitting  assets  of  the  said  William  Sewtrd 
sufficient  to  answer  what  the  said  William  Seward  received,  and  aubmittJng  to  a^ 
count  for  what  he  himself  had  received  of  the  estate  and  effects  of  die  said  testetor: 
it  was  ordered  that  he  should  pay  what  should  be  found  due  from  the  said  defendint, 
William  Seward ;  and  likewise  what  should  be  found  due  from  him  on  the  said  u- 
count,  into  the  bank,  with  the  privity  of  the  accountant>-general  of  the  said  court,  on 
the  credit  of  the  said  causes.  And  it  was  ordered  that  the  defendant,  Francis  P»ge. 
should  transfer  the  sum  of  £1000,  South  Sea  annuities,  part  of  the  said  testatori 
personal  estate,  then  vested  in  him,  to  the  account  of  the  said  accountant  in  trust  i< 
those  causes.  And  it  was  further  ordered  that  the  said  defendant,  Francis  Pact 
should  receive  the  dividends  that  had  accrued  on  the  said  South  Sea  annuities.  u<i 
should  accrue  thereon  until  such  transfer ;  and  pay  tlie  same  into  the  bank  with  tiic 
privity  of  the  said  accountant  general,  on  the  credit  of  the  said  causes.  And  the  d» 
fendant,  Benjamin  Newton,  by  his  answer  submittoing  to  carry  into  execution  thf 
contract  entered  into  by  the  late  defendant,  Richard  Edwards  and  William  Sevaid. 
and  the  said  Francis  Page  with  the  said  Samuel  Farmer  deceased,  for  Uie  purchaet 
of  the  estate  at  Farmington,  in  the  county  of  61ouces.ter ;  it  was  ordered  thst  4f 
said  contract  should  be  specifically  performed.  And  it  was  further  ordered  th»tt» 
said  Benjamin  Newton  should  pay  the  sum  of  £4000,  the  consideration  money  agitB^ 
to  be  paid  for  tlie  said  estate,  into  the  bank,  with  the  privity  of  tbe  said  aooouBtaat 
general,  on  the  credit  of  the  said  causes ;  and  that  thereupon  all  proper  parties, » 
file  Master  should  direct,  should  join  in  conveying  tlie  said  estate  to  the  said  defw^ 
ant,  Benjamin  Newton,  and  his  heirs,  or  as  he  should  appoint;  and  all  deeds  v^ 
writings  in  tlie  custody  or  power  of  any  of  the  [201]  parties,  relating  to  the  saiJ 
estate,  should  be  delivered  upon  oath  to  the  said  Benjamin  Newton,  or  to  wbomW 
should  direct.  And  it  was  referred  to  the  Master  to  take  an  account  of  the  no* 
and  profits  of  the  said  estate,  accrued  since  the  death  of  the  said  testator.  Ctxri* 
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Miller,  received  by  the  l&te  defeadant,  William  Senrard,  in  his  life-time,  and  bj  the 
uid  defendant,  Thomas  Luntley,  since  his  death ;  or  either  of  them,  or  by  any  other 
person  or  persons  by  their  or  any  of  their  order,  or  for  their  or  any  of  their  use. 
And  the  said  defendant,  Thomas  Luntley,  admitting  assets  of  the  said  late  defendant, 
William  Seward,  it  vas  further  ordered  that  he  should  pay  what  diould  be  found 
due  on  the  balance  of  the  said  account  of  rents  and  profits,  into  the  bank,  with  the 
privity  of  the  accountant  general,  on  the  credit  of  the  said  causes.  And  the  said 
Court  did  declare  that  the  late  plaintiff,  Charles  Miller  Standen,  and  the  respondent, 
Caroline  Elizabeth  Macnab,  were  the  persons  meant  and  intended  by  the  said  testator 
in  his  will,  by  the  description  of  Oiarles  Miller  Standen  and  Caroline  Elizabetii 
Standen,  legitimate  son  and  daughter,  then  residing  with  a  company  of  players  at 
Storrington  in  Sussex;  and  that  the  respondent,  Caroline  Ellizabeth  Macnab,  was 
entitled  to  a  moiety  of  the  legacy  of  £200,  given  to  her  and  the  said  Charles  Miller 
Standen ;  and  that  the  said  defendant,  Frederick  Booth,  as  tlie  executor  of  the  said 
Charles  Miller  Standen,  was  entitled  to  the  other  moiety  of  the  said  legacy ;  and  out 
of  the  money  then  in  the  bank,  in  trust,  in  the  cause  Standen  and  Standen;  and  out 
of  the  money  directed  to  be  paid  into  the  bank,  as  aforesaid,  (when  so  paid  in),  it  was 
wdered  that  what  should  be  taxed  for  the  parties  costs,  under  the  directions  therein 
before  given,  should  be  paid  as  therein  mentioned.  And  it  was  ordered  that  what 
should  be  found  due  to  the  several  legatees  for  principal  and  interest,  on  their  re- 
spective legacies,  should  be  paid  to  them  respectivdy,  or  to  the  legal  representatives 
or  representative  of  such  of  them  as  were  dead.  And  as  to  the  residue  of  the  said 
monies,  arising  from  the  real  and  personal  estates  of  the  said  testator,  after  the 
payments  tlierein  before  directed,  it  was  ordered  that  the  same  should  be  divided 
into  moieties  j  and  the  said  court  did  declare  that  the  respondent,  Caroline  Elizabeth 
Macnab,  having  survived  her  brother,  the  said  Qiarles  Miller  Standen,  was  entitled 
to  one  of  such  moieties ;  and  did  declare  that  the  will  of  the  said  Elizabeth  Miller 
was  a  good  execution  of  the  power  given  her,  tx>  appoint  the  other  moiety  of  the  said 
residue;  and  that  under  the  said  will,  the  respondent,  Samuel  Howard,  was  entitled 
to  the  other  moiety ;  and  it  was  ordered  that  such  moiety  should  be  paid  to  the  said 
defendant,  Samuel  Howard ;  and  as  to  the  first  mentioned  moiety,  it  was  ordered  that 
(ihe  said  Master  should  compute  and  ascertain  how  much  accrued  for  rents  and  in- 
terest^  in  the  life  time  of  the  said  Charles  Miller  Standen,  in  respect  of  his  moiety  of 
luch  moiety ;  and  that  such  rents  and  int^'est  should  be  paid  to  the  said  defendant, 
Frederick  Booth,  his  executor;  and  that  the  principal  of  such  moiety,  and  the  re- 
mainder of  the  rents  and  interest  accrued  thereon,  should  be  paid  to  the  plaintiff 
Caroline  Elizabeth  Standen. 

[202]  The  appellant  contended  that  the  said  decretal  order,  of  the  10th  June  1796. 
ros  erroneous  in  so  much  thereof  as  declared  the  will  of  the  said  Elizabeth  Miller  to 
»  a  good  execution  of  the  power  given  her,  to  appoint  a  moiety  of  the  clear  residue  of 
he  monies  arising  from  the  real  and  personal  estate  of  the  said  testator ;  and  that 
inder  the  said  will  the  respondent,  Samuel  Howard,  was  entitled  thereto ;  the  appel- 
ant humbly  submitting  that  it  ought  to  have  been  declared,  that  the  said  moiety 
)eIonged  to  him  the  appellant,  as  the  only  legitimate  child  of  the  said  Charles 
Standen,  that  was  living  at  the  time  of  the  decease  of  the  said  testator's  wife;  the 
{>peUant  therefore  prayed  (R.  Graham,  A.  Onslow),  that  the  said  decretal  order 
night  be  varied  in  the  above  respects  for  the  following  reasons : 

1.  The  will  purports  to  be  a  disposition  of  her  own  property,  not  the  exercise  of  a 
lOwer  given  over  the  property  of  another. 

2.  Though  a  reference  to  the  power,  or  circumstances,  indicating  a  clear  inten- 
ion  to  exercise  it,  might  give  that  which  purports  to  be  a  will  the  operation  of  an 
xecution  of  a  power,  yet  such  reference  must  be  distinct  and  certain,  or  the  circum- 
tancee  such  as  to  admit  of  no  other  construction :  in  this  case  no  such  reference 
r  circumstances  appear. 

A  Case  was  printed  for  all  the  respondents  except  Samuel  Howard  (whose  case 
oes  not  appear) ;  and  those  respondents  agreed  with  the  appellant  in  requesting  that 
le  said  decree  should  be  varied  so  far  as  it  declared,  that  the  will  of  the  said  Eliza- 
sth  Miller  was  a  good  execution  of  the  power,  and  that  the  respondent  Howard  was 
utitled  thereto :  But  the  said  respondents  submitted,  that  it  ought  not  then  to  be 
eclared,  that  the  said  moiety  belonged  to  the  appellant,  as  claimed  by  him;  but 
lat  it  ought  to  be  remitted  to  the  Court  of  Chancery,  to  decide  to  whom  the  taid 
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tnoietj/  belonged,  under  the  said  deriw,  to  the  legitimate  children  of  the  said  Chtfki 
Standem  living  at  the  death  of  the  said  teetatoPa  wife.  And  the  following  reuou 
were  urged  (R.  Hollist)  in  b^alf  of  the  said  reapondeats : 

1.  At  to  varying  the  decree  made  in  favour  of  the  regpondent,  Samuel  Houvri: 
Because  the  testator's  widow  has  not,  by  her  will,  in  any  manner  whateiver,  execotai 
or  shewn  any  intention  to  execute  the  power  given  to  her  hj  the  said  testator's  viD, 
or  taken  any  notice  of  the  power,  but  has  confined  the  disposition  in  her  will  tola 
own  property. 

2.  At  to  the  declaration  that  the  moiety  belongs  to  the  aaid  appellant :  Becsiw 
it  was  the  intention  of  the  testator,  that  the  deceased  Charles  Miller  Staaden,  and 
the  respondent  Caroline  Elisabeth  Macnab  (late  Caroline  Elizabeth,  StAadeo)  ud 
any  other  children  of  the  said  Charles  Standem,  the  elder  bom  after  them  ahodd  lie 
considered  as  the  legitimate  children  of  the  said  Charles  Standen  the  elder:  Iwt 
inasmuch  as  that  point  has  not  as  yet  been  decided  by  the  said  Court  of  ChajitetT, 
the  said  reepondento  conceive,  that  it  should  be  6rBt  agitated  and  decided  in  thit 
court 

But  it  was  ORDBBHD  and  adjcdobd,  That  the  Appeal  should  be  dismissed ;  ik 
that  the  decree  and  orders  thwein  complained  of  be  affirmed.  (MS.  Jour,  tui  cm* 
1797.)  

[203]  PROHIBITION. 

Cask  1. — Bodham  Home,  Esq., — Plaintiff;  Right  Honocrable  Charles  Km 

Camden,  and  others, — Defendants  (in  Error)  [2 2d  June  1795]. 

[Mews'  Dig.  xiv.  1793.     See  Lindo  v.  Rodneg,  2  Doug.  613,  » :  Beg.  v.  Greentciri 
County  Court  Judge  1888,  60  L.T.  250.] 

In  March  1781,  a  war  then  existing  between  Great  Britein  and  the  Dutch,  i 
squadron  of  the  King's  ships,  having  a  detachment  of  the  King's  (a-oops  «■ 
board,  was  sent  to  attack  a  settlement  bdonging  to  the  enemy  (the  Cape  oi 
Good  Hope) ;  and  secret  instructions  were  given  by  his  Majesty  to  the  co» 
manders  in  chief,  that  the  booty  which  should  be  gained  by  the  joint  operstios 
of  the  army  and  navy  at  the  attack  of  that  settlement,  ^ould  be  divided  ii 
two  shares  between  the  land  and  sea  forces.     The  atteck  was  not  made ;  bat 
the  squadron,  while  the  troops  were  on  board  (on  July  21),  took,  as  priie.  i 
sliip  and  cargo  belonging  to  the  enemy,  in  an  open  unfortified  bay  (SaidaBl* 
Bay),  at  a  distonce  from  the  Cape.     In  June  1782,  the  Navy  instituted  a  rait 
in  the  Admiralty  Court,  claiming  the  sole  interest  in  the  prize,  under  tfc 
Duteh  prize  act,  stet.  21  Geo.  3.  c.  15;  and  a  proclamation  made  puranar 
thereto.     The  Admiralty  Court  (in  September  1782)  decreed  the  ship  to  be 
lawful  prize ;  but  reserved  the  question  who  were  the  captont  on  the  ground 
that  it  might  turn  out  that  the  army  were  entitled  under  the  secret  in«cr«> 
tions;  and  afterwards  (in  May  1785)  the  Court  of  Admiralty  prononneed 
for  the  interest  of  the  army;  agreeably  to  the  spirit  of  hi4  Majesty't  itutrnf- 
tions.     To  this  sentence  an  appeal  was  lodged  in  the  Court  of  Appeals,  where 
the  sole  question  was,  whether  the  capture  were  within  tlie  meaning  of  the 
prize  act,  or  within  the  case  alluded  to  in  his  Majesty's  secret  instruction?: 
and  that  Court  determined  that  it  was  a  joint  capture,  by  the  navy  and  armT . 
and  adjudged  it  good  and  Inwfiil  prize  to  the  king.     Two  persons  (one  o< 
whom  died,  and  the  other  was  Pasley,  mentioned  in  the  question  put  by  ds 
House  of  Lords  to  the  Judges)  were  appointed  agents  by  the  naval  officeR 
and  crews ;  and,  soon  after  the  decree  of  the  Admiralty  Court  in  September 
1782,  sold  the  ship  and  cargo,  and  distributed  part  of  the  produce  amou 
such  officers  and  crews:  the  residue  was  retained  in  Paslev's  hands.    TW 
plaintiff  in  error  sued  Pasley  for  his  share  of  such  residue  'in  the  Court  ef 
C.  P.,  but  no  judgment  was  obteined  in  that  action,  which  remained  dqw:*- 
ing  at  the  time  of  this  appeal  to  the  House  of  Lords.     The  Lords  Comai*- 
sioners  of  Appeal,  (the  defendants  in  errorV  after  their  sentence,  issued  » 
monition  to  Pasley,  requiring  him  to  bring  in  an  account  of  the  sales  of  tt* 
ship  and  cargo,  together  with  such  part  of  the  proceeds  as  remained  in  hs 
hands ;  on  which  a  motion  for  a  writ  of  prohibition  was  made  by  the  plaistif 
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in  error  (in  Trinity  Term  1788)  to  the  Court  of  C.  P.  which  C!ourt  directed  him 
to  declare  in  prohibition ;  and  on  demurrer  to  ih»  declaration,  gave  judgment 
(in  Michaelmas  Term  1790)  in  his  f&Tour.  On  a  writ  of  error  to  ibe  Court 
of  K.  B.  the  judgment  of  the  Court  of  C.  P.  was  reversed.  (Mich.  T.  1791.) 
And  this  jxtdombnt  of  rbvbrsal  was  atfirubd  in  the  House  of  Lords.^ 

The  point  determined  in  the  Court  of  E.  B.  is  thus  stated  in  4  Term.  Rep. 
R.B.  382.  "  The  Prize  Courts  and  Courts  of  Lords  Commissioners  of  Appeals, 
have  the  sole  and  excltuive  jurisdiction  orer  the  question  of  prize  or  no  prize, 
and  who  are  the  captors,  notwithstanding  any  of  the  prize  acts ;  and  if  they 
pronounce  a  sentence  of  condemnation,  adjudging  also  who  are  the  captors, 
the  courts  of  common  law  cannot  examine  the  justice  or  propriety  of  it,  even 
though,  perhaps,  they  would  have  put  a  difierent  construction  on  the  prize 
acts.  And  the  same  courts  have  power  to  enforce  their  decrees."  In  giving 
the  judgment.  Lord  Kenyon  observed,  that  "  it  appeared  from  the  sentence 
of  the  Court  of  Appeals,  that  in  the  opinion  ol  those  who  made  that  decree, 
other  persons  were  interested  besides  those  by  whom  the  agent  was  appointed ; 
and  that  there  were  some  rights  in  the  king,  not  disposed  of  by  the  act  of 
parliament.  "If  so,  why  (remarked  his  Lordship)  should  not  this  property 
be  taken  out  of  the  possession  of  the  agent,  and  put  under  the  oontroul  of 
those  who  will  take  care  of  the  in-[204]-terest  of  all  the  parties  concerned  1" 
Mr.  J.  Ashhurst  added,  "  that  so  far  from  the  Lords  Commissioners  of  Appeal 
having  exceeded  their  jurisdiction  in  issuing  the  monition  complained  of,  it 
was  a  necessary  consequence  of  their  sentence;  for  if  it  were  a  joint  capture, 
the  army  were  equally  entitled  (with  the  navy)  to  appoint  an  agent.  As  the 
navy  are  not  (said  the  learned  Judge)  entitled  to  the  whole,  it  cannot  be  con- 
tended that  their  agent  ought  to  be  intrusted  witli  ail  the  proceeds  of  the  prize. 
But  the  Priie  Court  are  trustees  both  for  the  army  and  navy ;  and  it  is  fit  for 
the  interest  of  all  parties,  that  the  proceeds  should  be  brought  into  that  court 
till  the  several  claims  are  adjusted."     4  Term.  Rep.  K.  B.  395,  6. 

In  2  H.  Black.  Rep.  533,  where  the  opinion  of  the  Judges,  as  delivered  by 
Lord  Chief  Justice  Eyre,  is  detailed  at  length,  the  following  is  stated  as  the 
effect  of  the  determination  in  the  House  of  Lords.  "  Quaere,  Whether  the 
misinterpretation  of  a  statute,  by  an  inferior  court,  the  consideration  of  which 
arises  incidentally  in  the  course  of  a  proceeding  which  is  confessed  to  be 
within  its  jurisdiction,  be  a  ground  for  a  prohibition?  Whether  it  be  not 
rather  a  matter  of  appeal  f  But  clearly  in  such  a  case  a  prohibition  will  not 
lie,  unless  it  be  made  appear  to  the  superior  court,  that  the  party  applying 
for  the  prohibition  has,  in  the  course  of  the  proceedings  in  the  inferior  court, 
alleged  the  grounds  for  a  contrary  intrepretation  of  the  statute  on  which  he 
applies  for  the  prohibition ;  and  that  the  inferior  court  has  proceeded  not- 
withstanding such  allegation.  No  right  is  vested  by  any  of  the  prize  acts  in 
the  captors  of  an  enemy's  ship  and  cargo  in  war  before  the  ultimate  adjudica- 
tion of  the  courts  of  prize.  The  issuing  a  monition  therefore  to  the  prize 
agents,  by  the  Court  of  Commissioners  of  Appeals  in  prize  causes,  to  bring  in 
the  proceeds  of  a  ship  and  cargo,  which  have  been  sold,  after  a  sentence  of  con- 
demnation, as  lawful  pri^  but  from  which  sentence  there  is  an  appeal,  (on  a 
subject  distinct  from  the  question,  whether  prize  or  not,  which  is  not  dis- 
puted), is  not  a  ground  for  a  prohibition  to  that  court;  for  the  monition 
neither  interferes  with,  nor  defeats,  any  vested  rights."  See  the  first  deter- 
mination of  the  Court  of  C.  P.  1  H.  Black.  Rep.  476-525,  which  will  account 
for  the  terms  of  the  above  statement. 

From  the  above  it  does  not  appear  that  the  decision  of  the  House  of  Lords 
went  altogether  so  far  as  that  of  the  Court  of  K.  B.  But,  in  the  conclusion 
of  his  very  clear  and  able  speech  on  the  subject,  Lord  Chief  Justice  Eyre  ob- 
served, that  in  truth  it  was  the  sentence  of  the  Commissioners  of  Prize  Appeals, 
amd  not  the  monition,  which  was  the  real  ground  of  ccmiplaint;  and  the 
learned  Judge  thus  stated  to  the  house  the  reasons  why  every  complaint  against 
the  sentence  must  be  laid  out  of  the  case.  "  Tou  are  (said  he)  sitting  here,  in 
a  court  of  error ;  but  your  jurisdiction  is  now  confined  to  the  enquiry,  whether 
the  ground  stated  in  this  declaration  for  issuing  such  a  prohibition,  as  that 
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which  is  described  in  theee  pleadings,  is  or  is  not  sufScient  in  law.  The  »- 
tence  is  before  your  Lordships,  as  part  of  that  ground ;  but  it  is  before  vn 
aa  a  sentence  unimpeached.  The  complaint  made  to  the  temporal  court  is  not 
that  the  sentence  is  wrong,  which  indeed  the  temporal  court  had  no  ^iiridK- 
tion  to  correct  if  it  were  wrong,  nor  is  the  complaint  <iiat  the  sentence  *tt  u 
excess  of  jurisdiction,  or  in  any  other  respect  a  ground  for  prohibiting  tis 
Prize  Court  to  carry  it  into  execution.  The  case  in  the  declaration  it,  tlut 
upon  the  authority  of  the  sentence,  coupled  with  the  other  matters  of  fact  isd 
law  stated  in  the  declaration,  the  plaintiff  is  entitled  to  ask,  that  the  praeedi 
should  not  be  taken  out  of  the  hands  of  the  navy  agents ;  and  the  pUintiil 
cannot  now  desert  that  ground,  when  he  finds  it  untenable,  and  take  up  u 
objection  to  the  sentence.  Tour  Lordships  are  not  a  court  of  original  jirii- 
diction  to  grant  prohibitions ;  and  indeed  the  cause  and  the  parties  would  be 
placed  in  a  very  singular  situation,  if  there  could  now  be  a  prohibition  vmA 
to  prevent  the  carrying  this  sentence  into  execution;  for  this  sentence  of  Ik 
court  below  is  undoubtedly  reversed ;  and  if  the  Commissioners  of  Friie  A^ 
peals  were  to  be  prohibited  from  carrying  into  erxecution  the  soiteneeof 
reversal,  there  would  in  effect  be  no  sentence  at  all ;  and  the  crown,  the  naij, 
and  the  army,  as  far  as  I  see,  would  be  without  remedy.  In  the  count  ii 
which  the  Commissioners  of  Prize  are  proceeding,  regular  or  irr^ular,  fte 
proceeds  of  this  prize  wiU  be  c<^ected ;  and  if  ^le  object  of  their  proceed- 
ings be,  as  probably  it  is,  to  place  the  fund  in  the  hands  of  the  crown,  tie 
honour  and  justice  of  the  crown  will  be  an  unfailing  resource  to  the  partjea" 
2  H.  Black.  Rep.  646,  7. 

[205]  1  H.  Black.  Rep.  476-525 :   4  Term  Rep.  B.  R.  382 :   2  H.  Black.  Rep.  oJJ. 

In  Trinity  Term  1788,  application  was  made,  by  motion,  to  the  Court  of  Cornmoa 
Pleas,  for  a  writ  of  prohibition  to  be  issued,  to  prohibit  all  further  prosecution  ii 
his  Majesty's  High  Court  of  Appeals,  for  prizes,  in  a  business  of  appeal  and  complaint 
of  nullity  there  depending,  from  the  High  Court  of  Admirdty  of  England,  broagl* 
by  commodore  Johnstone,  and  the  commanders,  officers,  and  mariners  on  board  of  and 
belonging  to  his  Majesty's  ships  composing  the  squadron,  employed  on  an  eipeditiot 
against  the  Cape  of  Good  Hope,  captors  of  the  Dutch  ship  called  The  Hoogtkarfi. 
appellants ;  against  major  general  William  Meadows,  and  the  officers,  eoldien,  aid 
others  of  his  Majesty's  land  forces,  serving  under  his  command,  at  the  timeof  thetaid 
capture,  respondents ;  on  the  hearing  of  which  motion,  in  the  Court  of  Common  PIbMi 
the  party  applying  for  such  writ,  was  directed  to  declare  in  prohibition,  and  dun- 
upon,  in  Hilary  term,  the  twenty-ninth  year  of  George  the  lliird,  the  now  plaistif 
in  error  declared  against  the  present  defendants  in  error ;  and  on  demurrer  to  I'l'' 
declaration  judgment  was  given  for  the  plaintiffs  in  error:  the  record  of  which pn^ 
ceedings  is  as  follows : 

Pleas  inroUed  at  Westminster  before  the  Right  Honourable  Alexander  Uid 
Loughborough  ind  his  brethren,  justices  of  his  Majesty's  Court  of  Coiiiiw« 
Bench,  of  Easter  term,  in  the  twenty-ninth  year  of  the  reign  of  our  Sorerap 
Lord  George  the  Third,  by  the  Grace  of  God  of  Great  Britain,  Franoet  u' 
Ireland,  King,  Defender  of  the  Faith,  and  so  forth : 

Middlesex,  to  wit— The  Right  Honourable  Ch&rles  Earl  Camden,  the  Most  >'«U' 
Francis  Godolphin  Duke  of  Leeds,  the  Right  Honourable  Charles  Lord  HawkeriM'7> 
and  Sir  George  Yonge,  Baronet,  being  commissioners  of  our  Lord  the  King  d"* 
appointed  for  receiving,  hearing,  and  determining  of  appeals  from  the  said  lati'at 
King's  Court  of  Admiralty  in  matters  of  prize,  and  having  privilege  of  pariiamat, 
were  summoned  to  answer  Rodham  Home,  esq.  who  in  this  case  sues  as  wdl  for  ixv 
said  Lord  the  King  as  for  himself,  of  a  plea  wherefore  they  have  caused  prooaiB 
issue  against  John  Paslery,  in  a  certain  business  of  appeal  and  complaint  of  nali? 
from  our  said  Lord  the  King's  High  Court  of  Admiralty  in  England,  promoted  aw 
brought  by  George  Johnstone,  esq.  commander  in  chief  of  a  squadron  of  his  laid 
Majesty's  ships  and  vessels  lately  employed  in  an  expedition  agunat  the  C»p>  <>' 
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Good  Hope  and  its  dependencies,  and  the  several  commanders,  cheers,  and  mariners 
on  board  of  and  belonging  to  the  said  ships  and  veesels  composing  the  said  squadron, 
SB  the  sole  captors  of  the  ship  Hoogskarpell,  whereof  Hermjer  was  master,  and  her 
cargo,  against  major-general  William  Meadows,  and  the  officers  and  soldiers  and 
others  of  our  said  Lord  the  King's  land  forces,  and  the  cheers,  privates,  and  others 
of  our  said  Lwd  the  King's  royal  artillery,  and  the  enginetiB  [206]  serving  under  the 
command  of  the  said  William  Meadows  at  the  time  of  the  capture  and  seizure  of  the 
laid  ship  and  goods,  asserting  themselves  to  be  joint  captors  of  the  said  ship  and 
cargo,  contrary  to  his  Majesty's  writ  of  prohibition  before  directed  and  delivered  to 
them ;  and  thereupon  the  said  Rodham,  who  as  well  sues  for  our  said  Lord  the  King 
M  for  himself,  by  John  Irving  his  attorney,  complains,  that  whereas  all  and  all  man- 
ner of  pleas  of  and  concerning  the  validity,  explanation,  interpretation,  construction, 
or  exposition  of  the  laws  and  statutes  of  tiiis  realm,  and  the  cognizance  of  such  pleas, 
bdong  and  appertain  to  the  said  Lord  the  King  and  his  royal  crown,  and  to  the 
common  law,  and  in  the  courts  of  the  said  Lord  the  King  of  record  ought,  and  always 
have  been  accustomed  to  be  tried  and  discussed,  and  not  in  any  court  proceeding  by 
any  law  differing  from  the  common  law  of  this  realm :  And  whereas,  the  said  Lord  the 
Ring  did,  in  the  second  year  of  his  reign,  by  his  commission  under  the  great  seal  of 
Great  Britain,  nominate^  constitute,  ordain,  and  appoint  all  and  evwy  of  his  privy 
counsellorB  for  the  time  being,  and  others  therein  named,  or  any  three  or  more  of 
them,  to  be  his  commissioners  for  receiving,  hearing,  and  determining  of  appeals 
from  the  said  Lord  the  King's  courts  of  admiralty  in  matters  of  prize :  And  whereas 
the  said  court  of  commissioners  of  appeals  proceeds  by  some  law  differing  from  the 
common  law  of  this  realm,  and  therefore  have  no  power  or  authority  to  try  or  discuss 
the  validity,  explanation,  interpretation,  construction,  or  exposition  of  any  act  or 
acts  of  parliament^  or  to  expound  them  otherwise  than  is  warranted  and  allowed 
hy  the  common  law  aforesaid :  And  whereas  a  statute  was  made  in  tlie  parliament 
of  the  said  Lord  the  King,  hdd  at  Westminster,  in  the  said  county  of  Middlesex,  in 
the  twenty-first  year  of  his  reign,  intituled,  "  An  act  for  the  encouragement  of  sear 
men,  and  for  the  more  speedy  and  effectual  manning  his  Majesty's  navy:  "  And 
whereas  by  the  said  statute,  reciting  that  his  Majesty  by  order  in  council,  dated  the 
20th  day  of  December,  in  the  year  of  our  Lord  1780,  was  pleased  to  order  general 
reprisals  to  be  granted  against  the  ships,  goods,  and  subjects  of  the  States  General 
of  the  United  Provinces;  and  that  as  well  all  his  Majesty's  fleets  and  ships,  as  also 
all  other  ships  and  veesels  that  should  be  commissionated  by  letters  of  marque,  or 
general  reprisals,  or  otherwise,  by  his  Majesty's  commissioners  for  executing  the 
office  of  Lord  High  Admiral  of  Great  Britain,  should  and  might  lawfully  seize  all 
ships,  vessels,  and  goods  belonging  to  the  States  General  of  the  United  Provinces,  or 
their  subjects,  or  others,  inhabiting  within  any  of  the  territories  of  the  States  General 
of  the  United  Provinces,  and  bring  the  same  to  judgment  in  any  of  the  Courts  of 
Admiralty  within  his  Majesty's  dominions;  for  the  encouragement  of  the  officers  and 
seamen  of  his  Majesty's  ^ips  of  war,  and  the  officers  and  seamen  of  all  other  British 
ihips  and  vessels  having  commissions  and  letters  of  marque,  and  for  inducing  all 
British  seamen  who  might  be  in  any  foreign  service,  to  retun\  into  this  kingdom,  and 
become  [207]  serviceable  to  his  Majesty,  and  for  the  more  effectual  securing  and  ex- 
tending the  trade  of  his  Majesty's  subjects,  it  was  enacted,  That  the  flc^  officers, 
commanders,  and  other  officers,  seamen,  mariners,  and  soldiers,  on  board  every  ship  or 
vessel  of  war  in  his  Majesty's  pay,  should  have  the  sole  interest  and  property  of  and 
in  all  and  every  ship,  vessel,  goods,  and  merchandizes  which  they  might  have  taken 
sincethe  20th  day  of  December  in  the  year  of  our  Lord  1780,  or  should  thereafter 
take  during  the  continuance  of  hostilities  against  the  States  General  of  the  United 
Provinces,  after  the  same  should  haive  been  Anally  adjudged  lawful  prize  in  any  of 
his  Majesty's  Courts  of  Admiralty  in  Great  Britain,  or  in  his  Majesty's  plantations  in 
America  or  elsewhere,  to  be  divided  in  such  proportions,  and  after  such  manner,  as 
his  Majesty,  by  his  proclamation  of  the  27th  day  of  December,  in  the  year  of  our 
Lord  1780,  might  have  already  ordered  and  directed,  or  as  his  Majesty,  his  heirs  and 
successors,  should  think  fit  to  order  and  direct  by  proclamation  or  proclamations 
thereafter  to  be  issued  for  these  purposes :  And  whereas  the  said  Lord  the  King  did 
by  his  proclamation  of  the  27th  day  of  December,  in  the  year  of  our  Lord  1780,  among 
other  things  order  and  direct  that  the  produce  of  all  prizes  taken  as  aforesaid  from  the 
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States  General  of  the  United  Provinces,  or  their  subjects,  or  others,  inhabiting  vitliiB 
any  of  the  territories  of  the  said  States  General  of  the  United  Prorinces,  ahtnild  bt 
distributed  as  follows ;  that  is  to  say,  the  whole  of  tiie  net  produce,  being  fint  dirided 
into  eight  equal  parts,  the  captain  or  captains  of  any  of  his  said  ships  and  veMclitf 
war  who  should  be  actually  on  board  at  the  taking  of  any  prize,  should  htre  t)ira 
eighth  parts ;  but  in  case  any  such  prize  should  be  taken  bj  any  of  his  ships  or  remk 
of  war  under  the  command  of  a  flag  or  flags,  the  flag  officer  or  officers  being  actuallj 
on  board,  or  directing  or  assisting  in  tlte  capture,  should  have  one  of  the  three  etghtli 
parts,  the  said  one  eighth  part  to  be  paid  to  such  flag  or  flags  officers,  in  such  proptr- 
tions,  and  subject  to  such  regulations,  as  were  therein  after  mentioned ;  the  capUioi 
of  marines  and  land  forces,  sea-lieutenants,  and  master  on  board,  should  hare  ow 
eiglith  part,  to  be  equally  divided  amongst  them ;  the  lieutenants  and  quartermuim 
of  marines,  and  lieutenants,  ensigns,  and  quarter-masters  of  land  forces,  secretarieicif 
admirals  or  of  commodores,  with  captains  under  them,  boatswains,  gunners,  purw, 
carpenters,  master's  mates,  chirurgeoa,  pilot,  and  chaplain,  on  board,  should  htn 
one-eighth  part,  to  be  equally  divided  amongst  them ;  the  midshipmen,  cspteii's 
clerk,  master  sailmaker,  carpenter's  mates,  boatswain's  mates,  gunner's  mates,  miiiR 
at  arms,  corporals,  yeomen  of  the  sheets,  cockswain,  quarter  masters,  quarter  mader'! 
mates,  chirurgeon's  mates,  yeomen  of  the  powder  room,  Serjeants  of  marines,  and  Ind 
forces  on  board,  should  have  one  eighth  part,  to  be  equally  divided  amongst  then ;  tk 
trumpeters,  quarter  gunners,  carpenter's  crew,  steward's  cook,  armourer,  stemrdi 
mate,  cook's  mate,  gunsmith,  cooper,  swabber,  ordinary  trumpeter,  barber,  able  sea- 
men, or-[208]-dinary  seamen,  and  marines  and  other  soldiers,  and  all  other  penou 
doing  duty  and  assisting  on  board,  should  have  two  eighth  parts,  to  be  equallT  dirided 
amongst  them :  And  whereas,  in  the  month  of  January,  in  the  year  of  our  Lord 
1780,  one  George  Johnstone,  esq.  since  deceased,  was  by  the  said  Lord  the  Kite 
appointed  commander  in  chief  of  a  squadron  of  the  said  Lord  the  King's  ships  and 
vessels,  in  the  pay  of  his  said  Majesty,  to  be  employed  on  an  expedition  s^inrtthe 
Cape  of  Good  Hope,  the  same  being  a  colony  or  settlement  on  the  coast  of  Africa, 
belonging  to  the  States  General  of  the  United  Provinces ;  and  Major  General  Wifliain 
Meadows  was  also  at  the  same  time  appointed  commander  in  chief  of  the  said  Lord 
the  King's  land  forces,  to  be  employed  on  the  said  expedition ;  and  the  said  Rodhan 
was  also  appointed  captain  and  commander  of  a  certain  ship  of  war  of  our  said'Lwd 
the  King  called  the  Romney,  the  same  being  one  of  the  ships  of  the  said  sqaadroii: 
And  whereas  secret  instructions,  dated  at  St.  James's  the  29th  day  of  Januair,  i> 
the  year  of  our  Lord  1781,  were  given  by  the  said  Lord  the  King  to  the  said  Geoip 
Johnstone  and  William  Meadows,  among  other  things  directing,  in  order  to  prwtet 
any  contest  or  dispute  that  might  otherwise  arise  concerning  the  distribntiot  of 
such  booty  as  should  be  gained  from  the  enemy  by  the  joint  operations  of  his  am.'' 
and  navy  at  the  attack  of  the  Cape  of  Good  Hope,  that  all  such  booty  should  be  dirided 
between  his  land  and  sea  forces  into  two  shares,  according  to  the  numbers  musttfcd 
in  each  service,  and  that  that  share  which  should  fall  to  the  sea  service  shonid  b( 
divided  according  to  tlie  regulations  established  in  his  navy ;  and  that  out  of  theiliaR 
which  should  fall  to  his  land  forces,  his  commander  in  chief  of  the  said  land  fona 
should  be  entitled  to  a  division  equal  in  proportion  to  that  share  with  what  siu^ 
fall  to  the  commander  in  chief  of  the  sea  forces,  in  proportion  to  the  share  so  faDlK 
to  the  navy,  the  remainder  to  be  distributed  among  the  officers  and  men  in  proprntioa 
to  their  respective  pay :  And  whereas  the  said  squadron  of  ships  and  vessds  in  fc 
pay  of  his  said  Majesty,  whereof  the  said  ship  calleid  the  Rorrmey  was  one,  and  vhaw' 
the  said  Rodham  was  captain  and  commander  as  aforesaid,  under  the  command'oflkt 
said  George  Johnstone,  having  on  board  the  said  William  Meadows,  and  a  body  of  lacd 
forces  of  the  said  Lord  the  King,  destined  to  land  and  attack  the  said  Cape  of  GvA 
Hope,  under  the  command  of  the  said  William  Meadows,  did  afterwards,  in  the  aw^ 
of  March,  in  the  year  of  our  Lord  1781,  sail  and  proceed  from  En^and  on  the  M* 
expedition,  and  in  tlie  month  of  July  then  next  following  did  arrive  within  a  certao 
distance  of  the  said  Cape  of  Good  Hope,  but  the  said  George  Johnstone,  with  the  w^ 
squadron  under  his  command,  and  the  said  William  Meadows,  with  the  said  lu^ 
forces  under  his  command,  did  not,  nor  did  either  of  them,  at  any  time  make  aij 
attack  on  the  said  Cape  of  Good  Hope:  And  whereas,  on  the  2l8t  day  of  July,  i«'l* 
year  last  aforesaid,  the  said  squadron,  whereof  the  said  ship  called  the  Re»»^ 
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was  one,  and  whereof  the  said  Rodham  was  captain  and  commander  as  aforesaid, 
under  the  command  of  the  said  George  Johnstone,  having  [209]  on  board  the  said 
William  Meadows,  and  thiB  land  forces  aforesaid,  did,  in  a  certain  open  and  un- 
fortified bay,  called  Saldanha  Bay,  on  the  said  coast  of  Africa,  at  a  great  distance 
from  the  said  Cape  of  Good  Hope,  attack  and  seize  as  prize  a  certain  ship  or  vessel 
called  the  HoogskarpeU,  of  which  Hermyer  wag  master,  with  divers  goods,  wares,  and 
merchandizes  in  and  on  board  the  same,  being  the  property  of  and  belonging  to  the 
subjects  of  the  said  States  General  of  the  United  Provinces:  And  whereas,  on  the 
I7th  day  of  June,  in  the  year  of  our  Lord  1782,  Philip  Champion  Creepiguy,  esq.  pro- 
curator^eneral  of  the  said  Lord  the  King,  did,  in  the  name  of  our  said  Lord  the  King, 
institute  a  suit  against  the  said  ship  and  goods  so  taken  as  aforesaid,  in  his  Majesty's 
Hi^  Court  of  Admiralty  of  England,  before  the  worshipful  Sir  James  Marriott 
knight,  doctor  of  law,  lieutenant  of  the  High  Court  of  Admiralty  of  England,  and  in 
the  same  court  official  principal,  and  commissary  general  and  special,  ajid  president 
and  judge  thereof,  and  also  to  hear  and  determine  all  and  all  manner  of  causes  and 
complaints  as  to  goods  and  ships  seized  and  taken  as  prize,  specially  constituted  and 
appointed,  and  by  a  certain  allegation  by  him  exhibited  in  the  said  suit,  among 
other  things  did  propound  and  alledge,  that  the  said  ship  Hooffgkarpell,  and  the  goods 
on  board  the  same,  had  been  taken  and  seized  as  prize  by  the  said  George  Johnstone, 
commander  in  chief  of  the  said  squadron,  and  were,  at  the  aforesaid  seizure  thereof, 
belonging  to  the  said  States  General  of  the  United  Provinces,  their  vassals  or  sub- 
jecsts,  or  others,  inhabiting  within  their  countries,  territories,  or  dominions,  and  did 
thereby  pray  that  the  said  ship  HoogskarpeU,  and  all  and  singular  the  goods,  wares, 
a.nd  merchandizes  seized  and  taken  therein,  might  be  pronounced  to  belong  at  the 
time  of  the  aforesaid  seizure  to  the  States  General  of  the  United  Provinces,  their 
vassals  or  subjects,  or  others,  inhabiting  within  their  countries,  territories,  or 
dominions,  and  as  such,  or  otherwise,  liable  to  confiscation  and  condemnation,  and 
might  be  adjudged  and  condemned  as  lawful  prize  to  our  Sovereign  Lord  the  King, 
aa  being  taken  by  the  said  George  Johnstone,  commander  in  chief  of  the  said  squad- 
ron :  And  whereas  the  said  Sir  James  Marriott  did  afterwards,  to  wit,  on  the  4th 
daj  of  September,  in  the  year  last  aforesaid,  condemn  the  said  ship  HoogtkarpeU, 
and  the  goods,  wares,  and  merchandizes  laden  on  board  her  and  therewith,  seized, 
except  a  packet  of  diamonds,  as  good  and  lawful  prize,  generally,  reserving  the  ques- 
tion who  were  captors,  and  having  afterwards  maturely  considered  the  matter,  did 
by  his  interlocutory  decree,  on  the  28th  day  of  May,  in  the  year  of  our  Lord  1785, 
pronounce  for  the  interest  of  the  army,  agreeable  to  the  spirit  of  His  Majesty's  afore- 
said instructions,  and  decreed  the  prize  in  question  to  be  distributed  according  to 
the  directions  of  the  said  instructions :  And  whereas  the  said  (George  Johnstone,  and 
the  several  commanders,  officers,  and  mariners  on  board  of  and  belonging  to  the  said 
ships  and  vessels  composing  the  said  squadron,  conceiving  themselves  thereby  ag- 
grieved, did  duly  appeal  from  the  said  decree  to  the  said  commissioners  for  receiving, 
hearing,  and  [210]  determining  of  appeals  in  matters  of  prize:  And  whereas,  on 
the  30th  day  of  tiie  month  of  June,  in  the  year  of  our  Lord  1786,  the  right  honourable 
Charles  Earl  Camden,  lord  president  of  the  council  of  the  said  Lord  the  King,  Richard 
Lord  Viscount  Howe^  and  Fletcher  l^ord  Grantley,  three  of  the  said  commissioners, 
having  heard  full  information  by  council  on  both  sides,  did,  l^  their  interlocutory 
decree,  reverse  the  decree  appealeid  from,  and  pronounced  the  said  ship  HoofftkarpeM 
and  her  cargo  to  have  been  taken  by  the  conjoint  operation  of  his  Majesty's  ships 
and  vess^s  Mnployed  on  an  expedition  against  the  Cape  of  Good  Hope,  under  the 
command  of  the  said  George  Johnstone,  and  of  the  army  under  the  command  of  the 
said  William  Meadows,  on  the  same  expedition,  and  condemned  the  said  ship,  with  the 
unclaimed  part  of  the  cargo,  as  good  and  lawful  prize  to  the  said  Lord  the  King :  And 
whereas  Edward  Taylor,  since  deceased,  and  John  Pasley,  were  duly  appointed  agents 
by  the  officers  and  crews  of  the  several  ships  companies  of  the  said  squadron,  and 
did  soon  after  the  said  decree  of  the  ith  day  of  September  1782,  as  such  agents,  cause 
the  said  ship  called  the  HaogskctrpeU,  together  with  the  unclaimed  goods,  wares,  and 
merchandizes  taken  in  and  on  board  the  same,  to  be  sold,  and  did  receive  divers  large 
sums  of  money,  being  the  produce  of  the  same,  part  of  which  said  sums  of  money 
was  distributed  by  the  said  Edward  Taylor  and  John  Pasley  among  the  officers  and 
crews  of  the  said  squadron  under  the  command  of  the  said  George  Johnstone,  and 
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the  residue  thereof  now  remainB  in  the  hands  of  the  Baid  John  Paslej,  and  bf  him 
ought  to  be  distributed  to  the  captors  aforesaid,  in  payment  of  their  asrenl  shtra, 
in  pursuance  of  the  said  statute,  and  of  the  said  proclamation  of  our  said  IxMrd  tk 
King :   And  whereas  the  said  Rodham  did,  in  Easter  Term  in  the  28th  jear  of  tie 
reign  of  our  Lord  the  now  King,  in  the  Court  of  our  Lord  the  King  of  the  Bench  here 
at  Westminster,  implead  the  said  John  Pasley  in  a  certain  plea  of  trespass  on  the  cate, 
on  promises,  for  the  purpose  of  recovering  from  the  said  John  Pasley  his  dam^ee 
by  him  sustained  by  reason  of  the  said  John  Pasley  having  neglected  and  refoaedtri 
pay  to  him  his  share  of  the  produce  of  the  said  ship,  and  of  the  said  goods  uid  mer- 
chandizes  so  as  aforesaid  taken  in  aitd  on  board  the  same,  and  so  as  af«H«aatd  cod- 
demned  as  lawful  prize  to  our  said  Lord  the  King,  and  which  said  plea  is  still  de- 
pending in  the  said  Court  of  the  Bench  here  at  Westminster :   And  whereas  the  uid 
commissioners  of  appeal  in  matters  of  prize  have  not,  by  the  law  of  this  realm,  mr 
power  or  authority  to  take  out  of  the  hands  and  possession  of  any  agent  or  igeoti 
so  constituted  as  aforesaid,  the  money  arising  from  the  sale  or  sales  of  any  ship, 
vessel,  goods,  wares,  or  merchandizes,  taken  from  the  said  States  General  of  4e 
United  Provinces,  or  their  subjects,  during  the  said  hostilities,  by  any  ship  or  Tewl 
of  war  in  his  Majesty's  pay,  which  have  been  finally  adjudged  lawful  pri»tohis 
Majesty  in  any  of  his  Courts  of  Admiralty  in  Great  Britain,  or  to  compel  them  to 
bring  in  the  same :  Tet  the  said  right  honouraUe  Charles  Earl  Camden,  lord  pten- 
dent  of  the  council  of  the  said  Lord  the  King,  the  right  [211]  bxmouraUe  Frucii 
Godolphin,  Lord  Osborne,  commonly  called  Marquis  of  Carmarthen,  to  whom  the 
title  of  the  Duke  of  Leeds  has  descended,  Fletcher  Lord  Grantley,  now  decetaed, 
Charles  Lord  Hawkesbury,  and  Sir  George  Yonge,  baronet,  five  of  the  said  oomniis- 
sioners  for  receiving,  hearing,  and  determining  of  appeals  in  matters  of  priia,  wi 
weighing  the  said  laws  and  statutes  of  this  realm,  but  contriving'  the  said  Rodhui 
to  vez,  aggrieve,  injure,  and  oppress,  and  to  take  out  of  the  hands  of  the  said  John 
Pasley,  the  surviving  agent  of  the  captors  of  the  said  ship  and  the  cargo  thereof,  die 
monies  arising  from  the  sale  of  the  said  ship  and  the  cargo  thereof,  and  therebj  to 
prevent  the  said  Rodham  from  receiving  from  tlie  said  John  Pasley  his  damages  afote' 
said,  did,  on  the  3d  day  of  May,  in  the  year  of  our  Lord  1788,  admonish  the  said 
John  Pasley  personally  to  bring  in  an  account  of  sale  of  the  said  ship  and  cargo, 
together  with  the  proceeds  of  such  part  thereof  as  might  be  in  his  hands,  power,  or 
possession,  within  fifteen  days,  contrary  to  the  laws  and  statutes  of  this  realm:  Aad 
although  his  Majesty's  writ  of  prohibition  in  this  cause  to  the  contrary  hath  beei 
directed  and  delivered  to  the  said  Charles  Earl  Camden,  Francis  Godolphin  Duke  of 
Leeds,  Charles  Lord  Hawkesbury,  and  Sir  George  Yonge,  on  the  10th  day  of  Februarr, 
in  the  twenty-ninth  year  of  the  reign  of  our  Lord  the  now  King,  to  wit,  at  WestminsUr 
aforesaid,  in  the  county  aforesaid ;  nevertheless  the  said  Charles  Earl  Camden,  FraDcii 
Godolphin  Duke  of  Leeds,  Charles  Lord  Hawkesbury,  and  Sir  George  Yonge,  u  g«i 
commissioners  of  our  Lord  the  now  King  as  aforesaid,  after  his  said  Majesty's  ni: 
of  prohibition  first  directed  and  delivered  to  tJiem,  to  the  contrary  tliereof,  to  »it, 
on  the  day  and  year  last  aforesaid,  at  Westminster  aforesaid,  in  the  county  afoR- 
said,  caused  process  to  be  issued  against  the  said  John  Pasley,  to  compel  the  said 
Jc^in  Pasley  to  bring  in  an  account  of  the  sale  of  the  said  shTp  and  cu^,  togetia 
with  the  proceeds  of  such  part  thereof  as  may  be  in  his  hands,  power,  and  po«ae88i{a. 
in  contempt  of  our  said  Lord  the  King,  and  to  the  damage,  prejudice,  and  injur «f 
the  said  Rodham,  and  contrary  to  the  form  and  effect  of  the  said  customs  and  statutet: 
wherefore  the  said  Rodham  Home,  who  sues  in  this  behalf  as  well  for  our  Sovettigii 
Lord  the  King  as  himself,  saith  that  he  is  injured,  and  halh  sustained  damage  to  tl( 
amount  of  forty  pounds,  and  therefore,  as  well  for  our  Sovereign  Lord  the  King  » 
for  himself,  he  brings  his  suit,  etc. 

And  the  said  Charles  Earl  Camden,  Francis  Godcdphin  Duke  of  Leeds,  Charis 
Lord  Hawkesbury,  and  Sir  George  Yonge,  by  Robert  Dynely  their  attorney,  comeaifc 
defend  the  wrong  and  injury,  contempt  and  damages,  and  whatsoever  else  they  oogiit 
to  defend,  when  the  Court  here  will  please  to  take  the  same  into  consideration,  asd 
say,  that  they  have  not  nor  have  any  of  them  caused  process  to  be  issued  againetlk 
said  John  Pasley,  to  compel  him  to  bring  in  an  account  of  the  sales  of  the  said  ship  aid 
cargo,  together  with  the  proceeds  of  such  part  thereof  as  may  be  in  his  hands,  poW' 
and  possession,  against  tiie  King's  prohibition,  in  manner  and  form  as  the  said  Beii- 
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ham,  who  Bues  as  well  for  our  Lord  the  King  as  for  [212]  himttelf,  hath  above  thereof 
complained  against  them,  and  of  this  they  put  themBelvee  upon  the  country,  etc.  But 
for  having  his  MajeBty's  writ  of  consultation  in  this  behalf,  the  said  Charles  Earl 
Camden,  Francis  Godolphin  Duke  of  Leeds,  Charles  Lord  Hawkesbury,  and  Sir 
Oeorge  Tonge,  say,  that  the  declaration  aforesaid,  and  the  Matters  therein  contained, 
in  manner  and  form  as  the  same  are  above  stated  and  set  fortii,  are  not  sufficient  in  law 
to  bar  the  said  Charles  Earl  Camden,  Francis  Godolphin  Duke  of  Leeds,  Charles  Lord 
Hawkesbury,  and  Sir  George  Yonge,  from  proceteding  against  the  said  John  Pasley 
to  compel  him  to  bring  in  an  account  of  the  sales  of  the  said  ship  and  cargo,  together 
with  the  proceeds  of  such  part  thereof  as  may  be  in  his  hands,  power,  and  possession ; 
and  that  they  the  said  Charles  Earl  Camden,  Francis  Godolphin  Duke  of  Leeds,  Charles 
Lord  Hawkesbury,  and  Sir  G^rge  Yonge,  are  not  under  any  necessity,  nor  in  any- 
wise bound  by  the  law  of  the  land  to  answer  the  same,  and  this  they  are  ready  to 
verify :  Wherefore,  for  want  of  a  sufficient  declaration  in  this  behalf,  they  pray  the 
judgment  of  this  honourable  Court,  and  his  Majesty's  writ  of  consultation  to  be 
granted  to  them,  etc.  •  S.  LE  BLANC. 

And  the  said  Rodham,  as  to  the  plea  of  the  said  Charles  Earl  Camden,  Francis 
Godolphin  Duke  of  Leeds,  Charles  Lord  Hawkesbury,  and  Sir  George  Yonge,  of  which 
tiiey  have  put  themsdves  upon  the  country,  the  said  Rodham  doth  the  like :  And  the 
said  Rodham,  as  to  the  plea  of  the  said  Charles  Eu-l  Camden,  Francis  Godolphin  Duke 
of  Leeds,  Charles  Lord  Hawkesbury,  and  Sir  George  Yonge,  above  pleaded,  for  having 
his  Majesty's  writ  of  consultation  in  this  behalf,  says,  that  the  said  declaration,  and 
the  matters  therein  contained,  in  manner  and  form  as  the  game  are  above  stated  and 
set  forth,  are  sufficient  in  law  to  bar  the  said  Charles  Earl  Camden,  Francis  Godolphin 
Duke  of  Leeds,  Charles  Lord  Hawkesbury,  and  Sir  Gieorge  Yonge,  from  proceeding 
against  the  said  John  Pasley,  to  compel  him  to  bring  in  an  account  of  th'e  sales  of  the  ' 
said  ship  and  cargo,  together  with  the  proceeds  of  such  part  thereof  as  may  be  in  his 
hands,  power,  and  possession,  and  this  he  is  ready  to  verify :  Wherefore,  inasmuch  as 
the  said  Charles  Earl  Camden,  Francis  Grodolphin  Duke  of  Leeds,  Charles  Lord 
Hawkesbury,  and  Sir  George  Yonge,  have  not  answered  to  the  said  declaration,  nor  in 
any  manner  denied  the  same,  but  altogether  refused  to  admit  the  verifying  the 
same,  he  the  said  Rodham  prays  judgment,  and  that  the  said  Charles  Earl  Camden, 
Francis  Godolphin  Duke  of  Leeds,  Charles  Lord  Hawkesbury,  and  Sir  George  Yonge, 
may  not  have  his  Majesty's  writ  of  consultation,  etc.  S.  LAWRENCE. 

And  because  the  justices  here  will  advise  themselves  of  and  upon  the  premises, 
(whereupon  the  parties  aforesaid  have  submitted  themselves  to  the  judgment  of  the 
Court,)  before  they  give  their  judgment  thereon,  day  is  therefore  given  here  to  the  said 
parties  until  on  the  morrow  of  the  Holy  Trinity,  to  hear  their  judgment  thereon,  for 
that  the  said  justices  here  are  not  yet  advised  thereof,  [213]  etc.  And  as  to  the  trying 
of  the  issue  aforesaid  by  the  parties  aforesaid  above  joined  to  be  tried  by  the  country, 
it  is  commanded  to  the  sherifi,  that  he  cause  to  come  here  on  the  morrow  of  the  Holy 
Trinity,  twelve,  etc.  by  whom,  etc.  who  neither,  etc.  to  recognize,  etc.  because  as  well, 
etc.  the  same  day  is  given  thereupon  to  the  parties  aforesaid,  etc.  On  which  day  come 
here  as  w«U  the  said  Rodham,  who  as  well,  etc.  as  the  said  Charles  Earl  Camden, 
Francis  Godolphin  Duke  of  Leeds,  Charles  Lord  Hawkesbury,  and  Sir  George  Yonge, 
baronet,  by  their  attomies  aforesaid,  and  the  sheriff  hath  not  sent  here  the  writ  afore- 
said, to  him  in  form  aforesaid  directed,  nor  done  any  thing  thereon :  Therefore^  for 
trying  the  issue  aforesaid  above  joined,  between  the  parties  aforesaid,  it  is  commanded 
as  before  to  the  sheriff,  that  he  cause  to  come  here  on  the  morrow  of  All  Souls,  twelve, 
etc.  by  whom,  etc.  who  neither,  etc.  to  recognize,  etc.  because  as  well,  etc.  the  same  day  is 
given  thereupon  to  the  parties  aforesaid,  etc.  And  because  the  said  justices  here  will 
further  advise  of  and  upon  the  premises  whereof  the  parties  aforesaid  have  put  them- 
tfelves  on  the  judgment  of  the  Court,  before  they  give  their  judgment  thereon,  day  is 
therefore  given  to  the  said  parties  until  on  the  morrow  of  All  Souls  to  hear  their  judg- 
ment thereon,  for  that  the  said  justices  here  are  not  yet  advised  thereof,  etc.  On  which 
day  come  here  as  well  the  said  Rodham,  who  as  well,  etc.  as  the  said  Charles  Earl  Cam- 
den, Francis  Godolphin  Duke  of  Leeds,  Charles  Lord  Hawkesbury,  and  Sir  George 
Yonge,  baronet,  by  their  attomies  aforesaid,  and  the  sheriff  hath  not  sent  here  the  writ 
aioreeaid,  to  him  in  form  aforesaid  directed,  nor  done  any  thing  thereon :  Therefore, 
for  trying  the  issue  aforesaid  above  joined,  between  the  parties  aforesaid,  it  is  com- 
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manded  as  before  to  the  sheriff,  that  he  cause  to  come  here  on  the  octave  of  Saint 
Hilary,  twelve,  etc.  by  whom,  etc.  who  neither,  etc.  to  recogni^,  etc.  because  as  i»dL 
etc.  the  same  day  is  given  thereupon  to  the  parties  aforesaid,  etc.  And  because  the 
said  justices  here  will  farther  advise  themselves  of  and  upon  the  premises  whereof  tbe 
parties  aforesaid  have  put  themselves  on  the  judgniient  of  the  coxirt  here,  before  tlx^ 
give  their  judgment  thereon,  day  is  therefore  given  to  the  said  parties  until  on  the 
octave  of  Saint  Hilary,  to  hear  th'eir  judgment  thereon,  for  that  the  said  justices  beie 
are  not  y^  advised  tliereof ,  etc.  On  which  day  come  here  a«  well  the  said  RodLsii. 
who  as  well,  etc.  as  the  said  Charles  Earl  Camden,  Francis  Godolphin  Duke  of  Leedt, 
Charles  Lord  Hawkeebury,  and  Sir  George  Yonge,  baronet  by  their  attomies  afofCBaid. 
and  the  sheriff  hath  not  sent  here  the  writ  aforesaid,  to  him  in  form  aforesaid  direcied. 
nor  done  any  tiling  thereon  :  Therefore,  for  trying  the  issue  aforesaid  above  joined, 
between  the  parties  aforesaid,  it  is  commanded  as  before  to  the  shM'iff,  that  he  csiae 
to  come  hereon  the  day  of  Easter,  in  fifteen  days,  twelve,  etc.  by  whom,  etc.  who  neither, 
etc.  to  recognize,  etc.  because  as  well,  etc.  the  same  day  is  given  thereupon  to  the  partis 
aforesaid.  And  because  the  said  justices  here  will  further  advise  themseives  of  and 
upon  the  pr*e|misee  whereof  the  parties  aforesaid  have  put  th^nselvee  on  the  judgment 
of  tlie  Court  here,  [214]  before  they  give  their  judgment  thereon,  day  is  therefore  giiai 
to  the  said  parties  from  the  day  of  Easter  in  fifteen  days,  to  hear  their  judgmeat 
thereon,  for  that  the  said  j  ustices  here  are  not  yet  advised  thereof,  etc.  On  which  day 
ccMne  here  as  well  the  said  Rodham,  who  as  wdl,  etc.  as  the  said  Charles  Earl  Caind«L 
Francis  Godolphin  Duke  of  Leeds,  Charles  Lord  Hawkesbury,  and  Sir  George  Yon^ 
baronet,  by  their  attornies  aforesaid,  and  the  sheriff  hath  not  sent  here  the  writ  afore- 
said, to  him  in  form  afoi^aid  directed,  nor  done  any  thing  tiiereon :  Therefore,  ivt 
trying  the  issue  aforesaid  above  joined,  between  the  parties  aforesadd,  it  is  com- 
*  manded  a«  before  to  the  sheriff,  that  he  cause  to  come  here  on  the  morrow  of  the  Hob 
Trinity,  twelve,  etc.  by  whom,  etc.  who  neither,  etc.  to  recognize,  etc.  becausa  as  wdL 
etc.  the  same  day  is  given  thereupon  to  the  parties  aforesaid,  etc.  And  because  the 
said  justices  here  will  further  advise  themselves  of  and  upon  the  premiaes  wherecf 
the  parties  aforesaid  have  put  themsdves  on  the  judgment  of  the  court  here,  before 
tliey  give  their  judgment  thereon,  day  is  therefore  given  to  the  said  parties  until  on 
tlie  morrow  of  the  Holy  Trinity,  to  hear  their  judgment  thereon.  On  which  day  oome 
as  wdl  the  said  Rodham,  who  as  w«tl,  etc.  as  the  said  Charles  Earl  Camden,  Francis 
Godolphin  Duke  of  Leeds,  Charles  Lord  Hawkesbury,  and  Sir  George  Yonge,  hart  br 
their  attornies  aforesaid,  and  the  sheriff  hath  not  sent  here  the  writ  aforesaid,  ie 
form  aforesaid  to  him  directed,  nor  done  any  thing  thereon ;  and  thereupon  the  said 
Rodham,  who  as  well,  etc.  freely  here  in  court  acknowledges  that  he  will  not  further 
prosecute  against  the  said  Charles  Earl  Camden,  Francis  Godolphin  Duke  of  Leeds- 
Charles  Lord  Hawkesbury,  and  Sir  George  Yonge,  bart.  upon  the  issue  above  joined, 
between  them  the  said  Rodham,  who  as  well,  etc.  and  the  said  Charles  Earl  Camden, 
Francis  Godolphin  Duke  of  Leeds,  Charles  Lord  Hawkeebury,  and  Sir  George  Yonge, 
bart.  as  to  the  trespass  and  contempt  aforesaid,  or  for  the  damages  sustained  by  the 
said  Rodham,  who  as  well,  etc.  by  reason  thereof,  but  utterly  disavows  and  refuses  to 
prosecute  any  further  against  them  upon  that  issue.  Therefore  let  the  said  Cfaarlei 
Earl  Camden,  Francis  Godolphin  Duke  of  Leeds,  Charles  Lord  Hawkesbury,  and  Sir 
George  Yonge,  bart.  go  thereof  without  day,  etc.  and  ike  said  Rodham  be  in  mercy  for 
his  false  claims  against  th«u  as  to  the  trespass,  contempt^  and  damages  aforesaid: 
and  the  said  Rodham,  who  as  well,  etc.  pra3rs  the  judgment  of  the  court  hereof,  and 
upon,  the  premises  aforesaid,  whereof  the  parties  aforesaid  have  putthemsdves  on  ti« 
judgment  of  the  court  here  to  be  giv^.  And  because  the  justices  here  will  furdw 
advise  themselvee  of  and  upon  tiie  premises  whereof  the  parties  aforesaid  have  abow 
put  themselves  on  the  judgment  of  the  court  here,  before  they  give  their  judgment 
thereon,  day  is  therefore  given  to  the  said  parties  here  until  on  the  morrow  of  All 
Souls,  to  hear  their  judgment  thereon;  at  which  day  come  here  as  well  the  aaid 
Rodham,  who  as  well,  etc.  as  the  said  Charles  Earl  Camden,  Francis  Godolphin  Dvke 
of  Leeds,  Charles  Lord  Hawkesbury,  and  Sir  George  Yonge,  bart  by  [215]  their  said 
attornies ;  whereupon  all  and  singular  the  premises  whereof  the  parties  aforesaid  haw 
put  themselves  on  tJie  judgment  of  the  Courts  being  seen  and  fully  understood,  tor 
that  it  appears  to  the  justices  here  that  the  aforesaid  declaration  of  the  said  Rodhaa. 
in  form  aforesaid,  and  the  matters  therein  contained,  are  sufficient  in  law  to  bar  the 
said  Charles  Earl  Cauiden,  Francis  Godolphin  Duke  of  Leeds,  Charles  Lord  Hawks- 
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bury,  and  Sir  George  Yonge,  bart.  from  proceeding  against  the  said  John  Pasley,  to 
compel  him  to  bring  in  an  account  of  the  sales  of  the  said  ship  and  cargo,  together 
with  the  proceeds  of  such  parts  thereof  as  may  be  in  his  hands,  power,  and  possession ; 
and  that  the  said  Charles  Earl  Camden,  Francis  Godolphin  Duke  of  Leeds,  Charles 
Lord  Hawkeabury,  and  Sir  George  Yonge,  bart.  ought  not  to  have  any  writ  of  con- 
sultation in  this  behalf.  It  is  therefore  considered  by  the  court  here,  that  the  said 
Charles  Earl  Camden,  Francis  Godolphin  Duke  of  Leeds,  Chaiiee  Lord  Hawkeebury, 
and  Sir  George  Yonge,  bart.  have  no  writ  of  consultation  in  this  behalf,  and  that  the 
■aid  Charles  Earl  Camden,  Francis  Godolphin  Duke  of  Leeds,  Charles  Lord  Hawke»- 
bury,  and  Sir  George  Yonge,  bart.  be  thereof  in  mercy,  etc.  It  is  also  considered  by 
the  court  here  (signed  19th  Nov.  1790),  that  the  said  Rodham,  who  as  well,  etc.  recover 
against  the  said  Charles  Earl  Camden,  Francis  Godolphin  Duke  of  Leeds,  Charles 
Lord  Hawkesbury,  and  Sir  George  Yong,  bart.  sizty-nitie  pounds  ten  shillings,  for 
his  costs  and  charges  by  him  about  his  suit  in  this  behalf  expended,  by  the  Court  here 
adjudged  to  the  said  Rodham,  who  as  well,  etc.  and  with  his  assent,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided ;  and  that  the  said  Rodham,  who 
as  well,  etc.  have  execution  thereof,  etc. 

Whereupon  the  said  Charles  Earl  Camden,  Francis  Grodolphin  Duke  of  Leeds, 
Charles  Lord  Hawkesbury,  and  Sir  George  Yonge  brought  their  writ  of  error, 
returnable  in  the  Court  of  King's  Bench;  and  upon  arguing  Ihe  errors  assigned,  the 
j  udgment  of  the  Court  of  Common  Pleas  was  ordered  to  be  reversed  in  Michaelmas 
term  1791 ;  against  which  judgment  of  reversal  the  present  plaintiff  in  error  brought 
his  writ  of  error,  and  assigned  the  general  errors ;  to  which  the  defendants  rejoined. 

Three  questions  (it  was  stated  in  the  case  of  the  plaintiff  in  error)  arose  upon  this 
record.  The  first.  Whether  a  prohibition  will  lie  to  the  Prize  Court  for  misconstruing 
an  act  of  parliament) 

Secondly,  Whether  in  the  present  case  the  Prize  Court  had  misconstrued  an  act  of 
parliament? 

Thirdly,  Whether  such  misconstruction  sufficiently  appears  upon  this  record  ? 

The  plaintiff  in  error  contended  that  every  one  of  these  questions  ought  to  be 
decided  with  him ;  and  his  counsel  (J.  Adair,  J.  Anstruther,  S.  Lawrence)  suggested  the 
fc^owing  long  and  able  reasons  in  his  behalf : 

1st,  It  is  an  ancient  and  essential  maxim  of  the  common  law,  That  all  courts  of 
special  jurisdiction  must  be  limited  in  the  exercise  of  that  jurisdiction,  by  such  con- 
struction as  courts  of  common  law  [216]  give  to  the  law  by  which  they  act;  because  if 
they  had  a  latitude  to  construe  at  their  discretion  the  law  by  which  they  act,  they 
would  set  themselves  above  the  law.  And  it  never  has  be^en  disputed,  that  it  belongs 
to  courts  of  common  law  to  controul  the  proceedings  of  all  other  courts,  if  they  trans- 
gress the  limits  assigned  to  them.     (See  Brymer  v.  Atkyns.     1  H.  Black.  Rep.  164.) 

2dly,  It  is  admitted,  That  where  a  matter  cognizable  in  a  court  of  common  law 
c<nnes  incidentally  before  a  court  of  special  jurisdiction,  such  court  having  cognizance 
of  the  principal,  may  also  take  cognizance  of  the  incident:  But  this  rule  m'ist 
universally  be  understood  with  this  restriction ;  provided  that  such  incident  be 
decided  and  determined  by  the  same  rules  by  which  it  would  have  been  determined 
had  it  been  determined  by  that  jurisdiction  to  which  it  properly  belongs. 

3dly,  That  the  question  of  what  is  the  rule  by  which  any  incidental  matter  arising 
in  courts  of  peculiar  jurisdiction  is  to  be  determined,  the  limits  and  extent  of  it,  and 
the  exceptions  to  it,  must  all  be  judged  of  by  the  rules  of  the  common  law ;  and  if  a 
court  of  peculiar  jurisdiction  determines  (in  a  question  incidentally  before  it)  the 
eiztent  or  limitation  of  a  rule  of  law  differently  from  what  it  would  have  been  deter- 
mined in  a  court  of  common  law,  it  is  a  ground  of  prohibition,  whether  the  rule  has 
been  originally  introduced  by  statute  or  not. 

4thly,  Where  a  right  is  given  by  an  act  of  parliament,  the  act  itsdf  must  be  the 
object  of  the  jurisdiction  of  the  courts  of  common  law,  its  extent  and  limits  must  be 
settled  by  those  courts,  and  by  them  must  its  construction  be  ascertained ;  otherwise 
the  extent  and  objects  of  the  jurisdiction  of  courts  of  peculiar  jurisdiction  would 
depend  entirely  upon  themselves:  But  where  the  right  given  by  Uie  act  is  itsdf  the 
object  of  common  law  jurisdiction,  if  such  right  comes  in  question  before  a  court  of 
peculiar  jurisdiction,  it  can  be  incidentally  only ;  and  it  is  then  peculiarly  necessary 
that  it  should  be  determined  by  the  rules  of  the  common  law,  otherwise  the  same  right 
might  be  very  differently  judged  of  in  one  court  and  in  another. 
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SiMj,  This  principle  is  distincUj  expressed  bj  the  learned  commentator  upon  Iks 
laws  of  England,  in  the  following  terms,  in  treating  of  courts  of  peculiar  jurisdictioii: 
"  The  courts  of  common  law  have  reserved  to  themselvea  the  exposition  of  such  acts  of 
parliament  as  concern  either  the  extent  of  these  courts,  or  the  matters  depending 
before  them ;  and  therefore  if  these  courts  either  refuse  to  allow  these  acts  of  pariik- 
ment,  or  will  expound  them  in  any  other  sente  than  the  common  law  puts  upon  them, 
the  King's  Courts  at  Westminster  will  grant  prdiibitions  to  restrain  them.''  1 
Comm.  p.  84.  These  propositions  are  confirmed  bj  two  cases  from  2d  Rolle,  p.  301 
plaeita  27  &  28,  where  ^e  principle  here  laid  down  was  eapresslj  affirmed,  and 
prohibitions  were  granted  because  the  spiritual  court  were  about  to  construe  Hk 
statute  of  distributions  otherwise  than  the  courts  in  Westminster-hall  would  ham 
interpreted  it.  Plaeita  27,  "  Si  un  administration  [217]  soit  grant  al  pluis  prochein  de 
sanke,  &  sur  ceo  un  appeale  est  sue  al  delegates,  &  la  ils  intend  a  revoker  le  dit 
sentence,  et  a  ceo  granter  al  auter  que  n'est  pluis  prochein  del  sanke  per  nostre  1^  mes 
est  per  I'ecclesiaBtical  ley ;  un  prohibition  gist  par  ceo  que  ceo  esteant  ordin  per  ststnt 
doit  estre  interpret  selonge  nostre  ley.  M.  21  Ja.  B.  R.  Enter  Wingate  &  Pitch  re- 
solve; Sz  prohibition  pur  ceo  que  I'administration  fut  grant  al  frere  del  demy  sanke; 
Sc  sur  I'appele  al  delegates  ils  encline  a  ceo  repder  &  a  ceo  granter  al  frere  del  enlJer 
sanke,  &  pur  ceo  prohibition  grant  a  tryer  la  ley  sur  ceo  per  nostre  ley."  Plaeita  S8L 
"  Si  administration  soit  grant  al  un  cosep  del  demy  sanke,  &  sur  ceo  un  suit  est  pa- 
un  autre  que  pretend  d'estre  un  cosen  del  entier  sanke  lou  son  pere  fuit  un  bastard  per 
nostre  ley  Sc  appele  al  audience,  &  la  ils  intend  a  repeler  le  primier  adminiBts-ation, 
Sc  ceo  granter  al  fils  del  bastard  selonge  I'ecclesiastical  ley  un  prohibition  gist  p«-  ceo 
que  le  statute  est  d'estre  interpret  selonque  nostre  ley.  H.  22  Ja.  B.  R.  Prohibition 
grant  enter."  These  cases  are  admitted  to  be  law  by  Lord  Hale  in  the  <»se  of  Sw 
William  Juxton  v.  Lord  Byron,  2d  Lev.  p.  64.  Although  in  that  case  the  prohibition 
was  denied,  it  was  denied  only  because'the  ecclesiastical  court  had  proceeded  to  inter- 
pret the  act  in  question  according  to  the  rules  of  the  common  law,  and  not  oontraiy 
to  these  rules ;  and  the  Court  entertaining  the  question,  whether  the  construction  pot 
upon  an  act  of  parliament  in  that  case  was  a  true  or  false  onei  proves  they  thought 
themsdves  competent  to  enquire  into  that  point,  and  that  a  prohibition  would  hate 
gone  if  the  construction  had  been  false,  because  it  would  have  been  ntigatory  to  dis- 
cuss whether  a  construction  was  right  or  wrong,  if  its  being  either  the  one  or  the  other 
could  have  made  no  difference  in  the  decision.  These  cases  from  Rolle,  and  thai 
opinion  of  Lord  Hale's,  are  recognized  and  acknowledged  by  Lord  Mansfield  and  the 
whole  court  of  King's  Bench,  in  the  case  of  Full  v.  Hutching,  Cooper,  p.  434.  in  the 
following  words :  "  When  matters  which  are  triable  at  common  law  arise  incidentaOv 
in  a  cause,  and  the  ecclesiastical  court  has  jurisdiction  of  the  principal  point,  this 
Court  will  not  grant  a  prohibition  to  stay  trial :  For  instance,  if  the  constructiiw  of 
an  act  of  parliament  comes  in  question,  or  a  release  be  pleaded,  they  shall  not  be 
prohibited,  unlet*  the  court  proceed  to  try  contrary  to  the  course  and  prineipUs  of  tie 
common  law,  as  if  they  refuse  one  witness,  etc.  And  this  is  expressly  laid  down  bf 
Lord  Hale  in  2  Leo.  64.     Stir  William  Juxton  versus  Lord  Byron." 

6thly,  But  in  order  to  support  the  judgment  of  the  Court  of  King's  Bench,  these 
cases  are  now  denied  to  be  law,  although  they  have  the  sanction  of  centuries  and  the 
opinions  of  eminent  judges  in  their  favour;  and  their  authority  is  denied,  notoa 
account  of  the  position  they  contain  being  false,  but  on  the  grounds  of  criticism  on 
the  language  in  which  they  are  reported.  It  is  said,  that  the  language  of  ihe  report  is, 
that  the  court  intended  to  revoke  the  administration,  and  that  no  court  ever  was 
prohibited  for  what  it  [218]  intended  to  do.  In  the  first  place,  the  cases  do  not  vkj 
that  the  court  intended;  the  words  are,  "  If  an  administration  be  granted  to  the 
nearest  of  blood,  and  upon  this  an  appeal  is  sued  to  the  ddegates,  and  there  they  i«- 
tend  to  revoke  the  said  sentence^  and  to  grant  this  to  another,  etc.  etc."  Now  as 
prohibitions  may  be  directed  either  to  the  parties  or  the  judge,  there  is  even  do 
inaccuracy  of  language  in  applying  the  words  they  intend  to  the  parties  to  whom  ^ 
prohibition  might  have  been  directed,  and  the  words  of  a  prohibition  to  the  party  an. 
"  Prohibimus  tibi  ne  sequaris  placitum  tuum  in  cur,  etc."  the  meaning  of  whidi  ii^ 
to  prohibit  the  party  from  doing  what  he  intended  to  do,  i.e.  to  follow  up  his  suit 
And  for  aught  appears  in  the  report,  these  might  have  been  cases  where  the  prohibi- 
tions were  directed  to  the  pairt^.     2dly,  The  words  of  the  report  are  the  common  and 
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formal  words  used  in  the  suggestion,  viz.  "  daily  threatening  to  condemn,"  "  en- 
deavouring and  attempting  to  condemn,  Ac."  Now,  although  the  forms  of  pleading 
do  not  make  the  law,  but  are  onl^  evidence  of  what  it  is,  jet  a  report  of  a  case  does 
not  cease  to  be  an  authority  because  it  is  couched  in  the  words  used  in  the  pleadings. 
3dly,  The  language  is  not  peculiar  to  the  case  in  question,  but  is  the  common  language 
of  other  cases  upon  the  same  subject,  and  which  never  have  been  contradicted  or 
denied :  Of  this  the  case  of  Hill  <&  Uxor  v.  Bird,  AUejn  56.  is  a  strong  example,  and 
for  which  reason  the  plaintiff  in  error  inserts  it  at  length.  "  Letters  of  administra- 
tion, of  the  goods  of  Sir  J.  L.  were  committed  by  the  ecclesiastical  court  to  the  wife  of 
Hill,  being  near  to  the  intestate,  and  upon  suggestion  of  a  suit  there  by  otiiers  of 
equal  degree,  for  distribution  of  the  goods  of  the  intestate,  according  to  agreement 
made  by  the  administrator,  as  was  pretended.  Hill  prayed  for  a  prohibition,  and  it 
■was  granted,  for  the  statute  wills  that  administration  be  granted  to  the  next  of  kin 
for  their  advantage;  and  when  the  ordinary  hath  once  executed  his  power  according 
to  the  statute,  he  cannot  alter  it,  nor  hath  any  power  to  compel  the  administrator  to 
make  distribution  notwithstanding  the  agreement;  and  Hill  said,  that  the  goukt 
THBBATBNBD  to  repeal  the  letters  unless  he  would  bring  in  a  true  inventory  of  the 
estate  of  the  intestate,  and  give  a  true  account  of  the  administration.  To  which 
Rcdle  said,  that  the  court  there  may  cite  her  to  bring  in  an  inventory  and  to  give  an 
account ;  but  if  it  should  appbak  that  thbt  ao  about  to  rbpbal  thb  lbtters  for  not 
DoiNO  IT,  you  shall  have  a  prohibition,  which  was  not  denied  by  Bacon;  and  Hale 
would  have  had  a  prohibition  against  all  the  cousins,  as  well  those  who  sued  tiiere  as 
others,  because  the  proceedings  there  were  on  terms,  and  the  rest  may  join  in  a  suit 
when  they  will ;  but  the  court  denied  to  grant  any  prohibition  quia  timet." 

Now  from  this  case  the  following  propositions  are  clearly  deducible : 

Ist,  That  it  is  no  objection  to  the  authority  of  thq  case,  that  the  reporter  uses  the 
phrase,  that  the  Court  threatened  to  do  an  act,  or  that  the  Court  was  about  to  do 
it. 

[219]  2dly,  That  when  it  sufficiently  appears  by  any  unequivoceJ  act,  that  the 
Court  is  proceeding  to  divest  rights  vested  by  law,  it  is  a  ground  of  prohibition. 

3dly,  That  where  a  statute  has  vested  a  right  in  a  certain  person,  as  is  vested  in 
administrators  after  administration  granted,  that  right  cannot  be  divested  by  any 
construction  inconsistent  with  the  construction  given  to  the  statute^  by  the  courts  of 
common  law. 

4thly,  That  the  bare  suspicion  of  a  party  is  not  a  stifficient  ground  of  prohibition, 
unless  the  intention  be  manifested  by  some  act;  but  that  an  intention  manifested 
by  an  act,  is  a  sufficient  ground  for  prohibition. 

7th,  By  the  2  2d  and  23d  Charles  II.  the  distribution  of  intestates  effects  is  directed 
to  be  among  relations  of  a  certain  description. — Suits  for  the  purpose  of  dis- 
tribution may  accordingly  be  brought  in  the  ecclesiastical  court :  It  never  was  denied, 
ttutt  if  the  ecclesiastical  court  put  a  construction  upon  that  statute  different  from  that 
which  would  have  been  put  upon  it  by  courts  of  common  law,  that  a  prohibition  might 
issue.  It  is  accordingly  expressly  laid  down  by  Holt,  1  Williams,  folio  49.  "  If  the 
spiritual  court,  since  the  statute  of  Charles  II.  rfiall  attbmpt  a  distribution  contrary 
to  the  rules  of  the  common  law,  we  will  prohibit  them,  for  by  that  statute  they  are 
restrained  to  the  rules  allowed  among  us."  Now  the  ground  of  such  prohibitions 
covdd  only  be,  that  by  a  misconstruction  of  the  statute,  tiieiy  had  deprived  persons  of 
the  rights  given  them  by  that  statute. 

Therefore,  if  a  right  to  certain  shares  of  a  prize  is  given  by  an  act  of  parliament, 
and  that  right  be  divested  by  a  wrong  construction  given  to  the  prize  act,  a  prohibi- 
tion ought  equally  to  issue  in  the  one  case  as  in  the  otJier. 

The  same  doctrine  is  laid  down  in  Sir  Thomas  Ray,  folio  496,  Crawley  v.  Crawley : 
The  question  was  upon  the  exposition  of  the  statute  of  distributions,  and  it  is  there 
said.  "  It  is  a  question  of  great  importance*.  For  whatever  is  determined  by  the 
common  law  to  be  the  true  meaning  of  this  act,  must  be  a  rule  to  the  eccleeiastical 
courts ;  for  the  courts  of  common  law  are  intrusted  with  the  exposition  of  acts  of 
parliament ;  and  we  ought  not  to  suffer  them  to  proceed  in  any  other  manner  than 
shall  be  adjudged  by  the  King's  courts  to  be  the  true  meaning  of  this  act."  Now  all 
that  the  plaintiff  in  error  contends  for  is,  that  the  construction  to  be  put  upon  the 
prize  act,  with  respect  to  the  rights  given  to  individuals  by  that  act,  is  equally  under 
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the  controul  of  tiie  King's  courts,  with  the  conatruction  given  by  the  ecdesiulid 
courts  to  the  statute  of  distributions;  and  that  the  prize  courts  shall  no  mon  kit(- 
fered  to  proceed  in.  any  other  tnanner  than  shall  be  adjudged  by  the  King'i  ermtih 
be  the  true  meaning  of  the  prize  act,  than  the  eccleeiastical  court  is  with  reepectBtk 
statute  of  distributions. 

Sthly,  But  it  is  further  said,  l^at  the  prize  act  is  diroptory  only.  If  all  the  u 
meant  by  this  b«^  that  the  true  construction  of  the  prize  act^  shall  be  the  rule  bj  fliid 
the  prize  court  shall  direct  itself,  when  the  rights  given  by  that  act  come  incideottflr 
before  it,  the  proposition  is  indisputably  true ;  but  then  the  question  will  [220]  ^ 
remain.  What  is  the  true  construction,  and  who  is  to  declare  itt — But,  if  by  ittleiie 
called  directory  is  meant,  that  prize  oourts  may  construe  the  prize  acts  aa  ther  pleue, 
without  being  subject  to  prohibition,  it  is  apprehended  by  thq  plaintiff  in  error,  to: 
in  such  sense  the  act  cannot  be  called  directory. 

It  must  be  admitted,  that  in  the  last  sense,  the  statute  of  distributions  is  m 
directory,  for  it  cannot  be  disputed  that  a  prohibition  would  lie  for  a  misconstructioi 
of  that  act.  Now  a  bare  perusal  of  the  statute  of  distributions  will  satisfy  uit  i»- 
Bon,  that  in  its  terms  it  is  infinitely  more  directory  than  the  prize  act.  The  firatptit 
of  it  gives  power  to  the  ecclesiastical  court  to  take  bonds  from  administratorB,  dmii 
the  form  of  the  bond,  directs  how  administrators  shall  be  called  to  account,  sod  bn 
the  surplus  shall  be  distributed.  There  might  be  some  reason  for  concluding  it  ns 
peculiarly  meant  to  direct  the  conduct  of  the  eodesiastical  court  and  its  judges,  for  to 
them  and  them  only  it  addresses  itself. 

The  prize  act,  on  the  contrary,  in  those  partsi  of  it  which  declare  to  wh«n  l4» 
property  of  prizes  shall  belong,  does  not  mention  the  prize  court ;  it  contains  »  pure 
parliamentary  grant  of  property  belonging  to  his  Majesty  ;  in  one  case  to  the  mtt, 
and  to  the  owners  of  privateers  in  another.  So  far  from  directing  the  priie  court 
it  vests  the  right  absolutely  after  the  prize  court  have  done  with  the  subject;  i.e.  after 
they  have  declared  the  subject  to  be  lawful  prize.  This  parliamentary  grant  tho»- 
fore  must,  like  every  other,  be  determined  upon  by  the  King's  oourts.  But  further, 
the  prize  act  vests  an  interest  absolutely,  which,  when  vested,  may  be  trsnsmiatiUe 
like  any  other  interest,  and  may  be  made  the  subject  of  demand  and  litigatiw 
in  the  ordinary  oourts  of  law.  It  is  therefore  a  fallacy  to  state  as  act  of  parliMMBt 
to  be  directory  merely  to  courts  of  peculiar  jurisdiction,  when  by  it  rights  w 
absolutely  vested,  at  a  period  when  the  court  supposed  to  be  directed  has  done  vitl 
the  subject,  and  when  the  rights  may  be  and  frequently  have  been  the  subject  of 
ordinary  judicature.  If  the  act  were  directory  merely,  the  provisions  of  it  whiM 
only  be  taken  notice  of  in  the  court  which  it  is  supposed  to  direct ;  and,  if  this »« 
true,  it  would  follow,  that  a  right  to  a  share  of  a  ship  adjudged  lawful  prize,  oould  ogIj 
be  sued  in  the  prize  court.  Now  the  reverse  is  true,  for  it  is  only  incidentally  to  the 
question  of  prize  tJiat  the  rights  of  individuals  to  their  shares  can  be  tried  there  >t 
all. 

9thly,  Before  the  prize  act,  all  prizes,  when  lawfully  condemned,  became  tho  ?••■ 
perty  of  the  King.  Before  that  act  therefore,  questions  (m  the  rights  of  indiTido«l 
captors  could  not  arise.  When  the  act  passed,  by  declaring  tlie  property  to  befcn? 
to  the  navy  in  certain  cases,  no  new  authority  was  given  to  the  prize  court ;  new  let* 
rights  became  vested  in  individuals,  and  those  rights  might  sometinies  incidecttO;; 
be  discussed  in  a  prize,  court.  The  rights  themselves,  their  extent  and  limits,  u«  dov 
more  properly  cognizaUe  in  a  prize  court  than  any  where  else. 

The  only  question  is  upon  t^e  effect  and  extent  of  a  parlia/-[221]-meDtary  gwt. 
which  is  more  purely  the  subject  of  common  law  judicature  than  of  any  otl»r;ii» 
what  the  plaintiff  in  error  contends  is,  that  the  right  vested  in  him  by  thst  pwl* 
mentary  grant  should  not  be  divested  by  any  other  construction  of  that  grant  tW"* 
courts  of  law  will  give  it.  He  does  not  desire  to  draw  a  question  of  prize,  or  of  w 
are  liie  captors,  from  the  exclusive  jurisdiction  of  the  prize  court;  but  he  oontt»» 
that  after  the  prize  court  has  exercised  its  j  urisdiotion  as  to  th^  question  of  pri»  *■ 
no  prize,  the  rights  which  are  vested  in  him,  and  the  cases  in  which  his  Majeity's  rip 
is  conveyed  to  him,  shall  be  judged  of  by  the  rules  of  \h&  common  law. 

The  exclusive  jurisdiction  of  the  prize  court  is  confined  to  questions  of  prije,** 
who  are  the  captors.  Before  the  prize  act,  as  all  captors  belonged,  to  the  King,  '*' 
moment  there  was  an  adjudication  of  lawful  priee  to  the  King,  the  proper?  ^ 
completely  vested  in  him  jure  eoronae,  and  might  be  by  him  recovered  or  coa«y« 
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f  lYHQ  any  persons  in  whose  hands  it  might  be,  or  to  whom  the  crown  might  wish  to  con- 
T©y  it,  by  the  ordinary  forms  by  which  the  crown  either  conveys  or  recovers  property, 
but  certainly  without  any  necessary  application  to  a  prize  court.  The  prize  act 
declares,  that  in  future,  all  that  property  which  by  the  adjudication  of  prize  be- 
ctune  vested  iii  the  crown,  should  by  the  same  adjudication  be  vested  in  the 
description  of  persons  mentioned  in  tJie  act.  The  act  does  not  mention  the  prize 
courts;  it  does  not  operate  upon  subjects  within  its  jurisdiction  properly  vested  in 
the  crown  jttre  coronae;  the  act  affects  the  property  at  a  period  when  the  prize  court  is 
completely  functtu  officio.  With  regard  to  it,  it  seems  difficult  therefrom  to  conceive 
how  such  an  act,  so  operating,  can  be  called  directory  to  the  prize  court. 

But  a  bare  inspection  of  the  act  itself  decides  the  question.  It  never  mention« 
the  prize  court;  it  directs  tJie  mode  in  which  the  agents  shall  be  appointed,  how  they 
shall  distribute  the  property,  imposes  duties  upon  them,  enforces  tiiese  duties  in  the 
same  manner  as  other  legal  duties  are  enforced,  imposes  a  variety  of  penalties  to  be 
recovered  in  Westminster  Hall,  without  any  other  direct  means  of  enforcing  any  part 
of  the  act  than  through  the  medium  of  an  action  at  law.  It  therefore  seems  iizipossible, 
by  any  law  construction,  to  call  this  act  directory  to  the  prize  court,  which  does  not 
affect  any  thing  which  is  the  subject  of  the  prize  court's  jurisdiction,  and  vhich  does 
not  apply  to  any  case  in  which  it  can  directly  and  immediately  give  relief.  This  leads 
to  the  second  question,  Whether  in  this  case  the  act  iu  question  is  misconstrued? 

Second  Question. — The  prize  act  enacts,  that  the  flag  officers,  commarders,  and 
other  officers,  seamen,  mariners,  and  soldiers,  on  board  every  ship  and  ve«bel  of  war 
in  his  Majesty's  pay,  shall  have  the  sole  interest  and  property  of  and  in  all  and  every 
ship  and  vessel,  goods  and  merchandize,  which  they  had  taken  since  the  20th  day  of 
December  in  the  year  of  our  Lord  1780,  or  should  thereafter  take,  etc.  after  [222] 
the  same  should  have  been  adjudged  lawful  prize  to  his  Majesty,  etc.  to  be  divided 
in  such  proportions  and  after  such  manner  as  his  Majesty,  by  his  proclamation  of  the 
27th  day  of  December  1780,  might  have  already  directed  and  ordered,  or  as  his 
Majesty,  his  heirs  and  successors,  should  think  fit  to  order  and  direct,  by  proclama' 
tion  ar  proclamations  thereafter  to  be  issued  for  these  purposes. 

The  facts  to  which  this  law  is  to  be  applied,  as  they  are  to  be  collected  from  the 
pleadings,  are  as  follows : 

That  George  Johnstone,  esq.  was  commander  in  chief  of  a  squadron  to  be  tmployed 
upon  an  expedition  against  the  Cap>e  of  Good  Hope : 

That  General  Meadows  was  commander  in  chief  of  the  land  forces  that  were  to  be 
employed  upon  the  said  expedition : 

That  certain  instructions  were  given  by  his  Majesty  for  the  division  of  booty 
taken  upon  the  expedition  against  the  Cape,  which  it  is  not  necessary  to  state,  because 
the  pleadings  afterwards  state  that  neitlier  the  army  nor  the  navy  ever  did  make  any 
attack  upon  the  Cape  of  Good  Hope: 

That  the  squadron  having  on  board  the  said  General  Meadows  and  a  body  of  land 
forces,  did  in  an  open  unfortified  bay,  called  Saldanna  Bay,  at  a  great  distance  from 
the  Cape  of  Good  Hope,  seize  as  prize  a  ship  called  HoogskarpeU. 

Such  being  the  facts  of  the  capture,  the  pleadings  state  certain  proceedings  in  tb'.* 
Court  of  Admiralty,  where,  upon  the  4th  September,  the  said  ship  was  condemned  as 
prize,  reserving  the  question,  Who  were  the  captors? 

They  then  state  a  sentence,  pronouncing  for  the  interest  of  the  army,  sbgreeable 
to  the  spirit  of  his  Majesty's  instructions. 

And  lastiv,  there  is  stated  a  decree  of  the  court  of  appeals  reversing  the  above 
sentence,  and  declaring  the  ship  in  question  to  have  been  taken  by  the  conjoint  opera- 
tion of  hi.1  Majesty's  ships  and  vesseh  employed  on  an  expedition  against  t/ie  Cape, 
and.  of  the  army  wnder  the  command  of  the  said  William  Meadows  wpon  the  said 
expedition,  and  condemned  the  ship  as  lawful  prize  to  the  King;  by  which  is  under- 
stood that  it  belonged  to  him  jure  coronas,  and  was  not  disposed  of  by  the  prize  act. 

The  plaintiff  in  error  admits  that  all  questions  of  prize,  and  who  are  the  captor:<, 
exclusively  l^long  to  the  prize  court  of  admiralty ;  but  he  contends,  that  after  that 
-.curt  has  decided  the  ship  in  question  to  be  prize,  and  declared  who  are  tbr.  captors, 
that  court  could  not  vary  the  rights  of  these  captors,  as  vested  in  them  by  the  prize 
act,  without  misconstruing  that  act,  and  making  themselves  liable  to  a  prohibition. 

2dly,  The  sentence  of  the  court  of  appeals  means  to  declare,  that  whenever  there 
is  a  conjoint  operation  of  the  army  and  navy,  the  case  is  out  of  the  prize  act,  and 
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vests  in  the  iTing  jure  coronae,  and  may  by  him,  at  his  pleasure,  be  giTtttitlali 
boUi,  or  to  neither:  A  proposition  which  is  certainly  new,  and  very  alarnLcgtD^ 
i^aval  service ;  for  if  the  prize  court  has  a  latitude  to  take  whatever  casei  it  tUtbl 
out  of  the  prize  act,  that  act,  which  is  [223]  the  only  security  the  navy  \i.vn  lortig; 
property  in  the  prizes  which  they  take,  may  be  reduced  to  a  dead  letter.  Tku 
declares,  that  the  descriptions  of  persons  mentioned  in  it  are  entitled  to  rktm 
they  take,  and  vests  the  property  in  t^em  imstcmter  after  the  thing  is  dedtmi[m 
Ihe  sentence  does  not  deny  the  navy  to  be  captors ;  on  the  contrary,  iterpiealtii 
uiits  that  they  are  captors,  although  it  states  them  to  be  so  along  witiiot.',en.  Au 
although  the  ;ct  vests  in  them  every  thing  they  do  take,  yet  the  decree  infers  tbittkf 
are  entitled  to  no  part  of  the  prize;  not  because  t^ey  have  not  taken  iiie  \xm.\i 
because  they  have  taken  it  conjointly  with  others. 

3dly,  The  questions,  therefore,  which  are  raised  upon  the  conatructien  o!  A) 
act,  and  which  are  the  grounds  of  the  prohibition,  do  not  interfere  with  tbteidiK 
jurisdiction  of  Hae  prize  court  in  matters  of  prize,  or  of  who  are  the  captors,  botu 
simply,  Ist,  Whether  it  appears  upon  the  pleadings  in  this  cause  that  the  di.wriptif» 
of  men  mentioned  in  the  prize  act  did  solely  take  the  prize  in  quebtion,  &n^  »i«to 
that  fact  be  not  affirmed  by  the  sentence  and  the  pleadings?  If  so,  then  it  iiain^ 
construction  of  the  prize  act  to  vest  in  the  King  jure  coronae  that  which  tbt  prisB 
vests  in  them.  And,  secondly,  whether  by  the  true  construction  of  the  priif  Jet,* 
navy  are  entitled  to  nothing,  except  in  cases  where  they  solely  take? 

ithly,  The  first  of  these  questions  is  a  question  of  fact ;  and  if  it  appeon  fW* 
army  gave  no  other  attistance  than  at  being  on  board  ship,  theu  they  *if  *"*.' 
within  the  description  of  soldiers  on  board  mentioned  in  the  act ;  and  the  wn,  ortl* 
soldiers  on  board,  are  clearly  entitled  to  the  sole  property.  It  ought  alnjs  to  * 
remembered,  that  the  construction  contended  for  by  ibe  defendants  in  error  k** 
to  the  total  exclusion  of  the  navy,  while  tiiat  contended  for  by  the  pUintiJgiw 
vested  right  to  the  army  as  well  as  to  the  navy;  and  in  the  present  case  the  «»m* 
soldier  would  receive  a  larger  share  if  the  construction  contended  for  by  ^  '^ 
were  to  take  place,  than  he  can  do  under  the  other,  even  if  his  Majertv  rfii«l'i  * 
graciously  pleased  to  divide  the  prize  according  to  the  apirit  of  the  instntlioiis. 

5thly,  In  deciding  the  question  between  thf  parties  in  error,  the  facte  mrt* 
taken  as  they  appear  upon  the  record;  but  it  is  a  considerable  satisfaction  to  ■ 
plaintiff,  that  the  real  fact  as  it  happened  corresponds  exactly  with  that  stated  op* 
the  pleadings.  The  soldiers  on  board  the  ships  were,  by  the  express  wdereoit* 
admiralty,  subject  to  naval  and  not  to  military  martial  law;  they  were  home  op*" 
the  ship's  books;  they  never  were  landed  and  formed  into  a  distinct  *™y'~v 
had,  they  must  have  been  struck  off  the  ship's  books,  and  ceased  to  be  any  longer m*' 
the  command  or  direction  of  the  naval  commander.  . 

The  attack  was  made  for  the  purpose  of  capturing  ships  at  sea.  It  vaa  ptoj* 
undertaken,  and  conducted,  under  the  directions  of  Commodore  Joluistone,tlie»"'* 
responsibility  of  the  measure  being  thrown  upon  him  by  the  general.  Soii«''*P 
were  or-[224]-dered  to  land,  undoubtedly  not  to  act  as  a  separate  army,  but  to* 
ifi  a  naval  capture,  by  preventing  the  Dutch  from  setting  fire  to  their  iips-  ^f\, 
of  fact,  no  troops  were  landed  till  several  hours  after  the  service  was  P*'^°"*^^ 
never  can  be  contended  that  this  was  so  distinct  a  land  service  as  to  form  an  "PfJ^ 
of  the  army  a»  such.  It  was  entirely  for  a  naval  purpose,  and  was  a  service  periocf 
by  soldiers  on  board  ship  acting  as  such,  and  which  might  have  been,  and  ««• 
performed  by  sailors  themselves.  ^ 

If  it  could  be  contended  with  any  decree  of  justice  and  truth,  ti»at  the  amj •*• 
ew  such  distinctly,  it  would  lead  to  a  strange  conclusion ;  for  the  effect  of  i'  *™* 
be,  to  deprive  by  far  the  greater  part  of  the  army  of  all  share  whatever.  K  "f" 
could  be  argued,  that  any  part  of  the  army  acted  distinctly  exc^t  thst  p»rt  'i"" 
was  landed,  and  therefore  ttie  only  claim  which  by  far  the  greater  part  o'  "*  "^ 
can  have,  is  as  soldiers  on  board,  of  which  claim  they  too  are  deprived  as  vt"" 
navy,  the  whole  being  supposed  to  belong  to  the  crown  jure  coronae-  ,„ 

The  plaintiff  in  error  does  not  state  these  facts  from  any  sort  of  wish  '^''"?^^ 
himself  strictly  to  the  case  as  it  appears  upon  the  record ;  but  it  must  be  a  "'^J'^ 
to  every  court,  to  feel  that  they  are  not  called  upon  to  put  any  other  ^"'^^ 
upon  a  record  than  is  consistent  with  the  truth  of  the  case,  and  thst  the  q**" 
raised  bv  the  pleadings  arises  from  a  true  state  of  the  transaction. 
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Such  being  the  fact,  independent  of  legal  form,  let  us  now  see  how  it  stands  upon 
he  pleadings,  and  what  is  admitted  or  denied  upon  the  record  itself. 

It  stands  admitted,  that  the  squadron,  with-  a  bodf/  of  lemd  forcta  on  board,  did 
^e  this  prize  in  an  open  unfortified  bay  on  the  coast  of  Africa.  It  can  make  no 
possible  difference  upon  the  case,  that  the  capture  was  in  a  baj,  instead  of  being 
100  leagues  from  the  shore. 

It  is  admitted,  that  the  capture  was  at  sea  by  ships,  and  not  at  land.  The  sentence 
>r  decree  of  the  court  of  appeals  does  not  contradict  this,  on  tiie  contrary  it  is  con- 
listent  with  it.  Being  on  board  the  fleet,  the  army  w^s  aiding  in  the  capture,  it 
increased  the  force  of  the  ships ;  and  there  is  no  more  correct  way  of  describing  a 
sapture  at  sea  by  ships  having  an  army  on  board,  than  stating  it  as  a  conjoint  operar 
ion  of  army  and  nayy.  If  ^e  plaintiff  in  error  is  correct  iu  this  state  ol  the  fact, 
ts  it  appears  from  the  pleadings,  this  is  the  common  case  of  a  capture  at  sea  by  ships 
laving  soldiers  on  board,  a  case  expressly  provided  for  by  tiie  prize  act:  And  the 
proposition,  that  the  description  of  persons  menjtioned  in  the  prize  act  did  solely  take 
Ihe  prize  in  question  is  correctly  true,  and  the  misconstruction  is  apparent,  by  de- 
creeing that  to  belong  to  the  crown  which  has  been  taken  by  the  description  of  men 
nentioned  in  the  prize  act,  and  depriving  them  of  ihe  rights  thereby  vested. 

6thly,  But  the  plaintiff  in  error  contends,  that  even  if  he  should  [226]  admit  that 
the  navy  were  not  the  sole  takers,  yet  the  conclusion  drawn  by  the  court  of  appeals, 
Ifaat  this  is  a  case  out  of  the  prize  act,  and  that  the  property  vests  in  the  crown  jure 
wronae,  would  be  equally  ill-founded,  and  contrary  to  \h&  prize  act.  The  sentence, 
it  has  bs-^n  already  observed,  expressly  admits  the  navy  to  be  captors,  but  is  under- 
itood  to  deny  their  being  sole  captors,  and  asserts,  that,  upon  that  account,  nothing 
rests  fay  the  prize  act.  But  the  act  itself  does  not  say  one  syllable  about  sole  captor ; 
it  does  indeed  say,  that  the  descriptions  of  persons  mentioned  shall  have  the  sole  pro- 
perty of  what  they  do  take ;  and  it  may  be  a  question  what  it  is  that  they  have  taken, 
Iwt  it  never  can  be  disputed  that  a  right  to  what  they  do  take  is  vested  by  the  prize  act ; 
ret  it  is  this  very  right  which  the  sentence  divests,  and  dedai-es  the  right  and  property 
to  be  in  the  crown. 

7thly,  The  prize  act  contains  a  parliamentary  grant  to  the  Uiavy  of  whatever  they 
take,  without  the  least  reference  to  the  manner  of  the  t^aking,  and  in  all  cases  when 
there  is  capture  by  ships,  vests  an  interest  after  the  thing  is  declared  prize;  any 
sentence,  therefore,  which  admits  that  the  navy  are  captors  of  any  thing,  and  at  the 
»me  time  denies  that  any  right  is  vested  in  them  by  the  prize  act  in  consequence  of 
the  capture,  evidently  defeats  and  misconstrues  the  act  in  question.  The  act  evidently 
meant,  and  actually  does  take  every  right  from  the  crown  in  every  case  where  the 
isvy  are  captors.  The  sentence  construes  the  act  to  leave  every  right  in  the  crown, 
ncept  in  the  single  case  where  the  navy  are  the  sole  captors. 

8tUy,  The  prize  act  contains  a  clause,  vesting  in  the  owners  and  the  crew  of  a 
privateer  with  a  commission  the  whole  property  of  what  they  take  from  the  enemy, 
rhere  is  no  reason  why  this  clause  should  not  equally  be  confined  to  such  prizes  as 
wch  privateer  shall  solely  take,  as  that  the  former  clause  relating  to  the  navy  should 
K  so  confined  in  its  construction ;  and  if  such  meaning  is  put  upon  both  clauses,  then, 
7  the  same  reasoning  which  is  attempted  in  the  present  case,  viz.  that  neither  are 
Hititled  to  any  thing  unless  they  solely  take  both  king's  ships  and  privateers,  will 
Je  divested  of  the  property  in  every  prize  which  they  jointly  take;  a  construction 
rhich,  however  consistent  with  the  decree  of  the  court  of  appeals,  is  totally  incon- 
liitent  with  the  uniform  practice  ever  since  the  prize  act  had  an  existence. 

9tlily,  In  the  case  of  seizures  by  custom-house  or  excise  officers,  which  stand  upon 
I  footing  nearly  similar  to  captures  in  war,  it  never  occurred  to  any  person  to  con- 
end  that  they  lost  all  interest  and  property  in  what  they  did  seize,  merely  because 
hey  were  assisted  in  tlie  seizure  by  persons  having  no  regular  authority  to  make  it; 
fuch  persons  never  have  been  thought  entitled  to  any  thing  more  than  quaaOuin 
neruit  for  their  trouble ;  and  yet  in  that  case  it  might  be  contended  with  equal  force 
M  in  the  present,  that  the  <^cers  were  entitled  only  to  what  they  tt^ely  seized,  and 
hat  in  every  other  case  the  property  ren^ained  in  the  crown  jure  coronae. 

lOthly,  Till  very  lately  it  was  understood  that  the  same  rule  [226]  prevailed  in 
ases  of  capture  by  a  king's  ship,  and  a  non-ooimmiBBioned  ship,  as  still  prevails  in 
Ases  of  seizure  by  a  custom-house  and  excise  officer  assisted  by  an  unautJiorized  per- 
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Aon,  viz.  that  the  whole  belonged  to  the  commiBsioned  ship,  and  tJiat  the  unautimaei 
one  was  only  entitled  to  a  quantum  merudt.  That  rule  has  indeed  been  varied  bt^tn 
cases,  and  by  two  cases  only,  in  which  it  has  been  held,  that  although  the  noiMOB' 
missioned  ship  could  take  nothing  for  herself,  yet  she  took  a  share  as  trustee  fortii 
crown.  It  is  unnecessary  for  the  plaintiff  in  error  to  dispute  the  a,uthority  of  tiis 
cases,  because,  whatever  that  may  be,  it  is  totally  inconsistent  with  the  present  ok 
and  none  of  the  cases  ever  contended  for  what  the  present  case  decides,  viz.  tint  in 
such  a  case  nothing  whatever  vests  in  the  navy;  a  construction  which  never  hisw 
in  any  one  instance  been  contended  for,  and  which  is  obviously  against  the  decUise 
intention  of  the  act. 

llthly.  But  the  present  case  is  infinitely  more  favourable  than  the  case  of  simc- 
commissioned  and  a  king's  ship ;  for  this  is  a  case  where,  under  the  very  vordu^ 
the  act,  the  army  are  entitled  to  a  share  as  soldiers  on  board ;  whereas,  in  the  cue  if 
a  non-commissioned  ship  and  a  king's  ship,  the  latter  either  claims  aU,  and  aQoni 
quantum  meruit  to  the  former,  or  the  supposed  capture  of  the  former  is  hdd  bj  the 
non-commissioned  ship  as  a  trustee  for  the  crown :  It  might  therefore  be,  witii  is- 
finitely  more  force,  contended,  that  that  was  a  case  entirely  out  of  the  act,  titan  it 
can  be  in  the  present  instance,  where  the  very  persons  who  joined  in  the  captnre 
have  a  distinct  share  given  them  by  the  act  itself ;  and  yet  it  is  upon  account  of  tlKsr 
joining  in  the  capture  that  it  is  contended  that  the  wftole  belongs  to  the  crown.  Wi 
is  the  case  of  a  conjoint  expedition  by  sea  and  land  forces,  and  of  an  opentiaa 
whereby  ships  are  reduced,  which  are  admitted  to  be  taken  on  the  high  seas.  G«nenl 
Meadows  in  his  answers  acknowledged,  that  the  small  party  of  troops  were  luided  bf 
the  orders  of  Commodore  Johnstone,  the(y  therefore  remained  subject  to  naviJ  martiil 
law.  It  is  hardly  possiUe  to  figure  a  case  upon  which  the  right  of  the  navy  nn^ 
the  act  can  attach,  if  it  does  not  attach  upon  this;  and  if  it  attaches  at  all,  itmatbe 
upon  all  which  the  ships  have  taken.  Fewer  or  more  persons  or  descriptions  of  pe^ 
sons  may  be  interested  in  the  division ;  but  the  interest  which  was  vested  the  moment 
the  capture  was  declared  marine  prize,  cannot  be  taken  away  by  any  court  of 
justice  deciding  according  to  the  prize  act. 

12thly,  In  the  case  of  Lieutenant  Cras  and  Hughes,  Parke' t  Lato  of  Intwvxt, 
p.  307,  it  was  solemnly  determined,  that  upon  a  joint  capture  by  the  army  and  naTT. 
the  ofScers  and  crews  of  the  ships  had  an  insurable  interest,  even  befcH^  condcfflnt- 
tion,  by  virtue  of  the  prize  act.  But  if  the  construction  now  put  upon  the  priK  act 
be  the  right  one,  that  'case  must  be  wrong ;  for  if  the  mere  circumstaoioe  of  a  join 
capture  took  the  case  out  of  the  prize  act,  and  vested  the  whole  in  the  crown  jfrt 
coronae,  no  interest  possibly  could  have  remained  with  the  navy  which  it  was  poxibb 
to  insure :  And  it  is  clear  from  the  whole  of  Lord  Mansfield's  reasoning  on  [227]  i^ 
case,  that  he  considered  the  case  of  a  joint  capture  as  within  the  prize  act,  aod  that 
he  considered  the  case  of  a  capture  by  ships  having  land  forces  on  board,  as  being* 
case  of  joint  capture  expressly  provided  for  by  the  prize  act,  which  are  the  poist! 
contended  for  by  the  plaintiff  in  error  in  the  present  case.  "The  oonstructicHi  then- 
fore  which  he  contends  for  is  not  only  one  which  may  be  put  upon  the  prize  act,  bat  ii 
one  which  actually  has  been  put  upon  it  by  a  court  of  common  law. 

Upon  the  whole  then,  the  plaintiff  in  error  trusts  that  he  has  made  it  dear,— 
First,  That  a  prohibition  will  lie  to  the  prize  court  for  misconstruction  of  ua  act  of 
parliament ;  and  secondly,  That  such  misconstruction  has  taken  place  in  the  praHct 
case: 

l8t,  Because  upon  the  facts  stated,  it  is  admitted  that  this  is  the  case  of  a  eafivt 
at  sea,  where  the  descriptions  of  men  mentionjpd  in  the  prize  act  were  the  sole  captors 
and  therefore  ou^t  to  have  the  sole  interest  under  the  prize  act 

2dly,  That  the  words  of  the  sentence  of  the  court  of  appeals  do  not  contradict  tiiis.: 
a  conjoint  operation  for  the  capture  of  ships  at  sea  by  no  means  necessarily  imriTiia 
that  the  army  acted  distinctly  as  an  army,  or  as  contradistinguished  from  soidieR 
on  board ;  on  the  contrary,  it  more  naturally  implies,  and  is  more  consistent  «i^ 
that  assistance  which  is  given  by  soldiers  on  board  ships  acting  under  the  orden  «f 
the  naval  commander,  and  subject  to  naval  n}artial  law,  as  was  the  fact  in  the  proffit 
case. 

3dly,  That  if  it  should  be  admitted,  that  the  navy  were  not  the  sole  captors,  vet  it  is 
a  new  and  dangerous  construction  of  the  prize  act,  to  make  the  right  of  the  aarj 
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bo  anj-  thing  depend  upon  the  circumstance  of  their  being'  wAe  captors ;  the  words  of 
the  act  not  warranting  any  such  construction,  but  giving  them  the  stJe  interest  in  all 
they  do  take,  not  in  what  thej  soldy  take  only. 

4thl7,  That  it  is  the  more  unwarranted  in  this  than  in  any  other  case,  because 
the  very  persons  whose  assistance  in  iba  capture  is  supposed  to  take  the  case  out  of 
the  prize  act,  have  a  distinct  interest  provided  for  them  by  the  act  itself. 

Third  question. — ^The  demurrer  admitting  in  the  present  case  that  this  is  the 
case  of  a  capture  at  sea  by  the  squadron  with  soldiers  on  board,  and  the  prize  act 
vesting  a  right  in  the  navy  to  whatever  they  take  as  their  sole  property,  and  that 
right  attaching  the  instant  of  the  condemnation,  which  in  this  case  has  taken  place; 
the  question  comes  to  be,  has  a  prize  court  done  any  thing  to  defeat  that  legal  vested 
right,  or  to  obstruct  the  plaintiff  in  the  exercise  of  itt  and  does  that  ftu^  sufficiently 
appear?  It  is  possible  to  understand  the  second  sentence  of  the  prize  court  con- 
sistently with  the  vested  right  of  the  navy;  because,  as  has  been  already  stated,  it 
does  not  negative  the  fact  of  capture  by  the  navy  with  soldiers  on  board;  and 
because  it  condemns  the  ship  and  the  unclaimed  part  of  the  cargo  as  lawful  prize  to 
(he  king,  which  certainly  may  be  understood  consistently  with  a  sole  right  in  the 
persons  described  by  the  prize  act,  for  by  it  [228]  condemnation  as  lawful  prize  is 
necessary  in  order  to  vest  any  right  under  it.  Taking  it  therefore  merely  upon  the 
sentence,  it  might  be  said,  that  it  did  not  sufficiently  appear  upon  the  pleadings  that 
the  prize  court  had  misconstrued  the  act,  because  their  sentence  may  be  understood 
to  support  and  adopt  the  very  construction  contended  for  by  the  plaintiff  in  error. 

It  is  however  impossible  to  disguise,  that  the  prize  court,  in  giving  that  sentence, 
meant  to  declare,  that  the  present  was  a  case  out  of  tlie  prize  act;  and  by  condemning 
it  as  lawful  prize  to  the  king,  it  was  meant  to  declare,  that  it  belonged  to  him  jwre 
eoronce,  and  was  disposaUe  by  him.  The  whole  arguments,  both  of  tlie  counsel  and 
of  the  Court,  proceeded  upon  the  idea,  that  this  was  a  question  upon  the  construction 
of  the  prize  act,  and  that  they  meant  to  construe  it  so  as  to  exclude  the  right  of  the 
navy.  At  the  same  time,  had  it  stopped  with  the  sentence,  it  would  have  been  diffi- 
cult for  the  plainjtiff  to  have  made  out  a  case  of  misconstruction  upon  the  face  of  the 
record,  so  as  to  entitle  him  to  a  prohibition. — But  the  prize  court  has  issued  a  moni- 
tion, which  establishes  clearly  what  they  meant  by  the  sentence,  and  the  construction 
they  meant  to  give  to  the  prize  act,  divesting  any  right  given,  by  thai  act  to  the  navy, 
and  obstructing  them  in  the  recovery  of  what  the  navy  conceives  to  be  their  legal 
vested  right. — The  monition  directs  the  agent  to  bring  in  the  accounts  of  sales,  to- 
gether with  the  proceeds  which  may  be  in  his  huids.  If  the  navy  have  no  right,  then 
their  agent  has  nothing  to  do  with  the  prize;  and  upon;  that  supposition,  the 
monition  may  be  very  properly  issued ;  but  the  monition  is  utterly  inconsistent  with 
a  vested  right  in  the  navy  to  any  thing,  and  therefore  if  any  right  is  vested  by  the  act, 
this  monition  defeats  it. — ^The  issuing  it  can  only  be  grounded  upon  a  miscon- 
struction of  the  law ;  and  it  being  stated  in  the  declaration,  sufficiently  shows  to  the 
Court  that  such  misconstruction  has  taken  place. — There  is  no  instance  of  any  moni- 
tion to  agents  duly  appointed,  issued  by  the  authority  of  the  Court,  and  without  any 
application  from  the  parties,  whose  agents  they  are,  where  the  ship  has  been  adjudged 
kucfvl  prize,  and  this  adjudication  not  appealed  from. — When  the  right  is  vested, 
the  agent  must  follow  the  directions  of  the  act  with  regard  to  distribution.  To  take 
the  proceeds  of  the  prize  out  of  his  hands,  is  to  take  it  out  of  the  hands  in  which  it 
has  been  placed  by  those  legally  entitled  to  it,  against  their  will,  and  without  tJieir 
desire,  and  to  defeat  the  whole  provisions  of  the  prize  act. 

The  whole  duty  of  the  agent  is  directed  by  the  act ;  he  is  to  make  sales  and  ap- 
praisements ;  to  make  payment  in  a  variety  of  cases ;  he  is  subject  to  actions  at 
common  law  for  the  shares  of  the  prize ;  he  is  in  other  cases  by  the  act  furnished  with 
a  defence  to  such  actions.  The  clear  intention  of  the  act  is,  that  the  distribution 
of  the  interest  in  the  prize^  after  it  is  so  adjudged-,  is  to  be  managed  like  the  distri- 
bution of  any  other  l^al  right,  according  to  the  laws,  by  an  action  in  the  courts  of 
law :  By  taking  the  proceeds  of  the  prize  into  the  hands  of  the  court  all  these  pro- 
visions [229]  are  defeated.  The  individuals  cajinot  sue  the  court  of  admiralty,  or 
bring  an  action  against  the  lords  of  appeal ;  they  have  no  redress  against  the  register ; 
he  cannot  be  compelled  to  make  distribution ;  he  is  not  bound  by  the  provisions  of  the 
act    The  issuing  the  monition  is  therefore  totally  inconsistent  with  the  idea  of  any 
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right  in  the  navy.  If  th^  have  such  right,  which  the  plaintiff  in  error  appreheaii 
he  has  proved  them  to  have,  and  if  that  right  is  vested  by  the  prise  act,  whidi  it 
inconteetibly  is,  if  it  exists ;  then  this  monition  proves,  that  th»  priie  court  ka 
defeated  that  right,  has  interfered  with  the  duty  of  the  agent,  and  subverted  tiiekt 
as  between  agents  and  captors,  by  taking  the  property  out  of  the  hands  where  tbek* 
has  placed  it,  subject  to  actions  in  Westminster  Hall,  and  placing  it  in  hands  subjcs 
to  no  such  action,  and  not  answerable  to  that  jurisdiction.  The  plaintiff  in  env 
therefore  contends,  that  there  is  a  legal  right  vested  in  him  by  the  prize  act,  tbi 
that  legal  right  is  sufficiently  stated  in  the  face  of  his  dedaration,  and  that  the  coa- 
struction  put  upon  the  prize  act  by  the  monition  and  sentence  defeats  that  ri^ 
and  obstructs  and  prevents  him  in  recovering  it,  and  therefore  that  he  is  oititled  to 
judgment. 

The  counsd  (T.  Erskine,  G.  Rooke,  S.  Le  Blanc)  for  the  defendant  in  error  nlitl 
on  the  principles  laid  down  by  the  Judges  of  the  Court  of  King's  Bench,  in  renniif 
the  judgment  of  the  Court  of  Common  Pleas ;  and  shortly  stated  the  following  reaMU 
for  affirming  that  judgment  of  reversal. 

1.  The  proceeding  complained  of  by  the  declaration  as  a  ground  of  prohibition  :i 
a  proceeding  of  a  prize  court,  in  a  prize  cause,  after  sentence,  for  the  purpose  of 
carrying  that  sentence  into  effect.  But  it  is  a  settled  rule  in  granting  prohibition, 
tliat  after  sentence  the  courts  of  common  law  will  not  grant  a  prohibition  to  infaw 
courts,  unless  the  want  of  jurisdiction  appear  on  the  face  of  the  libel.  In  the  praaii 
case  the  subject  is  peculisirly  within  the  jurisdiction  of  the  prize  court;  the  queilioi 
of  prizes  and  all  its  consequences  belonging  exclusively  to  that  court.  (HutckiiH  t. 
Fvlt  Cowper  422 ;  Le  Caux  v.  Eden,  Dougl.  594 ;  Lindo  v.  Rodney,  Ibdd.  613 ;  Tht 
King  V.  Broom,  Carth.  398;  Brown  v.  Franklin,  Carth,  474.) 

2.  The  question  who  are  the  captors  is  subject  solely  to  the  prize  jurisdictioa: 
the  sentence  of  the  court  of  appeal,  stated  in  the  declaration,  has  decided  that  qosi- 
tion ;  tlieir  sentence  is  conclusive,  and  no  averment  can  be  admitted  contrary  to  it: 
for  an  error  in  the  sentence  of  a  court  having  jurisdiction  over  the  subject  is  oat 
ground  of  prohibition,  but  only  of  appeid.  Tliat  sentence  has  determined  the  c^ 
ture  to  have  been  made  by  the  army,  as  an  army,  and  by  tlie  navy  ;  and  it  faecame 
a  necessary  consequence  of  that  sentence,  tliat  the  proceeds  of  the  prize  should  be 
taken  out  of  the  hands  of  the  agent  appointed  solely  by  ^e  navy,  and  be  bipog^ 
into  court  to  abide  the  sentence ;  for  otherwise  the  court  of  appeals  would  have  tfce 
exclusive  power  of  giving  a  judgment,  which,  when  givMi,  they  could  not  enforce. 

3.  The  court  of  appeals,  having,  by  their  sentence,  decided  against  the  sole  daia 
of  the  navy,  that  the  capture  was  by  the  army  and  navy  jointly,  the  same  is  net  a 
capture  within  the  prize  act  21  G.  3.  c.  13.  which  gives  the  sole  interest  to  the  navr 
in  all  ships  taken  by  them,  but  whicli  cannot  be  con^a-ued  to  give  to  [230]  them  tU 
sole  interest  in  ships  taken  jointly  by  the  army  and  navy  under  their  ntpedtin 
commanders,  consequently  the  navy  cannot,  under  that  act  of  parliament,  support  a 
legal  right  as  vested  in  them  against  the  crown,  nor  can  their  agent,  appointed  sokfy 
by  them,  claim  to  retain  the  whole  proceeds  of  the  capture,  independant  of  the  eoa- 
trol  of  the  prize  court. 

Lastly.  But,  whatever  construction  a  court  of  common  law  might  put  upon  ths 
above  act  of  parliament,  if  the  subject  of  prize  were  within  its  cognizance,  tte  de- 
fendants in  error  humbly  contend  that  Uie  court  of  prize,  to  whose  jurisdiction  tha 
subject  solely  belongs,  having  determined  the  present  case  not  to  be  within  the  act 
it  is  not  now  competent  to  a  court  of  common  law  to  examine  that  question. 

AccoRDiNOLT,  after  hearing  counsel  four  days,  the  following  question  waa  put  ta 
the  Judges : 

"  Whetlier  tlie  declaration  is  sufficient  in  law  to  bar  the  defendants  friHu  pro- 
ceeding against  John  Pasley,  to  compel  him  to  bring  in  the  account  of  the  sales  at 
the  ship  and  cargo,  together  with  the  proceeds  of  sudi  part  thereof  as  may  be  in  his 
hands,  power,  and  possession}"    (See  2  H.  Black,  533.) 

And  the  Judges,  having  taken  time  to  consider  the  said  question,  the  Lord  (%icf 
Justice  of  the  Court  of  Common  Pleas  (Eyre),  delivwed  their  unanimous  opinisc 
thereupon  in  the  negative. 

Whereupon,  it  was  orderbd  and  adjxtdgbd,  that  the  judgment  given  in  the  Gout 
of  King's  Bench,  reversing  a  judgment  of  the  Court  of  Common  Pleas,  bb  ArrtttMn: 
and  that  the  record  be  remitted,  etc.     (See  MS.  Jour,  sub  an.  1795.) 
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1231]    PROMISSORY  NOTES  AND   BILLS  OF  EXCHANGE. 

Case  1. — Johk  Dunbar,  and  otliers, — Appellants ;  Egbert  Wilson, — 
Beapondmt  [25th  March  1763]. 

[Mews'  Dig.  ii.  1649.] 

The  holder  of  a  note  delivered  to  him  without  indorsement,  after  it  i8  become 
due  and  noted  for  non-payment,  shall  not  be  staid  by  injunction  from  enforc- 
ing a  judgment  at  law,  obtained  by  default. 

From  the  following  statement  it  will  appear  that  this  judgment  is  not 
likely  to  be  considered  as  a  precedent  for  any  material  purpose. 

The  appellant  Dunbar  employed  one  Sylva  as  his  broker  in  some  illegal 
stock-jobbing  transactions ;  and  indorsed  to  him  a  mote  (drawn  by  the  appd- 
lant  Scandrett,  payable  to  the  appeUant  Goble,  and  by  him  indorsed  to  Dun- 
bar) for  the  balance  between  them.  This  note  not  being  paid  when  due,  was 
returned  to  Dunbar,  who  paid  Sylva  part  of  the  amount  in  money,  and  de- 
livered him  a  new  note  for  the  remainder;  (drawn  by  Dunbar,  payable  to 
Goble,  and  indorsed  by  Goble  and  Scandr^).  Sylva  delivered  this  note, 
■without  indorsing  it,  to  Lejay  and  Chamier,  who  (seven  weeks  after  it  became 
due  and  had  been  noted)  delivered  the  same,  also  without  indorsing  it,  to  the 
respondent,  to  whom  th^  were  indebted  in  a  much  larger  sum  than  the 
amount  of  the  note. 

The  House  of  Lords  atfirhbd  an  Order  of  L.  Northington  C.  for  dis- 
solving an  injunction,  which  prevented  tiie  respondent  proceeding  at  law  to 
enforce  judgments  obtained  by  default  against  tiie  appellants. 

See  the  case  of  Brown  v.  Bavies,  3  Term  Rep.  K.  B.  80.  that  where  a  not© 
is  indorsed  after  it  is  due,  and  appears  on  the  face  of  it  to  he  dishonoured,  it 
shall  be  left  to  tJie  jury  on  the  slightest  circuimtanees  to  presume  fraud.  See 
also  Banks  v.  Colwett,  and  Taylor  v.  Mather,  there  cited. 

Michael  Lejay  and  Henry  Chamier  of  London,  merchants,  being  indebted  to  the 
respondent  in  a  much  larger  sum  of  money  than  the  value  of  the  note  in  question, 
liiey,  or  one  of  them,  on  the  10th  of  January  1762,  in  part  payment  of  the  same, 
ielivered  to  the  respondent  the  following  note ;  viz. 
£610     0     0  London,  August  31,  1761. 

Ten  weeks  after  date,  I  promise  to  pay  to  Martin  Goble,  esq.  or  his  order,  six 
lundred  and  ten  pounds,  value  received.  John  Dunbar. 

Which  note  appeared  to  be  indorsed  by  Martin  GoUe  and  Christopher  Scandrett, 
ind  for  which  the  respondent  paid  a  valuable  consideration,  by  giving  Lejay  and 
ISiamier  credit  in  account  for  the  amount  thereof. 

'  Soon  after  the  note  was  thus  passed  to  the  respondent,  he  carried  it  to  iJie  appd- 
ant  Dunbar's  compting  house  several  times ;  and  being  there  trifled  with  by  Dunbar, 
>r  his  agents,  who  refused  to  pay  him  the  note,  the  respondent,  in  Hilary  term  1762, 
arought  three  several  actions  in  the  Court  of  King's  Bench  against  the  appellants, 
uid  held  them  to  bail,  and  declared  against  them  in  those  actions  upon  this  note. 

In  Easter  term  following,  the  appellants  filed  tlieir  bill  in  the  [232]  Court  of 
[Jhanoery,  against  Isaac  Femandes  da  Sylva,  Andrew  Harrison,  John  Harrison, 
Etobert  Bagshaw,  tiie  respondent,  and  the  said  Michael  Lejay  and  Anthony  Chamier ; 
stating,  that  in  the  months  of  May,  June,  and  July,  1761,  the  appellant  Dunbar  em- 
ployed Sylva  as  a  broker,  to  purchase  for  him,  at  a  future  day,  a  large  quantity  of 
nibscriptions  for  raising  the  supplies  granted  by  parliament  for  that  year;  and 
that  on  making  up  their  accounts  for  those  months,  of  the  difierences  in  ready  money, 
Dunbar  gave  seiveral  notes  to  Sylva  for  the  same,  and  amongst  others,  a  note,  dated 
in  June  1761,  drawn  by  Scandrett,  payable  to  GoUe,  for  £910,  ajid  indorsed  by  GoUe 
bo  Dunbar,  by  him  to  Sylva,  and  by  Sylva  to  Messieurs  Harrisons  and  Bagshaw. — 
That  the  note  not  being  paid  when  due,  was  returned  to  Dunbar ;  who,  on  the  31st  of 
August  1761,  paid  Sylva  £300  in  part,  and  delivered  to  him  a  new  note  for  £610, 
residue  thereof,  which  was  the  note  above-mentioned,  drawn  by  Dunbar,  payable  to 
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€roble  ten  weeks  after  date,  and  indorsed  by  the  appellants  Goble  and  Scandrett— 
That  Sylva  delivered  this  note  for  £610  to  Lejay  and  Chamier,  wiUiout  indorsing  it: 
who,  on  the  Ist  of  January  1762,  seven  weeks  after  the  note  became  due,  andW 
been  noted,  delivered  the  same  also,  without  indorsing  it,  to  the  respondeit :  ici 
that  such  deliveries  were  colourable,  and  without  real  consideration.  That  the  T.'it 
was  given  upon  an  unjust  and  illegal  contract,  and  was  only  a  stock- jobbing  Ttdt: 
and  therefore  the  bill  prayed  an  injunction  to  stay  proceedings  at  law  in  the  sennl 
actions,  and  to  have  the  said  note  for  £610  delivered  up  to  be  cancelled. 

The  respondent  put  in  his  answer  to  this  bill,  and  denied  that  he  knew  or  ere: 
was  informed,  save  by  the  bill,  that  the  note  was  given,  on  account  »f  any  suhsciip- 
tion,  or  stocks ;  and  said,  that  he  was  an  entire  stranger  to  the  transactions  betvm 
the  appellants  and  Sylva;  that  he  received  the  note  from  Messieurs  Lejaj  uA 
Chamier,  who  were  then  actually  indebted  to  the  respondent  in  much  nacre  than  ik 
amount  thereof,  in  discharge  of  part  of  such  debt;  and  denied,  that  he  knew  bt* 
whom  Lejay  and  Chamier  had  the  note;  but  insisted,  tjiat,  by  taking  the  samt  of 
Lejay  and  Chamier,  he  (the  respondent)  bona  fide  paid  a  full  consideration  fortb 
note,  by  giving  them  credit  in  account  for  the  amount  thereof ;  and  denied  the  wtob 
equity  of  the  bill. 

In  Hilary  term  1762,  the  respondent  obtained  three  several  judgments  in  the  nil 
actions,  by  default,  and  thereupon  executed  writs  of  inquiry,  and  signed  final  jods- 
ment  in  each  cause,  on  the  4th  of  May  following ;  upon  which  the  appellants  brovgic 
a  writ  of  error  in  parliament  in  each  cause,  and  having  transcribed  the  recordi. 
were  ordered  to  assign  errors  on  a  certain  day,  which  they  not  having  done,  the  »id 
writs  of  error  were  thereupon  non-pross'd,  and  £20  costs  in  each  cause  awarded  to 
the  respondent,  and  the  records  remitted  back  to  the  Court  of  Kingr's  Bench,  Aa 
execution  might  be  had  of  the  said  judgments. 

The  appellants,  on  coming  in  of  the  respondents  answer,  applied  by  motion  on  tb 
24th  of  May  1762,  for  an  injunction ;  [233]  when  his  honour  the  Master  of  the  EoSii. 
then  sitting  for  the  Lord  Chancellor,  upon  hearing  counsel  on  both  sides,  was  plessed 
to  order,  that  an  injunction  should  be  awarded  against  the  respondent's  proceedic^ 
at  law  on  the  note  in  question,  until  the  defendant  Sylva  should  have  put  in  lu 
answer  to  the  appellants  bill,  and  until  the  further  order  of  the  court. 

Sylva  having  put  in  his  answer,  the  respondent  obtained  an  order,  on  the  19di 
of  January  1763,  to  dissolve  the  injunction,  unless  cause;  and  on  the  19th  of  Feb- 
ruary following,  the  appellants  shewed  cause  before  the  Lord  Chancellor  Northiof- 
ton,  against  dissolving  the  injunction;  but  his  lordship  disallowed  the  cause,  and 
ordered  the  injunction  to  be  dissolved. 

From  this  order  the  appellants  appealed,  insisting  (C.  Torke,  C.  AmblM-\  tb*t 
the  note  in  question  was  given  for  differences  of  subscriptions  for  the  year  ITSI, 
pretended  to  have  been  bought  by  Sylva  the  broker,  in  his  own  names  by  the  order 
and  on  the  account  of  the  appellant  Dunbar,  for  the  June  payment ;  but  it  appeawd. 
that  those  subscriptions  were  neither  delivered  or  assigned  to  Dunbar,  nor  was  te 
able  to  pay  for  them ;  that  the  whole  was  a  fictitious,  speculative  transaction.  «c>l » 
gross  fraud  and  imposition  on  Dunbar ;  but  if  real,  as  those  subscriptions  were  potiie 
securities,  deliverable  and  assignable,  the  transaction  was  void  to  all  inteno  and 
purposes,  by  the  act  7  Geo.  2.  c.  8.  intituled,  "  An  act  to  prevent  the  infamous  pne- 
tice  of  stock-jobbing."  That  Lejay  and  Chamier  were  not  bona  fide  purchaaen  of 
the  note,  for  a  valuable  consideration,  but  took  the  same  from  Sylva,  withovt  lu> 
indorsing  it,  as  a  further  security  for  a  debt  of  £508  15b.  for  securing  which,  tiwy 
had  before  taken  a  note,  under  the  hand  of  the  appellant  Dunbar,  for  that  aim. 
dated  the  31st  of  July,  payable  to  Sylva,  or  order,  in  six  months,  with  assurance  from 
Sylva  that  the  money  would  be  paid  sooner ;  and  in  case  the  money  upon  it  was  n* 
received,  the  note  was  to  be  returned  to  Sylva.  That  this  note  was  dd.ivered  by  Lejaj 
and  Chamier  to  the  respondent,  who  was  Chamier's  father-in-law,  about  six  wwb 
after  it  became  due,  and  after  it  had  been  noted,  and  without  being  indorsed  t? 
either  of  them,  because  no  consideration  was  paid  by  the  respondent  at  the  time  of 
the  note  being  delivered  to  him  ;  nor  did  he  say  that  he  paid  a  full  and  valuable  coa- 
siderafion  for  it,  but  only  that  Lejay  and  Chamier  were  indebted  to  him  in  mvA 
more  than  the  amount  of  the  note.  That  the  contract  on  which  the  note  was  ^'mt 
being  null  and  void  to  all  intents  and  purposes,  the  note  was  so  also ;  and  especiailT 
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m  the  liCtdB  of  one,  who  only  pretended  to  have  taken  it  in  account  upon  credit,  and 
consequently  not  as  a  purchaser,  but  subject  to  all  the  equity  of  fraud,  or  want  of  con- 
sider«ti(»i,  with  whidi  it  waa  originally  affected.  That  the  appellant*  were  proper, 
and  erven  under  a  necessity  of  resorting  to  a  court  of  equity  for  a  discovery  of  the 
transactions,  and  to  have  the  note  delivered  up ;  no  part  of  this  rdief  being  obtain- 
able in  a  court  of  law.  That  the  merits  of  tiie  appellants  case  had  not  been,  nor 
could  be  heard  in  the  actions  brought  upon  the  note,  and  it  was  not  only  of  the  utmost 
conB6-[234]-quence  to  the  appellant  Dunbar,  but  was  also  of  general  and  great  im- 
portance to  the  public,  to  have  the  matter  discussed  upon  the  merits ;  as  a  means  of 
preventing  the  like  iniquitous  practices  of  brokers  for  the  future.  That  upon  the 
motion  for  continuing  the  injunction,  the  appellant  Dunbar  offered,  by  his  counsel, 
to  pay  the  money  recovered  on  the  judgment  into  the  bank,  in  the  name  of  the 
accomptant  general  of  the  Court  of  Chancery,  to  wait  the  event  of  hearing  the  cause 
in  that  court ;  so  that  the  respondent  could  not  be  prejudiced,  if  the  merits  of  the 
case  were  in  his  favour ;  and  if  they  were  not,  it  was  highly  unjust,  and  against  con- 
science, that  he  should  have  execution  upon  a  judgment  obtained  by  default. 

On  the  other  side  it  was  said  (F.  Norton,  W.  de  Grey),  that  notes  or  bills  given 
for  the  purpose  mentioned  by  the  appellants,  upon  the  sale  of  new  stocks,  subsequent 
to  the  act  of  7  Geo.  2.  at  a  future  day,  by  a  person  not  actually  possessed  of  such  stock, 
and  paid  away  for  a  valuable  consideration  to  persons  unaffected  with  notice  of  the 
transaction,  are  not  void  by  law,  nor  made  void  by  that  statute;  which  only  made 
void  the  contract  relative  to  stocks  then  in  being,  and  as  between  the  parties  them- 
selves, and  inflicted  penalties  on  them,  but  never  meant  to  affect  innocent  persons ; 
and  by  the  act  of  2d  Geo.  III.  c.  10.  for  raising  by  annuities  the  sum  of  twelve 
millions,  that  sum  was  to  be  raised  at  nine  different  times,  and  receipts  given  at  the 
bank  for  the  same,  and  such  receipts  were  made  assignable  at  any  time  before  the  5th 
of  December  1762,  and  were  not  to  be  made  stock  tiU  the  whole  payments  were  com- 
pleated  ;  so  that  if  such  subscriptions  were  within  the  act  of  7th  Geo.  11.  at  all,  they 
were  not  within  it  till  they  became  stock ;  and  the  appellant  Dunbar,  as  well  as  a  great 
many  other  persons,  purchased  subscriptions  for  a  future  day  of  payment,  under  an 
apprehension  that  they  would  sell  for  an  advanced  price  at  the  time  of  delivery; 
but  the  event  proving  otherwise,  he  would  now  endeavour  to  invalidate  his  own  con- 
tracts. But  though  such  notes  should  be  deemed  within  the  act  of  7th  Geo.  II.  it 
would  not  follow  that  the  note  in  question  was  so,  that  note  not  having  been  originally 
given  upon  any  sitch  contracts  or  dealings  in  stock ;  but  the  same,  together  with  the 
sum  of  .£300,  was  given  and  paid  by  the  appellant  Dunbar,  in  discharge  of  a  note 
of  £910,  and  was  a  new  and  different  security,  independent  of  any  such  contract. 
That  if  this  note  could  be  considered  as  within  the  act  of  parliament,  advantage 
might  have  been  taken  thereof  at  law ;  and  there  were  no  equitable  circumstances,  to 
entitle  the  appellants  to  any  relief  in  a  court  of  equity ;  for  the  respondent  had  denied 
by  his  answer,  that  he  knew  or  ever  heard  of  any  of  the  transactions  between  Dunbar 
and  Sylva,  or  that  the  note  was  n^otiated  from  Sylva  to  Harrisons  and  Bagshaw, 
or  that  he  knew  from  whom  Lejay  and  Chamier  hctd  the  same;  but  that  he  took  the 
note  from  them,  in  part  payment  of  a  much  larger  sum  which  was  then  due  to  him, 
and  gave  them  credit  in  siccount  for  the  same.  It  was  therefore  conceived,  that  a 
court  of  equity  ought  not  to  give  any  relief  against  the  respondent;  it  being  an 
invariable  rule  [235]  in  courts  of  equity,  not  to  interpose  to  the  prejudice  of  persons 
who  are  purchasers  for  valuable  consideration,  and  having  no  notice  of  any  claim  or 
interest  that  any  other  persons  have  in  or  against  the  thing  so  purchased.  That  it 
would  be  injurious  to  trade  and  dangerous  to  credit,  and  affect  the  currency  of 
negotiable  notes  and  inland  bills  of  exchange,  and  might  hurt  many  innocent  per- 
sons, if  negotiable  notes,  originally  given  for  subscriptions  at  a  future  day,  or  to 
answer  any  difference  in  the  price  which  happened  thereon,  and  indorsed  to  others 
for  valuable  consideration,  without  notice  upon  what  account  such  notes  were  given, 
should  be  deemed  void  in  the  hands  of  honest  and  hnna  fide  purchasers ;  for  in  that 
case,  no  person  would  be  safe  in  accepting  any  note  or  bill  whatever  in  the  course  of 
trade  or  merchandize,  unless  he  knew  the  consideration  for  Which  such  note  was 
given. 

After  hearing  counsel  on  this  appeal,  it  was  ordbrbd  and  AnronoBD,  that  the  same 
should  be  dismissed,  and  the  order  therein  complained  of,  affirmed.  (Jour.  vol.  30. 
p.  37B.) 
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And  it  appearing  by  the  answer  of  Isaao  Femandee  de  Sjlva  put  in  to  the  ^^ 
lants  bill,  that  he  had  grossly  misbehaved  himself  in  the  business  of  a  broker,  in  Mt 
keeping  books  of  the  contracts  made  by  him,  pursuant  to  the  act  of  7  Cieo.  2.  c  S.  ii 
was  ORDBBBD,  that  it  should  be  recommended  to  the  court  of  the  Lord  Mayor  t^ 
Aldermen  of  the  city  of  London,  to  cause  the  bond  given  by  him  for  performance  d 
his  duty  as  a  broker,  to  be  put  in  suit  against  him  for  his  misbehaviour ;  and  furtls 
to  censure  him  for  ihe  same,  as  they  were  oiabled  and  ought  to  do,  consistently  tri 
law  and  justice.  And  it  was  obobred,  that  a  copy  of  this  order  should  be  sent  to  tk 
Lord  Mayor  of  the  city  of  London. 

Case  2. — Thomas  Gibson  and  Joseph  Johnson, — Flaintifs  (in  Error) ;  Eobki 
Hunter, — Be/endarU  (in  Error). 

[This  cause  came  before  the  House  of  Lords,  first  (June  6,  1793)  on  appeal  fraa 
the  judgment  of  the  Court  of  King's  Bench  on  the  demurrer  to  epidenct: 
and  secondly  (June  2,  1794)  [see  post,  p.  1064]  on  appeal  from  the  judgmeM 
of  the  same  Court  on  the  bill  of  exceptions  to  tlie  evidence,  given  on  the  triil 
had  in  consequence  of  the  venire  d-e  novo  awarded  by  the  House  of  Lords  os 
the  first  appeal.  The  determinations  of  the  House,  on  the  technical  poina 
on  which  those  appeals  were  grounded,  are  stated  below  under  their  seven! 
dates.  But  it  will  probably  be  gratifying  to  the  historical  as  weil  as  lepsl 
reader,  that  the  Editor  should  explain,  as  concisely  and  accurately  as  maybe, 
the  general  rule  which  seems  now  to  be  fully  established  from  all  the  circum- 
stances of  this  and  preceding  cases ;  together  with  the  origin  and  particukn 
of  those  cases. 

The  general  rule  may  be  thus  stated :  "  A  bill  of  exchange,  payable  to  « 
fictitious  payee  or  order,  and  indorsed  in  his  name,  by  concert  between  the 
drawer  and  acceptor,  is  to  be  considered  as  a  bill  payable  to  bearer;  in  u 
action  by  an  innocent  indorsee  for  a  valuable  consideration,  either  agsinrt 
the  drawer  or  acceptor  of  tlie  bill." — The  grounds  of  this  rule  may  be  gadiered 
from  the  reasons  for  the  defendants  in  error,  in  the  case  of  Gibson  et  si.  v. 
Minet  et  al. ;  {ante  vol.  ii.  p.  60,  61 ;  1  H.  Black.  Rep.  582,  3 ;)  It  is  there  said 
that  "  It  is  not  necessary  to  the  validity  of  deeds  or  [236]  contracts  that  tlier 
can  in  all  cases  operate  according  to  the  words  in  which  tliey  are  expressed: 
When  the  rules  of  law  prevent  such  operation,  tlie  instrument  may  legsll.T 
operate  in  a  different  manner  to  give  effect  to  the  legal  intent  of  contracting 
parties.  The  intent  of  the  drawer  and  acceptor  of  the  bill  in  question  "U 
to  make  a  negotiable  instrument;  and  if  for  want  of  an  actually  exioing 
payee,  nominated  in  the  bill,  it  could  not  be  so  indorsed  as  to  be  put  in  * 
state  of  negociability  by  indorsement,  it  may  he  transferred  by  deHetrf: 
that  being  tiie  only  other  metliod  of  negotiating  bills  of  exchange.  By  tiiss 
giving  effect  to  the  bill,  justice  is  done  between  the  parties:  And  the  rale 
affords  protection  to  the  fair  holder  of  bills  of  exchange  against  frauds,  bf 
which  they  might  otherwise  be  injured ;  without  which  protection  the  curraKj 
of  bills  of  exchange  would  be  greatly  obstructed,  and  great  inconvenience* 
would  arise  in  commercial  transactions."  See  also  the  opinion  of  Lord  Lou^ 
borough^  in  Collis  v.  Emett.     1  H.  Black.  Rep.  320,  321. 

This  question,  -which  long  and  greatly  agitated  the  commercial  world, 
arose  from  the  rule  of  law,  "  That  in  an  action  against  the  drawer  or  acceptor 
of  a  bill,  payable  to  order,  proof  must  be  given  of  the  signature  of  the  psj"*- 
being  the  first  indorser;  as  well  as  of  aU  those  to  whom  an  indorsement  wM 
specially  made."  A  bill  payable  to  the  order  of  a  fictitious  person,  and  indorsed 
in  a  fictitious  name,  is  not  a  novelty  among  merchants  and  traders.  S«e 
Ston«  V.  Freeland,  (A.  D.  1769,  alluded  to  in  3  Term.  Rep.  K.  B.  176;  lod 
reported  in  1  H.  Black.  Rep.  316.  n.)  Peacock  v.  Rhodes,  (Dougl.  632.)  sad 
Price  V.  Neate,  (3  Burr.  1354.) — But  in  the  years  1786,  7,  and  8,  two  or  three 
houses,  connected  together  in  trade,  entering  into  engagements  far  beyond 
their  capital,  and  apprehending  that  the  credit  of  their  own  names  would 
not  be  sufficient  to  procure  currency  to  tlieir  bills,  adopted,  in  a  very  eitensiw 
degree,  a  practice  which  before  had  been  found  convenient  on  a  small  acste 
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So  long  as  the  acceptors  or  drawers  could  either  procure  money  to  pay  titose 
bills,  or  had  credit  enough  with  the  holder  to  have  them  renewed,  the  subject 
of  these  fictitious  indorsements  never  came  in  question ;  but  when  the  parties 
could  no  longer  support  tlieir  credit,  and  a  commission  of  bankrupt  became 
necessary,  the  other  creditors  felt  it  their  interest)  to  resist  the  claims  of  the 
holders  of  these  bills ;  and  insisted  that  they  should  not  be  admitted  to  prove 
their  debts,  because  they  could  not  comply  with  the  general  rule  of  law  re- 
quiring proof  of  the  hand  writing  of  the  first  indorser.  The  question  came 
before  the  Chancellor  (Thurlow)  by  petition,  who  directed  trials  at  law ;  and 
several  were  had ;  three  against  the  acceptor  in  the  Court  of  K.  B.  and  one 
against  the  drawer  in  the  Court  of  C.  P.  though  not  all  expressly  by  that  direo- 
tion.  The  whole  disclosed  a  system  of  bill  negooiation  to  the  amount  of  a 
million  a  year  on  fictitious  credit,  which  ended  in  the  bankruptcy  of  many, 
but  which  had  at  least  the  good  effect  of  shewing  that  the  obligations  of  law 
are  not  so  easily  eluded  as  those  of  honour  and  conscience.  The  injury  to 
these  latter  was  animadverted  upon  in  pretty  severe  terms  fay  the  Judges  in 
the  course  of  the  several  discussions;  They  did  not,  however,  consider  the 
fictitious  indorsement,  under  aU  circumstances,  as  an  absolute  feloniout 
forgery,  though,  in  point  of  morality,  little  short  of  that  crime;  to  the  exist- 
ence of  which  it  is  essential  that  it  should  be  committed  with  intent  to  defraud 
some  person  who  must  be  particularly  specified ;  a  fact  not  found  by  the 
special  verdicts. 

The  first  case  in  order  of  time  was  that  of  Tatlock  et  al.  v.  Harris.  (Easter, 
29  Geo.  3.  1789.  3  Term  Rep.  K.  B.  174.)  That  case  was  determined  by  the 
Court  of  King's  Bench,  on  a  demurrer  to  evidence.  There  a  bill  of  exdiange 
was  drawn,  by  the  defendant  and  others,  on  the  defendant  alone,  in  favour  of 
a  fictitious  person,  and  indorsed  in  the  name  of  such  fictitious  payea  These 
circumstances  were  known  to  all  the  parties  concerned  in  drawing  the  bill. 
The  defendant  accepted  the  bill,  and  received  the  value  of  it  in  account  from 
Lewis  and  Potter,  to  whom  he  was  indebted,  and  by  whose  desire  the| 
bill  was  drawn.  This  bill  was  discounted  by  the  plaintiffs  for  Lewis 
and  Potter;  and  it  was  hdd  that  the  plaintiffs  being  thus  bona  fide 
holders  of  the  bill  for  a  valuable  consideration,  might  recover  the  amount 
against  the  defendant  as  acceptor,  on  the  counts  for  money  yaid,  and  money 
had  and  received;  on  the  ground,  as  it  seems,  that  the  giving  the  bill  was  an: 
appropriation  of  so  much  money  to  be  paid  to  the  person  who  should  become 
holder  of  the  bill ;  and  therefore  when  the  plaintiffs  discounted  it,  they  padd 
the  money  to  the  use  of  the  defendant;  and  when  Lewis  and  Potter  gave  the 
defendant  credit  for  the  value  of  the  bill,  [237]  that  was  money  had  and 
received  to  the  use  of  such  persons  as  should  afterwards  be  the  holders  of  the 
biE 

The  case  of  Vere  et  aL  v.  Lewis  et  al.  determined  by  the  Court  of  K.  B. 
on  the  same  day,  was  decided  on  the  same  ground;  the  declaration  in  that 
case  continued  a  count  on  the  bill  as  payable  to  bearer;  on  which  the  court 
then  hinted  their  opinion  that  the  plaintiffs  might  have  recovered. 

Next  came  the  case  of  Minet  et  al.  v.  Gibson  et  al.  (Michaelmas,  30  Geo.  3. 
1789.  3  Term.  Rep.  K.  B.  481.)  The  special  verdict  there  stated  in  substance, 
"  That  Livesey  and  Co.  drew  a  bill  on  the  defendants,  payable  to  J.  White, 
or  order ;  Livesey  and  Co.  well  knowing  that  no  such  person  as  J.  White  existed : 
That  an  indorsement  in  the  name  of  J.  White  was  made  by  Livesey  and  Co. 
requiring  the  contents  of  the  biU  to  be  paid  to  th-em,  or  their  order: — That 
they  aftOTwards  indorsed  the  bill  to  the  plaintiff  for  a  full  and  valuable  con- 
sideration: That  the  defendants  afterwards  accepted  the  bill,  knowing  the 
name  and  indorsement  of  J.  White  to  be  fictitious:  That  the  defendants  had 
not,  at  the  time  of  the  making  or  accepting  the  bill,  any  effects  of  Livesey 
and  Co.  or  of  the  plaintiffs  in  their  hands."  (As  to  this  latter  point,  see  Mr. 
J.  Gould's  opinion,  1  H.  Black.  Rep.  596 ;  and  that  of  Chief  Baron  Eyre,  id. 
p.  601.)  The  Court  of  K.  B.  gave  judgment,  (without  argument,)  for  the 
plaintiff,  on  a  count  in  the  declaration  stating  the  bill  to  be  payable  to  the 
bearer:  and  the  House  of  Lords  (Feb.  14,  1791,)  affirmed  that  judgment;  in 
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consequence  of  the  opinion  of  the  majority  of  the  Judges  in  farour  o(  tot 
count  See  ante  vol.  ii.  p.  48 — 61 ;  and  tiie  opinions  of  the  Judges  at  hi 
length,  in  1  H.  Black.  Rep.  569 — 625. 

The  case  of  Collin  et  al.  v.  Emett,  (Hil.  30  Geo.  3.  1790 ;  1  H.  Black.  ^. 
313.)  was  aji  action  in  the  Court  of  C.  P.  against  the  drawer  ;  and  theipaUI 
verdict  disclosed  the  following  circumstances — "  The  defendant  (who  w»  i 
partner  with  Livesey  and  Co.  in  a  certain  concern  in  the  country)  signed  bit 
name  on  a  piece  of  stamped  blank  paper,  and  delivered  it  to  Liveeer  tac 
Co.  for  the  purpose  of  their  drawing  any  such  bill  of  e-tchange  as  they  migb 
choos&  Livesey  and  Co.  being  indebted  to  one  JefEery,  for  goods  actuBT 
sold,  had  given  him  a  bill  of  exchange  for  the  amount.  Jefferys  clerk  jpjJj- 
ing  for  pa}m(ient  of  that  bill  when  due  (in  London),  Livesey  and  Co.  reqnatai 
him  to  take  a  fresh  bill  on  their  house  for  the  amount  of  the  former  bill  aed 
interest,  and  accordingly  gave  him  the  blank  paper  with  Emett's  nue 
thereto  ;  upon  which,  a  clerk  of  Livesey's  filled  up  the  bill  for  the  sum  requiiht 
which  was  then  carried  to  another  clerk,  who  accepted  the  same  in  LivaeT* 
name,  and  by  their  authority ;  the  name  of  the  fictitious  payee  was  dna 
indorsed  ou  the  bill  by  Livesey's  authority :  and  this  new  bill  being  ddinrai 
to  JefiEery's  clerk,  he  gave  up  the  former  bill.  The  plaintiffs  discounted  tli 
bill  for  Jeffery,  deducting  4  per  cent.  The  defendant  gave  no  other  authoritr 
for  this  transaction,  than  the  signing  his  name  to  the  blank  paper.  Tat 
plaintiff  knew  nothing  of  the  circumstances  of  drawing  the  bill ;  but  Way 
had  full  knowledge  of  the  whole  transaction."  Lord  Loughborough  g»TO  tk 
judgment  of  the  court  in  favour  of  the  plaintiff,  on  the  count  stating  the 
bill  to  be  payable  to  bearer ;  and  also  stated  their  opinion,  that  the  plaintif 
might  have  had  judgment  on  the  special  count  of  the  declaration  which  EUtec 
the  whole  of  the  transaction,  had  it  not  differed  from  the  special  vn^ict  in  > 
few  circumstances. 

This  decision  of  the  Court  of  C.  P.  in  Collis  v.  Emett  was  never  appealed 
from ;  but  was  relied  upon  by  the  counsd  in  argument,  and  by  several  of  ^ 
Judges  in  giving  their  opinion  on  tiie  questions  put  to  them,  in  the  case  of 
Minet  v.  Gibton  in  the  House  of  Lords.  See  1  H.  Black.  Rep.  590 — 593.— 
Mr.  Justice  Heath,  however,  on  that  occasion,  pyointedly  declared  his  diaaeat 
from  the  determination  of  the  Court  of  C.  P.  of  which  he  was  one  of  tie 
Judges.     1  H.  Black.  Rep.  624. 

On  the  appeal  in  the  case  of  Minet  v.  Gihson,  (which  was  not  heanl  bl 
after  the  determination  in  the  case  of  CoUis  v.  Emett),  several  of  tlie  Judgs 
also  gave  Uieir  opinions,  that  the  plaintiff  might  have  recovered  on  some  ^ 
the  special  counts  in  that  declaration ;  but  Chief  Baron  Etrb  was  altogether 
of  a  different  opinion,  as  well  on  those  counts,  and  the  money  counts,  as  oa 
the  count  stating  the  bill  to  be  payable  to  bearer.  See  his  admiraUe  aigs- 
ment  against  the  judgment  of  the  Court  of  K.  B.  1  H.  Black.  Rep.  598 — 619: 
as  also  Mr.  Justice  Heath's  argument  immediately  following.  When  it  i> 
moreover  recollected,  that  Lord  Chancellor  Thurlow  delivered  his  senti-{2S?} 
ments  against  affirming  that  judgment;  and  due  attention  is  paid  tc  tiie 
suggestions  of  the  Chief  Baron,  as  to  the  evil  which  might  arise  by  eneoursfiag 
monied  persons  to  discount  such  fictitious  bills,  it  must  be  confessed  tliattk 
subject  was  on  all  sides  encompassed  with  considerable  difSculties,  and  is 
not  yet  perhaps  fully  at  rest — non  nobis  tantas  componere  lites. 

6th  June  1793. — On  a  demurrer  to  circumstantial  evidence,  the  paitt 
offering  the  evidence  is  not  obliged  to  join  in  demurrer,  unless  the  par? 
demurring  will  distinctly  admit  upon  the  record  every  fact  and  ©very  cob- 
elusion  which  the  evidence  offered  conduces  to  prove. 

The  same  point  was  also  determined,  at  the  same  time,  in  another  caM 
between  Gibson  and  Johnson,  plaintiffs  in  error,  and  Master  and  othen  it- 
fendants,  in  which  cause  the  circumstances  and  the  reasons  were  almost  eisctiT 
similar  to  those  here  reported ;  the  only  difference  being,  that  the  bill  iras  paid 
away  by  the  drawer,  instead  of  by  the  indorsers,  as  indorsees  of  the  fictitioa 
payee.] 

2  H.  Black.  Rep.  187—211 : 
This  was  an  action  by  original  in  the  Court  of  King's  Bench,  brought  by  tl* 
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defendaitt  in  error,  Mr.  Robert  Hunter,  a«  indorsee  of  a  bill  of  exchange,  against  the 
plaintiffs  in  error,  Gibson  and  Johnson,  the  acceptors  thereof. 

The  cause  came  on  to  be  tried  before  the  Right  Honourable  Lloyd  Lord  Eenjon, 
the  Lord  Chief  Justice  of  the  Court  of  King's  Bench,  and  a  Special  Jury,  at  Guildhall, 
London,  at  the  Sittings  after  Michaelmas  term  1791,  when  the  plaintiffs  in  error 
demurred  to  the  evidence  given  by  the  defendants  in  error,  in  support  of  the  said 
action.  In  Hilary  term  1792,  the  Court  of  King's  Bench  gave  judgment  thereon  for 
the  defendants  in  error ;  and  the  following  is  a  copy  of  the  Record : 

Pleas  before  our  Lord  the  King  of  the  term  of  Holy  Trinity,  in  the  31st  Year  of 
our  Sovereign  Lord  George  the  Third,  by  the  Grace  of  God  of  Great  Britain, 
France,  and  Ireland,  King,  Defender  of  the  Faith,  ete.  and  in  the  Year  of  our 
Lord  1791.  Stormont  and  Way. 

ROLL. 

London,  to  wit. — Thomas  Gibson,  late  of  London,  merchant,  and  Joseph  Johnson, 
late  of  the  same  place,  merchant,  were  attached  to  answer  Robert  Hunter,  in  a  plea  of 
trespass  on  the  case,  etc.  And  whereupon  the  said  Robert  Hunter,  by  Edwin  Dawee, 
his  attorney,  complains :  For  that  whereas  one  Nathaniel  Hingston,  on  the  1 1th  day  of 
March,  in  the  year  of  our  lord  1788,  at  Falmouth,  to  wit,  at  London  aforesaid,  in  the 
parish  of  St.  Mary  le  Bow,  in  the  ward  of  Cheap,  according  to  the  usage  and  custcmi  of 
merchants,  made  his  certain  bill  of  exchange  in  writing,  with  bis  own  hand  and  name 
thereunto  subscribed,  bearing  date  the  same  day  and  year  aforesaid,  and  directed 
the  said  bill  of  exchange  to  the  said  Thomas  Gibson,  and  Joseph  Johnson,  by  the  names 
and  description  of  Messrs.  Gibson  and  Johnson,  bankers,  London,  and  thereby  re- 
quired the  said  Thomas  Gibson  and  Joseph  Johnson,  two  months  after  date,  to  pay  to 
Mr.  William  Fletcher,  or  order,  £521  78.  value  re-[239]-ceived,  with  or  without  advice, 

HB,  THE  SAID  NaTHANIBL  HiNGSTON,  THHN  AND  THERB   WBLL  KNOWING  THAT  NO  BDGH 

PBBSON  AS  William  Flbtcrbr  in  trb  said  bill  of  bzchange  ubntionbo,  bzibtbd  ; 
upon  which  said  bill  of  exchange  afterwards,  to  wit,  on  the  same  day  and  year  afore- 
said, at  London  aforesaid,  at  the  parish  and  ward  aforesaid,  a  certain  indorsement 
in  writing  was  made,  purporting  to  be  the  indorsement  of  William  Fleteher  named 
in  the  said  bill,  and  to  be  subscribed  with  his  name,  and  which  said  indorsement 
purported  to  require  the  said  sum  of  money,  in  the  said  bill  of  exchange  conteined, 
to  be  paid  to  certain  persons  using  trade  and  commerce  as  copartners  in  ^e  copartner- 
ship name  and  firm  of  Livesey,  Hargreave,  and  Company,  or  their  order,*  [which  said 
bill  of  exchange  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at  Londoiii 
aforesaid,  in  the  parish  and  ward  aforesaid,  according  to  the  usage  and  custom  of 
merchants,  was  shewn  and  presented  to  the  said  Thomas  Gibson  and  Jos^h  Johnson 
for  their  acceptance  thereof,  and  the  said  Thomas  Gibson  and  Joseph  Johnson. 
then  and  there,  according  to  the  usage  and  custom  of  merchants,  accepted  the  same, 

THBT  THB  SAID  ThOMAS  GiBSON  AND  JoBEPH  JOHNSON  THEN  AND  THBRB  WBLL  KNOWING 
THAT  NO  SUCH  PERSON  AS  WiLLIAM  FlBTCHBH,  IN  THB  SAID  BILL  NAHBD,  BZISTBD,  AND 
THAT  THE  NAME  OP  WiLLIAM  FlBTCHBR  SO  INDORSED  ON  THB  SAID  BILL  OP  BXCHANOl, 

WAS  NOT  THE  HAND-WKiTiNG  OP  ANT  PERSON  OK  THAT  name]  J  and  the  said  bill  of  ex- 
change being  so  indorsed  as  aforesaid,  they  the  said  persons  using  trade  and  commerce 
in  the  name  and  firm  of  Liveeey,  Hargreave,  and  Company,  as  aforesaid,  afterwards,  to 
wit,  on  the  same  day  and  year  aforesaid,  at  London  aforesaid,  at  the  parish  and  ward 
aforesaid,  by  a  certain  indorsement  in  writing  made  upon  the  said  bill  of  exchange, 
and  subscribed  with  the  hand  and  name  of  one  Absalom  Goodrich,  by  procuration  of 
the  said  Livesey,  Hargreave,  and  Company,  according  to  the  usage  and  custom'  of 
merchants,  appointed  the  said  sum  of  money  in  the  said  bill  of  exchange  contained, 
to  be  paid  to  the  said  Robert  Hunter,  and  then  and  there  delivered  the  said  bill  of 
exchange  so  indorsed  as  aforesaid,  as  well  with  the  name  of  the  said  William  Fletcher 
as  with  the  name  of  the  said  Absalom  Goodrich,  to  the  said  Robert  Hunter,  by  reason 
whereof,  and  by  force  of  the  usage  and  custom  of  merchants,  the  said  Thomas  Gibson 
and  Joseph  Johnson  became  liable  to  pay  to  the  said  Robert  Hunter  the  said  sum  of 
money  in  the  said  bill  of  exchange  contained,  according  to  the  tenor  and  effect  of 
the  said  bill  of  exchange,  and  their  acceptence  thereof  as  aforesaid ;  and  being  so 

*  In  the  printed  case  for  the  defendant  in  error  on  the  second  appeal,  this  clause 
was  transposed  in  all  the  counts,  and  placed  after  that  stating  the  indorsement  by 
Liveeey,  and  the  delivery  of  the  biU  to  the  defendant  in  error. 
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liable,  th^  the  said  Thomas  Gibson  and  Joseph  J(^n80ik  in  oonsideration  tfaerof, 
afterwards,  to  wit,  on  the  same  daj  and  year  aforesaid,  at  London  aforesaid,  u  the 
parish  and  ward  aforesaid,  undertook,  and  to  the  said  Robert  Hunter  then  and  tbrn 
faithfully  promised  to  pay  him  the  said  sum  of  money  in  the  said  bill  of  exchiDgg 
contained,  according  to  the  tenor  and  effect  of  the  said  bill  of  exchange  and  thar 
acceptance  thereof  as  aforesaid. 

And  whereas  also,  the  said  Nathaniel  Hingston,  on  the  said  1 1th  [240]  dw  of 
March,  in  the  year  of  our  Lord  1788,  at  Falmouth,  to  wit^  at  Load<Mi  aforesaid,  attic 
parish  and  wfu-d  aforesaid,  according  to  the  usage  and  custom  of  merchaota,  mit 
his  certain  other  bill  of  exchange  in  writing  with  his  proper  hand  and  name  thereimto 
subscribed,  bearing  date  the  same  day  and  year  aforesaid,  and  then  and  there  direetid 
the  said  last  mentioned  bill  of  exchange  to  the  said  Thomas  Gibson  and  Jos^h  Johmon, 
by  the  name  and  description  of  Messrs.  Gibson  and  Johnson,  bankers,  Londoo,  ud 
thereby  requested  thein  the  said  Thomas  Gibson  and  Joseph  Johnson,  two  months  aflir 
date  to  pay  to  Mr.  William  Fletcher,  or  order,  £521  Ts.  value  received,  with  or  vitboat 
advice,  and  then  and  there  delivered  the  said  lajst  mentioned  bill  of  exchange  to  tiie 
said  William  Fletcher,  which  said  bill  of  exchange  afterwards,  to  wit,  on  the  same dsr 
and  year  aforesaid,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid,  vu 
presented  and  shewn  to  Uie  said  Thomas  Gibson  and  Joseph  Johnson  for  their  aetxfi- 
anoe  thereof ;  and  the  said  Thomas  Gibson  and  Joseph  Johnson  then  and  thoc^ 
according  to  the  usage  and  custom  of  merchants,,  accepted  the  same ;  and  the  said 
William  Flbtchsr  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  it 
London  aforesaid,  at  the  parish  and  ward  aforesaid,  according  to  the  usage  aod 
custom  of  merchants,  indobskd  Ijie  said  last  mentioned  bill  of  exchange,  and  bj  tint 
indorsement  appointed  the  said  sum  of  money  in  the  said  last  mentioned  bill  of  a- 
change  contained,  to  be  paid  to  the  said  persons  using  trade  and  commerce  in  tie 
name  and  firm  of  Liveeey,  Hargreave,  and  Company,  as  aforesaid,  or  their  order,  aad 
then  and  t^ere  delivered  the  said  last  mentioned  bill  of  exchange  so  indorsed  ai  afore- 
said, to  the  said  Livesey,  Hargreave,  and  Company,  and  the  said  last  mentioned  bili 
of  exchange  being  so  indorsed  as  aforesaid,  ihey  the  said  persons  using  trade  aod 
commerce  in  the  name  and  firm  of  Livesey,  Hargreave,  and  Company,  afterwards,  to 
wit,  on  the  same  day  and  year  aforesaid,  at  London  aforesaid,  at  Uie  parish  and  ward 
aforesaid,  by  a  certain  indorsement  in  writing  made  upon  the  said  last  mentioned  bOl 
of  exchange,  and  subscribed  with  the  hand  and  name  of  the  said  Absalom  Goodridi. 
by  procuration  of  the  said  Livesey,  Hargreave,  and  Company,  according  to  the  oasge 
and  custom  of  merchants,  appointed  the  said  sum  of  money  in  the  said  last  meotioned 
bill  of  exchange  contained,  to  be  paid  to  the  said  Robert  Hunter,  and  then  and  tbeta 
delivered  the  same  bill  of  exchange  so  indorsed  as  aforesaid  to  the  said  Robert 
Hunter,  by  reason  whereof,  and  by  force  of  the  usage  and  custom  of  merchants,  lie 
said  Thomas  Gibson  and  Joseph  Johnson  became  liable  to  pay  to  the  said  Robert 
Hunter  the  said  sum  of  money  in  the  said  last  mentioned  bill  of  exchange  oontaiiied, 
according  to  tlie  tenor  and  effect  of  the  said  last  mentioned  bill,  and  their  acoeptasce 
thereof,  as  aforesaid,  and  being  so  liable,  tliey  the  said  Thomas  Gibson  and  Joeepli 
Johnson,  in  consideration  thereof,  afterwards,  to  wit,  on  the  same  day  and  year  aiom^ 
said,  at  London  aforesaid,  at  the  parish  and  ward  aforesaid,  undertook,  and  toiiie 
said  Robert  Hunter  then  and  there  faithfully  promised  to  pay  to  him  the  said  sua  i>{ 
money  [241]  in  the  said  last  mentioned  bill  of  exchange  contained,  according  to  the 
tenor  and  effect  of  the  same  bill  and  tlieir  acceptance  thereof  as  aforesaid. 

And  whereas  also,  the  said  Nathaniel  Hingston,  on  the  said  11th  day  of  March,  ia 
the  said  year  of  our  Lord  1788,  at  Falmouth,  to  wit,  at  London  aforesaid,  itk&t 
parish  and  ward  aforesaid,  according  to  the  usage  and  custcun  of  merchants,  made  hit 
certain  other  bill  of  exchange  in  writing,  the  hand  and  name  of  him  the  aaid 
Nathaniel  Hingston  being  thereunto  subscribed,  bearing  date  the  same  day  and  jw 
aforesaid,  and  them  and  th^e  directed  the  said  last  mentioned  biU  of  exchange  to  the 
said  Thomas  Gibson  and  Joseph  Johnson,  by  the  names  and  description  of  MeKA 
Gibson  and  Johnson,  bankers,  London,  and  thereby  required  them  the  said  Thoni« 
Gibson  and  Joseph  Johnson,  two  months  after  date,  to  pay  to  tbb  beabsr  of  the  said 
last  mentioned  bill  £521  78.  value  received,  with  or  witliout  advice,  which  said  Iss 
mentioned  bill  of  exchange  afterwards,  to  wit,  on  the  same  day  and  yefur  aforeaaii 
at  London  aforesaid,  in  the  parish  and  ward  aforesaid,  was  presented  and 
shewn   to  the  said   Thomets   Gibson    and    Joseph   Johnson,    for   their   acceptaoc* 
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thereof,  who  thereupon  then  and  there  duly  accepted  the  same,  according 
to  the  usage  and  custom  of  merchants  aforeeaid;  ajid  the  said  Robert) 
Hunter,  in  fact,  says,  that  afterwards,  and  before  any  payment  of  the  said  last 
mentioned  bill  of  exchange,  to  wit,  on  the  same  day  and  year  aforesaid,  at  London 
aforesaid,  at  the  parish  and  ward  aforesaid,  he  the  said  Robert  Hunter  became,  and 
was  the  bearw  and  owner  of  the  said  last  mentioned  bill  of  exchange,  of  which  last 
mentioned  premises  the  said  Thomas  Gibson  and  Joseph  Johnson  then  and  there  had 
notice,  by  reason  whereof,  and  according  to  the  usage  and  custom  of  merchants,  the 
said  Thomas  Gibson  and  Joseph  Johnson  became  liable  to  pay  to  the  said  Robert 
Hunter  the  said  sum  of  money  in  the  said  last  mentioned  bill  of  exchange  specified, 
according  to  the  tenor  and  effect  of  the  same  bill  j  and  being  so  liable,  they  the  said 
Thomas  Gibson  and  Joseph  Johnson,  in  consideration  thereof,  afterwards,  to  wit,  on 
the  same  day  and  year  aforesaid,  at  London  aforesaid,  at  the  parish  and  ward  afore- 
said, undertook,  and  to  the  said  Robert  Hunter,  then  and  there  faithfully  promised 
to  pay  to  him  the  said  sum  of  money  in  the  said  last  mentioned  bill  of  exchange 
specified,  according  to  tiie  tenor  and  effect  of  the  same  last  mentioned  bill  of  exchange 
And  whereas  also,  the  said  Nathaniel  Hingston  afterwards,  to  wit,  ou  the  same  day 
and  year  aforesaid,  at  Falmouth,  to  wit^  at  London  aforesaid,  at  the  parish  and  ward 
aforesaid,  aooording  to  the  usage  and  custom  of  merchants,  made  his  certain  other  bill 
of  exchange  in  writing,  the  hand  and  name  of  him  the  said  NaUianiel  Hingston  being 
thereunto  subscribed,  bearin£  date  the  same  day  and  year  aforesaid,  and  then  and 
there  directed  the  said  last  mentioned  bill  of  exchange  to  the  said  Thomas  Gibson  and 
Joseph  Johnson,  by  the  names  and  description  of  Messrs.  Gibson  and  Johnson, 
bankers,  London,  and  thereby  required  the  said  Thomas  Gibson  and  [242]  Joseph 
Johnson,  two  months  after  date,  to  pay  to  Mr.  William  Fletcher,  or  order,  .£521  7b. 
value  received,  with  or  without  advice,  which  said  laetrmentioned  bill  of  exchange 
afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at  London  aforesaid,  in  the 
parish  and  ward  aforesaid,  was  presented  and  shewn  to  the  said  Thomas  Gibson  and 
Joseph  Johnson  for  their  acceptance  thereof,  who  then  and  there  duly  accepted  the 
same,  according  to  the  usage  and  custom  of  merchants :  And  the  said  Robert  Hunter 
AVBBS,  that  when  the  said  last-mentioned  bill  of  exchange  was  so  made  as  aforesaid, 
or  at  any  time  afterwards,  thkrb  was  not  ant  such  fbrson  as  William  Flbtchbb, 

TBB    SUPPOSED   FATBB,   NAMBD   IN   IHB   SAID    LA8I-MBNTI0NBD   BILL    OF    BXCHANOB,    BUT 

THAT  THB  SAUB  NAMK  WAS  MBRBLT  FiOTiTious,  to  wit,  at  London  aforesaid,  at  the 
parish  and  ward  aforesaid,  by  reason  whereof,  and  according  to  the  usage  and  custom 
of  merchants  aforesaid,  the  said  sum  of  money,  mentioned  in  the  said  last-mentioned 
bill  of  exchange,  became  and  was  payable  to  the  bearer  thereof,  according  to  the  effect 
and  meaning  of  the  said  last-mentioned  bill ;  and  the  said  Robert  Hunter  also  avers, 
that  he  the  said  Robert  Hunter  afterwards,  to  Wit,  on  the  same  day  and  year  afore- 
said, at  London  aforesaid,  at  the  parish  and  ward  aforesaid,  in  due  form  of  law 
became  and  was  the  bearer  and  proprietor  of  the  said  laet-mentioued  bill  of  exchange, 
by  reason  whereof,  and  according  to  the  usage  and  custom  of  merchants,  they,  the  said 
Thomas  Gibson  and  Joseph  Johnson,  then  and  there  became  and  were  liable  to  pay 
to  the  said  Robert  Hunter,  the  said  sum  of  money,  in  ttie  said  last-mentioned  bill  of 
exchange  specified,  according  to  the  tenor  and  effect  thereof ;  and  being  so  liable,  they, 
ihe  said  Thomas  Gibson  and  Joseph  Johnson,  in  consideration  thereof,  afterwards,  to 
wit,  on  the  same  day  and  year  aforesaid,  at  London  aforesaid,  at  the  parish  and  ward 
aforesaid,  undertook,  and  to  the  said  Robert  Hunter  th^en  and  there  faithfully  pro- 
mised to  pay  him  the  said  sum  of  money  in  the  said  last-mentioned  bill  of  exchange 
s^Hrcified,  according  to  the  tenor  and  effect  of  the  same  bill. 

And  whereas  also,  tlie  said  persons  using  trade  and  commerce  in  the  name  and  firm 
of  LivHSBT,  Hargbhavh,  AND  CoMPANT,  on  ttiesaid  11th  day  of  March,  in  the  said  year 
of  our  Lord  1788,  at  Falmouth,  to  wit,  at  London  aforesaid,  at  the  parish  and  ward 
aforesaid,  according  to  the  usage  and  custom  of  merchants,  made  thbir  certain  other 
bill  of  exchange  in  writing,  with  the  hand  and  name  of  tie  said  Absalom  Goodrich, 
by  procuration  of  the  said  Livesey,  Hargreave,  and  Company,  thereunto  subscribed, 
bearing  date  the  same  day  and  year  aforesaid,  and  then  and  there  directed  the  said 
last-mentioned  bill  of  e-xchange  to  the  said  Thomas  Gibson  and  Joseph  Johnson,  by 
the  names  and  description  of  Messrs.  Gibson  and  Johnson,  bankers,  London,  and 
thereby  requested  them,  the  said  Thomas  Gibson  and  Joseph  Johnson,  two  months 
after  date,  to  pay  to  the  said  Robert  Hunter,  or  order,  £521  Ts.  value  received,  with 
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or  without  advice,  which  said  bill  of  exchange  afterwards,  to  wit>  on  the  game  day  toi 
year  aforesaid,  at  London  aforesaid,  at  [243]  the  parish  and  ward  aforeeaid,  v« 
shewn  and  presented  to  the  said  Thomas  Gibson  and  Joseph  Johnaon 
for  their  acceptance  thereof,  and  the  said  Thomas  Gibson  and  Joi^!i 
Johnson  then  and  there,  according  to  the  usage  and  custom  of  merchaDti, 
accepted  the  same,  and  the  said  persons,  using  trade  and  commerce  in 
the  name  and  firm  of  Livesey,  Hargreave,  and  Company,  afterwards,  to  wit,  on  tk 
same  day  and  year  aforeeaid,  at  London  aforeeaid,  at  the  parish  and  ward  afoimid 
delivered  the  said  last-mentioned  bill  of  exchange  to  the  said  Robert  Hunter,  bv 
reason  whereof,  and  by  force  of  the  usage  and  custom  of  merchants,  the  said  ThomK 
Gibson  and  Joseph  Johnson  then  and  there  became  liable  to  pay  to  the  said  Robert 
Hunter  the  said  sum  of  money  in  the  said  last-mentioned  bill  of  exchange  conuinci 
according  to  the  tenor  and  effect  of  the  said  last-mentioned  biU  of  exchange ;  and  bein; 
so  liable,  they,  the  said  Thomas  Gibson  and  Joseph  Johnson,  in  consideration  thereof. 
afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at  London  aforeeaid,  at  ^ 
parish  and  ward  aforesaid,  undertook,  and  to  the  said  Robert  Hunter  then  and  then 
faithfully  promised  to  pay  him  tlie  said  sum  of  money,  in  the  said  last-mentioned 
biU  of  exchange  contained,  according  to  the  tenor  and  effect  of  the  said  last- 
mentioned  bill  of  exchange.  (See  Cliief  Baron  Eyre's  opinion  in  Gibson  v.  Mimtt,  it 
Dom.  Proc.  1  H.  Black.  Rep.  609.) 

And  whereas  also,  before  and  at  the  time  of  making  the  promise  and  undertaking 
of  the  said  Thomas  Gibson  and  Joseph  Johnson,  next  hereinafter  mentioned,  t«  vit. 
on  the  said  11th  day  of  March,  in  the  said  year  of  our  Lord  1788,  at  London  $iv» 
said,  at  tlie  parish  and  ward  aforeeaid,  tlie  said  Nathanid  Hingston  was  ind^rted  to 
the  said  Robert  Hunter  in  a  large  sum  of  money,  to  wit,  in  the  sum  of  £521  Tc  M 
lawful  money  of  Great  Britain,  for  money  by  the  said  Nathaniel  Hingston  before  th»t 
time  HAD  AND  BECKiVBD,  to  and  for  the  use  of  the  said  Robert  Hunter,  and  for  money 
before  that  time  paid,  laid  out,  and  bxfendbd  by  the  said  Robert  Hunter,  to  isr 
FOR  THB  USB  OP  THB  SAID  Nathanibl  Hinoston,  at  his  special  instance  and  requeet: 
and  the  said  last-mentioned  sum  of  money,  at  the  time  of  making  the  promise  and 
undertaking  next  hereinafter  mentioned,  being  wholly  due  and  owing,  and  unpaid 
from  the  said  Nathaniel  Hingston  to  the  said  Robert  Hunter,  the  said  Thomas  Gibaon 
and  Joseph  Johnson  afterwards,  to  wit,  on  the  same  day  and  year  last-mentioned,  at 
London  aforesaid,  at  the  parish  and  ward  aforesaid,  in  oonsidesration  of  the  last-men- 
tioned premises,  and  also  in  consideration  that  the  said  Robert  Hunter,  at  the  special 
instance  and  request  of  the  said  Thomas  Gibson  and  Joseph  Johnson,  would  forbear 
and  give  day  of  payment  of  the  said  last-mentioned  sum  of  money  until  the  Hth  day«rf 
May,  in  the  said  year  of  our  Lord  1788,  and  would  not  sue  or  proeecute  the  «aid 
Natlianiel  Hingston  for  the  recovery  of  tlie  said  last-mentioned  sum  of  money,  at  aaj 
time  before  default  should  be  made  by  the  said  Thomas  Gibson  and  Joseph  Johnson  in 
payment  of  the  said  last-mentioned  sum  of  money,  according  to  their  promise  acd 
undertaking  next  hereinafter  mentioned,  undertook,  and  to  the  said  Robert  Hunter 
then  and  there  [244]  faithfully  promised  to  pay  him  the  said  last-mentioned  sum  of 
£521  78.  on  the  Hth  day  of  May,  in  the  said  year  of  our  Lord  17S^: 
And  the  said  Robert  Hunter  in  fact  says,  that  he  the  said  Bobert 
Hunter,  confiding  in  the  said  last-mentioned  promise  and  undertaking 
of  the  said  Thomas  Gibson  and  Joseph  Johnson,  did  forbear  and  gite 
day  of  payment  of  the  said  last-mentioned  sum  of  money,  until  the 
said  14th  day  of  May,  in  the  year  of  our  Lord  1788,  aforesaid,  and  did  not  sneer 
prosecute  the  said  Nathaniel  Hingston  for  the  recovery  of  the  said  last-mentioned 
sum  of  money,  or  any  part  thereof,  at  any  time  before  the  said  Thomas  Gibson  and 
Joseph  Johnson  had  made  default  in  paying  the  said  last-mentioned  sum  of  moner. 
according  to  their  said  last-mentioned  promise  and  undertaking ;  neither  hath  the 
said  Robert  Hunter,  at  any  time  since  the  making  of  the  said  last-mentioned  prtmise 
and  undertaking  of  the  said  Thomas  Gibson  and  Joseph  Johnson,  sued  or  prosecund 
the  said  Nathaniel  Hingston  for  the  recovery  of  the  same  sum  of  money,  or  anv  pan 
thereof,  but  hath  wholly  forborne  so  to  do>  and  the  said  last^mentioned  sum  of  inoney 
remains  wholly  due  and  unpaid  to  the  said  Robert  Hunter,  whereof  the  said  Thoa*! 
Gibson  and  Joseph  Johnson  afterwards,  to  wit,  on  the  15th  day  of  May,  in  thejear 
last  aforesaid,  at  London  aforeeaid,  at  the  parish  and  ward  aforesaid,  had  notice. 
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And  whereas  also,  before  and  at  the  time  of  making  the  promise  and  undertaking 
f  tiie  said  Thomas  Gibson  and  Joseph  JcAaaaa  next  hereinafter  mentioned,  to  wit,  on 
lie  said  11th  day  of  March,  in  the  said  year  of  our  Lord  1788,  at  London  aforesaid, 
t  the  parish  and  ward  aforesaid,  the  sadd  Nathaniel  Hingston  waa  indebted  to  the 
*id  Robert  Hunter  in  another  large  sum  of  money,  to  wit,  in  the  sum  of  other  £521  Ts. 
f  like  lawful  money,  for  money  by  the  said  Nathaniel  Hingston  before  that  time 
ad  and  received,  to  and  for  the  use  of  the  said  Robert  Hunter,  and  for  money  before 
aat  time  paid,  laid  out,  and  expended  by  the  said  Robert  Hunter,  to  and  for  the  use  of 
ie  said  Nathaniel  Hingston,  at  his  like  instance  and  request;  and  the  said  la«t-men- 
ioned  sum  of  money,  at  the  time  of  making  tie  promise  and  undertaking  next  herein- 
fter  mentioned,  being  wholly  due,  and  owing,  and  unpaid,  from  the  said  Nathaniel 
[ingston  to  the  said  Robert  Hunter,  the)  said  Thomas  Gibson  and  Joseph  Johnson 
fteo-wards,  to  wit,  on  the  same  day  and  year  last  aforesaid,  at  London  aforesaid,  in 
tie  parish  and  ward  aforesaid,  in  consideration  of  the  lastrmentioned  premises,  and 
lao  in  consideration  that  the  said  Robert  Hunter,  at  the  special  instance  and  request 
f  the  said  Thomas  Gibson  and  Joseph  Jc^nson,  would  forbear  and  give  day  of  pay- 
lent  of  the  said  last-mentioned  sum  of  money,  until  the  14th  day  of  May,  in  the  year 
f  our  Lord  1788,  and  would  not  sue  or  prosecute  the  said  Natli<iniel  Hingston  for  the 
acx>Tery  of  tiie  said  last-mentioned  sum  of  money,  at  any  time  before  default  should 
e  made  by  the  said  Thomas  Gibson  and  Joseph  Johnson  in  paying  the  said  last- 
lentioned  sum  of  money,  according  to  their  promise  and  undertaking  next  herein- 
fter  mentioned,  undertook,  and  to  the  said  Robert  Hunter  then  and  there  faithfully 
245]  promiaed  to  pay  him  the  said  last-mentioned  sum  of  mon^,  on  the  said  14th  day 
f  Hay,  in  the  said  year  of  our  Lord  1788,  if  thb  said  last-mbntiomsd  sum  or  uonkt 
Boui^  THBN  RBHAiK  CHPAiD  TO  THB  SAID  RoBBBT  HuNTBR :  And  the  said  Robert 
lunter  in  fact  says,  that  he  the  said  Robert  Hunter,  confiding  in  the  said  last- 
aentioned  promise  and  undertaking  of  the  said  Thomas  Gibson  and  Joseph  Johnson, 
lid  forbear  and  give  day  of  pajrment  of  the  said  last-mentioned  sum  of  money,  until 
be  said  14th  day  of  May,  in  the  year  of  our  Lord  1788  aforesaid,  and  did  not  sue  or 
>roeecuto  the  said  Nathaniel  Hingston  for  the  recovery  of  the  said  last-mentioned 
um  of  money,  or  any  part  thereof,  at  any  time  before  the  said  Thomas  Gibson  and 
'oBeph  Johnson  had  made  default  in  paying  the  same  sum  of  money,  according  to 
heir  said  last-mentioned  promise  and  undertaking;  neither  hath  ^e  said  Robert 
lunter,  at  any  time  since  the  making  of  the  said  last-mentioned  promise  and  undei> 
aiking  of  the  said  Thomas  Gibson  and  Joseph  Johnson,  sued  or  prosecuted  the  said 
'Nathaniel  Hingston  for  the  recovery  of  the  same  sum  of  money,  or  any  part  thereof, 
>ut  hath  wholly  forborne  so  to  do ;  and  the  said  last-mentioned  sum  of  money,  on  and 
kfter  the  said  14th  day  of  May,  in  the  year  of  our  Lord  1788,  remained,  and  was,  and 
tiU  remains,  and  is  wholly  due  and  unpaid  to  the  said  Robert  Hunter,  of  all  which 
trenuses  the  said  Thomas  Gibson  and  Joseph  Johnson  afterwards,  to  wit,  on  the  15tli 
[ay  of  May,  in  the  year  of  our  Lord  1788,  at  London  aforeBaid,  at  the  parish  and 
rard  aforesaid,  had  notice. 

And  whereas  also,  before  and  at  the  time  of  making  the  promise  and  under- 
aking  of  the  said  Thomas  Gibson  and  Joseph  Johnson  next  hereinafter  mentioned, 
o  wit,  on  the  said  11th  day  of  March,  in  the  said  year  of  our  Lord  1788,  at  London 
kfore«aid,  at  the  parish  and  ward  aforesaid,  the  said  persona  using  trade  and  com- 
aeroe  in  the  name  and  firm  of  Livbsxt,  Haborbavb,  and  Compakt  were  indebted  to 
he  said  Robert  Hunter  in  another  large  sum  of  monley,  to  wit,  in  the  sum  of  other 
S521  7a  of  like  lawful  money,  for  so  much  money  by  the  said  persona  using  trade 
ind  commerce  in  the  name  and  firm  of  Livesey,  Hargreave,  and  Company,  before  that 

ime  HAD  AND  RBOBIVBD   TO  AND  FOR  THB  nSB  OF   THB   SAID  RoBBRT   HUNTBR,   8knd  the 

aid  last-mentioned  sum  of  money,  at  the  time  of  making  the  promise  and  under- 
aking  next  hereinafter  mentioned,  being  wholly  due  and  unpaid  from  the  said  per^ 
ons  so  using  trade  and  commerce  in  the  name  and  firm  of  Livesey,  Hargreave,  and 
]!ompany  as  aforesaid,  to  the  said  Robert  Hunter,  the  said  Thomas  Gibson  and  Joseph 
[(Anson  afterwards,  to  wit,  on  the  same  day  and  year  last-mentioned,  at  London  afore- 
aid,  at  the  pariah  and  ward  aforesaid,  in  consideration  of  the  last-men- 
ioned  premises,  and  also  in  consideration  that  the  said  Robert  Hunter, 
it  the  special  instance  and  request  of  the  said  Thomas  Gibson  and 
Foaeph  Johnson,  would  forbear  and  give  day  of  payment  of  the  said  last-men- 
>ioned  sum  of  money  until  the  14th  day  of  May,  in  the  said  year  of  our  Lord  1788, 
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and  would  not  Bue  or  [246]  prosecute  the  said  persons  so  using  trade  &nd  coDum 
in  the  name  and  firm  of  Livesejr,  Hargreave,  and  Company,  as  aforesaid,  for  lb  it 
coverj  of  the  last-mentioned  sum  of  money,  at  any  time  before  default  Bhimld  btult 
by  the  said  Thomas  Gibson  and  Joseph  Johnson,  in  payment  of  the  said  «m  of  ^. 
according  to' their  promise  and  undertaking  next  hereinafter  mentioned,  ludenit. 
and  to  the  said  Robert  Hunter  then  and.  there  faithfuUy  promised  to  pajhini^ 
said  last-mentioned  sum  of  £521  7s.  on  the  said  14th  day  of  May,  in  thesiidn 
of  our  Lord  1788 :  And  the  said  Robert  Hunter  in  fact  says,  that  he  the  isid  Stiff 
Hunter  confiding  in  the  said  last-mentioned  promise  and  undertaking  of  tlsiiJ 
Thomas  Gibson  and  Joseph  Johnson,  did  forbear  and  give  day  of  pajmeotoiK 
said  last-mentioned  sum  of  money  until  the  said  14th  day  of  May,  in  the  yew  of  n 
Lord  1788  aforesaid,  and  did  not  sue  or  prosecute  the  said  persons  so  using tnii 
and  commerce  in  the  name  and  firm  of  Liveeey,  Hargreave,  and  CompaoT,  u  i^ 
said,  for  the  recovery  of  the  last-mentioned  sum  of  money,  or  any  part  thereof,  ii  w 
time  before  the  said  Thomas  Gibson  and  Joseph  Johnson  had  made  default  in  ^ 
ment  of  the  said  last-mentioned  sum  of  money,  according  to  their  said  last-meDtiitJt 
promise  and  undertaking,  neither  hath  the  said  Robert  Hunter  at  any  time  siiotk 
making  of  the  said  last-mentioned  promise  and  undertaking  of  the  said  Tbow 
Gibson  and  Joseph  Johnson,  sued  or  prosecuted  the  said  persons  so  using  tndeu': 
commerce  in  the  name  and  firm  of  Livesey,  Hargreave,  and  Company,  u  &foMW- 
or  any  of  them,  for  the  recovery  of  the  said  last-mentioned  sum  of  money,  or  «f 
part  thereof,  whereof  the  said  Thomas  Gibson  and  Joseph  Johnson  sfterw»nis,2 
wit,  on  the  16th  day  of  May,  in  the  year  last  aforesaid,  at  London  afwettid.  in  it^ 
parish  and  ward  aforesaid,  had  notice. 

And  whereas  also,  before  and  at  the  time  of  making  the  promise  and  undertun? 
of  the  said  Thomas  Gibson  and  Joseph  Johnson  neit  hereinafter  mentioned,  to  it 
on  the  said  1 1th  day  of  March,  in  the  said  year  of  our  Lord  1788,  at  London  ifonM^ 
in  the  parish  and  ward  aforesaid,  the  said  persons  so  using  trade  and  cssmtf*^ 
the  name  and  firm  of  Livesey,  Hargreave,  and  Company,  as  aforesaid,  were  iiidw» 
to  the  said  Robert  Hunter  in  another  large  sum  of  money,  to  wit^  in  the  sum  of** 
£521  7b.  of  like  lawful  money,  for  so  much  money  by  the  said  persons  so  usngnw 
and  commerce  in  the  name  and  firm  of  Liveeey,  Hargreave,  and  Oompsny,  ss  "*'■ 
said,  before  that  time  had  and  received,  to  and  for  the  use  of  the  said  Robert  HmW 
and  the  said  last-mentioned  sum  of  money,  at  the  time  of  making  the  P"""*  "^ 
undertaking  next  hereinafter  mentioned,  being  whcdly  due,  and  owing,  and  "np 
from  the  said  persons  so  using  trade  and  commerce  in  the  name  and  firm  of  "^^~^ 
Hargreave,  and  Company,  as  aforesaid,  to  the  said  Robert  Hunter,  the  wid  "'^ 
Gibson  and  Joseph  Johnson  afterwards,  to  wit,  on  the  same  day  and  year  ^''jT 
said,  at  London  aforesaid,  in  the  parisli  and  ward  aforesaid,  in  <*''*'*'*'*''*'^''Lf 
last-mentioned  premises,  and  also  in  con8i-[247]-deration  that  tlie  said  ''<''*'' T^ 
at  the  special  instance  and  request  of  the  said  Thomas  Gibson  and  J"*?''  °^ 
would  forbear  and  give  day  of  payment  of  the  said  last>-mentioned  sum  of  b""*? 
the  14th  day  of  May,  in  the  said  year  of  our  Lord  1788,  and  ^o"l'^  """"f ,*Jp^, 
secute  the  said  persons  using  trade  and  commerce  in  the  name  and  firm  "'  v^J 
Hargreave,  and  Company,  as  aforesaid,  for  the  recovery  of  tlie  said  ''''■■°'*],Lg|, 
sum  of  money,  at  any  time  before  default  should  be  made  by  tlie  said  Thom" 
and  Joseph  Johnson  in  payment  of  the  said  sum  of  mon^,  according '® '^"'/ojijit 
and  undertaking  next  hereinafter  mentioned,  undertook,  and  to  the  t»i  , 
Hunter  then  and  there  faithfully  promised  to  pay  to  him  the  said  '"^^a  ^ 
sum  of  money  on  tlie  said  14th  day  of  May,  in  the  said  year  of  our  ^^Jl^ 

THE  SAID  LAST-MENTIONBD  SUM  OF  MONIT  SHOULD  THEN  RBMAIK  COTA"'  ^.^jjud 

Robert  Hunter;  and  tlie  said  Robert  Hunter  in  fact  says,  that  ''*^'*lj|,ijiil 
Hunter,  confiding  in  tlie  said  last-mentioned  promise  and  undertaicing  *"  .  ^ 
Thomas  Gibson  and  Joseph  Johnson,  did  forbear  and  give  day  of  paymeBt*  ^^ 
last-mentioned  sum  of  money  until  the  said  14th  day  of  May,  in  theyesr"'"  ^^ 
1788  aforesaid,  and  did  not  sue  or  prosecute  the  said  persons  so  "*'°?''**^i  l» 
merce  in  the  name  and  firm  of  Livesey,  Hargreave,  and  Company,  «*  "'i^Tii'* 
tlie  recovery  of  the  said  last-mentioned  sum  of  money,  or  any  part  thereof,  '^i 
before  the  said  Thomas  Gibson  and  Joseph  Johnson  had  made  def ault  ■"  P*-,  j,^ 
the  said  sum  of  money,  according  to  their  said  last-mentioned  pronii*  •* 
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aJdng,  neither  bath  the  said  Robert  Hunter  at  any  time  since  the  making  of  the 

laid .  last-mentioned    promise    and    undertaking    of    the    said    Thomas    Gibson 

md    Joseph   Johnson,    sued    or     prosecuted    the    said    persons    so    using    trade 

md    commierce-  in    the    name    and    firm    of    Livesey,    Hargreave,    and    Com-  I 

)any,   as  aforesaid,   for  the  recovery  of  the  same  sum  of  money  or   any  part  | 

hereof,  but  hath  wholly  forborne  so  to  do ;  and  the  said  last-mentioned  sum  of  money,  ' 

m  and  after  the  said  14th  day  of  May,  in  the  year  of  our  Lord  1788,  remained,  and  i 

ras  and  still  remains  and  is  wholly  unpaid  to  the  said  Robert  Hunter,  of  all  which  I 

>remiseB  the  said  Thomas  Gibson  and  Joseph  Johnson  afterwajrda,  to  wit,  on  the  15th 

lay  of  May,  in  the  said  year  of  our  Lord  1788,  at  London  aforesaid,  at  the  parish  and 

rard  aforesaid,  had  notice.  ' 

And  whereas  also,  the  said  Thomas  Gibson  and  Joseph  Johnson  afterwards,  to 
rit,  on  the  1st  day  of  May,  in  the  year  of  our  Lord  1789,  at  London  aforesaid,  at  the 
Muriah  and  ward  aforesaid,  were  indebted  unto  the  said  Robert  Hunter  in  the  further 
nun  of  £1000  of  lawful  money  of  Great  Britain,  for  so  much  money  by  the  said 
Riomas  Gibson  and  Joseph  Johnson  before  that  time  had  aitd  rhcbivbd  to  and  for 
ihe  use  of  the  said  Robert  Hunter;  and  being  so  indebted,  they  the  said  Thomas 
xifason  and  Joseph  Johnson  in  consideration  thereof,  afterwards,  to  wit,  on  the  same 
by  and  year  last  aforesaid,  at  London  aforesaid,  at  the  parisbj  and  ward  [248] 
foresaid,  undertook,  8knd  to  the  said  Robert  Hunter  then  and  there  faithfully  pro- 
nised  to  pay  him  the  said  last-mentioned  sum  of  money,  whenever  they  should  be 
hereunto  afterwards  requested. 

And  whereas  also,  the  said  Thomas  Gibson  and  Joseph  Johnson  afterwards,  to 
rit,  on  the  same  day  and  year  last  aforesaid,  at  London  aforesaid,  at  the  parish  and 
rard  aforesaid,  were  indebted  unto  the  said  Robert  Hunter  in  the  further  sum  of 
£1000  of  like  lawful  money,  for  so  much  money  by  the  said  Robert  Hunter  be- 
fore that  time  paid,  laid  out,  aitd  szpbmdxd  to  and  for  the  use  of  the  said  Thomas 
bribson  and  Joseph  Johnson,  at  their  like  instance  and  request,  and  being  so  in- 
lebted,  they  the  said  Thomas  Gibson  and  Joseph  Johnson  in  consideration  thereof, 
iftMrwards,  to  wit,  on  the  same  day  and  year  last  aforesaid,  at  London  aforesaid,  at  the 
parish  and  ward  aforesaid,  undertook,  and  to  the  said  Robert  Hunter  then  and  there 
faithfully  promised,  to  pay  him  the  said  lastrmentioned  sum  of  money,  whenever 
hey  should  be  thereunto  afterwards  requested. 

And  whereas  also,  the  said  Thomas  Gibson  and  Joseph  Johnson  afterwards,  to 
vit,  on  the  same  day  and  year  last  aforesaid,  at  London  aforesaid,  at  the  parish  and 
ward  aforesaid,  were  indebted  unto  the  said  Robert  Hunter  in  tiie  further  sum  of 
£1000  of  like  lawful  money,  for  bo  much  money  by  the  said  Robert  Hunter  before 
hat  time  lbnt  akd  advangbd  to  the  said  Thomas  Gibson  and  Joseph  Johnson,  at  their 
like  instance  and  request,  and  being  so  indebted,  they  the  said  Thomas  Gibson  and 
Foseph  Johnson  in  consideration  thereof,  afterwards,  to  wit,  on  the  same  day  and 
rear  last  aforesaid,  at  London  aforesaid,  at  the  parish  and  ward  aforesaid,  undertook, 
uid  to  the  said  Robert  Hunter  th&a  and  there  faithfully  promised  to  pay  him  the 
tsid  last-mentioned  sum  of  money  whenever  they  should  be  thereunto  afterwards 
requested. 

And  whereas  also,  the  said  Thomas  Gibson  and  Joseph  Johnson  afterwards,  to  wit, 
m  the  same  day  and  year  last  aforesaid,  at  London  aforesaid,  at  the  parish  and 
rard  aforesaid,  had  accoonthd  with  the  said  Robert  Hunter,  of  and  concerning  divers 
)tiier  sums  of  money,  from  the  said  Thomas  Gibson  and  Joseph  Johnson,  to  the  said 
Robert  Hunter  before  that  time  due  and  owing,  and  then  being  in  arrear  and  unpaid : 
^d  upon  that  account,  the  said  Thomas  Gibson  and  Joseph  Johnson  were  then  and 
here  found  in  arrear  to  the  said  Robert  Hunter,  in  the  further  sum  of  £1000  of  like 
lawful  money,  and  being  so  found  in  arrear,  they  the  said  Thomas  Gibson  and  Joseph 
Fdinson,  in  consideration  thereof,  afterwards,  to  wit,  on  the  same  day  and  year  last 
iforesaid,  at  London  aforesaid,  at  the  parish  and  ward  aforesaid,  undertook,  and 
'hea  and  there  faithfully  promised  the  said  Robert  Hunter,  to  pay  to  him  the  said  last- 
mentioned  sum  of  money,  whenever  they  the  said  Thomas  Gibson  and  Joseph  Johnson 
ihould  be  thereunto  afterwards  requested. 

Nevertheless  the  said  Thomas  Gibson  and  Joseph  Johnson,  not  regarding  their  said 
wveral  promises  and  undertakings  in  form  aforesaid  made,  but  contriving  and 
^udulently  intending,  craftily  [249]  and  subtilely  to  deceive  and  defraud  the  said 
Robert  Hunter  in  this  behalf,  have  not,  although  often  requested,  nor  hath  either  of 
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them  paid  to  the  said  Robert  Hunter,  tite  said  senreral  sums  of  money,  or  anj  of  tlM, 
or  any  part  thereof,  but  to  pay  the  same  to  the  said  Robert  Hunter  thisjr  tkaid 
Thomas  Gibson  and  Joseph  Johnson  have  hitherto  altogether  refused  and  still  dti^ 
fuse.  Whereupon  the  said  Robert  Hunter  says  that  he  is  injured,  and  hitii » 
tained  damage  to  the  value  of  £700,  and  therefore  he  brings  suit,  eta 

And  the  said  Thomas  Gibson  and  Joseph  Johnson,  by  Joseph  K&ye,  their  attm* 
come  and  defend  the  wrong  and  injury,  when,  etc.  and  say,  that  they  did  not  mir 
take  and  promise  in  manner  and  form,  as  the  said  Robert  Hunter  hath  abort  imi 
complained  against  them,  and  of  this  they  put  tliemaelyee  upon  the  country,  kd 
the  said  Robert  Hunter  doth  the  like.     Therefore,  it  is  commanded  the  sheriSs,  et&eti. 

Afterwards  the  process  is  continued  between  the  parties  aforeaaid,  olibe^ 
aforesaid,  by  tiie  jury  being  respited  between  them,  before  our  Lord  the  Eiiig,E 
Westminster,  until  in  eight  days  of  Saint  Hilary,  unless  the  King's  right  trui^ai 
well-beloved  Lloyd  Lord  Kenyon,  his  Majesty's  Chief  Justice,  assigned  to  hoid]dai 
before  the  King  himself,  shall  first  come  on  Saturday,  the  I7th  day  of  Deoembs.it 
the  Guildhall  of  the  city  of  London,  according  to  the  form  of  the  statute  in  tiuto* 
made  and  provided,  for  default  of  the  jurors,  because  none  of  them  did  appetr;!! 
which  day  before  our  Lord  the  King,  at  Westminster,  come  the  said  Robert  Hiiw 
by  his  attorney  within  named,  and  the  said  Thomas  Gibson  and  Joseph  Joimsoo,  \f 
their  attorney  witiiin  named;  and  the  aforesaid  Chief  Justice,  before  whom  the  aid 
issue  was  tried,  sent  hither  his  record  in  these  words : 

Aftibwards  (that  is  to  say)  on  the  day,  and  at  the  place  within  contained,  tNfort 
the  Right  HonouraUe  Lloyd  Lord  Kenyon,  the  Chief  Justice  within  named,  WOliia 
Jones,  gentleman,  being  associated  unto  the  M.id  Chief  Justice,  by  force  of  theMtM 
in  such  case  made  and  provided,  came  as  well  the  within  named  Robert  Himtv,  if 
his  attorney  within  named,  as  the  within  named  Thomas  Gibson  and  Joaeph  IdtsM 
by  their  attorney  within  named;  and  the  jurors  of  the  jury,  whereof  mentiiaii 
within  made,  being  called  likewise,  come,  and  being  chosen,  tried,  and  sworn, tow 
the  truth  of  the  premises  within  contained,  the  said  Robert  Hunter  produced  talk 
jury  aforesaid,  a  certain  instrument  in  writing  in  the  words  and  figures  foQovitg; 
(that  is  to  say), 

£521  Ts.  Falmouth,  1 1th  Mani  1T88. 

Two  months  after  date,  pay  to  Mr.  Will.  Fletcher,  or  order,  five  hundred  twafr 
one  pounds  Ts.  value  received,  with  or  without  advice.  NathanieJ  Hing*a- 

To  Messrs.  Gibson  and  Johnson,  Bankers,  London.  No.  2068,  G.  i  I 

[260]  And  whereupon  are  the  following  indorsements,  "  William  FWdi*!'-" 
"  by  Pron.  of  Livesey,  Hargreave,  and  Co.  A.  Goodrich,"  and  the  said  Robert  Hm*'. 
to  prove  and  maintain  the  issue  within  joined  on  his  part,  shews  in  eiridenoetat^ 
jury  aforesaid,  by  Robert  Booth,  a  witness  duly  sworn  in  that  behalf,  that  he,  thsBS 
Robert  Booth,  was  a  clerk  to  certain  persons  using  trade  and  commerce  as  cop»rt«** 
in  the  copartnership  name  and  firm  of  Livesey,  Hargreave,  and  Company,  and  w 
one  Nathaniel  Hingston  was,  at  the  time  of  the  drawing  of  the  said  instmnoA* 
shopkeeper,  and  carried  on  the  business  of  a  shopkeeper,  at  Falmouth,  in  tisW"^ 
of  Cornwall :  That  the  name  of  Nathaniel  Hingston,  subscribed  to  the  iiaid  i>^ 
ment,  was  the  hand-writing  of  the  said  Nath&niel  Hingston,  and  that  be  drtfr  "* 
same  as  agent  to  the  said  Livesey,  Hargreave,  and  Company :  That  Liveaefi  Hi^ 
greave,  and  Company,  used  to  send  down  to  the  said  Nathaniel  Hingston  blanlil)''' 
of  exchange  for  him  to  sign  as  the  drawer  thereof :  That  many  such  blank  bill*  wR 
sent  down  together :  That  when  they  were  returned  to  the  said  Livesey,  Hargn** 
and  Company,  they  filled  up  the  blanks  with  the  sum  to  be  paid,  and  the  nuwoi  v 
person  to  whom  the  same  was  to  be  payable :  That  when  the  bills  were  so  inn  ••■ 
filled  up,  they  were  carried  indiscriminately  with  other  bills  to  the  house  of  Th<»* 
Gibson  and  Joseph  Johnson,  the  defendants,  for  their  acceptance :  That  lan^' 
.  Hargreave,  and  Company,  give  Gibson  and  Johnson  advice  of  the  bills  so  '^^'^^ 
the  said  Nathaniel  Hingston :  That  such  bills,  indiscriminately  with  lie  said  fO" 
bills,  used  to  be  carried  two  or  three  timee  a  day  from  the  house  of  LiveBeT!  ""■ 
greave,  and  Company,  to  the  house  of  Gibson  and  Johnson  for  acceptance  and  *«• 
often  carried  wet :  That  the  acceptance  written  upon  the  bill  produced  ww  tie  ^ 
ceptance  of  the  defendants  Thomas  Gibson  and  Joseph  Johnson :  That  the  s>>> 
Robert  Booth,  upon  those  occasions,  used  to  see  the  defendant,  Johnson :  ThatuW' 
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Sargreave,  and  Company,  were  generally  indebted  to  the  defendants,  Gibson  and 
r<riu]iBon,  upon  tiie  balance  of  accounts,  for  cash  advanced  by  the  said  Gibeon  and 
Fohnson  to  the  said  Liveeey,  Hargreave,  and  Company :  That  the  defendants,  Gibson 
kxid  Johnson,  vere  covered  for  these  acceptances  by  bills  of  exchange  given  as  a 
lecuritiy  for  the  same,  but  tliat  the  said  biUs  so  given  as  a  security  have  not  been 
>aid :  That  no  such  person  as  William  Fletcher,  in  the  said  instrument  and  indorse- 
neiLt  named,  existed ;  and  that  the  name  William  Fletcher,  so  indorsed  on  the  said 
zistrument,  was  not  the  hand-vriting  of  any  person  of  the  name  of  William  Fletcher. 
^xud  the  said  Robert  Hunter  further  shews  in  evidence  to  the  jury  aforesaid,  by  one 
3t»phen  Barber,  a  witness  duly  sworn  in  that  b^ialf,  that  he  negociated  the  instru- 
n^t,  now  produced,  with  the  plaintiff,  Robert  Hunter;  that  he  carried  it  from 
Lii'Yeaey,  Hargreave,  and  Company,  to  get  it  discounted  for  them ;  and  that  he  told 
luB  said  Rob^  Hunter,  from  whom  he  came ;  that  the  said  Robert  Hunter  gave  him 
lie  value  for  the  said  instrument  in  money,  and  he  took  it  back  to  be  indorsed  by 
Ici-veseiy,  Hargreave,  and  Company;  and  tliat  it  was  in-£251]-dor8ed  by  Absalom 
Soodrioh,  by  procuration  of  Livesey,  Hargreave,  and  Company ;  that  the  said  instru- 
nent  had  been  accepted  by  Gibson  and  Johnson  before  it  was  carried  to  be  dis- 
counted ;  and  the  said  Thomas  Gibson  and  Joseph  Johnson  say,  that  the  aforesaid 
natters,  to  the  jurors  aforesaid,  in  form  aforesaid,  shewn  in  evidence  by  the  said 
Xobert  Hunter,  are  not  sufficient  in  law  to  maintain  the  said  issue  within  joined  on 
iie  part  of  the  said  Robert  Hunter,  and  that  they,  the  said  Thomas  Gibson  and 
Fofleph  Johnson,  to  the  matters  aforesaid,  in  form  aforesaid,  shewn  in  evidemce,  have 
lo  necessity,  nor  are  they  obliged  by  the  law  of  the  land  to  answer ;  and  this  they  are 
-otidy  to  verify :  Wherefore,  for  want  of  sufficient  matter  in  that  behalf,  shewn  in 
(vidence  to  the  jury  aforesaid,  the  said  Thomas  Gibson  and  Joseph  Jcdmson  pray 
uclgment,  and  that  the  jury  aforesaid  may  be  discharged  from  giving  any  verdict 
n  the  said  issue,  and  that  the  said  Robert  Hunter  may  be  precluded  from  having  his 
laad  action  against  the  said  Thomas  Gibson  and  Joseph  Johnson. 

S.  SHEPHERD. 

And  the  said  Robert  Hunter,  for  that  he  hath  shewn  sufficient  matter  in  main- 
enance  of  the  said  issue  in  evidence  to  the  said  jurors,  which  matter  the  said  Thomas 
3ibaon  and  Joseph  Johnson  do  not  deny,  nor  in  any  manner  answer  thereto,  prays 
udgment  and  his  damages,  by  reason  of  the  premises  to  be  adjudged  to  him. 

A.  CHAMBRE. 

Whereupon  it  is  told  to  the  jurors  aforesaid.  That  they  shall  inquire  what 
lainageB  the  said  Robert  Hunter  has  sustained,  as  well  by  reason  of  the  matter  shewn 
n  Evidence  as  aforesaid,  as  for  his  costs  and  charges,  by  him  about  his  suit  in  this 
lehalf  expended,  in  case  it  shall  happen  that  judgment  shall  be  given  upon  the  evi- 
lenoe  aforesaid  for  the  said  Robert  Hunter;  and  the  jurors  aforesaid,  upon  their 
laths  aforesaid,  thereupon  say.  That  if  it  shall  happen  that  judgment  shall  be  given 
or  the  said  Robert  Hunter  upon  the  evidence  aforesaid,  then  they  assess  the  damages 
>f  the  said  Robert  Hunter,  by  him  sustained  by  reason  of  the  matter  shewn  in  evi- 
lance  as  aforesaid,  besides  his  costs  and  charges  by  him  about  his  suit  in  this  behalf 
impended,  to  £521  7s.  and  for  those  costs  and  charges  to  408.  And  thereupon  tlie 
Kud.  jurors,  by  the  assent  of  the  said  parties,  are  discharged  from  giving  any  further 
rerdict  upon  the  premises.  And  thereupon  all  and  singular  the  premises  being  seen 
yy  the  said  court  of  our  said  Lord  tlie  King,  before  tlie  King  himself,  now  here  fully 
inderstood  and  considered,  it  seems  to  the  said  court  here,  tiiat  the  aforesaid  matter, 
x>  the  jury  aforesaid,  in  form  aforesaid,  shewn  in  evidence  by  the  said  Robert 
BCunter,  is  sufficient  in  law  to  maintain  the  said  issue  above  joined,  on  the  part  and 
jehalf  of  the  said  Robert  Hunter.  Therefore  it  is  considered  by  the  said  court  of  our 
Liord  the  King,  before  the  King  himself  here,  that  the  said  Robert  Hunter  doth  re- 
X>ver  his  aforesaid  damages,  by  tlie  jury  aforesaid,  in  form  aforesaid,  assessed  : 
'2621  &m^  B.180  £199  3s.  for  his  costs  and  chargesv  by  the  said  court  of  our  said  Lord 
he  King  now  here  adjudged  of  increase  to  the  said  Robert  Hunter  by  his  assent, 
irhich  said  damages  in  the  whole  amount  to  £722  10s.  and  that  the  said  Thomas 
Gl-ibson  and  Joseph  Johnson  be  in  mercy,  etc. 

In  Hilary  Term  1792,  this  demurrer  to  evidence  was  set  down  for  argument 
jefore  the  Court  of  King's  Bench,  but  it  being  the  understanding  of  both  parties  that 
Jie  same  was  to  be  brought  by  writ  of  error  before  the  House  of  Lords  for  ultimate 
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decision,  the  Court  of  King's  Bench  gave  judgment  for  the  defendant  in  aTot.vft 
out  argument. 

Upon  this  judgment  a  writ  of  error  was  brought,  retumaUe  in  parliameDt; ud 
the  plaintiffs  in  error  having  assigned  general  errors ;  and  the  defeDdaot  in  am 
having  pleaded  that  tliere  was  no  error  in  the  record  and  proceedings,  the  plailtift 
in  error  stated  (T.  Erskino,  F.  Bower)  the  following  reasons  wiiy  the  said  judga« 
should  be  reversed. 

First.  There  is  no  count  in  the  declaration  at  all  supported  bj  the  evidenccL 

As  to  the  first  count,  there  is  nothing  to  warrant  any  inference  or  pmump^ 
that  the  acceptors  of  the  bill  of  exchange  knew  the  payee  to  be  a  fictitious  penotn 
the  time  of  their  acceptance  of  the  bill ;  or  that  they  ever  meant  to  accept »  biilpn 
able  to  such  payee,  or  to  any  other  deecripticm  of  person  than  a  real  pajree,  «t  hk 
indorsee,  in  the  fair  and  usual  course  of  negociation.  The  allegations  in  tliefin 
count  of  the  declaration  are  wholly  destitute  of  proof,  and  it  would  be  nec«sfti7,iE 
order  to  support  Ihem,  to  presume  the  acceptors  to  be  parties  to  a  fraud  witto 
evidence,  and  contrary  to  the  eetaWished  rule,  that  every  thing  is  to  be  prwumedB 
have  been  fairly  done  until  proof  is  given  to  the  contrary. 

The  second  count  is  expressly  negatived  by  the  evidencei 

The  third  count  is  negatived  by  tiie  mere  inspection  of  the  instrument  praducai, 
which  purports  to  be  a  bill  payable  to  Fletcher  or  order ;  and  aJthou^  it  hss  \m 
determined  that  a  bill  purporting  on  the  face  of  it  to  be  payable  to  order,  mar.  ii 
particular  circumstances,  be  considered  as  a  bill  payaUe  to  bearer  ;  the  ease  in  iMci 
that  decision  was  made,  was  where  an  indorsement  had  been  made  by  the  driven, 
subsequent  to  the  indorsement  in  the  name  of  the  fictitious  payee,  and  vheretkt 
acceptor  was  privy  to  the  fact  of  the  payee  being  fictitious  at  the  time  of  the  tca^ 
ance  of  the  bill,  neither  of  which  circumstances  occur  in  tliis  case,  but  the  direct «» 
trary  appears. 

Tlie  fourth  count  depends  upon  the  same  reasoning  as  the  third,  and  onlj  difra 
from  it  by  drawing  a  supposed  inference  of  law,  which  will  not  follow,  if  die  up- 
ments  used  in  support  of  the  third  count  shall  be  thought  insufficient 

The  fifth  count  is  negatived  by  the  evidence,  in  the  same  manna-  as  the  third  ly 
the  mere  inspection  of  the  instrument  produced,  which  purports  to  be  a  bill  ^J^ 
to  Fletcher,  or  order,  and  indorsed  by  him  to  Livesey,  Hargreave,  and  CoiopMJ. 
and  by  them  [253]  to  the  defendant  in  error ;  and  not  a  bill  drawn  by  Liveeey,  Hh- 
greave,  and  Company,  payable  to  the  said  Robert  Hunter,  as  is  supposed  bytiesiid 
fifth  count. 

The  sixth,  seventh,  and  eighth  counts  are  wholly  negatived  by  the  evidence,  fm 
which  it  appears,  that  so  far  from  the  plaintiffs  in  error  having  engaged  iiaadi^ 
as  a  collateral  security  to  pay  an  antecedent  debt,  due  from  th^. drawers  of  tiu^ 
to  the  defendant  in  error,  they  had  actually  accepted  the  bill,  and  made  thenuehti 
liable,  (so  far  as  any  obligation  to  pay  the  bill  was  imposed  by  law  upon  thankp'*' 
vious  to  the  bill's  being  discounted  by  the  defendant  in  error,  and  were  tiwnu** 
if  they  are  bound  at  all,  the  principal  debtors^  to. whom  resort  must,  in  the  fir** 
stance,  be  made  for  pajmient,  before  the  defendant  in  error  had  acquired  any  inw* 
at  all  in  the  debt,  or  become  party  to  the  transaction. — If,  as  is  humbly  submi*^  •? 
the  plaintiffs  in  error,  they  were  not  liaUe,  under  the  circumstanoefl,  as  ptiwil* 
debtors,  they  could  not  be  liable,  as  collateral  securities,  for  a  debt  which  becu>«** 
from  the  drawer  to  tlie  defendant  in  error,  sufaeequent  to  the  acceptance. 

The  ninth,  tenth,  eleventh,  and  twelfth  counts  are  wholly  unsupported  by  pn* 
inasmuch  as  it  appears  that  so  far  from  the  plaintiffs  in  error  being  indebted  t»* 
drawers  of  the  bill,  (in  whose  place  the  defendant  in  error  is  supposed  to  stand,  u* 
through  whom  he  derives  his  claim),  the  plaintiffs  in  error  were  actually  in  adwi* 
to  the  drawers,  and  had  no  security  for  their  monies  so  lent,  but  bills,  which  hawi*' 
been  paid. 

Lastly.  On  the  supposition  (which  is  wholly  denied)  that  the  plaintiffs  in  «*' 
were  privy  to  tlie  payee  being  fictitious,  and  the  indorsement  being  made  in  * 
name  of  a  person  they  knew  not  to  exist,  and  that  they  ptit  the  bill  into  the  l*** 
of  the  drawers  that  they  might  negociate  it,  concealing  the  circumstance  of  Aep^ 
being  fictitious,  their  conduct  would  amount  to  a  direct  uttM-ing  of  a  fwF''^'*? 
intent  to  defraud  the  person  to  whom  such  bill  was  passed  in  circulstiwi.  aJiii  "* 
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'emedy  by  civil  action  would  be  merged  in  the  felony.  If  it  is  to  be  taken  that  the 
lefendant  in  error  was  acquainted  with  the  whole  transaction,  and  made  himself  a 
>arty  in  it  with  full  knowledge  of  all  the  circumstances,  it  is  submitted,  that  he  can- 
lot  entitle  himaelf  to  maintain  an  action  through  ttie  medium  of  an  instrument 
rhich,  at  the  time  he  received  it,  he  knew  to  be  a  forgery. 

The  defendants  in  error  suggested  (E.  Bearcroft,  J.  Mingay)  the  following  argu- 
nenta  for  the  affirming  the  judgment  of  the  Court  of  King's  Bench. 

First  The  plaintiffs  in  error  having  demurred  to  the  evidence  produced  in  sup- 
port of  tiie  action,  and  thereby  prevented  the  jury  from  finding  any  facts,  have 
rirtually  admitted  every  fact,  which  upon  the  evidence  the  jury  might  have  found  in 
Favour  of  the  defendant  in  error,  in  case  tlie  trial  had  proceeded  and  a  verdict  had 
tieen  given ;  and  on  the  other  hand,  no  intendments  but  such  as  are  absolutely  neoee- 
iary,  can  be  made  in  favour  of  the  plaintifis  in  error.  The  evidence  shews  the  de- 
fendant in  error  to  be  the  bona  [264]  fide  holder  of  the  bill  for  a  valuable  considera- 
tion, and  the  jury  might  upon  the  evidence  have  found,  that  the  plainti£Fs  in  error 
accepted  the  bill,  knowing  that  the  name  of  the  payee  was  fictitious ;  these  acts  there- 
fore may  be  assumed  in  considering  the  question  of  law,  but  no  act  of  forgery  can 
be  presumed,  so  as  to  raise  the  question,  whether  tlie  policy  of  the  law  will  suffer  an 
action  to  be  founded  upon  a  transaction  accompanied  with  forgery. 

Second.  The  defendant  in  error  being  a  fair  holder  of  the  bill  in  question, 
and  having  advanced  his  money  upon  the  faith  of  the  acceptance,  and  the  plaintiffs 
in  error  as  acceptors  sustaining  no  disadvantage  from  the  drawers  using  the  name 
of  a  fictitious  payee,  the  justice  of  the  case  as  between  the  parties  requires,  that  the 
acceptors  should  not  be  permitted  to  avoid  the  effect  of  Uieir  acceptance,  and  the 
rather,  as  they  may  be  intended  to  have  known  the  circumstances  rdating  to  the  bill 
and  its  indorsement. 

Third.  The  case  of  Gibson  and  Jolinson,  againtrt;  Minet  and  Fector,  lately  de- 
termined in  the  House  of  Lords  (see  ante,  vol.  2.  p.  48),  ito  a  decision  of  the  highest 
authority  to  prove,  that  the  bill  in  question  may  have  effect  against  the  acceptors  as 
a  bill  payable  to  bearer,  and  there  does  not  appear  to  be  any  material  distinction 
between  that  case  and  the  present. 

Fourth.  An  indorsement  has  the  effect  of  creating  a  new  bill,  and  the  indorser 
becomes  a  security  to  the  subsequent  proprietors  of  the  bill,  in  like  manner  as  the 
wig^nal  drawer ;  the  defendant  in  error,  therefore,  to  whom  this  bill  has  been  in- 
dorsed, by  Livesey,  Hargreave,  and  Company,  may  maintain  his  action  against  the 
acceptors,  as  being  the  real  payee  of  the  bill,  and  duly  so  constituted  according  to 
the  custom  of  merchants. 

Fifth.  If  the  instrument  could  not  take  effect  in  any  way  as  a  bill  of  exchange, 
then  the  money  which  was  paid  for  it,  was  advanced  without  consideration,  and  the 
persons  who  received  it  become  indebted  to  the  defendant  in  error,  for  the  amount. 
The  plaintiffs  in  error,  by  the  terms  of  their  acceptance,  promised  to  pay  this  debt, 
and  the  promise  being  founded  upon  a  valuaUe  consideration  proved  by  writing,  so 
u  to  comply  with  ttte  requisitions  of  the  statute  of  frauds,  may  entitle  the  defendant 
in  error  to  recover  upon  the  counts  in  the  declaration  which  apply  to  that  view  of  the 
case. 

CouKSBL  having  been  fully  heard  to  argue  the  errors  in  this  cause,  the  following 
questions  were  proposed  to  the  Judges. 

1.  Whether  upon  the  state  of  the  evidence  given  for  the  plaintiff  in  this  case,  it 
was  competent  to  the  defendants  to  insist  upon  the  jury  being  discharged  from  giv- 
ing a  verdict ;  by  demurring  to  tiie  evidence,  and  oUiging  the  plaintiff  to  join  in 
demurrer? 

2.  Whether  on  this  record  any  judgment  can  be  given? 

3.  In  case  no  judgment  can  be  given,  what  ought  to  be  the  award  ? 

On  these  questions  the  Lord  Chief  Justice  Baron  Eyre  delivered  the  unanimous 
opinion  of  the  Judges  (see  2  H.  Black.  Rep.  205-209) :  After  stating  the  general 
Q^2663-ture  of  a  demurrer  to  evidence,  and  its  application  to  the  present  case,  he 
stated  their  opinion  on  the  first  question  to  be,  "  That  upon  the  state  of  the  evidence  it 
was  not  competent  to  the  defendants  to  insist  upon  the  jury  being  discharged  from 
piving  a  verdict,  by  demurring  to  the  evidence,  and  obliging  the  plaintiff  to  join  in 
demurrer,  leithoiit  distinctjy  admitting  upon  the  record  every  fact  and  every  eon- 
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elution,  which,  the  evidence  given  for  the  plaintiff  conduced  to  prove."  To  tbeiecosd 
question  the  Judges  gave  it  s«  uieir  opinion,  "  Th&t  no  judgment  could  begiTtnoi 
tJiuB  record ;"  and  assigned  for  tlieir  reason,  that  the  examination  of  the  witaeMtbui 
been  conducted  so  loosely,  or  the  demurrer  had  been  so  ne^gentlj  framed,  that  dot 
was  no  manner  of  certainty  in  the  state  of  tihe  facts  upon  which  any  judgment  mqU 
be  founded.  To  the  third  question  they  answered,  on  the  authority  oiHaaami 
Wright  V.  Pmdar  (Al.  18.  Sty.  22),  thaSo  there  ought  to  be  an  award  of  a  venin  fttm 
de  novo :  the  issue  joined  between  the  parties  not  baring  in  effect  been  tried. 

It  wa«  ttxerefore  ordbrbd  ajid  adjudobd,  That  the  judgment  g^iven  in  the  Own 
of  King's  Bench  be  reversed :  And  that  the  said  court  do  award  a  nenire  foam  it 
novo,  and  proceed  according  to  law:  And  that  the  record  be  remitted,  etc.  (See 
MS.  Journ.  tub  anno  1793.) 


Case  3. — ^Thomas  Gibson  and  Joseph  Johnson, — ^Hatm/ti^ (in  Error);  Kmbt 
Hunter, — Defendant  (in  Error)  [2d  June  1794]. 

[Mews'  Dig.  ii.  1473.  See  Setvefl  t.  Burdick,  1884,  10  A.C.  99  ;  VaglioM  t.  Soii 
of  England,  1889,  23  Q.B.D.  258  (1891),  A.C.  107 ;  Glutton  v.  Attenbomt^ 
(1897),  A.C.  90.] 

A.  draws  a  bill  of  exchange  on  B.  payable  to  a  fictitious  payee  <»'  order,  sod  it' 
dorsed  in  the  name  of  such  payee,  which  B.  accepts.     In  an  action  bf  u 
inn.ocen.t  indorsee,  for  a  valuable  consideration,  against  B.  on  the  IhU,  in  order 
to  draw  an  inference  either  that  B.  at  the  time  of  his  acceptance  knev  tk 
name  of  the  payee  to  be  fictitious,  or  that  B.  had  given  an  authority  to  A.D 
draw  the  bill  in  question,  by  having  giv«i  a  general  authority  to  A.  to  dm 
bills  on  B.  payable  to  fictitious  persons,  evidence  is  admissible  of  img<iv 
and  suspicious  transactions  and  circumstances  relating  to  other  bills  bm 
by  A.  on  B.  payable  to  fictitious  payees  and  accepted  by  B.  though  none  if 
these  transactions  or  circumstances  have  any  apparent  relation  to  tlie  U 
in  question ;  and  though  none  of  them  prove  that  B.  accepted  any  of  tte 
other  bills  with  a  knowledge  that  the  payees  mentioned  in  them  were  fietitiiKa 
JuDOMBNT  of  tlie  Court  of  King's  Bmich  affibmkd. 
Thia  cause  came  on  to  be  tried  a  second  time  (in  consequence  of  the  renin  ^ 
novo,  awarded  in  the  former  appeal)  before  Lord  Kenyon,  at  Guildhall,  at  the  iHtitf 
after  Trinity  term  1793 ;  when  the  plaintiffs  in  error  tendered  a  bill  of  vxcefik^* 
his  Lordship's  directions  to  the  jury.     The  following  is  a  copy  of  the  record  : 
[266]  Plkas  before  our  Lord  the  King,  of  the  term  of  the  Holy  Trinity,  a  ik 
thirty-third  year  of  the  reign  of  our  Sovereign  Lord  George  the  Thitd.  by* 
Grace  of  God  of  Great  Britain,  France,  and  Ireland,  King,  Defender  of  dt 
Fai^  and  so  forth;  and  in  the  year  of  our  Lord  1793. 

See  the  case  immediately  preceding,  and  2  H.  Black.  Rep.  288-298. 

London,  S.S. — The  jury  between  Robert  Hunter,  by  his  attorney,  plaintil.*' 
Thomas  Gibson,  late  of  London,  merchant,  and  Joseph  Johnson,  late  of  tfao  *■* 
place,  merchant,  defendants,  of  a  plea  of  trespass  on  the  case,  is  respited  befoR**' 
Lord  the  King,  until  the  morrow  of  All  Souls,  wheresoever  the  King  shall  ihes )» <■ 
England,  unless  the  King's  right  trusty  and  well-beloved  Lloyd  ]U)rd  Kenjoi.^ 
Majesty's  Chief  Justice,  assigned  to  hold  pleas  before  the  King  himself,  ifatlB* 
come  on  Friday  Hie  21st  day  of  June,  at  the  Guildhall  of  the  city  of  London,  lo)*^ 
ing  to  the  form  of  the  statute  in  such  case  made  and  provide»d  for  default  ti  <" 
jurors,  because  none  of  them  did  appear :  therefore,  let  the  sheriffs  have  the  bed 
of  the  said  jurors,  to  make  the  said  jury  between  the  parties  aforesaid,  of  the 
aforesaid,  accordingly  the  same  day  is  given  to  the  parties  aforesaid,  there,  cto- 

Which  said  issue,  in  form  aforesaid,  joined  between  the  parties  aforesaid.  ttf\ 
wards,  to  wit,  at  the  sittings  of  niti  print,  held  at  the  Guildhall  of  the  city  oi\^ 
aforesaid,  in  and  for  the  said  city,  before  the  Right  Honourable  Lloyd  Lord  I«^ 
Chief  Justice  of  the  Court  of  our  Lord  the  King  himself,  William  Jones,  «»"|  '* 
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associated  to  the  said  Chief  Justice,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  on  Friday  the  2l8t  day  of  June,  in  the  thirty-third  year  of  the 
reign  of  our  said  Lord  the  now  King,  came  to  be  tried  by  a  jury  of  the  city  of  London 
aforesaid,  for  that  purpose  duly  impannelled  (that  is  to  say)  Francis  Vincent,  John 
Danvers,  John  Bourke,  George  Maltby,  Benjamin  Button,  John  Yeathard,  Thomas 
Lewis,  John  Nixon,  John  Wilkinson,  William  Harriman,  Joseph  Eemble,  and  John 
Hasken,  good  and  lawful  men  of  the  said  city  of  London,  at  which  day  came  there 
as  well  the  said  plaintiff  as  tiie  said  defendants,  by  their  respective  attornies  afore- 
said. And  the  jurors  aforesaid,  impannelled  to  try  the  said  issue  being  also  oome, 
were  then  and  there  in  due  manner  chosen  and  sworn,  to  try  the  same  issue,  and 
upon  the  trial  of  the  said  issue  so  had,  the  said  plaintiff,  in  maintenance  of  the  said 
issue,  so  joined  as  aforesaid,  on  his  part,  produced  to  the  jury  aforesaid,  a  certain 
paper  writing,  purporting  to  be. a  bill  of  exchange,  in  the  words  and  figures  follow- 
ing ;  that  is  to  say : 

£521  7s.  Falmouth,  11th  March  1788. 

Two  months  after  date  pay  to  Mr.  William  Fletcher,  or  order,  five  hundred  and 
twenty-one  pounds  7s.  value  received,  with  or  without  advice. 

Nathaniel  Kingston. 

To  Messrs.  Gibson  and  Johnson,  Bankers,  London.     No.  2068,  G.  and  J. 

[267]  And  upon  which  paper  writing  were  the  following  indorsements ;  that  is  tc  say, 
"WiUiam  Fletcher."  "By  procuration  of  Livesey,  Hargreave,  and  Company.  A. 
Goodrich."  And  the  said  plaintiff  thereupon  proved,  and  gave  in  evidence  to  the 
said  jury,  that  tiie  said  name  of  the  said  Nathaniel  Hingston,  purporting  to  be  sub- 
scribed to  the  said  paper  writing  so  produced  to  the  said  jury  as  aforesaid,  was  of 
the  proper  hand  writing  of  the  said  Nathaniel  Hingston,  and  that  tlie  said  Nathaniel 
Hingston  so  subscribed  the  same  paper  writing  as  the  drawer  of  tlie  same,  and  as  the 
agent  of  the  said  Livesey,  Hargreave,  and  Co.  in  the  said  declaration  mentioned, 
and  was  accustomed  to  draw  bills  of  exchange  for  them,  in  his  own  name,  as  their 
agent,  and  that  the  said  Nathaniel  Hingston  resided  at  Falmouth,  in  tlie  county  of 
Cornwall,  and  that  no  such  person  as  William  Fletcher,  tlte  supposed  payee,  in  the 
said  paper  writing  mentioned,  ever  existed,  and  that  the  name  of  William  Fletcher, 
contained  in  the  same  paper  writing,  was  merely  fictitious,  and  that  the  said  paper 
writing  so  subscribed  by  the  said  Nathaniel  Hingston,  and  before  the  same  was  in- 
dorsed with  the  name  of  "  A.  Goodrich,  by  procuration  of  Livesey,  Hargreave,  and 
Co."  and  also  before  the  letters  and  figures.  No.  2068,  and  the  letters  G.  and  J.  were 
subscribed  thereto,  was  sent  by  the  said  Livesey,  Hargreave,  and  Co.  being  the  same 
persons  mentioned  and  described  in  the  said  indorsement,  by  the  name  or  firm  of 
Livesey,  Hargreave,  and  Co.  to  the  said  defendants  for  their  acceptance,  who  accord- 
ingly accepted  the  same,  by  subscribing  thereto  the  said  letters  and  figures,  No.  2068, 
and  also  the  said  letters  G.  and  J.  as  the  initials  of  their  respective  surnames.  That  the 
indorsement  of  the  name  of  W^illiam  Fletcher  upon  the  said  paper  writing,  produced 
in  evidence,  was  made  by  a  clerk  of  the  said  Livesey,  Hargreave,  and  Co.  whose  name 
was  not  William  Fletcher.  And  that  the  said  bill  was  afterwards  indorsed  with  the 
words,  "  By  procuration  of  Livesey,  Hargreave,  and  Co.  A.  Goodrich."  by  the  said 
A.  Goodrich,  a  clerk  of  the  said  Livesey,  Hargreave,  and  Co.  for  and  by  procuration 
of  the  said  Livesey,  Hargreave,  and  Go.  and  paid  and  delivered  by  them  to  the  said 
plaintiff  for  a  valuable  consideration,  then,  paid  to  them  by  the  said  plaintiff   and 

THAT  TBB  SAID  PLAINTIFF  DID  NOT  KNOW  THAT  THB  PATBS  NAMED  IN  THE  8AID  PAPER 
WEITING  WAS  FICTITIOUS. 

And  the  said  plaintiff,  in  further  maintenance  of  the  said  issue  so  joined  as  afore- 
said, on  his  part,  and  to  shew  that  the  said  defendants  at  the  time  of  their  said 
acceptance  of  the  said  paper  writing,  either  knew  that  the  said  name  of  William 
Fletcher,  contained  in  the  same  paper  writing,  and  indorsed  thereon  as  aforesaid, 
was  a  fictitious  name ;  or  that  the  said  defendants  had  given  autiiority  to  the  said 
Livesey,  Hargreave,  and  Co.  to  draw  the  said  paper  writing  so  produced  to  the  jury 
upon  them,  the  said  defendants,  by  and  in  the  name  of  the  said  Nathanid  Hingston, 
their  said  agent,  expressed  therein,  to  be  made  payable  to  the  order  of  a  person  who 
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did  not  in  fact  exist,  and  whose  name  was  a  fictitious  name,  by  having  gittn  & 
general  authority  to  the  said  Livesey,  Hargreave,  and  Co.  [2&8]  to  draw  biDs  of 
exchange  upon  them  the  said  defendants,  by  and  in  the  name  of  the  said  Nathsnid 
Hingston,  their  said  agent,  expressed  therein,  to  be  made  payable  to  the  order  of 
persons  who  did  not  in  fact  exist,  and  whose  names  were  fictitious  names,  did  furdwr 
proTe  and  give  in  evidence  to  the  said  jury,  that  the  said  Livesey,  Hargreare,  and 
Co.  used  to  send  down  to  the  said  Nathaniel  Hingston,  at  Falmouth,  printed  forms  of 
bills  of  exchange,  upon  paper  duly  stamped  for  that  purpose,  with  blanks  tker«iD 
for  the  dates,  tiie  times  of  payment,  the  names  of  the  payees,  and  the  sums  to  be 
made  payable  therein,  to  be  signed  by  him  the  said  Nathaniel  Hingston,  who  used  to 
return  the  same  signed  by  him  the  said  Nathaniel  Hingston  accordingly  to  the  mi 
Livesey,  Hargreave,  and  Co.  who  then  filled  up  the  bills  so  returned,  according  to 
their  convenience,  with  the  dates,  the  times  ihej  were  made  payaUe,  the  psjes 
names,  the  greater  part  of  which  were  fictitious,  and  the  residue  real,  and  the  aoai 
for  which  they  were  to  become  payable ;  and  that  this  was  done  as  the  exigenciei  of 
tlie  house  of  Livesey,  Hargreave,  and  Co.  required.  That  whm  the  bills  were  thni 
filled  up  they  were  taken  to  the  defendants  for  acceptance ;  some  of  the  said  bills  wheo 
they  were  so  taken  for  acceptance  being  unindorsed,  and  others  of  such  bills  at  the 
time  they  were  so  taken  for  acceptance,  having  the  names  of  the  supposed  psreei  in 
«uch  bills  indorsed  upon  tlie  same  in  various  hand  writings.  That  this  happened  io 
a  great  variety  of  instances,  and  to  the  amount  of  £20,000.  That  the  said  bill  or 
paper  writing  produced  in  evidence,  although  dated  at  Falmouth,  was  not  in  fut 
filled  up  with  the  date,  the  time  of  payment,  the  name  of  the  payee,  or  the  sum  of 
money  therein  mentioned,  at  Falmouth,  but  in  London.  That  biUs  so  drawn  hj  Utt 
said  Natlianiel  Hingston,  and  dated  from  the  same  place,  were  frequently  carried  it 
several  different  times  on  the  same  day,  by  the  said  Livesey,  Hargreave,  and  Co.  to 
the  defendants  for  acceptance,  and  accepted  by  them  accordingly.  That  it  requires 
three  days  to  transmit  a  bill  from  Falmouth  to  London  by  the  post.  That  a  letter 
sent  from  Falmoutli  on  the  first  day  of  any  month,  would  not  by  the  post  reach  Lon- 
don until  the  fourth.  That  in  several  instances,  such  bills  drawn  by  tlie  said 
Nathaniel  Hingston,  as  from  Falmouth,  have  been  presented  by  the  said  Livesey. 
Hargreave,  and  Co.  on  the  second  day  after  the  date  of  them,  to  the  defendant*  fbr 
acceptance,  and  that  they  have  accepted  them  without  objection.  That  in  msBT 
instances,  bills  so  drawn  by  the  said  Nathanid  Hingston,  were  presented  by  the  ssid 
Livesey,  Hargreave,  and  Co.  to  the  defendants  for  acceptance  on  the  days  on  whirfi. 
by  the  course  of  the  post,  the  same  biUs  would  have  arrived,  if  sent  on  the  reapectiTC 
days  of  their  respective  dates,  but  before  the  hours  of  the  post's  arrival  on  titoae 
days,  and  that  they  were  accepted  by  the  defendants  without  objection.  Thst  a 
some  instances  such  bills  so  drawn  by  the  said  Nathaniel  Hingston,  were  carried  br 
the  said  Livesey,  Hargreave,  and  Co.  to  the  said  defendants  for  acceptance,  after  tite 
arrival  of  the  post  from  Falmouth,  and  [269]  other  bills  of  the  like  kind  were  carried 
by  them  to  the  said  defendants  for  acceptance,  at  different  times  afterwards  on  tbe 
same  day.  That  in  many  instances,  bills  so  drawn  by  the  said  Nathaniel  Hingftoa 
upon  the  said  defendants,  were  carried  by  tlie  said  Livesey,  Hargreave,  and  Ox  to 
tJie  said  defendants  for  acceptance,  upon  tixe  day  on  which  they  were  fiUed  up  by  tfe 
said  Livesey,  Hargreave,  and  Co.  the  instant  they  were  filled  up,  and  whilst  the  ink 
with  which  they  were  so  fiUed  up  has  been  wet.  That  the  house  of  the  said  LiTwer. 
Hargreave  and  Co.  where  the  said  bills  were  so  filled  up,  was  not  three  minutes  wsft 
from  the  defendant's  house.  That  this  was  the  general  course  of  dealing  between 
the  said  house  of  Livesey,  Hargreave,  and  Co.  and  the  defendants.  That  the  ink  hu 
been  apparently  so  wet  at  many  times  when  the  bills  were  so  delivered  for  aooeptacee 
at  the  house  of  the  said  defendants,  and  that  the  person  who  so  delivered  the  wdc 
bills  was  careful  in  carrying  them,  that  they  might  not  smear  from  the  ink's  beiK 
so  wet  as  aforesaid.  That  at  the  time  of  the  carrying  such  biUs  in  this  manner,  i 
was  very  apparent  that  the  signature  of  Nathaniel  Hingston  was  dry,  and  an  cli 
writing,  and  that  what  had  been  written  in  to  fill  up  the  bills  was  fresh  and  *e 
That  the  witnesses,  by  whose  testimony  the  said  plaintiff  gave  the  said  ervid«kce  t- 
the  said  several  instances  of  the  manner  of  presenting  and  accepting  the  said  hifc 
had  no  particular  memory  to  distinguish  the  bill  or  paper  writing  produced  i- 
evidence,  as  aforesaid,  from  the  rest  of  the  bills  presented  to  and  accepted  by  the  tsii 
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defendants,  as  aforesaid :  That  tb&  date  of  the  said  bill  or  paper  produced  in  evidence, 
the  name  of  the  pajee,  and  the  sum  therein  expressed  to  be  made  payable,  were  filled 
up  bj  a  clerk  in  tiie  said  house  of  the  said  Livesey,  Hargreave,  and  Company,  in 
London,  and  that  was  the  general  course,  before  described,  with  respect  to  tiie  other 
bills  tiiat  were  carried  by  the  said  Livesey,  Hargreave,  and  Company  to  the  said  de- 
fendants wet  for  acceptance.  That  the  defendants  paid  bills  under  these  circum- 
stances to  a  large  amount,  and  for  a  considerable  length  of  time. 

And  thereupon  the  counsel  of  the  said  defendants  did  then  and  there  object  to  the 
evidence  so  further  given  by  the  said  plaintiff  in  further  maintenance  of  the  said 
issue  so  joined,  as  aforesaid,  on  his  part,  and  to  prove  that  the  said  defendants,  at 
the  time  of  their  said  acceptance  of  the  said  paper  writing,  either  knew  that  the  said 
name  of  William  Fletcher,  contained  in  the  said  paper  writing,  and  endorsed  thereon, 
as  aforesaid,  was  a  fictitious  name,  or  that  the  said  defendants  had  given  authority 
to  the  said  persons  using  trade  and  commerce  in  the  name  or  firm  of  Livesey,  Har- 
greave, and  Company,  to  draw  the  said  bill  or  paper  writing,  so  produced  to  the 
jury,  upon  them  the  said  defendants,  by  and  in  the  name  of  the  said  Nathaniel  Hing- 
Bton,  their  said  agent,  expressed  therein  to  be  made  payable  to  tike  order  of  a  person 
who  did  not  in  fact  exist,  and  whose  name  was  a  fictitious  name,  by  having  given  a 
general  authority  to  the  said  Livesey,  Hargreave,  and  Company,  to  draw  bills  upon 
them,  the  said  defendants,  by  and  in  the  name  of  the  said  [260]  Nathaniel  Hingston, 
their  said  agent,  expressed  therein  to  be  made  payable  to  the  order  of  persons  who  did 
not  in  fact  exist,  and  whose  names  were  fictitious  names,  and  did  then  and  there 
insist,  that  the  same  evidence  ought  not  to  be  received,  or  left  to  the  consideration  of 
the  said  jury  in  that  behalf ;  and  prayed  the  said  Chief  Justice,  that  he  would  declare 
to  the  jury  aforesaid,  that  the  same  evidence  was  not  proper  evidence  to  be  received, 
or  to  be  taken  into  their  consideration  as  evidence  in  maintenance  of  the  said  issue 
on  the  part  of  the  said  plaintiff,  or  upon  which  they  could  find  that  the  said  defend- 
ants at  the  time  of  tiieir  said  acceptance  of  the  said  paper  writing,  either  knew  that 
the  said  name  of  William  Fletcher  contained  in  the  said  paper  writing,  and  indorsed 
thereon  as  aforesaid,  was  a  fictitious  name;  or  that  the  said  defendants  had  given 
authority  to  the  said  Livesey,  Hargreave,  and  Company  to  draw  the  said  bill  or  paper 
writing,  so  produced  to  the  said  jury,  upon  them,  the  said  defendants,  by  and  in  the 
name  of  the  said  Nathaniel  Hingston,  their  said  agent,  expressed  therein  to  be  made 
payable  to  the  order  of  a  person,  who  in  fact  did  not  exist,  and  whose  name  was  a 
fictitious  name,  by  having  given  a  general  authority  to  the  said  Livesey,  Hargreave, 
and  Company  to  draw  bills  of  exchange  upon  them,  the  said  defendants,  by  and  in 
tile  name  of  the  said  Nathaniel  Hingston,  their  said  agent,  expressed  therein  to  be 
made  payable  to  the  order  of  persons  who  did  not  in  fact  exist,  and  whose  names 
were  fictitious  names. 

Yet  the  said  Chief  Justice  did  then  and  there  declare  and  deliver  his  opinion  to 
the  jury  aforesaid,  that  the  said  evidence,  so  objected  to  by  the  counsel  of  the  said 
defendants  as  aforesaid,  was  proper  evidence  to  be  received  in  maintenance  of  the 
said  issue,  6n  the  part  of  the  said  plaintiff,  as  to  the  third  count  of  the  said  declara- 
tion (stating  the  bill  as  payable  to  bearer),  and  to  be  left  to  their  consideration  as 
evidence  in  maintenance  of  the  said  issue  on  that  count,  to  prove  that  the  said  de- 
fendants, at  the  time  of  the  said  acceptance  of  the  said  paper  writing,  either  knew 
that  the  said  name  of  William  Fletcher,  contained  in  the  said  paper  writing,  and  in- 
dorsed tiiereon  as  aforesaid,  was  a  fictitious  name;  or  that  the  said  defendants  had 
given  authority  to  tiie  said  Livesey,  Hargreave,  and  Co.  to  draw  the  said  bill  or 
paper  writing,  so  produced  to  the  said  jury,  upon  them,  the  said  defendants,  by  and 
in  the  name  of  the  said  Nathaniel  Hingston,  their  said  agent,  expressed  therein  to  be 
made  payable  to  the  order  of  a  person  who  in  fact  did  not  exist,  and  whose  name  was 
a  fictitious  name,  by  having  given  a  general  authority  to  the  said  Livesey,  Har- 
greave, and  Company  to  draw  bills  of  exchange  upon  them,  the  said  defendants,  by 
and  in  the  name  of  ^e  said  Nathaniel  Hingston,  their  said  agent,  expressed  therein 
to  be  made  payable  to  the  order  of  persons  who  did  not  in  fact  exist,  and  whose  names 
were  fictitious  names ;  and  that  if  the  said  jury  should  believe,  upon  that  evidence, 
thai  the  said  defendants  had  such  knowledge,  or  had  given  such  authority  to  the  said 
Livesey,  Hargreave,  and  Company,  they  might  upon  the  whole  evidence  find  their 
verdict  for  the  said  plaintif  upon  the  said  issue  so  joined  as  aforesaid,  as  to  the  said 
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third  count  of  the  said  de-l^Wiyelaration,  but  not  upon  any  of  the  other  oountB  con- 
tained in  the  said  declaration :  And  thereupon,  with  tiiat  direction,  left  the  same  to 
the  said  jury ;  and  the  jury  aforesaid  then  and  tliere  gave  their  verdict  for  the  said 
plaintiff,  as  to  the  said  third  count  of  the  said  declaration,  iritli  <£521  7b.  damageE, 
and  408.  costs ;  and  for  the  said  defendants  as  to  all  the  other  counts  in  the  stid 
declaration  mentioned. 

Whereupon  the  said  eounsd  for  the  said  defendants  did  then  and  there  except  U) 
the  aforesaid  opinion  of  the  said  Chief  Justice,  and  insisted  that  the  evidMioe  so  giToi 
as  aforesaid,  for  the  purpose  aforesaid,  and  which  had  been  so  objected  to  as  afore- 
said, was  inadmissible  to  maintain  the  said  issue  on  the  part  of  the  said  plaintiff : 
and  to  prove  tiiai,  the  said  defendants,  at  the  time  of  their  said  acceptance  of  the  said 
paper  writing,  knew  that  the  said  name  of  William  Fletcher  contained  in  the  ttid 
paper  writing,  and  indorsed  thereon  as  aforesaid,  was  a  fictitious  name;  or  that 
they  had  given  authority  to  the  said  Liveeey,  Hargreave,  and  Company  to  draw  &t 
said  bill  or  paper  writing,  so  produced  to  the  said  jury,  upon  them,  the  said  defend- 
ants, by  and  in  the  name  of  the  said  Nathaniel  Hingston,  their  said  agent,  expressed 
therein  to  be  made  payable  to  the  order  of  a  person  who  in  fact  did  not  exist,  and 
whoee  name  was  a  fictitioua  name ;  by  having  given  a  general  authoritT-  to  the  caid 
Liveeey,  Hargreave,  and  Company  to  draw  bills  upon  them,  the  said  defendants.  \k 
and  in  the  name  of  the  said  Nathaniel  Hingston,  ^eir  said  agents  expreeaed  theieiii 
to  be  made  payable  to  the  order  of  persons  who  did  not  in  fact  exist,  and  whoae  names 
were  fiotitious  names :  And  inasmuch  aa  the  said  several  matters  so  produced  and 
given  in  evidence  on  the  part  of  the  said  plaintiff,  and  by  the  counsel  of  the  said  d^ 
fendants  objected  to  and  insisted  on  as  not  admissible  in  evidence  on  the  trial  of 
the  issue  aforesaid,  do  not  appear  by  the  record  of  the  verdict  aforesaid,  the  said 
counsel  for  the  aforesaid  defendants  did  then  and  there  propose  their  aforesaid  a.- 
oeption  to  the  opinion  of  the  said  Chief  Justice,  and  requested  the  said  Chief  Justicx 
to  put  his  seal  to  this  bill  of  exceptions,  containing  the  said  several  matters  so  pro- 
duced and  given  in  evidence  on  the  part  of  the  said  plaintiff  as  aforesaid,  aooordin)! 
to  the  form-  of  the  statute  in  such  case  made  and  provided ;  and  thereupon  the  said 
Chief  Justice,  at  the  request  of  the  counsel  for  the  above-named  defendants,  did  put 
his  seal  to  this  bill  of  exceptions,  pursuant  to  the  aforesaid  statute,  in  such  case 
made  and  provided,  on  the  2l8t  day  of  June  aforesaid,  in  the  33d  year  of  the  reign 
of  his  said  present  Majesty. 

In  Michaelmas  term  1793,  the  court  of  King's  Bench  gave  judgment  for  the  de- 
fendant in  M-ror,  for  the  damages  so  assessed  by  the  jury,  and  his  costs  were  taxed 
at  ;£108  3s. 

Upon  this  judgment  the  plaintiffs  in  error  brought  their  writ  of  error ;  and  Lord 
Eenypn  personally  in  the  House  of  Lords  acknowledged  his  seal,  put  to  the  said  bill 
of  exceptions  pursuant  to  the  requisition  of  the  usual  writ  for  that  purpose. 

[262]  The  plaintiffs  in  error  assigned  the  common  errors,  and  the  defendant  is 
error  pleaded  in  nulla  est  erratum.  For  the  plaintiff  in  error  the  following  reasOBi 
were  adduced  (T.  Erskine,  F.  Bower)  why  the  judgment  of  the  Court  of  King's  Bencb 
should  be  reversed. 

Ist,  Because  the  evidence  excepted  to,  has  uo  relation  to  the  particular  bill  do* 
in  question,  and  doee  not  purpoi}  or  affect  to  apply  itself  to  such  bill,  and  it  is  im- 
possible that  the  facts  of  any  one  particular  transaction  can  legally  be  inferred  from 
circumstances  applying  wholly  to  others. 

2d,  Because  it  follows  as  a  consequence  from  the  first  reason,  that  even  if  it  had 
been  proved  that  the  plaintiffs  in  error  had  accepted  other  bills,  knowing  that  tbe 
supposed  payees  in  them  were  fictitious,  it  could  not  legally  be  inferred  from  thence, 
that  they  had  aetiud  knowledge  of  the  supposed  payee  being  fictitious  in  the  bil 
in  question. 

3dly,  Because,  if  the  evidence  excepted  to  was  not  legally  admissiUe.  and  to  be 
left  to  the  jury  as  evidence,  from  which  they  might  properly  infer  aetu-al  knowledge  is 
the  plaintiffs  in  error  of  the  bill  in  question,  being  made  payable  to  a  fictitaow 
payee,  it  cannot  be  admissible  to  prove  a  general  autlioisty  to  have  been  given  l^ 
the  plaintiffs  in  error  to  Livesey,  Hargreave,  and  Co.  to  draw  bills  up<Mi  thesn  par- 
able to  fictitious  payees,  inasmuch  as  a  general  authority  to  do  certain  acta,  where 
an  aetuai  authority  is  not  proved,  can  only  be  inferred  by  shewing  an  acquiesoeDee 
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of  the  person  supposed  to  have  given  such  authority,  in  other  acts  of  a  similar  nature, 
done  with  his  privity  or  consent ;  and  if  the  evidence  excepted  to  did  not  prove  anj' 
one  act  of  a  similar  description  with  that  in  question  to  have  been  done,  with  the 
privity  and  bj  the  consent  of  the  plaintiffs  in  error,  no  given  number  of  instances 
of  the  same  kind  can  be  proper  evidence  upon  which  to  presume  a  general  authority 
to  have  been  given  by  them  to  do  sych  acts.  Any  number  of  instances,  each  of 
which,  taken  singly,  proves  nothing,  can  never  prove  any  thing  when  taken  coILbc- 
tivdy;  and  if  the  evidence  eoccepteid  to  would  not  be  admissible  to  prove  that  the 
plaintiffs  in  error  had  accepted  any  single  bill  with  knowledge  that  the  payee  therein 
was  fictitious,  the  f>ermitting  it  to  be  offered  to  the  jury  as  evidence,  from  which  tliey 
mi^t  infer  the  fact  of  the  plaintiffs  in  error,  having  given  general  aaUlwrity  to 
Liveeey,  Hargreave,  and  Co.  to  draw  bills  upon  them,  payable  to  fictitious  payees, 
would  be  attended  witlk  this  absurdity,  that  tlie  fact  of  such  general  authority  would 
be  inferred  from  the  assumption  of  a  number  of  antecedent  facte,  when  tlie  evidence 
was  not  admissible  to  prove  the  existence  of  any  single  antecedent  fact,  from  a 
number  of  which,  the  fact  of  general  authority  was  to  be  inferred. 

For  the  defendant  in  error  the  following  arguments  were  used  (£.  Beatrcroft,  J. 
Mingay,  A.  Chambre),  to  show  that  the  judgment  of  the  Court  of  King's  Bench  ought 
to  be  ^rmed. . 

It  is  presumed  tliat  the  plaintiffs  in  error  mean  to  argue,  that  the  evidence  given 
at  the  trial,  to  prove  their  knowledge  that  the  [263}  payee  named  in  the  bill  in 
question,  was  a  non-existing  person,  or  that  the  house  of  Liveeey,  Hargreave,  and 
Company,  with  their  privity,  or  under  their  authority,  drew  bills  upon  them,  pay- 
able to  fictitious  payees,  ought  not  to  have  been  received,  as  neither  directly  proving 
the  facts  to  which  such  evidence  was  applied,  nor  raising  any  probability  or  pre- 
sumption of  the  existence  of  such  facts,  or  at  most  a  prolMbiliiy  or  presumption  so 
light  and  uncertain,  as  not  to  be  entitled  to  any  attention  in  a  court  of  law. 

The  defendant  in  error  humbly  submits,  that  it  is  competent  to  a  jury  to  find 
matters  of  fact,  without  direct  or  positive  testimony  of  ttiose  facts,  and  upon  circum- 
stantial evidence  only,  although  the  inference  or  conclusion  to  be  drawn  from  Uie 
circumstances  proved,  be  not  absolutely  certain  or  necessary. 

That  it  is  sufficient  if  the  circumstantial  evidence  be  such  as  may  afford  a  fair  and 
reasonable  presumption  of  the  facts  to  be  tried,  and  if  the  evidence  has  that  tendency, 
it  ought  to  be  received,  and  left  to  the  consideration  of  the  jury,  to  whom  alone  it 
belongs  to  determine  upon  tlie  precise  force  and  effect  of  the  circumstances  proved, 
and  whether  they  are  sufficiently  satisfactory  and  convincing  to  warrant  them  in 
finding  the  fact  in  issue. 

The  defendant  in  error  humbly  contends,  that  the  privity  or  autliority  attempted 
to  be  proved  has,  if  necessary,  to  support  the  verdict,  been  found  upon  circumstances 
affording  a  degree  of  probability  of  the  fact,  sufficiently  strong  to  entitle  the  defen- 
dant in  error  to  prove  those  circumstances,  and  submit  them  to  the  consideration  of 
the  jury,  as  a  ground  of  presumption. 

The  whole  of  the  bill  transaction  in  evidence  appears,  as  between  Livesey,  Har- 
^esve,  and  Company,  and  the  plaintiffs  in  error,  to  have  been  a  joint  concern  of 
those  two  houses,  merely  for  the  purpose  of  raising  money.  Though  the  extent  of 
the  negotiation  was  so  large,  there  is  no  evidence  to  shew  that  it  arose  out  of  any 
real  mercantile  transaction  between  them,  but  the  contrary  is  to  be  inferred  from  the 
whole  of  the  evidence  given.  The  irregularities  and  improprieties  in  the  manner 
of  making  the  bills,  are  such  as  would,  for  preserving  the  credit  of  the  drawers,  have 
been  carefully  concealed  by  them  from  the  persons  required  to  accept  such  bills, 
unless  those  persons  had  been  privy  to  the  whole  plan  of  the  negotiation,  and  the 
mode  of  conducting  it ;  but  the  evidence  which  is  objected  to,  proves  the  most  open 
and  undisguised  exposure  of  all  those  circumstances  to  the  view  and  knowledge  of 
the  plaintiffs  in  error. 

These  are  all  circumstances  hardly  reconcileable  with  any  other  supposition 
than  that  of  an  entire  privity  betwixt  Livesey,  Hargreave,  and  Company,  and  the 
plaintiffs  in  error ;  and  it  would  be  greatly  injurious  to  the  fair  purchasers  of  bills 
of  exchange,  and  a  great  encouragement  to  fraud,  if  such  circumstances  oould  not 
be  proved  against  an  acceptor,  and  that  the  acc^tor  mi^t  always  resist  the  per- 
formance of  his  engagements  when  Uiere  should  be  a  defect  of  positive  or  demons- 
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tratire  evidence  of  a  fact,  of  wMcbi  [264]  none  but  the  drawer  and  aco^tor,  di 
parties  interested,  might  have  a  full  knowledge. 

After  argument  by  counsel,  the  following  question  was  proposed  to  the  Judges  |is 
2  H.  Black.  Rep.  298.),  viz. 

^Vhether  the  circumstances  mentioned  in  the  bill  of  ej/oee-ptiont  be  sufficiad? 
relative  to  ihe  propositions  therein  also  mentioned,  viz.  that  the  defendants  in  u« 
action  knew  the  name  Fletcher  was  fictitious ;  or  that  the  defendant*  had  gi^t 
authority  to  Livesey  and  Co.  to  draw  bills  upon  them  the  said  defendants  pajsUei^ 
fictitious  payees ;  so  that  th^  ought  to  have  been  received  and  left  to  the  juir  u 
evidence  thereof? 

On  this  question  there  was  a  division  among  the  Judges,  who  delivered  tier 
respective  opinions  terixtim :  But  the  majority  of  them,  together  with  the  Loni 
Chancellor  and  Lord  Kenyon,  declared  that  they  thought  the  evidence  ought  to  lw» 
been  received  and  left  to  tie  jury. 

It  was  therefore  "  obdkrbd  and  adjudged,  that  the  judgment  given  in  tbeCout 
of  King's  Bencli  be,  and  the  sajne  is  hereby  affiri^^bd  ;  and  that  the  record  be  n- 
mitted  back  to  the  Court  of  King's  Bench.*  "     (See  MSS.  Joum.  tub  em.  1794.) 


Case  4. — Patrick  Rkid,  and  others, — Appellants ;  Archibald  and  Johx 
Coats, — Respondents  [2l8t  February  1794]. 

Where,  on  a  bill  of  exchange  being  dishonoured  and  protested,  a  freehlii!! 
was  received  by  the  holder  (accepted  by  new  parties)  at  an  additional  tecwitf. 
the  holder  is  bound  to  use  due  diligence  to  obtain  payment  of  this  latter  bill: 
And  in  a  case  of  grott  neglect  in  so  doing,  he  shall  not  recover  against  the  k- 
ceptor  or  indorsers  of  the  first  bill ;  though  the  acceptors  of  the  second  bil! 
become  bankrupts,  and  though  in  the  receipt  given  for  such  second  bill  n 
is  expressly  stated  to  be  agreed,  "  that  such  bill  was  in  no  respect  to  eionente 
the  acceptors  of  the  first  bill,  or  any  of  tJie  parties  thereby  bound,  until  actoi 
payment  thereof  made." 

Intbrlocutobs  of  the  Scotch^  Court  rkvbrskd. 

"  The  receipt  of  a  bill  or  note  implies  an  undertaking  from  the  receiTer.tii 
every  person  who  would  be  entitled  to  bring  an  action  on.  paying  it,  to  [2651 
present  in  proper  time,  the  one  where  neoessary  for  acceptance,  and  each  /w 
payment;  to  allov)  no  extra  time  for  payment;  and  to  give  notice  withiwi 
dday,  to  such  person,  of  a  failure  in  the  attempt  to  procure  a  pn^>er  nx^ 
tance  or  payment ;  and  a  default  in  any  of  these  i;pspect8  will  diachaip  cidi 
person  from  all  responsibility  on  account  of  a  non-acceptance  or  non-pajmest: 
and  make  the  bill  or  note  operate  as  a  satisfaction  of  any  debt  or  demand  Av 
which  it  was  given."     Bailey's  Bills  of  Exchange,  cap.  4. 

See  the  case  of  Nicholson  v.  GouttuU,  "  That  it  is  no  excuse  for  not  hayiM 
presented  a  note  in  time  for  payment,  etc.  that  the  defendants  indoneditto 
guarantee  a  debt  from-  the  maker." — 2  H.  Black.  Rep.   609.    In  th«t  a* 

*  Among  other  causes  which  originated  from  the  bankruptcies  of  tk»  ^ 
negociators  was  that  of  Curtit  et  at.  assignees  of  Gibson  and  Johnson,  v.  Chippe*^- 
trustee  (or  assignee)  of  M' Alpine  and  Co.  callico  printers,  near  Pertii  in  S«id»i|^= 
determined  by  the  House  of  Lords,  February  23,  1797 — A  system  of  bill-nepotiitiM 
had  been  agreed  upon  between  Gibson  and  Johnson  and  M' Alpine  and  Co.  which  n* 
extended  to  the  amount  of  £90,000  in  the  course  of  six  weeks..  On  both  ho"* 
becoming  bankrupts,  the  assignees  of  Gibson  and  Johnson  claimed,  as  holders  (>• 
M' Alpine's  bills  to  the  amount  of  £25,000  against  the  estate  of  M' Alpine.— Ind'"* 
of  dishonoured  bills,  accepted  by  Gibson  and  Johnson,  and  indorsed  by  M'Alpi»- 
also  claimed  against  M' Alpine's  estate  to  the  amount  of  £22,000  and  received  di"* 
ends  thereon. — M' Alpine's  assignees  insisted  therefore  that  this  £22,000  shouM  bf 
get  off  against  the  £25,000  claimed  by  Gibson  and  Johnson's  assignees ;  «^  "^ 
balance  only  proved  against  M' Alpine's  estate  by  Gibson  and  Johnson's  assignees.—'^ 
Courts  in  Scotland  decreed  accordingly ;  but  their  decision  was  reversed  by  the  Ho** 
of  Lords. 
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A.  being  in  insolvent  circumstances,  B.  undertcx^  to  be  a  security  for  a  debt 
owing  from  A.  to  C.  by  indorsing  a  promissory  note  made  by  A.  payable  to  B. 
at  the  house  of  D. — Ilie  note  was  accordingly  so  made  and  indorsed  with  the 
knowledge  of  all  the  parties. — Just  before  it  became  due,  B.  being  informed 
that  D.  had  no  effects  of  A.  in  his  hands,  desired  D.  to  send  tlie  note  to  him 
(B.)  and  said  he  would  pay  it^ — It  was  determined  that  C.  could  not  maintain 
an  action  against  B.  on  iJie  note,  without  fuming  uted  due  diligence  in  pre- 
senting the  note,  as  soon  as  it  was  due,  to  D.  for  paymmit,  and  in  giving  imme- 
diate notice  to  B.  of  the  nonpajrment  by  D.  for  B.  ha*  a  right  to  ins-igt  on  the 
ttrict  rule  of  law  respecting  the  indorser  of  note,  notxtnthgtanding  the  paHicitr 
lair  dreumttemces  of  the  eate."     See  also  statute  3  and  i  Ann.  c.  9.  sec.  7. 

The  appellants  Messrs.  James  Wilson  and  Co.  late  of  Glasgow,  merchants,  drew 
a  bill  of  exchange,  dated  January  28,  1784,  upon  the  appellants  Messrs.  Reid,  King, 
and  Co.  payable  at  the  house  of  Cumberland  Wilson,  esq.  Glasgow,  for  ^£400  at 
twelve  months  after  date.  This  bill  was  indorsed  by  the  appdlants  Messrs.  James 
Wilson  and  Co.  to  the  other  appellants  Messrs.  Wilson  and  Sons,  by  them  to  the  re- 
spondents, and  by  the  respondents  to  Archibald  Graham,  cashier  to  the  Thistle  Bank 
in  Glasgow,  who  protested  it  for  non-payment  when  it  became  due,  against  the  ac- 
ceptors, drawers,  and  indorsers,  in  consequence  of  which  the  respondents  paid  the 
amount  to  him. 

The  respondents  having  thus  become  creditors  to  the  appellants  Messrs.  James 
Wilson  and  Co.  for  the  sum  contained  in  the  bill,  immediately  applied  to  them  for 
payment ;  but,  at  this  period,  Ross  and  Butler,  merchants  of  Antigua,  being  indebted 
to  tlie  appellants  James  Wilson  and  Co.  to  the  extent  of  nearly  £3000  sterling,  Cum- 
berland Wilson  went  to  the  West  Indies  for  the  purpose  of  recovering  this  and 
several  other  sums  due  to  him  and  his  partners  in  that  country.  The  respondents 
knowing  this,  and  that  the  appellants  James  Wilson  and  Co.  could  not  command 
money  to  pay  the  bill  unless  it  should  be  recovered  in  the  West  Indies,  transmitted 
it  to  Ledwell  and  Scott,  as  their  attomies  there,  in  order  to  obtain  payment  from 
Cumberland  Wilson.  Upon  the  bill  being  presented  to  Mr.  Cumberland  Wilson  at 
Antigua,  he  at  once  told  Ledwell  and  Scott  iJiat  he  could  not  pay  it,  unless  lie  should 
be  enabled  to  do  so  by  recovering  his  money  from  Ross  and  Butler. 

The  .two  houses  of  Roes  and  Butler  and  Ledwdl  and  Scott  were  very  closely  con- 
nected together  both  by  relation  and  in  business ;  Ross  having  married  Scott's  sister, 
and  Butler,  Ledwell's  cousin;  and  Ledwell  and  Scott  being  likewise  securities  for 
Ross  and  Butler,  to  their  correspondents  Henry  Pearson  and  Ci>.  of  London,  for 
large  cargoes  of  goods  exported  to  them.  For  their  reimbursement,  Ross  and  Butler 
made  payment  to  them  of  the  money  they  collected  [266]  from  these  goods,  and  in- 
deed made  no  payment  to  any  one  without  their  knowledge. 

Hearing  then  that  Ross  and  Butler  were  so  considerably  indebted  to  James  Wilson 
and  Co.  Ledwdl  and  Scott  proposed  that  Cumberland  Wilson  should  give  them  an 
additional  security  on  behalf  of  their  constituents  the  respondents,  by  a  draft  on, 
Ross  and  Butler,  which  they  were  to  accept,  and  of  which  Ledwell  and  Scott  promised 
to  recover  payment,  as  indeed  they  could  be  under  no  difiSculty  of  doing,  considering 
the  footing  on  which  matters  stood  between  them  and  Roes  and  Butler.  That  this 
proposition  for  giving  this  draft  came  originally  from  Ledwell  and  Scott,  is  proved 
beyond  a  doubt  by  their  own  letter  to  the  respondents,  in  which  tliey  say,  "  We  pro- 
posed an  additional  security  by  a  draft  on  Messrs.  Ross  and  Butler  of  this  island, 
who,  we  iind,  are  indebted  to  Cumberland  Wilson  and  Co.  and  this  he  contented  to 
on  condition  of  our  taking  it  at  twelve  months," 

Accordingly  the  following  state  was  made  out,  shewing  tlie  amount  of  the  respon- 
dent's claim,  as  stated  by  their  attomies  Ledwell  and  Scott : 

Messrs.  James  Wilson  and  Co.  to  Archibald  and  John  Coats  of  Glasgow,  Dr. 

1786,  ^  £.     s.    d. 

January  28.  To  your  draft  on  Messrs,  Reid,  King,  and  Co.  of  New  York, 
dated  the  28th  of  January  last,  at  twelve  months  date,  in- 
dorsed to  us,  and  accepted  by  tliem,  payable  in  Glasgow     400     0     0 
To  charges  of  protest  for  non-payment  0  11   10 


Carry  forward 400  11   10 
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£  li 

1785,  Brought  forward 400111! 

August  1.     To  interest  from  tlie  28th  of  January  1785,  to  the  lit  of 

August,  is  nineteen  months,  at  five  per  cent,  per  annum     31  \i  i 


Hi  it 
To  commission  for  recovering  and  remitting  at  five  per  cent     !1  li « 


I 


45}  Hi 


For  this  sum  a  bill  of  the  folloving  tenor  was  drawn  by  Cumberland  WiboLiaJ 
accepted  by  Ross  and  Butler:  "  Antigua,  August  1,  1785.  Twelve  mont/u after kt. 
pay  to  Archibald  and  John  Coats,  of  Glasgow,  or  their  order,  the  sum  of  £iii  Ihii 
sterling  money  of  Great  Britain,  and  charge  it  to  account  of  (signed)  Cumbay 
Wilson  and  Co.  (Addressed)  To  Messrs.  Ross  and  Butler,  merchants,  in  AntigO' 
Accepted  (signed)  Ross  and  Butler." 

And  Uiis  acceptance  being  delivered  to  Ledwell  and  Scott,  they  gave  a  receipt^ 
the  same  in  the  following  terms  to  Mr.  Wilson  :  "  Antigua,  August  1, 1785.  Boaw 
from  Cumberland  Wilson,  [267]  esquire,  partner  in  the  house  of  Meears.  James Wil« 
and  Co.  his  draft  of  this  date  on  Messrs.  Ross  and  Butler  for  the  sum  of  £453  \kii 
sterling,  and  accepted  by  them,  payable  in  this  island,  at  twelve  months  date;Tl» 
bill  is  received  a«  an  additional  security  for  the  said  protested  bill ;  hut  by  aft» 
agreement,  it  ig  in  no  respect  to  exonerate  the  acceptors,  or  any  of  the  partUi  («™j 
hound,  vmtil  actual  payment  thereof  is  made.  (Signed)  L.  and  S.  sttornieB  for  l 
and  J.  Coats." 

Mr.  Cumberland  Wilson  being  now,  and  having  been  for  a  congideraUetimep* 
in  North  America,  the  appellants  have  not  had  access  to  the  original  receipt,  wd  is- 
deed,  owing  to  the  same  cause,  they  labour  under  many  other  disadvantage*  ia  p^^ 
of  information.  The  above  is  taken  from  a  copy  of  the  receipt  produced  bf  the » 
spondents,  subjoined  to  which  is  a  note,  "  That  in  case  the  said  bill  for  £400,  ^ 
charges  and  interest,  should  be  paid  by  thp  drawers,  indorsers,  or  acceptors,  m  u* 
gow,  on  or  before  the  1st  day  of  August  1786,  (the  time  when  Rosa  and  Butlers  »■ 
became  due),  conformaUe  to  an  agreement^  which  (by  Mr.  Wilson's  infonnation)"' 
made  by  A.  and  J.  Coats  at  Uie  time  of  drawing  said  bill,  and  by  which  an  indnl^ 
was  to  be  given  to  the  1st  day  of  August  1786,  if  required ;  then  it  is  agreed  tint* 
charge  of  £21  128.  3d.  above  stated  for  commission,  shall  be  refunded  bf  A-"""' 
Coats." 

The  above  bill,  being  thus  given  on  the  1st  of  August  1785,  about  the  end  of  D*^ 
ber  in  that  year,  Mr.  Wilson  went  to  some  of  the  other  islands    He  ''*''|'?*L 
Antigua  in  April  following,  and  on  the  5th  of  May  he  settled  all  accounts  vitti  >>* 
and  Butler,  giving  them  credit  for  the  draft  he  hail  given  to  Ledwdl  and  Scott. 
the  same  time  he  obtained  from  Ross  and  Butler  the  security  of  a  Mr.  Eal»'* 
balance  due  to  him  and  his  partners,  being  £1916  139.  Id.  which  security  »** 
James  Wilson  and  Co.  assigned  to  a  Mr.  Ale;xander  Rymer,  who  afterwards  WJ 
ceived  the  whole;  so  tliat  had  Cumberland  Wilson  had  the  smallest  reason  ^^^^ 
that  Ledwell  and  Scott  would  not  have  taken  efiectual  caj-e  to  demand  the  p«J^ 
of  his  bill  when  it  became  due,  there  would  not  have  been  any  difficulty  '■'^S 
Mr.  Eales's  security  for  that  as  well  as  the  rest,  by  which  he  would  hare  been  p*J^ 
sure  of  the  whole.     Confident  however  that  this  money  would  be  paid,  as  I^r^u. 
Scott  had  so  many  better  opportunities  of  procuring  money  from  Ross  and  Bntw 
any  one  dse,  Cumberland  Wilson  gave  himself  no  further  trouble  about  i^i  ""^'^  - 
could  he  have  required  Eales  to  become  security  for  it,  as,  in  what  had  pu*^ 
longer  considered  himself  or  his  partner<B  as  creditor  for  that  sum.  ^j 

Having  made  this  settlement  with  Roes  and  Butler,  Cumberland  Wilson  re^ 
to  Scotland  in  August  1786 ;  from  which  time,  till  about  the  middle  or  ^^\^ 
of  the  year  1789,  (a  period  of  full  three  years,)  neither  he,  nor  any  of  ''''f^ 
originally  liable  for  ibe  payment  of  the  bill  to  the  respondents,  ever  l'*"  '"T 
word  of  its  not  being  discHiarged  by  the  above  draft  on  Boss  and  [268]  But'"'' 
it  is  without  controversy,  remained  solvent,  and  continued  to  go  on  in  '""'"^a 
only  when  it  became  due,  but  for  two  years  after.  From  this  silence  they  o*'^' 
concluded  that  it  was  paid. 
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Even  this  is  not  all,  for  independently  of  the  intimate  connection  which,  it  hfts 
>eeii  stated,  subsisted  between  the  houses  of  Ledwell  and  Scott,  and  Ross  and  Butler, 
he  fact  is,  that  Ledwell  and  Scott,  for  the  security  of  their  engagements  to  Henry 
*earBon  and  Co.  on  Ross  and  Butler's  account,  received  the  whole  of  Ross  and  Butler's 
»llections  for  the  year  1786,  to  a  v&ry  large  amount;  from  which,  if  they  had  been 
o  inclined,  they  might  have  received  every  sixpence  of  Cumberland  Wilson's  draft 
»  the  respondents  ^eir  constituents,  as  indeed  it  was  their  duty  to  have  done,  es- 
}eciiJly  as  they  'were  apprized  of  the  settlement  m.  1786,  between  Cumberland  Wilson 
aid  Roes  and  Butler ;  tir  Scott  himself  being  the  person  to  whom  the  bonds,  granted 
yf  them  and  Mr.  Ealee  their  surety,  were  delivered,  as  attorney  for  Mr.  Brymer ;  at 
rhich  time  Mr.  Wilson  might  have  gotten  this  bill  included  in  the  security  then 
pven,  and  most  undoubtedly  would  have  done  so,  had  not  Scott  assured  him  that  he 
irould  take  care  to  receive  the  money  when  due,  and  remit  it  to  the  respondents. 

It  was  not  therefore  without  considerable  surprise  that  the  appellants  found  a 
lemand  made  upon  them  for  the  original  bill  of  £400  l^  the  respondents,  in  the 
rear  1789.  The  demand  not  being  complied  with,  the  appellants  were  cited  at  the 
mtance  of  the  respondents  in  the  present  action,  in  November  1789,  concluding  for 
payment  of  the  principal  sum  of  £400,  with  interest  thereon  from  the  28tii  of 
Fanuary  1785,  without  talcing  any  notice  of  Roes  and  Butler's  bill,  which  hath  never 
ret  been  produced. 

This  action  came  in  course  of  the  rolls  before  Lord  Dreghom,  who  was  pleased, 
'November  20,  1790,)  after  hearing  counsel,  to  pronounce  the  following  interlocutor : 
— "  The  Lord  Ordinary  having  heard  parties  procurators,  before  answer,  ordains  the 
pursuers  to  give  in  a  condescendence  of  the  facts  they  aver  in  support  of  their  libel, 
Ukd  that  between  and  next  calling." 

From  this  interlocutor  it  was  suggested  by  the  appellants,  that  the  Lord  Ordinary 
waa  of  opinion  that  it  was  incumbeiit  on  the  pursuers  to  account  for  the  conduct  of 
Sheir  attorniee  in  Antigua ;  and  the  condescendence  was  evidently  ordered  with  a  view 
Ihat  they  should  therein  explain  what  steps  had  been  taken  by  their  attomies  for  the 
recovery  of  the  money  previously  to  the  failure  of  Roes  and  Butler ;  but  nothing  of 
this  kind  was  attempted  in  the  condeeoendenoa  The  pursuers  rested  their  plea 
oaerely  upon  two  points:  1st,  An  argument  in  law,  that  the  bill  on  Ross  and  Butler 
liaving  been  given  only  as  an  additional  security,  neither  the  puriuers  nor  their  at- 
tomieg  were  hound  to  use  any  sort  of  diligence;  and  therefore  it  was  of  no  oonse- 
ijuence  whatever  degree  of  neglect  there  might  have  been  in  not  recovering  payment 
of  it.  2d,  An  allegation,  in  point  of  fact,  that  the  appellants  Messrs.  Wilsons  actually 
received  the  sum  in  the  bill  libdled,  from  the  other  appellants,  Messrs.  Reid,  King, 
[269]  and  Co.  for  the  purpose  of  paying  the  respondents.  This  averment  passed 
tmnoticed  in  answers  and  duplies  afterwards  given  in  for  the  appellaats,  owing  to  a 
want  of  information  on  the  subject,  occasioned  by  the  death  of  Mr.  Paterson,  writer, 
in  Kilmarnock,  who  was  agent  for  the  appellants  in  the  country.  But  it  now  turns 
rat  to  have  been  a  mere  misrepresentation,  as  will  be  riiewn  hereafter.  To  this 
accident  however  the  appellants  principally  impute  the  misfortune  of  having  the 
Lord  Ordinary's  opinion  against  them,  on  advising  condescendence,  answers,  replies, 
and  duplies,  the  interlocutor  being  expressed  in  the  f (blowing  terms: — "Having 
ronsidered  the  condescendence,  etc.  and  having  particularly  considered  that  the  pur- 
raers  did,  by  their  attomies,  Ledwell  and  Scott^  demand  payment  of  the  bill  in  ques- 
tion (i.e.  the  bill  now  pursued  on)  when  due  from  the  defenders,  who  were  then  unaUe 
to  pay  the  same;  and  that  the  said  attorniee  did  receive  from  them  anothra:  bill  on 
Boss  and  Butler  for  the  amount,  interest,  charges,  and  commission,  as  an  additional 
security,  and  under  an  express  declaration,  that  it  was  in  no  respect  to  exoner  all 
the  acceptors,  or  others  bound,  until  actual  payment ;  and  this  was  so  received  by  said 
attorniee  without  any  communication  with  their  constituents,  and  at  the  request  and 
for  the  accommodation  of  the  defenders;  and  having  further  and  separaHm  con- 
sidered what  is  stated  in  the  condescendence,  with  regard  to  the  transaction  between 
Reid,  King,  and  Co.  and  the  other  defenders,  the  Wilsons ;  and  that  no  notice  is  taken 
thereof  in  the  answers,  nor  even  in  the  duplies,  although  the  defenders  were  called 
upon  in  the  replies  to  speak  to  it ;  and  it  was  therein  averred  that  the  defenders,  the 
Wilsons,  got  the  sum  in  tlie  bill  to  pay  to  the  pursuers;  repels  the 
defences;  finds  the  defenders  liable  in  tlie  sum  libelled,  and  decerns;  finds  th«n 
liable  iu  expences;  modifies  the  sam^s  as  hitherto  incurred,  to  £10  starling;  and  de- 
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cerns  against  them  for  that  sum,  and  the  expence  of  extract."     To  Hui  intedoec? 
the  Lord  Ordinary  adhered,  by  refusing  a  representation  and  answers  of  tills dite. 

The  appellants,  dissatisfied  with  the  interlocutors  aboye-mentioned,  praesttdi 
reclaiming  petition,  which  the  whicde  Court  were  pleased  to  refuse  without  umi 
(Dec.  13,  1791.) 

The  appellants  presented  a  second  petition  to  the  like  effect;  but  theCotntin 
pleased  to  refuse  the  desire  of  this  petition  also,  and  to  adhere  to  their  former  iili 
looutors.     (January  17,  1792.) 

The  appellants  conceiving  themselves  to  be  greatly  aggrieved  by  the  ti»  iil»- 
locutors  of  the  Lord  Ordinary,  and  by  the  two  interlocutors  of  the  whole  Court  ibw 
recited  or  referred  to,  appealed  from  the  same  to  the  House  of  Lords;  mi  mi 
(J.  Anstruther,  W.  Adam)  the  fdlowing  reasons  why  the  interlocutors  iboldlt 
reverted : 

Ist,  It  is  clear  that  Ledw^  and  Scott  were  the  attornies  of  the  respondents;  tip 
describe  themsdves  as  such  in  the  receipt  which  they  gave  for  the  bill  upon  Rwiai 
BuUer ;  a  copy  of  that  receipt^  it  must  necessarily  be  presumed,  was  shevm  totieR' 
spondents ;  (270]  tihe  respondents  recognized,  approved,  and  confirmed  their  ad  It 
is  not  now  therefore  competent  to  the  respondents  to  deny  that  Ledwell  and  Soottsdjd 
in  that  character,  or  to  allege  that  they  exceeded  th»  extent  of  their  oomimjae. 
Supposing,  indeed,  that  they  had  gone  beyond  the  scope  of  their  commisNOii,  tb 
appellants  are  not  to  suffer  on  that  account.  It  is  admitted  that  Ledvell  and  Sffit 
had  power  to  treat  with  Cumberland  Wilson  ;  the  extent  of  that  power  Cumberid 
Wilson  could  not  possibly  know :  If  the  attornies  abused  the  confidence  repo«i  a 
them,  if  they  exceeded  the  bounds  of  that  authority  which  was  given  them,  their » 
ployer  must  be  the  sufferer ;  where  one  of  two  innocent  persons  must  sustain  1 1» 
from  the  misconduct  of  a  third  person,  it  must  fall  upon  him  who  originallj  ass* 
duced  such  third  person. 

2dly,  There  is  a  strong  legal  presumption  that  the  bOl  upon  Ross  and  Butietk* 
been  satisfied.  The  length  of  time  whidi  elapsed  between  the  time  when  the  Ull  be- 
came payable,  and  that  of  giving  notice  of  its  being  dishonoured ;  the  relation  iB*Mii 
tiie  holders  stood  to  the  acceptors,  Ross  and  Butler ;  the  holders  themselTes,  na 
trained  in  the  habits  of  business,  and  well  acquainted  with  all  the  forms  of  it;tiw 
circumstances  leave  little  room  to  doubt  but  that  the  bill  has  been  paid,  or  in  »iiie«; 
settled. 

3dly,  But  supposing  the  bill  not  to  have  been  satisfied,  it  is  eetaUidied  l»w,  *» 
the  holder  of  a  hill  mu»t  demand  payment  of  it  immediately  aa  it  beeomei  dtit;  ttij 
that  he  must  take  the  earliest  opportunity  of  informing  the  indorser,  or  driW."'' 
its  dishonour,  otherwise  he  will  lose  his  recourse.  In  the  present  case  it  does  oR 
appear,  nor  is  it  even  pretended,  that  any  demand  was  made  at  the  time  of  thebffli 
becoming  due,  nor  indeed  at  any  time  after ;  no  notice  at  all  was  taken  of  it  forneuj 
three  years,  not  tiU  tJie  insolvent  circumstances  of  the  acceptors,  Ross  and  Bma- 
rendered  it  impossible  to  take  any  measures  for  recovering  the  payment  of  it  «"* 
them.  The  respondents,  therefore,  by  their  lacheg,  or,  which  is  the  same  thiuft  f 
the  laches  of  their  agents,  home  mad*  the  bill  t}ieir  own,  and  have  forfeited  »fl  »^ 
upon  the  appellants.  And  the  wisdom  of  the  law  in  requiring  this  diligaM*^* 
holder  was,  perhaps,  never  more  manifest  than  upon  the  present  occasion,  sinw"* 
bill  had  been  presented  in  the  regular  course,  there  is  no  reason  to  doubt  b«»» 
it  would  have  been  honoured,  as  Ross  and  Butler  were  at  that  time  solvent,  anat* 
tinued  so  for  two  years  after.  From  the  negligence  of  Ledwell  and  Scott,  thei«<«^ 
the  appellants  have  sustained  an  actudl  losa  ^ 

Objection.  But  it  has  been  objected,  and  so  the  interlocutor  seems  to  say,  ^^ 
bill  upon  Ross  and  Butler  having  been  received  only  as  an  additional  ««flifl<y.  "^ 
under  an  express  declaration  that  it  was  in  no  respect  to  exonerate  the  s***?*"^ . 
others  bound  in  the  other  bill,  until  actual  payment  was  made,  the  argument  an 
from  neglect  to  use  proper  diligence  upon  it  can  have  no  weight 

[271]  Answer.  But  surely  there  can  be  no  difference  between  a  bill  ^'"'."V, 
mittance  from  one  correspondent  to  another,  w  given  as  an  additions^  securitjW 
debt     The  bill  ha*  tiie  same  properties,  and  the  same  obligations  attach  «/»» 
holder  with  respect  to  it,  in  the  latter  case  as  in  the  former.     Where  a  bill  is  renu 
to  another,  as  in  tlie  present  instance,  as  a  security  for  one  that  has  been  dishMBW**- 
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tJUie  bill  does  not  therefore  cease  to  be  a  negotiable  instrument,  nor  is  it  discharged 
>f  the  rules  required  in  negotiation :  The  correspondent  takes  it  only  in  security, 
because  he  would  otherwise  lose  the  remedy  which  he  has  against  the  obligants  in  the 
lishonoured  bill;  but  no  greater  latitude  it  allowed  him  in  the  temu  of  negotiation 
wilih.  respect  to  this  bill  than  with  reeptect  to  the  other.  The  receipt,  in  the  present 
iHae,  ao  far  aa  it  goes,  makee  no  alteration  in  the  properties  of  the  bill ;  it  cmly  de- 
3la.T«s  tiiat  the  bill  is  not  to  relieve  the  drawer  from  an  anteoedemt  debt  till  actual 
pa.3rDa.ent  is  made ;  it  doet  not  toy  that  the  indorsees  are  not  to  be  bound  by  the  usual 
"-ulea  of  negotiation.  But  supposing  that  the  giving  of  a  bill  in  security  were  not  to 
3e  considered  as  making  the  holder  liable  to  the  diligence  generally  required,  the 
niscliief  to  the  commercial  world  would  be  enormous;  merchants  would  be  deprived 
>f  th&t  early  notice  of  the  state  of  the  claims  that  can  be  made  upon  them,  which  is 
K>  essential  to  business.  And  where  there  are  several  indorsers  upon  a  bill,  and  the 
>a«t  indorses  in  security  only,  can  it  be  imagined  that  the  holder,  who,  as  such,  is 
:lie  only  person  who  can  protest  for  non-payment,  and  intimate  the  dishonour,  could 
oe  excused  for  neglect  of  due  negotiation,  or  pret^oe  that  he  was  only  an  indorsee  in 
security,  when  he  must  infallibly  know  that  this  neglect  will  deprive  the  last  in- 
lorser  of  his  recourse  against  the  drawer  and  all  former  indorsers?  To  tolerate  such 
3L  ^va-nton  destruction  of  the  property  of  another,  would  not  only  be  repugnanit  to 
avery  idea  of  property  in  mercantile  conduct,  but  even  to  the  first  principles  of 
oatural  justice  and  equity.  But  if  there  were  any  doubt  of  this  obligation  to  nego- 
biatte  &  bill  in  security  and  to  use  exact  diligence  where  the  parties  live  in  the  same 
places  yet  surely  there  can  be  no  such  doubt  where  the  bill  is  remitted  to  a  foreign 
placet.  Where  the  person  who  has  given  tiie  bill  is,  perhaps,  one  thousand  miles  dis- 
bant  from  the  place  where  it  is  payable ;  there  must  necessarily  be  an  implied  con- 
tract that  the  holders  shall  negotiate  duly ;  and  therefore,  as  they  take  the  draft  in 
security,  they  must  be  presumed  to  undertake  the  trust  and  charge  of  negotiating 
it,  &B  it  cannot  be  otherwise  negotiated. 

4thly,  But  even  supposing  the  holders  of  a  bill  in  security  to  be  in  general  not 
liable  for  any  neglect  whatever,  stiU  there  are  some  circumstances  which  would  render 
the  respondents  accountable  for  the  amount  of  this  bill.  Ist,  Led  well  and  Scott 
kxierw  that  Cumberland  Wilson,  in  settling  with  Ross  and  Butler,  took  security  for  the 
t>aJance  remaining  due  to  him  and  his  partners,  after  deduction  of  the  bill  which  he 
had  some  mon^s  before  drawn  in  favour  of  tiie  respondents,  one  of  them  being  a 
pajrty  to  the  transaction :  And  they  further  knew,  that  after  he  had  settled  with  Ross 
stud  [272]  Butler  in  this  manner,  he  returned  to  Britain  a  short  time  before  the  bill 
he  had  drawn  in  their  favour  became  due,  leaving  no  person,  except  themselves,  who 
Qould  possibly  attend  to  it.  From  all  which  it  is  evident,  that  it  must  have  been 
tinderstood  between  the  parties,  that  LedweU  and  Scott,  who  received  the  bill,  were 
also  to  pay  attention  to  the  recovery  of  it,  and  that  it  was  given  them  on  these  terms. 
2d,  LedweU  and  Scott  were  not  guilty  merely  of  neglect;  their  conduct  amounts  to  a 
positive  wrong  done  to  the  appellants,  they  having  recovered  large  sums  of  Ross  and 
ButJer  after  this  bill  became  due,  which  they  applied  wholly  to  rdieve  themselves  of 
debts  for  which  th^  were  bound,  but  did  not  apply,  at  least,  it  is  now  pretended  by 
the  respondents  that  they  did  not  apply,  any  part  they  so  received,  in  payment  of 
this  bill,  which  was  lying  in  their  hands  past  due ;  and  idl  the  while  they  said  nothing, 
l>u't  left  those  concerned  to  suppose  that  the  bill  was  paid.  3d,  It  is  to  be  observed, 
Jiat  the  respondents,  or  their  attornies  for  them,  took  a  sum  in  name  of  eommisgion 
for  receiving  the  money  for  Ross  and  Butler,  as  appears  from  the  eftAte  above  set 
forth,  which  was  produced  by  the  respondents,  and  transmitted  to  them  by  LedweU 
itnd  Scott  in  August  1785,  when  the  biU  was  given.  This  therefore,  independently 
}f  eivery  thing  else,  it  is  submitted,  makee  them  liaUe,  if  not  for  strict  negotiation, 
jtt  least  for  some  diligence,  in  which  they  and  their  attornies  have  totally  failed. 

The  respondents  stated  (W.  Grant,  A.  Campbell,  W.  Tait)  the  following  reasons 
for  affirming  the  decree. 

The  biU  for  £400,  upon  which  the  appellants  put  their  names,  has  never  been  paid. 
Mid  neither  has  the  bUl  granted  by  Roes  and  Butler  in  security  of  the  former  bill ; 
sonsequently  the  respondents  have  not  recovered  payment  of  the  debt  jusliy  due  to 
ihem  for  value  received  from  the  respondents  by  the  appeUants,  in  consequence  of 
roods  furnished  in  the  fair  course  of  trade. 
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lliiB  is  proved  by  the  fact  of  both  the  bills  being  now  in  the  possession  of  tk» 
apondents ;  who,  upon  receiving  payment  of  the  £400  bill  yriiix.  interest  and  chii^ 
will  deiiver  up  botii  the  original  bill  by  which  the  appeUantiB  are  bound,  and  &kd 
granted  in  security  by  Ross  and  Butler. 

The  defence  pleaded  by  the  appellants  against  paying  the  deb4>  which  is  in  4b 
manner  proved  to  be  still  owing  to  the  respondents  is,  tJ^at  the  respondeDt*  iboita 
have  recovered  payment  of  the  bill  due  by  Ross  and  Butler ;  and  that  if  they  hanmi 
done  so,  they  have  themselves  to  Uame,  and  cannot  now  have  recourse  againttai 
appellants.  The  respondents,  it  is  said,  should  have  negotiated  the  bill  againct  Bos 
and  Butler  in  all  the  forms  known  in  law  and  practice ;  but  instead  of  doing  m,  Qf 
took  no  step  whatever  to  recover  its  contents,  but  n^lected  demanding  paymenti 
Ross  and  Butler  became  bankrupt.  They  were  therefore  guilty  of  a  gross  Bt^at, 
and  the  damage  arising  from  that  neglect  they  must  bear  themselves. 

This  defence,  the  respondents  contended,  was  ill  founded,  both  in  point  of  ivt 
and  in  point  of  law. 

[273]  When  Ledwell  and  Scott  jbook  the  bill  upon  Ross  and  Butler  from  Cmcbs- 
land  Wilson,  they  took  it  as  an  additional  leeitrity  for  the  debt  owing  by  the  sp|i^ 
lants,  and  under  the  expreis  declaration  that  it  wa»  in  no  respect  to  esroneraU  (i< 
acceptors  of  the  original  bill,  or  any  of  the  parties  thereby  bound,  till  actual  paywB 
of  the  bill  by  Ross  and  Butler  was  mada 

The  bill  by  Ross  and  Butler  therefore  was  not  taken,  in  tolvMm  of  the  debt  dwkr 
the  appellants,  but  merely  in  security  of  that  debt 

There  is  no  point  more  clearly  fixed  in  the  law  of  Scotland  than  this,  that  vImr 
a  bill  is  granted  in  security,  it  requires  not  to  be  duly  negociated  like  other  billi.  ia 
order  to  preserve  the  right  of  the  person  who  hdlds  it  to  insist  for  the  original  d«bi 
in  security  of  which  the  bill  was  granted ;  if  the  bill  given  in  security  is  paid,  ihe 
debt  is  of  course  extinguished  to  the  amount  of  that  payment ;  but  if  the  bill  gim 
in  security  is  not  paid,  the  debt  remains  still  due,  and  it  does  so  though  the  holder  d 
the  bill  in  security  has  taken  no  step  whatever  to  operate  his  payment. 

This  has  been  found  by  repeated  decisions. — In  particular,  it  was  decided  to  k 
law  in  the  case  of  Alexander  against  Cuming,  3d  January  1758 ;  in  which  case  rtm 
found,  that  where  a  bill  is  granted  not  in  solutum  of  a  ddbt,  but  only  in  security,  i* 
indorser  was  still  liable  on  the  original  ground  of  d^>t,  though  the  holder  of  the  bil 
had  taken  no  step  whatever  to  reoover  payment  of  the  bill  given  him  in  security.  TW 
same  doctrine  was  held  to  be  law  in  the  still  later  cases  of  M'Kinnon.  against  Gamek 
1st  February  1776;  Glass  against  Kellie,  26th  November  1776;  Pringle  agsiait 
Keltie,  11th  February  1777;  and  M'Ausland  against  Hamilton  and  Company,  S7ti 
November  1779. 

Had  the  bill  by  Ross  and  Butler  been  taken  in  soltttwm  of  the  debt  owing  by  d* 
appellants,  the  case  would  have  been  different.  But  a  novatio  d-ebiti  is  never  to  be 
presumed ;  and  in  this  case  there  is  no  room  for  presumption,  as  the  fact,  that  tJ» 
bill  upon  Ross  and  Butler  was  taken  merely  as  an  additional  security  for  the  biO  in 
wbicii  the  appellants  were  bound,  is  proved,  not  only  by  the  terms  of  the  reenpt 
granted  by  Ledwell  and  Scott  to  Cumberland  Wilson,  but  by  this  circumstance  o! 
real  evidence,  that  both  the  original  bill,  and  the  bill  upon  Ross  and  Butler,  reciained 
in  the  possession  of  Ledwell  and  Scott. 

Whether  Ledwell  and  Soott  took  any  steps  to  recover  payment  of  the  bill  prantei 
by  Roes  and  Butler,  the  respondents  cannot  tell ;  but  it  is  certain  that,  f ran  tlie 
moment  that  Ledwell  and  Scott  took  the  bill  in  security,  which  they  did  (originsDr'' 
without  any  authority  from  the  respondents,  repeated  letters  were  wriUten  by  tie 
respondents,  during  the  course  of  two  years,  urging  Ledwell  and  Soott  to  rectjnr 
payment  of  the  bill  from  Roes  and  Butler,  and  urging  them  to  procure  payment  of  the 
debt  in  question.  Whether  Ledwell  and  Scott  took  any  steps  to  that  purpose,  it  a 
immaterial  to  enquire,  because  it  was  not  incumbent  upon  tiie  reepon-f274]  dents  t.> 
make  a  single  demand  upon  Roes  and  Butler  to  pay  the  bill  which  tiiey  had  granted. 

For  it  is  clearly  contrary  to  law  to  say,  that  if  a  creditor  does  not  panne  i 
cautioner  or  surety  for  a  debt,  he  is  not  to  be  allowed  to  make  a  demand  upon  ttie 
principal  oMigant:  That  a  creditor  cannot  distress  a  surety,  without  disruseing'^ 
principal  debtor,  is  established  law ;  but  to  reverse  the  rule,  and  to  say  that  a  credibr 
must  discuss  the  cautioner  or  lose  his  claim  against  the  priDciptii  oUicant,  it  » 

1076 


Digitized  by 


Google 


EBID  V.  COATS  [l794]  VI  BBOWH. 

loctriae  that  was  never  heard  of  before.  Supposing  the  respondents  to  have  been 
>©rfectl7  well  acquainted  with  every  thing  that  took,  place  in  the  wW  Indies,  and 
luppoeing  them  never  to  have  made  any  demand  upon  Roes  and  Butler  for  the  con- 
ents  of  the  bill  due  by  them,  that  could  in  no  shape  bar  the  present  demand  against 
ihuo  appellants;  because,  if  the  respondents  were  satisfied  with  the  security  which 
iiey  had  for  the  debt  due  to  them,  they  certainly  were  at  liberty  not  to  exact  payment 
►f  it  till  they  thought  proper.  Had  the  bill  granted  by  Ross  and  Butler  been  in 
loiuPum  of  the  debt  due  by  the  appdiants,  then  the  respondents  again  repeat,  that 
ik'a  case  would  have  heetx  totally  different  from  what  it  is ;  but  as  that  is  not  the  fact — 
ks  Boss  and  Butler  were  merely  sureties  for  the  appellants,  it  is  impossible  to  con- 
ceive upon  what  ground  the  fact  of  the  respondents'  not  having  prosecuted  the  sureties 
wh.ile  they  were  solvent  is  to  have  the  effect  of  liberating  the  appellants.  If  the  ap- 
>eUant8  were  desirous  to  have  the  debt  due  to  the  respcmdents  paid  by  Ross  and 
Sutler,  it  was  the  duty  of  the  appeUants  to  have  taken  proper  measures  for  that  pur- 
pose ;  but  as  to  the  respondents,  it  would  be  sufficient  for  them  to  contend,  that  they 
trea-e  satisfied  with  the  two  bills  which  they  held  for  their  debt,  the  one  binding  the 
tppeUants,  the  other  Ross  and  Butler. 

It  is  perhaps  unnecessary  to  quote  any  authorities  in  support  of  so  clear  a  doctrine, 
ia  idiat  a  creditor,  obtaining  an  additional  security  for  his  debt,  is  not  bound  to  do 
liligemce  upon  that  security ;  and  that  both  the  person  bound  in  that  security,  and  the 
>riginal  debtor,  remain  liable  to  him.  The  respondents  therefore  shall  content  them- 
telves  with  referring  to  a  strong  case  of  this  kind  mentioned  in  the  Dictionary,  vol.  i. 
3&ge  228.     Smith  against  Vint. 

Could  any  doubt  be  entertained  as  to  what  has  been  stated,  the  respondents  ap- 
^rebend  that  the  decision  of  the  Court  of  Session  ought  tio  be  affirmed,  in  consideration 
>f  the  precise  terms  of  the  receipt  granted  by  Ledwell  and  Scott  for  the  bill  on  Roes 
M[id  Butler,  that  receipt  positively  saying,  that  the  acceptors  and  indorsers  of  the 
>riginal  bill  were  to  remain  bound.  The  Wilsons  ought  to  have  paid  their  own  bill 
irheoi  the  year  was  expired,  or  at  least  they  ought  to  have  taken  care  to  see  that  Roes 
a.n<l  Butler's  bill  was  paid ;  and  upon  finding  that  it  was  not,  they  oug^t  to  have  paid 
:he  original  bill,  taken  back  Ross  and  Butler's  bill,  and  recovered  its  contents  them- 
lelvee. 

[276]  It  deserves  farther  to  be  noticed,  that  Reid  and  Company  were  no  parties  to 
the  transaction  in  the  Wert  Indies.  That  transaction  took  place  between  Ledwell 
i^nd  Scott  and  the  Wilsona  If  there  was  any  neglect  upon  the  part  of  Ledwell  and 
Scott,  by  which  the  debt  due  by  Ross  and  Butler  to  the  Wilsons  was  lost,  tliat  might 
found  iSae  Wilsons  in  an  action  against  Ledwell  and  Scott  or  the  respondents,  but  it 
aever  could  free  Reid  and  Company  from  payment  of  the  original  bill,  which  oer- 
Mkinly  remained  effectual,  notwithstanding  the  transaction  in  the  West  Indies. 

Ilie  appellants  argued  upon  a  number  of  circumstances,  from  which,  they  said, 
it  'was  perfectly  clear  that  Ledwell  and  Scott  might  have  recovered  payment  of  the 
t>ill  upon  Ross  and  Butler,  if  they  had  made  their  demand  when  the  bill  became  due ; 
i,ii<l  they  also  said  that  Ledwell  and  Sco>ct  actually  received  payment  from  Roes  and 
Butler  of  other  debts.  But  in  answer  to  all  of  those  and  other  circumstances,  of  none 
>f  'which  there  is  any  evidence  whatever,  and  several  of  which  indeed  teod  to  dis- 
prove one  another,  the  respondents  must  again  return  to  the  fact,  that  the  bill  upon 
Roes  and  Butler  was  granted  merely  in  security  of  the  debt  due  by  the  appel- 
Lasx'ta,  and  therefore  it  was  the  businees  of  the  appellants  to  take  care  ^at 
die  debt  which  they  owed  was  paid ;  for  they  could  not  but  know,  that  notwithstand- 
ing the  bill  granted  by  Roes  and  Butler,  they  themselvee  still  continued  bound  to  the 
reepon  dents. 

It  is  equally  in  vain  for  the  appellants  to  say  that  they  understood,  long  after 
liie  time  when  the  bill  granted  by  Ross  and  Butler  became  due,  that  it  was  paid  in  ex- 
tinction of  the  debt  owing  to  the  respondents.  This  allegation,  were  it  true,  would 
be  of  no  consequence ;  but  it  is  not  true,  because  the  respondents  have  already  stated 
and  quoted  the  words  of  the  bond  establishing  the  fact  to  be  so,  nor  has  any  thing 
Ijeen  said  that  refutes  the  allegation,  that  in  1787  a  transaction  was  concluded  be- 
tween the  Messieurs  Wilsons,  and  Reid,  King,  and  Company,  from  which  it  appeared, 
that  it  was  the  understanding  of  both  of  these  contracting  parties,  that  the  sum  in 
question  was  an  outstanding  debt  due  by  them  to  the  respondents. 

But  after  hearing  counsel,  it  was  ordbrbd  and  adjudosd,  that  the  interlocutor 
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complained  of  be  reversed ;  and  that  the  defenders  be  assoilzied.     (MSS.  Joumiii, 
tub  an.  1794.)  

[276]  Case  5. — Charles  Fergusson  and  others, — Appellants  ;  Docglas, 

Heron,  &  Co.,  and  others, — Eespondents  [11th  November  1796]. 

[Mews'  Dig.  ii.  1561,  1634:  ix.  6.  1  Scots  R.  R.  769.] 

The  three  days  of  grace  allowed  by  the  custom  of  merchants  for  payment  of 
bills  of  exchange,  are  allowable  on  bills  drawn  and  payable  in  Scotland;  the 
limitation,  of  an  action  on  such  bill  therefore  only  begins  to  run  fnwn  iht 
third  or  last  day  of  grace. 

JuDGMHNT  of  the  Court  of  Session,  on  this  point,  affibuso. 

Some  other  points,  not  material  to  the  reader,  were  involved  in  this  cause: 
Such  part  only  of  the  case  is  stated  as  relates  to  the  above  decision. 

John  Grant  esquire,  deceased,  late  one  of  the  Barons  of  Exchequer  in  Scotlanfl. 
accepted  two  bills  for  £500  each,  dated  tha  16th  May  1772,  dra.wn  by  Joiu 
Fordyce,  merchant  in  Edinburgh,  and  payable  sixty-five  days  after  date  to  the  drainr, 
or  his  order. 

John  Fordyce  indorsed  those  two  bills  to  Gilbert  lanes,  for  behoof  of  the  re- 
spondents Douglas,  Heron,  and  Company,  who  remitted  the  same  to  Sir  Geoi;ge 
dolebrooke  and  Company,  their  agents  in  London. 

On  the  23d  of  July  1772,  being  t/ie  last  day  of  grace,  the  bills  w«re  protested  for 
non-payment,  at  tlie  instance  of  the  holders. 

On  the  29th  of  July,  Mr.  Hog,  cashier  to  the  respondents,  wrote  to  Mr.  Fordyce  as 
follows : — "  I  have  advice  that  your  bills  on  Baron  Grant,  16th  May,  at  sixty-five  dsp' 
date,  for  £500,  are  protested  for  not  payment,  which  I  notify  to  you." 

Mr.  Alexander  Fergusson,  a  partner  of  the  respondents'  company,  and  then  actiof 
for  them  in  London,  having  paid  the  amount  to  Sir  George  Colebrooke  and  Compaaj. 
got  back  the  bills,  and  sent  them  down  to  Edinburgh,  tha  30tli  July  1772. 

A  short  time  before  this,  Fordyce,  Malcom,  and  Company,  of  which  John  Fordjw 
was  a  partner,  had  become  bankrupt,  and  applied  for  a  sequestration  under  the  Act 
12  Geo.  3.  c.  72,  which  was  accordingly  awarded,  both  against  the  Company  and  tfe 
individual  partners. 

Some  time  after  this  a  compromise  took  place  between  Mr.  Fordyce  and  his  credi- 
tors: in  consequence  of  which  the  respondenta  received,  in  1775,  the  sum  of 
£340  7s.  9d.  being  about  6s.  and  6d.  in  the  pound  of  the  above-mentioned  two  billL 

Baron  Grant,  the  acceptor  of  the  said  two  bills,  having  died  without  making  pay- 
ment of  them,  the  respondents  charged  Andrew  Grant,  esquire,  some  time  merchant  in 
Edinburgh,  then  in  Grenada,  the  baron's  brother  and  heir  at  law,  to  enter  heir  to  bic 
said  brother ;  and  (on  July  23d  1778)  brought  an  action  in  the  Court  of  Session  against 
him  and  Mr.  Fordyce,  concluding  against  Mr.  Grant  and  Mr.  Fordyce  jointly,  for  the 
two  sums  of  £500  each,  contained  in  the  said  two  bills,  with  interest^  oommissioa, 
and  charges,  in-[277]-curred  thereon ;  deducting  therefrom  £340  7s.  9d.  paid  bj  Mr. 
Fordyce  in  August  1775. 

Mr.  A.  Grant  having  died,  the  action  (to  use  the  Scotch  phrase)  fell  a*leep  :  but  in 
1790,  after  some  fruitless  proceedings  against  Mr.  A.  Grant's  widow  and  children,  the 
respondents  brought  another  action  against  the  appellants,  as  trustees,  in  whom  Mr. 
Grant  had  vested  his  estates,  real  and  personal,  to  enforce  payment  to  the  re- 
spondents of  the  balance  of  the  two  foresaid  bills  due  by  Mr.  Baron  Grant  to  them. 

Appearance  having  been  made  for  the  appellants,  it  was  pleaded  for  them  in  de- 
fence (inter  at.)  That  tlie  debt,  for  which  the  action  was  brought,  wot  prescribed: 
(i.e.  that  it  was  not  recoverable  on  account  of  the  statute  of  limitations,  12  G«o.  3,  c. 
72,  sec.  37.     See  post.) 

In  November  1792,  the  Lord  Ordinary  pronounced  an  interlocutor,  in  which  ke 
"  sustained  the  defence  of  prescription  of  the  bills  pursued  for." 

By  a  reclaiming  petition  to  the  whole  Lords  against  this  interlocutor,  the  re- 
spondents prayed  the  Court,  "  to  repel  the  defence  of  prescription ;"  and  upon  sdvii- 
ing,  (February  19,  1793),  the  Court  pronounced  an  interlocutor,  altering  the  inter- 
locutor of  the  Lord  Ordinary:  "The  Lords  having  advised  this  petition  with  tke 
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.ngwers  thereto,  they  repel  the  plea  of  prescription,  in  respect  of  the  da.im  entered 
ipon  the  bills  in  question." 

On  a  second  reclaiming  petition,  (November  19,  1793),  answers  thereto  were  put 
a  for  the  reepondent*,  and  the  following  interlocutor  was  thereupon  pronounced : 
The  Lords,  having  advised  this  petition  with  the  answers  thereto,  find  that  the  time 
equisite  for  completing  the  prescription  in  question  only  began  to  run  from  the 
hvrd  or  latt  day  of  grace,  and  therefore  repel  the  plea  of  prescription  pleaded  for  the 
ictitioners. 

Against  this  interlocutor  (as  well  as  certain  others)  the  appellants  appealed  to  the 
[ouse  of  Lords,  and  as  to  this  part  of  the  case  insisted  (R.  Dundaa,  R.  Dallas), 

That  the  claim  in  question  was  cut  off  by  the  sexennial  prescription  introduced  by 
he  act  of  the  12th  Geo.  3.  cap.  72.  The  bills  they  insisted  became  payable  on  the  20th 
uly  1772,  and  no  legal  step  was  taken  to  preserve  them  till  the  23d  July  1778,  six 
eeirs  and  three  days  subsequent  to  the  term  of  payment :  That  a  bill  is  held  (under 
hat  act)  to  be  payable,  in  the  law  of  Scotland,  on  the  very  day  specified :  By  that  law 
U  the  bills  that  are  protested,  and  on  which  summary  execution  or  diligence  is  to 
tass,  must  be  registered  within  six  months  after  they  fall  dua  Now,  it  was  not  dis- 
mted  that  the  six  months  run  not  from  the  last  day  of  grace,  but  from  the  day  on 
rhich  the  bill  is  made  payable,  which  clearly  shews  what  is  considered  to  be  the  precise 
knd  fixed  period  of  payment.  Besides,  it  seems  doubtful,  whether  the  action  brought 
igainst  Mr.  Andrew  Grant  in  the  year  1788  can  be  considered  as  at  all  interrupting 
he  prescription.  At  this  time,  and  for  several  yeprs  before,  as  admitted  by  the  re^ 
pendents  themselves,  Mr.  Grant  [278]  had  gone  to  reside  in  Grenada,  his  domicile 
ras  there,  the  demand  ought  therefore  to  have  been  made  in  that  country. 

On  the  part  of  the  respondents  it  was  contended  (W.  Grant,  J.  Anstruther)  on  this 
Lead: 

That  the  bills  in  question  were  in  full  force  and  not  prescribed,  because  the  pre- 
cription  of  six  years,  introduced  by  the  act  of  12  Geo.  3,  c.  72,  runs  only  from  the 
ast  day  of  grace ;  and  a  summons,  concluding  for  payment  of  these  bills,  was  executed 
Igainst  Andrew  Grant,  as  representing  the  acceptor,  and  also  against  John  Fordyce, 
he  drawer  of  the  said  bills,  on  the  23d  of  July  1778,  which  was  within  the  six  years, 
computing  from  the  latt  day  of  grace. 

The  bills  being  dated  the  16th  May  1772,  and  payable  at  sixty-five  days  date,  the 
!3d  of  July  1772,  was  the  last  day  of  grace;  and  of  consequence  the  foresaid  summons 
ras  unquestionaUy  within  the  six  years,  computed  from  that  date.  This  the  appel- 
ants  could  not  deny ;  but  they  have  insisted  that  the  sixty-five  days,  mentioned  in  the 
>illB,  expiring  on  the  20th  of  July  1772,  the  six  years  should  be  computed  from  that 
late,  and  not  from  the  23d  of  July,  the  last  day  of  grace.  The  question  therefore  is, 
iVhether  the  six  years  ought  to  be  computed  from  the  one  term  or  the  other  ?  And  the 
■espondents  humbly  conceive  that  the  words  of  the  statute,  the  practice  of  merchants, 
md  the  general  principles  of  law  respecting  prescription,  do  all  concur  in  supporting 
he  judgment  which  the  Oourt  of  Session  has  pronounced  upon  this  point. 

The  enactment  of  the  statute  (12  Geo.  3,  c.  72,  sec.  37),  is  in  these  words :  "  Be  it 
macted  by  the  authority  aforesaid.  That  no  bill  of  exchange,  or  inland  bill,  or  promis- 
wry  note,  executed  after  the  15th  day  of  May  1772,  shall  be  of  force,  or  eiffectual  to 
woduce  any  diligence  or  action  in  that  part  of  Great  Britain  called  Scotland,  unless 
meh  diligence  shall  be  raised  and  executed,  or  action  commenced  thereon,  within 
he  space  of  six  years  from,  and  after  the  terms  at  which  the  nims  in  the  said  bills  or 
wtes  became  exigible." 

In  applying  this  enactment  to  the  present  case,  the  thing  to  be  considered  is,  at 
"hat  time  tiie  bills  in  question  became  exigible,  so  that  forbearance  after  that  period 
thould  make  the  course  of  prescription  to  run  against  the  holders. 

This,  the  respondents  apprehend  must  be  determined  according  to  the  usage  and 
:ustom  of  merchants,  which  regulates  every  thing  concerning  the  payment  and  ac- 
ceptance of  bills ;  and  in  conformity  to  which  any  particular  provision,  superadded  by 
itatute,  ought  to  be  expounded,  unless  where  the  declared  purpose  of  the  statute  is  to 
make  an  innovation.  Now  it  is  perfectly  settled,  that  although  a  bill  is  by  the  tenor 
Df  it  appointed  to  be  paid  upon  a  particular  day,  or  so  many  days  after  date,  yet, 
tccording  to  the  established  usage  in  Great  Britain,  it  is  only  held  to  be  exigible  on 
the  third  day  thereafter;  three  days  of  grace  being  allowed  to  the  acceptor;  and  no 
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acceptor  of  a  bill  erer  tiunkg  of  paying,  or  any  holder  of  a  bill  of  demanding  payment, 
sooner  than  ihe  last  of  these  [279]  days.  And  in  other  mercantile  countries,  althos^ 
they  differ  as  to  the  number  of  days,  it  is  universally  estaUiahad,  wherever  bills  ue 
known,  that  the  same  shall  not  be  exigible  upon  the  precise  day  therepn  mentioned; 
but  that  a  certain  additional  number  of  days,  mMre  or  less  according  to  the  custom  of 
different  countries,  shall  be  allowed  to  the  acceptor,  in  order  to  be  prepared  for  mak- 
ing payment.  Accordingly,  though  bills  bear  interest  from  the  term  of  paym^it,  jct 
when  a  bill  is  paid  on  the  last  day  of  grace,  (which  is  the  soonest  that  any  bill  is  paid 
even  by  merchants  who  have  the  fullest  command  of  cash),  no  interest  is  ever  paid  or 
demanded,  because  the  bill  is  understood  to  have  been  punctually  paid  on  the  term  of 
payment,  that  is  the  term  fixed  by  established  mercantile  usage.  When  a  bill  is  dis- 
counted for  ready  money,  which  is  one  of  the  most  common  operations  respecting 
bills,  the  bank  or  banker  who  discounts  the  same  always  deducts  the  interest,  not  to 
the  day  of  payment  mentioned  in  the  bill,  which  is  merely  nominal,  bat 
down  to  the  last  day  of  grace,  which  is  considered  to  be  the  real  and 
effective  term  of  payment,  when  the  sum  in  the  bill  first  becomes  exi- 
gible. Again,  when  &  remittance  is  made  by  a  bill,  tlie  contents  are 
only  held  to  be  cash,  as  upon  the  last  day  of  grace;  and  ttus  account  is  slwajs 
so  stated  betwixt  the  remitter  and  his  correspondent.  And  in  the  same  way,  whu  a 
bill  is  either  accepted  or  received  by  a  merchant,  and  entered  in  his  books  under  the 
account  either  of  bills  payaUe  or  bills  receivable,  the  laist  day  of  grace  is  uniformly 
stated  as  the  day  when  the  money  is  either  to  be  paid  or  received :  the  only  use  of  tits 
nominal  term  mentioned  in  the  bill  being  to  fix  and  ascertain  the  other  which  is  the 
real  term. 

In  judicial  proceedings,  in  like  manner,  the  last  day  of  grace  is  considered  to  be 
the  term  of  payment,  or  the  day  upon  which  a  bill  properly  becomes  payable.  See 
Eaimes's  Rem.  Decis.  Ramsay  con.  Hog,  6th  July  1743,  where  the  term  of  payment  or 
day  of  payment  is  considered  to  be  a  synonymous  expression  with  the  last  day  of 
grace :  and  accordingly  it  is  an  established  point  in  practice,  that  an  acceptor  cannot 
be  sued  upon  a  bill  of  exchange  till  after  the  last  day  of  grace.  Some  doubt  having 
arisen  whether  the  same  rule  was  to  be  extended  to  promissory  notes  in  England,  the 
question  was  lately  decided  in  the  affirmative,  by  a  judgmMit  of  the  Ck>urt  of  Kings 
Bench.     HiL  1791,  Brou-n  v.  Harradtn.     (4  Term,  Rep.  148.) 

It  being  thus  a  settled  point,  both  in  law  and  in  mercantile  practice,  that  tbe 
proper  term  of  payment  does  not  come,  and  that  payment  cannot  be  exacted,  till  the 
last  day  of  grace;  it  follows,  upon  the  general  principles  of  law  and  reason,  applicable 
to  all  prescriptions,  that  any  limitation  or  prescription  of  such  debts,  founded  upoc 
the  holder's  forbearance  to  exact  payment  for  a  given  time,  ought  only  to  be  computed 
from  that  day.  To  make  prescription  current  during  the  three  days  of  grace  would 
be  contrary  to  the  whole  spirit  of  the  law  with  regard  to  prescription  ;  it  [280]  would 
be  founding  a  penal  consequence  upon  the  forbearance  of  a  creditor  at  a  time  when  be 
had  it  not  in  his  power  to  do  otherwise. 

The  expressions  used  in  the  above-quoted  clause  of  the  statute  23  Geo.  3,  appear 
to  the  respondents  to  have  been  chosen  on  purpose  to  leave  no  room  for  &  doubt  apoa 
this  subject.  The  six  years  are  thereby  declared  to  run  "  from  and  sifter  the  torn  at 
which  the  sums  in  the  said  bills  or  notes  became  exigibU."  Now  it  can  hardly  be 
supposed  that  the  legislature  understood  a  bill  to  be  exigible  whilst,  according  to  the 
estaUished  practice  and  usage,  payment  tiiereof  could  not  be  exacted.  On  the  con- 
trary, there  being,  on  account  of  the  days  of  grace,  a  nominal  and  a  real  term  of  pay- 
ment in  the  case  of  biUs,  the  expression  "  from  and  after  tbe  t^nois  of  payment "  ap- 
pears to  have  been  studiously  avoided,  as  liable  to  some  ambiguity ;  and  the  eipreEsioo 
"  from  and  after  the  terms  at  which  the  sums  in  the  said  bills  or  notes  became 
exigible  "  has  been  selected  and  made  use  of  for  the  very  purpose  of  excluding  the  dajs 
of  grace,  so  that  the  six  years  should  only  begin  to  run  from  the  expiration  thereof. 

Accordingly,  the  House  (though  they  reversed  the  other  parts  of  interlocutn! 
complained  of)  ArFiRUBO  so  much  of  that  of  the  19th  November  1793,  "  as  found  that 
the  time  requisilte  to  completing  the  prescription  in  question,  only  began  to  run  frva 
tiie  third  or  last  day  of  grace,  and  therefore  repelled  the  plea  of  prescription."  (See 
MSS.  Journal  tvh  anno  1796.) 

1080 


Digitized  byVjOOQlC 


MACKENZIE  V.  SCOTT  [l796]  VI  BBOWH. 

Case  6. — Messrs.  Mackenzie  and  Likdsat,  Merchants,  in  Dundee, — 
Appellants;  Claude  Scott,  Corn  Factor,  in  London, — Beypondent  [19th 
December  1796]. 

[1  Scota  R.R.  774.] 

A  factor,  under  a  comiaission  del  credere,  sells  goods  and  takes  accepted  bilk 
from  the  purchasers :  These  bills  he  indorses  to  a  banker  at  the  place  of  sale, 
and  receives  the  banker's  bill,  (payable  to  the  factor's  order),  on  a  house  in 
London :  This  last  bill  the  factor  indorses  and  transmits  to  his  principal,  who 
gets  the  same  accepted. — The  acceptors  and  the  drawer  fail, — The  factor  is 
answerable  for  the  amount  of  the  bill ;  being  personally  liable,  under  his  com- 
mission del  credere,  to  satisfy  his  principal  the  price  of  the  goods  sold. 

Previous  to  the  month  of  November  1792,  the  respondent,  who  was  a  corn-factor  in 
London,  had  agreed  to  purchase  from  the  appellants  a  quantity  of  wheat  for  exporta- 
tion ;  the  price  weis  to  be  paid  as  soon  as  liie  appellants  furnished  the  respondent 
with  the  invoice  and  bill  of  lading  of  the  cargo. 

[281]  His  Majesty  and  the  Privy  Ctouncil  having  soon  after  prohibited  the  ex- 
portation of  wheat,  the  appellants  were  disabled  from  performing  their  contract  with 
the  respondent.  The  quantity  which  the  appellants  had  agreed  to  deliver  to  the 
respondent  was  743  quarters,  and  the  price  (including  a  commission  of  2^  per  cent, 
charged  by  the  appellants)  amounted  to  £1713  lOs.  lOd. 

The  respondent,  unwilling  to  throw  upon  the  appellants  the  loss  occasioned  by  the 
prohibition  of  the  Privy  Council,  and  believing  that  he  might  be  able  to  obtain  some 
compensation  from  government  for  that  loss,  resolved  to  complete  the  bargain,  and 
admitted  himself  to  be  charged  with  the  price. 

The  respondent  afterwards  gave  directions  to  the  appellants  to  make  a  re-sale 
of  the  wheat,  which,  after  some  delay,  they  accordingly  did  in  the  month  of  February 
1793  ;  and,  in  April  fcdlowing,  they  transmitted  a  state  of  the  account  of  sales,  from 
which  it  appeared,  that,  after  deducting  all  charges,  and  a  commission  of  1^  per  cent. 
del  credere,  (besides  the  commission  of  2^  per  cent,  for  their  trouble  in  the  purchase), 
the  proceeds  of  the  re-sale  amounted  to  £1441  12b.  lid. 

On  March  18,  1793,  the  respondent  wrote  the  appellants  from  London,  "  I  am 
much  surprised  that  you  have  not  furnished  me  with  the  account  of  sales  of  the  wheat 
you  bought  for  me,  and  that  you  do  not  send  me  a  remittance  for  the  same." 

The  appellants  wrote  the  following  answer. — "  Dundee,  March  20,  1793.  Our  last 
respects  to  you  were  of  the  28th  ult.  since  which  we  have  to  acknowledge  your  sundry 
favours,  the  last  upon  the  1  lih  instant. — We  are  happy  to  wait  upon  you  with  the 
enclosed  draft  of  Messrs.  Bertram,  Gardner,  and  Co.  upon  Baillie,  Pocock,  and  Go. 
of  this  date,  at  75  days,  for  £1000  to  account  of  your  wheat  re-sold  by  us,  which  pUase 
pcu»  to  our  credit,  and  acknowledge  receipt  in  course. — ^The  wheat  is  sold  at  three 
months  credit;  but,  as  we  wish  you  reimbursed  of  your  outlay  of  money,  we  have 
taken  that  upon  ourselves,  which  must  he  more  agreeahle  to  you." 

The  bill  remitted  was  of  the  following  tenor : 

"Edinburgh,  20th  March  1793.— £1000  Sterling. 

"  Seventy-five  days  after  date,  pay  this  our  first  of  exchange,  to  the  order  of 
Messrs.  M'Eenzie  and  Lindsay,  one  thousand  pounds  sterling,  value  in  account,  which 
place  to  account,  with  or  without  advice  from 

Bertram,  Gardner,  and  Co. 
To  Messrs.  Baillie,  Pocock,  and  Go.  London. 

Indorsed. — Pay  to  Claude  Scott  esq.  or  order, 

M'Kenzie  and  Lindsay." 

The  respondent  knew  nothing  of  Bertram,  Gardner,  and  Co.  the  drawers  of  <Ms 
bin,  nor  of  Baillie,  Pocock,  and  Co.  upon  whom  the  bill  was  drawn.  In  fact,  though 
they  were  apparently  [282]  different  companies,  carrying  on  business  in  different 
places,  they  were  in  reality  one  and  the  same  company,  consisting  of  the  same  part- 
ners, and  carrying  on  the  same  business.  But  the  respondent  knew,  that  the  appel- 
lants, in  conducting  their  business,  had  not  only  charged  the  usual  commission  of 
2j^  ]>er  cent,  for  trouble,  but  also  a  commission  del  credere  of  1^  per  cent,  more;  the 
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nature  of  wliich  last  commission,  when  charged,  (as  the  respondent  contended),  oUifii 
the  factor  or  mandatory  to  pay  the  price  of  the  good*  told.  The  respondent  fsn£er 
saw,  that  the  bill  remitted  in  payment  to  him  was  taken  payable  to,  and  indomd 
by,  the  appellants,  a  form  which  they  had  no  occasion  to  adopt,  if  they  were  not  tsk- 
cedently  bound  for  payment  of  the  price,  by  selling  upon  a  commission  del  eredert 
and  which,  when  adopted,  naturally  and  legally  implied  that  they  guaranteed  thit 
remittance. 

The  respondent  presented  the  bill  as  directed  for  acceptance,  which  was  scooci 
ingly  accepted;  but,  before  it  became  due,  Baillie,  Pocodi,  and  Co.  the  acceptan, 
stopped  payment. 

On  the  22d  of  April,  the  respondent  of  this  date  wrote  thus  to  the  appeUante, 
"  I  am  extremely  sorry  to  understand  that  the  house  upon  which  you  remitted  lU 
bill  for  ^1000  has  stopped  payment.  I  hope  it  will  not  aSect  the  drawers,  sboot 
which  I  shall  be  glad  to  hear  from  you  per  return." 

The  appellants,  on  the  27th,  answered,  "  We  have  been  favoured  with  ail  youi 
of  the  1st,  8th,  16th,  and  22d  instant,  the  last  by  yesterday's  post,  which,  widi  tie 
others,  have  our  attention.  The  stop  which  Messrs.  Baillie  and  Co.  have  made,  we  ue 
well  assured,  is  not  occasioned  by  any  deficiency  in  the  solvency  of  the  houses,  but 
owing  to  the  stagnation  of  credit.  It  does  affect  tiie  banking-house  of  Bertram  uj 
Co.  by  whom  the  £1000  bill  was  drawn,  which  we  remitted  you.  They  have  suspended 
their  payment  in  consequence  of  the  predicaments  of  the  London  Housei  One  of  onr 
banks  here  is  deeply  concerned  with  the  Edinburgh  House;  and  one  of  the  partnen 
yesterday  assured  us,  they  would  pay  every  shilling,  and  have  a  reversion  of  £7O,O0dL 
This  gentleman  was  at  Edinburgh,  and  had  examined  narrowly  into  their  afiun. 
We  enclose  you  a  copy  of  their  circular  letter,  which  will  satisfy  you  of  tiieir  ■eiit> 
ments  of  the  business,  from  which,  and  from  every  other  information,  we  have  not 
an  apprehension  of  their  perfect  solvency.  We  were  not  mudi  in  the  habits  of  doing 
business  with  the  Edinburgh  House ;  but  our  anxiety  to  remit  you,  and  Messrs.  WiImml, 
induced  us  to  offer  them  the  purchasers  bills  for  the  wheat  sold,  for  the  amount  on 
London,  at  a  time  when  our  bankers  here,  and  indeed  every  where,  were  tumin; 
very  nice;  the  bill  remitted  Messrs.  Wilson  was  for  £2000,  it  must  come  back,  and 
we  will  take  it  up,  as  we  would  not  ask  an  indulgence  from  them ;  hzit  a*  it  vovld  k 
coming  lieavy  upon  us  to  take  up  yours  for  £1000  also,  considering  the  good*  md 
provincial  paper  which  we  are  necessitated  to  hold  from  these  tunMiltuous  times;  « 
wotdd  consider  [283]  ourselves  obliged  if  you  would  keep  the  biU  for  a  little  timt. 
until  things  come  round,  when  we  give  you  our  word  that  we  can  and  will  relieve 
you  of  the  advance  ;  as  soon;  as  in  our  power  conveniently  to  do  so,  we  trust  you  W 
be  satisfied.  We  are  concerned  in  none  of  the  bankruptcies  which  have  happened  bat 
this,  and  by  it  we  cannot  be  losers." 

The  respondent  rested  perfectly  satisfied  from  the  nature  of  the  original  trsnt- 
action,  from  the  form  and  obligation  of  the  bill  remitted,  explained  and  corroborated 
by  the  terms  of  the  letter  last  recited,  that  he  held  the  security  of  the  app>ellant8,  aa  vtU 
as  of  the  drawers  and  acceptors  of  the  bill,  for  his  payment,  and  that  nothing  oouid 
deprive  him  of  payment  but  the  insolvency  of  all  concerned. 

On  May  9th  the  appellants  wrote  the  respondent  as  follows :  "  We  had  the 
pleasure  to  write  you  the  27th  ult.  and  are  since  favoured  with  yours  of  the  29tk. 
Our  W.  L.  is  just  returned  from  Edinburgh,  where  he  went  to  attend  a  meeting  of  the 
creditors  of  Bertram  and  Co.  the  drawers  of  the  bill  remitted  you  of  £1000,  at  whidi 
they  exhibited  a  very  satisfactory  account  of  their  affairs,  shewing  a  reversion  of 
£66,000.  Messrs.  Baillie  and  Co.  the  acceptors,  is  a  house  composed  nearly  of  the 
same  partners  under  a  different  capital. — Mr.  Forrester,  one  of  the  partners  acting 
at  Edinburgh,  is  gone  to  London,  to  call  a  meeting  of  the  bill-holders  there,  and  laj 
before  them  a  state  of  their  funds,  by  which  they  will  be  perfectly  satisfied  of  the 
solvency  of  the  establishment.  We  wish  that  you  would  take  the  trouhle  to  attend  tUi 
meeting,  that  you  may  receive  every  corroboration  of  the  security  you  hold." 

On  the  13th  the  respondent  wrote  the  appellants  thus:  "I  duly  received  you 
esteemed  favours  of  the  29th  ult.  and  Ist  inst.  and  pay  proper  regard  to  their  contents. 
I  thank  you  for  the  communication  respecting  the  drawers  and  acceptors  of  the 
£1000  bill,  and  am  very  glad  their  affairs  are  so  good.  I  will  attend  the  meeting 
of  the  bill-holders,  if  I  have  notice  of  it,  or  can  see  it  in  the  papers." 
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To  this  the  appellants  anawered,  under  the  date  of  the  I7th,  "  We  have  your 
favour  of  the  13th,  in  which  you  do  not  say  whether  it  will  be  agreeable  to  you  to  hold 
iihe  jCIOOO  biU,  drawn  by  Bertram  and  Co.  on  BaiUie  and  Co.  or  not,  until  wt  can 
manage  to  take  it  up,  as  both  these  houses  have  suspended  payment. — We  told  you 
before,  and  we  heg  leave  to  repeat,  that  no  one  event  can  take  place  to  prevent  our 
being  able  to  discharge  this  and  every  other  engagement  we  have.  We  give  you  our 
ipord  of  honour  on  this,  and  that  we  will  take  up  this  £1000  biU  from  you  at  farthest 
in  two  months,  if  you  will  be  good  enough  to  /told  it  in  the  mean  time,  in  which,  be- 
sides our  names,  we  are  convinced  you  are  well  secured  of  pa^m^nt. — After  this 
representation,  and  when  we  mention  that  no  bill  above  £200  will  be  discounted  at 
present,  by  any  bank  in  Scotland,  you  will  easily  perceive  our  diflBculty  to  [284]  pro- 
vide for  £1000. — If  this  is  not  satisfactory,  we  will  send  you  bills  we  have  in  our  hands, 
dve  soon  in  Edinburgh,  or  we  wUl  ship  wheat  cmd  barley  to  your  consignment  for 
the  amount.    We  request  your  positive  answer  in  course,  as  no  time  is  to  be  lost." 

The  respondent  on  the  2l8t  wrote  the  appellants;  "  I  have  this  day  received  your 
favour  of  the  1 7th,  to  which  I  reply,  that  I  will  hold  the  £1000  bill  for  two  months, 
agreeable  to  your  request. — I  would  have  mentioned  this  in  my  last,  but,  as  I  did 
not  object  to  what  you  requested,  I  took  it  for  granted  you  woidd  conclude  I  meant 
to  keep  the  bill,  but  to  be  sure  it  would  have  been;  but  right  for  me  to  have  said  so." 

To  this  the  appellants  answered,  on  the  27th,  "  Since  we  wrote  you  of  the  I7th,  we 
have  your  sundry  favours  of  the  13th,  20th,  2l8t;  the  last  agreeing  to  hold  the  £1000 
bill  for  two  months  at  our  request,  for  which  we  esteem,  ourselves  mdick  obliged.  We 
are  in  hopes  by  that  time  the  drawers  may  he  able  to  take  it  up;  but,  if  not,  you  may 
rely  on  our  punePuality  in  relieving  it." 

After  these  repeated  and  positive  engagements  by  the  appdlants  to  pay  the  sum 
in  this  bill,  and  after  soliciting  from  the  respondent  a  dday  of  two  monies,  which  he 
agreed  to,  recollecting  too  that  the  letter,  by  which  the  bill  was  remitted,  expressly 
stated  that  the  appellants  had  taken  the  three  months  credit  upon  themselves,  the 
respondent  was  not  a  little  surprised  to  receive  the  following  letter  from  the  appel- 
lants. "  It  was  suggested  to  us  a  few  days  ago,  that  the  bill  drawn  by  Bertram  and 
Co',  on  Baillie  and  Co.  and  remitted  by  us  to  you,  in  part  proceeds  of  your  wheat, 
before  the  purchaser's  bills  to  us  became  due,  ought  not  to  revert  upon  us,  because 
it  subjected  us  to  two  risks  at  same  time ;  whereas  we  were  only  bound  by  our  del 
credere  commission  to  guarantee  the  payments  of  the  purchasers  of  your  wheat.  We 
think  it  candid  to  inform  you,  we  were  led  from  this  hint  to  state  the  question  to 
counsel,  who,  upon  pei-usal,  make  answer,  "  The  transaction  is  quite  distinct  from 
the  sales,  and  the  del  credere  cannot  reach  the  drafts ;  for,  if  Mr.  Scott  got  it  accepted, 
and  made  no  objections  till  the  failure,  he  cannot  have  the  vestige  of  a  plea."  This 
circumstance  would  never  have  occurred  to  us,  but  we  shall  make  farther  investiga- 
tion into  the  fact,  and  in  the  mean  time  will  be  glad  of  your  sentiments  on  it." 

The  respondent  treated  this  defence  in  the  manner  that  it  appeared  to  him  to 
deserve.  He  exposed  the  weakness  of  their  attempt,  to  justify  a  direct  breach  of  faith, 
by  the  suggestion  of  any  adviser.  He  shewed  the  injustice  of  their  conduct,  in  delay- 
ing still  longer  the  payment  of  this  bill,  after  the  express  stipulations  they  had  made, 
and  the  concession  they  had  obtained,  upon  the  faith  of  punctual  payment;  an'd  he 
demonstrated  the  absurdity  of  their  proceeding,  in  setting  up  this  defence,  under  the 
whole  circumstances  of  the  transaction. 

In  a  letter  dated  the  8th  of  July,  the  appellants  say,  "  We  have  just  received  your 
favour  of  the  4th  current.  The  doctrine  [285]  we  have  adopted  may  be  absurd,  but  it 
was  not  of  our  making,  and  it  was  with  some  regret  we  wrote  you  of  the  circumstance, 
considering  the  accommodation  you  proposed  offering  us.  We  did  not  suppose  you 
would  have  suspected  us  of  being  influenced  by  any  motive  to  gain  time,  other  than 
•we  declared,  which  you  must  allow  we  have  ever  done  openly  in  our  correspondence 
with  you." 

The  respondent,  being  advised  that  the  appellants  defence  against  payment  was 
utterly  groundless,  was  proceeding  to  take  measures  for  enforcing  payment,  by  a 
charge  upon  the  bill.  The  appellants  then  brought  the  question  into  the  Court  of 
Session  in  Scotland,  by  offering  a  bill  of  suspension,  which  came  in  the  course  of  the 
rolls  in  that  court,  before  the  Lord  Justice  Clerk,  as  Ordinary. 

In  the  first  place,  the  appellants  insisted  before  that  Court,  ih&t  the  nature  of  a 
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conuDisaion  del  eredere,  which  they  admitted  to  have  charged,  aud  to  have  recdred 
from  the  respondent,  did  not  import  any  other  guarantee  or  oUigation  by  than  dm 
the  Bolyeucy  of  the  purchasers  of  the  grain  sold,  and  that  this  guarantee  did  net 
extend  to  the  remittance  of  the  mon^  by  them  to  the  respondent,  their  emplajB. 
2dly,  That  the  circumstance  of  their  taking  the  bill  for  the  r^nittanoe,  by  ifeKti. 
Bertram,  Gardner,  and  Co.  payable  to  themselTes,  and  indorsing  that  bill  to  the 
respondent,  did  not  subject  them  to  any  obligation  to  which  they  would  not  otber- 
wise,  and  independently  of  such  indorsation,  have  been  liable.  And,  3dly,  Thai  tk 
repeated  acknowledgements  and  different  engagements  by  them,  in  their  letters  to  d^ 
respondent,  to  pay  the  bill  in  question,  could  have  no  effect,  if  they  were  not  othenrise 
liable,  either  on  the  del  credere  commission,  or  on  account  of  their  having  indoned 
the  bill ;  that  these  letters  were  written  under  a  misapprehension  of  the  nature  sod 
extent  of  their  obligation ;  that  they  did  not  mean  to  impose  any  fresh  obligation, 
but  only  meant  to  express  their  willingness  to  fulfil  an  obligation,  which  th^  sap- 
posed  the  law  had  already  imposed  upon  them. 

In  answer  to  these  arguments,  the  respondent,  on  the  other  hand,  insist^.  Ikit 
upon  each  of  the  t/iree  grounds,  noticed  by  the  appellants,  he  was  entitled  to  a  judg- 
ment, awarding  payment  of  the  sum  in  this  bill  from  the  appellants. 

And,  first,  witii  regard  to  the  effect  of  a  commission  del  eredere,  which  the  appel- 
lants charged  and  received,  it  is  a  point  fixed  in  mercantile  law  and  practice,  tba 
a  person,  acting  upon  such  commisBion,  is  bound  to  pay  his  constituent,  the  sefler. 
the  price  of  the  subject  told,  in  the  same  way  as  if  he  were  himself  the  purehater  of 
the  thing  sold.  In  Grove  v.  Dubois  (1  Term  Rep.  K.B.  1 12.),  the  effect  of  a  oommissioB 
del  credere  was  discussed  in  the  Court  of  King's  Bench,  and  that  Court  decided  that 
it  was  not  merely  a  conditional  undertaking  and  guarantee  from  the  person  taking 
it,  that  he  would  pay  if  some  other  person  did  not,  but  that  it  was  an  absolute  tst- 
gagement  from  him,  and  made  him  liable  in  the  first  instance;  and  the  same  doctrine 
was  acquiesced  in  and  acted  upon  in  Biie  v.  Dickason  {id.  285.).  [286]  This  idea  of  t 
commission  del  credere  was  confirmed  by  the  opinions  of  merchants,  which  were  pro- 
duced. In  a  letter  dated  August  2i,  1793,  Messrs.  Booth  and  Co.  considerable  mer- 
chants in  Liverpool,  say,  "  We  have  always  considered  ourselves  responsible  for  the 
bills  we  remit,  when  we  charge  a  del  credere  commission,  and  when  it  has  happened 
that  any  such  bills  have  been  returned  for  non-payment,  we  have,  ever  since  we  ha?e 
been  in  business,  immediately  replaced  them."  Messrs.  Corrie,  Gladstones,  and  Brad- 
shaw,  an  eminent  company  in  Liverpool,  give  a  similar  opinion  in  these  words: 
"  Whatever  bills  we  remit  on  account  of  the  proceeds  of  grain  or  flour,  consigned  to 
us  for  sale,  we  guarantee  the  payment  of,  as  we  always  charge  the  del  eredere  com- 
mission, and  such,  we  believe,  to  be  the  general  practice  here,  at  Least  we  nenr 
knew  of  any  instance  to  the  contrary  anywhera"  The  appellants  contended,  that  if 
they  had  charged  a  separate  del  eredere  commission  upon  the  remittance,  as  well  ■• 
upon  the  sales,  they  would  have  been  liaUe  for  the  bill  remitted;  but  that,  as  titer 
charged  only  one  del  eredere  commission,  they  were  not  liable  to  guarantee  the  bit 
for  tiae  remittance.  There  is,  however,  no  foundation  in  law  or  in  practice  for  this 
distinction,  and  there  is  no  instance  of  two  separate  commissions  del  cedere  being 
charged,  upon  the  same  transaction. 

2dly,  Had  the  appellants  been  under  no  obligation  of  guarantee  aa  to  the  re- 
mittance, they  ought  to  have  acted  in  a  different  manner  from  what  they  did :  Taa 
should  have  directed  the  respondent  to  have  drawa  upon  them  for  the  price;  or,  if 
they  chose  to  make  the  remittance  by  bill,  payable  to  the  respondent,  they  ought  to 
have  taken  that  bill  directly  payable  to  the  respondent,  without  inserting  their  names; 
or  when  their  names  were  inserted,  they  should  in  their  letter  accompanying  the  biH 
or,  as  soon  after  as  might  be,  have  informed  the  respondent,  that  they  were  in  do 
wise  responsible  for  tlie  bill  remitted.  Every  one  putting  his  name  upon  a  bill 
knows,  or  is  presumed  to  know,  that  by  that  alone,  independently  of  all  prior 
obligations,  he  renders  himself  responsible  to  the  indorsee  and  holder  of  the  bilL 

3dly,  The  appellants'  deliberate  and  repeated  acknowledgements  of  the  d^it,  sad 
their  specific  obligation  to  pay  this  bill,  not  only  remove  any  doubt  upon  the  priw 
oUigation  under  the  guarantee,  and  under  the  indorsement,  but  afford  a  separate 
and  clear  ground  for  subjecting  the  appellants  in  payment.  The  appellants'  lecten 
contain  the  most  earnest  assurances,  the  most  solemn  engagement,  that  no  one  emit 
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can  take  place  to  prevent  our  discharging  this  debt ;"  for  doing  which,  the^  aak  and 
obtain  the  indulgence  of  a  delay  for  two  months.  Supposing  it  in  any  case  doubtful, 
whether  a  man  is  or  is  not  liable  as  a  guarantee ;  or  supposing  the  nature  and  extent 
(rf  that  guarantee  to  be  uncertain,  is  not  the  ddiberate  acknowledgement,  by  the 
party  himself,  the  best  evidence  that  can  be  obtained  or  required?  Is  it  not  sufficient 
to  remove  all  doubt,  and  explain  all  ambiguity  in  the  original  transaction;  and 
[287]  whatever  might  have  been  the  nature  of  the  original  engagement,  eo  ipto,  to 
constitute  a  l^al  claim? 

Such  were  the  arguments  of  the  parties  in  the  Court  below;  and  on  the  21st 
February  1794,  the  Lord  Justice  Clerk  Ordinary  pronounced  the  following  inter- 
locutor :  "  The  Lord  Ordinary  having  heard  parties  procurators  upon  the  grounds 
of  the  charge,  and  reasons  of  suspension,  repdls  the  reasons  of  suspension,  finds  the 
letters  orderly  proceeded,  and  decerns,  at  the  instance  of  the  charger,  and  Alexander 
Young,  writer  to  the  signet,  his  attorney,  finds  the  suspender  liable  in  expences,  and 
allows  an  account  to  be  given  in." 

Upon  a  representation  against  this  interlocutor,  which  was  followed  with  answers, 
his  Lordship,  on  the  14th  January  1796,  pronounced  as  follows :  "  Having  considered 
litis  representation  with  answers,  refuses  the  deeire  of  the  representation,  adheres  to 
the  former  interlocutor,  and  discharges  any  more  representations." 

The  appellants  having  reclaimed  by  petition  to  the  whole  Lords  against  these 
interlocutors  of  the  Lord  Ordinary,  their  Lordshi]>8,  on  the  15th  of  the  same  month, 
pronounced  the  following  interlocutor :  "  The  Lords  having  advised  this  petition 
with  the  answers,  they  adhere  to  the  interlocutor  of  the  Lord  Ordinary  reclaimed 
against,  and  refuse  the  desire  of  the  petition,  and  ordains  the  account  of  expences  to 
be  given  into  Court." 

The  appellants  did  not  prefer  any  petition  against  this  interlocutor,  (which  is  a 
competent  and  usual  and  a  proper  step,  before  carrying  a  cause  to  the  last  resort;) 
but  appealed  to  the  House  of  Lords. 

They  introduce  their  reasoru  for  urging  the  repeal  of  the  interlocutors  complained 
of  by  an  argument,  in  which  they  stated  the  nature  of  the  commission  del  credere  in 
the  following  manner : 

"  Del  credere  is  an  Italian  mercantile  phrase,  which  signifies  exactly  the  s&me  as 
the  Scotch  word  warrandice,  or  the  English  word  guarantee ;  and  when  applied  to  the 
situation  of  a  factor,  suoh  as  the  appellants  were,  it  is  understood  in  the  following 
sense :  A  factor,  who  has  general  orders  to  dispose  of  goods  for  his  constituent  to  the 
best  advantage,  is,  like  all  factors,  liable  onjy  to  that  d^ree  of  diligence  which  a 
prudent  man  adhibits  in  his  own  affairs,  and  consequently  the  factor  is  authorized 
to  dispose  of  the  goods  according  to  the  best  terms  which  can  be  obtained  at  the  time 
in  the  country ;  and  if  it  shall  appear  that  he  has  done  so,  and  that  he  has  sold  his 
goods  to  persons  in  reputed  good  circumstances  at  the  time,  and  to  whom  at  that  time 
he  would  have  given  credit  in  hit  own  affairs,  he  will  not  be  liable  to  his  constituent 
although  some  of  these  persons  should  fail,  and  for  such  trouble  the  factor  is  generally 
paid  by  a  commission  of  so  much  per  cent,  upon  the  goods  sold,  which  in  the  present 
case  was  two  and  a  half.  According  to  the  above  practice,  your  Lordships  see  tiiat  the 
constituent  runs  all  the  [288]  risk,  and  the  fe^stor  is  sure  of  this  commission  whether 
the  event  turns  out  favourable  or  not.  Many  merchants  do  not  choose  to  run  this 
risk,  and  to  trust  so  implicitly  to  the  prudence  and  discretion  of  their  factor ;  and 
therefore  the  agreement  called  del  credere  was  invented,  by  which  the  factor,  for  an 
additional  premium  beyond  the  usual  commission,  when  he  s^ls  his  goods  on  credit, 
becomes  bound  to  warrant  the  tolvency  of  the  purchasers.  This  is  the  precise  nature 
of  the  obligation  and  commission  del  credere,  and  this  is  the  utmost  extent  to  which 
the  del  credere  obligation  is  understood  to  go.  The  moment  the  purchasers  make 
good  their  payments  to  the  factor,  the  warrandice,  or  del  credere,  is  fulfilled,  and 
he  becomes  entitled  to  the  premium  agreed  upon  on  that  account.  The  money  then 
remains  in  the  factor's  hands,  at  the  credit  and  at  the  order  of  his  constituent.  In 
order  that  the  constituent-may  receive  it,  the  natural  mode  for  him  is- to  draw  upon 
his  factor,  who,  if  he  refuses  to  honour  such  bills,  will  be  liable  in  damages.  Ano^er 
way  for  the  constituent  to  receive  his  money  is,  to  desire  the  factor  to  remit  it  to  him ; 
but  the  factor  has  already  fulfilled  his  del  credere  obligation  by  having  guaranteed 
the  solvency  of  the  purchasers.    If,  therefore,  the  constituent  desires  the  money  to  be 
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remitted  to  him,  it  is  a  new  mandate  altogether,  which  the  factor  sufficiadr  ia- 
charges  by  remitting  to  his  constituent  ffood  bills,  that  is,  bills  on  houses,  in  good  mi 
xtniversal  credit  at  the  time;  and  the  factor  is  not  understood,  in  mercantile  prictia, 
to  warrant  the  new  payment  of  these  remittances,  unless  he  charges  a  tieK  mc- 
mission  of  del  credere." 

The  argument  then  proceeded  very  artfully,  and  at  great  length,  into  s  diKiBa'iM, 
on  the  liability  of  the  appellants  to  guarantee  the  bill  of  Bertram  and  Co.  sod  tbe* 
insisted  they  were  not  liable,  principally  on  the  following  grounds : 

"  When  the  wheat  was  sold  for  bills  at  two  or  three  months  date,  the  rwpondea 
expressed  himself  extremely  anxious  for  a  remittance.    Now  this  could  only  be  d«* 
by  the  appellants  discounting  the  purchasers'  bills ;  and  the  respondent's  anxiodh 
desiring  a  remittance  must,  in  common  sense  and  in  law,  be  considered  as  a  su&ioi 
authority  for  the  appellants  doing  so.     The  appellants  found  it  impossible  to  sit 
these  bills  discounted  at  Dundee ;  they  then  tried  both  the  banks,  and  a  number  li 
the  banking-houses,  in  Edinburgh,  in  vain.     At  last  they  succeeded  with  Measi. 
Bertram,  Gardner,  and  Company,  from  whom  t^ey  obtained  a  bill  upon  LondoL 
The  appellants  were  therefore  placed  in  a  peculiar  situation  at  this  period:  IV 
were  under  their  del  credere  with  respect  to  the  purchasers'  bills;  and  if  they  had  ne 
been  paid  when  due  to  Messrs.  Bertram,  Gardner,  and  Company,  who  had  digcomted    ; 
them,  the  appellants  would  have  been  unquestionably  liable  for  such  of  them  u  vn    ' 
dishonoured ;  but  this  was  an  obligation  which  the  appellants  had  taken  upon  theio-    i 
selves,  and  for  which  they  had  stipulated  an  adequate  [289]  consideration.    But  ti 
•  suppose  that  while  they  were  guaranteeing  the  purchasers'  bills  to  Messrs.  B^tniii. 
Gardner,  and  Company,  they  were  at  the  same  time  to  guarantee  the  bills  of  tiit  htm    \ 
to  the  respondent,  was  (the  appellants  contended)  to  suppose  that  they  were  to  nci    ' 
a  double  risk  for  only  one  premium  ;  as  it  is  not  pretended  that  either  the^  ch&rgei 
or  the  respondent  offered  them,  any  further  del  credere  commission  upon  tbe  re-    , 
mittance.     And  the  appellants  did  insist,  that  no  merchant  would  have  done  tliii. 
and  that  the  House  would  not  find  any  mercantile  practice  or  authority  for  it" 

It  does  not  seem  necessary  to  follow  the  appellants  through  a  tedious  chain  oi 
fallacious  reasoning,  in  which  they  took  care  to  omit  giving  any  answer  to  wh«t  in 
fact  seems  to  have  formed  the  whole  strenght  of  their  adversary's  case :  namdy, "  "^ 
they  (the  appellants)  being  originally  answerable  for  the  payment  of  the  acceptucei 
which  they  took  for  the  value  of  the  corn  sold  by  them,  their  parting  with  tbeK  v- 
ceptances  on  what  ultimately  proved  to  be  a  bad  security,  could  by  no  means  dischuge 
them  from  their  former  liability." 

The  following  are  the  reasons  with  which  the  appellants  concluded  their  cat. 
(J.  Scott,  R.  Dundas.) 

let.  The  del  credere  obligation  applied  to  guaranteeing  the  sales  of  the  wheat  m^ 
The  remittance  of  the  money  is  a  transaction  perfectly  different  and  distintt  li't 
BuflScient  that  the  factor  remit  by  the  bills  of  a  house  in  good  and  undoubted  credit 
at  the  time.  Such  it  has  been  admitted  was  the  house  of  Bertram,  Gardner,  sod  Con- 
pany.  The  appellants,  had  the  respondent  been  on  the  spot  when  they  were  bomd 
to  pay  the  amount  of  the  sales,  would  have  paid  him  over  the  money,  and  thus  tlitn 
would  have  been  an  end  of  the  transaction,  and  they  still  would  have  had  the  suae 
commission  of  one  and  a  half  per  cent  which  is  the  usual  charge  for  gusrsiiteeisg 
sales;  but  if,  for  the  accommodation  of  the  respondent,  who  had  no  person  on  die 
spot  to  receive  it,  they  remitted  him  his  money,  in  the  usual  waff  in  urhith  ititrt- 
mitted  from  Scotland  to  England,  it  would  seem  contrary  to  every  idea  of  justice  ttK 
they  should  suffer,  while  it  has  been  shewn  that  for  this  risk  no  premium  thatev 
was  given. 

To  the  statement  of  the  respondents,  that  tlie  custom  of  the  merchants  of  Lits- 
pool  and  Bristol  is  to  guarantee  the  bills  by  which  they  remit  the  produce  of  site 
to  their  employers ;  and  the  reference  made  to  letters  to  prove  this  practice ;  the  »ppet    I 
lants  gave  four  answers : 

1.  The  respondent  has  not  thought  proper  to  shew  the  letters  written  by  hia  ^ 
which  those  he  refers  to  are  answers.  It  does  not  therefore  appear  whether » f»if 
state  of  the  case  was  under  the  consideration  of  the  merchants. 

2.  The  answers,  such  as  they  are,  seem  rather  to  support  the  argument  of  die 
appellants ;  for  they  ea&ax  to  import,  that  it  is  only  whMi  they  receive  a  «W  <wA« 
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commission  on  the  bills  re-[290]-mitted,  tliat  thej  oonsider  themselves  reeponsible 
for  the  remittances. 

3.  The  practice  of  Leith  and  Glasgow  was  referred  to,  as  shewing  that  the  del 
credere  extended  in  this  case  no  farther  than  to  being  responsible  for  the  purchasers 
of  the  corn. 

4.  The  respondent  himself  seems  to  have  been  sensible  that  the  practice  of  mer- 
chants was  against  him,  for  he  declined  a  reference  to  merchants  of  character. 

2dly,  The  respondent's  own  sense  of  the  transaction  might  be  collected  from  his 
own  letters,  and  his  own  conduct.  When  he  received  the  remittance,  he  passed  it  to 
tJie  credit  of  the  appellants :  He  did  not  find  fault  with  their  remitting  as  they  did ; 
he  retained  the  bill,  knowing  perfectly  that  Bertram,  Gardner,  and  Company,  who 
drew  the  bill,  and  Baillie,  Pocock,  and  Company,  to  whom  the  respondent  presented 
it  for  acceptance,  were  in  unquestionable  credit  at  the  time.  He  gave  credit  for  the 
full  sum  of  £1000  in  his  accounts;  thus  taking  the  loss  of  the  seventy-five  days  on 
himself,  and  proving  the  remittance  was  made  for  his  accommodation,  and  at  his 
risk :  And,  after  obtaining  the  bill  accepted,  he  shuts  his  accotmts  with  the  appellants : 
For  in  his  answer  to  the  appellant's  petition,  he  stated,  "  An  account  of  sales  having 
been  at  last  rendered  (April  2,  1793),  it  appeared,  that  after  deducting  their  own 
charges,  they  had  over-remitted  by  £86  9s.  lOd.  For  that  sum  they  afterwards  drew 
upon  the  respondent,  and  their  draught  was  duly  honoured." 

3dly,  The  indorsement  of  the  bill  hj  the  appellants  could  not  operate  against  them 
in  a  question  with  the  respondent  their  constituent.  By  the  indorsement,  which  was 
a  mere  matter  of  form,  they  certainly  could  not  be  supposed  to  have  come  under  any 
fresh  obligation.  With  third  parties,  into  whose  hands  the  bill  might  have  gone>, 
tile  appellants,  no  doubt,  could  not  have  availed  th^nselves  of  this  objection ;  but  in 
a  question  purely  between  the  factor  or  agent,  and  constituent,  it  never  can  be  held, 
that,  by  indorsing  a  bill  as  a  factor,  and  for  the  accommodation  of  his  constituent^ 
vithout  receiving  amy  value  or  consideration  whatever,  he  can  be  liable  in  recourse 
to  the  constituent. 

4thly,  The  correspondence  relied  on  by  the  respondent  ought  not  to  be  brought 
against  the  appellants.  The  letters  were  not  intended  to  constitute  a  new  obligation. 
They  must  be  taken  as  in  reference  to  a  supposed  antecedent  obligation;  but  if  no 
such  obligation  existed,  then  the  letters  are  out  of  the  question.,  All  that  can  be 
inferred  from  the  letters  is,  that  the  appellants  had  mistaken  a  point  of  law.  It  is 
held  both  in  Scotland  and  England,  that  a  mistake  of  this  kind,  or  an  error  juris, 
cannot  hurt  the  party  committing  such  mistake. 

The  respondent  offered  (W.  Adam,  J.  Bayley)  the  following  short  reasons  for  con- 
firming the  interlocutors  complained  of : 

Ist,  The  general  nature  and  effect  of  a  commission,  del  credere,  on  the  sale  of 
goods,  is,  that  the  person  accepting  and  acting  under  [291]  that  commission  makes 
himself  absolutely,  in  the  first  instance,  liable  for  the  payment  of  the  price  of  such 
goods. 

2dly,  It  is,  at  any  rate,  clear,  from  the  whole  circumstances  of  this  case,  that 
such  was  the  nature  and  extent  of  the  guarantee  undertaken  by  the  appellants. 

3dly,  The  appellants,  by  indorsing  the  bill  remitted  to  the  respondent,  did,  eo  ipso, 
subject  themselves  in  payment^  and  the  whole  circumstances  of  the  case  do  corroborate 
the  obligation  upon  ihem,  as  indorsers  of  this  bill. 

4thly,  The  appellants'  deliberate  acknowledgements  and  repeated  engagements, 
in  their  letters  of  correspondence,  afford  both  a  separate  and  corroborative  ground 
for  concluding  against  them. 

5thly,  The  appellants  have  been  guilty  of  a  gross  fraud  and  breach  of  faith,  in 
soliciting  and  obtaining  from  the  respondent  a  delay  of  payment,  under  an  express 
assurance,  "  that  no  event  whatever  would  prevent  their  discharging  this  debt ;"  and 
tiien,  after  enjoying  the  benefit  of  that  delay,  resisting  payment  upon  such  frivolous 
and  vexatious  grounds. 

And  it  was  accordingly  orderbd  and  ADjin)QBD,  that  the  appeal  be  dismissed; 
and  that  the  interlocutors  therein  complained  of,  be  affirmed,  with  £100  costs.  (See 
MSS.  Jour,  sub  ann.  1796.) 
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PURCHASOfi. 

Case  1. — Kichabd  Smith, — Appellant;  Sie  Thomas  Dolman, — Bespondai 

[19th  January  1708]. 

[Mews'  Dig.  xiii.  1841.] 

A.  contracts  for  the  purchase  of  an  estate,  and  is  let  into  posseesion.  Tt» 
estate  being  greatly  incumbered,  A.  pays  off  some  of  the  incumbnim 
Great  delay  is  used  on  the  part  of  the  vendor  in  clearing  other  incumtvactai, 
and  making  good  the  title ;  but  the  purch&sor  shall  not  for  that  reason  k 
discharged  from  his  contract. 

Orobrs  of  Lord  Keeper  Wright  affirmed. 

By  SiTticlee  of  agreement  between  the  appellant  and  respondent,  dated  tde 
27th  September  1696,  the  resp<mdeiit,  in  consideration  of  £9500  covenanted  dot, 
on  or  before  the  28th  day  of  November  following,  he  would  convey  to  the  appdut 
and  his  [292]  heirs,  a  clear  estate  of  inheritance  in  the  manor  of  Enderby,  and  otkr 
lands  in  the  county  of  Leicester,  freed  and  discharged  of  all  incumbriinces;  tx& 
that  the  appellant  should  receive  the  rents  and  profits  from  Michaelmas  then  next: 
in  consideration  whereof,  the  appellant  covmanted,  that  ha  would  pay  the  respco- 
dent  £5000  on  the  said  28th  of  November,  and  the  remaining  Xi500  on  Midsammo^ 
day  following;  and  that  he  would  pay  interest  for  the  whole  £9500  at  the  rsteof 
£5  per  cent,  from  Michaelmas  then  next,  until  the  same  should  be  paid  in  mamier 
and  form  aforesaid. 

The  appellant  was  accordingly  put  into  possession  of  the  estate,  at  the  tine 
limited  by  the  articles ;  but,  finding  that  it  was  greatly  incumbered,  and  that  ^ 
respondent,  notwithstanding  his  repeated  promises,  was  dilatory  in  diachargicf 
those  incumbrances,  the  appellant  thought  fit  to  satisfy  such  of  them  as  had  conte 
to  his  knowledge,  amounting,  with  charges,  to  £6955.  And  afterwards,  up«»  di»- 
covering  still  farther  inoumbranoee,  he,  in  Trinity  term,  1699,  exhibited  his  fail 
against  the  respopdent  in  the  Court  of  Chancery,  for  a  specific  performance  of  tiie 
articles ;  or  in  default  thereof,  to  be  reimbursed  what  he  had  so  paid,  with  intend 
and  costs,  and  to  be  discharged  from  his  purdisse. 

On  the  24th  of  February  1701,  the  cause  was  heard  before  tiie  Lord  Keeper 
Wright;  who  decreed.  That  the  defendant  should,  by  the  Ist  day  of  Miehaelmai 
term  then  next  ensuing,  perform  the  said  articles,  and  clear  all  tiie  incumbrancai 
affecting  the  said  estate ;  and,  in  order  thereto,  it  was  referred  to  a  Master  to  e&qsin 
and  state  what  incumbrances  the  plaintiff  had  discharged,  with  the  charges  thereoi, 
and  also  what  were  still  remaining  on  the  estate;  and  it  was  ordered,  that  such 
charges,  together  with  costs,  should  be  allowed  in  part  of  the  purchase-money ;  sai 
upon  the  defendant's  clearing  the  incumbrances,  and  making  the  plaintiff  a  good 
title  by  the  time  aforesaid,  the  plaintiff  was  to  pay  the  remainder  of  his  purcbsae- 
money  with  interest;  but,  in  default  thereof,  the  defendant  was  decreed  to  repay 
the  plaintiff  what  he  had  so  paid  in  discharging  incumbrances,  and  the  duu^ 
thereof,  with  interest  for  the  same  at  £5  per  cent,  and  also  his  costs,  after  diseount' 
ing  the  profits  of  the  estate,  which  the  plaintiff  had  received. 

The  Master,  by  his  report  of  the  24th  of  July  1704,  certified,  that  there  remained 
unsatisfied  incumbrances  on  tlie  estate,  to  the  amount  of  £23,140,  besides  tho* 
paid  off  by  the  plaintiff,  which,  with  charges,  amounted  to  £6955.  And,  by  another 
report  of  the  16th  of  November  1706,  the  Master  certified,  that  there  remained  dse 
to  the  plaintiff  for  what  he  had  so  paid,  with  interest  and  costs,  over  and  above  vlist 
he  had  received  by  ib»  profits  of  the  estate,  £6437.  By  a  third  report,  dated  tlie 
15th  of  February  1706,  tlie  remaining  unsatisfied  incumbrances  were  certified  to  be 
£9117 ;  and,  by  a  fourth  report  of  the  9th  of  May  1707,  the  Master  certified,  tlut 
the  estate  was  still  liable  to  a  recognizance  of  £4000  entered  into  by  the  defeodaat't 
father. 

[293]  The  defenduit  having  filed  a  bill,  and  obtained  a  decree,  touching  tbi* 
recognizance;  an  order  was  made  on  the  12th  of  July  1707,  that  the  plaintiff  shonld 
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stand  in  the  place  of  the  defendant,  and  have  the  benefit  of  that  decree ;  and,  that 
the  plaintiff  ^ould  proceed  in  hia  purchase,  and  come  to  an  account  for  what  of  the 
purchase-money  remained  unpaid,  making  allowances  according  to  the  decree,  and 
allowing  thereout  the  salary  of  a  receiver,  who  had  been  appointed  in  Octob«-  1706. 

On  a  re-hearing  of  the  cauae,  as  to  this  last  order  on  the  Ist  of  May  1708,  it  was 
varied ;  by  directing  the  defendant  forthwith  to  procure  a  discharge  of  the  said 
recognizance,  or  that  so  much,  as  the  Master  should  think  fit  to  answer  thje  costs  of 
BO  doing,  should  be  deposited  in  his  hands  out  of  the  purchase-money,  for  that  puiv 
pose.  And  by  two  subsequent  orders,  of  the  19th  of  July  and  13th  of  October  1708, 
the  plaintiff  was  ordered  to  pay  £5302  16s.  being  what  was  computed  as  the  re- 
mainder of  his  purchase-money  and  interest 

From  this  decree,  and  all  the  subsequent  orders  and  reports,  thei  plaintiff 
appealed ;  insisting  (N.  Lechmere,  J.  Pratt),  that  as  the  respondent  had  not  cleared 
the  estate  from  incumbrances,  either  within  the  time  limited  by  the  articles,  or 
the  decree,  nor  within  the  times  allowed  by  several  subsequent  orders ;  the  appellant 
ought  to  have  been  absolutdy  discharged  from  the  articles,  and  have  had  the  money 
he  laid  out  towards  clearing  the  estate  refunded,  with  interest  and  costs;  and  not 
have  been  held  in  suspence,  and  involved  in  an  e-Tpensive  enquiry,  for  so  many  years 
tc^etherj  during  all  which  time,  tlie  appellant  was  totally  disabled  from  settling, 
selling,  or  otherwise  disposing,  either  of  the  land  or  money,  nor  could  he  be  called 
the  certain  owner  of  either.  That  by  the  articles,  the  appellant  was  to  have  a 
conveyance  free  from  all  incumbrances  whatsoever;  and  yet,  tlie  recognizance  of 
£4000  was  still  a  legal  charge  on  the  estate,  and  the  decree  made  relative  thereto 
had  not  so  cleared  tlie  title,  as  that  the  appellant  ought  to  be  decreed  to  purchase 
under  it.  That  it  was  unreasonable  to  charge  the  appellant  with  interest  of  his 
purchase-money,  from  the  time  mentioned  in  the  articles,  there  having  been  13 
years  spent  in  an  expensive  delay,  before  tlie  respondent  had  made  himself  capable 
of  selling  a  clear  estate;  and  this  delay  ought  not  to  turn  to  the  appellant's  pre- 
judice, for  the  profits  of  the  estate  during  that  time  were  not  an  equivalent  tor  so 
many  years  interest  of  the  purchase-money.  That  the  appellant  conceived  himself 
aggrieved  in  the  manner  of  computing  the  interest,  aa  well  of  the  purchase-money 
to  be  paid  by  himself,  as  of  the  sums  he  had  advanced  in  discharge  of  incumbrances 
which  ought  not  to  have  been  computed  as  between  mortgagor  and  mortgagee,  but 
by  a  clear  allowance  of  interest  to  the  respondent  on  the  purchase-money,  from  the 
time  of  payment  stipulated  by  the  articles ;  and  by  a  like  allowance  of  interest  to 
the  appellant,  on  the  several  sums  advanced  by  him,  from  the  times  of  advancing 
the  same  respectively;  the  different  mode  of  compu-[2943-tation,  amounting  in  the 
whole  to  about  .£500,  to  the  appellant's  prejudice.  And  though  it  should  be  thought 
reasonable  to  hold  the  appellant  to  his  articles,  and  to  the  payment  of  interest  as 
already  computed,  yet  there  could  be  no  reason  to  charge  him  with  interest  for  the 
time  that  a  receiver  was  appointed,  and  who  had  accordingly  received  the  rents 
from  Michaelmas  1705;  because  the  appellant  could  receive  no  more  than  the  bare 
profits,  and  was  in  no  way  capable  of  making  any  advantage  thereof ;  and  because 
the  very  appointment  of  such  receiver  was  occasioned  by  the  great  delay  and  sole 
default  of  the  respondent. 

On  the  other  side  it  was  oontended  (S.  Harcourt,  S.  Oowper)  thati  the  Master's 
computation  of  interest  was  according  to  the  constant  usage  of  tlie  Court ;  and  that 
the  appellant  had  been  allowed  interest,  for  all  his  expences  in  taking  in  the  incum- 
brances, and  drawing  tlie  conveyance,  which  he  ought  to  have  borne  out  of  his  own, 
pocket;  but  that  report  being  inrolled,  could  not  be  altered,  and  therefore  tlie 
respondent  was  forced  to  submit  to  it.  That  as  to  the  receiver,  he  was  appointed 
at  the  appellant's  nomination,  and  was  tlie  same  person  who  managed  the  estate  for 
the  appellant  before  such  appointment ;  but  as  tliere  was  some  ground  for  appoint- 
ing a  receiver,  while  the  matter  of  the  incumbrances  remained  undetermined,  the 
Court  thought  fit  to  charge  the  respondent  with  his  salary ;  and  he  had  accordingly 
discounted  it,  out  of  what  was  coming  to  him  from  tlie  appellant.  That  in  the  course 
of  13  years,  ttie  appellant  had  never  been  disturbed  in  the  possession  of  the  pre- 
mises, or  in  the  receipt  of  the  rents,  nor  had  any  demand  ever  been  made  upon 
him,  under  pretence  of  any  incumbrance  whatsoever;  neither  was  it  now  even 
pretended  by  the  appellant,  that  there  remained  a  single  incumbrance  affecting 
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the  estate  in  queetion,  except  the  recognizance ;  as  to  which  it  plainh-  tpjoRC 
that  the  appellant  was  in  no  danger ;  and  that  the  respondent  baring  been  deoite 
to  pay  all  the  appellant's  costs  of  suit,  be  could  not  erince  that  he  had  been  »^imi 
in  any  one  instance  whatever. 

After  hearing  counsel  on  this  appeal,  it  was  ordbrkd  and  adjtdgkd,  tilut:^ 
same  should  be  dismissed ;  and  that  the  five  sereral  orders,  and  also  the  se^ 
reports  made  pursuant  thereto,  complained  of  in  the  said  i^peal,  should  be  t&nss. 
(Jour.  vd.  18.  p.  608.) 


[295]  Case  2. — Lord  Viscount  Faucohbkege,  et  Ux., — AppdlaiUs;  BrcHiffl 
FiTZGEKAU),  and  others, — Rexpondenis  [27th  February  1730]. 

J.  S.  seised  in  fee,  settled  his  estate  in  1712  to  the  tue  of  himtelf  for  life,Tea»aiB 
to  B,  in  tail,  but  with  power  of  revocation  by  any  writing  attested  hj  Hm 
witnesses.    In  1715,  J.  S.  by  deed,  attested  by  two  witnesses  oniy,  mmi 
that  he  was  indebted,  as  in  schedule  annexed,  conveyed  his  estste  to  W.  & 
and  W.  S.  and  their  heirs,  in  trutt  to  'pay  hit  taid  debit  by  the  profits,  mtrf- 
gage,  or  gale,  and  after  payment  thereof  to  pay  the  overplut,  and  neotni 
tueh  part  as  shotdd  be  untold,  to  him  the  said  J.  S.  or  tueh  other  pen*, 
and  for  tueh  utet,  as  he  hy  any  writing,  signed  and  sealed  by  him,  attabi 
by  two  witnesses,  should  direct.     J.  S.  died  without  issue,  but  left  B.  *ni  C. 
the  daughters  of  two  sisters,  his  heirs  at  law.     The  deed  of  1715  wsibft 
private  till  after  the  deatli  of  W.  S.  the  surviving  trustee,  in  1724,  snd  w 
then  laid  before  counsel,  who  directed  that  the  heir  of  W.  S.  should  >sig> 
the  legal  estate  to  the  trustees  in  the  deed  of  1712,  which  was  done.   After- 
wards in  1726,  upon  a  treaty  of  marriage  between  Lord  Fauconberge  and  & 
a  marriage  settlement  was  prepared,  by  the  same  couns^  as  counsel  for  led 
Fauconberge,  who  made  a  settlement  on  B.  in  consideration  of  the  great  eitatt 
in  land   which  he  was  to  have  with  her.     The  surviving  trustee  in  the  deed 
of  1712,  joined  in  this  marriage  settlement.     C.  brought  a  bill,  dsimiiigt 
moiety  of  this  estate  of  J.  S.  as  coheiress  with  B.  for  tiiat  the  deed  in  l^i 
was  a  revocation  of  the  deed  in  1712.     Lord  Fauconberge  pleaded  that  he*" 
a  purchasor  under  the  deed  of  1712,  without  notice  of  that  in  1715,  and  tint 
the  settlement  made  by  him  on  B.  was  in  contemplation  of  that  settlement  i« 
1712;  and  that  the  surviving  trustee  in  that  settlement  was  a  party  to  die 
marriage  settlement;  and  that  though  the  pwrehase  was  not  of  the  legdoM'- 
but  the  trutt  only,  that  will  make  no  diflference,  according  to  Wilker  and  Bod 
ington's  case,  2  Vem.  599.  and  that  neither  will  it  differ  the  case,  HonA 
there  was  no  actual  conveyance;  for  as  the  trustees  in  the  deed  of  1712 »!«![« 
acted  under  that  deed  for  B.  that  trust  shall  subsist  as  to  himself  who  ii » fw 
purchasor,  and  that  he  shall  not  be  affected  by  eonttruetive  notice  to  to 
counsel,  as  having  been  advised  with  on  these  two  deeds  in  1724;  fi)rtfc*f* 
must  be  intended,  that  at  the  time  of  the  counsel's  being  concerned  for  li* 
which  was  in  1726,  he  had  forgot  that  he  had  ever  seen  this  deed  of  I71*i 
there  being  an  interval  of  two  years  between  his  first  seeing  it  and  his  Iwnf 
counsel  for  Lord  Fauconberge.     And  for  these  reasons  the  Court  held  ft»t  thi« 
could  not  be  notice  to  his  Lordship.     Lord  Chief  Baron  Reynolds  (who  »»*<' 
the  Lord  Chancellor)  held  that  Lord  Fauconberge  could  be  a  purchasor  of  no 
more  than  B.  had,  as  no  actual  conveyance  was  made  to  him.     The  Master  o. 
the  Rolls  said,  that  to  be  a  purchasor  in  the  notion  of  equity,  then  tn^  " 
an  actual  contract,  and  a  consideration  paid;  and  therefore,  if  atthetim-;" 
the  marriage  the  deed  of  1712  stood  revoked,  the  trustees  should  be  seised  odIt 
of  a  moiety  for  the  use  of  B.  and  consequefntly  Lord  Fauconberge  can  be  • 
purchasor  of  no  more.     Lord  Chancellor  decreed  a  moiety  of  the  estate,  w" 
an  account  of  the  rents  and  profits  to  C.  since  the  death  of  J.  S. 
Dbcrbb  of  Ld.  King,  C.  affirmbd. 

The  above  is  literally  copied  from  2  Eq.  Ab.  p.  677,  8. — The  statement  in 
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p.  674,  is  merely  that  "  A  conveyance  to  different  usee  is  an  ^ectual  revoca' 
tion." — ^The  case  turned  as  well  on  the  construction  of  the  powers  in  the  deed 
of  1712,  as  on  the  question  of  notice..  The  rule  is,  that  "  notice  to  the  counsel 
or  attorney  of  the  party  is  notice  to  the  party  himself ;  but  this  notice  must  be 
in  the  tame  transaction."  See  Coote  v.  Mammon,  ante,  title  Notice,  case  2  [5 
Bro.  P.  C.  355]. 
Fitzgibbon's  Rep.  207;  Viner,  vol.  5.  p.  518.  note  to  ca.  12 ;  Lilly's  Pract  Conv.  391 ; 
2  Eq.  ca.  ab.  p.  674.  ca.  12 :  677.  ca.  3. 

William  Fowler,  esq.  deceased,  had  two  sisters,  Dorothy  and  Magdalen ;  Dorothy 
married  Mr.  John  Grove,  who  had  issue  by  her  Thomas  Grove,  esq.  the  respondent 
Rebecca's  father;  and  Magdalen  [296]  married  one  Casey,  who  had  issue  by  her  a 
daughter  named  Mary,  who  married  John  Betham,  and  they  had  issue  a  daughter, 
the  appellant  Lady  Fauconberge.     William  Fowler  being  unmarried,  and  having 
no  child,  and  seised  in  fee  of  the  manor  of  St.  Thomas,  in  the  county  of  Stafford,  and 
several  lands  and  hereditaments  there  and  in  several  other  counties,  of  £2300  per 
ann.  he,  by  lease  and  release,  dated  the  2d  and  3d  of  July  1712,  as  well  for  settling 
the  said  manors  and  premises  in  his  name  axid  blood,  to  the  several  uses,  trusts, 
and  purposes,  and  in  such  manner  as  therein  after  limited ;  "  with  liberty  neverthe- 
less, to  and  for  him  the  said  William  Fowler,  freely  and  clearly,  at  his  will  and 
pleasure,  to  dispose  of,  change,  or  alienate,  tl^  said  maniorsi,  hiereditaments,  and 
premises,  or  any  part  thereof,  for  any  estate  or  estates  whatsoever,  as  he  should  think 
fit,  and  to  revoke,  recall,  and  make  void  all  and  every    the  use  and  usee,  trusts, 
limitations,  and  appointments  thereby  raised,  limited,  and  appointed,  mentioned 
and  declared  concerning  the  same;"  as  also  in  consideration  of  5s.  conveyed  to  the 
respondent  Lord  Aston,  (then  the  Honourable  Walter  Aston,  esq.)  .Thomas  Giffard, 
esq.  and  the  respondent  Charles  Fowler,  and  their  heirs,  aU  the  said  manors  and 
premises,  to  the  use  of  himself  for  life,  without  impeachment  of  waste;  remainder 
to  the  trustees,  for  500  years,  upon  the  trusts  therein  after  declared ;  remainder  to 
the  heirs  of  the  body  of  tiie  said  WiUiam  Fowler ;  remainder  to  the  said  John  Betham 
for  life,  without  impeachment  of  waste;  remainder  to  the  trustees,  for  the  life  of 
the  said  John  Betham ;  remainder  to  his  first  and  other  sons  by  the  said  Mary,  in 
tail  malej  remainder  to  all  and  every  the  sons  of  the  said  Mary  Betham  in  tail  mule; 
remainder  to  the  eldest  son  of  the  said  Thomas  Grove,  which  should  be  living  at  the 
time  of  faUure  of  such  issue  male  of  John  Betham,  for  life,  without  impeachment 
of  waste;  remainder  to  the  trustees  to  preserve  contingent  remainders;  remainder 
to  the  first  and  other  sons  of  such  eldest  son  of  the  said  Thomas  Grove  in  tail  male; 
remainder  to  all  other  the  sons  of  the  said  Thomas  Grove ;  remainder  to  the  appellant 
Lady  Fauconberge,  (then  Catherine  Betham),  the  daughter  of  the  said  John  Betham, 
for  life;  remainder  to  the  trustees  to  preserve  contingent  remainders;  remainder  to 
the  first  and  other  sons  of  Catherine  in  tail  male;  remainder  in  like  manner  tu  all 
other  the  daughters  of  John  Betham  on  the  body  of  Mary;  remainder  to  Dorothy, 
the  eldest  daughter  of  the  said  Thomas  Grove  for  life;  remainder  to  the  trustees  to 
preserve  contingent  remainders ;  remainder  to  the  first  and  other  sons  of  the  ts&id 
Dorothy  Grove  in  tail  male;  remainder  to  all  other  the  daughters  of  Thomas  Ck  ve 
successivdy  in  tail  male;  remainder  to  the  right  heirs  of  the  said  William  Fowler 
for  ever. 

These  several  remainders  were  limited  to  the  several  persons  aforesaid,  on  his, 
her,  and  their  taking  successively  the  simame  of  Fowler,  and  writing  themselves  and 
calling  their  children  by  that  and  no  other  sirname;  and  the  persons  to  whom  the 
said  daughters  should  severally  marry,  were  also  to  take  on  them  in  [297]  like 
manner  the  sirname  of  Fowler,  and  call  their  children  by  that  name. 

The  500  years  term  was  upon  trust,  that  the  trustees  should,  out  of  the  rents  and 
profits  of  the  premises,  pay  to  the  said  Dorothy  Groves,  sister  of  the  said  William 
Fowler,  £300  per  ann.  and  to  the  said  Thomas  Grove  her  son  £200  per  ann  for 
tlieir  several  lives,  clear  of  taxes ;  and  also  thereby,  or  by  sale,  mortgage,  or  demise 
thereof,  for  the  500  years,  or  any  part  thereof,  to  raise  all  such  sums  as  the  said 
William  Fowler  should  owe  at  his  decease;  and  also  all  such  sums  as  he,  by  his  last 
viU,  or  any  other  deed  or  writing  executed  under  his  hand  and  seal,  in  the  prepence 
(if  two  or  more  witnesses,  should  give  and  appoint  to  be  paid,  or  charge  the  premises 
With,  to  any  person  or  persons  whatsoever ;  but  if  the  person  next  in  remaiuder, 
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expectant  ou  the  term,  should  pay  all  the  said  debts,  annuities,  and  monies,  bo  to  be 
df. vised  or  appointed,  then  the  term  was  to  cease. 

And  in  the  indenture  of  release,  were  contained  the  following  proTisoes,  rii. 

1.  A  proviso  or  power  for  the  said  William  Fowler,  from  time  to  time,  by  snr 
deed  or  writing  under  his  hand  and  seal,  to  be  signed  and  duly  sealed  and  deltierid 
in  the  presence  of  two  or  more  witnesses,  to  demise,  lease,  limit,  or  appoint  the  said 
manors  and  premises,  or  any  of  them,  to  any  person  or  persons  whatsoever,  for  say 
term  or  terms  whatsoever,  for  so  much  yearly  rent  as  the  said  William  Fowler  should 
think  fit,  and  with  such  other  conditions  and  agreements,  as  the  said  William  Fowler 
iihonld  please. 

2.  A  proviso,  that  if  the  appellant  Catheriney  or  any  other  daughter  of  the  nid 
John  and  Mary  Betham,  or  Grove,  ddest  daughter  of  the  said  ThmiiM 
Grove,  or  any  other  daughter  of  the  said  Thomas  Grove,  wTio,  according  to  the  said 
limitations,  ought  to  inherit  the  premises,  should  marry  any  person,  without  the  coc- 
sent  of  the  trustees,  or  the  survivors  of  them,  or  should  marry  any  person  who  shouki 
be  a  protestant,  and  not  of  the  communion  of  the  church  of  Rome;  that  then  sad 
immediately  after  such  marriage,  all  the  estates  before  created  and  appointed  for 
the  benefit  of  such  person,  so  marrying,  should  cease  and  be  void. 

3.  And  another  proviso  in  these  words,  viz.  "  That  it  shall  and  may  be  lawful  to 
and  for  the  said  William  Fowler,  at  any  time  or  times  during  his  natural  life,  fct  hk 
will  and  pleasure,  to  grant,  sell,  or  demise  the  hereby  granted  premises,  or  any  part 
thereof ;  or  by  any  deed  or  writing  under  his  hand  and  seal,  or  by  his  last  will  and 
testament  in  writing,  signed,  sealed,  delivered,  and  published  in  the  presence  of  tJtrte 
or  more  credible  witnesses,  to  revoke,  repeal,  and  make  void  all,  every,  or  any  the 
use  and  uses,  estate  and  estates,  trusts  and  limitations,  before  raised,  created,  limited, 
or  appointed ;  and  to  declare  and  limit  the  same,  or  such  other  new  uses,  as  shall 
seem  most  meet  and  convenient  to  the  said  William  Fowler;  and  then  and  from 
[298]  thenceforth,  the  estates  and  uses  before  limited  and  appointed,  and  so  revoked 
and  repealed,  to  cease  and  determine  and  be  utterly  void,  as  if  the  same  had  nerer 
been  made,  limited,  and  appointed;  and  that  the  said  William  Fowler  shall  and 
may  dispose  of  the  same  premises,  and  every  part  and  parcel  thereof,  to  such  other 
person  and  persons,  use  and  uses,  as  he  shall  think  fit,  any  thing  before  mentioned 
to  the  contrary  in  any  wise  notwithstanding." 

By  other  indentures  of  lease  and  release,  dated  the  25th  and  26th  of  SeptenilKr 
1716,  made  between  the  said  William  Fowler  of  the  one  part,  and  John  Tombs,  doctor 
in  physic,  and  Edward  Ward,  gent  of  the  other  part;  reciting,  that  the  said  WiUiam 
Fowler  did  really  stand  indebted  to  the  several  persons  named  in  a  schedule  there- 
unto annexed,  in  the  several  sums  therein  mentioned ;  he,  as  wdl  for  better  oecnrii^ 
the  said  debts,  and  more  speedy  payment  thereof,  and  in  consideration  of  Ss.  as  alio 
for  other  good  causes,  conveyed  to  the  said  John  Tombs  and  Edward  Ward,  and  their 
heirs,  the  said  manors  and  premises ;  upon  trust,  that  they  or  the  survivor  of  then, 
or  the  heirs  and  assigns  of  such  survivor,  should,  out  of  the  rents  and  profits  of  tbe 
premises,  or  by  mortgage  or  sale  thereof,  or  by  any  other  ways  as  to  them  should  seem 
meet,  raise  so  much  money  as  should  be  sufficient  to  pay  all  the  debts  mentioned  in 
the  said  schedule,  with  such  interest  as  should  be  due,  to  the  several  persons  therein 
named,  over  and  above  the  several  annuities,  rents  and  rent-charges  in  the  said 
schedule  mentioned,  wherewith  the  same  premises  stood  charged,  and  pay  the  same 
in  fiill  discharge  of  the  said  debts  and  interest;  and  after  payment  thereof,  and  their 
own  charges  being  satisfied,  that  "  they  should  pay  the  overplus  thereof  (if  any)  and 
re-convey  such  part  of  the  premises  as  should  remain  unsold,  to  the  said  Williain 
Fowler,  or  to  such  person  and  persons,  and  to  such  use  and  uses,  estate  and  estates, 
as  the  said  William  Fowler  should,  by  any  deed  or  writing  under  his  hand  and  seal, 
attested  by  two  or  more  credible  witnesses,  limit,  direct,  and  appoint  the  same." 

This  indenture  of  rdease  was  attested  only  by  ttoo  witnesses,  and  remained  in  the 
custody  of  Ward  the  trustee  till  his  death. 

By  another  indenture,  dated  the  same  26th  of  September  1715,  executed  by  all 
the  said  three  parties,  reciting  the  lease  and  release  of  ih&  25th  and  26th  of  September 
1715;  it  was  declared,  that  it  should  and  might  be  lawful  for  the  said  Williaii 
Fowler,  at  any  time  or  times  thereafter  during  his  life,  at  his  will  and  pleasure,  by 
any  deed  or  writing  under  his  hand  and  seal,  attested  by  two  or  more  witnesses,  v 
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bj  his  last  will  in  writing,  attested  by  three  or  more  witnesses,  to  revoke,  repea%  and 
make  void,  all  or  any  of  the  trusts  and  estates  in  the  said  indenture  of  release  of  the 
26th  of  September  1715,  raised,  created,  limited,  and  appointed  of  the  said  premises, 
and  every  part  thereof ;  and  to  declare,  limit,  and  appoint  the  same  to  such  othe-  use 
and  uses,  as  should  seem  most  meet  and  convenient  to  him ;  and  that  from  thence- 
forth, the  trusts  [299]  and  esttites  so  revoked  and  repealed,  should  cease  and  be  void, 
as  if  the  same  had  never  been  created,  limited,  or  appointed ;  and  that  it  should  and 
might  be  lawful  for  the  said  William  Fowler,  to  dispose  of  Die  same  premises,  or  any 
part  thereof,  to  such  other  person  and  persons,  use  and  uses,  as  he  should  think  fit. 

On  the  24th  of  January  1716,  Willitam  Fowler  died  without  issue;  and  having 
made  no  appointment  or  disposition  of  the  estate,  aiter  the  execution  of  the  deeds 
of  1716,  the  trust  of  the  whole  estate  descended  to  his  heirs  at  law ;  but  the  deeds  of 
1716,  being  not  then  discovered,  John  Betham,  who  married  Mary  the  daughter  of 
Magdalen  Casey,  taking  advantage  thereof,  immediately  upon  the  death  of  William 
Fowler  entered  on  the  estate,  and  received  the  profits  during  his  life 

In  November  1719,  this  John  Belham  died  without  issue  male,  leaving  Mary  his 
widow,  and  the  appellant  Catherine  his  daughter :  whereupon  the  widow  too**,  ad- 
ministration to  him,  and  possessed  his  personal  estate ;  and  by  the  connivance,  or 
ptermiasion  of  the  said  Edward  Ward,  who  all  along  acted  as  agent  for  that  family, 
she,  as  guardian  to  her  said  daughter,  received  the  rents  of  the  real  estate  till  ber 
death,  which  happened  about  July  1725. 

In  1721,  John  Tombs,  one  of  the  trustees  in  the  settlement  of  September  1715, 
died ;  and  in  November  1724,  Edward  Ward,  the  surviving  trustee  in  that  settlement, 
also  died.  Soon  after  whose  death,  Christopher  Ward,  his  son  and  administrator, 
found  among  his  father's  writings,  the  said  deeds  of  September  1715;  and  appre- 
hending them  to  be  of  consequence  to  the  family,  he  brought  thenn  up  to  London, 
to  the  respondent  Lord  Aston ;  who  desired  Mr.  Ward  to  go  with  him  to  Mr.  Pigott, 
to  advise  upon  those  deeds  on  behalf  of  the  appellant  Catherine;  and  Mr.  Pigott, 
having  read  the  same,  seemed  much  dissatisfied,  apprehending  them  to  be  to  iht  dis- 
advantage of  the  appellant  Catherine  and  her  family ;  and  finding,  on  enquiry,  that 
Edward  Ward  had  survived  Dr.  Tombs,  he  said,  tliat  by  these  deeds  the  trust  estate 
was  vested  in  the  heir  at  law  of  Edward  Ward,  and  that  he  apprehended  Lord  Aston 
and  Mr.  Fowler  had  no  power  to  act  further  as  trustees  under  the  settlement  of  1712  ; 
for  that  as  the  said  William  Fowler  had  a  power  of  revocation  in  the  first  settlement, 
these  deeds  of  1715  would  be  deemed  a  revocation  of  the  same;  and  thereupon  asked 
Christopher  Ward,  whether  he  believed  his  eldest  brother  Edward  would  assign  his 
trust  to  Lord  Aston  and  Mr.  Fowler?  Who  answering,  that  he  certainly  would,  Mr. 
Pigott  desired  him  to  prepare  a  proper  deed  for  that  purpose. 

Accordingly,  by  lease  and  release  dated  the  20th  and  2l8t  of  August  1725,  the 
said  Edward  Ward  the  son,  conveyed  the  premises  to  the  respondents  Lord  Aston 
and  Mr.  Fowler,  and  their  heirs,  upon  such  trusts  as  he  the  said  Edward  Ward  might 
have  held  the  same. 

In  the  year  1726,  a  treaty  was  set  on  foot  for  a  marriage  between  the  appellants ; 
on  which  occasion,  Mr.  Pigott  was  counsd  for  Lord  Fauconberge,  and  Mr.  Ward  was 
counsel  for  the  Lady  [300]  and  the  respondents  the  trustees ;  and  by  lease  and  re- 
lease dated  the  1st  and  2d  of  August  1726,  reciting  the  intended  marriage,  ir  con- 
sideration thereof,  and  of  the  great  estate)  in  land  to  which  the  appellant  the  Vis- 
countess was  entitled,  and  which  was  therein  mentioned  to  be  settled  on  her,  and 
the  issue  of  her  body  to  be  begotten  ;  and  for  settling  a  jointure  on  her  if  she  survived 
th«  appellant  the  Lord  Viscount,  in  bar  of  her  dower ;  his  Lordship  conveyed  certain 
nianors  and  lands  therein  mentioned,  to  trustees  for  the  benefit  of  the  appellant  the 
Viscountess,  and  the  issue  of  the  marriage ;  with  a  power  thereby  reserved  to  himself, 
to  revoke  all  the  uses  in  this  settlement,  with  consent  of  the  trustees,  except  the  pro- 
vision for  the  Viscountess. 

On  the  5th  of  August  1726,  the  marriage  was  had;  and  thereupon  the  appellant 
Lord  Fauconberge  entered  upon  the  estate  in  question,  and  received  the  arrears  and 
growing  rents  thereof. 

Thomas  Grove  being  one  of  the  coheirs  of  William  Fowler,  and  as  such  entitled 
to  a  moiety  of  the  said  estates,  subject  to  Fowler's  debts,  according  to  the  settlement 
of  1715,  the  respondent  Fitzgerald,  in  the  year  1727,  entered  into  a  treaty  with  him 
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for  a  marriage  witii  the  other  respondent  Rebecca  his  only  child ;  and  in  consequeue 
thereof,  by  articlee  of  t^reement  dated  the  2d  of  February  1727,  between  the  uiil 
Thomas  Grove  and  the  respondent  Mr.  Fitzgerald,  reciting,  that  tiie  said  Thwai* 
Grove,  in  coparcenary  with  Lady  Fauconberge,  was  well  entitled  to  an  unditided 
moiety  of  the  said  William  Fowler's  real  estate,  and  that  a  marriage  waa  shortly  to  be 
had  between  the  respondents  Richard  and  Rebecca :  In  consideration  of  the  intended 
marriage,  and  for  other  considerations  therein  mentioned.  Grove  covenanted  i  ■  con- 
vey all  his  undivided  moiety  of  the  said  estate  to  the  uses  therein  mentioned.  And 
after  the  marriage  was  had,  Grove,  in  performance  of  this  oovraiant,  by  lease  snd 
release  dated  the  28th  and  29th  of  February  1727,  conveyed  his  undivided  moie^ 
of  all  the  said  manors  and  premises  to  trustees  and  their  heirs,  to  the  intent  th>t  ilte 
said  Thomas  Grove  and  Rebecca  his  wife  might,  during  their  lives  and  the  life  cf  the 
survivor,  receive  a  rent^charge  of  £350  per  ann.  clear  of  taxes ;  and  subject  theieto, 
to  the  use  of  the  respondents  Richard  Fitzgerald  and  his  wife,  for  their  lives  Mid  tie 
life  of  the  survivor  ;  remainder  to  the  trustees  to  preserve  contingent  uses  ;  remainder 
to  their  first  and  other  sons  in  tail  male;  remainder  to  their  daughters  as  tenants  in 
common  in  tail ;  remainder  to  the  said  Thomas  Grove  and  his  heirs. 

On  the  3d  of  April  1728,  the  respondents  Fitzgftrald  and  his  wife  exhibited  tkeir 
bilT  in  Chancery,  against  the  appellants  and  the  Lord  Aston,  Charles  Fowler,  the  ssid 
Thomas  Grove,  who  was  the  administrator  de  bonit  non  of  William  Fowler,  andti* 
said  Edward  Ward,  son  and  heir  of  Ward  the  surviving  trustee,  for  a  discovery  d 
the  said  settlements,  and  all  other  writings  relating  to  die  estate,  and  to  have  thar      ! 
title  to  an  undivided  moiety  thereof  established ;  and  for  an  account  of  the  ren»s  and      | 
profits  thereof  from  the  death  of  William  Fowler,  and  also  of  his  personal  estate.      | 
[301]  and  that  the  trusts  created  by  him  might  be  executed ;  and  that  after  the  pay-     j 
ment  of  his  debts,  the  parties  who  had  the  l^al  estate  might  join  in  making  proper      | 
conveyances  of  a  moiety  thereof,  according  to  the  respondent's  marriage  aettlemeat 

To  this  bill  the  appellants  put  in  a  plea  and  answer ;  and  as  to  so  much  of  the 
bill,  as  sought  to  impeach  their  title  to  any  of  the  estates  which  wete  formerly  the 
inheritance  of  William  Fowler,  or  of  any  share  thereof,  or  to  have  an  account  of  the 
rents  and  profits,  or  any  relief  concerning  the  same;  they  jointly  pleaded  the  setdfr 
ment  of  the  2d  and  3d  of  July  1712,  and  also  the  settlement  of  August  1726,  made  on 
their  marri«ge.  And  by  their  answer  said,  that  before  their  marriage,  or  making 
the  settlement  of  the  appellant  the  Viscount's  estate,  they  had  not  any  notice  of  the 
deeds  of  September  1715,  nor  till  about  eleven  months  after  their  marriage:  and 
insisted,  that  the  settlement  of  September  1715,  being  attested  only  in  the  preseace 
of  two  witnesses,  could  not  in  any  sort  amount  to  a  revocation  of  any  of  the  usl*  or 
estates,  created  or  appointed  by  the  settlement  of  July  1712.  And  that  in  case  Mr. 
Pigott,  who  was  counsel  for  the  appellant  the  Viscountess,  in  preparing  the  marriise 
settlement,  had  notice  of  the  settlement  of  1715,  it  was  as  counsel  for  the  reepondeDti 
the  Lord  Aston  and  Mr.  Fowler.  And  the  appellant  the  Lord  Viscount  did  by  hi* 
answer  insist,  that  he  was  a  purchasor,  or  in  the  nature  of  a  purchasor,  during  llie 
joint  lives  of  him  and  his  said  wife,  of  all  the  estates  of  the  said  William  Fcvkr. 
by  virtue  of  his  marriage  and  the  settlement  by  him  made. 

On  the  17th  of  December  1728,  the  plea  was  argued  before  the  Lord  Ouu>r«9«r 
King ;  when  the  same  was  ordered  to  stand  for  an  answer,  with  liberty  to  except  to 
any  thing  therein,  save  as  to  matters  of  account;  and  the  benefit  of  the  plea  was 
saved  till  the  hearing  of  the  cause. 

The  respondents  replied,  and  the  cause  being  at  issue,  witnesses  were  exmrniud 
on  both  sides,  and  publication  having  passed,  Ihe  cause  was  heard  on  the  6tfa  and 
8th  of  December  1729,  before  the  Lord  Chancellor,  assisted  by  the  Master  of  tit* 
Rolls,  and  the  Lord  Chief  Baron  Re3rnolds;  who,  after  having  taken  time  to  con- 
sider, concurred  in  opinion,  and  on  the  12th  of  June  1730,  unanimously  dedaiwL 
that  the  deed  of  July  1712,  was  revoked  by  tlie  deed  of  September  1715  ;  and  thai  ob 
the  death  of  William  Fowler,  the  estate  in  fee,  subject  to  the  incumbrances  contained 
in  the  schedule  annexed  to  that  deed,  descended  to  his  heirs  at  law  Thomas  Grovt  >sd 
Mary  Betham  ;  and  that  the  moiety  belonging  to  Mary  Betham  was  th«Q  descended  tt 
and  vested  in  the  appellant  the  Lady  Viscountess  Fauconberge,  in  fee :  and  that  the 
respondents,  Mr.  Fitzgerald  and  his  wife,  were  entitled  to  the  other  moiety  beloogiK 
to  the  said  Thomas  Grove,  according  to  the  uses  of  the  deed  of  the  29th  of  Febrrarr 
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1727.  And  it  was  referred  to  the  Master,  to  take  an  account  of  the  rents  and  profits 
of  the  estates  contained  in  the  said  aefctlemfiatB  of  1712  and  1715,  recuved  by  the 
appellant  the  Lord  Viscount ;  and  also  an  account  [302]  against  all  parties,  of  the 
personal  estate  of  William  Fowler;  and  likewise  an  account  of  the  debts  and  in- 
cumbrances on  the  estate,  and  what  was  due  thereon,  and  to  enquire  into  the  reality 
of  the  debts,  and  whether  any  and  which  of  them  had  been  paid,  and  by  whom,  and 
out  of  what.  And  the  personal  estate  of  William  Fowler  was,  in  the  first  place,  to 
be  applied  towards  payment  of  the  said  debts;  and  if  that  were  not  sufficient,  that 
the  residue  thereof  should  be  satisfied  out  of  the  said  rents  and  profits ;  and  if  those 
should  not  be  sufficient,  then  a  sale  was  decreed  of  a  sufficient  part  of  the  real  estate, 
with  the  approbation  of  the  Master,  to  satisfy  the  remainder  of  the  said  debts.  And 
the  residue  of  the  lands  unsold  were  to  be  divided  between  the  respondents  Mr.  Fitz- 
gerald and  his  wife,  and  the  appellajits,  and  a  commission  was  to  issue  for  that  pur- 
pose; and  after  such  commission  and  partition,  the  respondents  the  Lord  Astor  and 
Mr.  Fowler  should  (subject  to  the  annuities  contained  in  the  schedule  annexed  to  the 
indenture  of  September  1715),  convey  one  moiety  to  the  appellant  the  I^dy  Yis- 
countees  and  her  heirs,  and  the  other  moiety  to  such  uses  and  trusts  as  were  men- 
tioned in  the  deed  of  February  1727.  And  if  there  should  be  any  surplus  profits 
remaining  in  the  hands  of  the  appellant  the  Lord  Viscount,  he  was  to  retain  one 
moiety  thereof  to  himsdf,  and  to  pay  the  other  moiety  to  the  respondent  Mr.  Fite- 
gerald ;  and  so  far  as  the  appdlant  the  Lord  Viscount  had  paid  the  £200  per  ann. 
to  Thomas  Grove,  so  far  he  was  to  have  a  deduction  for  the  same  out  of  the  plaintiff's, 
moiety;  and  the  rents  in  arrear  in  the  tenants  hands,  and  the  growing  rente  and 
profits  till  such  sale  and  partition,  were  to  be  paid,  one  moiety  to  the  respondents 
Mr.  t  itzgerald  and  his  wife,  and  the  other  moiety  to  the  appellant  the  Lord  Viscount. 
And  all  deeds  and  writings  relating  to  the  real  estate,  were  to  be  brought  before  the 
Master  on  oath,  and  after  the  partition  made,  either  party  was  at  liberty  to  apply 
to  the  Court  for  directions  touching  the  delivering  back  of  such  deeds.  And  the  bill, 
as  against  the  Lord  Aston  and  Mr.  Fowler,  was  dismissed  with  40&  costs,  but  without 
prejudice  to  the  tlien  plaintiffs,  or  the  appellants  bringing  any  new  bill  for  an  account 
of  the  rents  and  profits  of  the  estate ;  and  the  defendant  Ward  was  to  join  in  thu  con- 
veyance, if  desired. 

From  this  decree  Lord  and  Lady  Fauconberge  appealed ;  and  on  their  behalf  it 
was  argued  (C.  Talbot,  W.  Hamilton),  that  his  Lordship  having  settled  a  great  estate 
upon  his  Lady  and  the  issue  of  that  marriage,  every  way  adequate  to  the  whole  estate 
of  Mr.  Fowler,  upon  the  credit  and  in  consideration  of  Mr.  Fowler's  estate  being 
settled  on  her,  and  not  having  notice  of  the  release  of  September  1715,  he  ought  to 
be  considered  as  a  purchaser  under  Mr.  Fowler's  settlement,  of  the  benefit  of  the 
limitations  therein  contained  to  Lady  Fauconberge,  and  the  issue  of  the  marriage: 
And  that  Lord  Aston  and  Mr.  Charles  Fowler,  the  trustees  in  the  settlement  of  1712, 
having,  in  support  of  that  settlement,  obtained  a  conveyance  from  the  heir  of  the 
surviving  grantee  in  the  release  of  1715,  ought  to  be  considered  as  trusteee  for  the 
appellants ;  and  therefore  a  court  of  equity  ought  [303]  not  to  take  away  the  legal 
estate  from  them,  in  favour  of  the  respondents  Mr.  and  Mrs.  Fitzgerald,  and  in  pre- 
judice of  the  appellant  Lord  Fauconberge,  an  innocent  purchasor.  That  the  lease 
and  release  of  September  1715,  being  executed  in  the  presence  of  two  witnesses 
only,  ought  not  to  be  construed  a  revocation  of  the  settlement  of  1712.  For  the 
clause  in  which  the  power  of  revocation  was  reserved  was  one  entire  sentence,  and 
the  circumstances  with  which  William  Fowler  thought  fit  to  have  his  revocation  of 
80  solemn  a  settlement  attended,  were  applicable  to  every  method  of  executing  that 
power  ;  it  was  unreasonable  therefore  to  imagine,  that  he  intended  an  express  revoca- 
tion should  not  be  good,  unless  those  circumstances  were  observed,  but  that  aii  im- 
plied revocation  should  take  place,  though  unattended  by  any  of  them.  That  the 
construction  contended  for  by  the  respondents,  supposed  tiie  first  part  of  the  proviso 
(to  grant,  sell,  or  demise  any  part  of  the  premises)  to  be  a  distinct  sentence,  and  a 
different  branch  of  power,  unconfined  to  tiie  ceremony  of  execution  in  the  presence 
of  three  witnesses,  and  to  enable  Mr.  Fowler,  by  a  grant,  which  required  neithe-  sign- 
ing or  attestation,  but  only  sealing  and  delivery,  to  revoke  the  whole  settlement; 
but  those  words,  if  taken  as  a  distinct  sentence,  were  incompleat,  and  the  construction 
put  upon  them  was  neither  consistent  with  the  intention  of  the  proviso  itsdf ,  or  with 
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Beveral  other  clause*  in  the  deed.  For  it  would  render  the  greatest  put  o{  ik 
pover  which  followed  these  words,  nugatory  and  useless :  because  there  vu  seine 
any  thing,  which,  by  the  subsequent  part  of  the  clausb,  he  was  impowered  bi  &. 
under  the  restrictions  therein  limited,  but  what  he  might  in  effect  do  bj  ttiastp 
▼ious  words,  without  any  restriction  at  all.  Further :  The  clause  for  raising  tvi 
sums  out  of  the  estate,  as  Mr.  Fowler,  by  wiU  or  deed  executed  in  the  presence  of  hi 
witnesses,  should  appoint,  and  the  power  of  leasing,  by  deed  or  writing  under  hud 
and  seal,  executed  in  the  presence  of  two  witnesses ;  had  in  vain  directed  H^m  ceie- 
monies  to  be  observed  in  the  execution  thereof,  if,  by  the  respondoitB  conBtructioi. 
Mr.  Fowler  might  do  both,  without  observing  either  of  those  ceremonies:  Anditra 
impossiUe  to  conceive,  that  by  the  words,  "  grant,  sell,  or  demise,"  he  intenwd  tc 
reserve  a  general  power  of  demising  the  premises,  even  for  the  longest  term  of  vm. 
without  any  signing  or  attestation  of  such  lease ;  when,  by  the  clause  ineeited  fv 
that  particular  purpose,  he  had  expressly  confined  his  power  of  leasing,  eren  fot  ou 
year,  to  the  ceremony  of  signing  such  lease  in  the  presence  of  two  witoeset.  On 
the  contrary,  it  seemed  to  be  Mr.  Fowler's  intent,  not  only  to  reserve  s  po»ef «.' 
revocation,  but  also  to  confine  the  execution  of  it  to  particular  ceremonies,  in  oite 
to  ascertain  what  act  of  his  should  or  should  not  be  deemed  a  revocation  of  the  KttI^ 
ment,  which  he  had  so  deliberately  made ;  and  the  ceremony  of  attestation  hj  tiw 
witnesses,  being  with  propriety  applicable  to  the  whole  proviso,  and  consiaten;  ntl 
all  the  other  parts  of  the  deed,  it  seemed  to  be  a  natural  construction  that  it  abould 
extend  to  the  whole  clause. 

[304]  In  aid  of  these  arguments  it  was  said,  tiiat  there  was  the  less  reason  to  con- 
sider the  deeds  of  1715,  as  a  revocation  of  the  settlement  of  1712,  because  ther  *at 
executed  at  a  time  when  Mr.  Fowler  might  think  it  proper  to  execute  some  ooare^ua 
to  protect  his  estate ;  and  he  seemed  industriously  to  have  avoided  the  solemnaj  of 
three  witnesses,  lest  that  should  operate  as  a  revocation  of  the  settlement  of  ITli 
which  it  did  not  appear  he  had  any  intention  to  vary.  But  if  the  deeds  of  1*15 
should  be  deemed  to  be  any  revocation  of  the  settlement  of  1712,  yet  they  could  not  bet 
total  revocation ;  because  it  was  admitted,  that  those  deeds  operated  only  u  i'  iic- 
plied  revocation,  by  reason  of  their  inconsistency  with  the  settlement  of  1712,  Mi 
tlierefore  were  no  further  a  revocation,  than  such  inconsistency  extended :  Now  tie 
release  having  conveyed  the  premises,  in  trust  to  raise  money  for  paying  the  deta 
mentioned  in  a  schedule  thereunto  annexed ;  and  afterwards  to  reconv^  to  Xr. 
Fowler,  or  such  persons  and  uses  as  he  should  appoint,  without  saying  to  Wiliui 
Fowler  or  his  heirs,  or  limiting  the  estate  in  default  of  appointment,  which  w»«  the 
case  that  had  happened ;  it  was  apprehended,  that  the  release  of  1715,  wat  no  furtlier 
inconsistent  with  the  settlement  of  1712,  than  as  to  the  particular  uses  gpeci£eiiiii 
that  deed,  and  consequently,  as  to  the  rest  of  the  estate,  did  not  revoke  the  Rttfe- 
ment  of  1712;  and  that  under  these  circumstances,  a  court  of  equity  ought  to  resti^ 
it  from  operating  any  further,  than  to  satisfy  the  particular  purpose. 

To  all  this  it  was  answered  (P.  Yorke,  T.  Lutwyche),  that  there  could  be  no  pR- 
tence  to  make  Lady  Fauconberge  a  purchaser,  neither  was  there  any  purchase  in*^ 
by  Lord  Fauconberge,  or  any  conveyance,  or  agreement  for  a  conveyance;  and  »itii- 
out  some  of  these  circumstances,  pleas  of  this  kind  have  never  been  allowed  in  ««irt» 
of  equity.  That  this  was  a  case  the  less  proper  for  such  a  plea,  because  the  ^("" 
lants  had  no  legal  tiUe,  nor  any  l^al  incumbrance  to  protect  their  supposed  eqm^- 
the  legal  estate  being  in  the  trustees,  and  the  only  question  being,  for  whom  tbcj  •« 
trustees :  If  the  right  to  the  trust  appeared  to  belong  to  the  respondents,  it »»»  »PP'*' 
bended,  a  court  of  equity  oould  not,  contrary  to  that  righjt,  compel  tie  tnistMS  to 
convey  to  the  appellants;  and  if  the  court  would  not  compel  an  execution  nf  the 
trust  to  the  respondents,  the  consequence  would  be,  putting  the  estate  abeolutelj  u> 
the  power  of  the  trustees  tiiemsedves,  who  might  at  any  time  recover  the  possession  Iff 
ejectment.  That  it  appeared  from  the  whole  tenor  of  the  settlement  of  1T12,  thri 
William  Fowler  intended  to  retain  an  absolute  power,  notwithstanding  that  aetufr 
ment,  to  dispose  of  the  whole  estate  at  his  will  and  pleasure,  by  such  conveyanccf  •* 
he  should  think  fit ;  without  confining  himsdf  to  do  it  in  the  presence  of  anj  nuakt 
of  witnesses,  or  with  any  particular  circumstances.  This  intention  was  she«  ■? 
the  introductory  part  of  the  deed  being  interwoven  with  the  eonsideraiion,  and  pM" 
Buant  thereto  he  took  care  to  have  the  third  proviso  inserted  in  the  body  of  the  deed; 
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b^  which  it  was  made  lawful  for  the  said  [305]  William  Fowler,  at  any  time  during 
hi*  life,  at  his  wiU  and  pleasure,  to  grant,  sell,  or  demise  the  premises,  or  any  part 
thereof :  And  the  same  proviso  ooncludes  with  these  general  words,  that  the  said) 
William  Fowler  shall  and  may  dispose  of  the  premises,  and  every  part  and  parcel 
thereof,  to  such  person  and  persons,  use  and  uses,  as  he  slwll  think  fit,  any  thing 
before  mentioned  to  the  contrary  notwithstanding.  That  this  last  sentence  wu;:  in- 
dependent of  the  preceding  branches,  and  the  different  powers  reserved  to  Mr.  Fiwler 
by  this  deed,  were  neither  repugnant  or  useless  ;  for  as  some  things  therein  contained, 
were  of  such  a  nature  as  might  make  him  desirous  to  ke^  it  secret;  so  it  was  plain 
he  intended  to  have  it  in  his  power  to  defeat  that  settlement,  by  conveying  the  estate 
to  usee,  different  from  the  uses  thereby  limited,  without  being  under  the  necessity 
of  referring  to  it,  or  taking  any  notice  of  it.  And  this  construction  was  the  more 
reasonable,  inasmuch  as  powers  reserved  to  the  owner  of  an  estate,  have  always;  been 
liberally  expounded,  so  as  to  answer  his  intention,  as  being  part  of  his  ancient  right 
and  dominion  over  the  estate.  That  William  Fowler  having,  by  the  deeds  of  1715, 
conveyed  tie  fee  and  inheritance  of  the  whole  estate  to  Dr.  Tombs  and  Mr.  Ward, 
upon  trusts  and  for  usee  utterly  inconsistent  with  those  of  the  settlement  of  1712, 
this  latter  conveyance  must  consequently  be  a  compleat  revocation  of  the  former; 
the  legal  estate  being  vested  in  new  trustees,  who  could  be  seised  thereof  upon  no 
other  trusts  than  the  new  ones:  And  Mr.  Fowler  having  made  no  subsequent  ap- 
pointment of  such  part  as  should  remain  uns<dd,  after  the  particular  purposea  were 
answered,  a  trust  must  therefore  necessarily  result  for  the  benefit  of  him  and  his 
heirs,  according  to  the  established  rules  both  of  law  and  equity ;  consequently,  there 
could  be  no  foundation  for  a  court  of  equity  to  controul  or  abridge  the  operation  of 
the  deeds  of  1716,  by  construing  them  to  be  only  a  revocation  pro  tanto,  merely  to 
disinherit  one  of  the  coheirs  at  law.  It  was  therefore  hoped,  that  the  decree  would 
be  affirmed,  and  the  appeal  dismissed  with  costs. 

After  hearing  counsel  on  this  appeal  on  Friday  the  26th  of  February,  the  foUow- 
ing  question  was  proposed  to  the  Judges,  viz.  "  Whether  the  deed  of  1715  be  a  revoca- 
tion of  the  deed  of  1712  ;  and  if  so,  whether  the  said  deed  of  1715  be  a  total  revocation, 
or  only  a  revocation  pro  tanto  f  "  And  the  Judges  having,  on  the  next  day,  delivered 
their  opinions  seriatim  upon  this  question,  it  was  obdbbbd  and  ADjnooBn,  that  the 
appeal  should  be  dismissed ;  and  the  decree  thwein  complained  of,  affirmed  *. 
(Jour.  vol.  23.  p.  624.) 


[306]  Cask  3. — Thomas  Eydee,  and  others, — Appellants;  Eahl  GowEB,and_ 
others, — Begpondents  [8th  May  1766]. 

[Mews'  Dig.  xiv.  1381.     The  practice  of  opening  the  biddings  was  abolished,  except  in 
oases  of  fraud  or  improper  management  of  a  sale,  by  the  Sale  of  Land  by 
Auction  Act,  1867  (30  and  31  Vict.  c.  48),  s.  7.] 

Where  a  man  bids  for  an  estate  sold  under  a  decree  of  the  court  of  chancery, 
and  is  allowed  by  the  Master  to  be  the  purchaser,  and  the  report  is  absolutely 
confirmed,  and  a  deposit  made;  yet,  upon  special  circumstances,  the  court 
will  open  the  bidding. — There  is  no  rule  subsisting,  or  ever  has  subsisted,  to 
prevent  the  court  from  exercising  its  discretion  in  opening  biddings,  but  the 
practice  rests  wh<^ly  upon  the  circumstances  of  the  case,  and  the  discretion 
of  the  court. 

Ordbr  of  Lord  Chancellor  Northington  AFFiRUsn. 

On  the  22d  of  December  1749,  John  Earl  of  Gower  made  his  will;  and  thereby 
(amongst  oUier  things)  gave  to  his  wife,  the  respondent  Countess  Dowager  Gower,  an 
annuity  of  £1000,  in  lieu  of  dower,  and  to  be  chargeable  on  all  the  lands  in  his  will 


*  In  a  manuscript  note  on  this  case  it  is  said,  that  after  hearing  the  opinion  of 
the  Judges  upon  the  question,  it  was  proposed  to  reverse  the  decree;  and  that  the 
question  being  put,  it  was  resolved  in  the  negative:  Contents  22 ;  Non-contents  13. — 
But  no  such  question  or  division  appears  in  the  Journal. 
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mentioned,  of  which  the  manor  and  estate  of  Grindon  was  part.  He  then  deradk 
trustees  and  their  heirs,  his  manors,  lands,  and  hereditaments,  charged  with  the  ais 
annuity,  and  subject  also  to  the  payment  of  several  sums  of  money  therein  gi^ttt 
his  daughter  Elizabetli  Countess  Waldegrave,  in  trust,  to  sell  the  same,  and  toflfc 
the  money,  first  for  payment  of  debts  and  incumbrances  affecting  the  estates,  ttic 
the  just  debts  he  should  owe  at  his  death,  and  which  his  personal  estate  would  not  ma 
to  pay  ;  then  to  raise  and  pay  £16,000  for  the  portions  of  his  younger  children.ni 
to  invest  the  surplus  money  (if  any)  in  the  purchase  of  lands,  to  be  settled  on  hit  m 
and  brothers  successively  in  such  manner,  and  with  such  remainders  over,  as  theccn 
mentioned ;  and  he  appointed  Mary  Countess  Dowager  Gower,  Henry  Pelham,  BifCi 
Leveson  Gower,  and  Robert  Barbeo*,  eseoutors. 

On  the  24th  of  December  1754,  the  testator  died,  leaving  the  respondent  Caut« 
Dowager  Gower  his  widow,  and  the  respondent  Earl  Gower,  his  eldest  son  and  her* 
law,  and  the  respondent  John  Leveson  Gower,  his  only  younger  child,  who  themqw 
became  entitled  to  the  £16,000  directed  to  be  raised  by  his  father's  wilL 

In  October  1760,  a  bill  was  filed  in  the  court  of  chancery,  for  the  purpoKif 
carrying  the  trusts  of  this  will  into  execution ;  and  on  the  14th  of  June  1763,  the  cm* 
was  heard,  when  the  respondent  Earl  Gower,  the  testator's  heir  at  law,  admitting !« 
father's  will,  it  was  ordered,  that  the  same  should  be  established,  and  the  trusts  per- 
formed ;  and  an  account  of  the  testator's  personal  estate  was  directed  to  be  taken,  ai 
of  his  debts,  funeral  expencee  and  legacies ;  and  an  account  was  also  to  be  taken  dit 
rents  and  profits  of  the  testator's  real  estates  devised  in  trust,  and  of  the  nun? 
raised  by  sale  of  any  parts  thereof,  which  was  to  be  applied  [307]  in  satisfactiwi  si 
debts,  funeral  expences,  and  legacies  remaining  unpaid :  And  in  case  the  same  Ehooii 
not  be  sufScient,  it  was  further  ordered,  that  the  trust  estate  remaining  unsold,  ore 
much  thereof  as  should  be  suflBcient  to  satisfy  the  debts,  funeral  expences,  and  legsos 
remaining  unpaid,  should  be  sold  to  the  best  purchasor,  to  be  allowed  of  by  the  Master, 
and  the  money  applied  for  that  purpose ;  and  it  being  admitted,  that  the  rtspotderi 
Earl  Gower  had,  out  of  his  own  money,  paid  several  of  the  testator's  debts,  it  it« 
ordered,  that  he  should  be  admitted  to  stand  in  the  place  of  such  creditors  so  ptidol 
and  receive  a  satisfaction  for  the  same  out  of  the  testator's  estate. 

In  pursuance  of  this  decree,  the  Master  proceeded  to  take  the  accovnts  directed' 
and  it  appearing  necessary  to  sell  the  trust  estates,  the  Master  proceeded  to  » «ife 
thereof ;  and  (amongst  others)  of  the  manor  of  Giindon,  in  the  county  of  Stafofi 
and  of  several  farms,  lands,  and  cottages  within  the  manor ;  and  in  order  to  the  ssk. 
a  particular  of  the  estate  wa«  left  with  the  Master,  stating  the  names  of  the  seraJ 
tenants,  and  the  annual  rents  paid  by  each  of  them,  amounting  in  the  whole  tp 
£632  88.  7d. 

Under  this  particular,  ihe  estate  was  put  up  to  sale  before  the  Master,  on  the  1T4 
of  January  1765 ;  who  by  his  report,  dated  that  day,  certified,  that  the  appellant  Wra 
Davenport  was  the  best  bidder  for  it,  at  £27,500.  But  on  the  19th  of  February  foD»»- 
ing,  and  before  the  Master's  report  was  confirmed,  an  order  was  made  by  the  Uxi 
Chancellor  Northington,  on  the  application  of  one  Thomas  Bell,  who  offered  to  giw 
£28,300  for  the  estates,  being  £800  more,  to  refer  it  back  to  the  Master,  to  alloirof  • 
better  purchasor,  and  the  person  who  should  be  allowed  the  best  bidder  by  the  Master"! 
next  report,  was  to  deposit  £1500  in  the  bank,  subject  to  the  order  of  the  court. 

Accordingly,  on  the  22d  of  April  1765,  the  estate  was  again  put  up  to  sale,  Wore 
the  Master,  when  Thomas  Mytton,  esq.  on.  behalf  of  the  appellant  Ryder,  hiring  W 
£28,500,  the  Master,  by  his  report,  dated  that  day,  certified  Mr.  Mytton,  on  beh«f  of 
Mr.  Ryder,  to  be  the  best  bidder  at  £28,500. 

Tliis  report  was  confirmed  unless  cause,  by  an  order  dated  the  13tU  of  April  1765; 
and  no  cause  being  shewn,  the  order  was,  on  the  13th  of  May  following,  made  aWi*; 
and  on  the  13th  of  August  1765,  Mr.  Ryder,  the  purchasor,  paid  into  the  bank  inti« 
name  of  the  accountant  general  £1500  as  a  deposit,  pursuant  to  the  directions  <rfti' 
order  of  the  19th  of  February. 

After  the  last  mentioned  order  was  made,  the  parties  interested  in  the  estatea  dis- 
covered, that  their  agents  were  mistaken  as  to  the  value  of  it,  by  having  relied  up« 
an  old  survey,  whereby  they  were  valued  at  £632  per  ann.  or  thereabouts;  butii* 
they  were  worth  to  be  let  double  the  rent  mentioned  in  that  survey,  from  wba"* 
the  particular  was  prepared.     The  respondent  Earl  Gower  therefore  was  adviwlto 
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take  application  to  the  court  (on  an  offer  made  [308]  of  £2000  more  for  the  estate 
lan  Mr.  Ryder  had  given)  that  the  £1500  paid  into  the  bank  by  him,  as  a  deposit, 
light  be  paid  back  to  him,  with  interest  at  £4  per  cent  from  the  time  the  same  was 
aid,  and  that  it  might  be  referred  back  to  the  Master  to  approve  of  a  better  purchaser. 

The  respondents  Earl  Gower  and  Lord'  Trentham  accordingly  moved  the  court 
f  chancery  for  that  purpose:  and  in  support  of  the  application,  the  affidavits  of 
nUiam  Bill,  John  Chadwick,  Daniel  Lownds,  William  Smith,  Richard  Willock,  and 
T^illiam  Ratcliff,  were  read.  By  the  affidavit  of  William'  Bill  it  appeared,  that  the 
articular  left  with  the  Master,  before  whom  the  estate  was  put  up  to  be  sold,  was 
lade  from  a  map,  or  particular,  taken  by  the  order  of  John  late  Earl  Gower,  upwards 
f  30  years  ago ;  and  that  he  delivered  the  original  map  to  the  appellant  John  Daven- 
ort  And  by  the  affidavit  of  the  others  it  appeared,  that  they  were  well  acquainted 
rith  the  several  farms,  lands,  grounds,  mill,  and  premises  at  Grindon,  advertised 
»  be  sold  under  a  decree  of  the  court  of  chancery,  in  tiie  seiveral  holdings  of  Simon 
letcher,  and  45  other  persons,  all  named  in  the  affidavit,  and  in  the  particular  left 
rith  the  Master,  as  also  with  the  several  cottages  in  the  parish  of  Grindon,  within  the 
lanor  or  lordship  of  Grindon,  in  the  holding  of  six  persons  in  the  affidavit  named, 
ad  that  there  were  several  cott^;ee,  or  encroachments,  part  of  the  manor  and  estate, 
lot  mentioned  or  taken  notice  of  in  the  particular  of  sale  left  with  the  Master,  and 
rhich  were  in  the  holding  of  Richard  AmaHes,  and  20  other  persons  named  in  the 
ffidavit;  which  last  mentioned  cottages  or  encroachments  (21  in  number)  were  not 
aken  notice  of  in  the  particular  for  sale ;  and  that  they  had  been  well  informed  and 
lelieved,  one  part  of  the  estate  was  then  let,  or  agreed  to  be  let,  by  the  last  bidders  for 
he  estate,  for  upwards  of  £1250  per  ann.  nett  rent ;  and  the  other  part,  not  then  set 
o  their  knowledge,  was,  to  the  best  of  their  judgment  and  belief,  worth,  to  be  let  by  the 
rear,  a  nett  sum  of  £300  and  upwards. 

The  affidavits  read  on  behalf  of  the  bidders,  were  made  by  the  appellants  Thomas 
Ifytton,  John  Davenport,  and  William  Hambleton,  and  one  William  Eirkland.  The 
^pellants  Mytton  and  Hambleton  said,  they  were  purchasors  each  of  a  fourth  part 
>f  the  manor  and  estate  of  Grindon,  and  that  the  particular  of  the  estate  left  with  the 
Ifaster,  as  they  understood  and  believed,  comprehended  the  whole  estate  of  John  late 
Earl  Gower,  at  Grindon,  except  some  cottages,  or  encroachments,  which,  or  the  greatest 
part,  they  believed,  were  in  the  course  of  last  summer  levelled  or  thrown  open  by 
[Thadwick,  Lownds,  Raddiff,  and  others,  freeholders  within  the  manor.  That  since 
Ihe  report  of  the  sale  was  made  absolute,  and  the  deposit  of  £1500  paid,  they  had  been 
It  very  great  trouMe,  and  their  sixpences  on  account  of  the  purchase  amounted  to 
leveral  hundred  pounds.  Mytton  said,  that  the  abstract  of  the  title  to  the  estate  was 
not  delivered  till  the  3d  of  December  last,  and  the  objeo-[309]-tions  his  counsel  made 
thereto  were  not  removed  till  lately,  liiat  being  told  in  September,  last  by  John  _ 
Davenport,  who  was  also  concerned  in  the  purchase,  that  he  had  been/  informed  by 
Thomas  Gilbert,  esq.  who  was  principally  concerned  for  Earl  Gower,  that  the  title  of 
the  Grindon  estate  was  unexceptionable,  and  the  purchase  money  much  wanted,  he 
Bet  about  raising  his  share,  and  for  that  purpose  called  up  from  interest  a  very  large 
sum,  and  also  borrowed  on  account  of  the  purchase,  and  had  for  some  time  paid 
interest  for  a  considerable  sum  of  money,  which  monies  he  had  ready  to  compleat  • 
his  purchase.  Hambleton  said,  he  had  engaged  his  share  of  the  purchase  money,  and 
was  ready  to  pay  the  same,  and  should  be  a  great  sufferer  by  paying  interest,  if  the 
purchase  was  not  soon  compleated  ;  and  both  Mytton  and  Hambleton  said,  that  since 
the  deposit  was  made,  th^  and  the  other  parties  concerned  with  them  in  the  purchase, 
not  knowing  there  was  any  surv^  of  the  estate,  procured,  at  a  considerable  espence, 
proper  people  to  survey,  measure,  and  plan  the  whole  of  the  estate  comprised  in  the 
particular,  and  verily  believed  the  quantity  of  land,  exclusive  of  commons,  naked 
rocks,  fences,  roads,  incroachments  on  the  waste  liable  to  be  thrown  open  by  the  free- 
holders, and  rivers,  did  not  amount  to  1800  acres.  Hambleton  said,  that  the  survey 
taken  by  the  directions  of  the  late  Earl  Gower,  comprehended  every  piece,  field,  and 
close  belonging  to  the  Earl's  estate  at  Grindon,  except  the  encroachments  on  the  waste 
made  since  that  survey  was  taken  ;  and  that  since  the  estate  was  contracted  for,  one^, 
if  not  two  leases  of  considerable  value  were  determined  by  the  death  of  tenants,  who 
held  for  their  lives :  That  the  tenants  having]  received  notice  from  the  respondent 
Baptist  Leveson  Gower,  to  quit  their  respective  farms,  and  no  person  on  behalf  of  the 
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Gower  family  offering  to  let  the  estate,  or  any  part  thereof,  and  the  rest  of  the  pn- 
chasors  intending  to  pay  their  purchase  money,  and  move  to  be  let  into  poesearieo 
from  Lady-day  next,  tiiey  did,  about  Christmaa  last,  make  conditional  agreemena  kt 
part  of  the  estate,  to  prevent  the  same  from  being  untenanted :  That  the  aurm  d 
the  estate  had  not  been  taken,  nor  had  heor  the  reet  of  the  purchasora  concerned  tbtn- 
selree  in  tlie  management  of  the  estate,  till  possession  had  been  obtained  from  tis 
court,  had  they  not  met  with  the  countenance  and  assistance  of  the  Gower  family.  Tk 
appellant  Davenport,  by  his  affidavit,  said,  that  the  appellant  Ryder  waa  a  trustee  for 
him  and  the  appellants,  Mytton,  Hambleton,  and  Taylor,  and  that  some  time  after 
the  report  was  made  absolute,  and  the  deposit  made,  he  was  w^  informed,  that  Bensil 
of  the  tenants  publicly  declared,  they  would  continue  on  their  respective  farms  one 
year  after  the  purchasers  were  let  into  possession,  and  were  determined  to  plov  i 
large  quantity  of  the  lands  in  their  respective  holdings,  which  would  hare  injund 
them  very  much,  as  they  were  lands  more  properly  adapted  to  pasturage  and  grazing: 
that  thereupon  he  applied  to  Thomas  Gilbert,  esq.  principal  agent  for  Earl  Gower.  fv 
his'advice  and  assistance  how  to  act,  who  promised  to  do  all  in  his  power  to  assiit  hiii 
in  quieting  tlie  tenants,  and  forwarding  him  in  [310]  the  purchase ;  and  for  tiut 
purpose,  particular  notices  to  every  tenant  to  quit  on  Lady-day  next,  were  signed 
by  the  respondent  Baptist  Leveeon  Gower,  under  the  direction  of  Mr.  Gilberts 

On  the  19th  of  February  1766,  the  motion  came  on  before  the  Lord  Chancellor 
Northington,  who,  upon  hearing  counsel  for  all  parties,  ordered,  that  the  £1500  psid 
by  Mr.  Ryder  into  the  Bank,  as  a  deposit  for  the  eetate  in  queation,  should  be  paii 
back'to  him,  and  that  the  Master  should  compute  interest  on  the  ,£1500  at  £4  p^  oeBt 
from  the  13th  of  August  last;  and  also  take  an  account  of  all  costs,  chacges,  tai 
expences  of  every  kind,  which  Mr.  Ryder  or  his  principals  had  been  put  to,  conoerniB; 
the  purchase  of  the  estate;  and  on  payment  of  such  interest,  costs,  charges,  and  «- 
pences,  that  Mr.  Ryder  should  be  discharged  from  his  purchase ;  and  it  was  M^lercd. 
that  the  respondent  Earl  Gower  should  be  considered  as  standing  a  creditor  on  tie 
estate,  for  what  he  should  pay  on  account  of  opening  the  bidding;  and  the  counsd  fer 
Anselm  Beaumont,  esq.  bidding  in  court  £2000  more  for  the  estate,  it  was  referTed 
back  to  the  Master  to  approve  a  better  purchasor,  and  that  the  person  who  should  he 
reported  the  best  bidder,  by  the  Master's  next  report,  should  deposit  £3000  in  the 
bank,  with  the  privity  of  the  accountant  general,  subject  to  further  order. 

From  this  order  the  appellants  appealed,  contending  (F.  Norton,  E.  WiUes),  tfait 
they  were  fair,  honest,  and  open  purdiasors  in  a  court  of  equity,  depending  on  ti* 
supposed  practice  of  the  court ;  viz.  that  when  persons  are  reported  and  confirmed  tlM 
beet  purchasers  of  estates,  without  any  fraud  or  contrivance,  they  are  not  to  be  dis- 
charged and  disappointed ;  and  many  applications  to  open  biddings  have  been  re- 
jected by  the  court,  though  much  greater  sums  in  proportion  have  been  offered,  thaa 
what  was  proposed  to  be  given  in  the  present  case.  That  the  affidavits  filed  on  the  pwi 
of  the  respondents,  were  fully  answered  by  those  filed  on  behalf  of  the  appelant* : » 
that  tliere  was  no  foundation  arising)  from  evidence,  to  support  an  extraordinsn- 
order  to  their  prejudice  The  pretences  urged  in  favour  of  the  respondents,  that  th^ 
were  not  sufficiently  acquainted  with  the  value  of  an  estate  lying  near  the  noble  re- 
spondent's mansion  house  and  chief  residence,  or  that  the  same  had  been  sold  too 
cheap,  seemed  to  have  but  little  weight ;  since  the  particular  under  which  the  edato 
was  sold,  appeared  to  have  been  made  with  great  care  and  attention  by  the  respondaais 
agents,  and  witliout  the  privity  or  participation  of  the  appellants ;  and  thoo^  it 
had  been  examined  and  attacked  with  the  utmost  art  and  industry  by  their  irritated 
tenants,  yet  little  or  no  error  had  been  pointed  out  in  it.  That  the'appeUants  were 
purchasors  at  a  very  eatraordinary  price,  having  agreed  to  give  no  less  than  46  rtan 
purchase  on  the  present  rents;  the  purchase  money  amounting  to  £28,500  for  «a 
estate,  which,  so  lately  as  the  year  1735,  was  sold  at  the  rate  of  £15,000,  including  u 
advowson  wortii  £150  a  year :  Therefore,  and  as  no  fraud,  collusion,  or  nxaaagemeBt 
appeared,  or  was  exen  suggested  against  them,  they  ought  to  [311]  have  the  benefit  sf 
their  contract  And  it  would  be  hard  to  deprive  them  of  it^  on  account  of  a  coa- 
tingent  accidental  advantage,  arising  by  an  event  subsequent  to  their  purchaae,  m 
tliedeath  of  one  or  more  of  the  tenants  who  had  leases,  after  the  contract  was  ""^ 
and  so  near  being  compleated  ;  and  especially,  as  they  could  not  have  got  dischajfwd 
from  their  bidding,  if,  upon  a  nearer  view  of  the  estate,  they  had  found  the  bareaio 
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dear.  That  if,  in  this  case,  there  had  been  an  agreement  signed  by  the  parties, 
Bvhicb  is  not  stronger  than  a  report  absolutely  confirmed,  a  court  of  equity  woiild  have 
sompeiled  a  specific  performance  of  such  agreement,  though  a  greater  sum  might 
t>e  afterwards  got  for  the  estate ;  especially,  when  the  agreement  had  been  in  part 
performed,  and  so  long  acquiesced  under.  That  the  payment  to  the  appellanto  of 
interest  at  £4  per  cent,  and  their  costs,  charges,  and  expencee,  was  no  satisfaction  or 
reparation  for  the  loss  and  disappointment  they  would  sustain,  if  the  purchase  was 
lischarged ;  as  the  large  sum  of  money  by  them  agreed  to  be  paid  for  such  purchase, 
^vas  partly  called  in  from  good  securities  at  £5  per  cent,  and  other  part  borrowed  for 
*A  least  a  year  certain,  with  the  privity  of  the  respondents  agent.  That  the  appellants 
■xsud  rode  many  hundred  miles,  and  been  put  to  very  great  and  extraordinary  trouble 
^n  this  business,  during  the  last  twelve  months,  besides  the  risque  attending  the 
remittance  of  so  large  a  sum  of  money,  from  a  remote  part  of  the  country  to  London ; 
lo  part  whereof  came  within  the  allowances  directed  to  be  made  by  the  order  appealed 
Trom. — "Hiat  the  infancy  of  the  respondent  Lord  Trentham  had  been  mentioned  as 
fcxx  argument  for  opening  this  bidding ;  but  it  ought  to  have  no  weight,  the  court  of 
iliancery  being  the  general  guardian  of  all  infants,  in  the  numerous  suits  depending 
.XI  that  court,  touching  their  persons  and  estates ;  and  it  would  be  a  dangerous  dis- 
iinction,  to  make  use  of  infancy  in  that  court,  to  defeat  purchasora  under  decrees  made 
'or  the  benefit  of  infants.  That  the  credit  of  future  sales  of  estates,  to  be  made  under 
lie  authority  of  the  court  of  chancery,  seemed  to  be  greatly  involved  in  the  present 
question ;  for  if  these  biddings  were  to  be  frequently  opened,  after  persons  are  con- 
irzned  the  best  purchasers,  on  a  supposed  advantage  to  the  vendors,  the  publick, 
tli-eady  too  much  deterred  by  the  expence,  delay,  trouble,  and  uncertainty  attending 
liese  sort  of  purchases,  would  be  discouraged  from  buying  at  all  under  decrees  of  the 
lourt  of  chancery,  which  would  be  of  the  most  dangerous  consequence  to  poor  creditors, 
tn  -whose  behalf  these  sales  are  generally  directeid. 

On  the  other  side  it  was  insisted  (C.  Yorke,  W.  de  Grey),  that  the  order  appealed 
irom  was  consistent  with  the  practice  of  the  court,  whi<i,  in  many  instances,  and 
mder  various  circumstances,  opened  biddings  after  the  Master's  report  has  been 
tonfirmed.  In  the  case  of  Price  v.  Moxon,  in  June  1754,  an  order  was  made  to  open 
he  bidding,  after  the  report  was  confirmed  and  a  deposit  made.  In  Hooper  v.  JeweU, 
n  1 758,  a  like  order  was  made  by  the  Master  of  the  Rolls.  And  on  the  sale  of  Lord 
farmouth's  estates,  the  biddings  were  [312]  opened  after  the  reports  were  confirmed, 
ipon  an  advance  in  price  only.  And  there  is  no  rule  subsisting,  or  ever  has  sub- 
isted,  to  prevent  the  court'si  exercising  its  discretion  in  opening  biddings;  but  the 
>ractice  rests  wholly  upon  the  circumstances  of  the  case,  and  the  discretion  of  the 
iourt.  That  mistake,  ignorance  of  tlie  real  value  of  property,  and  hardships  in 
Mrgaiiis,  are  grounds  on  which  court*  of  equity  refuse  their  aid,  to  enforce  private 
tontracts  by  decree.  In  the  present  case,  the  ground  of  the  mistake  in  the  agents 
kppeaxed ;  and  the  noble  family  being  strangers  to  the  real  value  of  their  estate,  the 
nfaJicy  of  the  respondent  Lord  Trentham,  the  inequality  in  the  price,  and  the  offer 
►f  .£2000  more,  were  just  grounds  why  the  Court  should  interpose  to  open  the  bidding 
or  the  estate  in  question.  That  the  order  was  guarded  with  every  circumstance  of 
ustice  and  equity  of  which  these  cases  were  capable,  having  provided  a  compensation 
o  the  bidders,  not  only  for  their  costs,  but  for  all  their  charges  and  expences  of  every 
cind,  together  with  interest  for  their  deposit. 

But  two  objections  were  made,  L  That  tJie  respondent  Baptist  Leveson  Gower 
ligTied  the  notices  to  the  tenants  to  quit,  and  that  Mr.  Gilbert,  the  Earl's  ageni,  was 
lesi  rous  of  expediting  the  purchasa  II.  That  since  the  estate  was  contracted  for,'  one, 
f  not  two  leases  of  considerable  value  were  determined,  by  the  deaths  of  the  tenants, 
vho  held  the  same  for  thedr  lives. 

As  to  the  first  objection,  the  signing  of  notices  to  the  tenants  to  quit,  who  had 
hreatened  to  commit  waste  by  ploughing,  was  for  the  interest  of  all  parties,  whether 
he  purchase  was  compleated  or  not  And  the  desire  of  the  Earl's  agents  to  have  the 
>urchase  compleated,  before  they  had  discovered  the  nature  of  the  bargain,  could  not 
aake  the  contract  reasonable,  which  was  originally  unreasonable. — And  as  to  the 
»ther  objection,  it  proved  that  the  estate  was  worth  more  than  it  was  let  at,  otherwise 
lo  benefit  would  arise  by  the  death  of  tenants,  who  were  tenants  at  rack  rents ;  but 
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this  complaint  must  have  appeared  frivolous,  if  the  affidavit  had  stated,  as  the  fad 
was,  that  one  of  these  tenants  heid  at  £7  per  ann.  and  the  other  at  £7  9s. 

After  hearing  counsel  on  this  appeal,  it  was  obdbrbd  and  aojudgbd,  that  the  nne 
should  be  dismissed  ;  and  the  order  therein  complained  of,  affirmed.  (Jour.  v(d.  31. 
p.  386.) 

[313]  Case  4. — Arthur  Baillie, — Appellant ;  "Wiluam  Chaigkeac,  and 
others, — Respondents  [15th  February  1779]. 

[Mews'  Dig.  xiv.  I38I.     See  note  to  preceding  case,  rwp.  p.  1097.] 

Purchasers  under  the  decree  of  a  court  of  equity  are  materiallj  injured,  if  all  the 
orders  rdative  to  the  sale  are  not  certain  and  uniform ;  and  therefore  tie 
court  acts  properly  in  refusing*  to  open  a  sale,  where  the  applicaticms  ate 
frivoloul  and  litigious,  and  grounded  only  on  the  affidavit  of  the  owner ;  sod 
especially,  where  the  value  of  the  estate  is  but  little  more  tlian  will  satish'tle 
incumbrances  upon  it. 

Obdbbs  of  the  Irish  Chancery  affikmbd. 

John  Palmer,  Thomas  Palmer,  and  Thomas  Hurst  and  Frances  his  wife,  vs» 
seised  as  tenants  in  common  of  the  lands  of  Eillbride,  in  the  county  of  Cariow ;  and 
each  of  them  duly  demised  his  undivided  third  part  of  the  said  lands  to  Arthur  Baillie, 
the  appellant,  his  executors,  administrators,  and  assigns,  for  the  term  of  21  years, 
at  the  separate  yearly  rents  of  seventy  pounds ;  and  in  each  of  the  leaaes  was  coa- 
tained  a  covenant  on  the  lessor  to  renew  for  21  years,  at  the  end  of  ervery  31  yean, 
for  over. 

The  appellant  being  possessed  of  the  premises  by  virtue  of  these  demiaeB,  did 
grant  and  assign  the  said  leases  and  lands  in  mortgage  to  John  Clarke,  for  aecuriag 
£2500  and  interest ;  which  mortgage  contained  a  borrowing  clause,  upon  the  strength 
of  which  the  said  John  Clarke  lent  the  appellant  the  further  sum  of  £4000. 

The  appellant,  and  the  said  John  Clarke,  by  deed,  dated  tlie  15th  of  August  1770, 
reciting  the  foregoing  circumstances,  and  in  consideration  of  £6500  paid  by  Sir 
Henry  Cavendish  baronet,  did,  according  to  their  respective  interests  in  the  said 
lands,  grant  and  assign  the  same,  and  all  their  terms  and  interests  therein,  and  the 
benefit  of  renewal  thereof,  to  the  said  Sir  Henry  Cavendish,  for  securing  the  payment 
of  the  said  £6500,  and  lawful  interest ;  and  the  app^ant  executed  &  bcHid  in  the 
penalty  of  £13,000,  as  a  collateral  security  for  the  said  mortgage,  with  a  w&muitof 
attorney  to  confess  j  udgment  on  the  bond. 

The  appelant,  the  said  John  Clarke  the  elder,  his  brother-in-law,  and  Jcrfin  Claike 
the  younger,  a  son  of  John  the  elder,  and  Thomas  Gough,  son-in-law  to  Claika  the 
elder,  were  indebted  to  the  respondent  William  Chaigneau  in  tiie  principal  sum  of 
£3000,  secured  to  him  by  their  joint  bond,  with  warrant  of  attorney,  for  oonfeaaing 
judgment  thereon. 

On  the  10th  of  June  1771,  the  appellant,  by  deed  of  mortgage,  in  consideratim  of 
the  £3000  due  upon  the  said  bond  and  warrant,  and  in  consideration  that  the  said 
last-mentioned  bond  was  delivered  to  him  cancelled,  did  grant  and  afisign  the  said 
leasee  and  lands,  and  all  his  equity  of  redemption,  estate,  and  interest  thoetn,  t» 
the  respondent  William  Chaigneau,  subjecfd  to  the  mortgage  to  [3143  Sir  HeniT 
Caveridish,  and  subject  to  redemption  on  payment  of  the  said  sum  of  £3000,  widi 
lawful  interest.  And  by  deed  of  assignment  dated  the  3d  of  November  1771,  Sir 
Henry  Cavendish  assigned  to  the  respondent  John  Eeogh,  for  full  and  valuaUe  coa- 
sideration,  the  said  mortgage  executed  to  him  for  £6500,  with  all  intereEt  die 
thereon. 

The  appellant  having  neglected  to  pay  the  respondent  William  Chaigneau  hii 
mortgage  money,  or  the  interest  thereof,  or  to  pay  the  said  mortgage  debt  due  to  tha 
respondent  John  Keogh,  or  the  interest  thereof ;  and  the  respondent  William  Oiai^ 
neau  being  apprehensive  that  the  premises  were  a  scanty  security  for  the  said  deikta. 
exhibited  his  bill  in  the  court  of  exchequer  in  Ireland,  on  the  10th  of  October  1772, 
against  the  appellant  and  the  respondent  John  Keogh,  praying  an  account  aa  li* 
foot  of  the  said  mortgages  made  to  the  respondent  John  Keogh  and  himself,  a  fore- 
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closure  of  the  equity  of  redemption,  and  a.  sale  of  the  mortgaged  lands  for  payment  of 
Vtie  principal,  interest,  and  costs,  due  to  the  reepondents  Keogh  and  Chaigneau, 
according  to  the  priority  of  their  respective  demands. 

The  respondent  Keogh  answered  the  biU,  and  swore,  that  Sir  Henry  Cavendish 
assigned  his  mortgage  to  him ;  that  no  part  of  the  principal  or  interest  due  on  the 
foot  of  the  mortgage  so  assigned  was  paid  ;  and  that  there  was  then  due  thereon,  for 
principal  and  interest,  ^£7605  and  costs ;  that  he  believed  the  premises  were  a  scanty 
security  for  the  debts  due  to  him  and  the  resp<mdent  Chaigneau,  and  ihat>  he  the 
respondent  Keogh  was  desirous  to  have  i^e  mortgaged  lands  sold  for  payment  of  the 
znoney  due  to  him. 

The  appellant  having  been  duly  served  with  subpoena,  to  appe&r  and  answer  the 
said  bill,  appeared  thereto;  but,  in  order  to  give  all  the  delay  in  his  power,  suffered 
process  of  contempt,  to  a  sequestration,  to  issue  against  him  for  want  of  an  answer. 

On  the  22d  of  February  1774,  the  cause  was  heard;  when  it  was  decreed,  That 
-fche  bill  should  be  taken  as  confessed  against  the  appellant;  and  it  was  thereby  re- 
ferred to  the  chief  remembrancer,  or  his  deputy,  to  take  an  account  of  what  was  due 
1x>  the  respondents  Keogh  and  Chaigneau,  respectively,  on  the  foot  of  their  mortgages, 
for  principal,  interest,  and  costs. 

In  pursuance  of  this  decree,  the  chief  remembrancer  made  his  report,  which  was, 
by  order,  absolutely  confirmed.  And  on  the  2d  of  July  1774,  the  cause  was  finally 
heard  on  the  report ;  and  it  was  then  ordered  and  decreed.  That  the  appellant  should, 
-within  tiuBO  months  from  the  date  of  the  decree,  pay  to  the  respondent  Keogh,  £7793 
58.  5d.  reported  due  to  him,  with  interest  for  the  same  from  the  time  of  confirming 
tlie  report  until  paid ;  and  should  also  pay  to  the  respondent  Chaigneau  £3358  6s.  3d. 
reported  due  to  him,  with  interest  from  die  time  of  confirming  the  report  until  paid, 
together  with  the  costs :  <h-  in  default  thereof,  that  the  appellant's  equity  of  redemption 
should  be  for  ever  foreclosed,  and  that  the  chief  remembrancer  should  set  up  and  sell 
by  publick  cant,  to  the  highest  and  fairest  bidder,  the  mortgaged  Ifuids,  or  a  [316] 
competent  part  thereof,  for  payment  of  the  principal,  interest,  and  costs,  due  to  the 
respondents  Keogh  and  Chaigneau. 

The  appellant  not  having  paid  the  sums  so  decreed  to  the  respondents,  or  any 
pa.rt  thereof,  the  chief  remembrancer,  on  the  29th  November  1774,  which  was  up- 
-w^ajrds  of  four  months  after  the  decree,  gave  notice,  by  puUick  advertisement,  that 
he  -would,  on  the  16th  day  of  December  then  next,  set  up  and  sell,  by  publick  cant,  to 
-the  highest  bidder,  the  appellant's  interest  in  the  lands ;  which  sale,  for  want  of  bid- 
ders, -was,  by  subsequent  advertisements,  adjourned  to  the  6th  of  February  1775. 

The  appellant,  in  pursuance  of  a  scheme  formed  by  him  to  delay  the  sale,  and  in 
-the  mean  time  to  receive  the  rents  and  profilts  to  his  own  use,  without  either  paying 
-the  head  landlords,  or  any  part  of  the  principal  and  interest  due  to  the  respondents 
Chaigneau  and  Keogh,  on  the  21st  of  February  1775,  applied  to  the  court  to  postpone 
the  sale  until  the  first  day  of  the  then  next  Easter  term ;  and  in  support  of  the  motion, 
filed  an  affidavit,  sworn  by  himself,  on  tjie  27th  of  January  then  last,  wherein  (amongst 
other  things)  he  thought  fit  to  swear,  That  George  Finey,  of  the  city  of  London, 
esquire,  nephew  of  the  appellant,  had  lately  promised  to  pay  o£E  and  discharge  the 
debts  due  to  the  respondents  Chaigneau  and  Keogh ;  and  that,  by  a  letter  received 
from  Finey  a  few  days  before,  he  promised  to  come  to  Ireland  some  time  in  the  then 
next  month,  and  bring  money  with  him  to  pay  off  and  discharge  all  the  said  demands; 
and  that  he  believed  the  same  would  be  paid  before  the  first  day  of  the  then  next 
Easter  term  :  and  he  also  swore.  That  he  did  not  mean  to  give  any  unnecessary  delay 
in  paying  the  respondents  their  said  demands.  Accordingly  the  court  thought  fit  to 
po^dpone  the  sale  until  the  third  day  in  the  then  next  term. 

Two  days  previous  to  the  day  appointed  for  tlie  sale  by  the  last  adjournment,  the 
appellant  by  his  counsel  moved  the  court  to  postpone  the  sale  until  the  then  next 
Easter  "term.  Whereupon  it  was  ordered,  That  the  sale  should  be  postponed  for  a 
weiek,  and  that  the  appellant  should  be  at  liberty  to  make  his  motion  for  Ihat  purpose 
in  the  mean  time. 

On  the  nth  of  February  1775,  the  motion  came  on,  when  it  was  ordered.  That  it 
should  stand  over  until  the  first  of  the  eight  days  after  the  then  present  Hilary  term, 
and  that  all  things  should  remain  as  they  were  in  the  mean  time.  Accordingly,  on 
the  21st  of  the  same  month,  the  moHiion  to  postpone  the  sale  was  again  brought  on, 
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when  it  was  ordered,  on  debate,  that  the  lands  should  be  again  set  up  to  be  uliilb 
third  day  in  the  then  next  Easter  term. 

In  pursuance  of  these  orders,  the  sale  was  from  time  to  time  adjourned ;  ud  tc 
gain  further  time,  the  appellant,  on  ihe  23d  of  May  1775,  again  applied  to  tbeaxn 
to  postpone  the  sale;  and,  in  support  of  this  application,  filed  an  affidavits  sworst; 
himself,  wherein  he  set  forth,  among  other  things.  That  since  the  last  order,  he  ued 
his  best  endeavours  to  raise  the  several  auma  of  money  decreed  to  the  respondtsa 
Chaigneau  and  Eeogh ;  that  his  nephew  [316]  George  Finey,  who  pnmiaed  tt 
advance  money  to  him,  had  tlien  lately  come  over  to  Ireland,  and  had  been  it  tin 
appellant's  house,  and  viewed  the  mortgaged  lands ;  and  on  such  view  had  been  fulj 
satisfied  with  the  sufficiency  of  the  security  ;  that  Finey  had  informed  him,  bebuit 
sum  in  the  funds  in  England,  sufficient  to  enable  him  to  discharge  the  sudib  decml 
as  aforesaid ;  and  that  the  reason  he  did  not  bring  over  the  money  to  Ireland,  >^  | 
cording  to  his  promise  to  the  appellant,  was  on  account  of  some  doubt  which  tk 
trustees  named  in  the  will  of  Abraham  Whitt;aker,  of  London,  deceased,  had,  whetbs 
the  fortune  of  Penelope,  one  of  the  daughters  of  Whittaker,  the  wife  of  Finer,  vested 
immediately  in  Finey  on  his  marriage,  on  account  of  her  having  not  atttaiiied  Icr 
age  of  21  years;  and  that  before  an  opinion  could  be  had  on  a  case  laid  befoieMr. 
Maddocks,  an  eminent  barrister  in  London,  in  order  to  satisfy  the  trustees,  Fiftv 
was  under  a  necessity  of  setting  out  to  Ireland,  upon  material  businesa  Tbatliis 
friend  Finey  had  come  to  Ireland,  and  had  shewn  him  a  letter  from  his  lav  agW  , 
with  a  copy  of  the  case  laid  before  Mr.  Maddocks,  with  his  opinion,  tiiat  the  fortDM 
of  Penelope  did  immediately  vest  in  Finey  on  his  marriage  witii  her ;  and  garehin 
the  most  solemn  assurances,  that  he  would  immediately  return  to  England,  and  tM 
his  promise  of  advancing  money  to  pay  off  the  respondents'  demands. 

On  this  affidavit  the  court  ordered  the  sale  to  be  poercponed  for  a  week ;  and  «i  tbt 
first  of  June  following  the  appellant  again  applied  to  tlie  court  to  {Kistpone  the  sile 
until  tlie  first  day  of  the  then  next  Michaelmas  term,  and  in  support  of  this  motion 
filed  another  affidavit,  That  his  friend  Finey  was  then  at  his  house,  and  thstusxA 
as  Finey  could  settle  his  business  in  Ireland,  he  would  return  to  England,  and  vouU 
advance  him  tlie  money  necessary  to  pay  the  respondents  their  demands,  and  that  the 
appellant,  in  order  to  expedite  matters,  would  accompany  him  to  London. 

The  court,  upon  this  application,  ordered.  That  upon  the  appellant's  paying  half 
a  year's  interest  upon  the  whole  sum  decreed,  by  the  first  day  of  the  then  neit  iem. 
and  the  arrear  of  rent  due  to  the  head  landlords  in  a  month,  that  the  sale  gbould  be 
postponed  for  a  month;  and  if  the  principal,  interest,  and  costs,  decreed  to  the  i*' 
spondents,  should  not  be  paid  by  that  time,  that  the  lands  should  be  peremptoriljM 
up  to  be  sold,  the  respondents'  attorney  agreeing  that  such  sale  Bly>uld  notbecoa- 
firmed  until  the  first  day  of  the  then  next  Michaelmas  term. 

On  tlie  28th  of  June  1775,  the  appellant  again  applied  to  the  Court  to  postpoae 
the  sale,  and  obtained  an  order  that  the  same  should  be  postponed  until  thetheo  nait 
motion  day.  But  the  appellant  lay  by  until  the  lastt  of  the  eight  days  aiUir  Triii^ 
term,  and  just  as  the  court  was  rising,  got  his  counsel  to  move  to  have  hit  notice 
saved,  which  was  accordingly  done;  and  which  was  in  effect  an  injunction  agains 
the  respondents'  proceedings  until  the  then  next  Michaelmas  term. 

After  two  other  orders  for  postponing  the  sale,  the  lands  were,  on  the  HA  ^ 
December  1775,  sold  to  Robert  Browne,  esquire,  but  [317]  this  sale  was  notoonfirM^; 
and  upon  application  of  the  respondent  Qiaigneau's  counsel,  the  lands  were  diwwi 
to  be  again  set  up  to  be  sold. 

Several  other  applications  were  made,  and  orders  obtained,  for  postponing  tie 
sale,  grounded  upon  various  affidavits  made  by  the  appellant  himself,  touching  the 
value  of  the  lands,  and  hisi  expectation  of  raising  money  to  discharge  the  incam- 
brancep.  At  length,  on  the  16th  of  June  1777,  the  respondent  Sir  Nicholas  Larte 
was  reported  the  best  bidder,  at  the  sum  of  £15,000.  But  bef(n«  this  report  w» 
absolutely  confirmed,  the  appellant  made  several  attempts  for  a  re-sale;  and  Ml** 
21st  of  November  1777,  obtained  an  order  that  the  lands  should  a^ain  be  set  up  i» 
be  sold,  on  the  first  Monday  in  the  then  next  Hilary  term ;  and  that  if  no  person  AM 
on  such  sale  bid  more  than  the  sum  bid  by  Sir  Nicholas  Lawless,  and  make  a  depott 
the  sale  made  to  him  should  stand  confirmed  without  further  motion. 

Accordinglv  on  Monday,  the  26th  of  January  1778,  the  lands  wereputupt»Ml*'» 
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the  presence  of  several  persons,  but  no  one  bid  more  tixan  what  had  been  bidden  by 
the  respondent  Sir  Nicholas  Lawless,  and  therefore  his  purchase  stood  confirmed. 

The  appellant  howefver  made  one  more  attempt  to  obtain  another  sale,  and  on  the 
20th  of  F4>ruar7  1778,  applied  to  the  Court  for  liiat  purpose;  but  after  full  debate, 
the  motion  was  refused.  He  therefore  thought  proper  to  appeal  from  the  several 
orders  directing  the  sale  of  these  lands,  bat  it  does  not  appear  that  any  case  was 
printed  for  him,  or  any  reasons  assigned  in  support  of  the  appeal. 

On  the  part  of  the  respondent  Sir  Nicholas  Lawless,  it  was  said  (J.  Madocks,  E. 
Billiard)  to  be  of  the  highest  consequence  to  the  suitors  of  a  court  of  equity,  who  may 
have  their  property  directed  to  be  sold  by  a  decree,  that  such  sales  should  be  attended 
with  some  degree  of  certainty;  for  if  continual  and  expensive  litigation  is  to  be  the 
attendant  upon  a  purchase  under  a  decree  in  equity,  no  one  who  has  any  regard  to 
the  welfare  of  himself,  his  family,  or  his  property,  will  become  a  purchaser :  lliat, 
during  the  period  of  uncertainty,  whether  a  bidder  for  an  estate,  sold  in  equity,  is 
to  be  deemed  a  purchaser  or  not,  he  is  materially  injured  by  the  orders  of  the  court, 
if  they  are  not  uniform  and  certain,  a«  thereby  the  state  of  his  property  is  rendered 
precarious,  and  prevented  from  being  subservient  to  many  useful  family  purposes: 
The  length  of  time  elapsed  since  the  respondent  Lawless  first  became  the  purchaser  in 
June  1777,  was  a  far  greater  period  tiian  should  be  allowed  to  any  vendor  in  the 
appellant's  situation,  even  under  the  most  equitaUe  indulgence:  And,  that  the 
various  applications  of  the  appellant  since  the  decree,  to  postpone  and  avoid  a  sale, 
strongly  pointed  out  the  motives  of  his  conduct ;  and  his  not  producing  any  other  evi- 
dence Uian  his  own  affidavit,  of  the  many  assertions  he  made  as  to  the  value  of  the 
mortgaged  premises,  and  other  circumstances,  which  he  might  have  done  with  great 
ease,  if  those  assertions  were  true,  [318]  clearly  evinced  the  ground*  whereon  those 
appIicaticHiB  (and  particularly  that  of  the  20th  of  February  1778)  were  founded. 

For  the  respondents,  the  mortgagees,  it  was  said  (J.  Dunning,  J.  Lee),  That  all  the 
said  orders  were  agreeable  to  the  rules  and  practice  of  the  Court  of  Exchequer,  and 
grounded  upon  the  principles  of  equity ;  nor  was  it  suggested  by  the  appiBllant  in 
what  respect  they  were  irregular  or  improper.  That  the  order  of  the  30th  of  June 
was  made  upon  the  appellant's  motion,  and  in  his  favour.  That  there  was  not  any 
ground  to  indulge  the  appellant  in  a  further  sale,  inasmuch  as  he  already  had  full 
as  much  indulgence  as  was  apprehended  to  be  consistent  with  the  rulae  of  equity,  and 
the  dignity  of  the  court ;  and  any  further  extension  of  it  would  be  injurious  to  the 
credit  of  securities  by  mortgage,  and  to  the  credit  of  sales  under  the  decrees  of  the 
courts  of  equity  in  Ireland ;  such  indulgence  must  be  at  the  expenoe  and  haoard  of 
the  respondents;  and  the  appellant  had  throughout  the  proceedings  in  this  cause 
exhibited  such  a  scene  of  litigation,  and  practised  such  shifts  for  delay,  as  have  been 
rarely  known  in  any  cause,  and  rendered  him  bv  no  means  an  object  of  favour.  That, 
although  it  was  now  four  years  since  the  appellant  first  applied  to  postpone  the  sale 
of  the  mortgaged  premises,  under  an  allegation  that  he  should  soon  be  aUe  to  raise 
money  to  pay  off  the  money  due  thereon,  to  the  respondents  Chaignsau  and  Keogh, 
yet  the  appellant  had  not  yet  been  able  to  raise  money  for  that  purpose ;  and,  from 
the  fall  in  the  value  of  land,  the  mortgaged  premises  were  already  become  a  scanty 
security  for  the  money  due  thereon ;  and  the  respondents,  the  mortgagees,  were 
greatly  injured  by  being  ao  long  kept  out  of  the  monies  due  to  them  on  their 
securities. 

After  hearing  counsel  on  behalf  of  the  respondents,  (none  appearing  for  the 
^pellant),  it  was  ordbbbo  and  adjudobo,  that  the  appeal  should  be  dismissed,  and 
the  orders  therein  complained  of  affirmed,  with  £200  costs.  (MS.  Jour,  svb  eunuo 
1779.  p.  236.) 
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[319]  RECOVERY. 

Cask  1. — John  Martin, — Plaintiff;  John  Strachan,  and  another, — 

Defendants  (in  Error)  [I7th  April  1744]. 

[Mews'  Dig.  vii.  33,  48  {Martin  d.  Tregonwdl  ▼.  Strachan).'] 

Where  a  common  recovery  is  8u£Fered  of  an  estate  tail,  the  reoorena' 
acquires  an  absolute  estate  in  fee  simple,  derived  out  of  the  estate  tail ;  m  thit 
if  a  tenant  in  tail,  by  purchase  under  a  marriage  settlement,  made  bv  hii 
ancestor  ex  parte  materna,  with  the  reversion  in  fee  by  descent,  ex  partt 
matema,  suffers  a  common  recovery  to  the  use  of  himself  in  fee,  this  estaiewill 
descend  to  his  heirs  general,  ex  parte  patema:  for  the  recovery  does  notkc 
in  the  reversion  in  fee,  but  a  new  estate  is  thereby  acquired  by  purehate,  vluck 
is  totally  different  from  the  old  estate  tail. 

See  5  Term  Rep.  K.  B.  104.  Roe  d.  Crow  v.  Baldwere  <t  al.  where  tie 
above  rule  is  confirmed,  and  extended  to  copyhold  as  well  as  freehold  lands. 

The  report  in  Strange  is  briefly  and  confusedly  stated  :  for  the  judgmeat 
of  Lord  Chief  Justice  Lee,  see  5  Term  Rep.  E.  B.  107,  etc.  in  n. — See  al§o  the 
notes  in  Nolan's  edition  of  Strange's  Reports,  1179,  etc. 

JuDQMSNT  of  the  Ck>urt  of  E.  B.  ArFiRMsn. 

Strange  1179.     1  Wils.  2,  66. 

The  plaintiff  brought  his  ejectment  in  the  court  of  king's  bench,  for  one  messuage, 
three  gardens,  three  orchards,  20  acres  of  land,  20  acres  of  meadow,  20  acres  of 
pasture,  and  1000  acres  of  wood,  with  the  appurtenances,  in  Milton  Abbas,  in  the 
county  of  Dorset^  To  which  the  defendants  appeared,  and  entered  into  the  commoi 
rule  to  confess  lease,  entry,  and  ouster,  and  pleaded  not  guilty ;  upon  which  issue  wac 
joined. 

In  Michaelmas  term,  1728,  the  cause  was  tried  at  bar,  and  the  jury  found  a  speciil 
verdict  to  the  effect  following ;  viz. 

That  upon  the  13th  of  August  1639,  Jt^in  Tregonwell  was  seised  in  fee  of  div«n 
manors,  messuages,  lands,  tenements,  and  hereditaments,  in  the  county  of  Dorset,  of 
which  the  premises  in  question  were  parcel ;  and  that  he  had  issue  two  sons,  Jota 
and  Thomas ;  and  on  the  4th  of  October  1 650,  died  seised  of  the  premisea.     After  wkae 
death  the  same  descended  to  John,  his  eldest  son,  who  entered  and  was  seised  there<i, 
and  had  issue  John,  his  son ;  and  being  so  seised,  on  the  6tfa  of  December  1667,  di«d, 
after  whose  death  the  premises  descended  to  John,  his  son  ;  and  he  the  said  John,  tk 
grandson,  entered  and  was  seised,  and  had  issue  two  daughters,  Mary  and  Eatherict. 
and  no  other  issue.     That  on  the  3d  of  June  1680,  by  indenture  quadrupartite  of  tint 
date,  made  and  executed  between  him,  by  the  name  of  John  Tregonwdl  of  MiltoA 
Abbas,  in  the  county  of  Dorset,  esquire,  and  Jane  his  wife,  of  the  first  part.  Franc  t 
LuttOTdl  of  Dunstar  Castle,  and  Mary,  the  eldest  daughter  of  the  said  John  Treeoc- 
well,  of  the  second  part,  John  Jones  and  Tbmnas  Sidersin  of  the  third  part.  uA 
Peregrine  Palmer,  'Thomas  Palmer,  John  Harding,  and  Samuel  Pitt,  of  the  [SSO] 
fourth  part;  the  said  John  Tregonwdl  did  covenant  with  the  said  Francis  LnttenI 
and  his  heirs,  that  the  said  John  Tregonwell  and  Jane  his  wife  would,  before  the  txi 
of  Trinity  term  then  next,  levy  a  fine  tur  eonutanee  de.  droit  come  ceo,  etc  with  pro- 
clamations to  the  said  Jones  and  Sidersin,  or  their  heirs,  of  all  thoee  farms  ctlW 
Delcomb  Farm,  Windmill-Ashes,  Huish  Farm,  Lushcombe  Farm,  and  CSieetcomb,  eHm 
Churcomb  Farm,  and  of  all  lands,  tenements,  and  hereditaments  thereto  belongiaf. 
and  of  all  manner  of  tithes  of  the  said  premises,  and  of  the  manor  of  Milton  AbJ» 
and  of  all  rents  of  assize  thereto  belonging,  and  of  the  coppice  woods,  oontaiuif 
1600  acres,  and  of  the  impropriate  parsonage  rectory  of  Milton  Abbaa.  the  impropriia 
tithes  of  Wooland,  the  impropriate  tithes  of  Widcomb,  of  Holworth,  and  also  of  » 
portion  of  tithes  in  Milboume  St.  Andrews ;  to  make  the  said  Jones  and  Sidena 
tenants  in  a  precipe  for  suffering  a  recovery ;  which,  when  suffered,  was  declared  * 
be  as  to  the  farm  of  Delcomb,  with  the  appurtenances,  and  all  manner  of  tithes  ariciK 
out  of  the  same,  to  the  use  of  the  said  John  Tregonwell  and  his  heirs,  till  an  intend^ 
marriage  between  the  said  Francis  Lutterdl  and  Mary  Tregonwell  should  be  soiaK- 
niied  ;  and  after  that  marriage,  to  the  said  Francis  Lutterdl  for  his  life :  remaiadff 
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0  the  said  Mary  Tregonwell  for  her  life. — As  to  the  mansion  house  of  Milton  Abbas, 
ind  the  appurtenances,  to  the  said  John  Tregonwell  for  life;  remainder  to  Jane 
Vegonwell  for  her  life;  remainder,  if  the  said  marriage  took  effect,  to  Francis 
iUttereU  and  Mary,  his  intended  wife,  for  their  lives  and  the  life  of  the  longest  liver 
f  them. — And  as  to  Delcomb  Farm,  after  the  limitations  to  the  said  Francis  Lutterell 
ad  Mary  Tregonwell ;  and  as  to  the  said  mansion  house,  and  its  appurtenances,  after 
he  limitations  to  the  said  John  Tregonwell  and  Jane  his  wife,  Francis  Lutterejl  and 
lary  Tregonwell,  to  the  said  Peregrine  Palmer,  Thomas  Palmer,  John  Jones,  John 
larding,  Thomas  Sidersin,  and  Samuel  Pitt,  and  their  heirs,  to  support  contingent 
emainders ;  and  then  to  the  use  of  the  said  Peregrine  Palmer,  and  the  other  trustees, 
beir  executors,  etc.,  for  200  years ;  then  to  the  use  of  the  first  and  every  other  son  of 
be  body  of  the  said  Francis  Lutterell  and  Mary  in  tail  male ;  remainder  to  all  and 
very  the  other  son  and  sons  of  the  said  Mary  in  tail  male;  remainder  to  Eatherine 
Vegonwell,  youngest  daughter  of  the  said  John  Tregonwell  for  life;  remainder  to 
rasteee  to  support  contingent  remainders;  remainder  to  the  first  and  every  other 
on  of  the  body  of  the  said  Eatherine  in  tail  male;  remainder  to  the  daughter  and 
aughters  of  the  said  Mary  and  Francis  in  tail ;  remainder  to  the  other  daughter  and 
aughters  of  the  said  Mary  in  tail;  remainder  to  the  daughter  and  daughters  of 
Latierine  in  tail ;  remainder  to  the  right  heirs  of  the  said  John  Tregonwell. — ^And  as 
0  the  said  farms,  called  Windmill-Ashes,  Huish  and  Lushcomb,  with  their  ap- 
lurtenances,  and  all  manner  of  tithes  arising  out  of  the  same,  to  the  said  John  Tregon- 
rell  and  Jane  his  wife,  for  their  lives,  and  the  life  of  the  longest  liver  of  them,  re- 
mainder to  Eatherine  for  life ;  remainder  to  such  person  as  should  be  her  husband  at 
be  time  of  her  death,  for  life;  [321]  remainder  to  trustees  to  support  contingent 
emainders ;  remainder  to  the  trustees  and  their  executors  for  200  years ;  remainder 
0  the  use  of  the  first  and  every  other  son  of  the)  body  of  Eatherine  in  tail  male ; 
emainder  to  the  said  Mary  Tregonwell  for  life ;  remainder  to  trustees  to  support  con- 
ingent  remainders ;  remainder  to  the  first  and  every  other  son  of  the  said  Mary  in 
ail  male;  remainder  to  the  daughter  and  daughters  of  Eatherine  in  tail ;  remainder 
e  the  daughter  and  daughters  of  Mary  in  tail ;  remainder  to  the  right  heirs  of  the 
aid  John  Tregonwell  in  fee. — And  as  to  the  manor  of  Milton  Abbas,  rents  of  assize 
hereto  belonging,  the  farm  of  Cheetcomb,, aZia«  Churcomb,  the  parsonage  of  Milton 
kbbas,  tithes  of  Wooland,  Widcomb,  and  Holworth,  and  the  portion  of  tithes  in  Mil- 
oume  St.  Andrews,  to  the  said  John  Tr^onwell  for  his  life ;  remainder,  as  to  one  half 
tiereof,  if  the  said  marriage  should  take  effect,  to  Francis  Lutterell  for  life ;  remainder 
0  Mary,  his  intended  wife,  for  life ;  remainder  to  trustees  to  support  contingent  re- 
nainders;  remainder  to  trustees  for  200  years;  remainder  to  tiie  first  and  every 
ither  son  of  the  said  Francis  and  Mary  in  tail  male;  remainder  to  all  and  every  tlie 
itfaer  son  and  sons  of  the|  body  of  the  said  Mary  in  tail  male ;  remainder  to  Eatherine 
^egonwell  for  life;  remainder  to  trustees  to  support  contingent  remainders;  re- 
nainder  to  the  first  and  every  other  son  of  the  said  Eatherine  in  tail  male;  .re- 
aainder  to  the  daughter  and  daughters  of  the  said  Mary  and  Francis  in  tail ;  re- 
nainder  to  all  other  the  daughter  and  daughters  of  the  said  Mary  in  tail ;  remainder 
0  the  daughter  and  daughters  of  the  said  Eatherine  in  tail';  remainder  to  the  right 
leirs  of  the  said  John  Tregonwell  in  fee. — And  as  to  the  other  half  thereof,  after  the 
ieath  of  the  said  John  Tregonwell,  to  the  use  of  the  said  Eatherine  for  life;  re- 
aainder  to  him,  who  should  be  her  husband,  at  the  time  of  her  death,  for  life ;  re- 
mainder to  trustees  to  support  contingent  remainders;  remainder  to  trustees  for  200 
■ears ;  remainder  to  the  use  of  the  first  and  every  other  son  of  the  body  of  the  said 
Catherine  in  tail  male ;  remainder  to  the  said  Mary  for  life ;  remainder  to  trustees 
0  support  contingent  remainders;  remainder  to  the  first  and  every  other  son  of  the 
ady  of  the  said  Mary  in  tail  male;  remainder  to  the  daughter  and  daughters  of  the 
aid  Eatherine  in  tail ;  remainder  to  the  daughter  and  daughters  of  the  said  Mary 
n  tail ;  remainder  to  the  right  heirs  of  the  said  John  Tregonwell. — ^And  as  to  the  1600 
icres  of  coppice,  to  the  said  John  Tregonwell  for  life ;  remainder  to  Jane  his  wife, 
or  her  to  receive  £100  per  ann.  for  life ;  remainder  as  to  one  half  thereof,  if  the  said 
marriage  should  take  effect,  to  the  said  Francis  Lutterell  for  life;  remainder  to  Mary 
or  life;  remainder  to  trustees  to  support  contingent  remainders;  remainder  to 
rustees  for  200  years ;  remainder  to  the  first  and  every  other  son  of  the  body  of  the 
aid  Francis  Mid  Mary  in  tail  male;  remainder  to  Eatherine  Tregonwell  for  life;  re- 
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mainder  to  trustees  to  support  contingent  remainders ;  remainder  to  the  fint  d 
erery  other  son  of  the  said  Eatherine  in  tail  male;  remaunder  to  tide  daugbtird 
daughters  of  Mary  and  Francis  in  tail ;  remainder  to  all  -  other  the  dtu^ 
and  [322]  daughters  of  the  said  Mary  in  tail;  remainder  to  the  daughter ■! 
daughters  of  Eatherine  in  tail;  remainder  to  the  right  heirs  of  the  said  John  Tn|ii- 
well ;  remainder,  as  to  the  other  moiety,  after  the  death  of  the  said  John  TregnndL 
to  Eatherine  for  life;  remainder  to  trusteee  to  support  contingent  remaiDden;» 
mainder  to  trusteee  for  200  years;  remainder  to  the  first  and  every  other  aon  olik 
said  Eatherine  in  tail  male;  remainder  to  Mary  for  life;  remainder  to  tnutwk 
support  contingent  remaindw^ ;  remainder  to  the  first  and  every  other  son  of  tiwMJ 
Mary  in  tail  male;  remainder  to  the  daughter  and  daughters  of  Eatherine  is td: 
remainder  to  the  daughter  and  daughters  of  Mary  and  Francis  in  tail;  remuDdsk 
all  other  the  daughter  and  daughters  of  Mary  in  tail ;  remainder  to  the  ri^heinrf 
the  said  John  Tregonwell. 

That  a  fine  was  levied,  and  a  recovery  suffered  aooordingly,  to  the  uae*  in  lb 
said  indenture  mentioned. 

That  on  the  10th  of  December  1680,  Francis  LuttereU  and  Mary  TregonmD  «eR 
married ;  and  that  he  entered  on  such  parts  as  were  limited  to  him,  immediately  ttts 
the  solemnization  of  the  said  marriage^  and  became  seised  thereof  for  lifa  Tbitti 
the  10th  of  January  1680,  Jane,  the  wife  of  the  said  John  Tregonwell,  died,  »n4oi 
the  29th  of  the  same  month  he  also  died ;  whereupon  the  said  Francis  LuttereU  ui 
Eatherine  Tregonwell,  according  to  their  several  rights,  entered  into  the  respedif 
parts  of  the  premises  which  were,  by  the  said  indenture,  limited  to  them  respecdniT 
after  the  decease  of  the  said  John  Tregonwell  and  Jane  his  wife,  and  vere  tmi 
That  on  the  11th  of  August  1683,  Eatherine  died  an  infant,  unmarried  and  witiwit 
issue;  and  thereupon  the  said  Francis  and  Mary  entered  into  such  part  of  the pi» 
misee,  as  were  limited  to  the  said  Eatherine,  and  became  seised. 

That  Mary  had  issue  one  son,  who  died  in  the  life-time  of  his  mother,  an  iahu 
without  issue ;  and  two  daughters,  Mary  and  Frances,  and  no  other  issue:  ThstMvji 
the  eldest  daughter,  in  the  year  1700,  married  Sir  George  Rook,  by  whom  she  W 
George  Rook,  her  only  son ;  and  that  Sir  George  and  his  wife  were  dead. 

That  the  said  Frances,  the  youngest  daughter,  in  1705,  married  Edward  iA 
esquire,  and  was  still  living. 

That  Francis  LuttereU,  on  the  4th  of  August  1690,  died  seised,  leaving  Mujliii 
wife  surviving ;  who,  on  the  5th  of  August  1690,  entered  on  the  premises  and  betfi* 
seised. 

That  the  said  Mary,  the  widow,  on  the  1st  of  January  1701,  married  Sir  JuA 
Banks,  a  Swede,  and  had  issue  by  him  two  sons,  John  and  Jacob,  both  bom  n 
England;  and  on  the  11th  of  March  1703,  the  said  Mary  died  seised. 

That  on  her  death,  John  Banks,  the  eldest  son,  entered  and  was  seised,  purwintto 
the  said  indenture,  fine  and  recovery ;  and  on  the  27th  of  March  1725,  died  wiiw" 
issue. 

That  all  persons  prior  in  the  limitations  of  the  said  indenture  to  Jacob  Banft 
the  brother  of  John,  were  dead  before  John ;  and  all  the  terms  were  surrraidered  »» 
extinguished  before  the  death  of  John  Banks.  That  on  the  20th  of  January  1'". 
Sir  Jacob  Banks  [323]  died ;  and  on  the  28th  of  March  1725,  Jacob,  the  only  hrtitlwfll 
John,  entered  and  was  seised  ex  parte  materna. 

That  the  said  Jacob  Banks  by  indenture,  dated  the  11th  of  June  1725,  <J'<J'*^ 
and  sell  the  premises  to  John  Glass,  his  heirs  and  assigns,  to  make  him  tenant  of  w 
freehold,  that  a  common  recovery  might  be  had  against  him;  which  reooTery**** 
be  and  enure  to  tlie  use  of  the  said  Jacob  Banks,  his  heirs  and  assigna 

That  tins  indenture  was  duly  inroUed  within  six  months,  and  the  recovery  «« 
suffered  accordingly ;  that  the  premises  in  question  were  parcel  of  those  compriiw  •• 
the  said  recovery :  And  that  afterwards,  the  said  Jacob  Banks  was  seised,  and  onae 
27th  of  February  1737,  died  seised  witiout  issue.  , 

That  Thomas  Tregonwell,  the  youngest  son  of  John  Tregonwell,  first  above  a^ 
and  only  brother  of  John  Tregonwell,  who  was  ddest  son  and  heir  of  the  ^"'J'**'' 
John  Tregonwell,  had  issue  John  his  son ;  that  on  the  20th  of  May  1655,  IM* 
Tregonwell  died ;  and  John,  his  son  and  heir,  had  issue  John,  and  died ;  andth^'W* 
the  grandson  of  Thomas,  had  issue  Thomas  Tregonwell,  the  lessor  of  the  ptaiatA »» 
on  the  Ist  of  June  1730,  died,  leaving  him  his  son  and  heir. 
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That  Lawrence  BengBton  Banks,  an  eliem,  had  issue  by  Christina  his  wife,  an  alien, 
^e  before  named  Sir  Jacob  Banks,  and  three  daughters,  Brita,  Ingri,  and  Anna 
Jhristina;  Brita  married  one  Peter  Bohmgreen,  an  alien,  and  had  issue  by  him  four 
laughteirs;  via.  Maria  Christina,  Brita,  Christina,  and  Margaretta,  all  aliens,  and 
lied  leaving  no  other  issue. 

That  Ingri  was  married  and  had  issue,  whose  names  were  unknown  to  the  jurors, 
»11  aliens,  and  died  leaving  such  issue  living  in  Sweden.  That  Anna  Christina  was 
lead,  without  issue.  That  Maria  Christina,  the  eldeet  daughter,  and  Brita,  the 
lecond  daughter  of  Brita  by  Peter  Bohmgreen,  were  both  living;  and  that  Christina, 
hB  third  daughter  of  Brita  by  Peter  Bohmgreen,  had  issue  aliens,  whose  names  were 
mknown  to  the  Jurors,  and  was  dead.  That  Margaretta,  the  fourth  daughter, 
named  John  Strachan,  born  an  alien,  and  had  issue  the  defendant  John  Strachan, 
ieir  son,  born  in  London  the  17th  of  March  1707 ;  and  that  Margaretta  died  in 
Pebruary  1726,  leaving  him  her  only  son. 

That  John  Strachan,  the  father  of  the  said  defendant,  by  an  act  of  the  12  Will.  3, 
ras  naturalized ;  and  that  the  defendant  was  a  natural-bom  subject — The  verdict 
ten  concluded  to  the  judgement  of  the  court. 

This  special  verdict  was  twice  argued  in  the  court  of  king's  bench,  in  Hilary  term, 
1742.  and  the  court  being  unanimous  in  their  opinion,  gave  judgement  for  the  de- 
iendants. 

To  reverse  this  judgement,  a  writ  of  error  was  brought  in  parliament ;  and  on 
Mhalf  of  the  plaintiff  in  error,  who  claimed  ex  parte  matema,  it  was  argued  (D. 
iyder,  N.  Gundry),  that  the  rule  of  law  is  clear,  that  the  estate  of  one  dying  seised  by 
lescent  ex  parte  matema,  can  descend  to  none  but  the  heir  ex  parte  matema;  it  being 
founded  on  natural  [324]  justice,  that  an  estate  should  go  to  the  blood  and  family 
'rem  whence  it  came ;  where  the  owner  hims^f  has  not  thought  fit  to  give  it  away  from 
hem.  That  this  estate  was  originally  the  inheritance  of  Jacob  Bank's  mother  and  her 
mcestors ;  and  therefore,  if  there  had  been  no  interruption  in  the  course  of  descent,  it 
nust  now  descend  to  the  plaintiff.  That  the  only  interruptions  insisted  on,  were  the 
ettlement  of  1680,  and  tiie  recovery  and  deed  of  usee  in  1725.  As  to  tJie  former,  it 
fas  only  a  temporary  interruption  of  the  possession,  by  thei  particular  or  partial 
states  carved  out  of  the  fee,  the  inheritance  being  still  left  to  descend  ex  parte 
natema;  and  whenerrer  those  particular  eetatee  should  determine,  whether  by  the 
leath  of  the  parties,  or  by  bar  or  extinguishment  of  them,  the  possession  would  return 
0  the  old  inheritance  again.  And  as  to  the  latter,  the  recovery  and  deed  of  uses  only 
letermined  and  barred  the  particular  estates,  and  consequently  let  the  fee  into  posses- 
ion in  the  same  condition  and  quality  as  when  in  reversion  ;  and  therefore  could  not 
iter  the  nature  of  the  ancient  use,  or  the  descendible  quality  of  it.  That  this  is 
leariy  the  case  where  a  fine  is  levied  by  tenant  in  tail,  who  has  the  reversion  in  fee  in 
dmself ;  it  having  been  settled,  that  such  a  fine  extinguii^es  the  estate  tail,  and  lets 
he  old  reversion  into  possession :  Nor  is  there  any  material  difference  between  a  l>ne 
md  recovery,  for  so  far  as  their  respective  powers  reach,  they  are  both  universally 
leld  to  be  bars  of  the  particular  estates,  and  conveyances  of  their  own  inheritance  in 
ee. 

It  is  objected,  that  a  recovery  not  only  bars  the  estate  tail,  but  the  remainders  also. 
)ut  that  distinction  is  totally  immaterial,  because  it  affects  only  the  extent  of  the  bar 
>r  extinguishment,  not  the  manner  in  which  those  instruments  operate.  It  proves 
he  recovery  to  be  a  bar  or  extinguishment  of  the  estates  tail,  both  in  possession  and 
onainder,  but  does  not  prove  it  to  be  less  a  bar  or  extinguishment  of  either ;  and  the 
)ftr  or  extinguishment  of  both  by  the  recovery,  as  much  lets  in  the  reversion  in  fee 
kfter  both,  as  a  bar  or  extinguishment  by  fine  of  one,  lets  in  the  reversion  in  fee 
lependent  on  that  one  only.  That  this  distinction  could  not  be  applicable  to  the 
•se  of  a  recovery  by  tenant  in  tail,  with  an  immediate  reversion  in  fee  in  himself ; 
md  it  would  be  extremely  difficult  to  maintain,  that  in  such  a  case,  the  use  would  tie 
he  old  one,  and  go  ex  parte  matema;  but  that  in  the  present  case  it  was  a  new  on^, 
tnly  because  there  was  an  intermediate  remainder  in  tail,  which  was  equally,  and  but 
iqually,  barred  wilii  the  estate  tail  in  possession.  Or,  if  that  should  be  admitted  to 
)e  no  material  point  of  distinction,  it  would  be  as  hard  to  maintain,  that  if  tenant  in 
ail  with  reversion  in  fee  in  himself,  descending  ex  parte  matema,  bars  the  estate  tail 
)y  a  fine,  the  resulting  or  declared  use  in  fee  to  himsdf  would  be  the  ancient  use,  aitd 
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^  ex  parte  materna;  but  that  if  the  same  tenant  in  tail  ban  the  same  estate  USbri 
recovery,  the  resulting  or  declared  use  would  be  a  new  use,  and  go  ex  parte  pateru. 
That  it  was  apprehended,  no  case  would  be  cited  to  [326]  warrant  this  diBtinctin; 
and  if  not,  reason  and  equity  pointed  out,  that  they  ought  both  to  have  the  lue 
effect. 

It  is  also  objected,  that  a  recovery  is  the  proper  conveyance  of  a  tenant  inoi 
witli  remainders  over,  and  therefore  operates  as  a  grant  from  him;  and  thitik 
recoverer  comes  in  under  him  in  the  per  as  his  grantee,  and  therefore  as  a  purchan. 
But  this  would  be  to  make  the  recovery  operate,  not  as  a  bar  to  the  particular  ectitB 
tail  in  possession  and  remainder,  which  is  the  sense  and  language  of  all  the  bcob: 
but  as  a  bar  to  his  own  reversion  in  fee,  which  is  absurd.  Nor  indeed  is  a  recortn, 
in  any  other  sense,  a  grant  from  the  tenant  in  tail,  than  as  it  is  a  common  aggursiiee, 
by  which  he  may  bar  tllose  particular  estates,  and  acquire  or  convey  the  fee  simple  ii 
possession  :  But  it  is  not  less  such  an  acquisition,  if  he  gets  it  by  barring  the  particiilii 
intermediate  estates,  and  letting  his  own  fee  into  possession,  than  if  it  could  bestil 
to  be  a  grant  of  the  estate  tail  itself  to  himself  in  fee.  But  whatever  might  be  the  cue, 
where  the  estate  tail  in  possession,  together  with  the  remainder  or  reversion  in  othm, 
include  the  whole  inheritance;  yet  where  the  tenant  in  tail  in  possession  has  alwtb 
reversion  in  fee,  the  recovery  operates  as  a  conveyance  of  the  reversion,  and  abtr«{ 
the  intermediate  estates.  A  recovery  is  not  a  sort  of  converyance  more  proper  tobu 
remainders,  than  a  fine  is  to  bar  an  estate  tail  alone ;  nor  can  the  recoverer  come  mm 
under  the  tenant  in  tail,  or  his  estate,  or  be  more  properly  a  grantee  from  him  of  his 
estate  tail,  than  the  conusee  of  a  fine  is  under  the  conusor ;  and  yet  in  this  latter  cue, 
that  notion  clearly  does  not  prevent  the  estate  tail  from  merging  in  the  fee. 

It  is  however  further  objected,  that  the  estate  tail  is  continued  and  enlarged  bf 
the  recovery :  But  this  is  at  best  a  very  inaccurate  manner  of  speaking,  if  not  un- 
intelligible or  absurd ;  since  an  estate  tail  cannot  continue  longer  than  the  inue  pc 
formam  d-oni,  and  a  fee  simple  cannot  with  any  propriety  be  called  an  enlarged  eoatt 
tail.  The  only  reasonable  sense  of  such  expressions  is,  that  the  tenant  in  tail,  bj 
exercising  the  power  which  the  law  has  given  him  of  barring  tlie  estates  tail,  h» 
become  possessed  of  the  absolute  fee  in  possession ;  but  in  this  sense  it  is  uo  othervi* 
an  enlargement  of  his  estate,  than  a  surrender  of  tenant  for  life  to  the  remainder-mu 
in  fee,  is  an  enlargement  of  the  remainder-man'a  estate ;  and  is  therefore  more 
properly  an  enlargement  of  the  fee  simple  by  sinking  the  particular  estate^  tfatn  •■ 
enlargement  of  the  particular  estate  which  is  absolutdy  destroyed.  Nor  does  thk 
manner  of  considering  the  recovery,  in  the  least  injure  the  absoluteness  of  that  power 
which  the  law  gives  the  tenant  in  tail  over  the  estate ;  because  he  acquires  as  much  tbn 
way  as  the  other,  with  this  advantageous  circumstance,  that  it  keeps  the  estate  a  H> 
natural  channd;  and  prevents  the  act  done  for  one  purpose  only,  from  enuring » 
another  which  the  party  neiver  thought  of,  and  which  if  he  had,  he  might  and  probtUf 
would  have  avoided. 

In  support  of  the  judgment  it  was  contended  (F.  Chute,  R.  Henley),  that  J**^ 
Banks  being  tenant  in  tail  under  the  settlement  of  1680,  by  purchase  and  [32Q  »** 
descent,  the  rule  of  descent  relied  on  by  the  plaintiff  in  error,  was  only  appli<*l'« 
where  the  person,  whose  estate  is  in  question,  was  at  the  time  of  his  death  weiiei  I7 
descent ;  and  no  way  affected  or  influenced  the  present  question,  if  Jacob  Bub 
acquired  the  fee  by  suffering  a  recovery  as  tenant  in  tail  by  purchase.  Tliat  »ta»»* 
in  tail  is  considered  in  law  as  possible  owner  of  the  whole  fee,  viz.  that  the  reoiundcn 
and  reversions  are  in  his  power  by  suffering  a  recovery,  which  is  the  act  of  tenant  m 
tail,  and  takes  its  effect  out  of  the  estate  tail,  in  right  of  which  alone  he  is  impown* 
to  suffer  such  recovery  ;  as  he  thereby  acquires,  in  judgement  of  law,  an  absolute  »M 
pure  fee  against  the  remainder-men  and  reversioner,  although  the  reversion  wewi* 
a  stranger :  Whereas  by  a  fine,  the  estate  tail  is  only  extinguished  and  bantd  » 
against  the  issue  in  tail,  but  as  to  the  remainder-men  or  reversioner  '•'  M^wift 
notwithstanding  that  act,  as  a  base,  or  determinable  fee  on  failure  of  issua  h^ 
therefore  apprehended,  that  by  the  recovery,  which  removed  all  restraints  and  liau**" 
tions  ensuing  or  dependent  after  the  estate  tail ;  the  fee  so  acquired  by  Jacob  Bin» 
proceeded  out  of  thet  estate  tail,  and  took  its  effect  to  the  use  of  Ae  person  so  enatol  a 
law  to  suffer  tlve  same,  as  the  result  of  his  power  in  virtue  of  the  estate  tail  vbio 
waa  gained  bv  tetttement^  i.e.  by  purchase;  and  consequently,  the  remainden  »«^ 

1110 


Digitized  by 


Google 


WITHAM  V.  LEWIS  d.  DERBY  (eARL  OP)  [1744]  VI  BSOWK. 

reversions,  which  subsisted  before  the  recovery,  were  alike  extinguished  and  put  to 
an  end  by  force  and  operation  of  such  recovery.  That  if  the  estate  tail,  as  to  the  issue 
only,  is  considered  as  barred  by  a  recovery,  and  the  old  estate  in  fee  or  reversion, 
subject  to  the  estate  tail,  is  let  in  and  takes  place,  as  contended  for  by  the  plaintiff : 
the  consequence  and  inconvenience  thereof  would  be,  that  in  that  case  every  estate  in 
the  kingdom,  of  which  a  recovery  is  suffered  by  a  tenant  in  tail,  seised  also  of  the  re- 
version in  fee,  would  still  remain  liable  as  assets  by  descent,  to  the  specialty  debts  of 
the  ancestor  from  whom  it  descended ;  (for  the  estate  tail  while  it  subsists,  and  the  base 
fee  gained  by  force  of  a  fine,  suspends  the  remedy  so  long  as  there  is  issue,  and  there- 
fore preserves  the  debt) ;  and  this  form  of  conveyance,  invented  and  long  used  to 
strengthen  the  title  of  possessors  who  are  tenants  in  tail,  would  be  a  means  of  destroy- 
ing such  intention,  and  would  revive  old  demands  to  the  ruin  of  many  families. 

Aftsr  hearing  counsel  on  this  writ  of  error,  the  judges  (who  attended  according 
to  order)  were  directed  to  deliver  their  opinions  on  the  following  question ;  viz. 
"  Whether  upon  the  death  of  Jacob  Banks,  the  estate  in  question  did  by  law  descend 
to  his  heir  on  the  part  of  the  mother  or  not?  "  And  the  judges  having  taken  time  to 
consider,  the  lord  chief  justice  of  the  common  pleas  delivered  their  reasons  at  large, 
and  concluded  with  l^eir  opinions,  "  That  the  estate  in  question,  upon  the  death  of 
Jacob  Banks,  did  not  descend  to  his  heirs  on  the  part  of  the  mother."  Whereupon  it 
was  ORDKRBD  aud  ADJUDOBD,  that  the  judgment  given  in  the  court  of  king's  bench 
should  be  affirmed,  and  the  record  remitted  ;  and  ti^at  the  plaintiff  in  error  should  pay 
to  the  defendants  in  error,  £10  for  their  costo  in  the  house.  (Jour.  vol.  26.  p.  363. 
368.) 

[327]  Case  2. — John  Letburn  Wd'ham, — Plaintiff;  George  Lewis,  (on  dem. 
Edward  Earl  of  Derby), — De/endani  (in  Error)  [26th  April  1744]. 

The  awarding  of  a  writ  of  seisin,  on  a  recovery,  with  its  execution  and 
return  by  the  sheriff,  must  appear  upon  record ;  and  if  a  writ  of  execution 
be  not  found  in  a  special  verdict,  it  cannot  be  presumed  by  the  court;  and  a 
venire  facias  de  novo  shall  not  be  awarded. 

Lord  Kenyon,  in  the  case  Goodriffht  d.  Bv/rtenthav)  v.  Bighy,  6  Term  Rep. 
K.  B.  177 — 181,  observed  that  this  had  alwa3r8  been  considered  as  a  strange 
case;  a  writ  of  seisin  never  being  in  fact  executed. — See  also  stat.  14  Geo. 
2.  c.  20.  • 

Jddqhent  of  the  court  of  E.  B.  apfirmbd. 

Strange  1185.     1  Wils.  48. 

The  Earl  of  Derby  brought  his  ejectment  in  the  name  of  Gieorge  Lewis,  Uie  de- 
fendant in  error,  against  the  plaintiff  in  error,  in  tihe  court  of  king's  bench,  for  a 
messuage  and  lands  in  Witherstack  in  the  county  of  Westmorland :  Whereupon  issue 
being  joined,  the  cause  was  tried  at  the  assizes  held  at  Appleby  in  the  year  1739,  by 
a  jury  of  gentlemen,  when  a  special  verdict  was  found  to  the  effect  following ;  viz. 

TiiiBt  King  Henry  VII.  being  seised  in  fee,  in  right  of  his  crown,  of  the  manor  of 
Witherstack,  of  which  the  premises  in  question  were  parcel,  on  the  26th  of  February, 
in  the  fourth  year  of  his  reign,  by  letters  patent  granted  tlie  said  manor  and  the  pre- 
mises in  question  to  Thomas  StaJUey,  then  Earl  of  Derby,  and  the  heirs  male  of  his 
body. — That  by  virtue  of  tiiis  gran^  Earl  Thomas  entered  and  was  seised ;  and  had 
issue  G«orge  Lord  Strange,  who  died  in  the  life-time  of  his  father,  leaving  issue 
Thomas. — That  Earl  Thomas  the  grantee,  died  seised,  whereby  the  premises  in 
question  descended  to  his  grandson  Thomas  Earl  of  Derby. — That  this  Earl 
Thomas  entered  and  was  seised  of  the  premises  in  question,  and  in  Hilary 
term,  5  Hen.  VIII.  suffered  a  common  recovery;  wherein  James  Bishop  of  Ely, 
Hugh  Bishop  of  Sodor  and  Man,  and  other  great  persons  were  demandants,  and 
the  said  Thomas  Earl  of  Derby  tenant ;  who  vouched  to  warranty  one  Thomas  Fish, 
the  common  vouchee;  and  that  such  proceedings  were  thereupon  had,  that  judge- 
ment was  given,  that  the  said  Bishop  of  Ely  and  others  the  demandants,  should  re- 
cover their  seisin  of  the  premises  in  question  against  the  said  Thomas  Earl  of  Derby, 
the  grandson ;  and  that  the  said  Thomas  Earl  of  Derby,  the  grandson,  should  have  of 
the  lands  of  die  said  Thomas  Fish,  of  the  value,  etc.  and  that  the  said  Thomas  Fish 
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should  be  amerced. — That  after  the  said  common  recovery,  Earl  Thomas  the  gnsilam 
entered  into  the  premises,  and  was  seised  thereof  as  the  law  requires  ;  and  had  iies 
male  of  his  body  Edward,  his  eldest  son,  and  afterwards  died  so  seised ;  whereby  the 
premises  descended  to  his  said  son  Edward,  then  Earl  of  Derby,  who  entered  [S2S1 
and  was  seised  thereof  as  the  law  requires. — That  the  premises  in  question  deeccGded 
from  him  in  a  lineal  descent  to  Ferdinand  Earl  of  Derby,  who  entered  &nd  was  aeited 
and  died  so  seised  without  any  issue  male  of  his  body,  in  the  life-time  of  his  brothv 
William ;  but  that  he  left  three  daughters,  Ann,  Francee,  and  Elizabeth. 

The  jury  further  found,  that  divers  disputes  and  differences  arising  between  Eaii 
William  and  the  daught»-8  of  his  brother  Ferdinand,  concerning  the  estates  of  tiw 
family ;  to  compose  those  differences,  an  act  of  paj-liament  was  made^  4  Jac.  L  ht 
which,  iiUer  alia,  it  was  enacted.  That  Earl  William,  for  his  life,  and  alter  his  dei& 
James,  his  son  and  heir  apparent,  and  the  heirs  male  of  his  body ;  and  in  defaohf^' 
such  issue,  the  second,  third,  fourth,  fifth,  sixth,  and  seventh  sons  of  Earl  Williaa 
and  the  respective  heirs  male  of  their  respective  bodies  successively ;  and  in  defuh 
of  such  issue.  Sir  Edward  Stanley,  during  his  life,  and  after  his  decease,  his  firsL 
second,  third,  fourth,  fifth,  sixth,  and  seventh  sons,  and  the  heirs  male  of  their  respv- 
tive  bodies  successively ;  and  in  default  of  such  issue,  Edward  Stanley  of  Bicker^ 
during  his  life;  and  after  his  decease,  his  first,  second,  third,  fourth,  fiftii,  sixth,  and 
seventh  sons,  and  the  heirs  male  of  their  respective  bodies  successively,  should  and 
might  from  thenceforth  hold  and  enjoy  the  premises  in  question. — That  in  this  act. 
there  was  contained  a  power  for  Earl  William,  Sir  Edward  Stanley  and  Edward  Stan- 
ley respectively,  after  they  should  be  in  the  actual  possession  of  the  estates  to  tkeu 
limited,  to  make  jointures  for  their  respective  wives,  or  eldest  sons  wivee ;  and  alw 
a  proviso,  which  saved  all  rights,  interests,  reversions,  etc.  to  the  crown,  in  the  same 
manner  and  form,  and  to  all  intents  and  purposes,  as  if  that  act  had  never  been  made. 
— That  the  premises  in  question,  were  parcel  of  the  estates  by  the  said  act  settled. 
— Th^t  after  the  death  of  Earl  William  and  James  his  son,  the  premises  in  questioc 
descended  to  E^rl  Charles,  grandson  of  Earl  William. — That  Earl  Charles,  in  con- 
sideration of  £131 :19s.  by  feoffment,  and  hargain  and  sale  inrolled,  both  bearins 
date  the  20th  of  January  1653,  and  by  fine  with  proclamations,  leivied  in  Michaclmae 
term  1651,  conveyed  the  premises  to  John  Leybourn  in  fee,  who  entered  and  wse 
sieeed  ;  and  under  whom  the  plaintiff  in  error  claimed  titl& — That  Earl  James  the  son. 
and  Earl  Charles  the  grandson  of  Earl  William,  died  without  issue  male. — ^That  Sir 
Edward  Stanley,  in  the  said  act  of  parliament  mentioned,  was  also  dead  without 
issue. — That  Edwtkrd  Earl  of  Derby,  the  lessor  of  the  plaintiff  in  ejectmoit,  was  heir 
male  of  the  body  of  Edward  Stanley  of  Bickerstaff,  also  mentioned  in  the  said  act : 
and  by  the  death  of  James  Earl  of  Derby,  in  the  year  1735,  became  and  was  h«r 
male  of  the  first  named  Thomas  Earl  of  Derby,  the  grantee  of  tiie  crown. — Thai.  Eari 
Edward,  on  the  I7th  of  January  1738,  made  an  actual  entry  into  the  premises  in 
question,  claiming  the  same  as  his  estate  and  freehold ;  and  afterwards^  on  the  19tii 
of  the  same  month,  demised  the  same  to  the  said  George  Lewis,  who  entered  and  wu 
poeseesed  thereof :  And  upon  these  [329]  facts,  the  jury  submitted  the  matters  of  Ist 
to  the  judgement  of  the  court. 

Upon  the  trial  of  this  cause,  the  recovery  suffered  5  Hen.  vm.  was  given  in 
evidence,  and  no  objection  was  then  made  to  it;  as  the  only  doubt  which  occasioiied 
the  finding  of  the  special  verdict  was,  wb,ether  the  entry  of  the  defendant  in  error 
was  lawful  or  not;  and  this  depended  upon  the  general  question,  whether,  notritli- 
standing  the  recovery,  the  feoffment  and  fine  of  Earl  Charles  in  1653,  who  then  told 
the  estate  to  the  plaintiff's  ancestor,  made  a  discontinuance  or  not;  for  if  it  did,  the 
entry  of  the  defendant  in  error  was  taken  away. 

On  his  b^alf  it  was  insisted,  that  the  feoffment  and  fine  in  1653,  did  not  dinon- 
tinue  his  remainder,  for  that  the  reversion  of  the  estate  being  ultimately  in  the 
crown,  protected  it  from  such  discontinuance — But  to  this  it  was  answered,  that  it 
did  not;  because  a  reversion  in  the  crown,  to  prevent  a  discontinuance,  must  be  i 
reversion  immediately  dependent  on  the  estate  tail  attempted  to  be  discontinaed. 
which  this  was  not ;  for  by  the  recovery,  5  Hen.  VIII.  the  old  estate  tail  was  ban«d. 
and  turned  into  a  fee  simple,  descendible  to  Earl  Thomas,  and  his  heirB  g«aenL  « 
long  as  there  were  heirs  male  of  the  said  Earl  subsisting ;  and  the  reversion  thereby 
left  in  the  crown,  became  only  a  ravte  possibility  of  reverter,  after  the  determinatiffii 
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of  auch.  qualified  fee ;  and  of  consequeuoe,  not  within  the  protection  of  34  Hen.  YIII. 
which  extended  only  to  estates  tail  then  subaisting,  which  this  was  not:  For  that 
statute  only  saya,  that  no  feigned  recovery  hereafter  to  be  had  against  tenant  in  tail 
of  lands,  whereof  the  reversion  or  remainder  at  the  time  of  such  recovery  had,  shall 
be  in  the  king,  shall  bind,  etc. 

And  as  to  the  estate  tail  created  by  the  settlement  which  was  confirmed  by  the  act 
4  Jamea  I.  it  was  only  a  partial  estate  tail,  created  out  of  the  fee  simple  gained  l^  the 
recovery ;  and  the  reversion  being  left  in  the  crown  by  that  act,  in  the  same  plight  it 
was  before,  it  -was  in  no  sort  dei>endent  upon,  or  connected  with  the  estate  tail  then 
created ;  but  left  to  depend,  as  it  did  before,  on  the  fee  simple  gained  by  the  recovery ; 
aud  which  might  pooaibly  subsist  many  generations,  after  all  the  estates  tail  created 
by  that  act  were  spent :  And  therefore,  the  fine  and  feofiment  in  1653,  made  a  dis- 
continuance of  the  remainder  limited  to  the  defendant  in  error ;  as  they  could  not, 
nor  did,  in  any  manner  affect  the  reversion  of  the  crown,  between  whom  and  the 
remainder  in  tail,  there  was  no  privity  or  dependence. — But  upon  this  point,  though 
argued  three  several  times,  the  court  gave  no  opinion. 

For,  upon  arguing  the  case,  the  counsel  for  the  defendant  in  error  started  a  new 
objection  ;  namely,  that  no  writ  of  execution  or  entry  of  the  recoverers,  appeared  up(Mi 
the  special  verdict ;  and  as  it  was  not  found,  it  could  not  be  presumed ;  the  recovery 
therefore  was  not  good,  and  of  consequence  the  Earl's  entry  was  lawful :  And  the 
court  being  of  that  opinion,  gave  judgement  for  the  earl  upon  that  point  only. 

[330]  But  to  reverse  this  judgement,  the  present  writ  of  error  was  brought;  and 
on  behalf  of  the  plaintiff  in  error  it  was  insisted  (R.  Crowle,  B.  Craster),  that  the 
judgement  was  erroneous,  and  that  the  writ  of  exeoution,  thou^  not  expressly  found, 
ought  to  have  been  presumed  from  the  exemplification  of  the  recovery  itself,  as  found  ; 
its  antiquity  of  above  230  years;  its  being  entered  upon  the  rolls;  the  dignity  and 
quality  of  the  parties  to  it ;  and  a  fresh  entry  of  Earl  Thomas,  expressly  found  to  be 
made  after  such  recovery ;  and  likewise  from  the  impossibility  of  any  otlier  proof  of 
aefiual  execution.  For  it  is  well  known,  that  amongst  the  rolls  of  the  recoveries  of 
that  and  the  preceding  reigns,  the  award  of  the  writ  of  execution  is  not  entered  or 
indorsed  upon  one  in  twenty  of  them,  as  has  been  usual  of  later  years ;  and  upon 
search  in  tiio  proper  offices,  where  the  writs  of  execution  themselves,  of  recoveries 
in  those  early  times,  ought  to  be  filed ;  not  one  of  such  ancient  writs  is  to  be  met  with. 
^kat  if  any  objection  had  been  made  to  the  recovery  on  this  account,  at  the  time  of 
the  trial,  the  court  would  and  ought  to  have  directed  the  jury  to  find  tlie  execution 
of  it,  from  the  antiquity  of  the  exemplification  itself ;  and  the  possession  of  the  de- 
fendant and  his  ancestors  agreeable  to  it:  And  if  so,  it  was  difficult  to  give  a  reason, 
why  the  courts  of  law  should  not  draw  the  same  leg^l  conclusions ;  and  make  the  like 
reaaonaUe  implication  from  facts  thamselvee,  which  they  would  direct  a  jury  upon 
their  oaths  to  do.  That  the  execution  of  this  recovery  ought  further  to  be  presumed, 
from  the  sale  l^  Earl  Charles  in  1663,  and  the  acquiescence  of  his  two  sons.  Earl 
William  and  Earl  James  successively,  for  near  fourscore  years  together ;  and  from 
the  fatal  consequences  which  might  attend  this  judgement :  For  if  this  doctrine  should 
be  established,  that  the  judges  ought  not  to  presume  execution  at  this  distance  of  time, 
it  might  shake  the  titles  to  great  part  of  the  property  in  this  kingdom,  which  probably 
may  depend  on  the  validity  of  ancient  recoveries,  suffered  before  the  statute  of  34  Hen'. 
Vin.  And  if  a  jury,  f<»'  any  reasons  peculiar  to  themselves,  should  think  proper 
to  insist  upon  evidence  to  support  such  ancient  recoveries,  which,  for  the  above 
reasons,  appears  impossible  to  be  laid  before  them ;  all  property  might  be  subjected 
to  an  arbitrary,  and  p>erhap8  corrupt  determination  of  a  jury,  without  any  redress 
whatever ;  as  no  attaint,  or  other  remedy  against  them,  would  in  such  case  lie.  That 
the  presumption  now  contended  for,  was  further  aided  by  the  length  of  possession, 
transmitted  from  ancestor  to  heir,  and  so  expresriy  found  by  the  jury,  in  a  series  of 
quiet,  peaceable,  and  uninterrupted  enjoyment  for  the  compass  of  near  100  years 
together. 

But  admitting  that  the  court  of  king's  bench  ought  not,  in  strictness  of  law,  to 
have  presumed  the  writ  of  execution,  as  the  jury  had  not  expressly  found  it ;  yet  it  was 
apprehended  to  be  at  most  but  an  imperfect  verdict,  and  that  therefore  no  judgement 
should  have  been  given  thereon ;  but  a  venire  facia*  de  novo,  i.e.  a  new  trial,  ought 
to  have  been  awarded ;  but  which  the  court,  on  motion,  refused. — ^The  objections  to 
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this  motion  were,  tliat  a  [331]  venire  facias  de  novo  is  only  grantaUe,  where  the  ■»«•- 
diet  is  so  imperfect,  that  the  court  cannot  give  a  compleat  judgement  upon  it;  w 
where  the  jury  are  guilty  of  misbehaviour,  in  not  finding  according  to  their  ivbr: 
And  it  was  apprehended,  that  both  these  reasons  concurred  in  the  present  case.  For 
Ist,  If  it  was  ^e  office  of  the  jury  to  have  found  the  fact  of  execution  one  way  or  t^ 
other,  and  not  to  have  submitted  that  question  to  the  court,  because  the  court  canniK 
l^ally  presume  either  way;  they  misbehaved  in  not  doing  part  of  their  duty,  sad 
therefore  the  record,  in  this  particular,  should  have  been  sent  back  to  them.  And 
2dly,  If  compleat  justice  could  not  be  done  to  the  parties  upon  this  record,  no  complest 
judgement  could  be  given  upon  it;  and  the  whole  merits  of  this  case  depending  upon 
the  question,  whedier  execution  was  awarded  or  not;  as  the  jury  had  not,  with  cer- 
tainty, found  either  way,  but  submitted  it  as  a  question  to  the  court ;  and  admitdng 
that  the  court  could  not,  in  strictness  of  law,  presume  there  was  eieeit- 
tion,  with  what  justice  could  they  determine  there  was  noti  When  it  must  be 
undoubtedly  admitted,  that  the  reasonaUe  presumption  lay  the  other  way.  It  wat 
therefore  hoped,  that  these  reasons  would  be  found  to  conclude  strongly  in  favour 
of  a  new  trial,  to  ascertain  this  fact  one  way  or  the  other;  and  that  therefore  the 
judgement  of  the  court  of  king's  bench  would  be  revwsed. 

On  the  other  side  it  was  contended  (T.  Bootle,  W.  Wynne),  that  the  judg»nent  was 
right,  and  ought  to  be  affirmed ;  because  it  did  not  appear,  that  any  writ  of  seisin 
was  ever  awarded  upon  this  common  recovery;  or  that  the  same  was  ever  carried 
into  execution  by  writ  of  seisin,  or  otherwise :  For  until  a  writ  of  seisin  is  awarded, 
executed,  and  returned,  (all  which  must  appear  upon  record,  and  cannot  be  presumed), 
it  is  not  a  perfect  recovery,  and  operates  nothing ;  nor  is  any  new  estate  gained  to  ihe 
recoverer,  or  any  use  raised  thereby,  or  the  former  estate  altered  or  changed :  And 
ao  it  was  determined  on  a  question  upon  this  very  recovery,  so  long  ago  as  in  the 
reign  of  King  James  I.  The  consequence  is,  that  Earl  Thomas,  notwithstanding  this 
recovery,  still  oontinued  tenant  in  tail,  and  the  reversion  remained  in  the  crown, 
undisturbed  or  altered.  Upon  this,  the  court  of  king's  bench  principally  founded 
their  judgement;  and  supposing  that  judgement  riight  upon  this  point,  the  rest  of 
the  points  insisted  on  by  the  plaintiff  in  error,  were  apprehended  to  be  immaterisL 

But  supposing  this  recovery  had  been  carried  into  execution,  it  could  not  bar. 
discontinue,  or  alter  the  reversion  in  the  crown ;  but  that  reversion  continued  juR 
the  same,  as  if  no  such  recovery  had  been  suffered.  For  it  is  a  rule  in  law  estaUiifaed 
beyond  doubt,  that  a  recovery  suffered  either  before  or  since  the  statute  34  Hen.  VIU. 
cannot  bar,  discontinue,  or  alter  a  reversion  in  the  crown.  And  this  being  so,  then 
whether  the  recovery  had,  or  had  not,  any  effect  upon  the  estate  tail,  frmn  the  tiine 
of  suffering  it  to  the  4th  of  James  I.  was  quite  immaterial  to  the  present  question: 
because  by  the  act  Uiem  passed,  the  estate  was  entailed  [332]  upon  the  heirs  male  of 
this  noble  family,  with  a  remainder  over  to  the  sons  of  Edward  Stanley  of  Bickerstsfl. 
the  ancestor  of  the  defendant  in  error,  in  tail  male:  And  it  has  been  determined, 
that  this  very  act  was  no  more  than  a  legislative  settlement  of  the  estate,  aocordiof 
to  the  agreement  of  the  parties ;  and  deriving  the  aaveral  limitations  out  of  the  old 
estate  tail,  but  still  leaving  the  reversion  in  the  crown.  Besides  it  is  plain,  that  st 
the  time  of  making  that  act,  the  old  estate  tail  under  the  grant  of  Hen.  VIL  w» 
understood  to  be  still  subsisting,  because,  upon  the  death  of  Earl  Ferdinand  withook 
issue  male,  ihe  estate  came  to  William,  his  younger  brother ;  whereaa  if  there  hsd 
been  any  ground  to  say,  that  a  qualified  fee  was  gained  by  the  recovery  of  5  Hen.  Viil 
the  daughters  of  Earl  Ferdinand  would  have  been  entitled.  Taking  it  that  Esri 
Charles,  who  made  the  feoffment  in  1653,  and  levied  the  fine  in  1654,  was  only  teaiat 
in  tail  under  the  settlement  made  by  the  act^  with^  the  reversion  in  the  crown  ;  then 
that  feoffment  and  fine  coidd  be  no  discontinuance,  or  bar  to  the  title  of  the  defendant 
in  error ;  because  the  estate  then  in  Eai-1  Charles  being  of  the  gift  of  the  crown,  and 
the  reversion  still  in  the  crown,  it  could  not  be  barred  or  discontinued  by  fine  w 
feoffment,  being  witliin  the  protection  of  the  statute  34  Han.  YIII.  cap.  20.  And 
this  was  also  determined  upon  the  construction  of  this  very  act  of  pariiamoit,  apon 
a  fine  levied  by  Earl  Charles  of  another  part  of  the  estate  thereby  settled,  and  entailed 
in  the  same  manner  as  the  estate  in  question. 

But  supposing  tliis  estate  not  under  the  protection  of  the  statute  34  Hen.  VIE 
yet,  as  the  defendant  in  error  claimed  in  remainder,  as  heir  male  of  the  eldest  iob 
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of  Edward  Stanley  of  BickerstaS,  after  ftiilure  of  issue  male  of  Earl  Charlee,  who 
levied  the  fine,  and  not  through  him ;  the  fine  or  feoffment  could  be  no  bar  or  dis- 
continuance of  his  estate,  which  he  so  claimed  in  remainder,  or  take  away  his  entry ; 
his  title  not  accruing  till  the  death  of  the  last  Earl  James,  who  did  not  die  till  the  year 
1735,  and  consequently  he  was  well  entitled  to  the  premises  in  question. 

After  hearing  counsel  on  this  writ  of  error,  the  two  following  questions  were  put 
to  the  judges ;  viz.  "  1.  Whether  sufficient  matter  is  found  in  the  special  verdict, 
whereupon  the  common  recovery  of  Trinity  tei^a,  5  Hen.  VIII.  can  be  adjudged  or 
taken  to  be  a  compleat  valid  recovery?  2.  If  not,  whether  by  law,  a  venire  faeicu 
de  novo  ought  to  be  awarded  in  this  easel  "  And  the  lord  chief  justice  of  the  com- 
mon pleas  having  delivered  the  unanimous  opinion  of  the  judges  upon  both  questions 
in  the  negative,  and  given  their  reasons  at  large;  it  was  thereupon  ordeiBbd  and 
AiMUBGBD,  that  the  judgememt  given  in  the  court  of  king's  bench  should  be  affirmed, 
and  the  record  remitted :  And  it  was  further  okdkbbd,  that  the  plaintiff  in  error 
should  pay  to  the  defendant  in  error,  £10  for  his  costs  in  the  house.  (Jour.  vc4.  26. 
p.  373.  377.) 


[333]  Cask  3. — Thomas  Broome,  Plaintiff;  Samuel  Swan, — Btfmdwni 
(in  Error)  [2d  May  1766]. 

If  a  writ  of  »ii/mm<meas  ad  w<irrantizandwn  be  returnable  on  a  Sunday,  and  the 
vouchee  dies  on  that  day,  the  recovery  is  void ;  because  Sunday  being  a  dies 
non  juridicut,  judgement  could  not  posaiMy  have  been  given  until  the  Mon- 
day following,  consequently  the  judgement  must  have  been  given  after  the 
death  of  the  vouchee :  And  as  a  common  recovery  pursues  the  forms  of  a  real 
action,  it  is  of  absolute  necessity  that  the  vouchee  against  whom  the  judgement 
is  obtained,  should  be  living  on  the  day  when  such  judgement  is  given  by  the 
court,  for  otherwise  the  judgement  is  erroneous. 
Jttdgbmbnt  of  the  Court  of  E.  B.  affirhbd. 

3  Burr,  1595.     1  Blackstone'a  Rep.  496.  526. 

In  Easter  term  1750,  a  common  recovery  was  suffered,  wherein  Thomas  Broome 
was  demandant,  George  Green,  tenant,  and  Edward  Swan,  the  second  son  of  Samuel 
Swan  the  common  ancestor,  and  Edward  Swan  the  younger,  his  son,  were  vouchees ; 
the  recovery  was  of  the  manor  and  divers  lands  and  tenements  in  Lea,  otherwise  Lee, 
in  the  parish  of  Bradboum  in  the  county  of  Derby;  and  the  writ  of  summons  to 
summon  the  vouchees,  was  returnable  from  Easter  day  in  one  month. 

On  the  23d  of  April  1762,  Samuel  Swan,  the  grandson  of  Rowland,  the  third  son 
of  Samuel  the  common  ancestor,  brought  a  writ  of  error  to  reverse  this  recovery, 
returnable  in  the  court  of  king's  bench. 

In  this  writ  of  error  he  alledged,  tliat  Samuel  Swan  the  common  ancestor,  by  his 
will,  dated  the  2d  of  January  1683,  gave  the  manor,  lands,  and  tenements,  whereof 
the  recovery  was  suffered,  to  Samuel  Swan  his  son,  for  life;  and  after  his  decease, 
to  the  first  son  of  the  body  of  his  said  son  Samuel,  and  to  the  heirs  male  of  the  body 
of  such  firet  son  ;  and  for  want  of  such  issue,  to  the  2d,  3d,  4th,  5th,  6th,  7th,  and  all 
other  the  son  and  sons  of  the  body  of  his  said  son  Samuel,  lawfully  to  be  begotten, 
and  to  the  heirs  male  of  the  body  and  bodies  of  every  of  the  said  sons,  the  elder  of  such 
son  and  sons,  and  the  heirs  male  of  his  body,  being  ever  preferred  before  the  younger 
of  such  son  and  sons,  and  the  heirs  male  of  his  body;  and  for  want  of  such  issue,  to 
Edward  Swan  his  second  son,  for  life,  and  after  his  decease,  to  the  first  son  of  the  body 
of  the  said  Edward,  and  to  the  heirs  male  of  the  body  of  such  first  son ;  and  for  de- 
fault of  such  issue,  to  the  2d,  3d,  4tli,  5tli,  6th,  7th,  and  all  other  the  son  and  sons 
of  the  body  of  the  said  Edward,  and  to  tlie  heirs  male  of  the  body  and  bodies  of  such 
son  and  sons,  the  eldest  of  such  son  and  sons,  and  the  heirs  male  of  his  body,  being 
ever  preferred  before  the  younger  and  the  heirs  male  of  his  body ;  and  for  want  of 
such  issue,  to  Rowland  Swan  his  third  son,  for  life,  and  after  his  decease,  to  the  first 
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son  of  the  bodj  of  the  said  Row-[334]-land,  and  to  the  heirs  male  of  the  body  of  iri 
first  son ;  and  for  default  of  such  issue,  to  the  2d,  3d,  4th,  5th,  6th,  7th,  and  lU  tAe 
the  SMI  and  sons  of  the  body  of  the  eaid  Rowland,  and  to  the  heirs  male  of  tht  boit 
and  bodies  of  such  son  and  sons,  the  eldest  of  such  son  and  sons,  and  the  heirs  mu 
of  his  body,  being  ever  preferred  before  the  younger,  and  the  heirs  male  of  hit  bodj. 

Soon  afterwards,  the  testator  died  without  altering  his  will,  leaving  issue  hititij 
three  sons,  Samuel,  Edward,  and  Rowland.  In  1742,  Samuel  the  eldest  son  diediitli' 
out  issue,  and  Edward  the  second  son  became  thereupon  entitled  to  an  eetate  for  life 
in  the  premises.  This  Edward  had  two  sons,  namely,  Samud  and  Eklward ;.  Sinael 
died  without  issue  in  1749,  so  that  Edward  his  brother  became  the  first  remftiafe- 
man  in  tail  of  the  devised  estate,  and  joined  with  his  father  Eklward  in  suffering  tbii 
recovery. 

In  1757,  Edward  Swan  the  elder  died,  and  in  1758,  Rowland  the  third  son  af<i( 
testator  died,  leaving  Samuel  the  present  defendant  his  eldest,  son ;  who,  if  not  bund 
by  the  recovery,  was  entitled  to  an  estate  tail  in  the  premises. 

The  error  assigned  was  error  in  fact ;  viz.  that  Edward  Swan  the  younger,  h 
vouchee,  died  before  the  judgement  given  in  the  recovery ;  and  this  fact  vaa,  tint 
the  writ  of  summons  was  returnaUe  on  Sunday  the  13th  of  May,  and  that  he  died  m 
that  day. 

Upon  this  assignment  of  error,  it  would  have  been  necessary  to  have  gone  to  trill 
to  have  the  fact  found  by  a  special  verdict;  but  aa  this  would  have  been  atteoW 
with  expence  to  the  parties,  and  was  totally  unnecessary,  as  the  day  of  the  Fetun  of 
the  writ  of  summons  appeared  by  the  record,  and  as  it  was  admitted  by  both  lida. 
that  the  day  of  the  return  of  the  writ  was  on  a  Sunday,  and  that  Edward  Swan  tie 
younger,  the  vouchee,  died  on  the  same  Sunday :  An  application  was  therefore  nude 
to  the  court  of  king's  bench,  in  Easter  term  1764,  who  made  a  rule  by  consent  of  «D 
parties,  and  their  counsel  and  attornies,  that  the  assignment  of  error  alreadj  nude 
should  be  waived ;  and  that  the  errors  should  be  assigned  as  foUow,  to  wit,  "  in  tbii, 
that  the  day  of  the  return  of  the  writ  of  summons  was  on  Sunday,  the  13th  day  of 
May,  in  the  year  of  our  Lord  1750,  on  which  said  13th  day  of  May,  the  said  Ed«rd 
Swan  the  younger  died,  without  issue  male  of  his  body,  to  wit,  at  the  pariah  of  Brad- 
bourn  in  the  said  county  of  Derby,  and  that  so  the  said  j  udgement  was  erroneous ;  and 
that  thereupon  the  defendant  in  error  should  in  pleading  deny  that  there  tssuJ 
error,  either  on  the  record  or  proceedings  aforesaid,  or  in  giving  the  said  judgeoeiit 
And  by  the  like  consent  it  was  further  ordered,  that  no  advantage  should  betaken 
on  either  side  of  any  informality  in  assigning  the  error  aforesaid ;  but  tliat  tux 
side  should  be  bound  by  the  judgement  of  the  court  thereon,  as  though  it  hadbeea 
expressly  assigned,  that  the  said  Edward  Swan  the  younger  died  before  rendering  Be 
said  judgment,  and  as  though  on  a  proper  issue  thereon,  the  day  of  the  return  of  tlie 
writ  of  summons  and  [336]  the  time  of  the  death  of  the  said  Edward  Swan  fk 
younger,  as  above  admitted,  had  been  found  by  a  special  verdict." 

T^e  plaintiff  in  error,  agreeable  to  this  rule,  assigned  for  error,  that  the  (by  * 
the  return  of  the  writ  of  summons  was  on  Sunday,  the  13th  day  of  May  1750,  on  wffl 
said  13th  day  of  May,  the  said  Edward  Swan  the  younger  dieid,  without  issue  mafco' 
his  body,  and  so  the  judgement  was  erroneous.  And  the  defendant  in  error  deai» 
that  there  was  any  error  in  the  proceedings  or  judgement. 

In  Trinity  term  1764,  the  case  came  on  to  be  argued,  when  the  court  was  plew* 
to  order,  that  it  should  stand  over  to  be  further  argued  in  the  next  term.  And  actof* 
ingly,  in  Michaelmas  term  1764,  it  was  argued  again,  when  the  oourt  unanim""^ 
gave  judgement  for  the  plaintiff  in  error,  and  that  the  judgement  in  the  recwMT 
should  be  reversed.  ,. 

To  reverse  this  judgement,  the  present  writ  of  error  was  brought;  and  on  bo*' 
of  the  plaintiff  it  was  insisted  (C.  Yorke,  J.  Glynn),  that  Edward  Swan  theyoui^ 
being  alive  on  the  day  he  was  called  to  appear,  and  did  appear  by  his  attorn^i  «* 
is  to  say,  on  the  return  day  of  tlie  writ  of  summons  to  warranty,  to  which  day  »■ 
judgement  in  the  common  pleas  must  necessarily  relate;  must  be  alive  vbauie 
judgement  was  given  against  him,  and  therefore  the  recovery  was  good.  Tn't'^ 
position  follows  from  the  reasons  and  authorities  of  legal  relations  of  judgemw  ■ 
viz.  that  the  term  being  considered  in  law  as  one  day,  judgements  in  S^^^  J^ 
to,  or  in  law  are  supposed  to  be  given,  and  receive  a  construction  as  if  they  had  »* 
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given  on  the  first  day  of  the  term,  and  that  is  the  eesoign  day.  But  in  particular 
cases  vhere  the  term,  by  the  proceedings  in  it  sufiers  a  division,  as  in  the  present 
case  by  tlie  summons  to  warranty,  the  judgement  relates  to  the  eesoign  day  of  that 
return ;  on  which  day  it  was  admitted  by  this  record,  th&t  Edward  Swan  the  younger 
was  alive. 

It  is  however  objected,  1.  TbaJb  ih&  essoign  day  was  Sunday,  on  which  day  tlie  court 
never  sita,  and  so  cannot  be  supposed  to  have  given  judgement  on  that  day,  or  that  the 
judgement  here  given  can  relate  to  that  day.  2.  That  the  court  never  did  sit  on  a 
Sunday,  nor  could  sit  on  that  day,  because  forbid  by  several  canons,  which  were 
adopted  by  tlie  common  law. 

To  the  first  objection  it  waa  answered,  tbat  courts  fmrmerly  commenced  all  law 
business  on  the  essoign  days,  which  were  Sundays  or  festivals,  and  so  might  pro- 
nounce judgement  on  those  days.  The  authorities  in  the  books  are  many  and  uni- 
form, that  tixo  judgements  given  in  term  time,  all  bear  relation  to  that  day,  whether 
a  festival  or  not ;  and  the  reason  is  the  same  where  the  process  is  returnable  in  the 
middle  of  the  term,  to  force  the  relation  to  the  eesoign  day  of  that  return.  That  the 
entry  in  the  present  case,  which  says,  at  which  day  eomei  here,  as  well  the  tadd  Thomas 
in  hit  proper  person  as  the  laid  George,  hy  John  Glasse  hi*  attorney,  and  the  taid 
Edward  being  svanmoned,  etc.  likevrise  comet,  etc.  and  afterwarde  depaa^  in  con^ 
tempt  of  the  court,  was  also  an  estoppel  to  say  [336]  that  the  judgement  was  not 
given  on  that  day,  or  that  it  was  given  on  any  day  before,  or  even  after  that  day. 

As  to  the  other  objection,  it  was  said,  that  the  very  canons  prohibiting,  weri> 
evidence  of  the  fact  of  sitting  on  a  Sunday ;  and  it  was  further  proved  by  the  returns 
of  the  writs,  all  which  were  formerly  on  festivals;  and  in  the  year  1763,  nine  returns 
out  of  seventaeu  were  on  a  Sunday,  as  appears  by  the  almanack  of  that  year.  That  it 
would  be  strange  for  the  king,  by  his  writ,  to  order  the  parties  to  appear  on  a  day 
on  which  no  court  was  or  could  be  held,  if  they  were  not  to  sit  on  that  day.  Besides, 
the  many  oases  of  teating  and  returns  of  writs,  adjourning  terms,  casting  or  warrant- 
ing essoigns,  etc.  all  which  were  equally  objects  of  the  canon  law,  prove  the  fact  of 
courts  actually  sitting  on  Sundajrs.  As  to  the  canons,  they  could  only  have  the  same 
force  as  in  other  cases,  when  adopted ;  viz.  to  subject  to  spiritual  censures,  but  not 
to  invalidate  the  act ;  like  to  the  canons  against  holding  fairs  on  a  Sunday,  which 
was  also  prohibited  by  statute,  under  temporal  penalties ;  but  the  ocmtract  was  bind- 
ing, till  at  last  by  another  statute  the  contract  was  made  invalid.  But  as  no  act 
extended  in  words  to  the  present  subject,  therefore,  it  was  not  against  the  common 
law  for  the  court  to  sit  and  pronounce  judgement  on  that  day;  or  by  construction 
or*  intendment  of  law,  the  judgement  as  given  in  this  case^  as  the  entry  imported, 
the  court  must  intend  that  it  was  given  on  that  day.  If  the  canon  law  had  been 
adopted,  i.e.  incorporated  into  our  law,  and  if  in  after  times,  the  legislature  had 
thought  it  necessary  to  forbid  judgements  having  relation  to  the  essoign  days,  they 
would  then  have  changed  the  returns  of  the  writs ;  for  it  is  now  necessary  to  take  out 
the  writs  returnable  on  the  general  return  days,  and  the  greatest  part  of  these  are 
Sundays ;  and  as  they  must  be  considered  as  common  days  of  return,  and  as  the  judge- 
ments necessarily  relate  to  these  days  and  no  other,  if  Sundays  are  to  be  for  this  pur- 
pose taken  as  dies  non  juridici,  then  most  of  the  judgements  given  in  term  must 
necessarily  be  bad,  as  bearing  relation  to  that  illegal  day ;  and  thus  tlie  return  days 
would  remain  as  so  many  snares  for  error.  But  it  may  be  presumed,  the  legislature 
did  not  thus  consider  it ;  and  thought  the  returns  and  relations  of  law  might  still 
remain,  though  they  knew  that  the  courts  in  decency  only  sat  on  Mondays,  and  that 
tlie  legal  relation  to  Sunday  of  the  judgement  given  on  Monday,  could  be  no  violation 
of  the  sabbath,  and  would  still  preserve  private  rights.  For  tlie  profanation  of  the 
sabbath  was  the  only  object  of  ihe  legislature;  but  it  never  intended  to  interfere  with 
private  rights. 

On  the  other  side  it  was  said  (J.  Hewitt,  W.  Blackstone),  that  a  common  recovery, 
though  now  become  a  usual  mode  of  conveyance,  must  necessarily  be  attended  with 
*U  the  ceremoniee  and  solemnities  of  an  actual  suit  at  law  ;  and  if  those  are  wanting, 
the  conveyance  by  recovery  is  as  defective  as  a  will  devising  lands,  to  which  there  are 
only  two  subscribing  witnesses.  That  as  the  recovery  pursues  the  forms  of  a  real 
iction,  it  is  of  absolute  necessity  that  the  vouchee  against  whom  [337]  the  judgement 
is  obtained,  should  be  living  on  the  day  when  such  judgement  is  given  by  the  court, 
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for  otherwise  such  judgement  is  erroneous.  That  though  in  all  cases  the  judgernKt 
shall  relate  as  far  back  as  can  be  permitted  bj  iho  facts  appearing  on  the  record,  -pi 
no  fictitious  rdation  shall  presume  -what  is  in  itself  impo^ible.  In  the  present  cue, 
the  writ  of  summons  being  returnaUe  on  Sunday,  the  13th  of  May,  the  judgBmsLi 
in  the  recovery  was  not,  nor  could  be  given  till  Monday  the  14th  of  May ;  for  thoe^ 
many  nominal  return  days  of  writs  were  very  anciently  fixed  upon  Sundayi,  ja 
both  by  law  and  practice,  courts  of  justice  cannot  now  sit  upon  a  Sunday,  but  ifae 
business  appointed  for  that  day  is  and  always  must  be  dispatched  on  the  Mondar 
immediately  following.  As  therefore  the  vouchee  died  on  Sunday  the  13th,  the  dsj 
preceding  the  judgement,  the  judgement  was  given  against  a  person  not  in  enc, 
and  consequently  was  totally  erroneous.  That  it  was  not  sufiScient  to  say  ihe 
vouchee  had  done  every  act  necessary  to  be  done  by  him,  that  he  had  executed  tlie 
deed  to  make  a  tenant  to  the  precipe,  had  acknowledged  the  warrant  of  attorney, 
and  had  thereby  compleated  in  substance  every  thing  requisite  to  this  particnlar 
mode  of  conveyance;  for  no  wamuit  would  empower  an  a^itomey  to  appear  in  die 
name  of  another,  after  the  death  of  his  principal.  The  vouchee,  it  iras  acknov- 
ledged,  intended  to  perfect  this  conveyance,  but  died  before  he  could  accomplish  it; 
and  whether  he  died  a  day  or  a  montii  too  early,  was  quite  immaterial.  Every  set 
done  by  him,  might  have  been  done  in  the  month  of  September,  previous  to  a  recorerr 
intended  to  be  suffered  in  Michaelmas  term ;  and  yet  it  would  not  be  contended,  that 
if  such  a  vouchee  had  died  in  October,  the  recovery  could  have  been  perfected  in  the 
subsequent  term.  It  was  therefore  hoped,  that  the  judgement  of  the  court  of  king's 
bench,  reversing  the  judgement  in  the  recovery,  would  be  afiSrmed. 

After  hearing  counsel  on  this  writ  of  error,  the  judges  were  directed  to  deliver 
their  opinions  upon  the  following  question ;  viz.  "  Whether  the  recovery  is  good  or 
erroneous,  the  return  day  of  the  writ  of  summons  being  on  Sunday  the  13th  of  May, 
on  which  day  Edward  Swan  the  younger  died?"  And  the  lord  chief 
baron  of  the  court  of  exchequer,  having  conferred  with  the  rest  of  the 
judges  present,  acquainted  the  house,  "  That  thery  all  agreed  in  their 
opinion,  that  the  recovery  was  erroneoua"  Whereupon  it  was  obdbbid 
and  ADjiniaBD,  that  the  judgement  of  the  court  of  king's  bench  should 
be  affirmed ;  and  that  the  record  should  be  remitted,  to  tlie  end  such  proceed- 
ing might  be  had  thereupon,  as  if  no  such  writ  of  error  had  been  brought  into  the 
house.     (Jour.  vol.  31,  p.  372.) 

[338]  Case  4. — ^Thomas  Mkredyth,  and  others, — Appellants ;  Hbnby  Ljsslik, 

and  others, — Respondents  [17th  February  1767]. 

[Mews'   Dig.   vi;if.   20.] 

A.  is  tenant  for  life,  with  remainder  to  trustees  to  preserve,  etc.  remaindff  to 
his  first  and  other  sons  in  tail  male,  remainder  to  his  daughters  in  tsil 
general,  remainder  to  the  heirs  of  his  body;  with  remainders  over.  L 
suffers  a  recovery  with  single  voucher,  being  himself  tenant  to  the  ■'rit 
This  recovery  is  not  good  to  bar  the  remainders  over ;  nor  is  it  cured  \fr  the 
Irish  act  of  21  Geo.  2.  c.  11.  whiteh  is  formed  pretty  much  upon  the  plan  <rf 
the  English  acts  of  10  and  11  Will.  3.  c.  U  and  14  Geo.  2.  c.  20. 

Decrbb  of  the  Irish  Chancery  bbvkrsbo. 

A  recovery  suffered  with  a  double  voucher  would  have  been  a  good  bar: 
because  as  the  tenant  in  tail  would  then  have  come  in  upon  the  voucher,  be 
would  have  been  barred  of  all  the  estates  and  interests  which  were  ever  in 
him.     See  Cruise  on  Recoveries. 

Charles  Meredyth,  esquire^  grandfather  of  thei  appellant  Thomas  Meredyth. 
being  seised  in  fee  of  several  lands  in  Newtown,  Clonegarrah,  Carlanstown,  Balgi^ 
Irishtown,  Garristown,  Scurlogatown,  and  Roristown,  in  the  couniy  of  Me«ith.  and 
having  one  son  Henry  by  a  former  wife,  previous  to  his  marriage  with  his  second 
wife  Judith  Savage,  sister  of  the  right  honouraUe  Philip  Savage,  by  articles,  dai«d 
the  27th  of  February  1676,  made  between  himself  of  the  one  part,  and  the  said  Philip 
Savage  of  the  other ;  in  consideration  of  the  then  intended  marriage,  which  kx» 
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after  took  effect,  and  of  £1000,  Judith's  marria^  portion,  and  of  his  natural  love 
and  affection  for  his  son  Henry,  the  said  Charles  Meredjth  covenanted  to  stand 
seised  of  the  said  several  premises,  to  the  use  of  himself  for  life,  and  after  his 
decease,  to  the  use  of  Judith  for  her  life;  and  after  her  decease,  to  the  use  of  his 
son  Henry  for  life;  remainder  to  the  first  and  other  sons  of  Henry  in  tail  male;  re- 
mainder to  the  heirs  of  the  body  of  Henry ;  remainder  to  the  first  and  other  sons  of 
the  said  Charles  to  be  b^otten  on  ihe  body  of  the  said  Judith  successively,  and  the 
respective  heirs  of  their  bDdies ;  remainder  to  the  heira  of  the  body  of  Charles,  with 
other  remainders  over. 

Charles  Meredyth  had  issue  of  this  marriage  one  son,  named  Thomas,  who  was 
father  of  the  appellant  Thomas  Meredyth. 

By  indenture  tripartite,  dated  the  22d  of  September  1701,  between  the  said 
Charles  Meredyth,  and  Henry  Meredyth  his  eldest  son  and  heir  apparent,  of  the 
first  part,  the  said  Philip  Savage  and  Henry  Luther,  esquire,  of  the  second  part, 
and  Henry  Wybrants,  esquire,  of  the  third  part;  it  was  witnessed,  that  in  perfor- 
mance of  the  said  articles,  and  for  other  the  considerations  therein  mentioned, 
they  the  said  Charles  and  Henry  covenanted,  that  Charles  Meredyth  and  Judith 
his  wife,  and  Henry  Meredyth,  would,  before  the  end  of  Michaelmas  teon  then  next, 
levy  a  fine  and  suffer  a  re-[339]-covery  of  the  lands  and  hereditaments  comprised 
in  the  said  articles,  to  the  use  of  Charles  Meredyth  for  his  life;  and  after  his 
decease,  then  as  to  the  lands  of  Balgieth  and  one  moiety  of  Carlanstown,  with  the 
appurtenances,  to  the  use  of  Judith  Meredyth  for  her  life,  for  her  jointure,  and  in 
satisfaction  of  dower ;  remainder  (after  the  death  of  Charles  and  Judith,  as  to  the 
whole  premises)  to  Henry  for  life;  remainder  to  trustees  to  support  the  contingent 
remainders,  remainder  to  the  first  and  other  sons  of  Henry,  in  tail  male ;  remainder 
to  his  daughters  in  tail ;  remainder  to  the  heirs  of  the  body  of  Henry ;  remainder 
to  Thomas  Meredyth,  the  son  of  Charles  by  Judith,  for  life;  remainder  to  the  first 
and  other  sons  of  Thomas  in  tail  male;  with  several  remaiud^s  over.  And  a 
power  was  reserved  to  Charles,  to  charge  the  lands  with  £1000. 

This  settlement  was  duly  executed  by  Charles  and  Henry  Meredylh,  and  1^  the 
trustees  Philip  Savage  and  Henry  Luther;  and  pursuant  thereto,  a  fine  was  levied, 
and  a  recovery  suffered  in  Michaelmas  term  1701. 

Charles  Meredyth  and  Henry  his  eldest  son,  by  lease  and  release,  dated  the  1st 
and  2d  of  May  1706,  granted  and  released  to  William  Partington  and  his  heirs, 
the  towns  and  lands  of  Scurlogstown  and  Clonnegarrah,  part  of  Uie  above-mentioned 
premises,  subject  to  a  proviso  of  redemption,  on  paymetat  of  £636  19s.  4d.  with 
lawful  interest,  on  the  Ist  of  May  1711. 

Charles  Meredyth  died  in  the  year  1710,  leaving  Judith  his  widow,  and  two  sons, 
Henry  by  the  first  marriage,  and  Thomas  by  the  second,  and  no  other  issue;  and  upon 
his  death,  Judith  his  widow  entered  upon  the  lands  of  Balgieth,  and  one  moiety 
of  Carlanstown,  settled  upon  her  in  jointure,  and  so  continued  till  her  deatli  in 
1738:  And  Henry  his  eldest  son  entered  into  possession  of  all  the  other  estates, 
not  limited  in  jointure  to  Judith. 

In  Trinity  term  1715,  Henry  Meredyth  suffered  a  recovery,  with  single  voucher, 
of  all  the  lands  in  Newtown,  Clonnegarrah,  Carlanstown,  Irishtown,  Balgieth, 
Scurlogstown,  and  Roriatown,  in  the  barony  of  Eells,  and  county  of  Meath;  but 
of  none  in  Garristown :  And  by  his  will,  dated  the  27th  of  June  1715,  he  devised  all 
his  real  estete,  without  mentioning  particulars,  subject  to  several  debts,  legacies, 
and  annuities,  to  his  brother  Thomas  for  life;  remainder  to  Charles  Meredyth,  the 
app^ant  Thomas  Meredyth's  elder  brother,  in  fee,  and  soon  after  died  without  issue. 

By  the  record  of  the  above  recovery  it  appeared,  that  the  writ  of  entry  was 
brought  in  the  name  of  Thomas  Marley,  against  Henry  Meredyth  himself,  as  tenant 
of  the  freehold,  who  vouched  the  common  vouchee  of  the  court;  and  that  judgement 
was  thereupon  given,  that  lliomas  Marley  should  recover  against  Henry  Meredyth, 
and  that  Henry  Meredyth  should  have  value  of  the  lands  of  the  common  vouchee. 
That  a  writ  of  seisin  was  awarded  on  such  judgment,  returnable  from  the  day  of 
the  Holy  Trinity,  in  three  weeks  ;  and  that  it  was  executed  on  tlie  Ist  of  July  1715. 

At  the  time  this  recovery  was  suffered,  Judith,  the  widow  of  Chao-les,  was  seised 
of  the  freehold,  and  in  actual  possession  of  the  [340]  lands  of  Balgieth  and  a  moiety 
of  Carlanstown,  limited  to  her  in  jointure;  and  the  mortgage  to  Partington  of 
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Scurlogstown  and  Clonnegarrah.  was  then  alao  subaisting,  ooTMequemify,  ike  Icpl 
freehold  of  thoee  mortgaged  lands  remained  in  Partington. 

Thomas  Meredyth,  the  appellant  Thomas's  fathM",  became  entitled,  upon  hii 
brother  Henry's  death,  to  all  the  premises  in  possession,  except  tbe  jointure  Undi 
of  Balgieth;  and  one  moietf  of  Carl&natown,  under  the  articles  of  1676,  and  tke 
settlement  of  1701.  And  upon  the  marriage  of  his  eldest  son  Charles  (aStenmit 
Dean  Charles)  Meredjth,  with  Letitia  Ves^,  Thomas  and  Cha,rlea,  by  lease  and 
release  dated  the  9th  and  10th  of  February  1729,  in  consideration  of  the  marrisfi; 
and  of  a  portion  of  £2000,  conveyed  most  of  the  lands  comprised  in  the  aettleoMK 
of  1701,  and  also  several  other  lands  in  the  oounij  of  Meatii,  whereof  one  or  otho 
of  them  was  seised  in  fee,  to  the  following  uses :  As  to  part  of  the  premiaea,  diat  if 
LeAitia  survived  Charles  Meredyth,  she  should  thereout  receive  £200  «  jeer  is 
satisfaction  of  dower ;  and  subject  thereto,  to  the  use  of  Thomas  Meredjth  for  life. 
remainder  to  Charles  Meredyth  for  life,  remainder  to  the  first  and  odier  son*  ol 
Charles  by  Letitia  in  tail  male;  remaindei  to  the  oiher  sons  of  Chaite 
in  tskil  male;  remainder  to  Thomas  Meredyth  and  his  heirs:  And  as  to  the 
rest  of  the  premises,  to  the  use  of  Thomas  Meredyth  for  life;  and  that  if 
Catherine  his  wife  should  survive  him,  she  should  have  £300  per  ann.  daring 
her  life,  payable  in  manner  therein  mentioned ;  and  subject  thereto,  to  the  nae  «l 
Charles  Meredyth  for  life ;  remainder  to  his  first  and  other  sons  by  Letitia  in  ts3 
male;  remainder  to  Thomas  Meredyth  and  his  heirs;  with  power  to  ThmiiBS  M 
charging  the  premises,  by  deed  or  will,  with  such  portions  f<M:  his  daughters  and 
younger  sons  as  he  thought  proper,  with  the  consent  of  the  trustees  therein  named; 
and  if  Charles  should  outlive  his  father,  to  charge  the  premises  with  £100  per  sun. 
as  an  addition  to  Letitia's  jointure:  And  it  was  agreed,  that  if  it  should  be  foimd 
expedient,  fines  and  recoveries  should  be  levied  and  suffered  by  the  parties,  to  enmc 
to  the  uses  before  declared,  and  streng^en  and  confirm  them.  And  a  power  wu 
given  to  Thomas,  to  charge  the  premises,  by  deed  or  will,  with  £3000  for  audi  por 
poses  as  he  should  think  fit. 

No  fine,  however,  wa«  levied  or  recovery  suffered  by  Thomas  or  Charlee  MeredytL 
either  before  or  after  the  execution  of  this  deed ;  nor  did  Thomas  Meredyth,  or  tha 
trustees,  ever  consent  to  the  charging  the  lands  by  Charles,  pursuant  to  tbe  power 
given  him. 

Thomas  Meredyth  died  in  January  1731,  leaving  Dean  Charles  Meredyth  kia 
eldest  son,  the  appellant  Thomas  his  second  son,  and  other  children,  whereby  Dean 
Charles  became  seised  of  the  lands  comprised  in  tbe  articles  of  1676,  and  settiemeu 
of  1701,  except  those  limited  in  jointure;  aind  also  of  several  oliier  estates  of  his 
father's.  But  Thomas  before  his  death  made  his  will,  dated  the  17th  of  November 
1731,  whereby,  in  pursuance  of  his  power,  he  charged  the  settled  estates  with  £3060, 
of  which  he  gave  £1000  [341]  to  Thomas  his  second  son ;  who,  together  with  the 
other  younger  children,  race'iveid  the  several  portions  given  Ho  them  by  tJwir 
father's  will. 

In  February  1738,  Judith,  the  widow  of  Charles,  died ;  having  continued  in  die 
possession  of  her  jointure  lands  until  the  time  of  her  death. 

Dean  Charies  Meredyth  having  three  daughters,  Catherine,  Jane,  and  Juditli 
Letitia,  but  no  son ;  and  being  seised  in  fee  of  some  lands  in  the  county  of  Meath. 
not  comprised  in  the  settlement  of  1701,  and  also  possessed  of  a  considerable  pei^ 
sonal  estate,  by  his  will,  dated  the  16th  of  November  1746,  directed  his  debts  to  be 
paid  by  sale  of  his  personal  estate  (except  such  part  thereof  as  he  should  othervna 
dispose  of)  so  far  as  that  would  go;  and  if  the  money  arising  therefrom  should  not 
be  sufficient,  he  empowered  his  executors  to  raise  the  deficiency,  together  with  tto 
portions  and  legacies  thereby  given  to  his  daughters,  by  mortgage  or  sale  of  tfe 
whole  or  any  part  of  his  real  estate  in  the  county  of  Meath ;  and  then  devised  to 
Letitia  his  wife  £100  yearly  during  her  life,  over  and  above  the  £200  rent  thmf-t 
provided  for  her  by  his  marriage  settlemMit,  and  payable  in  the  same  manner: 
and  he  also  gave  her  a  sum  of  £150,  to  be  paid  by  his  executors  immediately  attte 
his  decease,  with  several  parts  of  his  personal  assets.  He  gave  his  daughter  Catheriw 
£4000,  appointing  her,  instead  of  interest,  £120  a  year  till  marriage  or  fuO  age: 
to  his  daughters  Jane  and  Judith  Letitia  £3000  a  piece ;  appointing  each  of  thesi. 
instead  of  interest,  £100  a  year  till  marriage  or  full  age;  and  to  all  three  he  gava 
£50  each  for  mourning;  to  his  brother  the  respondent  Henry  Meredvth  he  gaw 
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jfiSOO,  to  Charles  Birch  £30,  and  to  William  Downy  and  George  Lynch  £10  each; 
and  he  devised  to  his  brother  the  appellant  Thomas  Meredytib,  and  his  heirs  for 
ever,  all  his  real  estate  in  the  county  of  Meath,  (without  particularising  any),  subject 
to  his  debts  and  the  above  jointure,  portions,  and  legacies,  with  interest;  and 
appointed  him  and  his  brother  Henry  executora 

By  Dean  Charles's  death  in  July  1747,  without  male  issue,  the  appellant  Thomas 
Meredyth  his  brother,  as  next  remainderman  in  the  articles  of  1676,  and  settlement 
of  1701,  became  seised  of  the  lands  of  Newtown,  Clonegarrah,  Carlanstown,  Balgieth, 
Irish  Town,  Garristown,  Scurlogstown,  and  Roristown,  thereby  limited  to  him; 
aud  as  devisee  of  Dean  Charles,  he  became  also  seised  of  tlie  lands  of  Norbinstown, 
Kilbegg,  Alcock's  and  Betagh's  Land  in  Kilbegg,  in  the  county  of  Meath,  whereof 
Dean  Charles  was  tenant  in  fee;  and  in  Hilary  term  1749,  he  suffered  a  recovwy 
of  the  lands  of  Balgieth  and  Carlanstown. 

In  April  1749,  Letitia,  the  widow  of  Dean  Charles,  together  with  Catherine, 
Jane,  and  Judith  Letitda,  their  children,  filed  a  bill  in  the  court  of  chancery  in 
Irdand,  against  the  appelant  Thomas  Meredyth  and  others ;  praying,  that  the  value 
of  Dean  Charles's  real  and  personal  estates,  and  of  the  incumbrances  affecting  them, 
and  his  debts,  funeral  espences,  and  legacies,  might  all  be  ascertained;  and  that 
the  plaintiffs  might  be  decreed  to  their  [342]  respective  legacies,  portions,  and 
maintenances,  given  them  by  his  will. 

The  appellant  Thomas  Meredyth,  by  his  answer,  insisted  on  the  remainder 
limited  to  him  by  the  articles  of  1676,  and  settlement  of  1701 ;  whereby,  upon  Dean 
Charles's  death  without  male  issue,  he  became  entitled,  as  next  remainder-man  in 
tail,  to  the  lands  comprised  therein,  which  were  therefore  not  subject  to  the  plain- 
tiffs demands ;  and  he  further  insisted,  that  the  lands  of  Balgieth  and  a  moiety  of 
Carlanstown,  were  limited  to  Judith  Meredyth  for  bar  life  for  her  jointure,  and 
that  she  did  not  join  in  maJiing  a  tenant  to  the  precipe,  in  the  recovery  suffered 
by  Henry.  And  that  Charles  Meredyth  the  elder,  and  Henry  had,  by  lease  and 
release  dated  the  1st  and  2d  of  May  1706,  mortgaged  the  lands  of  Scurlogstown, 
Clonegarrah,  and  part  of  Newtown,  to  William  Partington  for  £636  98.  4d.  and  that 
the  mortgagee  had  not  joined  in  making  a  tenant  to  the  precipe  in  the  said  recovery ; 
and  consequently,  that  the  recovery  suffered  by  Henry  in  1716,  had  not  barred 
the  remainders  limited  by  the  settlement  of  1701,  under  which  he  claimed. 

From  the  time  of  putting  in  this  answer  no  further  proceedings  were  had  in 
the  cause  till  the  Ist  of  February  1753,  when  the  plaintiffs  amended  their  bill;  but 
again  forbore  proceeding  till  the  year  1755. 

The  respondent  Catherine,  Dean  Charles's  eldest  daughter,  in  August  1753, 
married  the  respondent  Henry  Leslie ;  and  Judith  Letitia,  the  Dean's  third  daughter, 
in  May  1754,  married  the  respondent  WiUiam  Brownlow;  Jane  the  second  daugh- 
ter died  in  March  1764,  and  by  her  will  appointed  the  respondents  Henry  Leslie 
and  Henry  Meredyth  her  executors. 

Letitia  Meredyth  widow,  and  the  respondents  Henry  Leslie  and  Catherine  his 
wife,  William  Brownlow  and  Judith  Letitia  his  wife,  on  the  17th  of  July  1755, 
filed  a  bill  of  revivor,  but  proceeded  no  further :  And  Letitia  the  widow  died  in 
January  1756,  having  by  her  will  appointed  the  respondents  William  Brownlow 
and  Henry  Meredyth  her  executors. 

The  appellant  Thomas  having  suffered  a  recovery  of  tlie  lands  of  Balgieth  and 
Carlanstown,  and  being  indebted  to  Tliomas  Gleadow  in  £2202  8s.  8d.  and  to  the 
appellant  Nathaniel  Clements  in  £1260  14s.  6d.  for  securing  those  sums,  by  inden- 
ture dated  the  12th  of  January  1756,  demised  these  lands  to  Gleadow  for  500 
years;  subject  to  redemption,  on  payment  of  the  said  £2202  8s.  8d.  to  Gleadow, 
and  £1260  14s.  6d.  to  Clements,  with  interest:  And  Thomas  Gleadow  having  after- 
wards filed  a  bill  of  foreclosure,  and  obtained  a  decree  for  sale  of  the  mortgaged 
premises,  the  appellant  Edward  Gleadow  purchased  them  under  that  decree,  in 
trust  for  Thomas  Gleadow  and  the  appellant  Clements. 

In  July  1755  the  respondents  Henry  Leslie  and  his  wife,  and  WilUam  Brownlow 
and  his  wife,  filed  an  amended  bill,  making  Thomas  Gleadow  and  the  appellant 
£dward  Gleadow  parties,  who  were  not  so  to  any  of  the  former  bills;  and  by  a 
subsequent  [343]  amendment,  on  the  6th  of  August  1762,  they  made  the  appellant 
IJathaniel  Clements  a  party ;  which  amended  bill  stated  the  mortgage  made  1^  the 
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appellant  Thomas  Meredyth  to  Thomas  Gleadow,  of  the  lands  of  Balgieth  and  Cariais- 
town,  and  the  sale  of  those  lands  to  the  appellant  Edward  Gleadow,  undo-  tk 
decree  of  foreclosure  obtained  by  Thomas;  and  prayed,  that  the  former  bills  lai 
proceedings  might  stand  revived,  and  that  Thomas  Gleadow  and  the  appeUist 
Edward  Gleadow  might  account  for  such  part  of  the  rents  of  the  said  lands  u  tb^ 
had  received. 

The  appellant  Thomas  Meredyth  put  in  his  answer  to  this  last  bill  on  the  lldi 
of  May  1762,  a^d  Thomas  Glec^ow  and  the  appellants  Edward  Gleadow  sad 
Nathaniel  Qements  also  severally  answered,  insisting  on  the  mortgage  of  Balgieti. 
And  Carlanstown,  and  the  sale  to  the  appellant  Edward  Gleadow,  in  trust  for  Tbosiu 
Gleadow,  and  the  appellant  Nathaniel  Clements,  whereby  they  were  become  entitled 
to  those  lands,  which  were  not  subject  to  the  respondents  demands. 

The  cause  was  heard  by  the  lord  chancellor  of  Ireland,  on  the  11th,  15tfa,  16dt, 
18th,  and  23d  of  February  1765,  when  his  lordship  was  pleased  to  decree,  that  the 
respondents  Henry  Leslie  and  Catherine  his  wife,  in  right  of  Catherine,  were  st- 
titled  to  the  sum  of  £4000,  in  t^e  pleadings  mentioned,  together  with  a  maintenance 
of  XI 20  a  year  for  Catherine,  from  the  death  of  her  father  Dean  Ch&iies  Meredjrth, 
to  the  time  she  attained  21,  and  from  thence  to  interest  for  the  said  sum  of  X4OO0: 
and  that  the  respondent  William  Brownlow,  in  right  of  Judith  Letitia  his  wife,  vho 
died  pending  the  suit,  was  entitled  to  the  sum  of  £3000  in  the  pleadings  mentioned, 
together  with  a  maintenance  of  £100  a  yeax  for  Judith  Letitia,  from  the  death  of 
Dean  Charies  Mered}^  her  father,  to  the  time  of  her  intermarriage  with  Brownlov, 
and  from  thence  to  interest  of  the  said  sum  of  £3000;  and  that  the  respondent 
Henry  Leslie  and  Henry  Meredyth,  as  executors  of  Jane  Meredyth,  spinster  deceased, 
were  entitled  to  the  sum  of  £3000,  in  the  pleadings  mentioned,  togetiier  with  a  main- 
tenance of  £100  a  year  for  Jane,  from  the  death  of  her  father  Dean  Charles  Meredvtb, 
to  the  time  she  attained  21,  and  from  thence  to  interest  of  the  said  sum  of  £3000; 
and  that  the  respondento  Henry  Leslie  and  William  Brownlow,  as  executors  of  Letitis 
Meredyth  deceased,  were  entitled  to  the  arrears  of  a  jointure  of  £200  a  year,  and  to 
the  annuity  of  £100,  devised  to  her  by  the  will  of  her  husband,  which  were  due  at  the 
time  of  her  death;  as  also  to  the  sum  of  £150,  bequeathed  to  her  by  the  said  Deas 
Charles  Meredyth,  with  the  legal  intra-est  thereof  from  his  death;  the  said  Ledtia 
having  by  her  will  devised  the  same  to  the  respondents  Henry  Leslie  and  WiUism 
Brownlow :  And  that  the  said  several  sums  should  be  charges  upon  all  the  lands  and 
premises  in  the  pleadings  mentioned ;  and  proper  accounts  were  directed  to  be  takec 
of  what  was  due  in  respect  thereof.  A.nd  it  was  further  ordered,  that  the  master 
should  take  an  account  of  the  assets  of  the  said  Charles  Meredyth,  and  of  his  debts, 
and  of  such  debts  and  incumbrances  as  afiected  his  real  estate;  and  also  an.  ac- 
[344]-count  of  what  the  appellant  Thomas  Meredyth  made,  or  without  wilful  default 
might  have  made,  of  the  lands  and  premises,  from  the  death  of  the  said  Charles  Mere- 
dyth. :  And  that  the  master  should  also  take  an  account  of  what  the  appellants  Gleadov 
and  Clements  received,  or  without  wilful  default  might  have  received,  out  of  the 
land^  of  Balgieth  and  Carlanstown,  from  the  time  that  they  or  either  of  them  got  into 
the  possession  thereof. 

From  this  decree  the  present  appeal  was  brought,  and  on  behalf  of  the  appeUsnti 
it  was  argued  (J.  Glynn,  A.  Forrester),  that  the  apparent  intent  of  the  articles  of  1676, 
made  upon  the  marriage  o^f  Charles  Meredyth  the  grandfather,  with  Judith  his  second 
wife,  was,  upon  failure  of  Henry  his  son  by  his  first  wife  and  his  issue,  to  provide 
for  the  sons  of  this  second  marriage;  who  were  therefore  to  be  considered  as  pur- 
chasors  for  a  valuable  consideration.  These  articles  gave  an  estate  for  life  mjIv  to 
Henry,  with  remainders  to  his  first  and  other  sons,  and  then  inaccurately  introduced 
a  limitation  to  the  heirs  of  his  body :  But  by  the  known  rule  of  constming  marriaee 
articles,  this  general  limitation  could  never  be  suffered  to  give  him  a  power  of  de- 
feating the  sons  of  the  second  marriage,  who  were,  equally  with  hims^f,  the  objectt 
of  those  articles ;  and  if  a  bill  had  been  brought  for  carrying  them  into  execution, 
the  court  of  chancery  would  have  considered  these  general  words  as  importing  only  i 
fatlher  limitation  to  Henry's  other  sons,  and  to  his  daughters  in  taU,  and  would 
have  directed  a  settlement  accordingly,  for  answering  the  manifest  intent  of  the 
articles.  So  far  indeed  the  settlement  of  1701  properly  pursued  that  intent.,  by  in- 
terposing an  estate  to  trustees,  and  their  heirs,  for  preserving  contingent  remaind«». 
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between  the  life  estate  of  Henry,  and  that  limited  to  his  aons  and  daughters  in  tail ; 
but  when,  after  thoee  estates,  it  limited  another  to  the  heirs  of  the  body  of  Henry,  it 
not  only  departed  from,  but  contradicted  the  articles;  which,  as  it  was  made  after  ' 
marriage,  it  certainly  could  not  do,  and  did  not  mean  to  do,  notwitiistanding  this 
slip  of  the  person  who  drew  it;  for  the  settlement  was  expressly  stated  to  be  made 
in  complement  and  performance  of  the  articles,  and  if  it  was  a  performance,  it  could 
not  give  Henry  a  power  of  defeating  the  remainder  limited  to  the  appellant  Thomas 
Meredjrth's  fatiier,  which  the  articles  never  intended.  But  admitting  the  remainder 
in  tail,  limited  to  Henry  by  this  settlement  of  1701,  to  be  good,  yet  it  was  never  exe- 
cuted in  him,  by  reason  of  the  interposed  estate  to  trustees  for  preserving  the  con- 
tingent remainders;  which  being  itself  an  estate  of  freehc^d  vested  in  them,  pre- 
vented Henry's  life  estate  from  consolidating  with  his  remainder  in  tail;  it  being 
clear,  that  an  intervening  estate  of  freehold  prevents  a  remainder  in  tail  from  execut- 
ing in  him  who  has  the  precedent  estate  for  life;  and  no  less  so,  that  the  trustees  had 
not  a  contingent,  but  a  vested  estate  of  freehold  in  them ;  for  otherwise,  the  appoint- 
ing them  would  be  idle  and  fruitless,  as  their  estate  might  be  barred  by  fine  or  re- 
covery, and  BO  the  contingent  uses  remain  without  support.  The  estate  of  such 
trustees  arises  out  of  the  residuary  interest  left  in  the  grantor,  after  the  limitation 
of  a  life  estate  to  the  [346]  grantee;  enabling  them  to  enter  for  the  forfeiture  or 
alienation  of  the  tenant  for  life,  and  passes  to  them  as  an  immediate  legal  freehold, 
for  answering  Uie  purpose  of  their  appointment.  From  these  incontestible  principles 
it  was  plain,  that  Henry  Meredyth,  under  the  settlement  of  1701,  took  an  estate  for 
life  only,  with  an  intervening  estate  of  freehold  to  the  trustees,  for  preserving  the  oon- 
tungent  limitations  to  his  sons  and  daughters,  and  an  unexecuted  remainder  in  tail 
to  himself ;  andif  so,  it  was  no  less  plain,  that  his  recovery  with  single  voucher  only, 
did  not  bar  that  remainder,  nor  consequently  the  subsequent  ones  limited  to  Thomas 
hia  brother,  and  his  first  and  other  sons ;  since  no  recovery,  with  single  voucher,  bars 
any  other  estate  than  that  of  which  the  tenant  in  tail  (admitting  for  the  purpose^ 
Henry  to  have  been  such)  is  actually  seised  in  possession  of,  at  the  timet  of  the  re- 
covery being  suffered. 

But  further :  The  four  denominations  of  Balgieth,  and  the  moiety  of  Carlansto<wn, 
Scurlogstown,  and  Clonnegarrah,  were  unaffected  by  Henry's  recovery  in  1716,  upon 
another  and  no  lees  clear  principla  The  two  first  were  held  in  jointure  by  Judith 
his  father's  widow,  till  1738,  and  the  two  last  were  mortgaged  in  fee  to  Partington ; 
go  that  the  l^al  freehold  of  none  of  them  was  in  Henry  when  ha  suffered  the  re- 
csovery.  Neither  Judith  Meredyth  or  Partington  joined  in  the  recovery,  and  conse- 
quently there  neither  was  or  could  be  a  legal  tenant  to  the  precipe.  Here  could  be  no 
presumption  admitted,  of  a  surrender  of  their  estates  for  making  an  effectual  tenant 
to  the  precipe,  so  as  to  bring  this  recovery  within  t^e  aid  of  the  Irish  acts  of  4  Geo.  I. 
c.  10.  and  21  Geo.  11.  c.  II.  formed  pretty  muoh  upon  the  plan  of  the  English  acts  of 
10  and  11  Will.  III.  o.  14.  and  14  Geo.  II.  c.  20.  those  acta  supposing  the  recovery  to 
be  suffered  by  one  who  had  sufBicient  power  of  doing  so,  even  in  the  case  of  purchasors 
for  valuable  consideration,  and  quieting  possession  after  the  time  there  prescribed, 
notwithstanding  any  error  or  defect  in  such  recovery.  But  thoee  provisions  by  no 
means  applied  to  the  present  case;  for  Henry  Meredyth  had  no  estate  of  freehold  in 
the  lands  held  in  jointure  by  Judith,  nor  in  those  couv^ed  to  Partington,  and  conse- 
quently had  no  power  to  suffer  a  recovery  of  either.  Where  ih&  person  has  power  of 
Buffering  a  recovery,  the  above  acts  let  in  a  presumption,  that  omnia  rite  et  eolemniter 
acta.  iTiis  is  praesumptio  juris  et  de  jitre.  But  where  there  is  a  defect  of  power,  no 
such  presumption  is  admissible ;  and  especially  in  a  case  like  the  present,  where  pre- 
suming that  Judith  surrendered  her  estate,  would  be  presuming  a  manifest  absurdity ; 
viz.  that  a  jointress  should  join  in  an  act  possibly  prejudicial  to  her  own  interest,  but 
certainly  destructive  of  that  of  her  own  children,  provided  for  them  by  her  marriage 
settlement. 

On  the  other  side  it  was  contended  (C.  Yorke,  F.  Norton),  that  though  the  estate 
tail  was  not  executed  in  Henry  Meredyth,  so  as  to  merge  the  estate  for  life,  by  reason 
of  the  interposing  estate  of  freehold  limited  to  trustees  to  support  the  contingent  re- 
mainders, yet  he  was  entitled  [346]  at  the  time  of  the  recovery  to  the  estate  tail  in 
remainder,  as  well  as  to  the  estate  for  life;  therefore  it  was  not  a  void,  but  a  valid 
recovery,  being  excepted  by  virtue  of  the  proviso  in  the  statute  of  14  Eliz.  out  of  the 
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enacting  clause  in  that  law,  which  avoidg  recoyeries  suffered  by  tenants  for  life,  ta 
the  prejudice  of  those  in  remainder  or  reversion.  That  a«  to  the  lands  in  jointure  to 
'  Judith  Meredith,  and  in  mortgage  to  Partington,  it  miist,  after  such  a  length  of  tiiae, 
be  presumed  that  there  was  a  proper  tenant  to  the  precipe ;  and  that  SMne  deeds  wen 
executed,  though  not  now  appearing,  by  which  the  freehold  of  these  lands  was  -nebei 
in  Henry,  previous  to  his  sufEering  the  recovery.  And  this  presumption  was  fortified 
by  two  circumstances :  iBt,  That  these  lands  were  limited  both  by  the  will  of  Henrj 
Meredyth,  and  the  deed  of  1729,  to  Thomas  Meredyth  in  possession,  without  taking 
any  notice  whatever  of  Judith  Meredyth.  2d,  That  the  lands  of  Balgieth  wiere  de- 
mised by  Thomas  Meredyth  to-  Gamefc.  Which  circumstances  shewed,  that  some  other 
provision  must  have  been  made  for  Judith,  though  the  deed  by  which  it  was  made  did 
not  appear.  That  this  recovery  was  acquiesced  in,  and  considered  as  sufficient  by  ail 
the  family.  If  it  had  not,  it  was  in  the  power  of  Thomas  Meredyth  the  elder,  and  of 
his  Bon  Charles,  or  of  Charles  alone  after  the  death  of  his  father,  to  have  suffered  i 
recovery  which  could  not  have  admitted  of  a  doubt;  and  the  appellant  Thomas  ougbt 
not  now  to  be  permitted  to  controvert  it,  as  he  received  £1000  under  the  deed  of  1739, 
and  did  many  acts  to  confirm  it.  Besides,  by  the  statute  of  4  Geo^  I.  no  writ  of  error 
can  be  brought  to  reverse  a  voidable  recovery,  after  20  years ;  and  the  sjtatute  of  31 
Geo.  II.  meant  to  fix  a  time  for  establishing  void  recoveries,  as  had  been  before  d<»e 
by  the  former  statute  for  such  as  were  only  voidable ;  and  consequently  by  the  latter 
of  these  statutes  the  present  recovery  was  established. 

As  to  the  objection  made  by  the  appellants  Gleadow  and  Clements,  that  th^  were 
purchasors  for  a  valuable  consideration  under  a  decree,  and  without  notice ;  it  vs* 
said,  that  the  settlement  of  1729,  was  registered,  which  was  notice  to  everybody ;  and 
that  the  appellant  Gleadow,  though  his  answer  was  evasive,  in  effect  admitted  notice; 
for  he  knew  that  Dean  Charles  Meredyth  was  the  reputed  owner  of  the  estate,  he  knerr 
of  his  will,  he  consulted  counsel  upon  the  title,  and  in  a  settled  account  he  char^ 
the  appellant  Thomas  Meredyth  with  £200,  as  executor  of  his  brotiier ;  and  that  tlw 
proceedings  upon  the  bill  to  foreclose,  pending  the  suit  which  the  respondents  had 
instituted,  appeared  to  have  been  a  fraudulent  contrivance  between  the  appeDaat* 
Meredyth  and  Gleadowe  to  strip  the  respondents  of  their  right. 

And  as  to  another  objection,  that  the  daughters  of  Dean  Charles  Meredjrth  wen 
merely  volunteers,  it  was  answered,  that  there  was  no  provision  whatever  made  for 
them  by  the  deed  of  1729,  except  the  power  of  charging  the  estate,  thereby  reserved  t» 
their  father,  of  which  he  was  a  purchaser,  by  making  himself  tenant  for  life,  sod 
subjecting  the  estate  to  his  mother's  jointure,  and  a  [347]  sum  of  £3000  for  the  por- 
tions of  his  brothers  and  sisters.  That  the  daughters  had  nothing  but  what  idier 
were  entitled  to  under  their  father's  will,  and  must  have  starved  if  they  had  not  been 
supported  by  their  relations;  the  appellant  Thomas  never  having  supplied  tibea 
with  a  shilling,  though  he  had  been  all  along  in  the  possession  of  the  whole  estate, 
under  the  will  of  their  father. 

After  hearing  counsel  on  this  appeal,  the  judges  were  directed  1x>  driver  their 
opinion  upon  the  following  questions ;  viz.  "  A.  tenaat  for  life,  remainder  to  trvatni 
to  preserve  contingent  remainders,  remainder  to  his  first  and  every  other  son  in  tail 
male,  remainder  to  his  daughters  in  tail  general,  remainder  to  the  heirs  of  his  body, 
with  remainders  over.  A.  suffers  a  recovery  with  single  voucher,  being  himadf 
tenant  to  the  writ  Q.  Whether  this  recovery  is  good,  to  bar  the  remainders  eipect- 
ant  upon  the  estate  tail  of  A.)  Or,  whether  it  is  cured  by  the  Irish  act  of  21  Geo- 
II.?  If  the  recovery  be  good  upon  the  first  question,  then  Q.  Whether  upon  the  fads 
disclosed  in  this  case,  the  lands  in  jointure  to  Judith,  and  in  mortgage  to  Partington. 
passed  thereby?"  Whereupon  the  lord  chief  justice  of  the  common  pleats,  having 
conferred  with  the  judges  present,  delivered  their  unanimous  opinion,  that  the  re- 
covery with  single  voucher  did  not  bar  the  remainders  over,  and  was  not  cured  by 
the  Irish  act  of  21  Geo.  II.  It  was  therefore  obdbbbd  and  adjudoko,  that  the  decree 
should  be  reversed ;  and  tjiat  the  respondent's  bill,  so  far  as  it  sought  to  charge  the 
lands  comprised  in  the  settlement  of  1701,  with  a  jointure  and  legacies,  under  tfae 
will  of  Charles  Meredyth,  should  be  dismissed.     (Jour.  vol.  31.  p.  484.) 
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REHEARING. 

Duchess  of  Hamilton, — Appellant ;  Edward  Manby,  and  others, — RespovdeiUs 

[19th  March  1733]. 

[Mews'  Dig.  zi.  616.     See  R.S.C.  1883 ;  Ord.  58  r.  l.J 

A  decree  was  made  ex  parte  against  A.  to  pay  o'ae  moiety  of  a  sum  of  monej  said  to 
be  due  from  A.  and  B.  to  C.  upon  a  stated  account  between  C.  and  B.  but  to 
which  A.  was  neither  party  or  privy.  Some  years  passed  before  A.  knew  of 
this  decree,  but  on  being  informed  of  it,  he  applied  by  petition,  to  have  the 
cause  re-heard.  This  wa«  refused,  and  the  petition  dismissed;  but^  on  an 
appeal,  the  order  of  dismission  was  reversed,  and  the  Lord  Chancellor  (King) 
was  directed  to  re-hear  the  cause 

The  Lady  Charlotte  Orby  was  one  of  the  sisters  and  ooheira  of  Charles  Earl  of 
Macclesfield ;  the  appelant  was  the  only  daughter  and  heir  of  Lady  Elizabeth  Gar- 
rard, another  sister  and  [348]  coheir  of  the  said  earl ;  and  Jc^in,  Elrington  esq.  was 
the  ddest  son  and  heir  of  Lady  Ann,  another  sister  and  coheir. 

The  Lord  Moliun  having  got  into  possession  of  the  real  estates  of  the  said  earl,  in 
the  counties  palatine  of  Chester  and  Lancaster,  and  dying  on  the  12th  of  November 
1712,  Sir  Thomas  and  Lady  Charlotte  Orby,  immediately  upon  his  death,  and  without 
the  direction  or  privity  of  the  appellant,  employed  Richard  Vernon,  an  attorney  at 
law,  to  gen<  possession  of  the  said  estates :  And  accordingly,  on  the  25th  of  November 
1712,  Vernon  got  possession  of  the  Cheshire  estate,  and  on  the  29th  of  the  same 
month,  he  got  possession  likewise  of  the  Lancashire  estate. 

Some  time  afterwards,  Sir  Thomaa  and  Lady  Charlotte  applied  to  the  appellant, 
to  join  with  them  in  granting  a  power  to  Mr.  Vernon,  to  r<ecover  the  possession  of 
the  said  estates,  and  to  receive  the  attornment  of  the  tenants;  pretending,  that  the 
appellants  joining  with  them  therein,  would  have  an  influence  over  the  tenants,  and 
be  of  service  to  them,  and  they  brought  a  letter  of  attorney  witii,  them  ready  engrossed 
for  the  appellant  to  execute,  dated  the  6th  of  December  1712,  telling  her  it  was  but  a 
thing  of  form ;  and  accordingly,  at  their  pressing  instance,  she  executed  the  some, 
though  Mr.  Vernon  was  then  an  entire  stranger  to  her,  whereby  he  was  authorised 
to  get  the  possession,  though  he  had  really  got  possession  before,  and  Ko  take  the 
attornment  of  the  tenants. 

Sir  Thomas  and  Lady  Charlotte  having  got  possession,  received  the  rants  of  the 
estates,  till  the  Lady  Mohun,  devisee  of  Lord  Mohun,  recovered  possession  by  eject- 
ments; which  suits  Mr.  Vernon  defended,  by  the  direction  of  Sir  Thomas  and  Lady 
Charlotte  Orby,  and  tiiey  were  afterwards  ordered,  by  some  decree,  to  account  for  the 
mesne  profits,  with  which  the  appellant  did  not  intermeddle,  nor  was  she  any  party 
to  the  suit  in  which  such  order  was  made. 

Mr.  Vernon,  some  time  afterwards,  delivered  to  Sir  Thomas  his  bill  of  fees  and 
disbursements  and  other  charges,  amounting  to  £2327  Os.  6fd.  who  sefttled  and 
allowed  the  same,  without  applying  to  the  appellant,  or  acquainting  her  therewith. 

On  the  24th  of  May  1718,  Sir  Thomas  and  Lady  Chariotte  brought  their  bill  in 
chancery  against  the  appellant  and  Mr.  Vernon  and  his  under-agents,  praying  that 
the  appellant  might  pay  a  moiety  of  the  charges  which  Sir  Thomas  had  paid,  and  of 
Vernon's  bills,  and  other  ezpences  concerning  the  premises;  pretending  that  she  had 
agreed  to  pay  a  moiety  thereof,  and  praying  against  Vernon  and  his  under-agents, 
an  account  of  the  rents  and  profits  of  the  premises  received  by  them. 

The  appellant,  by  her  answer,  denied  that  she  had  agreed  to  pay  w  moiety  of  the 
said  chaxges,  or  that  she  was  ever  asked  to  pay  any  part  thereof,  during  the  whcJe 
time  of  transacting  the  affair,  or  that  she  paid  Vernon  any  money  on  account,  or  was 
privy  to  the  stating  of  any  accounts,  or  ever  owned  herself  obliged  to  pay  any  share 
thereof. 

[349]  Mr.  Vernon,  by  his  answer,  said,  that  he  was,  upon  the  very  day  of  the 
death,  of  Lord  Mohun,  employed  by  Sir  Thomas  alone;  and  was,  for  many  years 
before,  bis  agent  in  all  his  other  affairs,  as  well  as  his  intimate  friend,  and  was  not 
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employed  by  the  appellant;  and  that  in  deven  days  after,  he  got  possession  of  boh 
the  estates;  and  for  four  years  together,  he  was  employed  in  defending  the  posEMsioii 
by  Sir  Thomas  and  Lady  Charlotte  alone,  who  promised  him  great  rewards,  but  did 
not  say  that  he  was  ever  employed  by  the  appellant;  but  that  Sir  Thomas  and  Ladr 
Charlotte's  counsd  advised,  that  the  appellant's  and  Mr.  Elrington's  names  ought  w 
be  put  into  the  proceedings,  and  they  were  made  parties  accordingly. 

On  the  30th  of  June  1719,  the  cause  was  heard  before  his  honour  the  master  of 
the  ixills  (ex  parte  as  against  the  appellant,  and  without  her  being  actually  privy 
thereto),  who  declared,  tibat  Mr.  Vernon's  account,  signed  by  Sir  Thomas,  was  not  m 
considered  by  the  parties,  that  it  ought  to  stand  in  all  events,  and  that  the  bill  de- 
livered to  the  appellant  was  not  intended  to  give  a  sanction  to  the  said  account,  bat 
to  let  the  appellant  see  what  a  great  expence  it  had  been,  and  to  induce  her  to  comply 
with  paying  her  proportion  of  such  expence ;  and  therefore  decreed  the  account  to 
stand,  with  liberty  for  the  plaintiff  Sir  Thomaa  and  the  appellant  to  falsify  and  enr- 
charge  the  same.  But  the  items  therein  allowed  by  Sir  Thomaa,  fcM-  Vernon's  fees 
and  disbursements  for  business  done,  were  to  stand  as  between  Sir  Thomas  and 
Vernon ;  but  as  between  Sir  Thomas  and  the  appellant,  the  master  was  to  see  what  of 
such  itemt  were  reasonable,  and  to  make  an  allowance  thereof  accordingly,  and  de- 
creed the  appellant  to  pay  a  moiety  thereof  to  Sir  Thomas.  And  it  was  further 
ordered,  that  the  master  should  take  a  general  account  between  Sir  Thomas  and 
Vernon,  from  the  time  of  the  stated  account ;  and  the  said  Vernon's,  under-agaiti 
were  also  to  account  before  the  master.  And  the  master  was  likewise  to  take  a 
general  account  between  Sir  Thomas  and  the  appellant,  and  all  parties  were  to  be 
examined  on  interrogatories,  and  the  master  was  at  liberty  to  report  any  matter 
specially.  And  it  was  further  ordered,  that  what]  upon  the  said  accounts  should 
appear  to  be  due  from  either  party  to  the  other,  the  party  from  whom  any  balance 
should  be  found  due,  should  pay  the  same  to  the  party  to  whom  the  same  should  be 
certified  to  be  due :  But  as  to  the  interest  of  what  upon  the  said  several  accounts  should 
appear  to  be  due  from  any  of  tiiie  parties  to  the  other,  the  court  reserved  the  con- 
sideration thereof,  and  also  of  the  costs  of  the  suit,  till  the  master  should  have  made 
his  report 

On  the  12th  of  February  1719,  this  decree  was  made  absolute  against  the  appel- 
lant ex  parte,  and  without  her  knowledge.  And  in  May  1720,  Sir  Thomas  left  his 
charge  against  the  appellant  before  the  master,  amounting  to  £1333  17a.  lid.  bnt 
did  not  proceed  thereon :  In  1724  he  died,  having  made  his  will,  and  appointed  Lady 
Charlotte  executrix,  who,  on  the  15th  of  July  1724,  brought  her  bill  of  revivor,  box 
did  not  proceed  any  further;  and  [360]  on  the  5th  of  April  1727,  she  died  intestate, 
having  married  the  respondent,  who,  on  the  9th  of  February  1731,  brought  his  \M 
of  revivor,  and  revived  the  causa 

There  were  no  proceedings  before  the  master  on  the  decree,  from  the  beginning 
of  Hilary  term  1723,  till  the  23d  of  June  1732,  when  the  respondent  took  out  a  war- 
rant ;  and,  on  the  7th  of  November  fc^owing,  he  left  the  said  stated  account  with  the 
master :  Whereupon  the  appellant  caused  the  pleadings  and  proceedings  to  be  en- 
quired after,  and  as  soon  as  she  could  obtain  the  same,  which  was  not  till  the  7tL  of 
December  1732,  she  caused  them  to  be  considered;  and,  conceiving  that  she  wtt 
aggrieved  by  the  said  decree,  she  appealed  therefrom  to  the  lord  chancellor  King, 
praying  that  the  oause  might  be  heard  before  his  lordship. 

This  petition  being  heard  on  the  15th  of  March  1732,  his  lordship  was  pleased  t» 
refuse  to  hear  the  cause,  and  dismissed  the  petition. 

The  duchess  therefore  appealed  from  this  order,  insisting  (J.  Willes,  T.  Lutwycbe\ 
that  tiie  decree  being  erroneous,  the  cause  ought  to  be  reheard  ;  for  that  by  the  decree, 
the  account  stated  by  Sir  Thomas  Orby  and  Mr.  Vernon  was  to  stand,  with  liberty  for 
Sir  Thomas  aad  the  appellant  to  surcharge  or  falsify  the  same ;  whereas  it  ought  not 
to  stand  at  all  against  the  appellant,  she  being  neither  party  or  privy  to  the  statins 
of  it;  nor  having  had  any  copy  of  it  till  after  it  was  stated,  and  therefore  she  ougttt 
not  to  be  any  way  affected  by  what  was  transacted  between  Sir  Thomas  and  Vernoa 
only.  That  the  appellant  was  no  way  concerned  in  Mr.  Vernon's  fees  and  disbune- 
ments,  having  never  promised  or  agreed  to  pay  the  same,  or  any  part  of  them ;  and 
yet  she  was  deoreed  to  pay  a  moiety  of  what  Sir  Thomas  had  paid,  or  was  liaUe  to 
pay  for  such  fees  and  disbursements.     But  if  the  appellant  was  liable  to  pay  any 
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part  of  them,  yet  being  but  one  of  the  three  coheirs,  she  ought  not  to  have  been  de- 
creed to  pay  a  moiety.  That  the  master  was  directed  to  take  a  general  account  as 
between  Sir  Thomas  Orby  and  the  appellant,  whereas  there  was  no  account  depending 
between  them,  nor  was  any  such  general  account  prayed  by  the  bill.  It  was  therefore 
hoped,  that  the  said  order  would  be  reversed,  and  that  the  lord  chancellor  would  be 
directed  to  hear  the  cause. 

Oa  the  other  side  it  was  said  (D.  Ryder,  T.  Burdus),  that  thoughi  the  appellant  was 
now  pleased  to  give  all  possible  delay  against  carrying  the  decree  into  execution,  yet 
she  acquiesced  under  it  for  above  13  yearsi,  and  never  complained  of  it  from  the  30th 
of  June  1719,  until  the  2d  of  February  1732.  And  as  a  court  of  equity  is  not  bound 
to  grant  a  rehearing  merely  for  asking  it,  this  long  acquiescence  aiSorded  the 
strongest  reason  for  refusing  it.  That  it  would  be  of  the  most  pernicious  consequence 
to  the  suitors  of  the  court  of  chanceiry,  if  causes  wherein  decrees  had  been  so  many 
yeaj-s  made,  such  subsequent  proceedings  had,  and  so  long  acquiesced  under,  were 
permitted  to  be  reheard,  when  by  the  deaths  of  parties  many  material  deeds  and 
papers  might  reasonaUy  be  supposed  to  be  lost  or  mislaid  ;  and  more  especially  where, 
as  in  the  present  case,  the  [361]  party  had  so  wilfully  neglected  to  make  a  defence; 
for  otherwise,  no  suitor  would  ever  know  how  to  act  with  safety  under  such  decrees, 
nor  would  it  be  possible,  without  almost  endless  trouble  and  expence,  ever  to  carry 
them  into  execution. 

But  after  hearing  counsel  on  this  appeal,  it  was  ordbrbd  and  adjudgbd,  that  the 
order  therein  complained  of  should  be  reversed  ;  and  that  the  lord  chancellor  should 
hear  the  cause,  upon  payment  of  such  costs,  and  upon  such  terms,  as  the  court  of 
chancery  should  think  fit.     (Jour.  vol.  24.  p.  383.) 


REMAINDER. 

Case  1. — John  Parkhtjrst,  and  others, — Plaintiffs ;  Joseph  Smith,  (on  dem.  of 
J.  Dormer,  esq.), — DefendaiU  (in  Error)  [23d  February  1740]. 

An  estate  was  limited  (after  several  precedent  estates  for  life  and  in  tail)  to 
the  use  of  A.  for  99  years,  if  he  should  so  long  live,  and  from  and  after  the 
death  of  A.  or  other  sooner  determination  of  the  estate  limited  to  him  for  99 
years,  to  the  use  of  trustees  and  their  heirs  during  the  life  of  A.  in  trust  to  pre- 
serve contingent  estates,  etc.  and  for  that  purpose  to  make  entries  and  bring 
actions,  etc.  but  to  permit  the  said  A.  to  receive  the  rents  and  profits,  etc. 
during  the  term  of  his  life ;  and  after  the  end  or  other  sooner  determination  of 
the  said  term,  to  the  use  of  the  first  and  other  sons  of  A.  successively  in  tail 
male,  with  divers  remainders  over.  By  the  expiration  of  aU  the  preceding 
estates,  A.  came  into  possession  of  the  lands  limited  to  him  for  99  years ;  and 
having  a  son,  he,  together  with  that  son,  when  he  came  of  age,  levied  a 
fine  of  the  lands  to  make  a  tenant  to  the  precipe,  and  suffered  a  recovery  of 
the  same,  in  which  the  son  was  vouched.  The  son  died  without  issue,  and 
afterwards  A.  died,  without  leaving  any  other  son.  The  next  surviving  re- 
mainder-man made  his  actual  entry  within  five  years :  and  upon  a  question 
whether  the  fine  and  recovery  had  barred  his  remainder,  it  was  held  that 
it  had  not ;  there  being  no  freehold  in  the  tenant  against  whom  the  recovery 
was  had ;  the  freehold  being  in  the  trustees  during  the  life  of  A. 

JuDORMBNT  of  the  Court  of  E.  B.  affirubd. 

This  point  depended  entirely  on  the  question  whether  the  freehold  was  in 
the  trustees  durinff  the  life  of  A.  or  not?  For  if  it  was,  the  recovery  was  not 
well  suffered  for  want  of  a  good  tenant  to  the  precipe,  and  consequently  did 
not  bar  the  remainder;  but  if  the  trustees  had  not  the  freehold,  then  it  was 
in  the  son,  and  of  course  he  was  capable  of  making  a  good  tenant  to  the 
precipe,  and  the  recovery  in  that  case  was  well  suffered :  for  the  court  of 
E.  B.  held  that  the  fine  by  lessee  for  years  (A.),  or  the  reversioner  (the  son), 
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could  only  operate  by  way  of  estoppd,  to  bar  the  parties  claiming  tinder  sixk 
lessee  or  reversioner ;  but  did  not  create  a  freehold  as  a  feoflfment  would  hsn 
done. 

It  was  insisted  that  the  freehold  was  not  in  the  trustees  ;  because,  1.  The  re- 
mainder to  the  trustees  was  void  in  its  creation,  being  to  oommeooe  afUr  A.'t 
death,  and  then  to  hold  during  hi*  life,  which  was  repugnant,  and  could  nerer 
take  effect  at  all.  2.  If  not  void  in  its  creation,  it  was  a  co»«in^e»<  remainds, 
because  it  was  uncertain  whether  it  would  ever  take  effect,  as  the  term  of  99 
years  might  not  determine  in  A.'s  life-time.  3.  [362]  That  if  it  was  neither 
void  nor  contingent,  yet  it  did  not  amount  to  a  legal  estate,  but  was  only  a 
riffht  of  entry. 

But  the  Court  resolved  that  Uie  remainder  was  fwt  void  in  its  creation,  iti 
commencement  not  being  restrained  to  the  death  of  A.  but  limited  from  tie 
death  of  A.  or  other  sooner  determination  of  the  estate  for  99  peart:  «od 
therefore  might  take  effect  by  surrender,  forfeiture,  or  effluxion  of  time  in 
A.'s  life-time.  2.  That  it  was  not  a  contingent  remainder,  being  limited  to 
persons  in  esse,  without  any  condition  precedent  to  be  p«-formed :  it  did  net 
depend  on  the  death  of  A.  but  on  such  other  events  (viz.  forfeiture,  surreoder. 
eto.)  as  might  determine  the  particular  estate  from  the  nature  of  the  titate 
itself.  3.  That  it  was  not  a  mere  right  of  entry,  but  a  legal  estate,  for  that  & 
grantor  cannot  reserve  a  right  of  entry  to  a  stranger,  nor  can  a  right  of  entrj 
subsist  without  an  estate,  therefore  the  trustees  had  the  freehold,  for  the  life  of 
A.  See  Fearne,  Cont.  Rem.  edit.  1791.  i.  336 — 338,  and  the  opinion  of  the  Chief 
Justice  in  the  Court  of  K.  B.  in  18  Vin.  413.  and  in  the  House  of  Lords,  in 
3  Atk.  135. 
Vide  ante,  vol.  iv.  p.  85.  title,  Fine,  ca.  5.  Viner,  vol.  18.  p.  413.  ca.  8 :  3  Atl^s, 
135<  Fearne's  Conting.  Rem.  (4^1.  edit)  i.  335:  Strange,  1105.  S.  C.  but  not 
S.  P. 

Mr.  Dormer,  having  failed  in  recovering  upon  the  former  ejectment,  brought  in  the 
name  of  Berrington,  brought  another  in  the  name  of  the  present  defendant  Smith,  for 
the  same  estates ;  and  upon  the  trial  of  this  second  ejectment,  at  the  bar  of  the  oooit 
of  king's  bench,  by  a  special  jury  in  Michaelmas  term  1738,  a  special  verdict  'w 
found,  stating  the  several  facts  found  by  the  former  verdict,  with  this  addition,  vit. 
that  Mr.  Dormer  made  five  several  actual  entries  upon  the  premises  in  question  ;  xite 
first  on  the  6th  of  January  1731 ;  the  second  on  the  6th  of  October  1732 ;  the  ^id 
on  the  1st  of  January  1732  ;  tlie  fourth  on  the  5th  of  October  1733  ;  and  the  fifth  cc 
the  10th  of  November  1735.  And  that  on  the  20th  of  the  same  month,  he  made  the 
demise  in  the  declaration  mentioned. 

This  special  verdict  was  twice  argued  in  the  court  of  king's  bench  ;  and  the  questioc 
was.  Whether  the  common  recovery,  suffered  by  Robert  Dormer  and  Fleetwood  his  son, 
in  order  to  defeat  the  limitations  in  the  settlement  of  1662,  under  which  the  lessw 
of  the  plaintiff  claimed,  was  good,  for  want  of  a  good  tenant  to  the  precipe  1  For  if 
the  recovery  was  not  good,  then  the  limitations  in  tlie  settlement  would  take  place,  and 
the  lessor  of  the  plaintiff  would  be  entitled  under  it;  as  it  appeared  by  the  specis! 
verdict,  that  all  the  intermediate  remainder-men,  between  John  Dormer,  who  madedw 
settlement,  and  the  father  of  the  lessor  of  the  plaintiff,  were  dead  without  issue  male: 
And  the  court,  upon  mature  deliberation,  were  unanimous  in  opinion,  that  tlie  lesaor 
of  the  plaintiff  was  entitled,  under  the  settlement  of  1662 ;  the  remainder  therein 
limited  not  being  barred  by  the  recovery,  as  there  was  no  fre^old  in  the  tenant 
against  whom  the  recovery  was  had  ;  and  gave  judgement  accordingly. 

The  defendants  therefore  brought  a.  writ  of  error  in  parliament^  to  reverse  this 
judgement;  contending  (D.  Ryder,  J.  Strange),  that  the  estate  being  limited  to  tke 
trustees,  after  the  death  of  Mr.  Justice  Dormer,  during  hds  life,  was  a  void  limitatioD. 
because  it  could  never  take  effect  in  possession ;  and  that  it  could  not  be  made  good 
by  rejecting  the  words  after  his  death ,  because  the  sense  would  not  be  compleat  witbont 
them.  That  there  was  no  instance  upon  the  construction  of  deeds,  where  such  material 
words,  which  are  used  by  the  parties  to  denote  [353]  when  the  estate  shall  take  effect  ic 
possession,  have  ever  been  rejected;  nor  could  the  words  after  the  death  of  Roherc 
Dormer,  by  any  construction  be  taken  to  signify  after  the  end  of  the  term;  because  fcr 
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expreae  words,  the  estate  was  limited  afttr  t/ie  end  of  the  term,  to  the  first  son  of  Robert 
Dormer  in  tail ;  and  which  express  limitation  must  prevent  any  such  construction, 
even  hj  implication.  That  if  the  limitation  to  the  trustees  should  not  be  void,  but  the 
words  after  the  death  of  Robert  Dormer,  might  be  rejected,  and  the  limitation  to  the 
trustees  take  effect  in  tlie  disjunctive,  viz.  or  other  sooner  detenidnaiion  of  tiie  term; 
yet  it  was  conceived,  that  the  trustees,  by  force  of  those  words,  took  no  vested  re- 
mainder, but  their  estate  remained  in  contingency  ;  for  no  remainder  can  be  said  to  be 
vested,  unless  it  be  so  limited  as  to  come  into  tlie  possession  of  the  remainder-man, 
upon  every  determination  which  may  happen  of  the  particular  estate;  but  the  words, 
other  tooner  determination  of  the  term,  cannot  attend  to  a  determination  of  the  term 
by  effluxion  of  time,  because  the  estate,  after  tlie  end  of  the,  term  (which  in  a  legal 
sense  always  signifies  after  the  end  by  efiluxion  of  time)  is  by  express  words  limited 
to  the  first  son  of  Robert  Dormer ;  so  that  the  words  other  sooner  detemvinaiion,  can 
extend  only  to  a  determination  of  the  term  by  surrender  or  forfeiture,  which  might  or 
might  not  happen. 

It  wa«  admitted,  that  when  a  remainder  is  limited  to  take  effect  in  possession  upon 
an  event  wJtich  of  nttcessity  maut  happen,  such  remainder  will  vest;  but  if  it  be 
limited  to  take  effect  in  possession,  upon  an  event  whiafk  may  never  happen,  then  it 
does  not  vest     Now,  it  was  not  an  event  which  must  necessarily  happen,  tliat  Mr. 
Justice  Dormer's  term  should  end  by  surrender  or  forfeiture,  because  it  might 
determine  by  effluxion  of  time  or  deatli :  So  that  the  present  case  was  no  more  than 
this,  viz.  a  limitation  tj>  Mr.  Justice  Dormer  for  99  years,  if  he  so  long  live;  and  if  his 
estate  shall  determine  by  surrender  or  forfeiture,  (it  is  the  same  thing,  for  the  con- 
ditional word  ]/  makes  no  difference),  then  to  the  trustees  during  his  life,  and  which 
was  plainly  no  more  than  a  contingent  remainder ;  the  consequence  of  which  must  be, 
that  on  the  death  of  Sir  William  Dormer,  the  freehold  vested  in  Fleetwood  the  son  of 
Mr.  Justice  Dormer,  and  consequently  was  well  conveyed,  by  the  fine  to  the  tenants 
to  the  precipe,  and  the  recovery  was  well  suffered.     That  this  construction  of  the 
limitation  to  the  trustees,  was  most  agreeable  to,  and  best  answered  the  intention  of 
the  parties  to  the  settlement;  the  end  and  design  of  appointing  trustees  to  preserve 
contingent  remainders  in  this  and  all  other  marriage  settlements,  being  only  to  give 
them  a  right  to  enter,  upon  any  conveyance  made  by  the  particular  tenant  for  life  or 
years,  to  destroy  the  contingent  remainders  before  tliey  arise;  but  not  to  prevent  the 
particular  tenant  and  his  son,  who  has  a  vested  remainder  in  tail,  from  suffering  a 
common  recovery.     And  if  this  limitation  be  construed  not  to  vest  any  estate  in  the 
trustees,  it  gives  tlie  father  and  son  no  more  power  over  the  estate,  than  they  have 
when  tlie  father  is  made  tenant  for  life;  for  in  that  case,  [364]  although  there  be 
trustees  to  preserve  contingent  remainders,  yet  the  fatlier  and  son,  in  the  life  of  the 
father,  ajid  witliout  the  trustees  joining,  can  bar  all  tlie  subsequent  remainders.      But 
by  construing  the  freehold  to  be  in  the  trustees,  when  the  father  is  only  tenant  for 
years,  though  his  first  son  is  of  age,  no  settlement!  can  be  made  on  the  marriage  of 
the  son,  or  for  payment  of  the  debts  of  tlie  family,  though  tlie  father  and  son  join, 
without  the  consent  of  the  trustees,  which  would  be  very  inconvenient;  and  it  was 
apprehended,  that  it  would  have  been  no  breach  of  trust,  if  the  trustees  had  joined  in 
luffering'  the  recovery.     Supposing  however  the  freehold  to  be  in  the  trustees,  yet  by 
ihe  fine  lervied  by  Robert  Dormer  and  Fleetwood  his  son.  Dormer  Parkfaurst  and  John 
Parkhurst  were  made  good  tenants  to  the  precipe :  For  it  must  be  admitted,  that  if  the 
istate  had  been  conveyed  by  Robert  Dormer  and  Fleetwood,  to  Dormer  and  John  Park- 
lurst  by  »  feoffment  upon  tlie  land,  thery  would  have  had  the  freehold  without  the 
rustees  joining,  and  in  that  case  the  recovery  would  have  been  good;  and  it  was 
ipprehended,  that  the  fine  had  tlie  same  effect,  such  a  fine  being  in  many  books  called 
k  feoffment  upon  record,  and  no  where  judicially  determined  to  be  otherwise;  and  if 
he  freehold  passed  by  the  fine,  then  also  the  recovery  was  well  suffered.     That  in  the 
iresent  case,  the  daughters  of  tlie  said  Robert  Dormer,  who  were  in  possession  of  the 
state  by  virtue  of  tliis  recovery,  were  the  grand-daughters  of  Jolm  Dormer  who  made 
he  settlement,  and  the  heirs  of  Robert  the  father,  and  Fleetwood  their  brother,  who 
ras  the  remainder-man  in  tail,  and  joined  in  the  recovery,  and  for  whose  benefit  the 
rustees  were  created ;  whereas  Mr.  Dormer,  the  lessor  of  tlie  plaintiff,  was  only  a 
oUateral  relation,  and  the  most  remote  remainder-man  in  the  whole  settlement.     For 
hese  reasons  therefore  it  was  hoped,  that  the  judgement  given  in  his  favour  would  be 
eversed. 
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On  the  other  side  it  was  argued  (F.  Chute,  T.  Bootle),  that  the  title  of  the  lessor  of 
the  plaintiff  to  the  premises  in  question,  was  clearly  found ;  it  appearing  bj  tlie 
special  verdict,  that  the  several  intermediate  remainder-men  between  him  and  Join 
Dormer,  who  made  the  settlement,  were  all  dead  without  iseu^.  That  the  e^tk 
limited  to  tlie  trustees  to  preserve  the  contingent  remainders,  was  a  vested  remaiider 
to  take  effect  in  possession  during  the  life  of  Robert  Dormer,  upon  the  determinttion 
of  the  particular  estate  limited  to  him  for  99  years,  either  by  effluxion  of  time,  for- 
feiture, or  surrender :  And  though  that  part  of  the  limitation,  which  depended  npra 
the  contingency  of  Robert  Dormer's  death,  was  of  no  operation  or  effect,  to  rert  u 
estate  in  possession  in  the  trustees,  on  that  single  event ;  yet  as  the  particular  estate 
for  99  years  might  determine  in  his  life-time,  by  either  of  the  other  events  happaiii^ 
i.e.  forfeiture  or  surrender,  the  remainder  vested  in  the  trustees  took  effect  ii 
possession ;  and  a  remainder  so  limited  is  w«ll  warranted  by  the  rules  of  law,  ui 
is  neither  void  or  contingent.  That  to  make  this  a  contingent  remainder  from  tiw* 
words,  or  other  sooner  dettrmdnation,  would  be  contrary  to  the  estaUished  [855] 
notion  of  what  ttte  law  calls  a  contingent  remainder ;  for  such  a  remainder  can  only 
be  one  of  these  three  ways ;  either  where  the  person  to  whom  it  is  limited  is  not »  uu: 
or  where  the  particular  estate  may  determine,  before  the  remainder  can  take  place;  or 
where  some  collateral  accident  must  happen  before  it  can  take  effect.  But  none  ef 
these  fell  out  in  the  present  case:  For  the  person  to  whom  the  estate  was  limited, m 
the  trustees,  were  existing.  The  remainder  to  them  would  take  effect  immediatdr 
upon  the  determination  of  the  particular  estate  by  surrender,  or  forfeitura  And 
here  was  no  collateral  accident  to  happen  before  it  could  take  place ;  but  only  such  u 
made  a  determination  of  the  particular  estate,  and  what  was  implied  in  ita  vety 
creation.  The  words  or  other  sooner  determination,  are  what  are  implied  in  erair 
term  for  years,  and  to  which  every  term  is  subject  by  surrender  or  forfeiture .:  ther  ire 
no  other  than  what  are  made  use  of  in  all  common  limitations  of  estates  to  tnistes 
to  preserve  contingent  remainders,  in  every  settlement.  To  put  therefore  such  a  con- 
struction upon  these  words,  as  to  make  the  estate  arising  from  them  to  the  trusteet  > 
contingent  remainder,  would  disappoint  the  very  end  proposed  by  them ;  it  wdhH 
frustrate  the  intention  of  the  parties,  and  endanger  most  of  the  family  g^demena 
in  the  kingdom.  For  that  the  design  of  this  limitation  to  the  trustees,  was  to  present 
the  contingent  remainders  from  being  destroyed,  was  evident  frona  the  setdemeot 
itself ;  and  that  it  was  the  intention  of  him  who  made  the  settlement,  to  preserve  and 
continue  this  estate  in  the  male  line  of  the  family,  was  most  manifest  from  thie:  tfut 
he  limited  it  to  the  male  line  in  a  remote  degree,  in  preference  to  the  daughters  of  hit 
eldest  son  Sir  John  Dormer,  who  were  his  heirs  at  law. 

Now  teking  it  that  the  estate  limited  to  the  trustees,  was  a  vested  remainder  in 
them,  to  take  effect  in  possession  upon  the  determination  of  the  particular  estate 
limited  to  Robert  Dormer,  as  it  plainly  was,  this  puts  an  end  to  all  otiier  question* : 
for  then  the  case,  taken  abstractedly  from  the  fine,  stands  thus: — Robert  Dormtr. 
tenant  for  99  years,  if  he  so  long  live,  and  from  and  after  the  determination  of  thst 
term,  then  to  trustees  and  their  heirs,  during  the  life  of  Robert  Dormer;  remainder 
to  Fleetwood  his  son  in  tail ;  he  and  his  son  suffer  a  common  recovery.  Considerei 
as  the  recovery  of  Robert  Dormer,  it  is  void ;  because,  he  being  only  tenant  for  yean, 
could  not  give  a  freehold  to  another ;  and  without  which,  there  could  not  be  a  go*l 
tenant  to  the  precipe ;  for  to  make  him  so,  he  must  have  a  freehold  in  him.  And 
taking  it  as  the  recovery  of  Fleetwood  the  son,  it  fails;  the  freehold  being  in  tbe 
trustees,  and  not  in  him,  he  having  only  a  remainder  expectant  on  the  determinatioi 
of  their  estate. — And  as  to  the  fine  levied  by  Robert  Dormer  and  Fleetwood  his  ko. 
which  has  been  insisted  on  to  answer  the  supposition  of  a  freehold  gained  that  war, 
it  stands  thus :  Considered  as  the  fine  of  Robert,  it  is  void  for  want  of  freduJd ;  it 
being  settled  beyond  all  doubt,  that  a  fine  by  tenant  for  years  operates  nothing,  and 
is  absolutely  void :  And  considered  as  [356]  the  fine  of  Fleetwood,  it  is  equally  so  for 
wiant  of  a  freehold  in  him ;  it  being  equally  clear,  that  none  can  levy  a  fine  but  he  *i« 
has  a  freehold  in  possession. 

After  hearing  counsel  on  this  writ  of  error,  it  was  proposed  to  adc  the  judges  tbeir 
opinions  on  the  two  following  questions ;  viz.  1.  "  Whether  the  remainder  limitad  to 
the  first  son  of  Euseby  Dormer,  was  good  in  its  original  creation,  or  not  J  2.  If  good 
whether  it  was  wdl  barred  by  the  fine  levied  by  Mr.  Justice  Dormer,  and  his  «« 
Fleetwood  Dormer,  and  the  recovery  suffered  by  the  said  Fleetwood  Dewmerr 
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The  judges  having  taken  time  to  consider,  the  lord  chief  justice  of  the  court  of 
common  pleas  acquainted  the  house,  "  That  the  judges  had  considered  the  said 
questions,  and  though  they  all  agreed  in  opinion,  yet  as  this  cause  was  elaborately 
spoken  to  by  the  counsel  at  the  bar,  it  was  apprehended  their  lordships  might  expect 
the  judges  should  give  their  reasons,  as  well  as  their  opinions:"  And  accordingly,  the 
lord  chief  justice  delivered  the  reasons  of  the  judges  at  large,  with  their  unanimous 
opinions  upon  the  points  of  law  to  them  proposed. 

Whereupon,  it  was  ordbrbd  and  aojudgbd,  that  the  judgement  given  in  the  court 
of  king's  bench  should  be  affirmed,  and  the  record  remitted :  And  it  wa«  further 
ORDBBKD,  that  the  plaintiffs  in  error  should  pay  to  the  defendant  in  error,  £10  for  his 
costs.     (Jour.  vol.  25.  pp.  602.  605.) 


Case  2. — Earl  of  Shelbttrne,  and  another, — Appellants;  Nicholas  Biddulph, — 

Respondent  [9th  May  1748]. 

[Mews'  Dig.  vii.  33,  viii.  821.] 

The  operation  of  a  fine  levied  by  a  tenant  in  tail,  who  has  tlie  immediate 
reversion  in  fee  in  himself,  is  to  meirge  the  estate  tail,  and  bring  the  reversion 
in  fee  into  immediate  possession,  by  which  means  it  will  become  liable  to  the 
incumbrances  of  all  those  who  were  seised  of  it.  Therefore  where  A.  settled  his 
estate  to  himself  for  life,  remainder  to  B.  his  eldest  son  in  tail-male;  remainder 
to  C.  his  youngest  son,  in  like  manner ;  remainder  to  his  own  right  heirs ;  B. 
being  in  possession,  granted  leases,  with  covenants  for  a  perpetual  renewal, 
and  afterwards  died  without  issue.  C.  the  remainder-man  entered  and  levied 
a  fine,  the  usee  of  which  were  declared  to  himself  in  fee.  It  was  held  that  G. 
was  bound  to  a  performance  of  B.'s  covenants  in  the  leases. 

JuDGBUKNT  of  tihe  Irish  Court  of  Exchequer  affirmed. 

Covenants  for  the  perpetual  renewal  of  leasee  are  considered  as  real  agree- 
ments, and  go  with  the  land ;  and  will  therefore  aSect  even  the  legal  interest 
of  all  those  who  take  the  estate,  with  notice  of  these  leases  and  covenants. 

See  Cruise  on  Fines,  and  Symondt  v.  Cudmore,  1  Show.  370 :  1  Salk.  338 : 
3  Salk.  335:  4  Mod.  1:  12  Mod.  32:  Garth.  257:  Skin.  284,  317,  328:  Holt. 
666  :  1  Freem.  503. 

This  case  ought  to  have  beon  classed  under  the  head  of  Fines. 

[367]  Charles  Lord  Shelbume^  elder  brother  of  the  appellant  the  Earl,  being 
entitled  to  the  inheritance  of  the  lands  of  Logamarley,  otherwise  Annasclan  and 
Ballyngown,  in  the  King's  County,  subject  to  the  dower,  or  some  interest  for  life  of  his 
nether  Elizabeth  Lady  Dowager  Shelburne;  he,  together  with  his  said  mother,  by 
indenture  dated  the  7th  of  December  1692,  granted  and  demised  the  said  lands  to 
BEenry  Salmon,  his  heirs  and  assigns,  for  Uie  lives  of  the  said  Henry  Salmon,  Henry 
Salmon  the  younger,  his  son,  and  Robert  Button ;  at  Uie  rent  of  £10  a  year  for  the 
irst  three  years,  and  £15  a  year  for  the  residue  of  the  time:  And  Lady  Dowager 
Shelburne  and  Lord  Charles  thereby  covenanted  with  Henry  Salmon,  the  lessee,  his 
txecutors,  administrators,  and  assigns,  that  if,  upon  the  death  of  either  of  the  lives 
tamed  in  the  lease,  the  said  Henry  Salmon,  his  executors,  administrators,  or  assigns, 
ihould  be  inclined  to  name  a  new  life  in  the  place  of  him  so  dying,  they  would,  upon 
■equest,  perfect  a  lease  of  the  lands  for  a  new  life,  under  the  same  rents  and  covenants 
n  the  then  lease ;  provided  that  the  said  Henry  Salmon,  his  executors,  administrators, 
>r  assigns,  should  pay  £15  in  consideration  of  such  renewal,  within  three  months  next 
bfter  such  death,  to  the  said  Lady  Dowager  Shelburne  and  Lord  Charles,  their  ezecu- 
ors,  administrators,  or  assigns,  or  either  of  them. 

Thi^  lease,  by  assignment,  became  afterwards  vested  in  Nicholas  Biddulph,  the 
•espondent's  grandfather,  to  whom  the  said  Charles  Lord  Shelburne  by  indenture, 
[ated  the  25Ui  of  Octobeo-  1694,  also  granted  the  towns  and  lands  of  Rathrobbin, 
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Curragh,  and  Bredagh,  with  other  lands  lying  in  the  barony  of  Ballyboy,  in  the  Eiif  i 
County,  to  hold  to  him,  his  heirs  and  assigns,  for  the  lives  of  Charity  Biddulpk.  t^ 
of  Nicholas  the  lessee,  Francis  Biddulph  his  son  and  heir,  (father  of  the  respondati, 
and  Alice  Biddulph,  eldest  daughter  of  Nicholas  the  lessee,  and  the  life  of  the  surrimi 
and  survivor  of  them,  and  for  and  during  the  life  and  lives  of  such  person  or  penoo, 
as  by  virtue  of  ihe  said  deed  should,  from  time  to  time,  successively  and  for  enrtc 
added  thereto,  at  the  yearly  rent  of  £80  10s.  6d.  for  the  first  six  years,  and  theyesrir 
rent  of  £103  Ss.  lOd.  for  the  remainder  of  the  term.  And  there  was  a  covenactc 
the  part  of  Charles  Lord  Shdburne,  his  heirs  and  assigns,  for  a  perpetual  renenJ  i 
this  lease,  by  insefrting  a  new  life,  in  the  room  and  stead  of  every  life  which  aiwdd 
fail,  from  time  to  time,  upon  the  lessee,  his  heirs  or  assigns,  paying  half  a  year's  nn 
(according  to  the  respective  reservations  therein  contained,  for  that  half  year  vherei 
such  life  should  so  cease  or  fail)  over  and  above  the  annual  rent  reeerred,  <d 
nominating  a  new  life  within  twelve  months  after  tlie  failure  of  each  of  the  liv«s  tha 
in  being,  or  to  be  afterwards  nominated.  And  Nicholas  Biddulph  thereby  covenuui 
for  himself,  his  heirs  and  assigns,  to  pay  to  the  said  Lord  Shelburne,  his  heirs  ui 
assigns,  from  time  to  time,  upon  failure  of  every  person  for  whose  life  the  lease  skooU 
be  hdd,  half  a  year's  rent  above  the  reserved  rent,  within  twdve  months  after  [3H! 
the  failure  of  every  such  life :  And  if,  upon  failure  of  any  life,  he,  his  heirs  or  assigu. 
should  not  pay  the  fine  within  the  twelve  months,  and  nominate  another  life,  it  sfaodd 
be  lawful  for  the  Lord  Shelburne,  his  heirs  and  assigns  from  thenceforth  for  ever,  ts 
refuse  to  add  any  other  life  in  the  lease;  and  after  the  failure  of  the  lives  then  ii 
being,  the  lease  should  determine.  And  the  lessee  also  covenanted  to  lay  out,  witUci 
six  years,  £100  in  building  a  good  farm-house  and  out-houses  on  the  premises;  ui 
within  the  same  term  to  inclose  one  acre,  and  plant  it  with  fruit  trees ;  and  to  piiat, 
at  least,  1000  trees  of  oak,  ash,  or  elm ;  and  sufficiently  to  ditch  and  quickset  alltte 
meres  and  bounds  of  the  premises,  and  to  maintain  and  keep  the  houses  and  io- 
provements  in  good  repair.  And  a  letter  of  attorney  was  inserted  in  this  leaw  fw 
livery  of  seisin,  which  appears  to  have  been  delivered  accordingly. 

Charles  Lord  Shelburne,  by  another  indenture,  dated  the  10th  of  October  1693, 
also  granted  and  demised  to  the  same  Nicholas  Biddulph,  but  by  the  mistaken  sinuoBt 
of  Bidwell,  the  lands  of  Cullymore,  in  the  said  barony  of  Ballyboy,  and  King's  Countr; 
to  hold  to  him,  his  heirs  and  assigns,  for  the  lives  of  Nicholas  tiie  lessee,  and  Charitr 
his  wife,  who,  by  mistakei,  was  called  Dorothy  Bidwell,  and  Francis  BiddulpL  ti» 
respondent's  father,  therein  also,  by  mistake,  called  Francis  Bidwell,  eldest  son  of  the 
said  Nicholas,  and  of  the  longer  liver  of  them,  subject  to  a  rent  of  £10  parable  htH 
yearly,  free  from  taxes.  And  in  this  lease  there  were  the  like  covenants,  as  in  the 
last  mentioned  lease,  for  a  perpetual  renewal,  on  payment  of  a  fine  of  half  a  year's 
rent,  and  on  the  nomination  of  a  new  life,  within  twelve  months  after  failure  of 
each  life  in  the  lease,  or  which  should  afterwards  be  nominated.  And  on  this  lesse 
there  likewise  appears  to  have  been  livery  of  seisin ;  and  the  appellant,  Henry  Earl  ci 
Shelburne,  was  a  subscribing  witness  thereto. 

Nicholas  Biddulph,  in  confidence  of  enjoying  the  benefit  of  these  leases,  and  n(K  h 
the  least  suspecting  the  title  of  Lord  Charles,  or  his  power  to  grant  such  leases,  laid 
out  very  great  sums  of  money  in  the  improvement  of  the  several  estates  therebr  de- 
mised, and  constantly  paid  the  several  rents  reserved  thereon  to  Charles  Laord  iSiet 
bume  during  his  life,  and  afterwards  to  the  appellant  the  Earl. 

Charles  Lord  Shelburne  died  in  April  1696,  without  issue  and  intestate  ;  and  npisi 
his  death,  Henry  Earl  of  Shelburne,  his  brother  and  heir,  possessed  his  personal  estate, 
and  became  entitled  to  several  estates,  of  the  yearly  value  of  £1000  and  upward*.  <rf 
which  Lord  Charles  died  seised  in  fee  simple,  and  which  descended  to  the  Earl  at  kt 
brother  and  heir  at  law.  And  he  claiming  title  to  the  inheritance  of  the  several  estate 
comprised  in  tlie  before  mentioned  leases,  (subject  to  the  jointure  estate  of  tk 
Dowager  Lady  Shelburne,  in  part  of  the  lands),  received  the  rents  reserved  upon  tlie* 
leases  from  time  to  time,  as  they  became  due;  and  in  Easter  term,  1697,  the  EiH 
levied  a  fine  with  proclamations,  of  the  said  demised  estates. 

[369]  Afterwards,  by  indentures  of  lease  and  release,  dated  the  loth  and  l€thil 
April  1697,  in  consideration  of  a  marriage  then  intended,  and  which  afterwards  tocl 
effect,  between  the  Earl  and  Arabella  Boylp,  and  of  her  portion ;  Lady  Shelbin-ne  ai 
the  Earl  limited  and  conveyed  the  estates  comprised  in  the  said  leases,  and  the  ctbi' 
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«8tatee  which  had  descended  to  the  Earl,  as  heir  of  hia  brother,  to  the  use  of  the  Earl 
and  his  heirs,  till  the  marriage;  and  after  the  marriage,  (subject  to  the  jointure 
«8tate  of  the  Lady  Dowager  Shelburne,  in  part  of  the  lands  in  the  King's  County,  »nd 
to  a  term  of  years  therein  created,  in  trustees,  for  securing  a  rent«harge  of  £300 
per  ann.  to  Arabella  Boyle,  afterwards  Countess  of  Shelbume,  for  her  separate  use), 
to  the  use  of  the  appellant^  the  Earl  of  Shelbume  for  life,  without  impeachment  of 
-waste;  with  remainder,  as  to  part  of  the  lands,  to  Arabella  Boyle  for  life,  for  her 
jointure;  with  remainder,  as  to  the  whole,  to  the  first  and  other  sons  of  the  appellant 
"the  Earl,  on  the  body  of  the  said  Arabella  in  tail  male ;  with  remainder  to  the  appel- 
lant the  Earl  and  his  heirs.  In  which  release  there  was  a  power  reserved  to  the 
Earl,  after  the  death  of  the  Lady  Dowager,  (who  died  soon  after),  to  make  leases  of 
the  premises;  and  to  his  then  intended  wife,  the  Countess  of  Shelbume,  after  his 
decease,  to  make  leases  of  such  part  as  was  contained  in  her  jointure,  for  21  years  or 
three  lives,  at  the  beet  improved  yearly  value.  And  a  covenant  was  therein  contained, 
that  the  Earl  was  then  seised  of  an  absolute  estate  of  inheritance  in  fee  simple,  and 
had  power  to  grant  and  limit  the  estates  according  to  that  deed ;  and  that  the  premises 
should  be  and  remain  to  and  for  the  several  uses  and  estates  therein  limited  and 
appointed,  and  should  be  held  and  enjoyed  accordingly,  freed  from  all  former  in- 
cumbrances ;  otlier  than  and  except  the  several  leases  then  in  being  thereof,  under  the 
several  rents  thereon  respectively  reserved. 

Nicholas  Biddulph,  after  the  deatii  of  Charles  Lord  Shelbume,  continued  in  quiet 
possession  of  the  said  leasehold  estates,  and  duly  paid  his  rents  to  the  appellant  the 
£arl,  till  March  1702,  when  he  died  intestate,  leaving  the  before  named  Francis  Bid- 
dulph, his  son  and  heir,  an  infant  of  the  age  of  twelve  years;  who  thereupon  became 
entitled  to  the  said  several  leasehold  estates,  as  special  occupant ;  and  Charity  Bid- 
dulph, his  widow,  as  guardian  to  her  son  FVancis,  before  any  rent  became  due,  in 
pursuance  of  the  covenant  in  the  lease  of  the  lands  of  CuUymore,  within  twelve  months 
after  the  death  of  Nicholas  Biddulph,  tendered  the  fine  due  on  his  death,  and 
nominated  John  Biddulph  the  younger,  another  son  of  the  said  Nicholas  Biddulph,  as 
the  life  to  be  inserted  in  the  lease  in  his  stead,  and  demanded  a  renewal  of  that  lease, 
according  to  the  covenant.  And  Alice  Biddulph,  one  of  tiie  lives  named  in  the  lease 
of  the  lands  of  Rathrobbin,  dying  in  December  1735,  Francis  Biddulph,  witliin 
twelve  months  after  her  death,  named  the  respondent  as  the  life  to  be  inserted  in 
that  lease  in  her  stead,  and  tendered  the  fine  due  upon  her  death,  together  with  all 
arrears  of  rent,  to  Andrew  Kennedy,  the  Earl's  agent  in  Ireland,  (his  Lordship  being 
then  in  £ng-[360}-Iand),  and  demanded  a  renewal  of  that  lease,  according  to  the 
covenant. 

Francis  Biddulph,  the  respondent's  father,  upon  the  respondent's  marriage  with 
Patience  CoUey,  by  indentures  of  lease  and  release,  dated  the  25th  and  26th  of  April 
1736,  in  consideration  of  the  marriage  and  portion,  conveyed  all  the  leasehold  estates 
before  mentioned  to  the  use  of  the  respondent  for  life,  with  several  remainders  over. 
And  the  respondent  having  become  entitled  to  these  estates  under  this  settlement,  and 
the  appellant  the  Earl  soon  after  coming  into  Ir^and,  the  respondent  waited  upon 
his  Lordship,  and  again  applied  for  a  renewal  of  the  said  several  leases,  and  named 
the  life  of  John  Biddulph  to  be  inserted  in  the  place  of  the  said  Nichdias,  the  re- 
spondent's grandfather,  in  the  lease  of  the  lands  of  CuUymore,  in  pursuance  of  the 
nomination  before  made  by  Charity  Biddulph,  the  respondent's  grandmother,  and 
named  his,  the  respondent's  own  life,  to  be  inserted  in  the  lease  of  the  lands  of  Rath- 
robbin, in  the  place  of  Alice  Biddulph ;  and  he  likewise  named  his  own  life  to  be 
inserted  in  the  lease  of  the  lands  of  Logamarley,  in  the  stead  of  Henry  Salmon,  who 
was  then  also  dead ;  and  the  respondent,  at  the  same  time,  tendered  to  the  Earl  the 
several  fines  which  had  become  due  upon  the  several  deaths  before  mentioned,  together 
with  all  arrears  of  rent ;  but  the  appellant  the  Earl,  though  he  had  constantly  received 
the  rents  reserved  upon  these  leasee  from  the  respondent,  and  his  father  and  grand- 
father, and  had  never  questioned  their  validity,  yet  absolutely  refused  to  accept  the 
fines,  or  execute  any  renewals  of  the  leases ;  alledging,  that  Charles  Lord  Shelburne, 
the  lessor,  being  only  tenant  in  tail  of  the  demised  lands,  under  a  settlement  made  in 
the  year  1679,  and  having  never  levied  any  fine  or  suffered  any  recovery  thereof,  had 
no  power  to  make  any  such  leases ;  and  that  he,  the  appellant,  having,  by  his  fine  and 
settlement  in  1697,  conveyed  the  estates  which  he  became  entitled  to  upon  the  death  of 
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Lord  Charlee,  to  the  use  of  himBelf  for  life,  with  remainder  to  hit  fim  mi  iitL^  I 
which  the  inheritance  was  then  vested  in  the  other  appellant  tlie  Lord  Doskainii { 
was  not  bound  by  the  before  mentioned  covenants,  nm-  was  aUeto  eieciittc;«.| 
renewals  to  the  respondent.  ■ 

The  respondent  thereupon,  in  July  1736,  exhibited  his  bill  in  theeourtofe 
in  Ireland,  against  the  appellants ;  stating  the  said  several  leases,  and  histitkfti 
and  the  several  tenders  made  on  the  dropping  of  the  respective  lives  aboTe  mffik 
and  praying,  that  the  appellant  Earl  Henry  might  be  compelled  to  execmei 
of  the  said  leases,  according  to  the  covenants  therein  contained,  on  paymeDtofu^ 
respective  fines ;  or,  that  the  respondent  might  have  a  compensation  out  of  tbenid 
personal  assets  of  the  said  Charles  Lord  Sh^bume,  deceased. 

The  appellant  the  Earl,  in  July  1737,  put  in  his  answer  to  this  bill,  mdii 
stated  the  settlement  in  1679 ;  and  admitted,  that  his  brother  Lord  Charietdied 
of  several  estates  in  fee ;  one  of  which  was  of  the  yearly  value  of  £866  13*.  4i^ 
another  of  £148  per  ann.  which  estates  had  descended  to  him  as  [361]  I 
heir  of  Lord  Charles ;  and  he  further  stat^,  that  soon  after  the  death  of  Lord  C 
by  indentures  of  lease  and  release,  dated  the  15th  and  16th  of  April  1697,1 
settlement  made  upon  his  intermarriage  with  the  countess  his  wife,  in  oonndi 
of  the  said  marriage,  and  of  her  marriage  portion,  all  the  said  lands,  subject  t 
estate  for  life  of  the  Lady  Dowager  Shelburne,  were  limited  to  the  uses  before^ 
whereby  he  was  made  tenant  for  life,  with  a  remainder  in  tail,  which  was  thai  ^ 
the  other  appellant  Lord  Dunkerron.     The  Earl  then  admitted,  that  there  venl 
covenants  and  clauses  in  the  settlement,  in  relation  to  the  leases  in  being  of| 
estates,  as  beforci  mentioned;  that  he  had  refused,  and  still  did  refu8e,torefie*l 
said  leases;  and  insisted,  that  he  was  not  obliged  to  do  so,  in  regard  he  did  note 
under  his  brother  Lord  Charles,  and  therefore  did  not  take  the  estate,  subject  to  I 
leases  or  incumbrances  made  by  him;  who,  he  insisted,  had  no  power  to  nikee 
leases  with  such  covenants  of  renewal  as  aforesaid ;  and  admitted,  that  he  hsdli 
a  fine  of  the  premises  in  Easter  term  1697,  but  that  he  had  suffered  no  recorerr. 

Exceptions  having  been  taken  to  this  answer,  the  Earl,  on  the  4tli  of  Fel 
1739,  put  in  a  further  answer ;  and  therel^  admitted,  that  he  had,  ever  since  the  d 
of  Lord  Charles,  accepted  the  rents  payable  by  the  said  leases;  being  advised tliitt! 
leases  wera  during  tlie  continuance  of  any  of  the  lives  for  which  they  were  origii' 
granted,  good  and  valid  against  him. 

The  cause  being  at  issue,  witnesses  examined,  and  publication  dulj  pun.  ^ 
came  on  to  be  heard  on  the  I7th  and  20th  of  November  1746;  when  the««« 
declared  their  opinion,  tliat  the  reppondrait  was  entitled  to  renewals  of  the  tbrt 
leases  in  the  pleadings  mentioned,  according  to  the  covenants  in  the  said  reopen* 
leases,  upon  payment  of  the  rent  and  arrears  and  fines,  with  interest;  and  theiww 
decreed,  that  it  should  be  referried  to  the  chief  remembrancer,  to  state  an  sawiri  of 
what  was  due  to  the  appellant  Earl  Henry,  for  the  rent  and  arrears  on  the  aid » 
spective  leases,  and  also  for  the  respective  fines,  with  interest  from  certain  tiiMi 
in  the  decree  mentioned,  after  the  death  of  the  several  lives  on  which  reoewils «« 
claimed ;  and  that  upon  payment  of  such  rents,  arrears,  and  fines,  with  int«n* 
leases  should  be  respectively  granted  by  the  app^lants,  for  the  lives  in  the  bill  ■»■ 
tioned,  according  to  the  covenant  of  renewal  for  ever ;  on  which  account,  all  p*"*" 
were  to  have  all  just  allowances ;  and  if  any  matter  appeared  difScult,  the  rmOi- 
brancer  was  to  report  the  same  specially :  And  it  was  decreed,  that  the  Lord  Dbub"* 
should  have  his  costs  from  the  respondent,  who  was  to  recover  the  same,  tog**!*''  «itt 
his  own  costs,  from  the  appellant  the  Earl. 

From  this  decree  the  present  appeal  was  brought ;  and  on  behalf  of  the&fl*'"" 
it  was  argued  (D.  Ryder,  R.  Wilbraham),  that  tenant  in  tail  at  law,  indepwi* 
of  the  statute  of  32  Hen.  VIII.  had  no  right  to  make  a  lease  absolutely  to  bindtb 
issue  in  tail,  ajid  much  less  the  remainder-man ;  and  that  even  by  that  statma  i 
tenant  in  tail  has  no  [362]  power  to  grant  leases  to  bind  those  in  remainder;  »* 
therefore  the  leases  in  question  were  absolutely  void  as  against  the  appellant  l" 
Henry,  who  did  not  claim  under  Lord  Charles,  or  as  issue  in  tail,  but  as  remaiad" 
man.  .     , 

It  might  be  objected,  that  Lord  Charles,  who  granted  the  leases,  was  twiant  m  tw 
with  remainder  to  the  Earl  in  tail,  and  a  reversion  to  Lord  Charles  in  fee;  that  then 
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rvf-e  not  only  the  estate  tail  waa  bound,  but  the  reversion  also;  and  as  Uie  Earl  had  bj 
■l^:e  destroyed  the  estate  tail,  in  order  to  acquire  an  absolute  power  over  the  estate, 
«».*  prior  grants  of  Lord  Charles  should  take  place  of  amj  subbequent  uses  by  Earl 
nry,  and  would  therefore  bind  the  estate  in  his  hands.  But  to  this  it  was  answered, 
I'J  it  the  estate  tail  out  of  which  the  leases  first  axose  being  spent,  and  the  Earl  not 
Ff::>.iming  under  it,  but  by  a  distinct  limitation  to  himself  in  tail  male,  his  fine  could 
!>-.- 1  let  in  Lord  Charles's  leases  upon  that  estate,  which  came  in  lieu  of  the  Earl's 
-.-.ate  tail;  nor  could  it,  by  consolidating  the  two  estates,  let  them  in  upon  the  re- 
.:t:-  rsion ;  both  because  the  Earl  acquired  a  new  estate,  and  because  the  uses  of  the  fine 
iv.re  never  declared  to  him  in  fee,  but  directly  to  the  usee  of  the  settlement ;  by  which, 
f^_  consideration  of  his  own  marriage,  the  Earl  had  an  estate  for  life  only,  with  re- 
311,'  under  to  his  first  son,  the  other  appellant ;  and  these  estates  arose  and  were  granted 
.^  t  of  the  estate  tail  which  the  Earl  had  before  the  fine,  and  not  out  of  the 
;-  rersion.  But  eveii  if  the  fine  did  let  in.  the  leases,  the  most  that  could  be 
, :  aisted  on  was,  that  it  let  them  in  during  t^e  continuance  of  those  leases  only,  and 
^!.  uld  not  extend  to  leases  not  them  in  being:  For  there  could  be  no  ground  of  equity 
;.'  carry  it  fartiier,  and  make  the  fine  give  them  a  greater  benefit  than  the  law  gives 
^  .em;  which  is  the  mere  legal  effect  of  an  act  done  for  another  purpose,  and  by 
'.  cident  only  turns  to  their  benefit,  without  aaiy  precedent  right  to  it,  or  any  con- 
^^  deration  for  it ;  and  therefore,  with  respect  to  liie  respondent,  totally  voluntary. 

It  might  also  be  objected,  that  in  the  settlement  made  by  Earl  Henry  there  was  an 

.  x^tion  of  the  leases ;  and  consequently  this  must  establish  thean,  and  every  covenant 

'   I  them.     To  this  it  was  answered,  that  Earl  Henry  at  that  time,  which  was  very 

:  lOn  after  the  death  of  his  brother,  had  no  notice  of  these  leiases ;  but  there  being 

'any  upon  the  estate,  it  was  a  prudent  caution  in  the  covenant  against  incumbrances, 

>  except  the  leases ;  by  which  however  nothing  more  was  intended,  than  to  secure 

' "»  covenantor  against  any  breach  of  covenant,  or  any  loss  or  damage  that  might  ensue 

'  lerefrom.     But  there  could  be  no  ground  for  insisting,  that  the  exoeiption  in  tlie 

; '  ivenant  should  establish  or  confirm  the  leases,  any  otherwise  than  so  far  as  they  were 

-'  ood  and  available  in  law ;  and  much  less  that  the  respondemt,  or  those  under  whom  he 

Aimed,  who  were  no  parties  to  the  settlement^  nor  gave  any  consideration  for  this 

enefit,  had  a  right  to  come  into  a  court  of  equity,  to  have  the  benefit  of  this  exception, 

r  any  supposed  agreement  implied  in  it,  in  their  favour. 

[363]  As  to  the  alternative  relief  prayed  by  the  bill,  of  eithep  a  specific  per- 
irmance,  or  a  satisfaction  out  of  the  personal  or  real  assets  of  Lord  Charles ;  it  was 
aid,  that  if  the  respondent  was  entiUed  to  any  satisfaction,  it  must  be  by  way  of 
images  for  non-performance  of  the  covenants ;  which  is  a  matter  triable  merely  at 
»w,  because  a  court  of  equity  cannot  assess  damages.  And  as  Earl  Henry  had  con- 
eyed  all  the  freehold  promisee  by  lease  and  release  in  1697,  which  was  before  the  act 
'f  3  and  4  of  William  and  Mary,  for  preventing  fraudulent  alienations ;  and  before 
kny  suit  was  commenced  for  non-performance  of  the  covenants  for  renewal ;  it  was 
apprehended,  that  the  appellants  were  not  now  liable  to  any  suit  or  action,  on  account 
>f  the  real  assets  which  descended  to  them  from  Lord  Charles.  The  whole  estate  which 
lesoended  to  Earl  Henry  was  settled  upon  the  appellant  Lord  Dunkerron,  who  was  a 
purchaser  for  a  valuaUe  consideration,  and  consequently  he  could  not  be  charged. 
Besides,  it  did  not  appear  that  any  consideration  was  paid  to  Lord  Charles  upon 
granting  these  leases ;  the  sums  said  to  be  laid  out  upon  tie  premises  wep-e  small,  and 
aot  more  than  might  have  been  laid  out  by  a  tenant  for  three  lives ;  and  therefore,  the 
respondent  had  no  merit  or  pretence  to  be  relieved  in  equity  on  that  account. 

On  the  other  side  it  was  contended  (W.  Murray,  T.  Clarke),  that  by  the  fine  which 
Earl  Henry  levied  in  1697,  the  estate  tail  limited  in  remainder  to  him  by  the  settle- 
ment of  1679,  was  barred  and  extinguished,  in  the  same  manner  to  all  intents  and 
purposes  as  if  he  was  dead  without  issue;  and  the  reversion  in  fee,  which  descended 
to  him  as  heir  of  Lord  Charles,  immediately  took  effect  in  possession  ;  and  as  the  new 
uses  in  the  marriage  settlement  of  1697,  arose  out  of  that  reversion  in  fee,  they  were 
therefore  subject  to  all  antecedent  incumbrances  and  engagements  which  could  affect 
that  reversion.  That  as  this  reversion  in  fee,  after  it  had  taken  effect  in  possession 
by  means  of  the  fine,  was  specifically  bound  by  the  covenants  for  perpetual  renewal; 
and  as  such  covenants  are  considered  as  real  agreements,  and  go  with  the  land,  so 
th^  are  in  their  nature  proper  for  a  specific  performance;  and  will  in  equity  affect 
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the  legal  interat  of  aO  thoae  wtio  take  the  eitote  with  DOtiee  of  dwm.  That  all  tka 
daiming  ander  the  aetdement  of  1697,  had  notice  of  these  leasee  mad  corenaati,  mi 
were  a«  much  bound  faj  an  eqtiitaUe  lien  upon  the  laada,  am  Eaxl  Etemy  hinell: 
eapeciallj  in  faroor  of  leasees  who  had  made  rtry  great  imprormaents.  an^  vas 
therefore  to  be  considered  as  purchaaors  of  the  right  of  renewaL  That  the  appdlH 
the  Earl,  was  abaolutdy  bound  bv  the  warrantr  and  aaaets  of  hia  brother  Lori 
Charles,  even  before  the  fine  lerieid,  and  could  not  have  entered  and  a-roided  tk 
leases  daring  the  legal  extent  of  them,  bj  reaaon  of  ancfa  wairantj  and  asaets:  Bit 
if  the  Earl,  notwithstanding  the  warranty,  and  before  lOTying  the  fine.  eonM  hm 
entered  on  the  landa  and  avoided  the  leaaes :  the  kaaeea  would  hare  been  dearir  » 
titled  under  the  corenants  to  hare  received  a  satisfaction  for  their  duna^ea  oat  oi  it 
real  assets  of  Lord  Charles  descended  to  him.  which  were  then  in  his  poaeeaaion.  sd 
[364]  abundantly  more  than  sufficient  to  have  satisfied  such  damages.  The  right  tk» 
fore,  which  the  lessees  had  gained  by  the  fine  letting  in  the  reversion,  and  giving  tha 
a  specific  remedy  upon  it,  was  such  an  advantage  as  a  court  of  eqnity  ought  to  enfont 
by  its  decree ;  as  much  as  if  Lord  Charles  had  died  Beiaed  of  an  immediate  estate  in  fee 
simple  of  the  leasehcJd  premises  in  question.  That  the  defence  made  hy  the  Eui 
against  the  respondent's  receiving  a  satisfaction  outrof  the  real  assets  of  Lord  C1)ari& 
was  most  inequitable ;  as  it  tended  to  deprive  the  respondent,  who  -was  a  fair  pv- 
chasor,  of  the  benefit  of  his  lease  and  covenants,  by  an  act  of  the  Earl  himself;  via 
besides  the  profits  received  from  his  brother's  estates,  had  also  reoeiTed,  in  the  portica 
of  his  wife,  a  consideration  for  the  alienation  of  his  brother's  amwta  by  the  aettkncu. 
And  with  respect  to  Lord  Dunkerron,  no  incumbrance  was  brought  I7  thia  deem 
upon  the  estate  which  he  derived  under  his  father's  settlement,  bat  what  appeared, 
from  the  express  exception  in  that  settlement,  to  be  intended  as  a  charge  upon  it.  b 
was  therefore  hoped,  that  the  decree  would  be  affirmed,  and  the  appeel  diamiaaed  vitt 
costs. 

After  hearing  counsd  on  this  appeal,  the  following  question  was  put  to  lit 
judges;  viz.  "  Whetiier  by  the  fine  levied  hy  the  appeUant  the  Earl  ot  Shelbume^  ii 
Easter  term  1697,  the  reversion  in  fee  of  the  estate  in  question  was  let  in.  subject  to 
the  leasee  in  question  made  by  Charles  Lord  Shelbume,  and  the  oovenantB  thenii 
contained  for  a  perpetual  renewall  "  And  the  lord  chief  justice  of  the  kingr'a  faeaek 
having  delivered  the  unanimous  opinion  of  the  judges  to  this  effect,  viz.  "  Thattk 
leases  for  lives  now  in  being  were  good  and  effectual,  as  being  served  out  of  tie 
reversion  in  fee  which  Lord  Charles  had  when  he  made  them,  and  which  was  now  it 
Lord  Henry;  and  that  the  covenants  for  renewal  were  binding  on  Lord  Hennr,  a»» 
lien  on  the  same  reversion,  which  he  had  let  in  by  barring,  discharging,  and  extingiiiib- 
ing  his  estate  tail :"  It  was  obdxbbd  and  adjudqid,  that  the  appeal  should  be  di» 
missed,  and  the  decree  therein  complained  of  affirmed ;  and  that  the  appellant,  Ite 
Earl  of  Shelburne,  should  pay  to  the  respondent  £100  for  his  costs,  in  reelect  td  tlw 
said  appeal.     (Jour.  vol.  27,  p.  226.  231.) 


RENTS. 

[366]  Case  1. — Thomas  Dyke,  and  others, — Appellants;  Bishop  of  Bath  & 

Wells, — ResponderU  [27th  May  1715]. 

[Mews'  Dig.  V.  1269.] 

A  manor  belonging  to  a  bishop's  see  was  usually  leased  out  for  lives,  at  a  rait 
of  £49  38.  4d.  One  of  the  bishops,  on  renewing  this  lease,  excepted  the  d^ 
meenes,  which  were  of  the  value  of  £32  lis.  Id.  but  he  reserved  the  full  ancieet 
rent  of  £49  Ss.  4d.  This  bishop,  however,  accepted  a  rent  of  £16  12s.  3i 
being  the  proportion,  after  deducting  for  the  demesnes,  in  full  of  the  whok 
reserved  rent.  This  acceptance  will  not  bind  his  successor,  who  is  entitled  t> 
the  full  rent  reserved  by  the  lease. 

Dbcrbb  of  the  Court  of  Exchequer  affibmbd. 

The  respondent  was  seised,  jure  epitcopatiit,  of  the  manor  of  Bockland.  in  tba 

1136 


Digitized  by 


Google 


DYKE  V.  BATH  AND  WELLS  (bISHOP  OF)  [1715]  VI  BROWN. 

:ount7  of  Somerset,  congistiug  partly  of  leaseiiold  lands,  called  demetnes,  or  over- 
andB,  and  partly  of  copyhold  lands ;  and  anciently,  the  whole  manor,  both  demesnes 
ind  copyholds,  were  granted  by  the  bishops  of  the  see  to  lords  farmers,  in  trust  for 
he  tenants  thereof,  for  21  years,  or  three  lives;  and  these  tenants  held  tiieir  estates, 
imder  several  and  distinguished  rents,  amounting  in  the  whole  to  £49  3s.  id.  per 
mnum. 

In  1619,  Dr.  Arthur  Lake,  the  then  Bishop  of  Bath  and  Wells,  designing  to  ad- 
ranoe  the  revenues  of  his  bishoprick,  refused,  on  renewing  the  lease  of  the  manor,  to 
lemise  tlie  whole,  as  had  been  uBually  done;  and  excepted  thereout  all  the  demesnes 
>r  leaseholds,  being  of  the  ancient  yearly  rent  of  jC32  lis.  Id.  but  of  the  improved 
ralue  of  :£500  per  annum,  and  upwards ;  and  yet  he  reserved,  in  the  new  lease,  the 
full  ancient  rent  of  £49  38.  4d.  He  declared  however,  that  this  reservation  wac  only 
nade,  to  prevent  any  question  which  might  arise  touching  the  validity  of  the  lease, 
in  case  less  had  been  reserved  than  the  full  old  rent;  and  therefore  he  agreed,  not- 
trithstanding  the  reservation,  to  accept,  and  did  accordingly  accept,  the  yearly  sum 
>f  £16  128.  3d.  which  was  the  proportional  part  of  the  rent,  for  and  in  respect  of 
the  copyholds,  exclusive  of  the  leaseholds,  in  full  satisfaction  and  discharge  of  the 
irhole  reserved  rent  of  £49  Ss.  4d. 

In  order  to  settle  the  estate  of  these  copyhold  tenanta,  and  that  they  might  not 
in  future  stand  chargeable  to  succeeding  bishops,  with  more  than  this  proportional 
rent  of  £16  12b.  3d.  two  bills  were,  by  the  advice  and  direction  of  Bishop  Lake, 
l>rought  into  parliament  in  the  18th  and  2lBt  years  of  James  I.  to  enable  the  bishop 
und  his  successors,  to  grant  leases  of  the  manors  with  the  above  exception,  reserving 
thereon  the  yearly  rent  of  £16  \28.  3d.  only;  but  the  ensuing  death  of  the  bibhop, 
tnd  the  then  situation  of  publick  affairs,  prevented  these  bills  from  being  passtcl. 

[366]  Dr.  Laud,  who  succeeded  Dr.  Lake  in  the  bishoprick,  by  an  instrument 
under  his  hand  and  episcopal  seal,  dated  the  2l8t  of  September  1627,  stating  ax,  large 
lihe  above  transaction  in  the  time  of  his  predecessor,  and  the  benefit  wJhich  had  ac- 
;rued  to  the  bishoprick  by  thia  seiverance  of  the  demesnes  from  the  copyholds ;  and, 
in  order  to  quiet  his  copyhold  tenants  and  their  families,  did  testify  and  declare, 
that  he  would  yearly  accept  the  said  sum  of  £16  128.  3d.  being  as  much  as  ought  to 
be  paid ;  and,  upon  receipt  thereof,  would  give  fuU  discharges  for  the  whole  £49 
Ss.  4d. ;  not  doubting,  hut  hit  successors  would  he  induced  likewise,  to  Itave  the  sante 
regard  to  the  copyhold  tenants,  by  not  exacting  the  whole  £49  3b.  4d.  but  would  be 
content  to  accept  the  said  £16  12s.  3d. ;  and  the  rather,  in  respect  no  prejudice:  did 
ftrise,  nor  any  diminution  of  rent  by  so  doing ;  but  the  full  rent  of  the  said  manor 
vould  be  payable  and  issuing  out  of  the  said  demesnes,  or  over-lands,  and  the  copy- 
hold tenemoats. 

The  several  successors  of  Bishop  Laud  in  this  see  executed  similar  declarations, 
respecting  the  rent  payable  by  these  copyhold  tenants,  because  the  full  rent  still  con- 
t^inued  to  be  reserved  upon  every  new  lease;  namely,  Bishop  Pierce^,  on  the  9th  of 
December  1662 ;  Bishop  Creighton,  on  the  8th  of  September  1671 ;  Bishop  Mew,  on 
the  3d  of  October  1682 ;  and  Bishop  Kidder,  on  the  10th  of  December  1698. 

Bishop  Kidder,  by  lease  dated  the  9th  of  December  1698,  demised  the  manor, 
with  the  exception  of  the  demesnes  or  over-lands,  to  the  appellants  for  three  lives, 
reserving  the  whole  rent  of  £49  3s.  4d. ;  but  he  nevertheless  accepted  the  proportional 
rent  of  £16  12s.  3d.  during  all  the  time  that  he  afterwards  continued  in  the  see. 

In  1703,  he  was  succeeded  by  the  respondent ;  who  was  thereupon  attended  with 
the  several  declarations  executed  by  his  predecessors  for  near  100  years  back,  and 
had  copies  thereof  left  with  him ;  but  he  refused  acceding  to  that  equitable  mode, 
and  insisted  on  being  paid  the  whole  rent  reserved  by  Bishop  Kidder's  lease;  which 
the  appellants,  not  tliinking  themselves  warranted,  as  trustees,  in  submitting  to; 
the  respondent,  in  Hilary  term  1710,  filed  his  bill  in  the  exchequer  against  th""  ap- 
pellants, to  recover  the  arrears  of  the  said  reserved  rent  of  £49  Ss.  4d.  and  to  compel 
tiiem  to  execute  a  new  counterpart  of  Bishop  Kidder's  lease ;  upon  a  suggestioii,  that 
the  former  counterpart  was  lost. 

Hereupon  the  appdlants,  on  behalf  of  themselves,  and  the  rest  of  the  copyholders 
of  the  said  manor,  exhibited  their  cross  bill,  to  be  relieved  in  the  premises ;  and  that 
the  bishop  might  be  compelled  to  execute  such"  a  declaration  as  his  predecessors  had 
done ;  and  that  they  might  be  quieted  in  the  enjoyment  of  their  copyholds,  on  pav- 
meut  of  Ihe  said  proportional  rent  of  £16  128.  3d. 

H.L  n.  1137  72 


Digitized  by 


Google 


VI  BBOWN.  DYKE  V.  BATH  AND  WELLS  (bISHOP  OF)  [1715] 

On  *b.e  11th  of  June  1713,  botli  causes  were  heard;  but  the  court  being  eqaaSj 
divided,  the  Lord  Chief  Baron,  and  Mr.  Baron  Burj,  for  the  app^ants,  and  Mr. 
Baron  Price,  and  Mr.  Baron  Banastre,  for  the  respondent,  no  decree  could  be  mtdt: 
And  [367]  tiierefore,  according  to  the  oourae  of  that  courts  the  causes  'w«re,  on  the 
11th  of  February  following,  heard  before  Sir  William  Wyndham,  the  then  chan- 
cellor, who  agreeing  in  opinion  with  the  Barons  Price  and  Banastre ;  it  vas  decreed, 
that  the  defendants  Dyke,  Eerstake,  and  Yenner,  should  forthwith  execute  and  deli-rer 
to  the  plaintiff,  a  counterpart  of  the  lease  then  in  being ;  and  come  to  an  acn  out 
with  him  before  the  deputy  remembrancer,  for  the  arrears  of  the  s&id  root  of  £Ai 
38.  4d.  which  should  be  due  at  the  time  of  executing  such  counterpart ;  and  that  the 
cross  bill  should  be  dismissed ;  but  that  no  costs  should  be  paid  by  either  pait>,  ii 
either  of  the  said  causes. 

From  this  decree,  the  defendants  appealed ;  insisting  (J.  Jekyll,  N.  LechmertV 
that  it  plainly  appeared,  that  the  full  ancient  rent  of  the  whole  manor,  both  dentesDS 
and  copyholds,  when  leased  together,  was  never  more  than  £49  Ss^  id. ;  and  thn 
upon  the  severance  of  the  demesnes  from  tlie  copyholds  in  Bishop  Lake's  time,  ii  tk 
but  reasonaUe  and  just,'  that  the  copyhold  tenants  should  be  chargeable  only  vitb 
so  much,  as,  being  added  to  £32  1  Is.  Id.  the  old  rent  of  the  excepted  lands,  wvM 
make  up  the  £49  38.  4d.  and  that  was  £16  128.  3d.  and  no  more.  That  the  agm- 
ment  between  Bishop  Lake  and  the  tenants,  being  grounded  on  such  just  and  reason- 
able motives,  constantly  approved  by  the  several  succeeding  bishops,  and  ccmfirmed 
by  such  long  usage,  ought,  in  equity,  to  be  binding  upon  the  respondent,  who  enjqved 
the  benefit  of  the  severance  then  made,  and  also  the  full  rent  that  was  ever  payaUe 
for  the  whole  manor.  That  though  it  was  then  appr^ended,  that  a  rent  pro  rod 
could  not  be  reserved  on  a  bishop's  lease,  which  was  the  true  reason  why  £49  3s.  U. 
and  not  £16  12s.  3d.  only  was  reserved ;  yet  the  law  had  been  otherwise  setded  linoe 
that  time.  That  the  appellants  ought  not  to  be  decreed  in  equity,  to  execute  anotber 
counterpart;  unless  the  respondent  would  likewise  do  equity,  by  executing  such  s 
declaration  as  his  predecessors  had  done.  And  therefore  it  was  hoped,  that  the  it- 
cree  would  be  reversed ;  that  the  respondent  would  be  obliged  to  accept  the  said  £16 
12s.  3d.  in  full  of  the  reserved  rent  of  £49  38.  4d.  that  all  future  leasee  of  the  said 
manor  and  copyhold  tenements  should  be  under  the  said  yearly  rent  of  £16  12s.  3d. 
and  that  the  appellants  should  have  their  costs  in  the  court  of  exdiequer. 

On  the  other  side  it  was  argued  (R.  Raymond,  S.  Mead),  that  the  decree  was  jott 
and  reasonable,  notwithstanding  the  declaration  of  Bidiop  Kidder ;  for  there  wu 
great  reason  to  believe,  that  he  was  deceived  into  that  declaration,  by  relying  on  die 
instrument  alledged  to  have  been  signed  by  Bishop  Laud ;  which  bore  evidoit  marb 
of  being  spurious,  or  at  least  of  being  founded  on  facts  which  never  existed,  and 
suggestions  which  were  not  true.  But  supposing  this  instrument  to  be  genuine, 
and  that  no  reasonable  or  solid  objection  lay  to  Bishop  Kidder's  declaration ;  vH 
tl>at  declaration  could  not  be  binding  upon  his  successors,  even  if  it  had  been  pemmti 
with  positive  wordt:  For,  if  sudi  inventions  as  these  should  be  permitted  to  [SH] 
prevail,  it  would  establish  a  method  to  elude  the  restraining  and  disahting-  statute; 
(lEliz.c.l9:  13Eliz.c.lO:  14  Eliz.  cc.  11. 14:  18  Eliz.  c.  11 :  43  Eliz.  c.  29:  1  Jae.  1. 
c.  3.) ;  which  were  made  to  prevent  the  diminution  of  the  ancient  roTenues  of  the 
church.  Much  less  could  this  declaration  be  binding,  when  it  was  only  ptnned  by 
v.-ay  of  recommendation;  for  the  bishop  did  not  thereby  pretend  to  bind  his  six- 
cessor,  saying  no  more  than  this,  that  he  did  not  doubt  but  his  successor  wouM  be 
prevailed  witii  by  the  same  reasons,  to  do  the  same  thing ;  so  that  the  successor  w*< 
clearly  left  at  liberty  to  be  governed  or  not  by  those  reasons,  just  as  he  saw  caoar  to 
approve  or  disapprove  of  them. 

Accordingly,  after  hearing  counsd  on  this  appeal,  it  was  ordbrko  and  adjcsgd, 
that  the  same  should  be  dismissed ;  and  the  decree  therein  complained  of,  affirmed. 
(Jour.  vol.  20.  p.  58.) 
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Casb  2. — Duke  of  Beidgkwater, — Appellant ;  Sir  Francis  Edwards, — 
Beepondent  [27th  February  1733]. 

Where  by  great  length  of  time  it  is  become  impossible  to  know  out  of  what  par- 
ticular lands  ancient  quit  rents  are  issuable,  courts  of  equity  have  exercised 
a  jnrisdiotion ;  and  have  constantly,  on  proof  of  payment  wilJiin  a  reasonable 
time,  decreed  a  satisfaction  for  all  arrears  of  such  rents,  and  payment  of  the 
«am9  for  the  future. 

See  the  case  of  Eton  CoUege  v.  Beauehamp,  1  C.  C.  121 :  and  1  Eq.  Ab.  32 
(B.)  witb  the  other  cases  cited  there,  and  in  1  Eq.  Ab.  364. — So  courts  of  equity 
will  interfere,  where  the  days  on  which  the  rent  is  payable  are  stated  to  be 
uncertain.  Holder  v.  Chambury,  3  P.  Wms.  256,  (and  see  the  notes  there) :  — 
or  where  there  are  no  demesne  lands  on  which  to  distrain :  Leeds  (Duke)  v. 
Powell,  1  Vez.  170  ; — or  where  the  distress  is  obstructed  by  fraud ;  Davy  v.  Davy, 
1  C.  C.  147 :  or  where  no  distress  can  be  made,  the  subject  being  of  an  incor 
poreal  nature,  as  where  a  rent  is  issuing  out  of  tithes,  Berkeley  v.  Salithury 
(E.),  cited  2  Bro.  C.  R.  519,  as  from  1  C.  C.  121.— See  Fonblanque's  Treat.  Eq. 
i.  144,  145,  in  n. 

Decrxb  of  the  Court  of  Exchequer  bxvbrssd. 

The  appellant  and  his  ancestors  were  lords  of  the  manor  of  Middle,  in  the  ccunty 
of  Salop,  and  entitled  to  receive  several  small  rents  or  services  from  the  tenants  of 
the  said  manor ;  and  particularly,  a  rent  of  7s.  a  year  from  the  respondent  and  his 
ancestors,  or  those  whose  estate  he  had,  which  rent  was  issuing  out  of  lands  in 
Soulston,  a  village  or  hamlet  within  the  manor,  belonging  to  the  respondent. 

This  rent  having  been  neglected  to  be  paid  for  several  years,  and  the  respondent 
having  been  applied  to,  but  refusing  to  pay  the  same ;  the  appelant,  in  Easter  term 
1731,  exhibited  his  bill  in  the  court  of  exchequer  c^ainst  the  respondent,  setting 
forth  his  title  to  the  said  rent,  and  that  the  same  had  been  paid  by  the  ancestors  of 
the  [369]  respondent,  or  their  tenants,  and  particularly  by  James  Fewtrel  and  Mar- 
^ret  Fewtrel  his  widow,  on  behalf  of  the  respondent  or  his  ancestors,  but  that  the 
respondent  refused  to  pay  the  same.  And  in  regard  the  appellant  could  not  discover 
irhat  part  of  the  respondent's  lands  were  chargeable  with  the  said  rent^  so  as  to  dis- 
train, or  otherwise  recover  the  same  at  law ;  the  bill  prayed  a  discovery  out  of  what 
lands  the  said  rent  issued,  and  also  an  account  of  the  rent  and  the  arrears  thereof, 
tnd  that  the  appellant's  right  thereto  mig}it  be  established. 

The  respondent  by  his  answer  to  this  bill,  admitted,  that  tlie  appellant  was  lord 
>f  the  manor  of  Middle,  and  that  he  was  entitled  to  several  rents  from  the  tenants 
itere;  but  denied  that  the  appellant  or  his  ancestors,  to  his  knowledge  or  belief,  had 
vi«e  had  or  received,  or  been  entitled  to  the  said  rent  of  7s.  or  that  the  same  had 
t)een  paid  by  the  respondent,  or  his  ancestors. — He  admitted,  that  he  was  seised  of 
livers  lands  in  Houlston,  but  denied  tliat  the  same  were  held  of  the  manor  of  Middle, 
)r  that  any  of  the  tenants  of  the  said  lands  of  the  name  of  Fewtrel,  did  ever  pay  the 
Hkid  rent  to  the  appellant ;  and  insisted,  that  in  case  the  appellant  had  any  rigLt  or 
:itie  to  the  said  rent,  he  might  have  his  remedy  at  law  for  the  same. 

Issue  being  joined  in  the  cause,  divers  witnesses  were  examined,  and  the  same 
^as  heard  on  the  5th  of  July  1732 ;  when  the  court,  without  hearing  any  proofs  read, 
nrere  pleased  to  decree,  that  the  appellant's  bill  should  be  dismissed  witii  costs. 

From  this  decree  of  dismission  the  duke  appealed ;  and  on  his  behalf  it  was  argued 
'J.  Willes,  D.  Ryder),  tiat  chief  rents  commencing  time  beyond  memory,  by  great 
length  of  time  it  frequently  becomes  impossible  to  know  out  of  what  particular  lands 
iey  issue,  but  which  is  necessary  to  be  proved  in  a  course  of  proceeding  at  law,  to 
recover  such  renta ;  and  therefore  such  remedy  is  exceeding  difficult  and  tedious,  and 
in  most  cases  absolutely  impracticable:  For  which  reason,  and  that  tiiere  may  not  be 
»  right  without  a  remedy,  courts  of  equity  have  for  a  long  series  of  time  exercised  a 
inrisdiction  in  cases  of  this  nature ;  and  have  constantly,  where  there  has  been  proof 
i>f  payment  made  within  a  reasonable  time,  decreed  a  satisfaction  of  all  arrears  of 
rach  rents,  and  payment  of  the  some  for  the  future:  And  if  in  these  cases,  courts  of 
equity  were  to  deny  relief,  many  renta  of  this  kind,  though  indisputably  due, 
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would  be  irrecoverable  and  entirelj  lost.  Thai  the  appellant  had  suggested  by  hit 
bill,  that  he  could  not  discover  what  part  of  the  lauds  was  chargeable  with  the  mL 
so  as  to  distrain  for,  or  recover  the  same  at  law ;  and  had  made  proof  in  the  caiot. 
both  by  the  depositions  of  witnesses,  and  hj  ancient  rentals,  that  the  said  r«it  bsd 
been  constautlj  paid  for  many  years  by  the  tenants  of  the  respondent's  ancestotk.  ti- 
the ancestors  of  the  appellant,  until  about  the  year  1710.  If  it  should  be  objeclei 
that  these  proofs  are  not  mentioned  in  the  decree  to  have  been  read,  nor  ordo^  u 
be  entered  as  read ;  it  may  be  answered  that  the  court  did  not  dismiss  the  bill  upon 
any  defect  in  the  proofs,  but  because  they  were  of  opinion  [370]  that  they  had  n» 
jurisdiction,  and  could  not  give  the  appelant  any  rdief,  even  though  his  caaehai 
been  made  out  as  stated  in  the  bill,  and  therefore  there  were  no  proofs  read  ;  and  it 
is  the  usual  method  of  that  court,  not  to  permit  any  proofs  to  be  entered  as  rod. 
but  what  are  actually  read  at  the  hearing.  The  appellant  therefore  hoped,  thti  b 
should  either  be  permitted  to  read  his  proofs  at  the  hearing  of  the  appeal,  althoigt 
tJiey  -were  not  read,  or  entered  as  read,  in  the  court  of  exchequer ;  or,  thai^  tlie  ooon 
should  be  directed  to  enter  into  the  examination  of  the  facts  contained  in  the  tppei- 
lant's  bill,  and  in  that  case,  that  the  decree  of  dismission  would  be  reversed. 

For  4  he  respondent  it  was  only  said  (T.  Lutwyche,  N.  Fazakerly),  that  the  affAr 
lant  had  not  evidence  to  support  his  pretended  demand ;  and  that  if  there  wa«  mA- 
cient  evidence  of  it,  there  was  nothing  appearing  in  the  cause,  which  made  it  nee»- 
sary  to  come  into  a  court  of  equity ;  but  that  tiie  matter  might  as  wdl  have  bea 
determined  at  law,  and  would  have  be«i  attended  with  much  less  expeatse. 

After  hearing  counsel  on  this  appeal,  it  was  obdbrbd  and  adjvsoko,  that  the  de- 
cree complained  of  should  be  reversed  ;  and  that  the  court  of  exchequer  should  piwtM 
to  hear  the  cause  upon  the  pleadings  and  proofs.     (Jour.  vol.  24.  p.  360.) 


SATISFACTION. 

Chables  Daxts, — Appellant ;  Michael  Howabd,  et  ux., — Re^xmdaUs 

[22d  April  1762]. 

[Mews'  Dig.  xii.  880.] 

J.  E.  covenants  to  lay  out  £7500  in  the  purchase  of  lands  to  die  ase  of  hinudf 
for  life,  with  remainder  to  his  first  and  other  sons  in  tail  male.  He  purchsM 
lands  in  fee  of  that  value,  and  permits  them  to  descend  to  his  eldest  sot. 
Held  that  the  lands  so  descended,  are  a  satisfaction  of  the  covenant. 

Vide  Wileoekt  v.  WUeockt.     2  Vem.  558.  S.  P. 

So  where  A.  covenanted  to  settle  lands  of  a  certain  value,  and  purchased 
lands  of  lets  value,  which  he  allowed  to  descend,  such  purchase  was  allowed  to 
be  in  part  satisfaction  of  his  covenant;  Lechmere  v.  Carlisle  (Lords,  3.  P. 
Wms.  211. 

As  to  performance  or  satisfaction  of  covenants  by  a  devolution  of  interests 
more.beneficial  to  the  covenantee,  see  Blandy  v.  Widmore,  1  P.  Wms.  324 ;  Let 
V.  jyAranda,  3  Atk.  419  ;  Kirkman  v.  Kiriman,  2  Bro.  C.  R.  95. — As  to  auif- 
f  action  of  covenants  by  devises,  see  poit,  title  Wills  [7  Bro.  P.  C.  461]. 

By  indenture  dated  the  5th  of  April  1699,  previous  to  the  marriage  of  the  fpt 
lant's  father,  John  Davys  esquire,  with  the  appdlant's  mother,  the  honourable  Ac: 
Caulfield,  made  between  [371]  Hercules  Davys  esquire,  and  the  honourable  Lettin 
Davys  his  wife,  the  appellant's  grandfather  and  grandmother,  of  the  first  part- 
William  Lord  Viscount  Charlemont,  Henry  Davys,  and  St^hen  Ludlow.  esquresL  f- 
the  second  part;  Richard  Lord  Bishop  of  Meath,  William  Ponsonby,  and  Saix 
Ledger  Gilbert,  esquires,  of  the  third  part ;  and  the  said  John  Davys,  eldest  son  ■■< 
heir  apparent  of  the  said  Hercules  Davys,  and  the  said  Ann  Caulfield.  eMM 
daughter  of  the  said  Lord  Viscount  Charlemont,  of  the  fourth  part :  reciting  a  sw- 
riage  then  intended,  and  soon  after  had  between  the  said  John  Davys  and  Ann  Cid- 
field,  and  that  Sir  Edmund  Stafford,  by  indenture  dated  the  lOt^  of  December  IM- 
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demised  uato  John  Davys,  father  of  the  said  Hercules  Davys,  certain  lands  therein 
particularly  mentioned,  situate  in  the  county  of  Antrim,  for  99  years  from  Michael- 
mas then  last;  and  that  Sir  Henry  O'Neil,  by  deed,  dated  the  14th  of  September,  in 
the  19th  year  of  the  reign  of  Ring  Charles  I.  demised  to  the  said  John  Davys, 
father  of  the  said  Hercules,  other  lands  therein  mentioned,  in  the  said  county  of 
Antrim,  for  99  years,  from  the  feast  of  All  Saints,  then  nest  ensuing ;  and  that  Ran- 
dall late  Marquis  of  Antrim,  Ann  Lady  Marchioness  of  Antrim,  and  Dame  Martha 
O'Neil,  by  indenture,  dated  the  11th  of  December  1673,  demised  other  lands  therein 
mentioned,  in  the  county  of  Antrim,  to  the  said  Hercules  Davys,  for  99  years,  from 
the  I6t^  ojf  June  1669 ;  and  that  Arthur  Earl  of  Donegall,  by  indenture,  dated  the 
21st  of  June  1692,  granted  unto  the  said  Hercules  Davys,  the  appropriate  tythe» 
belonging  to  the  late  dissolved  abbey  of  Dessart,  alias  Kells,  for  the  term  of  61  years, 
from  the  Ist  of  May  then  last;  the  said  Hercules  Davys,  in  consideration  of  the  said 
intended  marriage,  and  of  £2600  to  him  paid  or  secured  by  Lord  Charlemont, 
being  the  said  Ann's  portion,  and  for  other  considerations,  granted  and  conv^ed  all 
the  said  leasehold  lands,  and  several  other  lands  of  inheritance,  which  he  was  seised 
of  in  his  demesne  as  a  fee,  viz.  The  lands  and  town  of  LisafuUan,  Corbally,  Corragh 
Donnagby,  with  the  com  mills  and  tuck  mills  thereon,  and  Drean,  situate  in  the 
said  county  of  Antarim,  unto  the  said  Lord  Charlemont,  Henry  Davys,  and  Stephen 
Ludlow,  to  hold  the  said  lands  of  inheritance  to  them  and  their  heirs ;  to  tite  use  of 
che  said  Hercules  Davys,  and  his  heirs,  until  the  marriage  should  take  effect,  and 
afterwards  to  the  use  of  the  said  John  Davys  for  his  life ;  remainder  to  trustees,  to 
preserve  contingent  remainders ;  and  after  the  death  of  the  said  John  Davys,  to  the 
use  of  the  said  Ann,  in  part  of  hse  jointure;  which,  together  with  what  further  pro- 
vision was  then  made  for  her  use,  was  to  be  in  lieu  of  dower,  with  remainder  to  the 
first;  and  every  other  son  of  the  said  John  and  Ann  lawfully  begotten,  successively  in 
t&il  naale,  with  several  remainders  over.  And  to  hold  the  said  leasehold  lands  to 
Lord  Charlemont,  Davys,  and  Ludlow,  their  executors,  etc.  during  the  residue  of 
bhe  respective  terms  then  to  come,  upon  trust,  to  permit  the  profits  to  be  received  by 
the  said  John,  during  his  life,  and  after  his  death  by  the  said  Ann,  during  so  many 
^e«r8  of  the  said  terms  as  she  should  live  after  the  death  of  the  said  John,  as  to  so 
(uu<^  of  the  said  rents  as  would,  [372]  together  with  the  profits  of  the  said  lands  of 
inheritance,  make  up  hw  jointure  £400  yearly,  acquitted  from  the  jointure  of  the 
wid  Lettice,  and  all  other  incumbrances;  and  the  surplus  profits,  during  the  said 
^nn's  life  (if  any)  to  go  to  the  persons  to  whom  the  said  lands  of  inheritance  were 
inoited ;  and  after  the  dea^  of  the  said  John  and  Ann,  to  permit  the  eldest  son  of  the 
nttrriage  to  receive  the  profits  of  the  said  lands ;  and  after  his  decease  to  permit  the 
tev»ral  other  persons,  to  whom  the  said  lands  of  inheritance  were  limited,  to  receive 
Jie  rents  of  the  said  leasehold  lands  during  the  residue  of  the  said  terms.  And.  after 
urtJier  reciting  a  mortgage  from  Lord  Santry  to  Thomas  Whitchet  and  Stephen  Lud- 
o-«r,  for  £8000  in  trust,  for  the  said  Hercules  Davys,  as  to  £2666  13s.  4d.  part  there- 
if  ;  as  also  a  bond  from  the  Lord'  Viscount  Maasareen,  by  the  name  of  Clotworthy 
Jkeffington  esquire,  with  his  father,  late  Lord  Viscount  Maasareen,  to  the  said  Her- 
ulee  Davys,  in  the  penalty  of  £3000,  conditioned  for  payment  of  £1680 ;  and  also 
b  mortgage  from  Henry  Earl  of  Drc^eda  to  the  said  Hercules  Davys,  for  £4000, 
he  portion  of  the  said  Lettice ;  and  likewise  the  right  of  the  said  Hercules  Davys  to  a 
um  of  £2000,  secured  by  a  mortgage  from  Edward  Harrison  to  Henry  Davys  esquire, 
fTOtixer  of  the  said  Hercules,  £1000  whereof  was  declared  l^  the  said  Henry  to  be  the 
»x-oper  money  of  the  said  Hercules,  and  to  be  in  trust  for  him ;  the  said  Hercules  did 
ly  tlie  said  indenture,  assign  to  the  said  Bishop  of  Meatii,  William  Ponsonby,  and 
(^ixxt  Ledger  Gilbert,  their  executors,  etc.  the  said  mortgages  and  securities,  and 
hereby  empowered  them  to  recover  and  receive  the  same,  upon  trust,  to  pay  or  per- 
mit; the  said  Hercules,  his  executors  or  administrators,  to  receive  to  his  or  their  own 
ise,  j£846  13s.  4d.  with  the  interest  thereof,  part  of  the  mortgage  on  Lord  Santry's 
^■tett/e,  or  of  the  said  Herculee's  share  thereof,  being  £2666  13s.  4d. ;  and  also  to  receive 
a  hi*  own  use,  during  his  life,  the  yearly  interest  of  the  £1000  due  from  Edward 
Ig^rriefm ;  and  as  to  the  residue  of  the  said  mortgage  on  Lord  Santry's  estate,  and 
0  to  the  rest  of  the  aforesaid  debts  and  mortgages,  due  by  the  Earl  of  Drogheda  and 
rf^rd  Mlassareen,  amounting  in  all  to  £7500  upon  trust,  that  the  trustees  should,  dur- 
Q<r  the  life  of  Hercules,  out  of  the  rents  and  interest  of  the  said  mortgages  and  debts, 
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pay  to  John  Davys,  his  son,  so  much  as,  vith  the  clear  rmts  of  the  freehold  aadkw- 
hold  lands  limited  as  aforesaid,  for  the  present  maintenance  of  the  said  John  ad 
Ann,  should  in  all  make  up  £500  a  year,  above  all  deductions;  and  aftwthedMtkt! 
the  said  John,  in  case  the  said  Ann  survived  him,  should  thereout  yeariy,  during  tke 
life  of  the  said  Hercules,  pay  to  the  said  Ann  so  much  as,  with  the  dear  rent*  irf  Ik 
said  lands  limited  for  her  jointure,  should  in  all  make  up  jG400  a  year,  tihonit 
ductions,  and  the  said  Hercules  to  receive  the  residue  of  the  interest  of  the  said  17500 
during  his  life;  and  after  his  death,  and  subject  to  the  direction  for  compledngAe 
jointure  of  the  said  Ann  Davys,  and  also  of  the  said  Lettice  Davys,  the  said  tnutas 
were  directed  to  pay  the  residue  of  the  rents,  profits,  and  interest  of  the  said  XW 
to  such  pterson  or  persons  as  the  [373]  said  lands  of  inheritance  should  ooiDetD.br 
virtue  of  the  said  limitations :  And  it  was  declared,  that  the  said  £7600  insaoiMed 
in  the  trustees,  upon  this  further  trust,  that  they  should  at  any  time,  bv  the  dinctioii 
of  the  said  Hercules  during  his  life,  and  after  his  death,  by  the  direction  of  theitid 
John,  lay  out  the  said  £7500  in  the  purchase  of  lands  of  inheritance,  toeauratotk 
same  uses  as  the  interest  of  the  money  so  laid  out  was  thereby  limited. 

In  this  settlement  there  was  a  power  reserved  to  John  Davys,  to  charge  the  fmfaoic 
estate  conveyed  to  the  trustees,  and  the  lands  which  should  be  purchsaed  witk  it 
£7500,  or  any  part  thereof,  with  any  sum  or  sums  of  money,  not  exceeding  ISOii. 
for  a  provision  for  the  young^er  children  of  the  marriage.  And  after  aereni  par- 
ticular covenants,  not  material  to  the  present  question,  the  settlement  concluded  vidi 
the  following  proviso:  "Provided  always,  that  if  the  said  sum  of  £7600  iiU 
remain  undisposed  of  in  a  purchase  of  lands  and  hereditaments,  at  the  destlt  of  tke 
said  Hercules,  and  John  Davys  his  son,  that  then  the  said  £7500,  or  such  partthn- 
of  as  shall  remain  so  undisposed  of,  shall  be  paid  unto  such  person  or  peraona,  fv 
such  uses,  unto  whom  the  said  lands  of  inheritance  herein  abovementioned,  anlif 
the  said  settlement  limited,  so  far  forth  as  the  same  can  be  by  the  rules  of  la*  cr 
equity,  subject  nevertheless  to  the  jointures,  payments,  and  portions  herein  abm 
limited,  as  aforesaid." 

Hercules  Davys  received  £3500,  part  of  the  £7500,  but  neglected  to  pav  ittollit 
trustees,  or  to  invest  it  in  the  purchase  of  lands,  according  to  the  intention  of  tk 
settlement ;  and  after  his  death  John  Davys,  the  appellant's  father,  filed  a  bill  in  tlit 
court  of  chancery  in  Ireland,  against  Hercules  Davys  the  younger,  second  aoo  sA 
executor  of  Hercules  the  father,  in  order  to  have  the  trust  money  replaced,  and  W 
out  in  land,  according  to  the  intention  of  the  settlement  of  the  5th  of  April  1693. 

This  dispute  was  adjusted  in  an  amicable  manner,  by  indenture  tripartite,  ditt^ 
the  1 6th  of  September  1721,  made  between  Hercules  Davys  the  younger,  asenntv 
of  his  father,  of  the  first  part ;  the  said  William  Ponsonby  and  Saint  Ledger  GiOct 
of  the  second  part ;  and  the  said  John  Davys  of  the  third  part :  Whereby,  aftv  it 
citing  the  settlement  of  1699,  and  the  suit  commenced  by  John  against  Hcraiitt: 
and  that  Hercules,  in  his  answer  to  the  bill,  had  confessed  that  his  teatator  bid 
received  all  the  money  due  upon  the  securities  so  vested  in  the  said  trustees,  aarc  tk 
mortgage  from  the  Earl  of  Drogheda  for  £4000 ;  H^-cules,  the  executor,  did  i«ip 
and  make  over  to  the  said  William  Ponsonby  and  Saint  Ledger  Gilbert,  theauriiTUf 
trustees,  all  his  right  and  interest  to  the  £4000  so  secured  by  the  said  mortgap^ 
Lord  Drogheda ;  and  also  £3000  secured  by  a  mortgage  made  by  Sir  Ridiard  Bail? 
to  Hercules  Davys  the  elder,  in  August  1705  ;  to  the  end,  that  the  said  principal  nv 
of  £3000  and  £4000  and  the  interest  then  due  thereon,  and  the  sum  of  £411  Ta4d 
then  paid  by  Hercules  the  [374]  executor,  might  be  applied  to  the  several  troitiiilk 
settlement  of  1699  ;  and  John  Davys  thereby  covenanted  to  indemnify  and  aaie  ban- 
less  the  said  Hercules  Davys,  and  his  said  testator's  estate,  from  aO  daiai ' 
demands  for,  or  on  account  of,  the  said  £7500  and  every  part  thereof. 

The  mortgages  tlius  assigned  beine  of  an  old  date,  and  carrying  an  high  intK* 
John  Davys  did  not  press  the  calling  in  of  the  money,  or  the  taking  of  any^* 
wards  laying  out  the  same  in  the  purchase  of  lands,  according  to  the  dircctkn  •*! 
intention  of  the  settlement  made  on  his  marriage.  But  in  1729,  the  Eari  of  Dnfbidi 
obtained  a  decree  in  the  court  of  chancery  in  Ireland,  against  Davys  andtbatrrt* 
for  the  redemption  of  the  £4000  mortgage,  and  that  upon  pajrment  of  that  ■■  * 
Saint  Ledger  Gilbert,  the  surviving  trust^  subject  to  the  usee  of  the  said  arid** 
Gilbert  should  assign  the  mortgaged  premises  to  the  Earl  of  Drogheda,  w  lacb  p>* 
as  he  should  direct. 
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Mr.  Gilbert  accordingly  assigned  Lord  Drogheda's  mortgage,  pursuant  to  the 
decree,  and  permitted  John  Davys  to  receive  the  mortgage  monej,  which  he  was  to  laj 
out  in  other  securities;  and  accordingly,  about  the  18th  of  June  1730,  John  Davys 
lent  £2000,  part  of  the  £4000,  upon  a  mortgage  of  the  estate  of  Thomas  Forteecua 
esquire,  taken  in  the  name  of  Mr.  Gilbert ;  and  about  the  9th  of  July  following,  he  lent 
tiie  remaining  £2000  to  Natiianiel  Clements  esquire,  upon  the  securities  of  two  mort- 
gagee, assigned  by  him  to  Mr.  Gilbert,  and  of  a  bond  for  that  sum,  executed  by 
Clements  as  a  collateral  security. 

John  Davys  afterwards  finding  a  favourable  opportunity  of  laying  out  £2000  on 
a  good  security,  at  six  per  cent,  called  in  the  money  due  on  Mr.  Clements's  mortgage ; 
and  Mr.  Clements,  with  the  approbation  of  the  heir  at  law  of  Mr.  Gilbert,  the  surviv- 
ing trustee,  paid  the  money  to  Davys,  who  laid  it  out  immediately  upon  a  mortgage 
naade  l^  James  Shiell  esquire,  at  £6  per  cent.  And  those  several  sums  of  £3000, 
£2000,  and  £2000,  part  of  the  £7500  trust  money,  continued  on  the  several  mort- 
gagee of  tJie  estates  of  Sir  Richard  Buckley,  Thomas  Fortescue,  and  James  Shiell,  until 
John  Davys's  death,  there  being  no  step  taken  to  lay  out  the  same  in  the  purchase  of 
lands,  according  to  the  direction  of  the  settlement. 

John  Davys  in  1707  succeeded  to  a  small  estate  in  the  town  of  Carrickfergus,  of 
the  yearly  value  of  £158,  by  virtue  of  the  will  of  his  uncle  Henry  Davys.  And  about 
the  year  1722,  he  became  possessed  of  some  lands  in  the  counties  of  Dublin  and  Eil- 
dare,  under  the  same  will,  by  virtue  of  a  remainder  limited  to  him  in  fee,  expectant 
upon  an  estate  for  life  limited  to  another  John  Davys,  brother  of  the  said  testator 
Henry.  Those  estates  were  charged  with  two  legacies  of  £500,  and  £500  payable  to 
two  ^«ther8  of  the  said  John  Davys ;  and  the  testator  had  given  other  legacies  to  a 
large  amount,  particularly  £5000  to  his  daughter  Judith. 

Though  the  said  John  Davys  was  several  years  in  the  actual  possession  of  these 
estates,  he  never  attempted  to  appropriate  to  [376]  himself  the  trust  money,  either 
by  laying  it  out  in  a  purchase  of  tiiose  estates  for  the  purposes  of  the  trust,  or  in  any 
other  purchase,  although  the  securities  for  that  money  were  often  changed  during 
his  life;  and  the  trustees,  relying  entirely  on  the  prudence  of  his  conduct,  and  the 
sufficiency  of  his  fortune,  managed  the  trust  money  as  he  directed,  or  left  the  manage- 
ment of  it  to  his  discretion. 

The  appellant,  by  the  death  of  an  elder  brother  in  1741,  became  the  eldest  son  of 
the  family,  and  his  father,  John  Davys,  made  him  a  lease  of  the  Carrickfergus  estate 
for  99  years  at  £5  per  ann.  rent,  l^  way  of  a  maintenance,  and  to  enaUe  him  to 
keep  up  the  family  interest  in  that  town,  which  they  had  often  represented  in  parlia- 
odent. 

In  1743,  John  Davys  died  intestate,  leaving  Ann  Davys  his  widow,  the  appellant 
his  eldest  son  and  heir,  and  James  Davys  his  younger  son,  and  four  daughters; 
aamely,  Sarah  his  eldest  daughter,  married  to  Thomas  Callaghan  esq.  Judith,  married 
to  John  Tuckey,  the  respondent  Alice,  and  Jane  Davys  spinster. 

In  1743,  1745,  and  1753,  the  terms  of  tlie  leasehold  interests  vested  in  the  trustees 
by  the  setUement  of  April  1699,  drew  towards  an  end ;  the  lease  from  Sir  Henry 
O'Neill  determined  the  Ist  of  November  1743 ;  the  lease  from  Sir  Edmund  Stafford 
iras  to  determine  at  Michadmas  1745 ;  and  the  lease  of  tythes  from  the  Earl  of  Done- 
^all,  was  to  determine  on  the  Ist  of  May  1753,  and  did  actually  determine  in  the  life- 
rime  of  Ann  Davys  the  widow.  The  freehold  estate  in  the  county  of  Antrim,  conveyed 
yy  that  deed,  was  but  £100  a  year ;  and  the  profit  of  the  lease  from  the  Marquis  and 
ICarchioness  of  Antrim  was  but  inconsiderable.  The  principal  security  for  the 
jointure  of  Ann  Davys,  was  the  money  vested  in  the  trustees  by  that  settlement,  of 
rhich  £3000  and  £2000  charged  upon  the  estates  of  Sir  Richard  Buckley  and 
riioinas  Fortescue,  still  stood  in  the  name  of  the  surviving  trustee;  £2000,  other 
>ai-t  thereof,  which  had  stood  in  the  name  of  the  trustees  when  charged  on  Mr. 
Tlements's  estate,  was  called  in  by  John  Davys,  and  laid  out  upon  mortgage  of  Mr. 
Jbiell's  estate,  at  £6  per  cent,  as  before  stated,  by  John  Davys  in  his  own  name,  who 
rets  liable  to  be  called  upon  by  the  trustees  for  that  money,  as  also  for  the  sum  of 
Z5O0  received  by  him  from  the  executor  of  his  father,  to  complete  the  £7500  trust 
aoney,  it  being  evident  that  the  estates  which  came  to  John  Davys  from  his  uncle, 
rere  not  charged  with,  nor  any  way  liable  to  the  jointure  of  Ann  Davys. 

The  appellant,  upon  the  death  of  his  father,  succeeded,  as  his  heir  at  law,  to  th* 
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estates  which  his  father  held  under  Henry  Davys's  will,  in  the  counties  of  DuUin  and 
Eildare,  and  in  the  town  of  Belfast.  He  took  also  as  special  occupant,  a  riUa,  wbidi 
his  father  had  purchased  for  300  guineas,  at  Hampstead  near  Dublin,  for  three  livei, 
renewable  for  ever,  at  the  rent  of  £40  per  ann.  on  which  his  father  had  made  some 
improvements,  in  order  to  make  it  a  commodious  habitation  for  his  family.  Be 
[376]  likeiwise  succeeded,  under  his  father's  marriage  8ettlement>  to  the  freeitdd 
lands  thereby  limited  to  the  issue  of  the  marriage,  which  were  about  jBIOO  a  ytu. 
and  to  the  remainder  of  the  terms  for  years  of  the  leasehold  estates  comprised  in  that 
settlement.  He  also  became  entitled  to  the  money  vested  in  the  trustees  by  that  settle- 
ment, subject  to  the  jointures  and  payments  therein  mentioned,  of  which  the  joinbne 
to  Ann  Davys  was  then  the  sole  subsisting  charge. 

The  appellant,  with  the  approbation  of  his  mother,  took  out  administraticMi  to  hi» 
father,  and  used  his  beet  endeavours  to  get  in  the  personal  estate,  which  was  cod- 
siderable,  although  several  debts  were  desperate.  He  lived  in  great  harmony  witl 
his  mother  during  her  life,  and  as  it  was  agreeable  to  her,  he  kept  house  for  her, 
and  an  equipage  suitable  to  her  rank  in  life,  at  the  mansion  house  at  Hampstesd 
where  she  from  time  to  time  resided  with  her  unmarried  daughters ;  and  when  ^ 
chose  at  any  time  to  reside  in  Dublin,  he  provided  a  house  for  her  there,  and  supplied 
her  with  money  from  time  to  time,  as  she  called  for  it,  without  observing  minute^ 
whetiier  the  money  she  called  for,  together  with  what  she  agreed  to  allow  towai& 
housekeeping  and  equipage,  exceeded  or  fbll  short  of  her  jointure.  When  his  afiain 
at  any  time  called  him  to  England,  he  left  orders  with  his  agents  to  supply  her  is 
the  same  manner ;  and  if,  through  the  negligence  of  his  agents  during  his  abseace, 
she  raised  money  for  her  use  in  any  other  manner,  he  regularly  paid  it,  with  intend 
when  he  returned  to  Ireland. 

In  1749,  a  suitable  match  being  proposed  for  the  appellant's  brother,  James  Darp, 
the  said  Ann  his  mother,  in  order  to  make  a  better  provision  for  him,  conveyed  to 
him  by  deed  of  the  3d  of  May  1749,  her  part  of  the  distributive  share  of  her  husband's 
personal  estate,  with  power  to  him  to  give  the  appellant  a  release  for  her  share,  on  tlie 
appdlant's  paying  or  securing  £2000  for  the  uses  of  the  settlnnent  intended  on  his 
marriage;  and  the  appellant  being  one  of  the  parties  to  the  marriage  setdeatent 
which  was  dated  the  6th  of  July  1749,  engaged  for  the  payment  of  that  sum  to  the 
uses  of  the  settlement,  antd  whidi  engagement  he  punctually  fulfilled. 

In  1755  the  appellant's  mother  died  intestate,  while  he  happened  to  be  in  Enf>- 
land ;  and  the  respondent  Alice  took  administration  of  her  goods  and  credits,  and 
in  a  little  time  afterwards  intermarried  with  Ihe  respondent  Michael  Howard,  without 
the  knowledge  or  privity  of  the  appellant,  or  his  brothw. 

In  January  1757,  the  respondents  filed  their  bill  in  the  court  of  chanonr  in 
Ireland,  against  the  appelant  and  the  said  James  Davys  his  brothM-.  and  Join 
Tuckey  and  Judith  his  wife,  Jane  Davys  and  Thomas  Callaghan,  and  Comdius  aad 
Mary  Callaghan,  the  children  of  Thomas  Callaghan  by  Sarah  his  wife,  then  deceased. 
and  against  Bryan  Mac  Menus,  Hugh  Eirk,  and  Thomas  Croker ;  praying  an  account 
of  the  personal  estate  of  the  said  John  Davys,  and  to  have  the  same  distributed  accord- 
ing to  the  statute ;  and  that  such  children  as  claimed  any  benefit  of  that  distributioB. 
[377]  should  bring  into  the  mass  of  the  estate,  all  such  sums  as  they  had  reepectsTeiT 
received  from  the  said  John  Davys  in  his  life-time,  for  their  advancement  in  tlM 
world,  the  said  Alice  offering  to  bring  in  £800  which  she  had  received  for  her  par- 
ticular advancement:  She  likewise,  as  administratrix  of  her  mother,  prayed  ao 
account  of  the  arrears  of  her  mother's  jointure,  and  of  the  distributive  share  which 
her  mother  was  entitled  to  of  her  father's  personal  estate. 

The  appelant  put  in  his  answer  to  this  bill,  and  annexed  several  schedules  there- 
to, containing  accounts  of  what  he  had  received,  and  what  still  remained  of  his  father* 
personal  estate  outstanding  upon  securities,  and  of  his  own  payments  and  diaburw- 
ments  in  respect  thereof:  And  by  his  answer  he  set  forth  the  settlement  of  April 
1699,  and  insisted  on  his  right  to  the  several  sums  thereby,  or  in  consequence  thereof, 
vested  in  the  trustees  of  that  settlement ;  and  he  relied  on  tlie  agreements  made  witli 
his  mother  as  to  the  jointure,  and  on  the  grants  and  agreements  in  the  indentures  of 
the  3d  of  May,  and  the  6th  of  July  1749,  before  mentioned,  as  to  his  mother's  dii- 
tributive  share  of  his  father's  personal  estate.  And  the  better  to  bring  those  matters 
in  issue,  he  filed  a  cross  bill  against  the  plaintiffs  in  the  original  cause,  setting  huA 
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those  several  matters,  and  praying  a  discovery  of  such  part  of  the  personal  estate,  and 
of  all  deeds  and  papers  rdating  tliereto,  as  were  in  the  hands  or  power  of  the 
respondents. 

The  reepoudenta  put  iu  their  answer  to  the  appellant's  cross  bill,  and  afteirwards 
amended  their  original  bill,  and  stated  the  settlement  of  the  5th  of  April  1699  ;  but 
insisted,  that  the  several  estates  which  had  been  devised  to  John  Davys  the  father, 
by  his  uncle  Henry  Davys,  and  were  suffered  to  descend  to  the  appellant  in  fee, 
were  to  be  deemed  a  satisfaction  for  the  X7500  mentioned  in  the  settlement :  They 
likewise  stated,  that  at  the  time  of  the  death  of  Henry  Davys,  those  estates  were 
charged  with  large  sums,  the  debts  and  l^acies  of  the  said  Henry  Davyv  amounting 
to  £11,000,  which  had  been  since  discharged,  and  should  be  taken  to  be  a  satisfaction 
for  the  appellant's  interest  in  the  trust  money :  They  also  stated  the  purchase  made 
by  John  Davys  of  the  lease  for  lives  renewable  for  ever,  of  his  house  and  gardens  at 
Hampstead,  which  he  had  suffered  to  come  to  the  appellant,  although  it  was  in  his 
power  to  prevent  his  taking  botti  the  estate  and  the  lease. 

The  appellant  put  in  his  answer  to  the  respondents  amended  bill,  and  thereby 
admitted  that  the  estate  devised  to  the  said  John  Davys  by  his  uncle's  will,  descended  to 
him  clear  of  all  the  incumbrances,  but  insisted  that  the  testator's  debts  and  legacies  had 
been  charged  upon  and  paid  out  of  his  personal  estate ;  and  that  the  said  John  Davys 
had  not  by  any  act  or  writing  signified  his  intention,  that  the  appellant  should  not 
have  the  full  benefit  of  the  settlement,  notwithstanding  the  descent  of  the  real  estate 
according  to  the  common  course  of  law ;  and  that  there  was  no  reason  to  infer  [378] 
any  such  intention  by  implication,  as  his  personal  estate,  when  got  in,  would  afford 
a  reasonaUe  anJd  ample  provision  for  the  younger  children,  without  breaking  through 
the  rules  of  law,  or  making  any  forced  ctxistructiMi  in  equity,  to  charge  or  prejudice 
the  heir. 

Every  thing  material  in  the  cross  cause  being  put  in  issue  by  the  respondents 
amended  bill,  iha  appellant  did  not  proceed  further  therein :  And  the  respondents 
having  replied  to  the  answers  of  thia  appellant,  and  all  the  defendants,  except  Kirk 
and  Mac  Manus  (the  bill  as  to  them  being  dismissed)  the  appellant  rejoined":  And 
witnesses  were  examined,  and  publication  passed. 

The  reepondents,  although  they  could  not  suggest,  or  point  out  any  declaration 
or  deed,  to  shew  that  the  intestate  intended  that  the  descent  of  the  estates  he  held 
under  his  uncle  Henry's  will  on  the  appellant,  was  to  be  a  satisfaction  for  tlie  trust 
mon^  settled  by  the  marriage  settlement  in  1699,  yet  they  endeavoured  to  prove 
some  matters  from  whence  they  would  infer  sudi  an  intention.  Accordingly,  they 
produced  evideooe  to  shew,  that  the  Carrickfergus  estate  was,  in  1743,  worth  £203 
per  snn.  and  the  esta;te6  in  the  counties  of  Dublin  and  Kildare,  £460  per  ann.  They 
also  produced  evidence  to  shew,  that  the  debts  and  legacies  of  Henry  Davys  amounted 
to  £10,170,  and  would  infer,  that  the  paying  those  debts  and  legacies  were  equiva- 
lent to  laying  out  money  in  the  purchase  of  estates ;  that  it  might  be  considered  an  an 
application  of  the  trust  money ;  and  the  suffering  those  lands  thus  discharged,  to 
descend  on  the  appellant,  was  the  same  thing  as  settling  them  according  to  the 
directions  of  tiiat  settlement.  And  that  the  descent  of  the  Carrickfergus,  Dublin  and 
Kildare  estates,  were  a  satisfaction  of  the  said  £7500  as  a  debt  from  the  said  John 
Davys  to  the  appellant.  Th^  also  produced  evidence  to  shew,  that  the  appellant's 
father  had  laid  out  300  guineas  in  the  purchase  of  the  lease  for  lives  renewable  for 
ever,  of  a  house  and  gardens  at  Hampstead  near  Dublin,  on  which  he  had  laid  out 
a  great  deal  of  money  in  improvements,  by  which  the  value  of  it  was  increased. 

By  the  evidence  produced  for  the  appellant  it  appeared,  that  the  Carrickfergus 
estate  was  worth  but  £140  per  ann.  and  tiie  Dublin  and  Kildare  estates  but  £269  13s. 
That  the  personal  estate  of  Henry,  the  testator,  was  considerably  more  than  sufficient 
to  pay  his  debts  and  legacies ;  and  that  he  had  directed  them  all  to  be  paid  out  of 
his  personal  estate,  except  two  I^acies  of  £500  and  £500  which  he  had  given  to 
his  nephews,  Hercules  and  Henry,  the  brothers  of  the  appellant's  father,  and  which 
he  directed  should  be  paid  out  of  the  Dublin  and  Kildare  estates,  within  six  months 
after  the  appellant's  father  got  into  possession  of  those  estates.  That  the  lease  at 
Hampstead  had  been  purchased  for  £270,  and  the  improvements  were  rather  orna- 
mental than  beneficial,  though  on  account  of  them  a  man  of  taste  might  be  willing  to 
pay  an  advanced  rent  for  it    That  the  executors  of  Hercules  Davys,  the  appellant's 
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grandfather,  bad,  in  1720,  asgigned  to  Ponaonbj  [379]  and  Gilbert,  the  rarriTiii; 
trustees  of  the  settlement  of  1699,  the  mortgage  for  £4000  on  Lord  Droghed»'»Mlate 
mentioned  in  that  settlement,  and  a  mortgage  for  £3000  on  Sir  Ricfaaid  Bucklert 
estate;  which,  with  the  money  then  paid  to  the  appellant's  father,  oompleated  the 
whole  sum  of  £7500  which  was  subject  to  the  trusts  of  that  setUemait  Thittke 
said  £3000  mortgage  continued  in  the  trusteea,  until  the  death  of  the  sppeUuti 
father ;  and  that  the  trustees  were  by  a  decree  in  chancery,  in  the  year  1729,  oUi^ 
to  convey  that  mortgage  to  Lord  Drogheda's  trustees,  upon  his  paying  £4000  ud  &t 
interest  then  due.  That  the  £4000  so  received,  was  laid  out  on  other  aeniritiei, 
namely,  £2000  on  a  mortgage  of  an  estate  of  Thomas  Fmtescue  esquire,  and  £2000 
on  securities  given  by  Nathaniel  Clements  esquire,  hotii  taken  in  the  name  of  Saint 
Ledger  Gilbert,  the  tiien  surviving  trustee ;  and  that  Mr.  Fortescue's  mortgage  wa 
still  Bubsisting  at  the  death  of  the  appdlant's  father.  That  ClemeotB't  msipp 
continued  till  the  year  1740,  and  was  then  called  in,  because  there  was  an  oppoitnattr 
of  laying  the  money  out  at  a  higher  interest ;  and  that  Gilbol^  the  last  rarriTiii; 
trustee,  being  tlien  dead,  his  heir  at  law  was  obliged  to  join  in  itt-awigainf:  Mr. 
Qements's  securities,  although,  from  the  opinion  entertained  of  John  Duryit  OR 
and  fortune,  it  was  not  tliought  necessary  to  make  use  of  the  trustee's  niate,  ita 
that  money  was  laid  out  on  another  security,  namely,  the  mortgage  on  Jamei  Skieiri 
estate.  It  also  appeared,  that  the  freehold  and  leasehold  lands,  comprised  is  tit 
settlemmt  of  1699,  were  at  best  but  a  scanty  fund  for  the  jointure  of  Ado  Dhi*i 
which  rendered  it  extremdy  proper  that  the  £7500  trust  money  should  be,  w  it 
really  was,  an  auxiliary  fund  for  her  security.  It  appeared,  that  the  peeuniin 
fund  was  in  the  lifetime  of  John  Davys  lessened,  by  the  determinatioa  of  the  hM 
from  Sir  Henry  O'Neill,  on  the  1st  of  November  1743.  That  soon  after  his  d*ll 
it  was  more  reduced,  by  the  determination  of  the  lease  from  Sir  Edmund  Staflixd 
in  1746,  and  still  mor«  by  the  determination  of  the  lease  of  tyt^es  from  Lord  Dobm- 
gall,  on  which  his  agents  entered  in  1751 ;  and  by  those  several  reductione  thetnrt 
money  became  a  necessary  part  of  the  fund  for  securing  Mrs.  Davys's  jointura.  It 
was  never  pretended  that  the  lands  of  Carrickfergus,  and  in  the  counties  of  Kildm 
and  Dublin,  were  cliarged  with,  or  any  way  liable  to  the  payment  of  that  jointniaA" 
it  appeared,  that  by  the  descent  of  the  freehold  and  inheritance  of  the  Csrrickicrpt 
estate  on  the  appellant,  the  accession  to  his  income  waa  but  £5  per  ann.  It  <« 
also  fully  proved,  that  his  father  had  granted  hink  a  lease  of  that  estate  for  99  ;w<< 
at  the  rent  of  £5  per  annum.  And  that  Judith,  the  heir  at  law  of  Henry  N^ 
had  got  possession  of  that  estate  on  an  ejectment  in  the  ye&r  1 744,  and  eontiBiMi 
in  possession  till  the  year  1760.  And  a  paper  of  th&  hand-writing  of  the  nidMo 
Davys,  and  indorsed  on  the  back  tiiereof ,  "  a  computation  of  defieteneie*  m  Ctfl^ 
Douoyt'i  marriage  tettlement,"  was  also  proved  in  the  words  and  figures  foBflwinf. 
viz.  "  Hercules,  senior,  proposed,  and  parties  were  of  opinion,  that  freehold  luw 
and  leasee  [380]  would  yield  during  the  life  of  John  and  Ann  £500  per  annani,  ud 
£400  per  annum,  during  the  life  of  Ann  after  John's  death,  if  not,  to  be  made  up 
out  of  the  interest  of  £7500  which  was  paid  to  Hercules  during  his  life.  Now  Hartnta 
is  long  since  dead,  and  the  £7500  was  to  purchase  lands  for  John  for  Ufe;  >*' 
mainder  to  his  son  in  tail,  tiie  maintenance  falls  short  of  £500  per  annum.  Andlkf 
pretend  he  has  released,  and  that  proved  by  a  person.  Suppose  John  Davys  din  Am 
is  to  be  paid  £400  per  annum  out  of  said  maintenance  lands,  which  falls  diorttlMMi 
by  determination  of  leasee  or  otherwise,  wiiere  must  that  be  made  upl  Why  ottw 
the  lands  purchased  with  £7500.  Is  not  that  a  wrong  to  John's  heirt  tiie  intent beisgi 
tiiat  maintenance  lands,  and  the  interest  of  £7500,  should  make  good  Ann's  jointare. 
which,  if  Hercules  should  survive,  would  be  no  wrong  to  said  heir ;  but  he  dying  ^ 
interest  ceased,  for  then  principal  was  to  purchase  lands  entirely  for  the  benefit  of 
said  heir ;  for  otherwise  the  £400  per  annum,  chargeaUe  thereon  for  Lettiee  kef 
jointure,  and  £400  for  Ann,  would  be  more  than  said  £7500  purchase  would  f^ 
Note,  That  if  the  £7500  was  laid  out  as  by  the  deed  directed,  the  same  voold  tho 
have  purchased  about  £500  per  annum ;  whereas  it  will  not  now  purehsee  (bi^ 
£350  per  annum.  And  also  it  was  the  intent  of  all  the  parties,  that  the  said  John,  sA^ 
the  death  of  his  father,  and  his  heir  in  tail  male,  was  to  have  by  tlid  said  maintaiux 
lands,  and  the  estate  to  be  purchased  by  the  £7500,  £1000  per  annum.  And  •*■'" 
case  now  is,  John's  heir  is  not  likely  to  have  above  £600  per  annum.    It  ii  not  1^ 
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executors  of  Herculee,  but  the  executors  of  Henry,  who  administered  to  John  my 
grandfather,  which  was  omitted  in  this  case.  And  I  desire  to  know  what  demand 
I  can  have  of  them  on  account  of  my  father's  marriage  articles,  which  I  expect  will  be 
laid  before  Mr.  Bernard.  Samuel  and  I  administered  to  Henry;  Ezekiel  Davys, 
Wilson  and  Charles  Howard  administered  to  Samuel;  the  otiier  two  Howards  to 
Charles  (Francis  and  Griffin)  brothers  to  said  Charles  deceased.  How  Miss  Sharrard 
is  coneerned  as  to  my  demand  (Samuel's  sister)  I  am  to  be  informed." 

The  cause  was  heard  on  the  6th,  9th,  10th,  16th  and  17th  of  February  1761,  before 
the  lord  chancellor  of  Ireland ;  and  his  lordship  having  taken  time  to  consider,  he  on 
the  9th  of  March  following,  was  pleased  to  order,  adjudge,  and  decree,  that  it  should 
be  referred  to  one  of  the  masters  to  take  an  account  of  the  personal  estate  of  John 
Davys  deceased,  the  appellant's  father,  into  whose  hands  the  same  came,  and  how  it 
had  been  applied  or  disposed  of ;  and  to  report  whether  any,  and  what  part  thereof, 
stood  out  at  interest,  on  any  and  what  securities,  at  tlie  deatii  of  the  said  John  Davys ; 
and  whether  any,  and  what  interest,  and  by  whom,  had  been  received  on  account  of 
such  securities ;  and  whether  any,  and  what  part  of  the  personal  estate  of  the  said 
John  Davys  had  been  laid  out  at  interest  since  his  death,  and  when  and  by  whom ;  and 
whether  any  interest,  and  to  what  amount,  had  been  received  on  [381]  account  there- 
of, and  by  whom ;  and  whether  any,  and  what  part  of  the  personal  estate  of  the  said 
John  Davys,  since  his  death,  had  yielded  any  other,  and  what  profit  and  how  much 
in  the  wluJe,  and  who  had  received  such  profit;  and  also  to  take  an  account 
of  what  debts  were  due  and  owing  by  the  said  John  at  the  time  of 
his  death.  And  bis  lordship  declared,  that  the  trusts  in  the  deeds  of  1699  and  1721, 
as  to  the  appellant,  were  satisfied  by  the  real  estate  that  descended  to  the  appellant 
from  John  Davys  his  father ;  and  tLat  the  appellant  was  not  entitled  to  any  allow- 
ance out  of  the  personal  estate  of  the  said  John,  on  account  of  the  securities  in  the 
said  deeds  mentioned.  And  the  master  was  directed  also  to  take  an  account  of  the 
personal  estate  of  Ann  Davys  deceased,  into  whose  hands  the  same  came,  and  how 
disposed  of ;  and  to  take  an  account  of  what  provision  the  said  John  Davys  made  for 
his  children  in  his  life-time,  and  what  they  received  since  his  death. 

From  this  decree,  so  far  as  it  related  to  the  point  of  satisfaction,  the  appellant 
appealed ;  insisting  (T.  Sewell,  6.  Perrot),  that  John  Davys  his  father,  by  the  receipt 
of  the  money  due  on  Mr.  Clements's  mortgage,  became  a  debtor  to  the  representative 
of  the  surviving  trustee  in  the  settlement  of  1699,  and  such  representative  might  and 
ought  to  recover  the  same  out  of  his  personal  assets;  and  as  the  descent  of  lands 
upon  the  appellant  could  be  no  satisfaction  of  a  debt  due  to  the  appelant  himself, 
there  could  be  no  pretence  to  say  it  could  be  a  satisfaction  for  a  debt  due  to  the 
trustee.  That  even  the  devise  of  lands  has  never  been  held  to  be  a  satisfaction  for 
money,  or  a  personal  debt  or  demand,  because  they  are  of  different  natures ;  but  in 
the  present  case,  the  lands  descended  did  not  come  to  the  appelant  by  the  gift  of 
his  father,  but  by  act  of  law;  and  it  was  a  new  and  unheard-of  doctrine,  that  a 
debt  due  to  the  heir  should  be  satisfied  by  the  deeoemt  of  lands ;  for  it  would  be  to 
put  the  heir  in  a  worse  condition  than  any  common  devisee  of  lands,  who,  notwith- 
standing the  devise,  would  be  entitled  to  be  paid  his  debt,  unless  it  was  otherwise 
provided  by  the  will.  That  in  cases  of  debts  by  specialty,  or  even  by  mortgage,  the 
heir  at  law  or  devisee  has  a  right  to  have  the  descended  or  devised  estate  exonerated 
out  of  the  personal  estate ;  and  the  appellant  in  the  present  case,  supposing  him  to  be 
a  creditor  immediately  on  his  father's  estate  for  the  trust  money  or  any  part  of  it, 
as  for  a  debt  by  specialty,  would  have  the  same  right  against  his  father's  assets;  but 
such  part  of  this  trust  money  as  was  received  by  the  appdlant's  father,  was  by  him 
placed  out  again  on  Shiell's  mortgage,  as  a  specifick  part  of  the  trust  fund,  and  so 
remained  ;  and  if  it  had  not  been  so  placed  out  by  him,  he  would  only  have  been  a 
debtor  by  simple  contract  for  the  same,  upon  the  ground  of  his  having  received  it. 
That  the  words  of  the  decree  seemed  to  amount  to  a  declaration,  that  tiie  trusts  of  the 
deeds  of  1699  and  1721,  were  satisfied  as  to  the  .£2000  mortgage  on  Sir  Richard 
Buckley's  estate,  and  the  £2000  mortgage  on  Mr.  Fortescue's  estate,  as  well  as  with 
respect  to  Mr.  Clements's  mortgage,  and  that  those  securities  should  be  considered  as 
part  of  John  Davys's  personal  estate ;  but  there  could  not  surely  [382]  be  any  ground 
to  say,  that  those  securities  ever  were  part  of  his  personal  estate,  they  being  specifi- 
cally bound  by  the  trusts  of  the  deeds  of  1699  and  1721,  which  John  Davys  neitlier  had 
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it  in  his  power,  nor  attempted,  or  shewed  the  least  intention  to  alter ;  and  it  hii 
death,  tliese  mortgages,  and  tlie  money  received  by  him.  on  Mr.  Clements'g  mortga^K 
were  all  liable  to  make  good  his  wife's  jointure,  and  therefore  must  remain  subject  to 
the  said  trusts;  and  jet  it  might  as  wdl  be  contended,  that  the  trust  as  to  her  «u 
satisfied  by  her  husband's  dying  intestate^  whereby  slie  became  entitled  to  a  thiij 
part  of  his  personal  estate;  as  that  the  trusts  were  satisfied  quoad  the  appellant, k 
the  descent  of  lands  upon  him. 

On  the  other  side  it  was  contended  (C.  Yorke,  A.  Forrester),  that  it  to 
£411  I7s.  4d.  part  of  the  principal  sum  of  £7500  assigned  to  trustees  by  tliedeed 
of  16i)9,  there  was  no  ground  for  the  appellant's  retaining  it  out  of  John  D«to'i 
assets,  because  it  appeared  by  the  deed  of  1721,  to  have  been  received  not  by  Jolm 
Davys,  but  by  the  surviving  trustees.  That  if  John  Davys  had  covenanted  to  liyoot 
£7500  in  the  purchase  of  lands,  to  the  use  of  himself  for  life,  with  remainder  to  Lis 
first  and  every  otlier  son  in  tail  male ;  and  had  purchased  lands  in  fee  to  that  nlut 
and  permitted  them  to  descend  to  his  eldest  son ;  the  lands  so  descended  would  ban 
been  deemed  a  performance  of  the  covenant,  and  the  appellant  could  not  have  caa- 
pelled  John's  representative  to  have  laid  out  £7500  of  his  assets:  So  if  a  mu 
covenants  to  leave  his  wife  a  certain  sum,  and  dies  intestate,  and  the  widov'e  ib- 
tributive  share  of  the  assets  amount  to  the  sum  covenanted,  it  is  a  performance  of  tbe 
covenant  (See  Blandy  v.  Widmore,  2  Vem.  709.  2  P.  Wms,  323.  Davila  v.  Damla,ii 
724.) ;  and  she  cannot  have  both  her  distributive  share,  and  the  sum  which  her  h» 
band  covenanted  to  leave  her.  These  points  are  settled  by  judicial  determinatiom 
That  the  several  securities  amounting  to  £7500  were,  by  the  settlement  of  1699, 
vested  in  trustees,  for  the  purpose  of  bei,ng  laid  out  in  land ;  and  John  Dam 
by  the  deed  of  1721,  undertook  the  performance  of  that  trust,  making  himsdf  ansver- 
aUe  for  the  breach  of  it.  From  the  making  of  the  settlement  of  1699,  this  sum  must 
be  considered  as  land;  and  by  the  deed  of  1721,  John  Davys  was  himself  faecomt 
covenantor,  that  it  should  be  such.  When  therefore  he  left  fee  simple  lands  of  £1000 
annual  value  to  descend  on  the  appellant,  this  was  a  full  satisfaction  for  the  bread) 
of  trust  in  not  laying  out  the  £7500,  or  rather  a  performance  of  the  covenant  and  cut 
off  all  further  resort  against  his  assets. 

But  it  is  said,  that  John  Davys  did  not  himself  purchase  ihe  fee  simple  lands  which 
he  left  to  descend  on  the  appeUant ;  and  therefore  this  differs  the  case  from  fomer 
authorities. — ^He  however  cleared  those  lands  of  inoumbranoee,  to  the  amonat  d 
£11,670,  probably  applying  (but  if  so  or  not  was  immaterial)  the  £7500,  m*  bo  mud 
of  it  as  came  to  h^s  hands  in  that  way.  This  in  effect  made  him  a  purchaaor.  and  the 
appellant  virtually  received  the  £7500,  for  it  made  no  difference  whetiier  the  mou* 
was  paid  to  him,  or  for  bis  use  and  benefit.  But  in  truth  it  did  not  signify  whether 
the  lands  descended  to  the  appellant  were  or  w^re  not  pu]>[383]-chasad  by  his  father. 
no  court  of  law  or  equity  ever  enquiring  whether  the  real  estates  in  the  hands  of  the 
heir  were  originally  purchased  by  the  ancestor  debtor ;  for  whether  he  has  them  ^ 
descent  or  purchase,  they  are  assets  for  satisfying  his  oMigations,  and  equally  benefi- 
cial to  his  heir,  who  is  compensated  for  his  demand  by  lands,  which  the  ancestor  mi^ 
have  given  away  from  him. 

It  is  however  further  objected,  that  it  did  not  appear  that  John  Davys  intenW 
the  lands  descended  to  the  appellant,  to  be  a  satisfaction  for  the  £7500  or  any  ptft 
thereof.  But  the  intent  in  these  cases  is  to  be  collected,  fr<»n  tiie  substantia  p^ 
formance  of  the  agreement  or  covenant:  As,  where  a  debtor  leaves  a  legacy  equal  to 
the  debt,  the  legacy,  if  nothing  appears  to  tb»  contrary,  is  a  presumed  gatisfactvn 
of  the  debt,  and  yet  every  legacy  imports  a  gift  or  bounty :  But  John  Davys  had 
su£Scieutly  manifested  his  intent,  by  a  deed  of  the  24th  of  March  1740,  whereto  the 
appellant  was  witness,  that  the  appellant  should  have  no  part  of  the  £7500.  F<* 
he  therein  recited  a  mortgage  debt  of  £6000  due  to  him  from  Mr.  Tynte.  aad 
assigned  that  mortgage  to  trustees,  for  applying  £1000  part  thereof  in  paymentoi 
his  daughter  Sarah's  portion,  and  the  residue  to  himself,  his  executors  and  adnunv- 
trators.  This  mortgage  was  substituted  in  lieu  of  some  of  tbe  original  securitiet: 
and  the  disposition  of  it  shewed,  that  Jc^m  Davys  did  not  intend  the  appellant  t»han 
any  part,  and  must  tiiierefore  mean  him  a  compensation  by  the  descent  of  the  fee 
simple  lands.  Besides,  tiie  appelant  possessed  himself  of  all  his  father's  deeds  ud 
papers,  which  would  probably  have  removed  every  doubt  concerning  the  intent' 

1148 


Digitized  by 


Google 


KERRY  (earl  OF)  V.  FITZ-MADRICE  (liORD)  [1752]       VI  BBOWS. 

That  t£e  original  securitiea  assigned  bj  the  settlemeut  of  1699,  were  all  extinguished 
in  the  life-time  of  John  Davrs;  and  Sir  Richard  Buckley's  mortgage,  which  was 
assigned  as  a  secondary  one,  by  the  deed  of  September  1721,  was  also  extinguished, 
and  at  an  end.  So  that  the  appellant  had  no  specific  lieu  on  any  particular  part  of 
John  Davys's  personal  estate,  but  a  general  demand  upon  the  whole,  for  a  breach 
of  trust  in  not  investing  £7500  in  the  purchase  of  lands ;  and  if,  under  the  circum- 
stances of  this  case,  he  had  the  least  right  to  retain  any  part  of  his  father's  personal 
assets  for  answering  that  demand,  he  should  hare  brought  his  bill  for  establidiing  it : 
whereby  tiie  respondents  would  have  had  a  fair  and  proper  opportunity  of  contro- 
verting the  justice  of  such  demand. 

After  hearing  counsel  on  this  appeal,  it  was  cbdbbbd  and  adjddgkd,  that  so  much 
of  the  decree  therein  complained  of  as  declared,  "  that  the  trusts  in  the  deeds  of  1699 
and  1721,  as  to  the  appelant,  were  satisfied  by  the  real  estate  tiiat  descended  to  him 
from  John  Davys  his  father ;  and  tliat  tiie  appellant  was  not  entitled  to  any  allow- 
ance out  of  the  personal  estate  of  the  said  John,  on  account  of  the  securities  in  tlie 
said  deeds  mentioned;"  should  be  reversed.  And  it  was  dbclabxd,  that  the  said 
deeds  were  satisfied  by  the  real  estate  that  descended  to  the  [384]  appellant  from 
John  Davys  his  father,  except  as  to  the  mortgage  made  for  £2000  and  interest,  by 
Thomas  Fortescue  to  St.  Ledger  Gilbert  the  surviving  trustee,  and  which  mortgage 
belonged  to  the  appellant,  as  first  son  of  the  marriage:  And  it  was  further  ordirku 
and  ADjuDGiD,  that  the  said  decree  in  all  other  respects  should  be  affirmed ;  and  that 
the  court  of  chancery  in  Ir^and  should  give  all  proper  directions,  for  carrying  the 
said  decree,  with  this  variation,  into  execution.    (Jour.  vol.  30.  p.  238.) 


SETTLEMENTS. 

Case  1. — Earl  of  Kerry, — Appellant ;  Lord  Viscount  Fitz-Maurice,~ 
Respmdent  [11th  March  1752]. 

[Mews'   Dig.   xii.    1069.] 

A.  on  his  marriage,  settled  lands  to  the  use  of  hims^  for  life,  remainder  to 
his  wife  for  her  jointure,  remainder  to  the  first  and  other  sons  of  the 
marriage  in  tail  male;  reserving  to  himself  a  power  of  charging  the  estate 
with  £3000  for  younger  children,  or  the  payment  of  debts ;  and  covenanted 
to  lay  out  £6000,  part  of  the  wife's  portion,  in  the  purchase  of  lauds,  to  be 
settled  to  the  same  usee.  The  £6000  was  not  laid  out.  After  the  eldest  son 
of  A.  came  of  age,  it  was  agreed,  in  consideration  of  his  advancing  £3000 
for  the  purchase  of  a  commission  in  the  army  for  the  son,  to  make  a  new 
settlement  more  beneficial  for  the  younger  children.  Accordingly  a  settle- 
ment was  made,  whereby  the  lands  were  limited  to  the  former  uses,  but 
A.  was  empowered  to  charge  £3000  for  each  of  his  younger  children ;  and 
his  covenant  to  lay  out  the  £6000  was  released.  On  a  bill  being  filed  to  set 
aside  this  subsequent  settlement,  and  to  have  the  £6000  laid  out  pursuant 
to  the  covenant,  the  court  dismissed  the  bill,  but  without  co8t& 

William  Lord  Kerry  (the  appellant's  great  grand-father)  by  articles,  dated  17th 
of  December  1692,  between  himself  and  Thomas  Fita-Maurice,  his  eldest  son,  of  the 
one  part,  and  Elizabeth  Lady  Shelburne,  Charles  Lord  Shelburne,  and  Ann  Petty, 
of  the  other  part,  in  consideration  of  a  marriage  then  intended  between  the  said 
Thomas  Fitz-Maurice  and  Ann  Petty,  and  of  a  portion  of  £10,000  agreed  to  be 
paid  with  her ;  covenanted,  before  the  Ist  of  June  then  next,  to  convey  all  his  manors, 
lands,  and  premises,  to  the  use  of  himself  and  his  heirs,  till  the  marriage;  and 
afterwards,  as  to  the  town  and  lands  of  Listowhill,  Dromlegagh,  Bally  Mac  Jordan. 
Cregane,  and  several  other  denominations  therein  particularly  mentioned,  situate 
in  the  baronies  of  Clanmorris  and  Iraghty  Connor  in  tlie  county  of  Kerry,  to  tlie 
use  of  the  said  Thomas  for  life,  remainder  to  the  use  of  the  said  Ann  for  life,  as 
her  jointure,  and  in  lieu  of  dower;  and  as  to  all  otiier  tlie  premises,  to  himself  for 
life,  remainder  to  t^ie  use  of  the  said  Thomas  for  [386]  life ;  remainder  to  trustees 
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to  support  contingent  remaiuderB ;  and  after  the  deaths  of  the  said  Lord  'WtUiaa, 
Thomaa,  and  Ann,  the  whole  to  the  use  of  the  first  and  other  sona  of  tlie  said 
marriage,  in  tail  male  with  divers  remainders  over ;  with  a  power  to  Lord  Williia 
to  charge  any  sum  not  exceeding  £3000  for  his  younger  children,  or  paymeot  o! 
his  debts.— Also  a  power  to  Thomas,  to  charge  £4000  for  his  younger  childim 
witli  such  yearly  maintenance  for  them  as  he  should  think  fit,  not  exceeding  llOt 
a  year  to  each,  aaid  £600  per  ann.  as  a  jointure  to  any  other  wife:  And  it  was 
agreed,  that  Lord  and  Lady  Shdbume  should,  before  the  25th  of  March  then  next, 
pay  £6000,  part  of  the  said  portion,  to  trustees,  to  be  laid  out  in  the  purchai«  «f 
lauds  of  inheritance,  or  on  mortgage  till  such  purchase;  and  that  the  lands  to 
purchased,  should  be  conveyed,  and  the  interest  of  the  said  £6000  paid  to  tk 
said  Thomas  for  life;  remainder  to  the  said  Ann  for  life;  remainder  to  the  fira 
and  other  sons  of  the  said  marriage  in  tail  male;  remainder  to  the  daughters  ii 
tail ;  remainder  to  the  right  heirs  of  the  said  Thomas. 

The  marriage  soon  afterwards  took  effect,  and  by  indentures  of  lease  and  relea«. 
dated  the  28th  and  29th  of  March  1693,  Lord  William,  and  Thomaa  his  son.  ii 
consideration  of  tlie  marriage,  and  in  pursuance  of  the  articles,  converyed  all  tlK 
lands  therein,  and  in  the  articles  mentioned,  to  the  several  uses  therein  expreseed: 
and  by  this  settlement,  a  term  of  60  years  wa«  limited  to  trustees  from  the  dettli 
of  the  said  Thomas,  upon  trust  to  raise  £4000  for  tlie  daughters  and  younger  eons 
of  the  marriage,  with  £200  a  year  for  their  maintenance  in  the  mean  timei  And 
power  was  reserved  to  Lord  William,  by  deed  or  will,  to  charge  any  sum  not  exceediag 
£3000  for  his  younger  children,  or  for  payment  of  debts. 

By  indenture,  dated  the  18th  of  January  1696,  Lord  William,  in  execution  of 
this  power,  demised  several  of  the  lands  in  settlement,  to  trustees  for  999  yean, 
to  commence  upon  his  death,  upon  trust  to  raise  and  pay  to  his  second  son  William 
£3000,  and  in  the  meantime,  £300  per  ann.  for  his  maintenance. 

Soon  afterwards  Lord  William  died,  leaving  the  said  Thomas  his  eldest  son. 
who  thereupon  became  baron,  and  afterwards  Earl  of  Kerry,  and  entitled  to  tk 
whole  estate  as  tenant  for  life,  with  remainder  to  his  first  and  other  sons  in  tail  male. 
And  in  October  1703,  he  paid  his  brother  William  ^a  said  £3000,  with  intereit, 
to  tlie  amount  of  near  £1000  more. 

Earl  Thomas  had  issue  by  the  Lady  Ann  his  wife,  William  his  eldest  son. 
Thomas  his  second  son,  and  the  respondent  his  third  son,  and  three  daugbten. 
Ann,  Arabella,  and  Charlotte;  and  in  1712  he  married  his  daughter  Ann  to  Sir 
Maurice  Grosbie,  and  gave  her  a  portion  of  £2000  out  of  his  own  pocket;  and  in 
1707,  sent  his  eldest  son  William,  then  about  13,  to  Eton  college,  and  there  eipeoded 
on  him  £400  a  year  for  five  years;  and  from  thence,  in  1712,  removed  lum  to 
Oxford,  where  he  remained  at  an  expence  of  £600  a  year,  till  the  enxl  of  1714, 
when  he  grew  profuse,  neg-[386]-Iected  his  studies,  and  at  last  quitted  the  univeraitr 
without  his  father's  consent  Being  afterwards  of  age,  and  desirous  of  going  inic 
tlie  army,  he  prevailed  upon  Lord  Cadogan,  a  near  relation  of  his,  to  press  his 
father  to  purchase  for  him  a  company  in  the  guards;  but  as  Earl  Thomas  had 
just  given  his  daughter  Ann  a  portion,  which  to^  away  all  his  ready  monej,  aad 
had  four  younger  children  unprovided  for,  and  as  the  income  of  his  estate  did 
not  then  exceed  £2250  per  ann.  his  lordship  for  some  time  refused  to  comply;  but 
it  being  proposed,  that  upon  such  purchase  tlie  family  estate  sliould  be  new  settled, 
nud  particularly,  tliat  (in  regard  the  estate  had  since  1692  advanced  from  about 
£1200  to  £2250  a  year,  and  was  likely  to  rise  much  higher)  the  provision  for  the 
Earl's  unmarried  younger  children  should  be  enlarged,  and  diat  William  the  eldeR 
son  should  be  made  tenant  for  life;  and,  in  consideration  of  a  mansion-house, 
offices,  gardens,  deer-park,  and  other  improvements  mode  on  tlie  estate  by  the  Earl. 
he  should  be  discharged  from  his  agreement  for  laying  out  the  £6000 ;  he  was  oa 
these  terms,  prevailed  upon  to  pay  £3000  for  the  purchase  of  the  said  company. 

And  accordingly,  by  indentures  of  lease  and  release,  dated  the  10th  and  iltli 
of  May  1716,  between  Earl  Thomas  and  his  said  son  William  of  the  first  part,  Sir 
Tliomas  Vesey,  Bishop  of  Ossory,  and  Thomas  Burgh,  Esq.  of  the  second  part. 
Robert  Do3me  and  John  Pratt,  Esqrs.  of  the  third  part,  and  Sampson  Cox,  and 
Marcus  Dowley,  Esqrs.  of  the  fourth  part;  in  consideration  of  the  said  £300lX 
and  for  settling  tlie  premises  in  the  name  and  blood  of  the  family,  and  for  makin? 
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a  further  provision  for  Earl  Thomas's  younger  children,  etc.  the  earl  and  his  sou 
William  oonvejed  the  premisea  mentioned  in  the  articlea  of  1692,  and  the  settlement 
of  1693,  to  the  Bishop  and  Mr.  Burgh  ajid  their  heirs,  to  the  use  of  Earl  Thomas 
for  life,  without  impeachment  of  waste;  remainder,  as  to  part,  to  the  said  Ann  his 
lady  for  life ;  remainder,  as  to  part,  to  the  use  of  the  said  Robert  Doyue  and  John 
Pratt  for  500  years,  for  raising  any  sum  not  exceeding  £3000  a-piece,  as  Earl 
Thomas  should  appoint,  for  the  portions  of  his  younger  sons  and  daughters, 
to  be  paid  them  by  such  proportions  and  at  such  times,  as  he  should  by  deed  or 
will  direct;  and  for  want  thereof,  then  the  said  sons  and  daughters  to  have  £3000 
a-piece  at  their  ages  of  21.  And  aa  to  other  parts  of  the  premises,  viz.  Listowhill, 
and  the  commons  thereof,  Dromlega^,  Bally  Mac  Jordan,  Banemore,  Ballygarott, 
Beale  and  Pullogh,  to  the  use  of  the  said  Robert  Dojrne  and  John  Pratt,  their 
exeoutors  and  assigns,  for  two  several  terms  of  21  years,  to  commence,  as  to  part, 
from  the  death  of  Earl  Thomas,  and  as  to  the  rest,  from  the  death  of  him  and  his 
lady;  upon  trust  to  permit  all  persons  to  whom  Earl  Thomas  should  sell  any  of 
thie  woods,  timber,  or  underwood  thereon,  to  sell  and  carry  the  same  away.  And 
subject  to  these  several  terms,  and  to  the  jointure  of  Lady  Kerry,  the  whole  estate 
was  limited  to  the  use  of  the  said  William  for  life,  remainder  to  his  first  and  other 
sons  in  tail  male,  with  remainders  over  to  Thomas  and  John  Fitii-Mau-[387]-rice, 
the  second  and  third  sons  of  Earl  Thomas  successively,  and  to  their  first  and  otlier 
sons  in  tail  male;  remainder  to  the  ri^t  heirs  of  Earl  Thomas;  with  power  to  the 
said  William  and  his  brothers  respectively,  when  in  actual  seisin,  by  deed  or  will 
to  settle  jointures  not  exceeding  £600  a  year,  and  to  make  leasee;  and  a  proviso 
for  extinguishing  such  power  of  settling  jointures,  if  eitlier  of  them  should,  in 
the  life-time  of  Earl  Thomas,  marry  without  his  consent  under  his  hand  and  seal. 
And  after  reciting,  that  Earl  Thomas  had  expended  great  sums  in  building  and 
furnishing  a  very  large  mansion-house,  etc.  and  making  other  improvements  at 
Liznaw,  and  had  walled  in  a  park  and  gardens  adjoining,  and  that  £6000  was, 
by  the  articles  of  1692,  agreed  to  be  laid  out  in  a  purchase,  or  at  interest;  the  said 
WiUiam,  in  consideration  of  those  improvements,  and  of  the  £3000  paid  him  as 
aforesaid,  did  for  himself,  his  heirs,  executors,  etc.  r^eaae  to  Earl  Thomas,  his 
heirs,  executors,  etc.  and  to  the  heirs,  executors,  etc.  of  Lord  and  Lady  Shelbume, 
all  claim  and  demand  to  the  said  £6000,  and  to  all  lands  or  hereditaments,  which 
by  the  said  articles  were  intended  to  have  been  purchased  therewith ;  and  covenanted, 
that  neither  he  or  his  heirs  should  commence  any  action  or  suit  upon  the  said 
articles,  concerning  the  said  £6000. 

In  Trinity  term  1716,  Earl  Thomas  and  his  son  William,  in  pursuance  of  a 
covenant  in  this  last  settlement,  joined  in  a  common  recovery;  and  soon  after, 
Thomas  Fitz-Maurice,  the  second  son,  died  an  infant  and  without  issue. 

In  August  1725,  Earl  Thomas  married  his  daughter  Arabella  wi4^  Arthur 
Denny,  Esq.  whose  circumstances  requiring  ready  money,  for  the  pajrment  of  his 
and  his  father's  creditors,  the  Earl  advanced  for  that  purpose  £4000  as  his  said 
daughter's  marriage-portion,  instead  of  securing  the  £3000,  which  he  had  power  to 
charge  for  her  on  his  estate,  by  virtue  of  the  settlement  of  1716. 

But,  intending  to  keep  that  charge  on  foot,  for  the  benefit  of  the  respondent  his 
youngest  son,  by  indenture,  dated  by  mistake  the  8th  of  April  1726,  instead  of  the 
8th  of  April  1726,  between  the  Earl  of  the  one  part,  and  the  respondent  of  the  other ; 
reciting,  that  the  Earl  had  some  time  before  paid  his  said  son  £3000  in  part  of 
the  portion  he  designed  for  him,  and  that  his  said  son  had  lent  him  the  said  £3000, 
to  bia  paid  as  a  portion  with  his  said  daughter  Arabella,  and  that  the  Earl  was, 
by  the  settlement  of  1716,  empowered  to  charge  £3000  ai-piece  for  tlie  portions  of 
his  younger  children ;  the  Earl  covenanted,  that  he  would,  by  deed  or  will,  secure 
the  said  £3000  to  his  said  son,  either  by  leaving  the  same  as  a  charge  affecting 
the  premises,  which  by  the  said  settlement  he  was  empowered  to  incumber  for  the 
portion  of  his  said  daughter  Arabdla,  or  any  other  of  his  children,  or  in  any  other 
manner  as  counsel  should  advise:  And  the  respondent  covenanted,  not  to  demand 
any  interest  which  should  grow  due  for  the  money  during  the  Earl's  life. 

The  Earl  also  intending  the  woods  growing  on  his  estate,  as  a  further  provision 
for  the  respondent,  by  deed  dated  the  22d  of  [388]  June  1726,  reciting  the  settle- 
ment of  1716,  and  bis  poww  thereby  over  the  woodlands,  in  consideration  of  £100 
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paid  him  bj  tlie  reBpondent,  and  in  execution  of  his  said  power,  and  in  order  to 
make  a  further  provision  for  him,  tiie  Earl  conveyed  to  him^  all  the  woods  os  tbe 
lands  of  Dromlegagh,  Bally  Mac  Jordan,  Beale,  Listowhill,  Clev&rough,  and  Bav 
more;  witli  liberty,  during  the  terms  of  21  years  thereof  limited  to  D<mie  »iA 
Pratt>  to  f^  and  carry  away  the  same. 

Earl  Thomas,  by  his  will  dated  tiie  22d  of  April  1738,  reciting,  that  he  had  bv 
deed  granted  to  the  respondent  some  of  his  woods,  but  not  then  having  an  oppor- 
tunity of  seeing  what  particular  woods  he  had  granted  him,  did,  fiM-  greatef 
certainty,  bequeath  to  him  all  his  woods  and  underwoods  on  Dromlegagh,  Bally  Mac 
Jordanj  Broomederaugh,  Tullamwe  and  Pullogh,  Agathroghis,  Oeaveragh,  Liitos- 
hiU,  Banemore  and  Ballygarrott,  Beale  and  Drummerrin,  which  denominatioiu 
comprehmded  all  the  woodlands  on  the  estate;  and  he  diereby  appointed  £3000 
»-piece  for  the  respondent  and  his  sister,  Lady  Oiarlotte,  who  had  intermarriei 
with  Sir  Jolin  Colthurst,  and  charged  the  said  portions  on  the  lands  ohsrgeaUa 
therewith  by  the  settlement  of  1716,  and  made  the  respondent  sole  executor  sad 
residuary  legatee. 

On  the  death  of  Earl  Thomas,  which  happened  in  March  1741,  the  respondent 
by  force  of  the  said  deed  of  the  8th  of  April  1725,  and  of  the  Earl's  will,  becane 
entitled  to  Lady  Arabella's  £3000,  with  interest  from  the  testator's  deeth ;  and  'Uf 
force  of  the  deed  of  the  22d  of  June  1726,  and  of  the  said  will,  he  also  benoe 
entitled  to  all  the  woods  on  the  estate,  comprised  in  the  said  taust  terms  of  31 
years;  and  tiiereupon  the  said  William,  then  Earl  of  Kerry,  b;-  virtue  of  the 
settlement  of  1716,  entered  upon,  and  held  the  family  estate  to  the  time  of  liii 
death  in  April  1747,  without  having  once,  eitiier  in  his  father's  lifetime  or  afier-  i 
wards,  complained  of  that  settlement;  but,  on  the  contrary,  complied  therewidi  j 
in  all  respects,  and  particularly  in  the  following  remarkable  instances: — Fint  j 
Being  about  to  marry  in  his  father's  life-time  without  his  consent,  he,  by  artidee  j 
previous  thereto,  dated  the  28th  of  June  1738.  reciting  the  settlement  of  I7I6.  sixi 
the  power  to  him  thereby  reserved  to  settle  a  jointure  when  in  ponnmnion,  covenanted  i 
to  settle  £600  a  year  on  his  intended  wife  for  ho-  jointurBi — Secondly,  After  kii 
father's  deatli,  he  by  a  settlement,  dated  the  19th  and  20th  of  August  1743,  in 
execution  of  the  said  articles  and  power,  secured  to  his  lady,  a  part  of  the  estate  of 
£600  a  year  f<M-  her  Ufa — ^Thin^,  It  being  apprehended,  that  as  Earl  WiOisB 
had  married  without  consent,  the  said  jointure  was  not  wM-ranted  by  the  settlemeot 
of  1716,  he  obtained  a  private  act  of  parliament  in  Ireland,  whereby,  reciting  tfe 
articles  of  1692,  and  the  oovMiant  for  laying  out  the  £6000,  and  tihat  the  saaie 
had  not  been  laid  out.  and  that  E!arl  William  had.  by  his  father's  agreeing  cs 
advance  £3000  to  purchase  for  him  a  c<Miimis8ion  in  the  armj.  been  induced  id 
come  into  the  said  settlement  of  1716,  and  for  the  reasons  therein  mentioned  to 
release  Earl  Thomas,  and  Lm^  [3893  '^^  Lady  Shdbume  from  the  said  £6000: 
and  also  reciting  the  said  settlement  of  1716,  and  particularly  the  dauMs  for 
enaUing  Earl  Thomas  to  charge  the  estate  with  portions  of  £3000  a-piece  for 
I-.is  daughters  and  younger  sons,  and  for  enabling  the  sons  to  settle  jointorea:  and 
that  Elarl  William  had  married  without  consent,  and  that  therefore  the  said  s0tti^ 
ment  upon  his  lady  could  not  be  rendM^  effectual  without  the  aid  oi  parliansi:: 
It  was  enacted,  that  all  deeds  then  executed,  or  after  to  be  executed,  and  the  vill 
made,  or  to  be  made  by  Earl  William,  pursuant  to  the  said  power  in  the  aectkBacBt 
of  1716.  should  be  valid,  as  if  he  had  married  with  consent,  and  had  then  besn  ia 
poi»csFion.  and  his  father  dead :  any  thing  in  that  settlement  to  the  contrary  not 
withstanding.  To  which  act  of  parliament  the  appellant,  fanr  his  ancle  and  D«t 
friend  on  his  mother's  side,  and  the  respondent  and  his  two  sons  were  conemting.— 
F'>urth]T.  Earl  William,  after  the  death  of  his  father,  paid  the  interen  vl  the  said 
portions  of  £3000  a-piece  appointed  for  the  Lady  Charlotte  Cidtharst.  and  ti^  respos- 
dent  as  aforesaid. — And  lastly.  Earl  William,  by  his  wiD.  reciting  the  tcctiBiaeat  of 
1716.  and  his  powers  of  charging  a  jointure  of  £600  a  year  for  his  wifie.  and  £4M<.> 
for  his  younger  chUdren.  in  execution  of  those  powers,  confirmed  the  laid  jointsn 
of  £600  a  year,  by  him  before  settled  on  his  lady,  and  cfaaised  the  samI  estsia 
with  £4000  for  his  daughter  the  lady  Ann. 

In  April  1747.  Earl  William  died,  leaving  issue  the  appdaat.  tis  oelv  mc. 
and  the  said  Lady  Ann.  his  only  daughter,  both  infants :  and  tfaereapon  ti>e  C« 
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>f  Kerry,  his  widow,  whom  he  had  by  his  wiU  appointed  guardian  of  his  son  during 
ber  viduity,  and  sole  executrix,  by  virtue  thereof,  possessed  herself  of  the  Earl's 
real  and  personal  estates. 

The  Countess  refusing  to  pay  the  respondent  the  £3000  provided  by  the  settle- 
ment of  1716,  for  the  Lady  Arabella,  and  agreed  to  be  secured  to  him  as  aforesaid, 
>r  the  interest  thereof,  or  to  suffer  him,  to  cut  down  the  woods  growing  on  two 
parc^  of  land  called  Cregane  and  Ballygonloge,  claimed  by  him  aa  sub-denomi- 
lations  or  parts  of  the  lands  called  Bromlegagh,  Bally  Mao  Jordan,  and  Listowhill, 
wmprised  iu  the  said  terms  of  21  years;  the  respondent,  in  Hilary  Term  1747, 
Sled  his  bill  in  the  court  of  exchequer  in  Ireland,  against  the  appeUant,  the  said 
iJountees,  as  his  guardian,  and  as  executrix  of  Earl  William's  wiU,  the  Lady  Ara- 
>)dla  Denny,  the  Reverend  Barry  Denny,  admini'stratotr  of  Arthur  Denny  her 
leceased  husband,  and  Henry  Hargrave,  as  administrator  of  John  Pratt,  the 
lurviving  trustee  of  the  several  terms  for  payment  of  the  said  £3000  and  interest 
from  the  death  of  Earl  Thomas ;  praying,  that  the  same  might  be  a  charge  in  the 
■espondent's  favour,  on  the  lands  by  the  settlement  of  1716  made  chargeable  there- 
iritb ;  and  also  to  be  decreed  the  woods,  which  by  the  true  intent  of  that  settlement, 
rere  comprised  in  the  said  terms  of  21  years,  with  power  to  cut  down  and  dispose 
hereof  during  those  terms;  and  for  an  injunction,  in  the  nature  of  a  writ  of 
istrep-[390]-ment,  to  stop  the  cutting  of  the  said  woods,  and  for  general  relief. 

llie  appellant,  and  also  the  Countess,  by  their  answer,  insisted,  that  by  the 
letUement  of  1716,  Earl  Thomas  had  but  a  bare  power  to  charge  the  lands  with 
C3000  for  the  Lady  Arabella,  and  never  did  any  act  that  could  amount  to  an  execu- 
ion  of  that  power  in  her  favour ;  and  that  the  deed  of  the  8th  of  April  1725,  neither 
lid  or  ought  to  induce  any  charge  upon  the  lands  comprised  in  the  600  years  term. 
Lnd  after  setting  forth  the  articles  of  1692,  and  settlement  of  1693,  and  the  covenant 
'or  laying  out  the  £6000,  ihe  appellant  alledged,  that  Earl  Thomas  had  denied 
lis  son,  the  appellant's  father,  a  reasonable  maintenance,  and  that  taking  advantage 
>t  his  distress,  he  had  forced  him  into  the  settlement  of  1716,  and  therefore  insisted, 
bat  the  said  settlement  ought  to  receive  the  strictest  construction.  He  i.lso 
nsisted,  that  the  respondent  was  not  entitled  to  the  woods  on  Cregane  and  Bally- 
ponloge,  as  being  grand  denominations,  and  not  sub-denominations,  or  comprised 
n  the  said  terms  of  21  years. 

The  other  defendants  having  answered,  and  the  cause  being  at  issue,  witnesses 
rere  examined  on  both  sides.  Those  for  the  respondent  fully  proved  the  settle- 
nent  of  1716;  the  payment  of  £4000  l^  Earl  Thomas  to  Arthur  Denny,  as  the 
)ortion  of  Lady  ArabeUa;  tlie  deed  of  the  8th  of  April  1725 ;  the  declared  intention 
>t  Earl  Thomas,  to  g^ve  the  respondent  the  £3000,  provided  by  the  settlement  of 
716,  for  Lady  ArabeUa,  in  lieu  of  the  money  by  him  advanced  for  her  portion ; 
tod  that  the  parcels  of  woodland  called  Cregane  and  Ballygonloge,  were  sub- 
lenominations,  and  parts  of  some  of  the  capital  or  grand  denominations  com- 
>ri8ed  in  the  settlement  of  1716. 

The  appellant  examined  ten  witnesses  to  prove,  that  Cregane  and  Ballygonloge 
rere  capital  and  not  sub-denominations:  But  of  these  witnesses  the  first  three, 
ipon  being  cross  examined,  appeared  to  have  made,  at  the  instance  of  the  appellant's 
tgent  and  one  of  his  witnesses,  extrajudicial  affidavits,  which  the  agent  afterwards 
hewed  them  before  their  examination  in  the  cause,  for  their  instruction ;  and  four 
>ther  of  the  witnesses  appeared,  by  their  own  confession,  to  be  of  the  lowest  and 
aost  indigent  class. 

Pending  this  cause,  the  appellant,  by  his  next  friend,  filed  a  cross  bill  against 
he  respondent,  to  which  he  made  his  motli«r,  as  executrix  of  Earl  William,  a  party ; 
did  therein  charged  the  articles  of  1692,  the  settlements  of  1693,  and  1716,  and 
Jl  the  other  matters  contained  in  his  answer:  And  after  setting  forth  the.covenant 
'or  laying  out  the  £6000  in  the  purchase  of  lands,  charged  tliat  Earl  Thomas 
tad  prevailed  on  Lord  and  Lady  Shelburne  to  pay  tlie  same  to  him,  upon  assurances 
hat  he  would  lay  the  same  out  in  a  purchase;  and  that  he  had  accordingly,  soon 
tfter,  made  several  purchases  in  the  county  of  Kerry,  and  elsewhere. — That  no 
lOuse  was  built  by  Earl  Thomas,  but  only  a  small  addition  to  an  old  one.  [391] 
That  Earl  Thomas  having  paid  with  his  daughter  Arabella  a  portion  of  £4000,  tlie 
aid  Arthur  Denny,  and  Edward  Denny  his  father,  or  one  of  them,  released  the 
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£3000  which,  the  Earl  had  power  to  raise  hj  the  eettlement  of  1716,  for  Ltd;  in 
bella'B  portion ;  and  that  the  said  Edward  and  Arthur  Dennj,  and  Ladj  Anbdi, 
or  some  of  them,  exonerated  the  estate  therefrom. — That  after  the  mwrisge,  M 
Thomas,  ia  order  to  revive  the  said  charge  on  the  estate^  had,  in  1736  or  11'. 
perfected  an  appointment  of  the  said  £3000  to  the  respondent,  vhiiJi,  thm^ 
executed  several  months  after  the  said  releasei,  was  antedated. — ^That  if  the  id 
£6000  had  been  laid  out  in  lands.  Earl  William  would  have  been  tenant  in  vi. 
thereof,  with  remainder  in  tail  to  his  brother  Thomas  and  the  respondent sua'CBiTdj. 
with  a  remainder  in  tail  to  the  Ladies  Ann,  Arabella,  and  Charlotte;  andtbttk 
said  £6000  was  at  the  time  of  perfectiiag  the  settlement  of  1716,  and  still  on^tii 
be  considered  as  land   intailed   accordingly;   and   therefore  that  Eaii  Williu! 
release  could  not  take  away  the  appellant's  right,  to  have  a  sum  of  mwi^  inTtri 
in  lands,  equal  to  the  value  of  £6000  laid  out,  at  or  in  a  reasonable  time  after  £ul 
Thomas  received  the  same. — ^That  Earl  Thomas  died  possessed  of  a,  great  perwul 
fortune,  of  which,  the  respondent  possessed  himself  as  his  executor;  and  thailMi 
this  cross  bill  prayed,  tliat  the  original  and  cross  causes  might  come  on  to  be  barl 
together,  and  that  the  respondent  might  be  compelled  to  purchase  lands  of  inbri- 
tance,  equal  in  value  to  £6000  laid  out  when  the  said  sum  was  paid  to  £ari  Tinxm. 
and  for  general  relief. 

The  respondent,  by  his  answer,  denied  his  bdief  of  the  £6000  having  been  psii 
to  Earl  Thomas,  upon  any  assurances  of  his  laying  the  same  out  in  a  purdiw. 
and  said,  that  as  no  notice  was  taken  in  the  settlerment  of  1693,  of  the  agreeoai 
in  the  articles,  for  laying  out  the  said  £6000  in  lands,  he,  the  respondent,  tboi^i 
it  probable,  and  therefore  believed,  that  tlie  said  agreement  was  waived,  or  nrd. 
by  all  parties  interested  therein,  before  Earl  Thomas's  marriage — That  E&rl  Williu 
had,  for  a  valuable  consideration,  and  without  fraud  or  compulsion,  eiecuted  tie 
settlement  of  1716,  and  thereby  released  his  right  to  the  £6000,  and  all  benefitci 
the  agreement  for  laying  the  same  out  in  lands ;  and  that  Earl  Thomas  had  tta 
built  a  house  and  offices  at  Lixnaw,  and  afterwards  made  additions  thereto,  aad  W 
made  a  deer-park,  and  walled  in  large  gardens,  and  made  great  plantation! « 
fruit  and  forest  trees,  and  several  other  improvements  on  the  estate;  by  liiiA 
and  by  obliging  his  tenants  to  build,  plants  and  make  improvements,  the  Isw 
comprised  in  tlie  settlement  were  greatly  advanced  in  value,  of  which  the  appeHMJ 
from  the  deatli  of  his  father  had  the  benefit. — That  the  rents,  in  1700,  amonnsd 
to  no  more  than  £1453  138.  9d.  but  the  estate  was  now  lett  for  near  £5000 » ve"" 
He  insisted,  that  Earl  William  had  power,  by  fine,  to  bar  his  issue  of  the  b»^ 
of  the  intended  purchase,  in  case  the  same  had  been  made,  and  of  ail  '''?''*' ^ 
said  £6000  and  the  lands  to  be  tlierewith  purchased ;  and  that  as  the  monej  [W 
was  not  laid  out,  but  released  by  Earl  William  by  the  settlement  of  1716,  f"'^ 
actually  advanced  for  him  by  his  father,  and  as  the  common  recovery  was  "■'eiw 
pursuant  to  that  settlement,  the  articles  of  1692,  and  settlement  of  1693.  •<" 
thereby  totally  barred  and  extinguished ;  and  as  Earl  Thomas  and  Earl  WiUW 
would  have  had  an  absolute  power  over  the  lands,  in  case  the  same  had  bea  P*^ 
chased,  the  apt)ellant  ought  not  to  be  allowed  to  impeatji  the  said  releasa  ^m«* 
respondent  insisted  upon,  in  bar  of  the  relief  sought  by  the  appellant  . 

Several  witnesses  were  examined  on  both  sides  in  the  cross  cause,  "»"' 
agreed,  that  Earl  Thomas  had  been  at  great  expence  in  building  and  •"'P'^ 
his  estate,  and  that  he  never  cut  any  of  his  woods,  even  for  his  own  use,  ktboM" 
aU  he  had  occasion  for. 

Both  causes  came  on  to  be  heard  on  tlie  7th  of  November  1750,  when  tlie»^ 
was  pleased  to  decree,  that  the  respondent  was  entitled  to,  and  should  ''*'"*. 
£3000  and  interest  from  the  death  of  Earl  Thomas,  and  that  the  same  should  »» 
a  charge  upon  the  towns  and  lands  comprised  in  the  term  of  500  ye*"!  P'Tl 
to  the  settlement  of  1716,  on  account  of  the  portion  provided  for  tlie  ^■^^. 
and  directed  an  account  thereof  accordingly;  and  tliat  if  within  twdve  m»*^ 
months  from  the  time  of  the  report  being  confirmed,  the  said  principal  and  inw* 
and  the  growing  interest,  should  not  be  paid  to  the  respondent,  then  the **''''~\| 
be  raised  by  sale,  or  mortgage  of  the  residue  of  the  said  term,  and  that  all  ii«*|j 
parties  should  join  in  the  conveyance.  And  it  was  further  decreed,  that  •"' 
pendent  and  appellant  should,  at  the  next  assizes  for  the  county  of  Ken?-  "7 
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following  issue,  -vh.  whether  the  lands  of  Cregaue  and  Ballygonloge,  or  either  and 
irhich  of  them,  were  grand  denominations  or  sub-denominations,  or  part  of  the 
x>wnB  and  lands  of  Bally  Mao  Jordan,  Drumlegagh,  and  Listowhill,  or  of  any  and 
irhich  of  them ;  and  that  the  appellant's  cross  bill  should  be  dismissed  wittiout  costs. 

From  this  decree  the  appellant  thought  proper  to  appeal,  insisting  (T.  Clarke, 
L  Forrester),  that  the  settlement  of  May  1716  wus  obtained  from  Earl  William 
lis  father,  within  two  months  after  he  came  of  age;  when  he  was  destitute  of  sub- 
listence,  and  under  the  influence  of  parental  authority,  and  was  in  the  nature 
>f  it  extremely  hard  and  unreasonable:  For  by  the  settlement  of  1693,  made  in  pur- 
luance  of  the  prior  articles.  Earl  William  was  tenant  in  tail  of  the  whole  estate, 
lubject  only  to  a  charge  of  £4000  for  his  father  and  mother's  younger  children ; 
irhereas,  by  the  settl^nent  of  1716,  he  was  made  to  release  the  £6000,  which  was  to 
)e  laid  out  in  land  of  which  he  was  to  be  tenant  in  tail,  as  well  as  of  the  reet  of 
ihe  estate;  his  interest  in  tail  was  reduced  to  a  mere  tenancy  for  life;  the  estate 
ras  subjected  to  provisions  of  £3000  a-piece  for  every  younger  child  of  Earl  Thomas 
ind  his  wife,  of  whom  there  were  no  less  than  four  then  living;  and  Earl  Thomas 
¥08  invested  with  a  power  of  selling  all  the  wood  and  timber  growing  on  the  estate. 
]393]  That  this  settlement  was  submitted  to,  in  consideration  only  of  £3000  laid 
mt  in  a  commission  for  the  son's  immediate  support;  and  that  a  settlement  obtained 
>y  a  father  from  his  son  upon  such  hard  and  unequal  conditions,  deserved  no 
lavour,  but  every  act  done  under  it  should  be  construed  rigorously  and  strictly, 
md  receive  no  aid  or  assistance  in  a  court  of  equity.  That  Earl  Thomas's  paying 
[lady  Arabella's  portion,  either  out  of  his  own  money,  or  with  what  he  might 
jorrow  from  tlie  respondent,  would  not  of  itself,  and  without  any  further  act, 
mve  substituted  him  in  her  place,  so  as  to  make  him  be  considered  as  an  incum- 
)rancer  upon  the  estate:  And  the  deed  of  the  8th  of  April  1725,  was  not  such  a 
further  act,  as  made  or  continued  her  portion  an  actual  charge  on  the  land,  but  was 
>nly  a  covenant  to  do  a  future  act  for  securing  the  £3000  sa-id  to  hiOve  been  lent 
ij  the  respondent;  and  had  Earl  Thomas's  intent  been  to  charge  ttie  estate  at  all 
srentB  with  the  £3000  portion  to  Lady  Arabella,  it  was  impossible  to  assign  a 
reason  why  it  was  not  done  by  him  at  the  time  of  making  this  deed,  it  being  as 
»sy  to  do  it  then  as  to  enter  into  such  a  covenant :  But  this  proved,  that  he  only 
ueant  to  reserve  to  himself  the  power  of  charging  or  not  charging  the  estate  with 
i*Ay  Arabella's  fortune,  according  as  the  circumstances  of  his  affairs  and  family 
night  require ;  and  as  he  did  no  subsequent  act  to  shew  his  intent  of  charging  the 
»tate  therewith,  it  ought  not  to  be  raised  upon  the  appellant,  who  was  sufficiently 
prejudiced  by  the  execution  of  the  large  powers  conferred  on  Earl  Thomas  by  the 
lettlement  of  1716;  and  especially  in  favour  of  the  respondent,  who  either  did  or 
lid  not  advance  the  £3000  for  Lady  Arabella;  if  the  latter,  the  ooven- 
int  was  merely  voluntary;  and  if  the  former,  he  waa  more  than  amply  satisfied 
'oy  the  large  bequests  to  him  in  Earl  Tliomas's  will.  That  a  release 
)f  the  22d  of  October  1737,  to  Earl  Thoma«  from  Mr.  Denny,  of  all  demands  upon 
ihe  Earl  and  his  heirs,  and  their  lands  and  tenements,  and  the  E^arl's  will  of  the 
22d  of  April  1738,  afforded  further  proof  that  he  did  not  intend  Lady  Arabella's 
portion  should  remain  a  charge  upon  the  estate;  for  had  he  so  meajit,  hJe  would, 
instead  of  a  release  of  the  portion,  have  taken  an  assignment  of  it  from.  Mr.  Denny ; 
ind  his  will,  reciting  the  powers  given  to  him  by  the  settlement  of  1716,  the  death 
)f  Thomas,  one  of  his  younger  children,  and  Lady  Arabella's  marriage,  and  then 
>nly  charging  the  estate  with  £3000  portion  for  the  respondent,  without  taking 
uiy  notice  of  Lady  Arabella's  portion,  plainly  proved,  that  he  had  then  in  view  and 
x»ntemplation,  as  well  the  settlement,  as  the  estate  of  his  family  with  relation 
hereto,  and  yet  he  only  charged  the  estate  with  £3000  for  the  respondent's  fortune; 
ind  as  to  the  fortunes  of  the  younger  children,  the  will  put  his  daughter  Arabella's 
carriage  upon  the  same  footing  with  his  son  Thomas's  death,  and  therefore  charged 
ao  portion  for  either  of  them.  These  two  acts,  subsequent  to  the  deed  of  the  8th 
)f  April  1725,  evidently  shewed,  that  Earl  Thomas  did  not  intend  Lady  Arabella's 
brtune  should  be  raised  out  of  the  estate. 

[394]  It  was  also  contended,  that  the  court  should  not  have  directed  an  issue 
M  to  Cregane  and  Ballogonloge,  but  as  to  them  should  have  dismissed  the  reepon- 
lent's  bill ;  for  they  were  by  express  names,  and  as  distinct  from  the  other  denominsr 
tions  of  Bally  Mac  Jordan,  Drumlegah,  and  Listowill,  granted  by  the  settlement 
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of  1716  to  trustees  for  the  uses  therein  declared,  and  yet  were  neitiiw  ly  «pr« 
namee,  or  by  general  words  comprised  in  either  of  the  21  ye&rB  terms;  and  itw 
very  hard  to  say,  that  though  they  were  kept  separate  and  distinct,  in  the  gnistuf 
part  of  the  deed,  they  should,  in  the  other  part  for  raising  the  tranu,  be  indoU 
within,  and  considered  as  part  of  other  denominations,  from  which  thejr  veredeim 
separated  in  the  granting  part.  Thus  the  words,  Drumlegah,  Bally  Mac  Jordu. 
and  Listowill,  must  be  taken  more  largely  in  one  part  of  &e  deed  tii&n  tiie  oditr. 
which  was  contrary  to  all  rules  of  construction,  and  might  probably  work  &  wwiif. 
by  bringing  within  these  terms  what  Earl  William  never  thought  or  intendeds 
be  comprised  therein  ;  since,  upon  reading  the  deed  of  1716,  no  body  would  inugiK 
Cregane  and  Ballogonloge  to  be  comprised  in  the  terms,  they  being  exprenlj  &» 
tioned  in  the  granting  part,  and  no  sort  of  notice  taken  of  them  in  the  terms.  Tim 
the  written  agreement  of  the  parties  was  the  beet  interpreter  of  their  intistt. 
without  recurring  to  extrinsic  facts  for  extending  beyond  their  nat4iral  import 
tbb  words  of  a  grant  which  had  already  had  its  proper  and  full  effect;  the  t«qw- 
dent  admitting  by  his  answer  to  the  appdllant's  cross  bill,  tliat  he  had  ncKSf^ 
£8800  for  the  sale  of  part  of  the  wood  growing  on  the  appellant's  estate.  liUtij. 
that  the  release  of  the  £6000,  comprised  in  the  ^ettlemeint  of  1716,  had  no  reuotubk 
consideration  for  its  support,  and  was  liable  to  the  same  objections  as  the  rert  of 
that  settlemeint;  and  this  sum  being  paid  to  Earl  Thomas,  and  stipulated  tobeUid 
out  in  land,  could  not  be  affected  by  the  fines  and  recovery  suffered  by  Mm  ud 
Earl  William,  so  as  to  bar  the  appellant,  who  claimed  as  issue  in  tail  the  laiiditobe 
purchased  with  that  £6000,  and  therefore  it  was  hoped,  that  the  decree  compUiied 
of  would  be  reversed,  the  original  bill  dismissed,  and  such  order  and  decree  mide 
on  the  cross  bill,  as  should  be  agreeable  to  the  rules  of  equity  and  justice 

On  the  other  side  it  was  said  (D.  Ryder,  W.  Murray),  that  there  was  no  prooi, 
nor  even  the  slightest  presumption  of  Earl  William's  having  been  brought  inn 
the  settlement  of  1716  by  fraud,  surprise,  distress,  or  any  other  undue  meut: 
and  that  from  the  time  of  executing  that  settlement,  to  his  father's  death  in  1741. 
he  never  sought  to  be  relieved  against  it,  or  ever  complained  of  its  being  any  hvd- 
ship  upon  him.  That  his  marriage  articles,  the  settling  a  jointure  upon  lu«  bdj 
in  pursuance  of  those  articles,  and  in  execution  of  his  powers  under  the  seOleoia'. 
of  1716,  the  act  of  parliament,  and  his  last  will,  (all  which,  except  the  artida. 
were  subsequent  to  the  death  of  his  father),  were  so  many  acts  expressly  admittii; 
the  validity  of  that  settlement,  and  so  many  testimonies  of  his  free  and  uncss- 
strained  submission  thereto.  That  after  an  acquiescence  of  31  [395]  years,  and» 
many  repeated  acts  confirming  the  settlement  of  1716,  Earl  William  could  ut 
were  he  now  living,  be  relieved  by  a  court  of  equity  against  that  settlement  upon 
the  mere  point  of  inequality  in  the  bargain,  or  any  other  circumstance  appeariu 
in  this  cause:  And  if  he  who  was  tenant  in  tail,  and  whose  estate  tail  was  In  tfe 
settlement  of  1716,  and  the  recovery  then  suffered,  turned  into  a  bare  estate  for  life. 
whereby  he  was  manifestly  a  loser,  could  not  be  relieved ;  much  less  was  the  appi 
lant  entitled  to  relief  against  this  settlement  and  recovery,  who  was  desr^  * 
gainer  by  it ;  as  it  effectually  secured  to  him  the  reiversion  of  a  large  estate,  whidi 
under  the  old  settlement  Earl  Thomas  would  have  had  it  in  his  power  to  deprin 
him  of.  That  the  small  provision  made  by  the  articles  of  1692,  and  settlenient  of 
169-3,  for  the  younger  children  of  an  ancient  and  noble  family,  the  advanced  tiIw 
of  tlie  estate  from  1692  to  1716,  and  the  prospect  of  its  further  sdvaneing,  whick 
had  actually  happened,  it  being  now  near  £5000  a  year,  required  some  furthff 
provision  for  the  younger  children ;  a  provision  in  some  degree  proportioned  v 
their  rank  and  quality,  and  the  value  of  the  family  estate :  And  that  part  of  ^ 
settlement  whereby  tlie  estate  was  secured  to  the  issue  of  Earl  William,  even  sgaitA 
their  own  poesible  acts,  wus  a  wise  and  prudent  disposition,  being  calculated  » 
secure  the  estate  to  support  and  go  along  with  the  honours  of  the  family,  and  thin- 
fore  ought  to  receive  all  possible  countenance  and  protection  from  a  court  of  eq»iP 
That  the  bargain  between  Earl  Thomas  and  his  son,  could  not  in  sny  view  of  it  bt 
called  a  hard  one :  The  additional  charge  induced  on  the  estate  for  younger  chiidn 
by  the  settlement  of  1716,  was  only  £5000,  payable  on  the  death  of  Eari  "IVw* 
who  lived  to  tlie  year  1741 ;  in  consideration  whereof.  Earl  Thomas,  after  harK 
given  his  son  a  most  liberal  and  expensive  education,  made  a  most  honoorii* 
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iroTiBion  for  him  by  the  purchase  of  a  company  in  the  guards  at  the  expence  of 
£3000,  laid  out  upwards  of  25  years  before  his  death ;  and  tlie  great  sums  expended 
ly  him  in  the  improvement  of  the  estate,  by  which  great  part  of  it  was  doubled 
n  its  value,  seemed  to  be  a  sufficient  consideration  for  releasing  the  £6000  agreed 
o  be  laid  out  in  a  purchase,  if  any  consideration  had  been  necessary  to  render 
mch  a  release  effectual.  Besides,  the  £3000  paid  by  E&rl  Thomas  in  discharge 
>f  the  £3000  incumbrance  due  to  his  brotlier  William,  tliough  not  nieotioned 
IS  a  consideration  in  the  settlement  of  1716,  must  be  considered  aa  an 
idditional  consideration  to  Earl  William  for  coming  into  that  settle- 
uent.  Earl  Thomas  being  under  no  kind  of  obligation  to  discharge  tliat  sum. 
Ind  as  the  term,  of  ye«w«  granted  by  Lord  William  in  1696,  for  securing  this  £3000 
iras  BtiU  subsisting;  the  respondent  as  executor  of  his  fatlier  would  be  entitled  to 
hat  sum,  if  his  fatlier's  title  to  it  was  not  attinguished  by  the  settlement  of  1716. 
rhat  the  value  of  the  woods  was  inconsiderable  in  tlie  year  1716,  and  the  present 
ralue  was  owing  to  the  great  care  and  expence  which  Earl  Thomas  was  at  in  pre^ 
lerving  them.  Under  the  settlement  of  1693,  he  might  at  any  time  during  [396] 
lis  life  have  disposed  of  all  tliese  woods  as  he  thought  proper,  and  was  under  no 
lepeesity  of  preserving  the  young  growth ;  so  that  tlie  difference  to  him  under  the 
;wo  settlements  respecting  the  woods,  was  only  this,  that  the  settlement  of  1716 
sontinued  to  his  executors  that  property  in  and  power  over  them,  which  he  himself 
isd  in  his  lifetime. 

As  to  tlie  £6000  mentioned  in  the  articles  of  1692,  it  halving  neither  been  laid 
)ut  in  a  purchase,  nor  paid  to  or  vested  in  trustees,  or  otlierwise  laid  out  pursuant 
»  those  articles;  and  the  subsequent  settlement  being  quite  silent  about  tlie  laying 
>ut  that  money,  and  even  as  to  ^e  agreement  for  laying  it  out ;  it  afforded  a  strong 
presumptive  proof,  that  the  agreement  was  rescinded  or  waived  by  tlie  parties 
)efore  Earl  "Diomas's  marriage.  That  tiiere  was  no  other  proof  of  the  payment 
>f  this  £6000  to  Earl  Thomas,  than  the  respondent's  admission  in  his  answer, 
'hat  he  believed  the  tame  wo*  puid,  having  teen  an  account  of  hit  mother't  writing, 
wherein  £4000  thereof  it  mentioned  to  home  been  applied  in  October  1703,  in  di«- 
'harge  of  hit  tmcle  WiUiam't  portion  of  £3000  and  interett,  eh-arged  on  the  ettate 
>y  the  tettlement  of  1693  ;  which  application,  so  far  as  the  principal  at  least,  was 
rirtually  a  performance  of  the  agreement  touching  the  £6000 ;  since  the  extinguish- 
nent  of  an  incumbrance  was  equally  beneficial  to  Earl  Thomas's  successors,  as 
he  purchase  of  a  new  estate  would  have  been.  For  if  tliis  £6000  had  been  laid  out 
n  a  purchase,  a  fine  levied  thereof  by  Earl  William,  would  have  been  sufficient  to 
Mr  his  issue;  in  consequence  of  which  it  was  apprehended,  that  Earl  William's 
'elease  of  the  covenant  to  make  such  purchase,  and  the  benefit  thereof,  was  a  sufficient 
>ar  in  a  court  of  equity  to  the  issue  in  tail,  tliough  not  to  tlie  remainders,  as  much 
ks  if  the  immediate  remainders  in  fee  had  been  in  Earl  William.  That  as  tlie  old 
ntail  was  destroyed  by  the  settlement  and  recovery  in  1716,  and  ttie  appellant 
nu«t  now  therefore  claim  under  that  settlement  a  large  estate,  which  his  g^nd- 
ather  and  father  might  have  deprived  him  of,  and  given  away  from  him  as  they 
bought  fit ;  a  court  of  equity  ought  never  to  suffer  him  to  dispute  the  validity  of 
he  release  of  the  £6000  contained  in  a  settlement  of  whicti  he  enjoyed  the  benefit, 
''or  whoever  will  claim  under  one  part  of  a  deed,  shall  not  disturb  or  disappoint  any 
ther  part  of  the  same  instrument ;  and  therefore,  the  appellant  ought  either  to  give 
ip  his  claim  to  the  covenant,  or  quit  his  pretensions  to  the  estate. — Witli  respect 
0  the  £3000  originally  designed  for  the  portion  of  Lady  Arabella  Denny,  Earl 
^omas  had,  by  the  settlement  of  1716,  a  power,  by  deed  or  will,  to  distribute  the 
noney  charged  on  his  estate  for  the  portions  of  his  younger  children,  in  what 
troportions  he  thought  proper ;  so  that  although  he  could  not  distribute  amongst 
is  three  younger  children,  the  respondent  and  his  two  sisters,  more  than  £9000, 
'et  he  was  at  liberty  to  give  the  whole,  or  what  share  of  it  he  thought  proper,  to 
ay  one  of  them.  But  supposing  Earl  Thomas  had  no  such  power  of  distribution, 
et  as  he  paid  Lady  Arabella's  portion  out  of  his  own  pocket,  and  constantly  declared 
lis  inteu-[397]-tion  of  giving  the  £3000  charged  on  tlie  estate  in  her  favour  to 
he  respondent  in  recompence  of  the  ready  money  which  he  intended  for  him,  and 
rhich  he  was  obliged  to  pay  away  in  part  of  the  portion  of  Lady  Arabella ;  and  as 
«  manifested  such  intention  soon  after  her  marriage,  by  the  deed  of  April  1725; 
>nd  as  Earl  Thomas  was  by  the  payment  of  tiiis  portion  a  purchaser  tliereof  in 
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equity,  and  might  have  disposed  of  the  game  in  what  manner  he  thought  proper: 
the  respondent  was  well  entitled  to  it  in  equity,  under  the  deed  and  will  of  b 
father.  And  though  he  neglected  to  make  any  charge  of  the  portions  of  his  yoct^B 
children,  in  pursuance  of  his  power,  yet  by  the  espress  words  of  the  settlemeit  oi 
1716,  the  estate  would  have  remained  charged  with  £3000  for  each  of  them. 

And  as  to  that  part  of  the  decree  directing  the  issue,  it  was  conceived,  tlut  titb 
lands  of  Cregane  appeared  to  have  been  enjoyed  as  part  and  parc^  of  Drumlegip. 
and  Bally  Mac  Jordan  for  upwards  of  threescore  years  past,  ever  since  tfce  yar 
1693,  or  1694;  and  as  Ballygonloge  appeared  by  the  articles  of  1692,  by  old  rw- 
rolls,  and  by  tlie  abundant  testimony  of  credible  witnesses,  to  be  part  and  pv» 
of  the  lands  of  Listowill ;  tlie  respondent  was  the  only  person  aggrieved  by  diii 
order,  and  the  appellant  had  not  the  least  cause  to  appeal  therefrom. 

After  hearing  counsd  on  this  appeal,  it  wa«  ordsrbd  and  adjttdokd,  that  » 
much  of  the  decree  therein  complained  of  as  directed,  "  that  an  issue  at  law  elKNld 
be  tried,  whetlier  the  lands  of  Cregane  and  Ballygonloge,  or  either  and  whidi  <A 
them,  be  grand  denominations,  or  sub-denominations,  or  part  and  parcel  of  ik 
towns  and  lands  of  Bally  Mac  Jordan,  Druml^agh,  and  Listowill,  or  of  any  aEd 
which  of  tliem,"  should  be  reversed ;  and  that,  instead  thereof,  these  words  fim,i 
be  inserted,  viz.  "  Whetlier  the  lands  of  Cregane  and  Balljrgonloge,  or  either  vA 
which  of  theiu  are  comprised  in  the  description  of  the  towns  and  lands  of  Litto*- 
ill,  Drumlegagh,  and  Bally  Mac  Jordan,  or  any  and  which  of  them,  in  the  hmiu- 
tiou  of  tlie  term  of  21  years  created  in  the  towns  and  lands  last  mentioned,  br  "Jk 
indenture  of  tlie  11th  of  May  1716,  according  to  the  true  intent  and  meanins-rf 
the  said  indenture:"  And  it  was  further  ordbrbd  and  adjcdobd  that,  with  thii 
variation,  tlie  said  decree  should  be  affirmed :  And  it  was  further  ordkbsd.  dut 
th6  said  court  of  Exchequer  should  give  directions  for  carrying  tiiis  order  »d 
judgment  into  execution.     (Jour.  vol.  27.  p.  679.) 


[398]  Cask  2. — John  Jeffreys,  et  Ux., — Appellants;  Isaac  Ekyxocs, 

et  Ux., — Respondents  [Ist  April  1767]. 

[See  Fry  v.  Sherburne  (Lord)  1829,  3  Sim.  258 :  Wakefield  v.  Jfafet,  1885, 

10  A.  C.  422.] 

By  a  settlement  made  previous  to  the  marriage  of  A.  and  B.  certain  excheqaer 
annuities  were  vested  in  trustees,  in  ti-ust  for  the  husbajid  for  life,  then  b 
the  wife  for  life,  and  after  both  their  deaths,  for  the  children  of  the  marrij^ 
equally,  if  more  than  one ;  and  if  but  one,  for  such  only  child  ;  to  be  assigocd 
over  to  such  child  or  children  respectively,  at  their  ages  of  21,  happening 
after  the  death  of  tlie  survivor  of  the  father  and  mother ;  but  if  either  of  tia 
children  should  attain  21  during  the  joint  lives  of  the  father  and  mother,  or 
the  life  of  the  survivor,  then  his  or  her  share  was  to  be  paid  within  three 
months  after  the  death  of  such  survivor.  But  if  there  should  be  no  childreD 
of  the  marriage,  or  being  such,  all  of  them  should  die  before  their  shares  ghoid^ 
become  transferable  as  aforesaid,  then  the  annuities  were  to  go  to  the  mr- 
vivor  of  the  husband  and  wife.  There  was  issue  only  one  son,  who  attained 
21,  but  died  in  the  lifetime  of  his  mother,  who  survived  her  husband.  And 
upon  a  question  between  her  and  the  son's  executor,  who  was  entitled  to  thew 
exchequer  annuities}  it  was  held,  that  they  became  vested  in  the  son  od  hi? 
attaining  21,  and  were  transmissible  and  deviseable  by  him,  notwithstandic^ 
he  died  in  his  motlier's  lifetime. 

Decrbk  of  Lord  Northington,  C.  affibmkd. 

I.  S.  gives  all  his  personal  estate  to  trustees,  in  trust,  to  pay  the  inter«< 
thereof  to  his  wife,  so  long  as  she  should  continue  his  widow,  but  if  she  married 
again,  tlien  he  directed  his  trustees  to  pay  her  an  annuity  of  £110  and  no  men 
during  her  life;  and  in  that  case,  he  gave  the  residue  of  his  estate  to  his ik 
P.  but  made  no  disposition  tliereof  in  the  event  of  his  wife's  not  marryia; 
again.  The  wife  did  not  marry;  and  upon  a  question  to  whom  this  re^it 
belonged,  the  court  held  that  it  belonged  to  the  representatives  of  the  soc,  »1» 
had  attained  21,  and  died  in  his  mother's  lifetime. 
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By  indenture  made  previous  to  the  marriage  of  Peter  Naizon  with  Margaret  Pre- 
vereau,  dated  the  14th  of  December  1739,  between  the  said  Peter  Naizon  and  Martha 
Naizon  his  mother,  of  the  first  part,  Danid  Prevereau  esquire,  and  the  said  Margaret 
Prevereau  his  daughter,  of  the  second  part,  and  Peter  Simond,  of  the  third  part; 
reciting,  that  the  said  Danid  Prevereau  being  possessed  of  sis  several  exchequer 
annuities  of  £15  each,  the  same  had  been  assigned  to  the  said  Daniel  Prevereau  and 
Peter  Simond,  and  that  a  marriage  was  then  intended  between  the  ttaid  Peter  Naizon 
and  Margaret  Prevereau;  it  was  witnessed,  agreed,  and  declared,  that  the  said 
Daniel  Prevereau  and  Peter  Simond,  and  the  survivor  of  them,  and  the  executors 
and  administrators  of  such  survivor,  should  stand  and  be  possessed  of  and  interested 
in  the  said  several  annuities,  in  trust,  after  the  marriage,  to  permit  the  same  to  be 
received  by  the  said  Peter  Naizon  and  his  assigns,  during  his  life,  and  after  his  de- 
cease, by  the  said  Margaret  Prevereau  and  her  assigns,  during  her  life ;  and  after  the 
decease  of  the  said  Peter  Naizon  and  Margaret  Prevereau,  that  then  the  said  Daniel 
Prevereau  and  Peter  Simond,  their  executors  and  administrators,  should  stand  and 
be  possessed  of  the  said  annuities,  in  trust  for  all  and  every  the  child  and  children 
of  ^e  said  Peter  Naizon,  on  the  body  of  the  said  Margaret  Prevereau  to  be  begotten, 
in  equal  shares  and  proportions  if  more  than  one,  and  if  but  one  such  child,  in  trust 
for  such  only  child,  to  be  paid,  assigned,  and  made  over  to  such  child  and  children 
respectively,  at  their  respective  ages  of  21  years,  happening  after  the  death  of  the 
survivor  of  them  the  said  Peter  [^9]  Naizon  and  Margaret  Prevereau ;  but  if  either 
of  them  should  attain  the  age  of  21  years,  during  the  joint  lives  of  the  said  Peter 
Naizon  and  Margaret  Prevereau,  or  in  the  lifetime  of  the  survivor  of  them,  then  his, 
her,  and  their  share  and  proportion  of  and  in  the  said  annuities  should  be  paid, 
assigned,  and  made  over  to  him,  her,  or  them  respectively,  within  three  months  after 
the  death  of  such  survivor,  unless  the  said  Peter  Naizon  and  Margaret  Prevereau,  or 
the  survivor  of  them,  should  during  their  joint  lives,  or  in  the  lifetime  of  the  sur- 
vivor of  them,  direct  and  appoint  the  share  and  proportion  of  any  of  the  said  child- 
ren to  be  assigned  to  him,  her,  or  them  respectively  sooner,  which  it  should  be  lawful 
for  him  and  them  to  direct  and  appoint  accordingly ;  and  upon  further  trust,  that 
they  the  said  Daniel  Prevereau  and  Peter  Simond,  their  executors  and  administrators, 
should,  after  the  decease  of  the  said  Peter  Naizon  and  Margaret  Prevereau,  pay  the 
yearly  produce  and  income  of  the  said  annuities,  for  and  towards  the  maintenance 
and  education  of  the  said  child  and  children,  until  his,  her,  and  their  shares  and 
proportions  thereof  i^ould  become  assignable. 

In  this  deed  there  was  a  proviso,  that  if  any  of  the  children  of  the  said  marriage 
should  die,  before  his,  her,  or  their  share  or  proportion  of  the  said  annuities  should 
become  assignable  as  aforesaid,  then  the  share  and  proportion  of  him,  her,  and  them 
so  dying,  should  go,  accrue,  bdong,  and  be  paid  to  lie  survivors  and  survivor  of 
them,  when  his,  her,  or  their  original  share  and  proportion  thereof,  should  become 
assignable  and  transferraUe  as  aforesaid.  And  another  proviso,  that  if  there  should 
be  no  child  or  children  of  the  marriage,  or  there  being  such,  all  of  them  should  die 
before  any  of  their  shares  and  proportions  of  the  said  annuities  should  become 
transferrable  as  aforesaid;  then  the  said  Daniel  Prevereau  and  Peter  Simond,  their 
executors  and  administrators,  should  stand  and  be  possessed  of  the  said  annuities, 
orders,  and  tallies,  and  all  benefit  and  advantege  thereof,  in  trust  for  the  said  Peter 
Naizon  and  Margaret  Prevereau,  and  the  survivor  of  them,  and  the  executors,  ad- 
ministrators, and  assigns  of  such  survivor :  And  it  was  thereby  further  agreed  and 
declared,  that  the  said  Daniel  Prevereau  and  Peter  Simond,  their  executors  and  ad- 
ministrators, should  stend  possessed  of  three  several  long  annuities  of  X60,  £25,  and 
^25  (which  had  been  assigned  and  transferred  to  them  for  that  purpose)  in  trust, 
to  permit  and  suffer  the  yearly  income  and  produce  thereof  to  be  received  by  the 
said  Martha  Naizon  and  her  assigns,  during  her  life;  and  after  her  decease,  upon 
such  and  the  same  truste,  and  to  and  for  such  and  the  same  ends,  intento,  and  pur- 
poses as  were  before  declared  of  and  concerning  the  said  six  several  annuities  of 
£15  each. 

The  marriage  soon  afterwards  took  effect,  and  on  the  24th  of  January  1750,  Peter 
Naizon  died  possessed  of  a  considerable  personal  estote,  leaving  Margaret  his  wife 
surviving,  and  Prevereau  Naizon  the  only  child  of  the  marriage,  an  infant. 

Peter  Naizon  before  his  death  duly  made  his  will,  dated  the  19th  of  May  1749, 
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and  thereby  devised  a  leasehold  estate  to  hiB  wife  [400]  Margaret  Naism,  her  enco- 
tors,  admin istrators,  and  assigns;  and  after  reciting  that  he  had,  by  articles eseadtd 
upon  and  previous  to  his  marriage,  made  some  provision  for  his  said  wife,  he  rati&d 
and  confirmed  the  same  in  aU  things,  and  gave  her  all  such  household  goodi,  plik 
linen,  furniture,  and  implements  of  household  aa  he  should  die  possessed  of,  and  tl 
the  ornaments  of  her  person ;  he  then  devised  as  follows :  "  Item,  I  givei,  device,  tiA 
bequeath  unto  my  good  friends  and  relations,  Peter  Simond  and  James  Qeo{w 
Simond,  of  London,  merchants,  and  their  heirs,  executors,  administraton,  uid 
assigns  respectively,  all  such  stocks,  funds,  mortgages,  and  securities  for  money,  tai 
all  other  my  personal  estate  whatsoever  and  wheresoever,  and  of  what  nfttare  ot 
quality  soever  the  same  be,  not  by  me  otherwise  already  disposed  of,  or  hereafter  to 
be  disposed  of,  after  and  subject  to  the  payment  of  my  just  debta  and  funeral  chsi^ 
and  all  my  estate  and  interest  therein,  upon  trust,  that  they  my  said  trustees,  or  the 
survivor  of  them,  his  heirs,  executors,  administrators,  or  assigns,  shall  and  do  ptj 
and  apply  the  intereut,  dividends,  and  annual  produce  thereof,  unto  and  to  the  lae 
of  my  said  dear  wife,  for  and  during  such  and  so  long  time  only,  as  she  shall  contLone 
my  widow,  and  be  and  remain  sole  and  unmarried ;  but  in  caae  my  said  dear  *ift 
shall,  after  my  .decease,  intermarry  with  any  after-taken  husband,  then  my  erptw 
will  and  meaning  is,  and  then  and  in  such  case,  I  do  direct  my  said  trustees,  aod  the 
survivor  of  them,  his  heirs,  executors,  administrators,  or  assigns,  to  pay  to  my  asid 
wife  the  yearly  sum  of  £110,  and  no  more,  by  and  out  of  the  interest,  dividendis,  sad 
produce  of  my  personal  ^tate,  for  and  during  the  term  of  her  natural  life,  over  and 
above  ihe  provision  made  for  her  by  her  marrii^e  articles,  such  payment  to  be  made 
by  two  equal  half-yearly  payments,  the  first  payment  thereof  to  b^n  at  the  end  of 
six  calendar  months  next  after  my  decease ;  and  my  will  is,  that  such  yearly  sma  of 
£1 10  shall  not  be  subject  or  liable  to  the  debts,  oontroul,  or  engt^ements  of  any  after- 
taken  husband,  but  shall  be  paid  to  her  own  proper  hands  only,  and  that  her  receipt, 
notwithstanding  her  coverture,  shall  be  a  good  and  effectual  discharge  from  time  to  j 
time,  and  at  all  times,  to  my  said  trustees,  or  to  either  of  them,  or  to  the  person  or 
persons  who  shall  pay  the  same ;  and  then  and  in  such  case,  I  will  and  dire<^  mv  nid 
trustees  to  pay,  apply,  and  dispose  of  the  residue  and  overplus  of  the  interest,  difi- 
dends,  and  annual  produce  of  all  my  stocks,  funds,  and  securities  for  money,  and  of 
all  other  my  personal  estate,  for  and  towards  t^ie  maintenance  and  education  of  mv 
son  Prevereau  Naizon,  and  of  all  other  the  child  and  children  by  me  begotten,  or  to 
be  begotten  on  the  body  of  my  said  dear  wife,  and  for  the  better  advancement  and 
preferment  in  the  world  of  all  such  child  and  children,  in  such  proportion,  maniter, 
and  form,  as  my  said  trustees,  or  the  survivor  of  them,  his  heirs,  executors,  adminii' 
trators,  or  assigns,  shall  in  his  or  their  discretion  think  fit,  and  most  condueiTs  to 
the  benefit  and  advantage  of  my  said  son,  and  of  all  such  other  child  or  [401}  children 
begotten  or  to  be  begotten  by  me  on  the  body  of  my  said  dear  wife,  until  my  said  aos. 
and  such  other  child  or  children  on  her  body  by  me  begotten  or  to  be  b^otten,  shall 
attain  his,  her,  or  their  age  or  ages  of  21  years  respectively ;  and  my  will  is.  that  then 
and  in  such  case,  all  my  stocks,  funds,  mortgages,  and  securities  for  monej,  and  all 
other  my  personal  estate  whatsoever  and  wheresoever,  over  and  above  what  shall  Is 
sufficient  to  answer  and  pay  to  my  said  wife  the  said  clear  yearly  sum  of  £110,  for  and 
during  the  term  of  her  natural  life,  shall  be  received  by  my  said  trustees  and  the 
survivor  of  them,  his  executors,  administrators,  and  assigns,  in  trust,  to  and  for  the 
use  and  benefit  of  my  said  son  Prevereau  Naizon,  and  of  all  such  child  and  childrei. 
as  is,  are,  or  shall  be  by  me  begotten  on  the  body  of  my  said  dear  wife,  equally  be- 
tween them,  share  and  share  alike,  if  more  than  one,  to  be  paid,  assigned,  and  traa*- 
ferred  to  him,  her,  and  them  severally,  if  moretlian  one,  at  his,  her.  and  their  ^espe^ 
tive  age  and  ages  of  21  years ;  and  if  there  shall  be  but  one  such  child,  who  shall  U^ 
to  attain  the  age  of  21  years,  then  my  will  is,  that  the  whole  residue  and  remainder 
of  my  personal  estate  shall  go  and  be  paid,  transferred,  and  conveyed  to  such  oslj 
child,  at  the  like  age  of  21  years,  and  that,  from  and  after  the  death  of  my  eaid 
wife,  such  sums  of  money  and  securities  as  shall  be  reserved  to  answer  and  pay  cbe 
said  yearly  sum  of  £1 10,  to  and  to  the  use  of  my  said  dear  wife,  for  and  during  thr 
term  of  her  natural  life,  shall  also  go  to,  and  be  equally  divided  amongst,  all  tk 
children  on  her  body  by  me  begotten  or  to  be  begotten,  who  shall  be  then  living,  ii 
there  shall  be  more  than  one,  and  if  there  shall  be  but  on^  that  then  such  sums  of 
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mon^  and  securities,  vhataoever  the  Bame  shall  be,  shall  also  go  and  be  paid  or 
conveyed  to  such  only  child ;  and  in  case  it  shall  so  happen  that  my  said  son  Prevere&u 
Naizon  shall  depart  this  life  before  he  shall  attain  his  age  of  21  years,  and  without 
leaving  any  issue  by  him  lawfully  begotten,  and  that  I  ^all  have  no  other  child  by 
my  said  wife  bom  in  my  lifetime,  or  in  due  time  after  my  decease,  or  there  being 
such,  all  of  them  shall  die  in  the  lifetime  of  their  said  mother,  and  before  any  one 
of  them  shall  attain  the  age  of  21  years,  then  and  in  such  case  my  will  is,  and  I  do 
hereby  authorize  and  empower  my  said  dear  wife  to  givo,  dispose,  limit,  and  appoint, 
the  sum  of  j£10,000,  part  of  my  personal  estate,  by  deed  or  will,  to  be  executed  by 
her  in  the  presence  of  two  or  more  credible  witnesses,  to  such  person  and  persons, 
uid  to  or  for  such  use  or  uses,  intents  and  purposes,  and  in  such  proportions,  manner, 
uid  form,  as  my  said  dear  wife,  in  case  of  such  contingency  happening  as  aforesaid, 
ihall  in  her  discretion  think  proper ;  and  them  also  (that  is  to  say)  in  case  my  said  son 
Prevereau  Naizon  shall  die  before  21,  and  in  the  lifetime  of  his  said  mother,  and  that 
[  shall  have  no  child  or  children  on  her  body  by  me  begotten,  who  shall  live  to  attain 
Jte  age  of  21  years,  my  will  is,  and  I  give,  devise,  and  bequeath  all  the  rest  and  residue 
>f  my  stocks,  [402]  funds,  securities  for  money,  and  personal  estate,  whatsoever  and 
rhereeoerver,  over  and  above  the  said  sum  of  jBIO.OOO  which  I  have  hereby  given  my 
rife  a  power  to  dispose  of  upon  such  contingency  happening  as  aforesaid,  unto  and 
unongst  the  above  named  Peter  Simond  and  James  Cleopas  Simond,  and  to  and 
unong  their  three  sisters  Catherine  Simond  spinster,  Elizabeth  the  wife  of  Patrick 
Ifackaj,  and  Lydia  the  widow  of  Mr.  Fregier,  deceased,  Francis  Naizon,  of  Lisbon, 
nerchant,  and  Combercrose,  apothecary,  equally  between  them,  share 

md  share  alike,  and  in  case  of  the  death  or  deatlis  of  any  one  or  more  of  them,  then 

0  the  survivors  or  survivor  of  such  of  them  as  shall  be  living,  when  (if  ever)  such 
egacy  or  bequest  shall  become  payable  to  them,  or  the  survivors  or  survivor  of  them." 
Ind  the  testator  appointed  his  said  wife,  so  long  as  alie  continued  his  widow,  sole 
ind  unmarried,  and  tlie  said  Peter  Simond,  guardians  over  the  person  and  estate  of 
lis  said  son  Prevereau  Naizon,  and  appointed  the  said  Peter  Simond  and  James 
Jleopas  Simond  executors  of  his  will. 

The  executors  proved  the  will,  and  James  Cleopas  Simond  soon  after  dying,  Peter 
iimond  became  surviving  executor,  and  possessed  such  part, of  the  testator's  personal 
state  as  was  not  specifically  disposed  of. 

Prevereau  Naizon  attained  his  age  of  21,  on  the  28th  of  August  1762,  and  being 
gnorant  of  the  settlement  made  previous  to  the  marriage  of  his  fatlier  and  mother, 
did  advised  that  under  his  father's  will,  he  was  entitled  to  the  residue  of  his  per- 
onal  estate,  subject  to  such  interest  therein  as  Margaret  his  mother  was  thereby  en- 
iUed  to;  he,  on  the  2d  of  May  1763,  filed  his  original  bill  in  the  court  of  chancery, 
gainst  the  said  Margaret  Naizon  his  mother,  and  Peter  Simond,  for  an  account  of 
he  personal  estate  of  the  testator  Peter  Naizon,  and  to  have  the  residue  thereof  paid 
nto  court  upon  the  trusts  of  the  will ;  and  that  the  interest  of  so  much  thereof,  as 
largaret  Naizon  his  mother  should  by  such,  will  be  entitled  to  for  her  life,  might  be 
'aid  to  her,  and  that  the  said  residue,  or  the  stocks,  funds,  or  securities,  in  which  the 
une  ^ould  be  then  standing  out,  might  on  lier  death  be  paid  or  transferred  to  him. 

Soon  afterwards,  Prevereau  Naizon  intermarried  with  tlie  respondent  Elizabeth, 
nd  on  the  28th  of  June  1763,  he  died  witliout  issue,  having  made  his  will,  dated  tlie 
7th  of  June  1763,  and  thereby,  after  giving  some  pecuniary  legacies,  gave  one  full 
koiety  of  the  residue  of  his  estate  and  effects  to  the  respondent  Elizabeth  his  ttien  wife, 
M*  her  own  benefit;  and  the  other  moiety  tliereof,  to  the  child  and  children  of  his 
ody,  lawfully  begotten  or  to  be  begotten  (if  more  than  one)  equally  between  them, 
ut  in  case  he  should  not  have  any  such  child  or  children,  he  gave  the  said  last-men- 
oned  moiety  of  his  estate  to  his  said  wife,  her  heirs,  executors,  administrators,  and 
ssigns  for  ever,  to  and  for  her  and  their  own  proper  use  and  benefit,  and  appointed 
BT  sole  executrix  of  ms  will,  which  she  afterwards  proved. 

[403]  The  Respondent  Elizabeth  on  the  8th  of  November  1763,  exhibited  her  bill 
f  revivor  and  supplement,  to  revive  and  have  the  benefit  of  the  former  suit  and 
roceedings,  against  the  said  Margaret  Naizon  and  Peter  Simond,  and  made  Charles 
s  Sailly,  a  defendant  thereto;  and  by  way  of  supplement  stated  the  will,  and  deatli 

1  Prevereau  Naizon  witliout  issue,  and  that  by  virtue  thereof  she  was  become  entitled 
>  the  residue  of  the  personal  estate  of  tiie  said  Prevereau  Naizon,  and  to  the  residue 
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of  the  personal  estate  of  the  testator  Peter  Naizon  his  father,  subject  to  such  ri^or 
interest  therein,  as  was  given  to  the  said  Margaret  Naizon,  by  the  said  Peter  Kum'i 
will,  and  to  such  provision  as  the  said  Prevereau  Naizon  was  at  his  death  entidedtt: 
by  virtue  of  any  settlement  made  previous  or  subsequent  to  the  marriage  of  his  sail 
father  and  moUier,  as  being  the  only  issue  of  such  marriage ;  and  therefore  prsjed 
such  relief  in  the  premises,  as  was  sought  and  prayed  by  the  original  bill  of  the  8*iJ 
Prevereau  Naizon,  except  such  as  should  be  necessary  to  be  varied  by  reason  of  &i> 
death. 

The  suit  being  afterwards  revived,  the  said  Peter  Simond  and  Charles  de  SsiOt 
put  in  their  answer,  and  therein  disclosed  the  purport  of  the  settlement,  which  lud 
been  made  previous  to  the  marriage  of  Peter  Naizon  with  the  said  Margaret  Pre- 
vereau. But  Margaret  died  before  she  had  put  in  her  answer  to  this  supplemesUl 
bill,  having  first  made  her  will,  and  appointed  the  appellant  Elizabeth  her  execatrii 
and  residuary  legatee. 

This  occasioned  another  supplemental  bill  to  be  filed  by  the  respondent  Eliabtti 
against  the  appellants,  and  the  said  Peter  Simond  and  Charles  de  Sailly,  in  whick 
she  stated  the  settlement  of  December  1749,  and  insisted  that  she,  as  executrix  ud 
residuary  legatee  of  Prevereau  Naizon,  did,  upon  the  death  of  Margaret,  by  virte 
of  the  said  settlement,  become  entitled  to  the  several  Exchequer  annuities  of  £56, 
£25,  and  £25,  and  the  other  six  annuities  of  £15  a  year  each,  and  to  the  residue  of 
the  personal  estate  of  the  said  Peter  Naizon  ;  and  prayed  an  account  of  such  penosil 
estate,  not  specifically  bequeathed,  and  that  the  residue  titoreof  might  be  paid,  te- 
signed,  ajid  ddivered  over  to  her  accordingly. 

The  appellants,  by  their  answer  to  this  bill,  insisted,  that  the  respondent  Qi»- 
beth  did  not,  upon  the  death  of  Margaret  Naizon,  become  entitled  by  tiie  will  d 
Prevereau  Naizon  or  otherwise,  to  the  said  several  Exchequer  annuities ;  but  that  npiHi 
the  death  of  Prevereau  Naizon,  in  the  lifetime  of  Margaret  his  mother,  the  same  vested 
in  the  said  Margaret>  by  virtue  of  the  said  settlement.  And  they  also  insisted,  dist 
Peter  Naizon  had  not  by  his  wiU  disposed  of  the  residue  of  his  personal  estate,  save 
only  in  the  event  of  his  wife's  marrying  a  second  husband,  and  that  she  having  con- 
tinued a  widow  to  the  time  of  her  death,  the  appellants,  in  right  of  the  appeUant 
Elizabeth,  the  residuary  .legatee  and  sole  executrix  of  Margaret  Naia>n,  did  on  her 
death  become  entitled  to  one  third  part  of  such  residue,  and  the  respondent  Elinhed. 
to  the  other  two  third  parts  thereof,  as  the  executrix  and  residuary  legatee  of  Pre- 
vereau Naizon. 

[404]  On  the  8th  of  August  1764,  the  respondents  intermarried,  and  the  suit 
thereby  abating,  they  in  November  following,  filed  their  bill  of  revivor  and  supple- 
ment; and  the  six  annuities  of  £15  each,  having  been  paid  off  and  converted  into 
£3000  three  per  cent,  consolidated  Bank  annuities,  the  respondents  thereby  praved 
an  account  of  the  personal  estate  of  Peter  Naizon,  and  that  the  said  three  long  Ex- 
chequer annuities  of  £50,  £25,  and  £25,  and  the  said  £-3000  three  per  cent,  con- 
solidated Bank  annuities,  might  be  transferred  and  assigned ;  and  that  the  said  Peter 
Simond,  as  surviving  trustee  and  executor  of  Peter  Naizon,  might  transfer  the  atKenl 
funds  wherein  the  residue  of  the  personal  estate  of  the  said  testator  Peter  Naiwii 
stood  invested,  to  the  respondents. 

The  suit  being  afterwards  revived  and  at  issue,  tiie  same  was  heard  on  the  8th  of 
July  1765,  before  the  master  of  the  rolls,  when  his  honour  was  pleased  to  declare, 
that  according  to  the  true  construction  of  the  settlement  made  on  the  marriage  of 
Peter  Naizon  and  Margaret  his  wife,  the  said  Prevereau  Naizon  their  only  chUd,  who 
lived  to  attain  the  age  of  21,  did,  on  his  attaining  such  age,  become  entitled  to  the 
said  three  long  Exchequer  annuities  of  £50,  £25,  and  £25,  and  the  £3000  three  per 
cent.  Bank  consolidated  annuities,  standing  in  the  names  of  Peter  Simond  and  Chsriw 
de  Sailly,  subject  to  the  interest  for  life  of  Margare<<  Naizon  his  mother  therein  :  and 
that  the  same,  upon  his  death,  became  transmissible  to  his  representatives,  and  that 
the  respondents  in  right  of  the  respondent  Elizabeth,  tts  she  was  his  executrix  and 
residuary  legatee,  were  entitled  to  the  same  under  the  will  of  the  said  Prevereu 
Naizon,  as  part  of  his  general  personal  estate,  and  also  to  the  yearly  payments  and 
interest  of  the  said  Exchequer  annuities  and  Bank  annuities,  from  the  death  of  tfe 
said  Margaret  Naizon  the  mother ;  and  it  was  accordingly  ordered,  that  the  defeodanb 
Simond  and  de  Sailly  should  transfer  the  said  £3000  three  per  cent.  Bank  coe- 
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Bolidated  annuities,  and  that  tlie  defendant  Peter  Simond  should  assign  the  said 
three  long  Exchequer  annuities,  to  the  accountant  general,  in  trust  in-  the  cause, 
and  deposit  the  orders  and  tallies  in  the  Bank,  with  the  privity  of  the  accountant 
general ;  and  it  was  referred  to  the  master,  to  take  an  account  of  the  annual  payments 
of  the  said  Exchequer  annuities,  and  the  interest  of  the  said  Bank  annuities,  accrued 
since  the  death  of  the  said  Margaret  Naizon  the  mother,  received  by  the  defendant 
Simond,  or  any  other  person  by  his  order,  or  for  his  use ;  and  it  was  ordered,  that 
the  said  defendant  should  pay  what  should  be  found  due  from  him  on  that  account 
into  the  Bank,  with  the  privity  of  the  accountant  general,  to  be  placed  to  the  credit  of 
the  cause  on  the  respondent's  account;  and  in  case  any  of  the  said  annual  payments 
and  interest,  accrued  since  the  death  of  the  said  Margaret  Naizon,  did  remain  un- 
received,  it  was  ordered,  that  the  defendant  Simond  should  receive  and  pay  the  same 
into  the  Bank,  with  the  privity  of  the  accountant  general,  to  be  placed  to  the  credit  of 
the  cause,  subject  to  the  further  order  of  the  court;  and  the  master  was  to  take  an 
account  of  the  personal  estate  of  the  testator  Peter  Naizon,  [405]  not  specifically  be- 
queathed by  his  will,  come  to  the  hands  of  the  said  defendant  Peter  Simond,  or  any 
other  person  by  his  order,  or  for  his  use;  and  in  taking  that  account,  the  master 
was  to  distinguish  how  much  consisted  of  interrat,  accrued  in  the  lifetime  of  Margaret 
Naizon,  and  what  the  master  should  find  to  have  accrued  for  interest,  in  her  lifetime, 
was  to  be  paid  to  the  appdlants ;  and  the  testator's  personal  estate  was  to  be  applied 
in  payment  of  his  debts  and  funeral  expences,  in  a  course  of  administration  ;  and  his 
honour  did  also  declare,  that  according  to  the  true  construction  of  the  will  of  the 
testator  Peter  Naizon,  the  clear  surplus  of  his  personal  estate,  not  specifically  be- 
queathed, by  the  event  which  had  happened,  was  undisposed  of,  subject  to  the  life 
estate  therein  of  Margaret  the  testator's  widow,  and  that  the  same  became  distributable 
between  the  said  Prevereau  Naizon  deceased,  as  the  only  child  and  next  of  kin  of  the 
testator,  and  the  said  Margaret  Naizon  deceased,  according  to  the  statute  made  for 
distribution  of  intestates  estates ;  and  the  principal  of  such  residuum  was  to  be  divided 
into  three  equal  parts,  and  one  third  part  thereof  was  to  be  considered  as  the  personal 
estate  of  the  said  Margaret  Naizon  deceased,  and  belonging  to  the  appellant  Elizabeth, 
as  her  executrix  and  residuary  legatee,  and  that  the  two  remaining  third  parts 
thereof  belonged  to  the  respondents,  in  right  of  the  respondent  Elizabeth  ;  and  it  was 
further  ordered,  that  such  residue  of  the  personal  estate  of  the  said  Peter  Naizon, 
should  be  divided  accordingly. 

From  this  decree  both  parties  appealed  to  the  lord  chancellor :  The  respondents,  as 
to  what  related  to  the  clear  surplus  of  the  personal  estate  of  Peter  Naizon,  and  the 
directions  given  touching  the  same:  And  the  appellants,  as  to  what  related  to  the 
funds  mentioned  in  the  settlement  made  on  the  marriage  of  Peter  Naizon  with 
Margaret  Prevereau,  and  the  directions  given  relative  thereto. 

On  the  Ist  of  February  and  26th  of  April  1766,  these  appeals  came  on  to  be  heard 
before  the  Lord  Chancellor  Northington,  when  he  was  pleased  to  order  that  part  of  his 
Honour's  decree  to  be  reversed,  whereby  it  was  declared,  "  That  the  clear  surplus  of 
the  testator's  personal  estate,  not  specifically  bequeathed,  by  the  event  which  had  hap- 
pened was  undisposed  of,  and  that  the  same  became  distributable  according  to  the 
statute  of  distribution,  and  which  directed  a  division  of  such  estate  accordingly:" 
And  his  lordship  declared,  that  the  clear  surplus  of  such  personal  estate  of  the  testator 
Peter  Naizon,  was  bequeathed  and  given  after  the  death  of  Margaret  his  wife,  to  his 
children  by  her,  or  eitiier  of  them  that  should  attain  the  age  of  21  ;  and  that  therefore 
such  clear  residue  did  belong  to  the  respondents  as  the  representatives  of  the  said  Pre- 
vereau Naizon.  And  with  respect  to  the  appeal  brought  by  the  appellants,  the  decree 
was  affirmed ;  bis  lordship  concurring  in  opinion  with  the  master  of  the  rolls,  as  to  the 
true  construction  of  the  settlement. 

[406]  From  so  much  of  this  latter  decree,  as  affirmed  that  part  of  the  former  which 
related  to  the  marriage  settlement,  and  reversed  what  related  to  the  construction  of 
the  will,  the  present  appeal  was  brought ;  and  on  behalf  of  the  appellants  it  was  con- 
tended (C.  Yorke,  C.  Ambler),  that  as  to  the  settlement,  the  trust  of  the  exchequer 
annuities  being  declared  in  this  manner,  viz.  that  if  any  child  of  the  marriage  should 
attain  the  age  of  21,  during  the  life  of  his  father  and  mother,  or  the  survivor  of  them, 
the  annuities  should  be  paid,  assigned  and  made  over  to  him,  within  three  calendar 
months  after  the  decease  of  such  survivor,  unless  the  father  and  mother,  or  the  sur- 
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Tivor,  should,  in  their  lifetime,  appoint  the  share  of  any  child  to  be  assigned  to bim: 
And  the  second  proviso  declaring,  that  if  all  the  children  should  die  b^ore  the  raid 
annuities  shovld  become  transferrable  as  aforesaid,  then  the  benefit  of  the  tract  ghooU 
go  to  the  surviving  parent;  and  Prevereau  Naizon  having  died  in  the  lifetime  of  hit 
mother,  the  mother,  upon  that  event,  became  entitled  to  the  benefit  of  this  truit,  by 
the  express  words  of  Uie  proviso.  It  was  however  objected,  that  the  word  tnaufrr- 
rable  in  the  proviso,  meant  the  same  as  vested;  and  that  the  annuities  became  vesud 
in  Prevereau  the  son,  on  his  attaining  21,  in  the  lifetime  of  his  mother.  But  it  m 
said,  that  this  construction  was  merely  arbitrary,  it  being  contrary  to  the  intentkn 
of  the  parties  to  tlie  settlement,  and  tjie  express  import  of  the  wmrds,  which  referred 
to  the  time  when  the  fund  should  be  actually  assigned  and  made  over  to  a  child  « 
children,  i.e.  at  the  death  of  the  surviving  parent:  In  short,  two  contingencies  wot 
required  to  concur,  in  order  to  vest  the  provision  absolutely  in  a  child :  one,  tiut 
such  child  should  attain  the  age  of  21,  the  other,  that  it  should  outlive  the  father  and 
mother. 

As  to  tlie  will,  it  was  to  be  observed,  1st,  That  the  testator  had  not  given  the  trat 
of  his  personal  estate  to  his  wife  during  her  life,  but  during  her  widowhood  only :  if 
she  married  again,  he  directed  his  trustees  to  pay  her  out  of  the  produce  of  tiii 
personal  estate,  the  annual  sum  of  £110  only ;  and  it  was  upon  this  contingency  of  hii 
wife's  second  marriage,  that  he  had  grounded  every  subsequent  disposition  which  he 
made.  For  upon  the  most  accurate  examination  of  every  following  clause,  it  vooid 
be  found,  that  the  words  t/ien  and  in  suc/k  ease,  or  some  restrictive  and  connecting 
words  equivalent  to  them,  confined  the  disposition  therein  made,  to  the  event  of  snch 
second  marriage,  which  in  fact  never  happened :  And  though  such  a  disposition 
might  seem  extraordinary,  it  was  not  without  precedent;  and  it  was  submitted,  th»t 
the  construction  of  the  will  must  be  made  from  the  words  of  it,  and  the  manner  in 
which  the  testator  had  expressed  his  intention,  without  regard  to  the  consequence  of 
such  construction.  In  the  event  which  had  happened,  the  residue  was  undisposed 
of;  in  which  case,  the  respondents  would  still  be  entitled  to  two  parts  out  of  three 
of  such  residue ;  and  there  could  be  no  just  cause  to  complain  of  the  distribution  mtde 
by  the  wisdom  and  justice  of  law  in  case  of  an  intestacy;  which  mode  of  dispoeition 
would  [407]  probsUy  in  this  case  have  been  agreeable  to  the  testator  himwlf,  bad 
he  foreseen  tlie  event  which  had  happened.  But,  2d,  there  was  even  in  this  event  no 
express  disposition,  and  a  disposition  could  not  in  this  case  be  implied  by  any  rule 
of  construction,  whatever  might  have  been  the  case,  if  the  residue  was  to  go  entirdj 
the  same  way  in  both  events.  There  was  no  instance  of  such  implication,  where  the 
estate  went  different  ways  in  the  different  events.  If  the  widow  had  married  agsio, 
Prevereau  tlie  son  would  not  have  been  entitled,  under  the  will,  to  the  fund  directed 
to  be  set  apart  to  answer  the  annuity  of  £110  to  his  mother ;  because  the  money  con- 
stituting that  fund  was  given  to  the  child  or  children  who  should  be  living  at  her 
death,  and  Prevereau  died  in  her  lifetime;  and  in  the  event  which  had  happened, 
of  the  mother  not  marrying  again,  the  respondents,  as  standing  iu  the  place  of  Pr» 
vereau  the  son,  claimed  and  had  obtained  a  decree  for  tlie  whole  residue. 

On  the  other  side  it  was  insisted  (W.  de  Grey,  E.  Willes),  that  the  testator  Peter 
Naizon  had  by  his  will  made  a  compleat  disposition  of  his  fortune ;  as  it  appeared  bj 
the  whole  tenor  of  it,  that  he  did  not  mean  in  any  event  to  die  intestate.  If  the  sap- 
posed  intestacy  was  to  take  place  upon  the  widow's  not  marrying  again,  the  pro- 
vision under  the  will  for  his  only  child,  would  entirely  depend  on  the  conduct  of  the 
widow ;  and  such  child  would  be  provided  for,  only  in  case  the  widow  did  that  which 
the  testator  wished  her  not  to  do :  And  if  she  continued  a  widow,  in  pursuance  of  the 
intention  and  inclination  of  the  testator,  then,  according  to  the  construction  con- 
tended for  by  the  appellants,  the  only  child  of  the  testator  was  to  lose  all  the  provision 
intended  for  him  by  the  will.  But  the  true  intent  and  meaning  of  the  testator  pUinlj 
appeared  to  be,  that  in  all  events,  his  child  was  to  take  the  personal  estate  after  tlie 
death  of  the  mother ;  but  in  case  she  married  again,  the  child  was  to  be  let  into  a  con- 
siderable part  of  it,  even  in  her  lifetime.  That  the  three  long  Exchequer  annuities, 
and  the  £3000  three  per  cent,  consolidated  Bank  annuities,  must  be  considered  k 
portions  provided  for  the  children,  under  Peter  Naizon's  marriage  settlement:  and 
that  the  same  became  absolutely  vested  in  Prevereau  Naizon  his  only  child,  on  his 
attaining  21 ;  and  on  his  death,  were  transmissible  and  deviseaUe  to  the  respondent 
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Elizabeth  his  wife,  notwithstandiDg  he  died  in  the  lifetime  of  his  mother.  But  if 
the  yeeting  of  these  annuities  was  to  be  postponed  till  after  the  death  of  the  surriTor 
of  the  father  and  mother,  it  might  happen,  that  in  case  an  onlj  son  should  come  of 
age  and  marry,  and  die  leaving  children,  in  the  lifetime  of  either  his  father  or  mother, 
such  grandchildren  would  be  deprived  of  their  parent's  portion ;  which  would  be  a 
▼ery  hard  and  unnatural  construction  of  a  settlement,  made  for  the  benefit  of  the 
issue  of  the  marriage. 

After  hearing  counsel  on  this  appeal,  it  was  ordbrbd  and  adjudqkd,  that  the  same 
should  be  dismissed ;  and  the  decree  therein  complained  of  affirmed.  (Jour.  vol.  31, 
p.  549.) 


[408]  Case  3. — John  Newton,  Appellant ;  William  Newton,  and 
another, — Bespondmts  [6th  May.  1773]. 

[Mews'  Dig.  X.  1622.] 

A  settled  estate  is  sold,  but  no  part  of  the  money  is  laid  out  in  the  purchase  of 
other  lands;  yet  the  court  will,  under  certain  circumstances,  presume  an 
agreement  between  the  parties  interested,  that  it  should  be  so  laid  out ;  and 
upon  such  presumption  will  decree  the  money  to  that  person  who  would  have 
been  entitled  to  the  land,  if  any  purchase  had  been  made. 
Dkcrbb  of  Lord  Bathurst  C.  bkvkrsbd. 

By  indenture  of  lease  and  release,  dated  the  Ist  and  2d  of  February  1714,  between 
John  Newton  and  Mary  his  wife,  the  widow  of  Ewens  Messenger,  of  the  first  part; 
Mary  Messenger,  one  of  the  daughters  of  the  said  Mary  Newton  by  the  said  Ewens 
Messenger,  of  the  second  part ;  Brailsford  Newton  and  Elizabeth  Messenger,  another 
daughter  of  the  said  Mary  Newton  by  the  said  Ewens  Messenger,  of  the  third  part ; 
and  Sir  Gerrase  Clifton,  bart  William  Norton,  William  Newton,  and  Richard  Wal- 
burge,  of  the  fourth  part;  reciting  indentures  of  lease  and  rdeaae,  of  the  1st  and 
2d  of  April  1710,  between  John  Messenger,  eldest  son  and  heir  of  the  said  Ewens 
Messenger,  of  the  first  part;  the  said  William  Norton  and  William  Newton  of  the 
second  part ;  and  the  said  John  Newton  and  Mary  his  wife,  of  the  third  part ;  whereby 
aU  that  messuage  or  tenement  with  the  appuitenances  called  Dolbank,  and  other 
lands  and  tenements  in  the  county  of  York,  were  settled  and  assured,  in  tlie  first 
place,  for  securing  the  clear  yearly  sum  of  £20  to  the  said  John  Messenger  for  his 
life,  and  subject  tiiereto,  to  ^e  use  of  such  person  and  persons,  and  his,  her,  and 
their  hein  and  assigns,  and  for  such  uses,  intents,  and  purposes,  and  under  such 
trusts,  limitations,  and  appointments  as  the  said  Mary,  the  wife  of  the  said  John 
Newton,  as  well  during  her  coverture  with  tiie  said  John  Newton,  as  after  his  death, 
should  by  any  deed  or  deeds,  writing  or  writings,  by  her  executed  in  the  presence  of 
three  or  more  credible  witnesses,  by  herself  alone,  or  jointly  with  the  said  John  New- 
ton, or  by  her  will  in  writing,  limit,  direct,  and  appoint;  and  for  want  thereof,  to 
the  use  of  the  said  Mary  Messenger,  and  Elizabeth  Messenger,  tlie  sistere  of  the  said 
John  Messenger,  their  heirs  and  assigns,  as  tenants  in  common,  and  not  as  joint 
tenants ;  and  also  reciting,  that  a  marriage  was  then  intended  to  be  had  between  the 
said  Brailsford  Newton  and  Elizabeth  Messenger ;  tlie  said  John  Newton  and  Mary 
his  wife,  in  consideration  thereof,  granted  and  conveyed  to  the  said  Sir  Gervase 
Clifton,  William  Norton,  William  Newton,  and  Richard  Walburge,  and  their  heirs, 
the  said  messuages,  lands,  and  premises  called  Ddbank,  and  other  lands  and  tone- 
ment«  therein  particularly  mentioned,  to  the  use  of  such  person  or  persons,  and  for 
such  uses,  as  the  said  premises  then  stood  limited  unto  by  vir-[409]  tue  of  any  settle- 
ment or  settlements,  deed  or  deeds  then  in  force,  until  the  said  intended  marriage 
between  the  said  Brailsford  Newton  and  Elizabeth  Messenger  should  take  effect  •  and 
from  and  after  tlie  solemnization  thereof,  as  to  the  said  messuages  called  Dolbank 
and  other  premises  in  the  county  of  York,  to  the  use  of  the  said  Mary,  the  wife  of  the 
■aid  John  Newton,  for  her  life ;  remainder  as  to  one  moiety  thereof  (subject  to  and 
chargeable  with  one  moiety  of  the  said  £20  a  year  to  die  said  John  Messenger  for  his 
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life),  to  the  use  of  the  said  Mary  MessengBT  for  her  life,  without  impeachment  of 
waste;  remainder  to  trustees  to  preserve  the  contingent  remainders;  remainder  to 
the  heirs  of  the  body  of  the  said  Mary  Messenger  lawfully  to  be  beg-otteo,  and  tLe 
heirs  of  the  body  and  bodies  of  all  ajid  every  such  heirs  or  issue ;  rMiiainder  to  ihe 
said  Brailsford  Newton  for  his  life,  without  impeachment  of  waate ;  remainder  to 
the  said  Elizabeth  Messenger  his  intended  wife  for  her  life,  without  impeachmeot  ol 
waste ;  remainder  to  the  heirs  of  the  body  of  the  said  Elizabeth  Meeseager  by  the  aid 
Brailsford  Newton,  lawfully  to  be  begotten,  and  the  heirs  of  the  body  or  bodies  of  all 
and  every  such  heirs  or  issue  lawfully  issuing ;  remainder  to  the  heirs  of  the  badv  of 
the  said  Brailsford  Newton,  on  the  body  of  any  other  wife;  remainder  to  the  htkn 
of  the  body  of  the  said  Ellizabeth  Messenger,  by  any  other  husband ;  remainder  u 
John  Messenger,  of  Fountains,  esquire,  his  heirs  and  assigns  for  ever.     And  as  to 
the  other  moiety  of  the  said  premises,  after  the  death  of  the  said  Mary  Newton  (sub- 
ject in  like  manner  to  the  other  moiety  of  the  said  annuity)  to  the  said  Brailsford 
Newton  for  his  life;  remainder  to  the  said  Elizabeth  Messenger  his  intended  wife,  for 
her  life ;  remainder  to  tnisteee,  to  preserve  the  contingent  remainders ;  remainder  to 
the  first  and  other  sons  of  the  said  Brailsford  Newton  and  Elizabeth  Messenger,  aerer- . 
ally  and  successively  in  tail  male ;  remainder  to  their  daughters  iii  tail,  with  cro« 
remainders  amongst  such  daughters ;  remainder  to  the  lieirs  of  the  body  of  the  said 
Brailsford  Newton,  by  any  other  wife ;  remainder  to  the  heirs  of  the  body  of  the  said 
Elizabeth  Messenger,  by  any  other  husband ;  remainder  to  the  said  Mary  Messenger 
for  her  life;  remainder  to  trustees,  to  support  tlie  contingent  remainders ;  remainder 
to  the  heir^  of  her  body,  and  the  heirs  of  such  issue ;  remainder  to  the  said  Jc^  Mes- 
senger of  Fountains,  his  heirs  and  assigns  for  ever.     In  which  indenture  of  re- 
lease was  contained  a  proviso,  enabling  the  said  John  Newton  and  Mary  his  wife, 
Brailsford  Newtou  and  Elizabeth  his  intended  wife,  and  Mary  Messenger,  with  the 
consent  of  the  trustees,  by  any  deed  or  deeds  in  writing,  under  his,  her,  and  their 
hands  and  seals,  to  be  by  them  executed  in  the  presence  of  three  or  more  credible  wit- 
nesses, to  alter,  change,  revoke,  determine,  and  make  void,  all  and  every  the  use  acd 
uses,  limitations,  or  estates  therein  limited,  declared,  directed,  and  appointed,  con- 
cerning all  and  every  or  any  part  or  parts  of  the  said  premises.     And  by  the  same. 
or  any  other  deed  or  deeds,  to  limit,  declare,  raise,  or  appoint,  any  new  or  other  [410] 
use  or  uses,  estate  or  estates,  trust  or  trusts,  concerning  the  said  premises,  or  mt 
part  thereof. 

The  marriage  between  the  qaid  Brailsford  Newton  and  Elizabetli.  Messenger,  soon 
afterwards  took  effect ;  and  the  said  John  Messenger,  the  son  of  the  said  Mary  NewMn. 
died  without  issue,  leaving  his  said  sisters  Mary  and  Elizabeth  his  coheirs. 

By  indenture  quadrupartite,  dated  the  3d  of  April  1719,  between  the  said  Jahfl 
Newton  and  Mary  his  wife,  of  the  firsit  part ;  the  said  Mary  Messenger,  of  tlie  second 
part ;  Brailsford  Newton  and  Elizabeth  his  wife,  of  the  thirid  part ;  and  Joshua  Black- 
well,  William  Percy,  and  Robert  Newton,  of  the  fourth  part;  reciting  the  aforesaid 
settlement,  and  the  proviso  therein  contained,  and  that  the  said  John  Newton  and 
Mary  his  wife,  Mary  Messenger,  and  Brailsford  Newton  and  Elizabetli  his  wife,  had 
sold  and  conveyed  all  the  .said  premises  in  the  oounty  of  York,  to  Edward  Nortoa 
esquire,  for  £2400 ;  and  further  reciting,  that  by  the  consent  and  agreement  of  all 
the  parties,  the  said  £2400  was  paid  to  the  said  John  Newton,  in  trust  for  the  respec- 
tive uses,  benefit,  and  advantage  of  all  the  parties,  proportionably  and  according  to 
their  respective  rights  and  interest  in  and  to  the  said  premises  so  sold  and  conveyed, 
or  to  any  part  or  parts  tliereof,  according  to  the  several  and  respective  usee  and  limi- 
tations before-mentioned,  and  in  the  said  recited  indenture  of  release  contained :  and 
that  the  said  John  Newton,  by  the  like  consent  and  agreement  of  all  the  parties,  had 
laid  out  and  invested  £1200,  part  thereof,  in  the  name  of  the  said  William  Percy,  in 
South  Sea  stock,  and  had  paid  and  lent  in  the  name  of  the  said  Joshua  BlackweU,  the 
further  sum  of  £1200,  residue  of  the  said  £2400,  unto  the  said  Sir  Gervas  Clifton, 
and  Robert  Clifton  esquire,  his  son  and  heir,  upon  their  bond  to  the  said  Joahn* 
BlackweU,  in  the  penalty  of  £2400,  dated  the  15th  of  December  then  last;  thet«fM« 
in  pursuance  and  performance  of  the  trusts  reposed  as  aforesaid,  he  the  said  John 
Newton  did  own,  acknowledge,  declarei,  and  agree,  that  the  said  note  or  transfer  of 
the  said  capital  or  principal  stock,  as  also  the  said  bond  or  obligation,  were  in  tiK 
hands  or  custody  of  him  the  said  John  Newton,  in  trust  and  for  the  several  uses, 
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benefit,  and  advantage  of  them  the  said  Jcdm  Newton  and  Mary  his  wife,  Mary  Mes- 
senger, and  Brailsford  Newton  and  Elizabeth  his  wife,  and  their  heirs,  severally,  pro- 
portionaUy,  and  according  to  the  several  and  respective  rights,  tities,  and  interests 
of  them,  each  and  every  of  them,  and  of  their  heirs,  to  the  premises  so  sold  and  con- 
veyed as  aforesaid,  or  to  any  part  thereof,  according  to  the  several  and  respective  uses 
and  limitations  therein  before  mentioned,  and  in  the  said  recited  indenture  of  release 
contained,  other  than  and  except  as  to -the  said  John  Messenger  of  Fountains:  And 
that  the  said  capital  or  principal  stock  in  the  said  South  Sea  company,  as  also  the  said 
bond  and  obligation,  with  all  the  interest,  product^  and  advantage  thereof,  should 
remain  and  continue  in  the  hands  and  custody  of  the  said  John  Newton,  as  a  security 
as  weU  for  the  said  principal  sum  of  X2400,  as  for  the  lawful  interest  to  him  the  said 
John  Newton  and  Mary  his  wife,  [411]  Mary  Messenger,  and  Brailsford  Newton  and 
Elizabeth  his  wife,  and  their  heirs,  severally  and  respectively,  proportionably,  and 
according  to  such  the  said  several  and  respective  rights,  titles,  and  interests,  of  every 
and  each  of  them  and  their  heirs,  to  the  premises  so  sold  and  conveyed  as  aforesaid, 
according  to  the  several  uses  in  the  said  indenture  of  release  contained,  other  than 
and  except  as  to  the  said  John  Messenger  of  Fountains  And  the  said  John  Newton 
did  thereby  covenant,  thajd  at  any  time  afterwards,  at  the  request  of  tlie  parties  inter- 
ested, he  would  deliver  up  to  the  said  Blackwell  Percy  and  Robert  Newton,  the  said 
South  Sea  stock  and  bond,  in  trust  for  the  several  uses,  benefit,  and  advantage  of 
them,  the  said  Mary  Messenger,  and  Brailsford  Newton  and  Elizabeth  his  wife,  and 
their  heirs  severally,  respectively,  proportionably,  and  according  to  their  several  and 
respective  rights  and  interests  aforesaid ;  and  that  so  long  as  tiie  said  South  Sea 
stock  and  bond,  or  any  part  thereof,  should  continue  in  his  hands,  he  tlie  said  John 
Newton,  his  executors,  administrators,  and  assigns,  should  pay  to  the  said  Mary  his 
wife,  Mary  Mees^iger,  and  Brailsford  Newton  and  Elizabeth  his  wife,  the  interest 
thereof  for  their  several  and  respective  benefit  and  advantage,  and  according  to  their 
said  several  and  respective  rights  and  interests. 

The  said  sum  of  £2400  was  not  laid  out  in  the  purchase  of  other  lands  and  tene- 
ments and  settled  to  the  same  uses,  as  it  ought  to  have  been,  but  continued  several 
years  in  the  hands  of  John  Newton,  who,  in  iiie  year  1729,  d^ivered  over  to  the  said 
Mary  Messenger,  divers  securities  for  money,  to  the  amount,  not  only  of  her  share  of 
Xha  purchase  money  received  by  him  for  the  Yorkshire  estate,  but  also  of  other  her 
demands  on  him ;  in  consideration  of  her  depositing  su£Qcient  of  suoh  securities  to 
answer  the  contingent  demands  of  her  sister  Elizabeth,  the  wife  of  the  said  Brailsford 
Newton  and  her  issue,  of  the  said  £1200,  in  case  of  the  said  Mary  Messenger's  dying 
without  issue ;  upon  which  occasion  he  took  her  discharge  for  the  same,  in  the  words 
f<dlowing:  vijs.  "  November  the  10th.  1729, 1,  Mary  Messenger,  do  hereby  acknowledge 
to  have  received  of  my  father-in-law,  Mr.  John  Newton,  one  mortgage  for  £1000, 
made  by  Mr.  Meymotte,  etc.  to  Mr.  Joseph  Farmery,  and  also  one  other  mortgage  for 
jCSOO,  made  by  Mrs.  Riley  to  the  said  Joseph  Farmery,  and  also  one  bond  for  £300, 
made  by  the  said  Joseph  Farmery  to  the  said  John  Newton,  and  also  one  other  bond 
for  £100  by  Mr.  Tomlinson,  etc.  to  Peter  Brown,  and  assigned  to  the  said  John  New- 
ton, all  which  sums  make  together  the  sum  of  £1700,  and  is  in  full  discharge  and 
satisfaction,  as  well  of  the  portion  given  me  by  my  late  father  Mr.  Ewens  Messenger, 
as  also  of  £1200,  being  one  moiety  of  tlie  purchase  money  of  Dolbank,  to  which  I  am 
entitled,  as  is  set  forth  in  a  deed  bearing  the  date  the  3d  day  of  April  1719,  and 
which  said  £1200,  in  case  I  should  happen  to  die  without  issue,  is  then  to  be  and 
remain  to  my  sister  Elizabeth  Newton,  and  her  heirs ;  and  for  the  better  securing  to 
them  of  their  said  contingency  in  the  said  £1200,  I  have  agreed  to  [412]  deposit 
security  of  equal  value  in  the  hands  of  Mr.  George  Bishop,  to  be  kept  by  him  for  my 
use,  as  also  for  securing  the  contingent  use  of  the  said  £1200,  according  to  the  intent 
and  meaning  of  the  before  mentioned  deed :  I  say,  received  of  the  aforesaid  John 
Newton,  the  above-mentioned  securities,  as  well  in  full  of  my  aforesaid  claims,  as 
also  of  all  other  debts  and  demands.     Witness  my  hand,  Mary  Messenger." 

John  Newton  by  his  will,  dated  the  9th  of  October  1728,  taking  notice,  that  his 
wife  Mary  and  his  son  Brailsford  Newton  were  both  dead,  and  after  giving  several 
pecuniary  legacies  to  Elizabeth,  then  the  widow  of  the  said  Brailsford  Newton,  de- 
clared his  will  to  be,  that  she  the  said  Elizabeth  should  accept  the  same,  in  lieu  of  all 
her  demands  under  the  said  settlement  of  Dolbank,  and  that  she  should  release  to 
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her  eldest  son  the  appdlant,  all  her  contingent  ri^t,  titte,  or  claim,  which  the  d» 
had  or  might  have  to  £1200,  one  moiety  of  the  purchase  money  of  Ddbaak,  i/d 
which  mi^t  come  to  her  in  case  she  should  happen  to  survive  her  sister  Mary  Ma- 
senger,  and  her  said  sister  should  die  without  issue;  and  he  thereby  appointed  tid 
said  Robert  Newton,  who  was  a  trustee  in  the  deed  of  the  3d  of  April  1719,  eiecntor 
of  hia  will ;  who  proved  the  same,  and  possessed  his  personal  estate  more  than  tdB- 
cient  to  pay  all  his  debts. 

Pursuant  to  this  will,  the  said  Elizabeth  Newton,  by  indenture  dated  the  4tii  d 
May  1733,  fully  and  abec^utely  gave  up,  granted,  and  released,  to  the  appellant  lur 
eldest  son,  his  heirs,  executors,  administrators,  and  assigns,  all  her  then  as  well  k 
contingent  right,  title,  interest,  property,  claim,  and  demand  whatsoever,  both  at  1&> 
and  in  equity,  to  the  said  sums  of  £1200  and  £1200,  making  together  £3400,  the 
purchase  money  for  the  said  estate  at  Dolbank.  Some  time  afterwards  Kliailurt 
Newton  died,  leaving  the  appdlant  her  heir,  and  several  other  children. 

In  May  1768,  the  said  Mary  Messenger  died  without  issue,  and  never  to 
married,  and  left  the  appellant  her  nephew  and  heir;  she  continued  in  possession  ti 
the  said  £1 200,  as  her  moiety  of  the  purchase  money  of  the  said  estate  called  Dolbsnk, 
till  her  dealli ;  and  she  deemed  and  looked  upon  tiie  same  as  real  estate,  and  to  be  hii 
out  in  the  purchase  of  freehold  lands  and  tenements  to  be  settled  as  aforesaid,  ud 
under  that  apprehension,  she,  in  the  year  1762,  wrote  and  sent  the  following  letter 
to  the  appelant,  vi2. 

"  My  dear  Jack, — As  lihere  is  £1200,  part  of  my  fortune  which  comes  to  yoo  it       j 
my  death,  which  is  upon  securities,  and  the  people  that  have  it  live  at  a  great  die-       | 
tance,  makes  it  very  difficult  and  troublesome  for  me  to  get  the  interest  paid,  ud       i 
having  had  the  truly  great  misfortune  to  lose  my  dear  friend,  who  was  so  good  to       ' 
take  that  trouble  off  my  hand  ;  therefore  I  think  proper  to  make  tihis  proposal  to  yoo, 
which  is,  that  you  will  take  upon  yourself  the  management  of  tlioee  affairs,  by  takiag 
in  those  securities,  [413]  which  I  rfiall  be  ready  to  ddiver  up  to  you,  upon  your  giving      , 
me  a  security  to  pay  me  £60  a  year  for  life,  which  will  not  only  save  me  ^reat  deal  (rf 
trouble,  but  be  of  advantage  to  you.     For  as  it  is  uncertain  when  I  shall  end  my  dan, 
it  will  prevent  those  things  falling  into  any  hands  but  your  own. 

"  SixhiUs,  2d  September  1752."  j 

The  said  Mary  Messenger,  shortly  before  her  death  made  her  will,  and  thereby 
gave  several  pecuniary  and  specific  legacies  to  several  persons,  witiiout  taking  t{» 
least  notice  therein  of  her  right  or  interest  in  the  said  £1200,  as  her  moiety  of  the 
purchase  money  of  Dolbank ;  and  she  thereby  gave  to  the  said  Robert  Neirton,  Utt 
trustee  named  in  the  said  deed  of  the  3d  of  April  1719,  and  to  whom  the  respondentB 
were  executors,  all  the  rest  and  residue  of  her  personal  estate,  without  taking  aaj 
notice  of  the  children  of  her  late  sister  Elizabeth,  and  appointed  the  said  Robert 
Newton  executor  thereof ;  who  proved  the  same,  and  poesee^pd  all  her  personal  estate 
to  the  value  of  £5000  and  upwards,  and  applied  the  same  to  his  own  use,  though  he 
was  not  in  any  degree  of  kindred  to  the  said  Mary  Messenger. 

The  appellant,  as  the  heir  of  the  said  Mary  Messenger,  or  under  tiie  said  lctte«  of 
the  2d  of  September  1752,  or  otJierwise,  being  wdl  entitled  to  the  said  sum  of  £1200, 
or  to  have  the  same  laid  out  and  invested  in  the  purchase  of  fr^^old  lands  and  tene- 
ments to  be  settled  in  the  manner  aforesaid,  and  to  have  the  interest  for  tJie  same 
from  tlie  death  of  the  said  Mary  Messenger,  he  several  times  applied  to  the  said  Robert 
Newton  for  the  payment  thereof,  but  without  effect ;  and  therefore  in  September  1770, 
the  appellant  exhibited  his  bill  in  the  court  of  chancery  against  the  :iid  Robnt 
Newton,  praying,  that  he  might  account  with  the  appellant  for  the  said  sum  of  £2400, 
with  interest  for  tlie  same  from  the  death  of  the  said  Mary,  the  wife  of  the  said  Join 
Newton,  and  that  the  said  sum  of  £2400  might  be  laid  out  and  vested  in  the  purchme 
of  freehold  lands  and  tenements,  and  that  such  lands  and  tenemca:^,  when  pll^ 
chased,  might  be  settled,  conveyed,  and  assured  upon,  and  to  and  for  such  cse«  and 
estates,  and  with  such  limitations,  as  the  lands  and  tenements  so  sold  and  ccnv^ed 
to  the  said  Edward  Norton  as  aforesaid,  at  the  time  of  such  sale  were,  and  stood 
settled  and  assured,  or  as  near  the  same  as  by  the  deaths  of  parties  and  other  acri- 
dents  might  be  done;  and  that  the  trusts  relating  thereto  might  be  performed  and 
carried  into  execution,  and  that  the  appellant  might  be  paid  tiie  interest  of  om 
moiety  of  the  said  £2400  to  the  time  of  the  death  of  the  said  Mary  Messenger,  and 
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the  interest  of  the  whole  thereof  from  her  death  to  the  time  when  the  same  should 
be  80  laid  out  and  inveeted  in  the  purchase  of  f refold  lands  and  tenements ;  and 
that  in  the  mean  time  the  said  sum  of  £2400  might  be  paid  into  court,  and  placed 
out  at  interest,  for  the  benefit  and  security  of  the  parties  entitled  tiiereto. 

[414]  But  before  the  said  Robert  Newton  had  answered  this  bill,  he  died,  wherebj 
the  suit  abated ;  whereupon  tixe  appellant  exhibited  hjs  bill  of  revivor  against  William 
Newton  and  Robert  Lee,  the  now  respondents,  as  executors  of  the  said  Robert  Newton, 
to  revive  the  suit ;  and  they  having  appeared,  put  in  ttieir  answers  to  the  original  bill 
and  also  to  the  said  bill  of  i-evivor,  and  thereby  insisted,  that  they  were  entitled  to 
the  said  £1200  as  part  of  the  personal  estate  of  the  said  Mary  Messenger  at  her 
death. 

TJba  cause  being  at  issue,  and  several  witnesses  examined  on  the  part  of  the  ap- 
pellant, came  on  to  be  heard  before  the  Lord  Chancellor  Bathurst,  on  the  18th  of  July 
1772,  when  his  Lordship  was  pleased  to  order,  that  the  appellant's  said  bill  should 
stand  dismissed,  without  costs. 

From  this  decree  of  dismission,  the  appellant  appealed ;  insisting  (E.  Thurlow, 
A.  Wedderbum),  that  it  was  never  contended  on  his  behalf,  ihak,  money  or  personal 
estate  could,  generally  speaking,  acquire  the  descendible  or  intailaUe  qualities  of 
land,  or  real  -estate ;  for  it  had  been  all  along  admitted,  that  when  land  is  converted 
into  money,  it  becomes  personal  estate,  and  when  money  is  converted  into  land, 
it  becomes  real  estate:  But  then  it  is  likewise  a  rule,  that  when  money  is  pre- 
viously agreed  to  be  turned  into  land,  i,t  frmn  thenceforth  acquires 
the  nature  and  quality  Of  land,  sa  when  land  is  agreed  to  be  sold 
and  turned  into  money,  such  land,  from  the  time  of  the  agreement,  is  to  be 
considered  as  money,  or  personal  estate.  It  is  true,  that  in  this  caae  there  was 
landed  estate,  viz.  the  Dolbank  estatei,  turned  by  a  sale  into  money ;  but  to  r^y  on  that 
single  circumstance  was  fallacious,  it  being  natural  to  suppose,  and  there  were  foot- 
steps of  it,  that  there  was  another  circumstance,  either  previous  to,  or  in  a  manner 
concomitant  with  the  sale;  i.e.  that  there  was  an  express  agreement  among  the 
parties,  that  the  money  which  should  arise  by  the  sale,  should  again  be  vested  in  a 
new  purchase  of  other  lands,  to  be  settled  as  the  Dolbank  estate  had  stood  settled, 
under  the  settlement  of  1714 ;  and  in  the  mean  time,  the  money  was  to  be  deposited 
in  the  hands  of  a  trustee,  to  place  it  out  at  interest  on  securities.  The  transaction 
relative  to  the  depositing  the  money  arising!  f  rmn  this  sale,  must  have  been  the  conse- 
quence of  some  previous  negotiation  and  agreement  touching  such  purchase  money ; 
and  if  it  was  not  a  part  of  that  agreement,  that  the  money  was  not  again  to  be  in- 
vested in  the  purchase  of  new  lands,  there  would  not  be  any  way  left  to  make  the  de- 
claration of  truETt  of  1719,  in  any  shape  reooncileable  to  sense  or  reason,  but  its  whole 
tendency  must  necessarily  be,  to  lead  all  parties  into  error  and  misapprehension  as 
to  their  rights  and  interests  in  that  property,  which  came  to  them  in  exchange  for  the 
Dolbank  estate.  There  certainly  did  exist,  though  their  whole  contents  did  not  now 
appear,  several  deeds  and  instruments,  at  the  time,  or  previous  to  the  completing  the 
sale  of  this  estate ;  for  the  uses  of  the  settlement  of  1714  must,  pursuant  to  the  power 
of  revocation  in  that  deed,  be  revoked  by  smne  deed  or  instrument,  working,  as  an 
actual  revocation,  or  by  some  deed  or  conveyance,  work-[415]-ing  as  an  implied,  or 
constructive  revocation.  In  the  first  case,  tiie  usee  of  the  settlement  of  1714,  as  to 
the  Dcdbank  estate,  must  have  been  by  such  deed  or  instrument  expressly  repealed 
and  made  void ;  and  the  trustees  of  that  settlement  must  have  been  directed  to  stand 
seised  of  th^  estate,  to  the  use  of  some  new  trustee,  upon  trust  to  sell  and  convey  the 
same  to  Mr.  Norton ;  and  it  was  very  probable,  that  it  might  be  there  declared  or 
agreed,  that  the  purchase  money  should  be  again  laid  out  in  the  purchase  of  new 
lands,  to  be  settled  to  the  usee  of  the  deed  of  1714 ;  and  that  in  the  mean  time,  such 
purchase  money  should  be  deposited  in  the  hands  of  Mr.  John  Newton,  in  trusty  until 
a  new  purchase  could  be  found,  that  he  should  lay  out  the  same  on  securities  at  in- 
terest, or  in  the  puUic  funds,  and  pay  the  interest  and  annual  profits  arising  thereby, 
to  such  persons  as,  under  the  settlement  of  1714,  would  from  time  t»  time  have  bean 
entitled  to  the  rents  of  Dolbank,  if  no  sale  thereof  had  been  made.  But  if  there  was 
no  such  express  instrument  of  revocation,  then  there  must  have  been  some  actual  con- 
veyance of  Dolbank  to  Mr.  Norton,  which  must  necessarily  have  operated  so  as  to 
amount  to  an  implied  revocation ;  and  that  conveyance  might  have  in  it  some  recital 
H.L.n.  1169  74 


Digitized  by 


Google 


TIBBOWN.  NEWTON  V.  NBWTON  [1773] 

or  expression,  demonstrating  that  it  was  only  meant  to  vest  the  fee  simple  (rf  tlieDh' 
bank  estate  in  Mr.  Norton  as  a  purchaser,  but  not  to  make  the  purchase  mone;  W 
come  personal  estate;  it  being  to  be  again  inyeeted  in  a  new  purchase^  and  inthi 
mean  time  deposited  in  the  hands  of  a  trusteei,  there  to  remain  in  the  nature  of  ml 
estate,  for  the  benefit  of  the  claimants,  under  the  usee  of  the  settlement  of  1714.  Ik 
enrery  possible  endeavour  had  been  used  to  get  a  sight  of  the  deeds  executed  upon  ilie 
sale  of  thi»  estate  to  Mr.  Norton,  but  without  success,  a»  purchasers  are  oomumlr 
unwilling  to  produce  their  purchase  deeds ;  and  therefore,  after  this  length  of  tint, 
the  case  must  be  judged  of  from  the  nature  and  circumstances  of  the  vhidetnu 
action ;  and  it  was  apprehended,  that  there  were  grounds  more  than  stifficient  to  tors 
a  presumption,  that  there  was  an  actual  agreement  among  the  parties,  that  the  aiktt 
Mr.  Norton  was  not  made  with  an  intention  of  turning  landed  property  into  mann, 
but  only  to  make  him  proprietor  of  the  Dolbank  estate ;  yet  so  as  that  his  purcba 
money  should  ultimately  be  again  turned  into  land  or  real  estatei,  and  to  hinder  h 
from  lying  dead  in  the  hands  of  a  trustee,  it  should  be  placed  out  at  interett  iipw 
securities,  until  a  new  purchase  could  be  had. 

This  presumption,  it  was  said,  was  much  enforced  by  carefully  attending  to  tb 
contents  of  the  deed  of  1719 ;  which  naturally  presuppoectd,  that  upon  the  tranwctiDi 
with  Mr.  Norton,  there  was  some  such  revocation,  either  express  or  implied,  widi 
some  such  agreement  to  invest,  at  some  time  or  other,  the  money  arising  from  tb 
sale,  in  the  purchase  of  other  lands,  in  some  such  manner  as  before  mentioned.  For 
Icrt,  there  was  a  recital,  that  the  Norton*  and  the  Mettenger*  had  told  and  eornxfii 
Dolbank  estate  to  Mr.  Nortofi,  for  £2400.  Here  was  an  express  reference  to  taut 
conveyance,  for  a  price  certain,  which  necessarily  implied  that  some  [416]  reraa- 
tion  did  precede  or  accompany  that  conveyance^  or  that  it  worked  as  a  rerocatioaoi 
itself ;  but  neither  the  conveyance  or  the  revocation  now  appeared.  2dlT,  The  m 
cital  proceeded  by  saying,  that  by  the  consent  and  agreement  of  ail  the  partiet,  tU 
said  £2400  was  paid  to  the  trustee  Mr.  John  Newton,  in  trust  for  the  respective  ma. 
benefit,  and  advantage  of  all  parties,  proportionably,  and  according  to  their  retftc- 
tive  rights  and  interests  in  cmd  to  the  said  premises  so  sold  and  conveyed,  aeeordi*} 
to  the  respective  uses  and  lim/Uations  contained  in  the  said  settlement  of  1714.  Hen 
again  there  was  an  express  reference  to  an  agreement  among  the  parties,  wheni:? 
they  stipulated,  that  the  transaction  upon  the  sale  to  Mr.  Norton  should  voii  vn 
alteration  in  the  rights  or  interests  of  the  claimants  under  the  settlement  oi  1)11- 
but  that  the  whole  of  such  rights  should  remain  in  the  same  plight  as  they  had  sab' 
sisted  under  that  settlement ;  and  this  again  implied,  that  it  must  have  been  partrf 
the  agreement,  (the  contents  of  which  must  now  be  taken  from  presumption  and  cod- 
jectur0)  that  ultimately  new  lands  should  be  acquired,  out  of  which  the  same  rizha 
and  interests  might  be  derived,  as  had  subsisted  upon  the  Dolbank  estate  under  tiit 
settlement  of  1714  ;  the  several  words,  heirs,  uses,  and  limitations,  pointing  to  rigkli 
and  interests  to  be  derived  out  of  lands,  or  real  estates,  which  only  are  capaUe  ef  d» 
scending  to  an  heir.  Since  the  statute  of  Hen.  VIII.  to  apeak  of  uses  with  respsEtto 
money  or  personal  estate,  is  to  speak  with  great  inaccuracy :  Uses  are  not  now  ap|di- 
cable  to  personal  estates,  they  can  be  nothing  but  trusts :  Uses  under  that  rt^ite 
must  necessarily  be  derived  from  the  seisin  of  some  cognizes,  feoffee,  relesseev  efc- 
and  tliis  seisin  can  be  of  nothing  but  lands ;  neither  did  any  use  arise  under  the  Mttl» 
ment  of  1714,  but  out  of  lands,  viz.  the  Dolbank  estate ;  and  therefore  the  uaeB  itipv- 
lated  for  in  the  agreement  here  referred  to,  must  be  uses  derived  out  of  lands ;  fiw 
whence  it  follows ;  that  it  was  a  necessary  part  of  the  agreMnent,  that  new  laod! 
should  be  purchased  out  of  which  those  uses  might  be  derived.  3dly,  Thie  deed  itieU 
proceeded  by  witnessing,  thai  the  said  John  Nevrton,  the  trustee,  did  Aertby  aehnmc- 
ledge  and  declare,  that  he  had  received  the  said  consideration  money  of  iC2400,  oai 
that  it  was  deposited  in  his  hands  in  trust  and  for  the  several  uses,  benefit,  aitd  oJtt*- 
tage  of  them,  the  said  John  Newton  and  Mary  his  wife,  Mary  Messenger,  ai»d  Bnik 
ford  Newton  and  Elizabeth  his  wife,  and  their  heirs,  severally,  proportionably,  W 
according  to  the  several  and  respective  rights,  titles,  and  interests  of  them,  each eM 
every  of  them,  and  of  t/ieir  heirs,  to  the  same  premises  so  sold  and  conveytd  as  aftit 
said,  or  to  any  part  thereof,  according  to  the  several  and  re»peetive  use*  t»d  Uisi)^ 
tions  herein-before  mentioned,  and  in  the  said  recited  indenture  of  settlentent  n*- 
tained.     Here  again  there  was  a  reference  made  to  an  actual  deposit  of  the  poichiM 
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aoney,  and  it  named  the  trustee  into  whose  hands  the  deposit  was  made,  which 
lecessarUy  implied  an  antecedent  agreement  for  such  deposit  in  the  hands  of  such 
rustee ;  and  then  it  mentioned  for  whose  use  and  benefit  the  deposit  was  made,  i.e. 
he  claimants  under  the  settlement  of  [417]  1714,  and  their  heirs,  severallj,  propor- 
ionaUj,  etc  Here  the  same  s^guments  and  inferences  recurred  with  respect  to  the 
rords  tw««,  limitation*,  rights,  and  interett$,  as  had  before  been  made  use  of.  But 
low  could  these  claimants  and  their  heirs  be  secured  of  having  the  like  rights,  bene- 
its,  and  interests  in  this  money,  which  was  the  price  of  the  Dolbank  estate,  according 
0  the  several  and  respective  rights,  titles,  and  interests  which  they  had  in  that 
state  under  the  settlement  of  1714,  unless  it  was  part  of  the  agreement,  that  the 
rustee,  in  whose  hands  it  was  deposited,  should  ultimately  lay  it  out  in  a  new  pur- 
hase)  And  to  make  them  talk  or  intend  otherwiae,  was  to  make  them  talk  the  most 
absurd  language  that  ever  was  made  use  of.  Here  were  the  plain  footsteps  of  a 
arther  agreement,  it  was  actually  referred  to  in  the  recitals  of  the  deed  of  trust,  but 
tB  contents  were  there  mentioned  in  an  abridged  form ;  and  though  it  might  now  in 
hat  abridged  form,  appear  somewhat  obscure,  yet  to  uphold  the  intention  and  mean- 
ng  of  the  parties,  a  couiT  of  equity,  in  the  matter  of  a  trust,  will  supply  what  is 
ranted  by  intendment;  and  presume,  that  amongst  the  contents  of  this  agreeonenl^ 
here  were  thoee  stipulations  which  were  absolut^y  necessary  to  give  effect  to  the 
rue  meaning  of  the  parties.     Quod  neeettario  tnhinteni-getur  non  de  est. 

On  the  other  side  it  was  contended  (R.  Perryn,  J.  Madocks),  that  by  the  sale  of  the 
state  in  question,  which  was  effected  by  means  of  the  powers  reserved  to  the  parties, 
>y  the  settlement  of  1714,  and  in  the  execution  of  which  they  all  concurred,  the  lands 
rare  by  the  consent  of  all  the  parties  converted  into  money ;  which  was  paid  into  the 
lands  of  a  trustee,  and  laid  out  by  him,  one  moiety  in  South  Sea  stock,  and  the  other 
aoiety  on  a  private  security,  by  the  consent  of  all  parties.  That  the  declaration  of 
rust  in  1719,  considered  the  truste  fund  as  consisting  specifically  of  the  South  Sea 
tack,  and  the  private  security ;  and  declared  the  trust  of  the  specific  sums  so  secured, 
rith  a  covenant  from  the  trustee  to  apply  the  stock  and  bond  according  to  the  trust 
lefore  declared.  That  to  reKsonvert  the  money  into  land,  the  consent  of  all  the  parties 
0  the  declaration  of  trust  was  necessary ;  but  no  such  consent  being  had,  nor  any  in- 
imation  given  by  any  of  the  parties,  that  ttie  fund  or  any  part  of  it  should  be  again 
onverted  into  land,  it  was  therefore  to  be  considered  at  this  time  as  personal  pro- 
lerty ;  and  Mary  Messenger  being  tenant  in  tail  of  one  moiety,  the  remainders  over 
rere  by  the  rules  of  law  void ;  so  that  she  became  entitled  to  the  absolute  interest  in 
hat  moiety,  and  consequently  it  became  part  of  her  personal  estate,  and  passed  as 
uch  to  her  executors. 

As  to  the  objection,  that  Mary  Messenger  intended,  that  John  Newton  should  have 
er  £1200  after  her  death,  of  which  intent  her  letter  was  evidence;  it  was  said,  that 
bis  letter  demonstrated  tliat  she  looked  upon  the  £1200  as  mon^  and  not  as  land, 
nd  therefore  was  conclusive  against  the  appellant's  relief  upon  that  ground ;  and 
ie  letter  did  not  entitle  him  to  relief  upon  any  other,  for  it  did  not  import  a  gift  of 
lie  money  to  him.  The  utmost  to  be  inferred  from  the  lefcter  was,  that  she  under- 
tood  the  appellant  would  [418]  be  entitled  after  her  death,  and  therefore  she  pro- 
osed  to  him  to  take  the  money,  and  pay  her  on  annuity  for  her  lifa  But  this  pro- 
osal  was  founded  upon  a  mistake  of  her  interest  It  never  was  accepted,  nor  was 
le  ever  undeceived  ;  and  being  founded  in  error,  no  right  could  accrue  from  it.  If 
le  had  been  undeceived,  it  was  impossible  to  say  what  would  then  have  been  her 
itent,  or  to  whom  she  would  have  given  the  benefit  of  this  money.  There  was  there- 
)re  no  ground  whatsoever,  upon  which  the  court  could  decree  any  right  in  the  appel- 
mt;  so  that  the  bill  was  very  properly  dismissed. 

But  after  hearing  counsel  on  this  appeal,  it  was  ordbrbd  and  adjudged,  that  tlie 
ecree  therein  complained  of  should  be  reversed :  And  it  was  dbci«arkd,  that  the 
ppellant  was  entitled  to  the  £1 200  in  the  pleadings  mentioned.  And  it  was  further 
RDKRK)  and  adjudgkd,  that  the  respondents  should  pay  to  the  appelant  £1200,  with 
iterest  for  the  same,  after  the  rate  of  £4  per  cent,  from  the  deatli  of  Mary  Messenger ; 
Dd  that  the  court  of  chancery  should  give  all  necessary  and  proper  directions,  for 
irrying  this  judgement  into  execution.     (MS.  Jour,  tub  anno  1772-3.  p.  662.) 
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Case  4. — John  Morris,  and  others, — Appellants;  John  Cantle,  and  otheis,- 
Bespmdents  [12th  June  1782]. 

[MewB'  Dig.  ix.  1035.] 

A.  and  B.  are  coheiresses  of  an  estate :  A.  being  married,  her  vmen  ■ 
settled :  to  her  husband  C.  for  life ;  remainder  to  A.  for  life ;  remainder  to  K 
for  life;  remainder  to  trustees  for  1000  years ;  remainder  to  the  right heinoi 
the  Bunrivor  of  C.  and  B.  The  trusts  of  the  term  were  to  raise  £1000  to  t« 
paid  to  such  relations  of  A.  as  the  surriyor  of  B.  and  C.  should  appoint  lui 
in  default  ol  the  appointment,  to  the  next  heir  or  coheirs  of  B.  A.  ud  hv 
husband  died  in  the  life-time  of  B.  and  B.  by  her  will,  devised  the  whole «titi 
to  trustees  for  certain  purposes;  but  made  no  appointment  of  the  £1000.  \ 
was  decreed  that  the  heirs  at  law  of  B.  were  entitled  to  have  the  £1000  r»i«d- 
and  that  the  term  of  1000  years  created  by  the  settlement,  was  not  m«pd  ii 
the  inheritance  of  the  moiety  to  which  B.  became  entitled.  See  Bro.  C.  R.  IJ* 
in  n. 

Dbcreb  of  Lord  Thurlow  C.  affibuxd. 

Ann  tlie  wife  of  Henry  Merewether,  and  Rachael  Coles  spinster,  her  sister,  beiig 
seised  in  fee  as  parceners  of  an  estate  in  the  county  of  Somerset^  and  Ann  Merevettxr 
being  desirous  of  making  a  settlement  of  her  undivided  moiety  of  the  said  estate,  tk 
said  Henry  Merewether  and  Ann  his  wife,  by  an  indenture  tripartite  bearing  datetl* 
4th  of  October  1740,  and  made  between  the  said  Henry  Merewether  and  Ann  hi««iit 
of  the  first  part,  G^rge  Farewell  and  John  Horton  of  the  second  part,  and  Robo: 
Smith  esq.  and  William  Hawkins  the  younger,  of  the  third  part;  and  by  a  fint  iv 
conutance  de  droit  come  ceo,  duly  levied  as  of  Michaelmas  term  [4193  I^'IO,  in  pur- 
suance of  a  covenant  in  the  said  indenture  contained,  settled  and  assured  one  xt- 
divided  moiety  of  the  capital  messuage  then  in  the  tenure  of  the  said  Henry  Here- 
wether  and  Rachael  Cc^es,  and  of  a  messuage  then  in  the  occupation  of  J<^m  PhelpiM 
tenant  to  the  said  Henry  Merewether  and  Rachael  Coles,  situate  in  the  hamlet  «f 
Hassage,  and  of  a  farm  called  Hassage  farm,  and  of  a  messuage,  tenement  or  toft, 
called  Porch's  tenement,  and  of  the  moiety  of  all  bams,  stables,  gardens,  closes,  eoob- 
ments,  advantages,  and  hereditameats  to  the  said  messuages,  tenement,  and  ftra 
belonging,  and  also  the  moiety  of  the  tithes  of  corn,  grain,  and  hay,  issuing  out  of  all 
the  said  premises,  and  tklso  of  the  moiety  of  the  tythes  of  com,  grain,  and  hay,  issoini 
out  of  tlie  said  hamlet  of  Hassage,  and  also  of  the  moiety  of  all  other  tlie  messuagei, 
lands,  tenements,  farms,  tofts,  tythes,  and  hereditaments  of  them  the  said  Hearr 
Merewether  and  Ann  his  wife,  or  either  of  them,  or  which  were  the  freehold  and  inLer ii- 
ance  of  William  Coles  gentleman,  deceased,  late  fattier  of  the  said  Ann  Merewetiier. 
or  of  John  Coles  deceased,  her  late  brotlier,  situate  in  the  said  lamlet  of  Hassage,  ml 
in  the  several  parishes  of  Wellow  and  Norton  St.  Philip,  in  the  county  of  Sookthl 
to  the  use  of  the  said  Henry  Merewether  and  his  assigns  for  his  life ;  and,  after  kit 
deceasei,  to  the  use  of  the  said  Ann  his  wife  and  her  assigns  for  her  life ;  and,  after  Ur 
decease,  to  the  use  of  the  said  Rachael  Coles  and  her  assigns  for  her  life ;  and,  after 
the  decease  of  the  survivor  of  them  the  said  Henry  Merew^her  and  Ann  his  wife,  aod 
Rachael  Coles,  to  the  use  of  tlie  said  Robert  Smith  and  William  Hawkini,  tbtir 
executors,  administrators  and  assigns,  for  the  term  of  1000  years,  upon  the  trust 
therein  after  declared ;  with  remainder,  to  the  use  of  the  heirs  of  the  survivor  of  liteo 
the  said  Henry  Merewether  and  Rachael  Coles.  And  in  the  said  indenture  was  cac- 
tained  a  proviso  in  the  following  words,  viz.  "  Provided  also,  and  it  is  hereby  declani 
that  the  said  term  and  estate  so  as  aforesaid  limited  in  use  to  tL« 
said  Robert  Smith  and  William  Hawkins,  or  the  survivor  of  them,  Uiar 
executors,  administrators  and  assigns,  for  1000  years,  is  upon  the  specjt 
trust  and  confidence,  and  to  the  intent  and  purpose,  that  the  w^ 
Robert  Smith  and  William  Hawkins,  or  the  survivor  of  them,  or  ^ 
executors  or  administrators  of  such  survivor,  shall  and  do  by  demise,  mortgaerv 
sale  of  the  said  moiety  of  the  said  messuages,  lands,  tenements,  tythes,  hereditaiieM 
and  premises,  for  all  or  any  part  of  the  said  term  of  1000  years,  or  by,  with,  tii 
out  of  the  rents,  issues,  and  profits  of  tlie  said  premises,  or  otherwise  a«  to  then  ii 
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their  discr^on  shall  seem  meet,  I&tj  and  raise  the  sum  of  £1000,  the  Mine  to  be  paid 
to  Buch  of  the  rdations,  kinBrneo,  or  kinswomen  of  the  said  Ann  Merewetker,  and  at 
such  times,  and  in  such  proportions,  as  the  survivor  of  them  the  said  Henry  Mere- 
wether  and  Rachael  Coles,  by  any  deed  or  writing,  or  last  will  duly  executed  and 
attested,  shall  direct,  give,  limit,  or  appoint,  and  for  want  of  such  direction,  gift, 
limitation,  or  appointment,  to  such  person  or  persons  as  shall  be  neat  heir  or  coheirs 
at  law  of  ihe  said  Rachael  Coles." 

[420]  Henry  Merewether  and  Ann  hia  wife  both  died  in  the  lifetime  of  Rachael 
Coles,  who  thereby,  and  by  virtue  of  the  said  indenture  and  fine,  became  entitled  to 
an  estate  for  life  in  possession,  with  a  remainder  in  fee,  in  the  lands  and  heredita- 
ments comprized  in  the  said  indenture  of  serttlement,  expectant  upon  and  subject  to 
the  term  of  1000  years,  and  to  the  trusts  thereof. 

Rachael  Coles  made  her  will,  bearing  date  the  26th  of  November  1756,  and  thereby, 
among  other  things,  gave  an  annuity  of  £5  to  John  Mills,  the  father  of  the  respondent 
George  Mills,  during  his  life;  and,  at  his  decease,  bequeathed  the  sum  of  £100  to  be 
paid  ajid  divided  among  sudi  of  his  children  as  should  be  then  living,  in  such  propor- 
tions as  he  should  by  will  appoint ;  and  gave  another  annuity  of  £5  to  Thomas  Pearce, 
in  trust  for  Ann  Veale,  the  wife  of  Robert  Yeale,  for  her  life,  for  her  separate  use ;  and 
the  sum  of  £100  to  such  of  her  children  as  should  be  living  at  her  decease,  in  su(^ 
proportions  as  she  should  appoint ;  and  directed  that  all  the  said  annuities  should  be 
issuing  out  of  her  messuages,  tenements,  lands,  and  hereditsjuernts,  in  Philip's  Norton, 
and  thereby  charged  the  same  with  the  payment  thereof,  and  also  with  the  payment 
of  the  said  two  sums  of  £100  at  the  respective  deceases  of  the  said  John  Mills  and  Ann 
Veal&  And  that  the  said  two  several  sums  of  £100  might  be  paid,  the  testatrix 
devised  all  the  said  premises  charged  therewith  to  Thomas  Pearce  and  Bennet  HaU 
their  executors,  administrators,  and  assigns,  for  a  term  of  500  years,  to  commence 
from  her  decease,  in  trust,  after  the  respective  deceases  of  the  said  John  Mills  and 
Ann  Veale,  by  mortgage  of  the  said  premises,  to  raise  and  pay  the  said  two  several 
Bums  of  £100  to  the  persons  entitled  thereto  under  the  said  will.  And  the  testatrix 
also  gave  an  annuity  of  £10  to  the  said  Bennet  HaU,  in -trust  for  Elizabeth  Litman,  the 
irife  of  William  Litman  the  elder,  the  f  atlier  of  the  respondent  William  Litman,  for  her 
life,  for  her  separate  use;  and,  at  the  decease  of  the  said  Elizabeth  Litman,  the 
testatrix  gave  the  sum  of  £100  to  be  divided  equally'among  such  of  the  children  of 
William  Litman  the  younger,  the  respondent,  as  should  be  living  at  the  time  of  the 
decease  of  the  said  Elizabeth  Litman;  and  directed  that  the  said  annuity  of  ten 
pounds  should  be  issuing  out  of  her  messuages,  lands,  and  hereditaments,  situate  at 
Bassage  aforesaid ;  and  thereby  charged  the  said  premises  at  Hassage  with  the  pay- 
ment of  the  said  annuity  of  £10  and  the  said  last  mentioned  sum  of  £100  at  the 
lecease  of  the  said  Eli7abeth  Litman.  And,  after  giving  certain  pecuniary  legacies 
»  Mrs.  Ann  Fripp,  Mr.  James  Fripp,  and  the  reverend  Mr.  Henry  Harris,  the  testa- 
;rix  thereby  charged  all  her  said  estates  at  Hassage  with  the  payment  thereof.  And 
hat  the  said  £100  after  the  decease  of  the  said  Elizabeth  Litman,  and  the  said  other 
egaciee  to  the  said  Ann  Fripp,  James  Fripp,  and  Henry  Harris,  might  be  raised 
tnd  paid,  the  testatrix  devised  all  the  said  Premises  charged  therewith  to>  the  said 
rhomas  Pearce  and  Bennet  Hall,  for  a  term  of  1000  years,  to  commence  from  her 
lecease,  in  trust,  by  mortgrage  of  the  said  premises,  after  her  decease,  to  raise  and  pay 
he  said  legacies  to  the  said  Ann  Fripp,  James  Fripp,  and  Henry  Harris ;  and  after 
he  [421]  decease  of  the  said  Elizabeth  Litman,  to  raise,  by  mortgage,  the  said  sum 
>t  £100,  and  to  pay  the  same  to  such  persons  as  should  be  entitled  thereto  under  the 
aid  bequests.  And  subject  to  and  charged  with  the  payment  of  the  said  annuities 
ind  legacies,  the  testatrix  thereby  devised  all  her  messuages,  lands,  and  hereditsr 
aents,  situate  at  Hassage  and  Philip's  Norton  aforesaid,  unto  the  appellant  John 
lorris,  for  his  life,  with  remainder  to-  trustees  to  preserve  contingent  remainders, 
emainder  to  ^e  first  and  other  sons  of  the  appellant  John  Morris,  remainder  to  all 
md  every  the  daughter  and  daughters  of  -the  appellant  John  Morris,  as  tenants  in 
ommon  in  tail  general ;  with  remainder  to  the  appellant  William  Yeale  the  elder, 
luring  his  life,  without  impeachment  of  -waste,  with  remainder  to  trustees  to  pr»- 
erve  contingent  remainders ;  remainder  to  the  first  and  other  sons  of  the  body  of  the 
ppdlant  William  Veale  the  elder,  to  be  begotten ;  remainder  to  all  and  evepy  the 
aughter  and  daughters  of  the  body  of  the  appellant  William  Veale  the  elder,  lawfully 
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to  be  begotten,  aa  tenants  in  common ;  with  remainder  to  James  Litman,  son  of  tke 
respondent  William  Litman,  in  fee. 

In  April  1769,  the  testatrix  Rachad  Colee  died,  without  having  made  any  appoiii 
ment  of  the  £1000  directed  to  be  raised  by  the  said  indenture  of  settlement  of  IM 
leaving  the  respondents  J(An  Cantle,  and  George  MiUa,  and  Elizabeth.  Litman,  siatt 
deceased,  her  co-heirs  at  law ;  and  soon  after  tlie  said  Elizabeth  Litman  died,  kanu 
the  respondent  William  Litman,  her  only  son  and  heir  at  law. 

The  appellant  John  Morris,  after  the  death  of  the  testatrix  Rachad  Coles,  and  te 
virtue  of  her  said  will,  entered  into  possession  of  the  real  estate  so  devised  to  his. 
and  hath  ever  since  been  in  the  possession  and  receipt  of  the  rents  and  profits  thereoi. 

On  the  5th  of  April  1755,  Robert  Smith,  one  of  the  trustees  of  the  term  of  VXfi 
years  created  by  the  indenture  of  settlement  in  the  year  1740,  died  in  the  life-timerf 
William  Hawkins,  who  thereby  became  the  surviving  trustee  of  the  term. 

After  the  death  of  the  testatrix  Rachael  Coles,  the  reepondenta  John  Cantk  aad 
George  Mills,  together  with  William  Litman  the  elder,  and  Elizabetli  Litman  hiiwiie. 
the  father  and  mother  of  tiie  respondent  William  Litman,  both  since  deceased,  e» 
ceiving  themselves  to  be  entitled  to  the  said  sum  of  £1000  under  the  trusts  of  thetem 
created  by  the  settlement  of  the  4th  of  October  1740,  made  frequent  appiicatiom  ts 
the  appellant  John  Morris  to  pay  the  same,  and  to  the  said  William  Hawkins  the  sur- 
viving trustee,  to  raise  the  said  £1000,  but  without  effect;  and  therefore  in  Triaitr 
term  1772,  the  said  respondents  filed  their  bill  in  the  court  of  chaaceiy  againetite 
appellant  John  Morris,  and  against  William  Hawkins  the  surviving  trustee  of  da 
term,  stating  to  the  effect  before  set  forth  ;  and  that  the  appellant  John  Morris  hid  is 
his  possession  the  said  indenttire  of  the  4th  of  October  1740 ;  ajid  that  the  «id 
William  Hawkins  refused  to  act  in  the  execution  of  the  trusts  thereby  reposed  in  hin : 
and  therefore  praying  that  the  ap-[422]-pellant  John  Morris  and  the  said  WilliiE 
Hawkins  might  be  decreed  to  produce  tlie  said  indenture  of  the  4th  of  October  IIW: 
and  also  to  join  in  raising  the  sum  of  £1000  out  of  the  premises  charged  therewitti: 
and  that  the  said  sum  of  £1000  when  raised,  might  be  equally  divided  between  xbi 
respondent  John  Cantle  and  George  Mills,  and  the  said  William  Litman,  in  right  ^ 
Elizabeth  his  wife,  with  all  such  sums  of  money  as  should  be  due  in  respect  of  interest 
from  the  decease  of  the  said  Rachael  Colee,  or  from  such  other  time  as  the  same  oo^ 
to  have  been  raised  in  pursuance  of  the  said  indenture ;  and  tiiat  the  said  WillisB 
Hawkins  might  be  decreed  either  to  act  in  the  execution  of  the  trusts  of  the  said  term  oi 
1000  years,  for  the  benefit  of  the  respondents  John  Cantle  and  Gteorge  Mills,  and  the 
said  William  Litman,  in  right  of  the  said  Elizabeth  his  wife ;  or  to  assign  the  lesidDe 
of  the  term,  upon  the  trusts  in  the  said  indenture  decleired  thereof,  unto  such  penoc 
or  persons  as  they  should  direct. 

Elizabeth  Litman  having  died  intestate  soon  after  the  filing  the  bill,  the  said 
William  Litman  the  elder,  her  husband,  procured  letters  of  administration  of  hs 
personal  estate  to  be  granted  to  him  out  of  the  proper  ecclesiastical  oourt,  and  <1m 
cause  was  duly  revived. 

The  appellant  John  Morris,  and  the  said  William  Hawkins,  put  in  sepante 
answers  to  the  bill,  and  the  appellant  Morris,  by  his  answer,  filed  the  13th  of 
February  1773,  and  the  appellants  William  Veale  and  William  Veale  the  younger, 
by  their  answer,  filed  in  Trinity  term  1773,  admitted  the  indenture  of  the  4th  of 
October  1740,  the  will  of  the  said  Rachael  Coles,  and  the  several  other  facts  stated  ii. 
the  bill ;  but  insisted,  that  the  respondents  and  the  said  William  Litman  the  dder. 
were  not  entitled  to  have  the  said  £1000  raised  and  paid  to  th«n,  but  that  in  dw 
event  which  had  happened  of  the  said  Rachael  Coles  having  survived  the  said  HeoiT 
Merewether,  wherelr^  she  became  entitled  to  the  inheritance  in  fee  of  the  said  settled 
premises,  the  trust  of  the  said  term  sunk  into  the  inheritance  for  her  benefit,  and  «« 
no  longer  a  subsisting  charge  thereon ;  and  that  the  intent  of  the  parties  to  the  said 
indenture  in  creating  the  said  term,  and  giving  the  said  power  of  appointing.  waeoiiiT 
to  secure  the  sum  of  £1000  to  the  family  and  relations  of  the  said  Ann  Mereretber. 
it  being  contingent  by  the  limitations  of  the  said  indenture,  whether  the  inheritaore 
out  of  which  it  was  to  come  would  go  to  her  said  husband  or  sister,  but  not  to  ni* 
the  said  £1000  as  against  the  sister  or  her  devisees.  And  the  appeUnnts,  bv  their  said 
several  answers,  said  that  they  were  of  kin  and  related  by  blood  to  the  said  Abs 
Merewether  in  the  manner  and  degrees  therein  particularly  stated,  and,  as  tod. 
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oap&ble  of  t2ikiiig  as  appointees  of  the  benefioi  al  interest  of  the  said  term  of  1 000  years ; 
and  that,  in  case  the  court  should  be  of  opinion  that  the  trust  of  the  said  term,  did 
not,  in  the  event  which  had  happened,  sink  into  the  inheritance  for  the  benefit  of  the 
said  Rachael  Coles,  but  that  the  said  sum  of  £1000  was  in  all  events  to  be  raised,  then 
the  appellants  insisted  that  the  will  of  the  said  Rachael  Coles  [423]  was  a  good  execu- 
tion of  the  power,  and  that  it  operated  as  an  appointment  of  the  said  £1000,  as  well 
as  a  devise  of  the  estate  charged  therewith,  in  favour  of  the  appellants  and  the  de- 
visees over  in  remainder,  subject  to  the  said  annuities  and  legacies ;  and  that  there 
were  several  annuities  and  legacies  given  by  the  will  of  the  said  Rai^ael  Coles  and 
charged  on  the  said  estate,  and,  among  others,  an  annuity  of  £10  to  the  said 
Elizabeth  Litman  during  her  life,  and  after  her  death,  a  legacy  of  £100  to  be  paid 
and  divided  among  such  of  the  children  of  the  respondent  William  Litman,  son  of  the 
said  Elizabeth,  as  should  be  living  at  the  death  of  the  said  Elizabeth,  equally  between 
them ;  and  also  an  annuity  of  £5  to  John  Mills,  father  of  the  respondent  George  Mills, 
during  his  life,  and  after  his  death,  a  legacy  of  £100  among  such  of  his  children  as 
should  be  then  living ;  and  that  the  respondent  George  Mills,  and  the  representative  of 
the  said  Elizabeth  Litman,  ought  not  to  be  permitted  to  dispute  the  disposition  made 
by  the  will  of  the  said  Rachael  Coles,  and  at  the  same  time  to  enjoy  the  annuities  and 
legacies  bequeathed  to  them  and  their  families. 

William  Hawkins,  by  his  answer,  filed  16th  of  February  1773,  said,  that  he  was  a 
stranger  to  all  the  matters  contained  in  the  bill ;  but  that  if  it  should  appear,  on  th» 
production  of  the  settlement,  that  the  legaJ  estate  in  the  said  1000  yeaors  term  wem 
vested  in  him,  and  the  court  should  be  of  opinion  that  the  respondents  were  entitied 
to  the  beneficial  interests  thereof,  he  was  willing  to  assign  the  said  term  as  the  court 
should  direct. 

William  Litman.  the  elder  afterwards  died,  and  the  suit  was  revived  by  the  r» 
spondent  William  Litman  his  son,  who  was  personal  representative  of  the  said  William 
Litman  his  father,  and  also  the  personal  representative  of  the  said  Elizabeth  Litman. 
The  cause  being  at  issue,  the  respondents  examined  witnesses,  and  proved  them- 
selves to  be  the  coheirs  at  law  of  Rachael  Coles ;  but  before  any  further  proceedings 
were  had  in  the  cause,  the  defendant  William  Hawkins  died,  and  thje  respjondents 
revived  the  suit  against  James  Rudge  his  personal  representative. 

The  cause  was  heard  the  12th  of  March  1781,  before  the  Lord  Chancellor  Thurlow, 
when,  upon  reading  the  indenture  of  the  4th  of  October  1740,  the  will  of  Rachad 
Coles,  and  the  proofs  taken  in  the  cause,  his  Lordship  ordered  and  decreed  (Dbcbib, 
March  12,  1781),  that  it  should  be  referred  to  Mr.  Hcdford,  one  of  the  masters  of  the 
court,  to  compute  interest  after  the  rate  of  £4  per  cent,  per  annum,  on  the  sum  of 
£1000  mentioned  in  the  said  marriage  settlement,  bearing  date  the  4th  day  of 
October  1 740,  from  the  time  of  the  deati^i  of  the  said  Rachael  Coles,  and  ordered  that 
what  should  be  found  due  for  such  interest  should  be  answered  by  the  appellant  John 
Morris,  out  of  the  rente  and  profits  of  the  premises  comprized  in  the  term  of  1000  years 
created  by  the  said  settlement,  and  be  paid  to  the  respondents ;  and  for  that  purpose^ 
the  Master  was  to  take  an  account  of  the  rents  and  profits  of  the  said  premises 
received  by  the  appellant  John  Morris,  or  by  any  other  person  or  persons,  by  his 
order,  or  for  his  use;  and  that  the  principal  of  the  said  sum  of  [424]  £1000 
should  be  raised  by  mortgage  or  sale  of  the  premises  comprized  in  the 
said  term,  with  the  approlmtion  of  the  said  Master,  and  as  he  ^ould 
direct,  and  all  proper  parties  were  to  join  in  such  mortgage  or  sale, 
and  to  produce  before  the  Master  upon  oath  all  deeds  and  writings  in  -^eir  custody 
or  power  relating  thereto,  as  the  Master  should  direct;  and  in  case  the  money 
should  be  raised  by  sale,  such  sale  was  to  be  to  the  best  purchaser  or  pur- 
chasers that  could  be  got  for  the  same,  to  be  allowed  of  by  the  said  Master ;  and  in 
case  the  money  should  be  raised  by  mortgage,  the  tenant  for  life  of  the  said  estate  was 
to  keep  down  the  interest  of  such  mortgage  out  of  the  rents  and  profits  of  the  said 
estate ;  and  all  parties  were  to  be  paid  their  costs  of  the  suit,  to  be  taxed  by  the  Master 
out  of  the  said  estate,  and  such  costs  were  to  be  raised  in  like  manner  as  the  said  sum 
of  £1000  was  therein  before  directed  to  be  raised. 

From  this  decree  the  present  appeal  was  brought,  and  on  behalf  of  the  appellants 
it  was  ai^ued  (LI.  Eenyon,  J.  Mansfield),  that  the  evident  object  of  the  settlement  made 
by  Mr.  and  Mrs.  Merewether  of  her  share  of  the  Hassage  estate,  was  to  give  the  estate 
to  Mr.  Mereweiher,  upon  the  contingency  of  his  surviving  Mrs.  Coles,  the  sister  and 
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preeumptive  heir  of  Mn.  Hereiw«ther ;  for  Mrs.  Golee  oould  take  noiJiing  by  the  aettlfr 
ment,  which  she  could  not  have  taken  if  the  settlemeiit  had  not  been  madow  That  tiie 
term  of  1000  years  seemed  to  have  been  created  in  contemplation  of  the  event  of  Mr. 
Merewether  surviving  Mrs.  Colee,  for  the  purpose  of  giving  to  the  family,  or  to  the 
heirs  of  Mrs.  Coles,  by  way  of  charge,  a  share  of  the  estate,  which  in  that  event  tli^ 
would  be  deprived  of.  But  as  the  event  had  happened  otherwise,  and  Mrs.  Coles,  hj 
survivorship,  became  seised  of  the  estate  in  fee  simple,  it  was  conceived,  that  tiioogk 
at  law  her  estate  was  subject  to  the  term,  yet  ae  the  trusts  of  that  term  were,  in  default 
of  her  appointment,  for  the  benefit  of  her  heirs,  the  term  became  a  trust  term  attendant 
on  her  inheritance ;  otherwise  her  heirs,  supposing  she  had  died  intestate,  would  han 
taken  two  distinct  interests  in  the  estate ;  one  real,  and  the  other  personal ;  one  subject 
to  the  payment  of  her  debts,  the  other  not  subject.  If  a  limitation  of  this  nature  wai 
permitted  to  have  efiect,  it  would  be  a  precedent  for  a  new  mode  of  defrauding 
creditors,  by  giving  to  tlie  heir,  as  a  purchaser,  an  interest  which  was  entirely  in 
the  power  of  the  ancestor.  But  if  the  term  was  to  be  considered,  at  the  death  of  Un 
Coles,  as  a  subsisting  charge  on  her  inheritance,  and  not  as  a  trust  tes-m  attending  that 
inheritance;  yet  it  was  conceived,  that  the  will  of  Mr&  Coles  would  operate  aa  u 
appointment,  so  as  to  bar  the  claims  of  the  respondents.  Mrs.  Colea,  by  the  eenle- 
ment,  had  power  by  deed  or  will  to  appoint  the  £1000  to  be  raised,  under  the  trusts 
of  the  term,  to  such  of  the  relations,  kinsmen,  or  kinswomen,  of  Ann  Merewether,  and 
at  such  times,  and  in  such  proportions,  as  she  should  think  proper.  By  her  will  she  bad 
disinherited  her  heirs  at  law,  and  given  the  whole  of  her  reel  estate,  including  the 
estate  in  question,  to  kinsmen  and  kinswomen  of  Ann  Merewether,  all  the  deriacM 
being  such.  It  is  [426]  true,  shje  had  not  by  her  will  in  tjerms  t^ 
ferred  to  her  power  of  appointment,  but  such  a  power  might  be  exer- 
cised without  any  reference  to  it.  And  it  was  apparent  from  ber 
will,  that  she  considered  herself  as  disposing,  hy  that  act,  of  tha 
whole  estate,  subject  to  such  charges  only  as  were  created  by  it.  It  might  again  be 
objected,  that  the  will  disposed  of  the  property  as  real  estate,  and  that  her  power  of 
disposition  was  over  personal ;  but  as  tliat  power  was  absolute,  as  to  the  propontmii 
to  be  appointed  to  each  relation,  she  might,  by  apportioning  the  charge,  hare  effected 
her  intention  ;  and  where  a  person,  having  a  power  of  appointment,  dispoaee  of  the 
property  in  a  manner  which  might  have  been  effected  by  a  direct  appointanent,  the 
disposition  made  sliall  be  considered  as  an  appointment,  and  operate  as  such.  It 
might  also  be  urged  in  answer  to  this  objection,  that  though  the  £1000  was  moncv. 
yet,  as  a  charge  upon  the  estate,  it  was  properly  to  be  considered  as  part  of  the  estate, 
and  disposable  with  it.  Supposing  not  only  that  tlie  £1000  was  a  subsisting  charge 
upon  the  estate  at  the  death  of  Mrs  Colea,  but  that  the  disposition  made  of  the  estate 
by  her  will  could  not  be  considered  as  an  appointment  of  the  money ;  yet  it  was  con- 
ceived, that  the  charges  made  upon  the  estate,  of  annuities  and  legacies  to  kinsmeb 
and  kinswomen  of  Ann  Merewether,  ought  to  be  deemed  an  appointment  of  so  miteh 
of  the  £1000,  and  that  the  residue  only  ought  to  be  raised  under  the  trusts  of  tbe 
term.  And  if  the  £1000  was  to  be  considered  aa  a  subsisting  charge  at  the  death  of 
Mrs.  Coles,  and  the  disposition  made  by  her  of  the  estate  was  not  to  be  considered  as  an 
entire  appointment  of  it,  nor  the  annuities  and  legacies  to  relations  of  Ann  Meie- 
wetlier  as  a  partial  appointment ;  yet,  as  it  was  evident  from  her  will,  that  she  did  not 
consider  it  as  a  charge  which  could  defeat  her  disposition  of  tlie  estate,  and  she  deariv 
meant  to  disinherit  her  heirs  at  law,  it  was  conceived  that  her  heirs,  dainiing  tb« 
benefit  of  the  charge,  claimed  against  the  disposition  made  by  her  will ;  and  that  coDse- 
quently,  according  to  the  ordinary  rule  of  equity,  suc^  of  them  as  were  ^ititled  to 
benefit  under  her  will  ought  to  have  been  put  to  their  election,  either  to  relinquisk 
their  claims,  or  to  give  up  the  benefits  they  took  under  tlie  wilL  The  respondent  Joha 
Cantle,  one  of  the  heirs  of  Mrs.  Coles,  took  no  benefit  under  her  will ;  but  the  re^pcmdeat 
George  Mills  had  a  contingent  interest  in  a  legacy  of  £100,  and  Elizabeth  Ldtmaa. 
under  whom  tlie  respondent  William  Litmstn  claimed,  was  entitled  to,  and  received 
an  annuity  of  £10  a  yoiir  during  her  lifa  If,  therefore,  tlie  £1000  was  to  be  raised 
the  respondent  George  Mills  ought  to  relinquish  his  contingent  l^racy ;  and  the  re- 
spondent William  Litmaii,  as  personal  representative  of  his  mother,  ought  to  accoaa: 
for,  and  allow,  the  several  payments  made  in  respect  of  the  annuity  given  to  faer. 

On  the  other  side  it  was  contended  (J.  Madocks,  W.  Selwyn,  J.  Spranger),  that  dters 
had  not  been  any  merger  of  the  term  of  1  Ouu  j^ears  either  at  law  or  in  equity.     To  1mt» 
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merged  the  term  at  law,  the  estate  in  the  term  and  in  [426]  tiie  inheritance  must  have 
met  in  the  same  person  in  one  and  the  same  right;  but  the  term  of  1000  years  was  not 
at  any  time  vested  in  Rachael  Coles,  the  owner  of  the  inheritance.  In  order  to  have 
made  an  equitable  merger  of  this  term,  it  was  necessary  that  the  party  should  have 
had,  exactly  and  precisely,  the  same  interest  in  the  sum  of  £1000  to  be  raised  by 
virtue  of  the  term,  as  in  the  lands  comprized  in  the  term.  Upon  the  death  of  Henry 
Merewether,  Rachad  Coles,  by  virtue  of  the  settlement  of  1740,  became  seised  of  an 
absolute  estate  in  fee  simple,  in  the  land»  comprized  in  the  term  of  1000  years,  ex- 
pectant upon  the  determination  of  that  term ;  but  Rachael  Coles  had  a  mere  naked 
power  of  appointing  the  £1000  in  the  manner  directed  by  the  settlement  of  1740,  and 
had  not  any  interest  whatsoever  in  the  money  itself  l^  virtue  of  the  term.  Although 
it  is  clear  that  a  man  may  execute  a  power  without  referring  either  to  the  power  or 
to  the  deed  out  of  which  the  power  arises,  yet  it  is  necessary  that  he  should  mention  the 
estate  or  the  money  which  he  disposes  of  by  virtue  of  the  power,  so  as  to  shew  he 
had  the  very  thing  in  contemplation  at  the  time  he  executes  the  power,  unless  in  cases 
where  the  instrument  could  not  have  any  operation  or  eSect  without  referring  to  the 
power.  There  were  not  any  words  or  expressions  to  be  found  in  the  will  of  Rachael 
Coles,  at  aU  descriptive  of  the  money  which  she  had  a  power  to  dispose  of  by  the  settle- 
ment, but  what  were  equally  applicable  to  any  other  monies  in  which  she  had  an 
absolute  interest,  and  of  which  she  bad  full  power  to  dispose,  independant  of  the 
settlement;  and  every  part  of  her  will  might  take  effect  out  of  tlxe  undivided  moiety 
of  the  estate  of  which  the  testatrix  was  seised,  without  having  recourse  to  the  power 
contained  in  the  settlement  The  will  therefore  ought  not  to  be  considered  either  as  an 
appointment  by  virtue  of  the  trusts  of  the  term  to  the  appellants,  or  as  a  partial  ap- 
pointment to  the  respondents.  That  the  legacies  given  by  the  will  of  Rachael  Coles, 
to  the  respondents  George  Mills  and  William  Litman,  could  not  be  considered  as  a 
satisfaction  for  their  interests  under  the  term  of  1000  years.  In  all  cases  of  satisfac- 
tion, that  which  is  given  by  way  of  recompence  or  satisfaction,  must  be  of  equal 
benefit,  and  payable  at  the  same  time,  as  that  in.  satisfaction  of  which  it  is  presumed 
to  have  been  given.  But  the  l^acies  given  to  the  children  of  John  Mills,  and  the  re- 
spondent William  Litman,  were  not  payable  until  after  the  respective  deaths  of  John 
Mills  and  Elizabeth  Litman ;  whereas  the  £1000  to  be  raised  by  virtue  of  the  term,  be- 
came payable  immediately  upon  the  death  of  Rachael  Coles.  There  was  not  any  express 
declaration  in  the  will,  nor  could  it  be  fairly  inferred  from  the  whcrfe  will  taken 
together,  or  any  part  of  it  separately,  that  the  annuities  and  legacies  thereby  given 
to  the  relations  of  Ann  Merewether,  were  intended,  by  the  testatrix,  as  a  satisfaction 
for  their  interest  in  the  £1000  directed  to  be  raised  by  the  settlement  of  1740.  It  waa 
probable  that  the  testatrix  meant  some  further  or  additional  benefit  to  such  of  the 
i^ateee  named  in  her  will,  as  were  related  to  Ann  Merewether,  inasmuch  as  there  waa 
not,  in  any  part  of  her  will,  the  [427]  least  reference  to  the  settlement  of  1740,  or  the 
term  of  1000  years,  created  thereby,  or  the  £1000  which  she  had  the  power  of  appoint- 
ing. It  deserved  particular  notice  also,  that  fresh  terms  were  created  by  thq  will, 
new  trustees  named,  and  other  lands  charged  with  the  payment  of  the  annuities  and 
legacies,  which  were  given,  together  with  other  legacies  bequeathed  to  other  persons 
not  in  any  degree  related  to  Ann  Merewether,  and  chaj*ged  on  the  same  estates.  It  waa 
submitted,  therefore,  that  the  annuities  and  legacies  given  by  the  will  of  Rachael 
Coles  took  eSect  by  way  of  gift,  and  not  aa  an  appointment.  That  the  appellants  had 
not  shewn,  nor  was  it  the  truth  of  the  case,  that  the  estate  of  which  Rachael  Coles  died 
seised,  exclusive  of  that  to  which  she  became  entitled  under  the  settlement,  was 
insufficient  for  the  purpose  of  raising  and  paying  all  the  annuities  and  legacies  be- 
queathed by  her  will;  the  respondents  William  Litman  and  George  Mills  therefore 
insisted  upon  their  claims  under  the  will,  as  well  as  under  the  settlement,  and  that  in 
so  doing,  they  did  not,  in  any  manner,  contravene  or  attempt  to  defeat  any  disposition 
made  by  the  testatrix  in  her  will ;  and  that  this  was  not  a  case  in  which  a  court  of 
equity  was  warranted,  by  any  former  decision,  to  compel  them  to  make  an  election, 
whether  they  would  take  under  the  will  of  Rachael  Coles,  or  under  the  settlement  of 
1740. 

After  hearing  counsel  on  this  appeal,  it  was  ordsrkd  and  adjudged,  that  the  same 
should  be  dismissed,  and  the  decree  therein  complained  of  affirmed.  (MS.  Jour. 
sub  anno  1782.  p.  820.) 
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Case  5. — A.  R  Bowes,  Esq., — Appellant;  Maky  R  Bowes  (Conntessof 
Stkathmore),  by  her  uext  Friend, — Respondent  [19th  July  1797]. 

[Mews'  Dig.  vii.  177,  1393  :  xii.    1062  (Strathmore  v.  Boweg).     See 
1   Wh.  and  T.L.C.  7th  ed.  613.] 

A  settlement  made  by  a  woman,  while  unmarried,  is  not  in  all  cases  void  aguins 
any  husband  slie  may  afterwards  take.  To  avoid  such  a  settlement,  the  hi» 
band  must  shew  to  the  court  that  he  has  been  deceived :  mere  conoealment 
alone  is  not  enough.  And  if  he  demands  to  have  the  deed  set  aside,  witbont 
offering  to  make  any  provision  for  the  wife,  this  is  a  ground  for  refnriiif 
relief.  In  all  cases  where  a  husband  comes  into  chancery  for  his  wife's  for- 
tune, he  must  make  a  settlement.  A  man  who  marries  without  a  treaty,  mut 
be  content  to  take  a  wife  as  he  finds  her. 

See  Mr.  Justice  Buller's  opinion,  sitting  for  the  Lord  Ch&ncellcH:,  on  this 
casa     2  Bro.  C.  R.  349-351.     See  also  AVn^  v.  Co«o»,  2  P.  Wms.  674. 

Decbeb  of  the  Chancery  affirmed. 

2  Bro.  C.  R.  345.     1  Eq.  Ab.  (edit.  1793.)  p.  58.     (See  2  Bro.  C.  R.  88, 
a»  to  a  former  point  in  the  cafe.) 

George  Bowee,  Esq.  deceased,  the  late  father  of  the  respondent,  by  his  last  vilL 
dated  the  7th  of  February  1749,  gave  and  devised  all  his  manors,  messuages,  lands, 
tenements,  and  hereditaments,  not  hrid  in  mortgage,  nor  in  trust,  nor  by  any  leases, 
[428]  to  certain  trustees  therein  named,  in  trust,  in  case  of  his  leaving  no  issue  mala, 
for  the  respondent  his  daughter,  for  her  life,  without  impectchment  of  waste,  except 
wilful  waste  in  houses,  with  remainder  to  her  first  and  other  sons,  in  taU  male,  irith 
divers  remainders  over.  And  after  reciting,  that  he  was  seised  of,  or  entitled  to, 
certain  messuages,  lands,  tithes,  and  hereditaments,  hdd  by  cwtain  leases  for  lirei 
and  years,  he  thereby  gave  and  devised  the  same  to  the  said  trustees,  in  trust,  tberfr- 
out  to  renew  the  several  leasee  thereof  as  there  should  be  occasion,  and  to  pay  the 
fines  and  fees  of  such  renewals,  and  tlie  rents  reserved  in  the  leasee  thereof ;  and 
subject  thereto  he  directed  that  the  some  should  be  upon  the  same  trusts  as  his  ttid 
freehold  estates,  and  he  devised  the  same  accordingly.  And  the  said  testator  therebj 
declared  his  will  to  be  that  all  the  plate,  linen,  household  goods,  and  furniture,  bekw^ 
ing  to  his  mansion  house  at  Gibside,  and  all  his  plate,  books,  medals,  jewds,  and 
pictures,  not  therein  oliierwise  disposed  of,  should  go  along  with  the  said  houM  u 
heir  looms,  and  be  enjoyed  therewith,  from  time  to  time,  by  the  person  and  penoni 
who  for  the  time  being  should  be  entitled  to  such  house  by  virtue  of  his  will. 

The  said  testator  did  not  leave  any  issue  male ;  and  upon  his  death  the  respondent 
became  entitled,  for  her  life,  to  all  his  said  real  and  leasehold  estates,  and  at  different 
times  after  his  death  she  became  entitled,  for  her  life,  to  divers  other  real  estates, 
which  were  purchased  pursuant  to  the  directions  of  his  said  will,  and  were  conTwed 
and  settled  to  and  upon  the  same  uses  as  mentioned  in  his  said  will  of  and  concerning 
his  said  real  estates. 

Some  time  after  her  father's  death,  the  respondent  intermarried  with  the  lats 
John  Earl  of  Strathmore,  deceased,  by  whom  slie  had  issue  three  sons  and  two  daugh- 
ters, of  whom  John  Earl  of  Strathmore  was  the  eldest,  and  by  virtue  of  the  said  will 
became  tenant  in  tail  of  all  the  estates  of  the  said  testator,  in  remainder,  after  the 
deatli.  of  the  respondent  his  mother. 

The  Earl  of  Strathmore  (husband  of  the  respondent)  died  in  March  1776,  and  the 
respondent  on  the  10th  day  of  January  1777,  aTecuted  certain  indentures  of  lease  and 
release,  dated  the  9th  and  10th  of  January  1777,  and  made  between  the  respondent 
of  the  one  part,  and  Joshua  Peele,  then  of  Symond's  Inn,  in  the  county  of  Middlesex, 
esquire,  and  George  Stephens,  then  of  the  parish  of  St.  Mary-le-bone,  in  the  tame 
county,  esquire,  of  the  other  part,  whereby  she  granted  and  conveyed  unto,  and  to  the 
use  of,  the  said  Joshua  Peele  and  George  Stephens,  and  tlieir  heirs  and  assigns  for  enr. 
all  the  manors,  messuages,  lands,  tenements,  and  hereditaments,  whereof  she  wu 
seised  for  her  life,  as  aforesaid,  with  the  appurtenances,  upon  trust  from  timr  to 
time,  during  her  life,  whether  she  should  be  sole  or  covert,  and  notwithstanding  i* 
should  thereafter  be  covert,  to  pay,  apply,  and  dispose  of  the  rents,  issues,  and  prcfin 
of  the  said  estates  and  premises,  to  such  person  or  persons,  and  for  such  purfcsei 
as  she,  whether  covert  or  sole,  and  notwitlistanding  any  future  coverture,  and  as  if 
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she  was  [429]  sole  and  unmarried,  should,  by  any  deed  or  deeds,  writing  or  writings, 
sealed  and  delivered,  as  thwein  mentioned,  direct  and  appoint;  and  in  default  of 
such  appointment,  to  pay  the  same  into  the  hands  of  the  respondent,  for  h«r  separate 
and  peculiar  use  and  disposal,  eiclusive  of  any  husband  sl^  should  thereafter  inter- 
marry with;  ajid  wherewith  he  siiould  not  intermeddle,  nor  should  the  same  be 
any  ways  subject  or  liable  to  his  debts,  controul,  or  management.  And  by  the  same 
indenture  the  respondent  assigned  unto  the  said  Joshua  Peele  and  George  Stephens, 
their  executors,  administrators,  and  assigns,  all  her  estate,  right,  title,  and  interest 
of,  in,  to,  or  out  of  the  residue  of  the  personal  estate  of  h«r  said  late  father,  upon 
such  trusts,  and  to  and  for  such  ends,  intents,  and  purposes,  as  are  therein  and  herein- 
before mentioned,  of  and  concerning  the  rents  and  profits  of  the  aforesaid  heredita- 
ments and  premises.  And  in  which  indenture  of  rkease  was  contained  a  powe-  or 
proviso,  enabling  the  respondent,  by  any  deed  or  deeds,  writing  or  writings,  witb  or 
without  power  of  revocation,  to  revoke  aU  or  any  of  the  usee  and  trusts  thereof  and 
by  the  same,  or  any  other  deed  or  deeds,  writing  or  writings,  to  declare  such  neiv  or 
other  trusts  as  tb  her  should  seem  meet. 

This  settlement  was  in  fact  made  in  contemplation  of  the  countess's  marr<age 

with  one Grery,  esquire,  and  was  made  with  his  knowledge  and  consent.     But 

on  the  17th  day  of  the  same  month  of  January  1777,  the  Countess  in  fact  married 
the  appellant,  whose  name  was  then  Andrew  Robinson  Stoney,  and  who  afterwards 
took  the  surname  of  Bowes. 

It  was  charged  by  the  respondent,  that  at  the  time  of  such  marriage,  Bowes  was 
a  lieutenant  on  half-pay,  in  a  regiment  of  foot,  and  greatly  distressed  in  his  circum- 
stances, and  possessed  of  little  or  no  property ;  that  he  had  recommended  himself  to 
the  respondent's  notice,  and  ingratiated  himself  into  her  favour,  by  various  arts  and 
contrivances,  particularly  by  aspersing  her  character  in  the  newspapers,  and  after- 
wards pretending  to  vindicate  her  from  such  aspersions,  by  engaging  in  a  pretended 
dud;  by  these  and  other  means  imposing  upon  her  credulity,  and  feigning  to  have  a 
great  regard  and  real  affection  for  her.  It  was  added,  that  the  respondent  having, 
on  the  16th  of  January  1777,  received  information  of  the  dud.  (then  supposed  to  be 
real),  and  that  the  appellant  was  mortally  wounded,  and  his  life  in  imminent  dauger, 
she  was  prevailed  upon  in  the  evening  of  that  day  to  visit  him  at  his  lodgings,  in 
St.  James's  Street,  where  he  spoke  in  a  very  low  tone  of  voice,  and  afiected  to  be 
languid  and  in  great  torture,  yet  expressing  pleasure  at  the  respondent's  condescen- 
sion in  visiting  him,  and  great  anxiety  to  be  united  to  her  in  marriage  before  his 
death,  which,  he  said,  was  fast  approaching,  and  that  he  did  not  expect  to  live  twenty- 
four  hours ;  and  adding,  that  if  tiie  respondent  would  only  condescend  to  marry  him, 
he  should  die  happy ;  and  the  respondent,  believing  the  truth  of  this  representation, 
and  from  motives  of  gratitude  and  compassion,  did  thereupon,  and  not  before,  and 
without  reflection,  and  without  the  advice  or  knowledge  of  any  of  her  [430]  friends, 
consent  to  marry  the  appellant;  and  such  marriage  was  solemnized  the  next  morning, 
the  appellant  pursuing  his  imposition  so  far,  as  to  be  carried  to  church  on  a  litter. 

No  settlement  or  provision  whatever  was,  in  fact,  made  by  the  appellant,  upon  or 
for  the  respondent,  either  out  of  the  said  estates  of  which  she  became  tenant  for  life, 
as  aforesaid,  or  otherwise. 

The  respondent's  case  stated,  That  from  the  time  of  the  marriage,  the  appellant 
formed  a  plan  to  obtain  a  revocation  of  the  deeds  of  the  9th  and  10th  of  January: 
That  in  a  few  days  after  his  marriage  with  her,  he  began  to  lay  restraints  upon 
her,  depriving  her  of  all  intercourse  with  many  of  her  friends,  and  only  permitting 
it  with  others,  when  he  had  any  purpose  to  answer :  That  he  cruelly  restricted  the 
correspondence  between  the  respondent  and  her  mother :  That  he  prevented  her  in 
general  from  sending  any  letters  to  the  few  friends  to  whom  he  permitted  her  to 
write,  but  what  were  dictated  by  himself ;  and  in  about  three  montiis  after  his  mar- 
riage with  her,  he  proceeded  to  give  her  blows,  and  to  frighten  and  intimidate  her 
witi^  threats  and  menaces,  and  continued  to  treat  her  wit^  the  greatest  cruelty  and 
utmost  indignity,  until  her  separation  from  him :  That  the  appellant  at  divers  times, 
during  the  time  he  and  the  respondent  lived  together,  produced  to  the  respondent  a 
variety  of  parchment  and  paper  writings  to  sign,  which  she  was  usually  ordered  by 
him  to  sign,  and  which  she  did  accordingly  generally  sign,  without  knowing  or  being 
truly  informed  of  the  contents,  purport,  or  meaning  of  such  parchmente  or  papers, 
and  without  being  able  to  understand  the  same,  from  the  terror  and  agitation  she 
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was  under :  That  she  did  not  dare  to  have  asked  an  explanation  or  alteration  of  snj 
paper,  had  it  even  been  read  to  her,  the  appellant  peremptorily  ordering  hei  to 
sign  whatever  he  put  before  her,  and,  by  blows  and  menaces,  compelling  her  upcs  aU 
occasions  to  do  and  say  whatever  he  desired  her,  and  generally  dictating  to  her  whst 
she  was  to  say  previous  to  her  going  into  the  room,  to  any  person  or  persons  w)iati»- 
ever,  upon  business  or  otherwise ;  so  that  she  was  afraid  to  refuse  the  signing  of  any 
deed  or  paper  writing  whatsoever,  which  he  required  her  to  sign. 

In  the  month  of  May  1777,  the  respondent  (by  the  terrors  of  personal  violence,  u 
she  alledged\  was  compelled  to  sign  a  deed  or  instrument,  dated  Ist  May  1777,  hj 
which  she  revoked  the  aforesaid  indentures  of  the  9th  and  10th  of  January  1777; 
immediatdy  after  which  the  appellant  began  to  commit  all  sorts  of  waste  o'".  the 
estates,  and  raised  large  sums  of  money,  by  cutting  down  great  quantities  of  timber ; 
and  also  raised  and  received  twenty-four  thousand  pounds,  by  granting  annuities 
to  the  amount  of  three  thousand  piounds  per  annum,  payable  out  of  the  renti  and 
profits  of  part  of  the  said  estates,  comp^ing  the  respondent  to  execute  whatever 
deeds  he  thought  proper  for  the  security  thereof. 

After  experiencing  and  suffering  for  several  years  the  most  cruel  treatment  from 
the  appellant,  and  being  compelled  frequently  to  [431]  execute  deeds,  and  do  acts 
against  her  will  and  intentions,  the  reepondrait  declared,  in  her  case,  that  bI>i^  at 
length  resolved  to  leave  the  appellant;  and  in  or  about  the  month  of  February  1785, 
effected  her  escape,  and  ever  after  lived  separate  and  apart  from  him,  except 
for  a  short  time  in  the  month  of  November  1786,  when  she  was  seized  and  forcibly 
carried  away  to  Streatlam  Castle,  in  the  county  of  Durham,  by  a  number  of  armed 
men  hired  by  the  appellant  for  that  purpose;  at  this  time  she  continued  in  his  pos- 
session, and  was  deprived  of  her  liberty  by  him,  for  about  the  space  of  ten  days,  and 
during  that  time  underwent  many  hardships  and  empties  until  she  regained  her 
liberty. 

Being  appr^ensive  of  further  violence  and  ill-treatment  from  the  appellant  and 
that  her  life  was  in  danger,  the  respondent  exhibited  articles  of  the  peace  against 
him  in  hjs  majesty's  court  of  king's  bench  at  Westminster,  which  court  compelltd  the 
appellant  to  give  security  for  keeping  the  peace  towards  her ;  and  she  after^vards 
instituted  a  suit  in  the  consistory  court  of  the  bishop  of  London,  in  order  to  obtain 
a  divorce  from  him  for  cruelty  and  adultery  on  his  part. 

The  respondent  being  after  her  said  separation  from  the  appellant,  destitute  of 
all  means  of  support,  she,  in  Easter  term  1785,  exhibited  her  bill  of  complaint  in  the 
court  of  chancery,  against  the  appellant  and  others,  in  order  to  have  the  indentures 
of  9th  and  10th  January  1777,  established,  and  the  trusts  thereof  performed,  and 
to  have  the  benefit  thereof,  and  to  set  aside  any  deed  of  revocation  she  might  have 
executed,  and  to  have  a  receiver  appointed  of  ^e  rents  and  profits  of  the  estates  of 
which  she  was  tenant  for  life  as  aforesaid. 

The  appellant  having  put  in  his  answer  to  the  bill,  insisting  on  the  deed  cf  re- 
vocation, the  court  of  chajicery  was,  on  the  16th  of  July  1785,  moved  on  behslf  of 
the  respondent,  that  it  might  be  referred  to  one  of  the  masters  of  the  said  court,  to 
appoint  a  proper  person  to  be  receiver  of  the  rents  and  profits  of  the  said  estates; 
and  that  such  receiver  might  be  directed,  in  the  first  place,  to  pay  and  discharge 
thereout  the  interest  of  all  mortgagee,  annuities,  and  other  incumbrances  upon  or 
affecting  the  same;  and  in  the  next  place,  to  pay  and  allow  unto  the  respondePL  the 
sum  of  fifteen  hundred  pounds,  for  her  support  and  maintenance,  and  towards  her 
costs  and  expemces  since  the  separation  from  her  said  husband,  and  to  make  her  a 
further  sufficient  allowance  for  her  future  support  and  maintenance. 

Upon  such  motion  being  made,  it  was,  by  tiie  consent  of  counsel  for  the  appellant 
and  respondent,  ordered  by  the  said  court,  that  all  matters  in  difference  between 
them  should  be  referred  to  arbitration  ;  and  the  appellant  at  first  signified  his  entire 
approbation  of  the  said  order  of  reference,  but  afterwards  refused  to  come  tc  any 
amicable  accommodation ;  and  on  the  26th  of  November  1785,  directed  his  attoin^ 
to  inform  those  concerned  for  the  respondent,  that  he  would  not  consent  to  any  refer- 
ence whatsoever,  so  that  the  said  order  of  reference  was  not  proceeded  on. 

[432]  The  suit^  instituted  by  the  respondent  in  the  said  consistory  court,  to 
obtain  a  divorce  from  the  appellant,  was  proceeded  in  with  all  possible  expedition  oa 
h(!r  part;  witnesses  were  examined  therein,  and  the  cause  was  declared  to  be  oob- 
cluded,  and  assigned  for  sentence ;  but  the  appellant  afterwards  appealed  therefma 
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to  the  archee  court  of  Canterbury,  and  the  judge  of  that  court  pronounced  against 
the  said  appeal,  with  costs,  whereupon  the  appellant  again  appealed  to  the  court  of 
delegates;  but  the  respondent  at  length  obtained  final  sentence  of  divorce,  or  separa- 
tion, from  bed,  board,  and  mutual  cohabitation,  both  for  cruelty  and  adultery  on  his 
part. 

In  Trinity  term  1786,  the  appellant  exhibited  his  cross  bill  in  the  court  of  chan- 
cery, against  the  respondent  and  others,  thereby  praying,  amongst  other  things,  that 
the  said  indenture  of  settlement,  executed  by  the  respondent,  before  her  marriage, 
as  aforesaid,  might  be  declared  null  and  void,  and  be  decreed  to  be  delivered  up  to  be 
cancelled,  and  for  an  account  and  payment  of  the  rents  and  profits  of  the  said  estates, 
and  that  the  appellant  might  be  decreed  to  be  wdl  entitled  thereto  during  the  joint 
livee  of  the  appellant  and  the  respondent.  The  defendants  having  appeared,  and  put 
in  their  answers  to  this  cross  bill,  witnesses  were  examined  in  both  the  causes. 

On  the  8th  day  of  March  1788,  the  said  two  causes  came  on  to  be  heard  before 
the  Lord  Chancellor  (Thurlow),  when  it  was  ordered  that  the  plaintiff's,  (viz.)  the 
respondent's  bill,  in  the  first  cause,  should  stand  dismissed  as  against  the  defendant 
Birch,  with  costs ;  and  that  the  plaintiff's  (viz.)  the  appellant's  bill,  in  tlie  last  cause, 
should  also  stand  dismissed  as  against  all  the  defendants,  except  the  respondent,  with 
costs.  And  it  was  further  ordered,  that  the  parties  should  proceed  to  a  trial  at  law 
in  the  county  of  Middlesex,  on  the  following  issue,  (viz.)  "  \V1iether  the  deed,  bearing 
date  the  1st  of  May  1777,  was  obtained  by  duress)  "  and  the  usual  directions  were 
given  for  the  trial  of  such  issue,  and  the  consideration  of  costs,  and  of  all  further 
directions,  was  reserved  until  after  the  trial  of  the  said  issue. 

The  said  issue  afterwards  came  on  to  be  tried  before  Lord  Loughborough,  then 
lord  chief  justice  of  the  court  of  common-pleas,  and  a  special  jury,  at  Westminster 
Hall,  when  the  jury  found  that  the  said  deed,  bearing  date  the  Ist  day  of  May  1777,  was 
obtained  from  the  respondent  by  duress. 

On  the  19th  day  of  June  1788,  the  said  causes  came  on  to  be  heard  before  Mr. 
Justice  Buller,  Master  Holford,  and  Master  Ord,  who  sat  for  the  then  lord  high  chiincvl- 
lor,  on  the  equity  reserved  by  the  said  order  of  the  8tli  day  of  March  then  last,  when  it 
was  ordered  that  the  appdlant's  said  cross  bill  should  stand  dismissed  as  against  the 
respondent,  with  costs.  And  it  was  further  ordered,  that  the  appellant  should  pay 
unto  the  respondent  her  costs,  as  taxed  at  law,  and  in  the  original  cause.  And  it 
was  also  ordered,  that  the  appellant  should  deliver  up  to  the  respondent  the  said 
deed,  bearing  date  the  1st  day  of  May  1777,  to  be  cancelled  ;  and  [433]  that  the  deeds 
bearing  date  the  9th  and  10th  days  of  January  1777,  should  be  estaUished ;  and  that 
the  appellant  should  deliver  up  possession  to  the  respondent  of  all  the  castles,  manors, 
royalties,  mansion  houses,  messuages,  lands,  tithes,  collieries,  and  estates ;  and  should 
also  deliver  to  her,  upon  oath,  all  the  family  pictures,  plate,  jewels,  watches,  and 
wearing  apparel,  and  all  other  articles  and  things  settled  upon,  or  separat^y  bdong- 
ing  to  her ;  and  the  said  Greorge  Stephens  being  alleged  to  be  abroad,  it  was  referred 
to  the  master  to  appoint  one  or  more  proper  person  or  persons  to  be  receiver  or 
receivers  of  the  rents  and  profits  of  all  the  said  castles,  manors,  royalties,  mansion 
houses,  messuages,  lands^  collieries,  and  estates ;  and  directions  were  given  respect- 
ing such  receiver  or  receivers,  and  his  or  their  accounts ;  and  the  said  master  was  to 
make  a  separate  report  or  reports  as  to  such  receiver  or  receivers.  And  it  was 
further  ordered,  that  tlie  appellant  and  Henry  Bourn  (his  agent)  should  be  restrained 
from  receiving  any  further  rents,  profits,  or  produce,  or  distraining  on  the  tenants 
of  the  said  estates,  and  from  receiving  any  further  sums  of  money  arising  from  the 
sale  of  timber  on  the  estates  in  question ;  and  that  the  appellant  should  be  restrained 
from  cutting  down  any  more  timber  growing  on  the  estates  in  question.  And  it 
was  further  ordered,  that  the  master  should  take  an  account  of  the  rent~  and  profits 
of  the  said  castles,  manors,  royalties,  mansion  houses,  messuages,  farms,  lands,  col- 
lieries, and  estates ;  and  also  of  all  sums  of  money  arising  by  sale  of  timber  and  coals 
which  had  been  received  by  the  appellant,  and  the  said  Henry  Bourn,  or  either  of 
th«n,  or  by  any  other  person  or  persons,  by  their  or  either  of  their  order,  or  for  their 
or  either  of  tlieir  use  as  to  tlie  appellant,  since  the  filing  of  the  bill  in  the  original 
cause,  and  as  to  the  defendant  Bourn  since  the  26th  of  February  1785.  And  it  was 
further  ordered,  that  the  appellant  and  the  said  Henry  Bourn  should  pay  what  should 
be  found  due  from  them  respectively,  on  the  said  account,  to  the  respondent,  for  her 

1181 


Digitized  by 


Google 


VI  BROWN.  BOWES  V.  BOWES  [1797] 

sole  and  separate  use ;  and  that  the  jerwele  and  other  things  belonging  to  the  reqMsi- 
ent,  which  were  deposited  by  the  appellant  in  a  box,  in  the  shop  of  Messrs.  Child  and 
Co.,  bankers,  at  Temple  Bar,  shoidd  be  delivered  to  the  respondent ;  and  the  osual 
directions  were  given  for  taking  the  said  accounts ;  and  in  tlie  original  cause  it  tu 
ordered,  that  the  respondent  should  pay  unto  ^%  defendant  G^eorge  Stephens,  bit 
costs  of  that  suit;  and  as  between  the  respondent  and  the  appellant,  and  the  said 
Henry  Bourn,  the  said  court  did  not  think  fit  to  give  any  costs  on  either  8id& 

The  appellant  afterwards  petitioned  to  rehear  the  said  causes,  and  the  same  yXK 
reheard  accordingly  before  the  then  lord  high  chancellor,  on  the  3d  of  March  1789, 
when  no  other  variation  was  made  in  the  said  decree,  than  by  ordering  that  the 
master,  in  taking  the  accounts  thereby  directed  against  the  defendajit  Henry  Bourn. 
should  make  unto  the  defendant  Henry  Bourn,  an  allowance  of  all  such  sums  sk  he 
had  paid  to  the  annuitants  therein  mentioned,  in  discharge  of  any  paymraits  of  their 
respective  annuities,  out  of  tiie  rents  and  profits  of  the  Highland,  Gibside,  and  Hilt<m 
estates,  re-[434]-ceived  by  the  said  defendant  Bourn,  or  by  any  person  or  personii  bf 
his  order  or  for  his  use. 

In  pursuance  of  the  said  decree,  the  master  made  his  report,  bearing  date  the 
9th  day  of  June  1791,  whereby  he  certified  (amongst  other  things)  that  he  had  been 
attended  by  the  solicitors  for  Uie  respondent  and  the  appellant  and  the  other  parties, 
and  had  proceeded  to  take  an  account  of  the  rents  and  profits  of  the  castles,  mancn, 
royalties,  mansion  houses,  messuages,  farms,  lands,  collieries,  and  estates,  and  of  iD 
sums  of  money  arising  by  sale  of  timber  and  coals,  which  had  been  received  by  the 
appellant  and  the  said  Henry  Bourn,  or  either  of  them,  or  by  any  oth^-  person  or 
persons,  by  their  or  either  of  their  order,  or  for  their  or  either  of  their  use,  as  to  the 
appellant  since  the  filing  of  the  said  original  bill,  and  as  to  the  defendant  Boom 
since  the  26th  day  of  February  1785,  and  that  he  found  that  the  appellant,  or  some 
other  person  or  persons,  by  his  order,  or  for  his  use,  received  within  the  time  afore- 
said, on  account  of  such  rents  and  profits,  the  several  sums  set  forth  in  the  first 
schedule  to  his  said  report,  amounting  together  to  the  sum  of  £733  lis.  7^d..  which 
he  had  charged  the  said  appellant  with.     And  the  said  master  also  certified,  that 
he  had  charged  the  appellant  wil^  two  sums  of  £2825  3s.  Id.  and  £800,  therein 
mentioned,  making  together  £3626  olSyld.  in  respect  of  timber  and  bark;  and  that 
he  found  that  the  appellant,  or  some  ottter  persons  or  person  by  his  order,  or  for 
his  use,  had  received  within  the  time  aforesaifl,  by  sale  of  coals  wrought  and  gotten 
upon  or  from  some  part  of  the  said  estates,  the^veral  sums  set  forth  in  the  second 
schedule  to  the  said  report,  amounting  together  t&  £5936  ISs.  4^d.,  with  whidi  he 
had  charged  the  appdlant,  (which  said  several  sum^\&mounted  together  to  £10,295 
lis.  Id.)     And  the  said  master  also  certified,  that  th^appellant  having  brought  in 
before  him  a  discharge  of  the  said  charge,  but  that  thel^me  not  having  been  duly 
vouched,  the  said  master  had  disallowed  the  whole  of  suchSdischarge.     And  the  said 
master  further  certified,  that  he  found  that  the  said  defendamt  Henry  Bourn,  or  some 
other  person  or  persons,  by  his  order,  or  for  his  use,  received  Vince  the  said  26th  day 
of  February  1786,  on  account  of  such  rents  and  profits,  the  sevt^ral  sums  set  forth  in 
the  third  schedule  to  the  said  report,  amounting  together  to  £^66  IBs.  Iljd.,  with 
which  he  had  charged  the  said  defendant  Bourn ;  and  that  he  fou\d  that  the  said  de- 
fendant Bourn  had  paid  and  disbursed  for  taxes,  repairs,  labourers,  and  otherwise, 
on  account  of  the  said  estates,  the  several  sums  set  forth  in  the  fourth  schedide  to  the 
said  report,  amounting  toge^er  to  £1417  IDs.  8d.,  of  which  he  !h«^  made  the  said 
defendant  Bourn  an  allowance ;  and  that  there  remained  due  from  wim  on  balance, 
£1639  Ss.  3fd. 

The  said  decrees,  made  and  pronounced'  in  the  said  causes,  were  d^ly  signed  and 
enrolled  on  the  6th  of  April  1789,  and  the  appellant  submitted  thereto  j  particularly, 
by  attending  through  his  solicitor  before  the  master,  in  taking  the  accfiunts  thereby- 
directed,  and  claiming,  by  discharge,  three  thousand  pounds,  which  -sfas  di&-£43BJ- 
allowed,  as  stated  in  the  said  master's  report,  and  this  appeal  was  not  Brought  until 
the  19th  of  October  1796,  being  seven  years  six  months  and  thirteen  daYE  subsequent 
to  the  time  of  enrolling  the  said  decrees.  *I 

From  the  year  1788,  and  at  the  time  of  bringing  the  appeal,  the  Appellant  re- 
mained in  contempt  of  the  said  court  of  chancery,  for  not  paying  to  the*  respondent 
the  sum  of  £230  l&s.,  (being  her  taxed  costs  for  trying  the  said  issue  at  I  ^v)i  *i>d  for 
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not  ddiveriiig  up  to  her  the  said  deed  of  the  Ist  of  May  1777,  and  also  for  not 
delivering  up  to  the  respondent  all  the  family  pioturea,  plate,  and  jewels,  watches  and 
wearing  apparel,  and  all  other  articles  and  things  settled  upon  or  separately  belong- 
ing to  her. 

The  appellant  was  ordered  by  the  arches  court  of  Canterbury,  to  pay  to  the  re- 
spondent £300  for  alimony ;  but  although  he  was  then  in  possession  and  receipt  of 
the  rents  and  profits  of  all  the  estates  herein-before  mentioned,  he  never  paid  the 
said  £300,  or  any  part  thereof,  to  the  respondent. 

The  appellant,  having  refused  to  pay  the  costs  taxed  and  crowed  to  the  respond- 
ent for  prosecuting  her  suit  in  the  spiritual  courts,  amounting  in  all  to  £1742 
Us.  2d.,  was,  in  the  year  1790,  excommunicated  by  the  judges  delegates  in  that  suit; 
and  the  appellant  being  therefore  charged  by  his  majesty's  court  of  king's  bench 
with  writ*  of  exconi'nvwnicato  capiendo,  the  appellant  remained  to  the  time  of  the 
appeal  excommunicated,  for  refusing  to  submit  to  the  justice  of  the  ecclesiastical 
censure. 

From  the  year  1791,  the  appellant  remained  in  furtiier  contempt  of  the  said  court 
of  chancery,  for  not  paying  to  the  respondent  the  sum  of  £116  5s.  6d.  for  costs,  and 
the  said  sum  of  £10,295  lis.  6d.  for  rents  and  profits,  in  pursuance  of  the  said  decree 
of  the  19th  of  June  1788. 

After  the  making  of  the  said  decrees,  and  several  years  before  the  appeal  was 
brought,  (that  is  to  say),  in  the  month  of  November  1790,  the  respondent  revoked 
the  uses  and  trusts  of  the  said  indenture  of  the  10th  of  January  1777,  and  dedered 
new  and  other  uses  of  the  estates  therein  mentioned,  for  the  benefit  of  the  Earl  of 
Strathmore,  and  her  two  children  by  the  appellant,  which  said  two  children  were, 
until  then,  whdlly  unprovided  for. 

The  appellant  alleged  (J.  Mitford,  R.  Richards)  the  following  reasons  for  repeal- 
ing the  two  decrees  of  the  8th  of  March  and  19th  June  1788,  by  which  he  contended 
he  was  aggrieved;  Ist.  That  the  deeds  of  the  9th  and  10th  of  January  1777,  were  a 
fraud  upon  the  contract  of  marriage  between  the  appellant  and  the  respondent  Lady 
Strathmore,  being  made  without  the  knowledge  of  the  appellant,  and  concealed  from 
him  at  the  time  of  such  marriaga 

2d.  That,  although  such  deeds  were  suggested  to  have  been  made  in  contemplst- 
tion  of  a  marriage  intended  between  the  said  Countess  of  Strathmore  and  another 
person,  yet  auch  marriage  did  not  take  effect ;  and  although  the  disposition  made  by 
those  deeds  might  not  be  fraudulent,  as  against  a  person  knowing  of  and  consenting 
to  such  disposition,  yet,  as  it  would  be  clearly  fraudulent  [436]  against  creditors,  or 
purchasers  for  valuable  consideration,  there  was  no  sound  reason  why  the  same 
shoxild  not  be  deemed  fraudulent  as  against  the  appeUant,  who,  by  the  marriage, 
gave  to  Lady  Strathmore  a  legal  title  to  dower  in  his  own  estate,  (worth  at  that  time, 
aa  he  asserted,  about  £1000  per  annum),  and  became  responsible  for  all  the  obliga- 
tions of  s  husband,  and  particularly  for  debts  contracted,  or  to  be  contracted  by  her. 

3d.  That  all  the  cases  which  have  been  determined  by  courts  of  equity  upon  the 
subject,  agree  in  regarding  such  a  disposition  as  fraudulent  and  void,  especially  where 
made  merely  and  only  for  tht  immediate  and  separate  benefit  of  the  person  making  it. 
4th.  That  if  the  decrees  complained  of  should  be  established,  a  precedent  would 
exist,  destructive  of  confidence  in  every  matrimonial  engagement,  and  leading  to 
consequeoices  subversive  of  all  the  grounds  on  which  the  law  of  this  country,  with  re- 
spect to  the  obligations  on  husbands,  by  force  of  the  contract  of  marriage,  is  founded. 
The  respondent  submitted  (J.  Mansfield,  6.  Hardinge)  the  following  reasons  for 
the  affirmance  of  the  decrees : 

lot.  That  by  the  law  of  this  country,  a  woman,  while  unmarried,  may  disposo  of 
and  convey  her  property  in  any  manner  she  pleases ;  and  a  husband  whom  she  after- 
wards marries,  without  any  settlement  made  by  him,  or  any  inquiry  concerning  her 
fortune,  has  no  right  to  impeach  any  conveyance  which  she  has  made  of  her  property 
for  her  own  separate  usa 

2d.  That  there  is  no  instance,  in  which  conveyances  made  by  a  woman  of  her 
property  before  marriage  have  been  deemed  void,  because  they  have  not  been  dis- 
closed to  the  husband,  unless  attended  with  such  circumstances  as  proved  such  con- 
Teyances  to  be  fraudulent;  and  that  such  conveyances  are,  in  the  case  of  a  second 
marriage,  where  there  are  children  l^  a  former  one,  reasonable  and  laudable,  and 
often  favoured  in  a  court  of  equity. 
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3d.  That  it  was  impoBsible  to  look  at  the  circumstancee  of  this  ease  without  per- 
ceiving that  Buch  a  conveyance  as  the  appellant  attempted  to  impea<di,  might  ba 
extremely  reasonable.  That  if  it  be  possible  to  conceive  the  husband  of  all  otbm, 
who  ought  the  least  to  be  permitted  to  question  any  such  dispositions  made  by  a  wife, 
the  appellant  was  that  husband.  That  every  step  by  which  he  acquired  his  suppoted 
marital  rights,  was  grossly  fraudulent ;  and  therefore  it  would  be  an  extraordinary  ' 
administration  of  equity  to  give  him  the  property  of  his  wife,  which  the  law  had 
secured  to  her,  as  a  reward  of  his  fraud.  That  his  attempt  to  invalidate  the  deed  in 
question  must  appear  still  more  extraordinary,  it  having  been  determined  that  he, 
by  the  terrors  of  personal  violence,  had  extorted  from  the  respondent  another  deed, 
for  the  purpose  of  defeating  this,  which,  by  the  appeal,  he  contended,  was  in  itMif 
void. 

It  was  accordingly  ordered  and  adjudohd.  That  the  appeeJ  be  dismissed.:  and 
that  the  decree  therein  complained  of  be  affiricxd,  with  £150  costs.  (MS.  Jour. 
»itb  anno  1797.) 


[437]  Case  6. — James  Jones  and  Elizabeth  his  Wife, — Appellants ; 
Thomas  Maktin,  Clerk, — RespondeiU  [26th  January  1798]. 

[Mews'  Dig.  xii.  816,  830.     Followed  in  Forteseue  v.  Herrah,  1812,  19  Vea.  67.] 

A  father  covenajited  at  his  daughter's  marriage  to  leave  her  at  his  death  a 
full  and  equal  share  of  his  personal  estate  with  his  son.  Soon  after  the  mar- 
riage, he  began  and  continued  for  some  years  to  sell  real  estates,  and  vested  the 
produce  in  Bank  stock,  together  with  the  produce  of  his  peo^onal  estate,  the 
whole  of  which  he. transferred  into  the  son's  name ;  who  verballT  promised  to 
pay  the  father  the  dividends  for  his  life.  The  son  sold  out  the  Bank  stock,  and 
invested  the  produce  in  India  stock,  which  produced  a  greater  interest,  bat 
paid  his  father  only  the  amount  of  the  former  interest  of  the  Bank  stock. 
When  the  father  died  he  le>ft  other  personalty  to  a  very  small  amount.  The 
India  stock  is  to  be  considered  as  part  of  the  father's  personal  estate,  and  sub- 
ject to  the  covenant  in  favour  of  his  daughter. 
Decree  of  the  Court  of  Exchequer  rbvbrsbd. 

Anstruther's  Rep.  iii.  882. 

The  appellants  in  Easter  term  1793,  filed  their  biO  in  the  court  of  exchequer, 
against  the  respondent  and  William  Foster,  stating, 

"  That  by  articles  of  agreement,  dated  the  15th  day  of  September  1767,  executed 
previous  to  and  in  consideration  of  the  marriage  of  the  appellants,  and  made  between 
James  Jones,  the  father  of  the  appellant  James  Jones,  and  since  deceased,  of  the  first 
part ;  the  appellant  James  Jones,  (who  was  then  the  youngest  son  of  the  said  Jamet 
Jones,  deceased,  by  Ann  his  wife),  of  the  second  part;  the  appellant  Elizabeth  Jones, 
(then  Elizabeth  Martin,  spinster),  who  was  then  the  eldest  daughter  of  the  respondenr's 
father,  Thomas  Martin,  esquire,  and  Elizabeth  his  wife^  of  the  third  part;  the  re- 
spondent's father  Thomas  Martin,  of  the  fourth  part ;  and  John  Franklin,  gentleman. 
and  the  Reverend  Morgan  Powell,  clerk,  of  the  fifth  part.  After  reciting  the  then 
intended  marriage,  James  Jones,  the  father,  covenanted  with  Franklin  and  Powell, 
the  trustees,  that  he  would,  yearly,  from  the  time  of  said  marriage,  during  the 
joint  lives  of  himself  and  the  appellant  James  Jones,  pay  the  sum  of  £100  to  the 
appellant  James  Jones,  by  half-yearly  payments.  And  also,  that  if  there  should  be 
any  issue  of  the  appellant's  living  at  the  decease  of  the  appdlant  James  Jones's 
said  father  and  mother,  or  the  survivor  of  them,  or  at  any  time  afterwards,  he,  James 
Jones  the  father,  would,  by  his  will  in  writing  or  otherwise,  give  and  devise,  convey 
and  assure,  certain  messuages,  lands,  and  hereditaments  in  the  said  articles  men- 
tioned, after  the  death  of  him  the  said  James  Jones,  and  Ann  his  wife,  to  the  iise  of 
the  appellants,  their  lieirs  and  assigns,  for  ever.  And  also  that  he,  the  said  James 
Jones  the  father,  would,  by  his  said  will,  give  and  leave  unto  the  appellant  James 
Jones   his  shop,  furniture,  and  implements,  and  also  his  library  of  books,  to  he 
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enjoyed  hy  the  appellant  James  Jones,  immediately  after  the  decease  of  his  said 
fatiber.  And  also,  all  his  household  furniture,  to  be  enjoyed  by  the  appellant  James 
[438]  Jones,  immediately  after  the  decease  of  his  said  father  and  mother.  And  also, 
that  James  Jones  the  father  would,  immediately  after  the  said  marriage,  give  up  and 
resign  unto  the  appellant  James  Jones,  certain  particulars  of  his  business  therein 
mentioned.  And  also  that  he  would,  by  his  said  will,  give  and  leave  unto  the  appd- 
lant  James  Jones  a  full  and  equal  share  with  his  brother  and  sisters ;  (namely),  John 
Jones,  Ann  Jones,  and  Catharine  Jones,  of  all  the  personal  estate  of  him  the  said 
James  Jones,  the  f  aliier,  to  be  had  and  enjoyed  by  appellant  James  Jpnes,  immediately 
after  the  death  of  James  Jonee  and  Ann  his  wifei.  And  it  waa  by  the  said  articles 
further  witnessed,  and  said  Thomaa  Maj-tin  the  father,  in  consideration  of  the 
intended  marriage,  covenanted  with  Franklin  and  Powell,  that  if  the  marriage  ahoidd 
take  effect,  and  the  appellants  should  have  any  child  or  children  living  at  the  decease 
of  Thomas  Martin  and  Elizabeth  bis  wife,  or  the  survivor  of  them,  or  at  any  time 
afterwards,  he  would,  by  his  will,  give  and  devise  certain  messuages  or  tenements 
and  hereditaments  in  the  articles  mentioned  immediately  after  the  deaths  of  himself 
and  Elizabeth  his  wife,  and  the  survivor  of  them,  to  the  use  of  the  appellants,  their 
heirs  and  assigns,  for  ever.  And  further,  thai  he  would,  (U  his  decfiose,  by  his  will, 
leave  unto  the  appellant  Elizabeth  Jones,  an  equal  share  with  her  brother  and  sister, 
of  all  his  the  said  Thomas  Martin's  personal  estate,  to  be  held  and  enjoyed  immediately 
after  the  death  of  him  the  said  Thomeu  Martm  and  Elizabeth  his  wife,  and  not  before. 
And  likewise,  that  he  would  yearly,  after  the  said  marriage,  during  the  lives  of  himself 
and  EHizabeth  his  wife,  pay  unto  the  appellant  James  Jonee  (if  the  appellants,  or  any 
child  or  children  between  them  should  be  then  living)  the  clear  annual  sum  of  £100 
by  half-jrearly  payments. 

"  That  at  the  date  and  execution  of  the  articles,  Thomas  Martin  had  titree  children, 
viz.  the  respondent,  his  only  son,  Frances  Martin,  spinster,  and  the  appellant  Eliza- 
beth Jones. 

"  That  the  appellants  intermarried  on  the  5th  of  October  1767,  and  they  had 
several  children,  who  were  tfaego.  living,  the  eldest  of  whom  was  upwards  of  31  years 
of  age. 

"  That  Thomas  Martin,  the  father,  pursuant  to  his  covenant  in  the  articles,  paid 
the  annuity  of  £100  to  the  app^snt  James  Jones,  from  the  time  of  the  marriage  of  the 
appellants  to  his  the  said  Thomas  Martin,'B  death. 

"  That  the  appellant,  Elizabeth  Jones's  sister,  Frances  Martin,  intermarried  with 
William  Guymer,  and  died  without  issue  on  the  18th  of  January  1779 ;  and  that  the 
appellant,  Elizabeth  Jones's  mother,  died  the  16th  of  May  1785. 

"  That  John  Franklin  survived  Morgan  Powdl,  his  oo-trustee  in  the  articles, 
and  died  in  the  year  1787,  having  made  his  will,  and  thereof  appointed  the  defendant, 
William  Foster,  and  the  respondent,  executors. 

"  That  Thomas  Martin,  the  father,  made  his  will,  dated  24th  January  1786, 
which  was  duly  executed  and  attested,  and  thereby,  after  reciting  the  articles  of 
agreement  relating  to  his  real  estates  [439]  therein  mentioned,  he,  in  performance  of 
bis  covenant  therein  mentioned,  gave  and  devised  his  said  real  estwtee  to  the  uaep 
specified  concerning  the  same  in  the  said  articles ;  and  after  reciting  the)  articles  relatr 
ing  to  his  personal  estate,  and  the  deetii  of  Frances  his  youngest  daughter,  he,  in 
performance  of  his  said  covenant,  gave)  and  bequeathed  to  the  appelant  Elizabeth 
Jones,  one  moiety  of  all  the  personal  estate  (which,  after  payment  of  his  debts,  funeral 
and  testamentary  expences)  he  should  be  possessed  of  at  the  time  of  his  decease,  and 
he  gave  all  the  residue  of  his  personal  estate  to  the  respondent,  and  appointed  him 
Bale  executor. 

"  That  Thomas  Martin,  the  father,  died  in  the  90th  year  of  his  age,  on  the  26th 
of  March  1792,  without  having  revoked  his  said  will ;  and  that  the  respondent  proved 
his  will,  and  possessed  his  penmnal  estate  and  effects  to  a  considerable  amount,  and 
more  than  sufficient  for  the  payment  of  his  debts,  funeral  and  testamentary  expences. 
"  That  on  the  death  of  I^omas  Martin,  the  appellants  became  absolut^y  entitled. 
by  virtue  of  said  articles,  to  the  real  estates  Ijierein  mentdoned,  and  also  to  one 
moiety  of  all  the  personal  estate  and  effects  in  anywise  belonging  to  the  testator 
Thomas  Martin,  at  the  time  of  his  death,  and  remaining  after  payment  of  his  debts, 
funeral  and  testamentary  expences. 
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"  That  soon  after  the  death  of  the  testator,  the  appellants  ontared  upon  the  lesl 
estates  comprized  in  the  articles,  and  were  then  in  the  possession ;  but  that  the  n- 
spondent  had  never  paid  any  moneiy  to  or  for  the  use  of  the  appellajits  on  account  of 
their  half  part  of  the  clear  residue  of  the  testator's  personal  estate. 

"  That  the  appellants  had  frequently  applied  to  the  respondent  for  an  account 
and  payment  of  one  moiety  of  such  dear  surplus. 

"  But  that  the  respondent,  amongst  other  things,  alleged,  tiiat  the  ooveQants  in 
the  articles  on  the  part  of  James  Jones,  the  father  of  the  appelant  James  Jones,  had 
never  been,  nor  cQuld  be,  in  any  manner  (or,  however,  not  substantially)  performed, 
by  reason  that  the  real  estate  of  James  Jones,  deceased,  mentioned  in  said  articles, 
was,  at  the  date  thereof,  subject  to  some  incumbrances  for  money  exceeding  the  value 
thereof  to  be  sold ;  and  that  James  Jones  died  within  a  few  years  after  the  marriage, 
(viz.)  on  the  4th  of  February  1770,  in  such  circumstances,  that  his  whole  real  and 
personal  estates  were  not  near  sufficient  for  payment  of  all  the  debts  then  owing  bf 
him ;  and  therefore  the  respondent's  father  was  discharged  from  the  covenants  and 
agreements  on  his  part  contained  in  the  articles;  but  that  the  appellants  insisted  og 
the  contrary,  and  Uie  rather,  as  the  covenants  in  the)  articles  on  the  part  of  Thomas 
Martin  were  with  trustees,  and  merely  for  the  benefit  of  tJie  appeUants^  and  whoUj 
independent  of  James  Jones's  covenants  in  the;  articles ;  and  the  appellantB  charged, 
that  it  was  evident  from  the  will  of  Thomas  Martin,  whidi  was  made  many  years  a^ner 
the  death  of  James  Jones,  who  died  in  insolvent  circumstances,  that  Thomas  Martiii. 
deceased,  considered  liis  covenants  as  obligatory  on  him." 

[440]  The  bill  further  charged,  "  That  Thomas  Martin's  personal  estate  was  very 
consideraUe,  and  that  part  thereof  consisted  of  sums  of  money  placed  out  on  private 
securities,  which  were  at  the  time  of  his  death  vested  in  the  respondent,  or  for  his  bene- 
fit; and  moreover,  that  Thomas  Martin,  after  the  marriage  of  the  appellants,  trsm- 
f erred  unto  the  respondent  several  sums  of  money,  to  a  large  amount,  in  the  publiil 
funds,  or  on  government  securities,  and  particularly  the  sums  of  money  in  bank 
stock  after  mentioned,  at  the  times  following,  (viz.)  on  the  29th  of  July  1783,  £3000: 
on  the  i4th  of  August  in  the  same  year,  £1000 ;  and  on  the  22d  of  April  1785,  £348; 
on  the  9th  of  June  1785,  £800;  and  on  the  22d  of  April  1788,  the  further  sum  of 
£300 ;  making  together  £4448 :  And  the  bill  further  charged,  that  all  such  several 
sums  of  money,  in  publick  and  private  securities  so  transferred,  were  the  absolute 
property  of  Thomas  Martin,  at  and  immediately  before  the  times  of  the  transfer* 
thereof,  and  that  the  same  were  transferred  by  'Thomas  Martin  unto  the  respondent, 
without  any  consideration  paid  for  the  same,  and  were  in  trust  for  Thomas  Martin ; 
and  that  the  respondent,  by  some)  deed  or  instrument,  in  writing  or  otherwise,  de- 
clared or  acknowledged  that  the  interest  or  dividends  thereof,  or  of  the  said  publick 
or  private  securities,  should  be  paid  or  remitted  to,  or  to  the  use  of  Thomas  Martin, 
or  to  some  such  or  the  like  eflEect" 

And  the  bill  further  charged,  "  That  the  following  sums  were  purchased  in  the 
name  of  the  respondent,  in  the  stocks  or  funds,  and  at  the  times  after  mentioned,  vix. 
on  the  20th  of  May  1785,  the  sum  of  £1000  in  four  per  cent,  bank  annuities;  ou 
21st  of  June  in  same  year,  the  like  sum  in  the  same  fund ;  on  the  9th  of  June  1786. 
the  sum  of  £200  in  five  per  cent,  bank  annuities;  and  on  the  29th  of  Octobn-  1787. 
the  sum  of  £350  in  the  same  fund ;  and  the  whole  or  great  part  of  the  money  paid  for 
the  purchase  of  each  of  such  suma^  was  paid  wifii  or  out  of  money  b^onginf: 
to  Thomas  Martin,  deceased,  or  in  some  manner  received  by  the  respondent,  for  hia 
use  or  on  his  account,  and  the  whole),  or  great  part  of  these  sums  was  really  bought  and 
transferred  into  the  name  of  the  respondent,  in  trust  for  Thomas  Martin ;  and  that  the 
respondent,  in  or  by  some  deed  or  instrument,  in  writing  or  otherwise,  acknowledged 
or  declared  such  trust,  and  promised  or  consented  that  the  dividends  or  intereai 
thereon  should  be  paid  or  remitted  to  Thomas  Martin,  or  to  that  eflfect" 

And  the  bill  charged,  "  That  the  whole,  or  great  part  of  t^e  interest  or  dividends  of 
such  sums  in  the  publick  funds,  or  on  private  securities,  was,  between  the  times  of  the 
respective  transfers  thereof  to  the  respondent,  and  the  time  of  the  death  of  "nxomas 
Martin,  deceased,  remitted  or  paid  to  him,  or  to  his  order,  or  for  his  use,  by  the  dirw- 
tion  or  consent  of  the  respondent,  save  as  to  all  or  part  of  the  sums  in  bank  siocL 
which,  in  the  year  1789,  the  respondent  eold,  and  immediately  afterwards  invested 
the  purchase  money  in  East  India  stock  in  his  own  name,  and  ibe  sums  8o*pur-{442j- 
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chaaed  then  remained  in  his  name ;  and  that  the  respondent  executed  a  like  declara- 
tion of  trust,  or  a  similar  promise  or  agreement  concerning  the  East  India  stock,  or 
the  interest  or  dividends  thereof ;  and  he,  from  time  to  time^  paid  the  whole  or  part 
of  the  dividends  or  interest  thereon  unto  or  for  the  use  of  said  Thomas  Martin  de- 
ceased, until  the  time  of  his  death.  And  the  appellants  insisted,  that  such  oircum- 
stanoea  afforded  clear  evidence,  that  these  principal  or  capital  sums  and  securities 
were  vested  in  the  respondent  in  trust  for  his  said  father,  either  absolutelj  or  wholly, 
or  at  least  for  life ;  and,  if  those  sums  or  securities  were  transferred  into  the  name  of 
the  respondent  for  his  own  benefit,  even  after  the  death  of  his  said  father,,  the  bill 
charged,  that  the  same  was  done  with  an  unjutt  view  and  design  in  both  Thoma* 
Martin  and  the  retpondent,  to  defraud  the  appellants,  by  lessening  the  amount  and 
value  of  the  personal  estate  belonging  to  Thoma*  Martin,  at  the  time  of  his  death,  a 
moiety  whereof,  a*  it  was  weU  known  to  them  both,  would,  on  his  death,  belong  to  t/te 
appellants,  under  Thomas  Martin's  covenant  in  the  articles,  and  therefore  the  appel- 
lants insisted,  that  such  gifts  (if  any  such  there  was)  ought  not  to  prevail  or  have  effect 
to  their  prerj  udice,  and  that  they  werJe  entitled  to  one  moiety  of  the  several  gums  in  East 
India  stock  and  bank  annuities,  if  the  same  were  then  unsold,  or  in  case  the  same  had 
been  sold  by  the  respondent,  that  then  he  ought  to  account  for  and  pay  unto  the 
appellants,  one  moiety  of  the  money  produced  thereby,  together  with  interest  And 
the  appellants  insisted,  that  they  were  also  entitled  to  a  moiety  gf  the  monies  received 
by  the  respondeiit,  or  them  due  on  the  private  securities,  with  interest" 

The  bill  moreover  charged,  "  That  Thomas  Martin,  having  some  years  before  his 
death  taken  a  causeless  dislike  against  the  appeUant  James  Jones,  reserved,  as  far  as 
he  could,  to  defeat  the  appellants  of  the  benefit  of  his  covenant  in  the  articles  with 
regard  to  his  personal  estate,  by  vesting  the  greatest  part  thereof  in  the  respondent, 
Or  some  other  person  or  persons,  in  trust  for  himself,  or  by  giving  the  same  to  the 
respondent,  or  some  other  person  or  persons,  either  absolutely  or  with  a  reservation 
of  a  right  thereto,  or  to  the  interest  thereof,  for  his  life ;  and  that  Thomas  Martin  and 
the  respondent  had  several  meetings,  and  much  consultation  between  themselves,  and 
also  with  some  other  persnn  or  persons,  on  such  subject  o^d  also  in  relation  to  the 
said  articles,  and  several  letters  passed  betweeia  thecu,  and  also  between 
them  and  some  other  person  or  persons,  on  such  subject,  or  in  relation 
to  the  articles;  and  that  Thomas  Martin  and  the  respondent  consulted 
counsd  as  to  the  validity  and  effect  of  ithe  articles,  and  of  Thomas 
Martin's  covenant  or  otherwise,  in  relation  thereto;  and  some  case  or  cases 
relating  to  the  articles,  by  which  the  fraudulent  views  and  deigns  of  the  respondent 
and  his  father  would  manifestly  appear,  together  with  the  opinion  of  counsel  thereon, 
were  then  in  the  custody  or  power  of  the  respondent" 

And  the  bill  charged,  "  That  the  said  testator,  Thomas  Martin,  in  pursuance  of  his 
resolution,  and  in  execution  of  a  fraudulent  [442]  and  unjust  design,  formed  by  him 
and  the  respondent  to  deprive,  the  appellants  of  the  benefit  of  the  articles,  did,  at 
sundry  times  after  the  marriage  of  the  appellants,  give  to  the  respondent  his  wife, 
and  children,  divers  sums  of  money,  and  other  articles  of  personal  property  of  con- 
siderable value." 

The  bill  also  stated  an  allegation  on  the  part  of  the  respondent  "  That  the  said 
Thomas  Martin,  besides  the  provision  which  he,  by  the  articles,  agreed  to  make  for  the 
appellants,  made  a  provision,  or  procured  some  benefit  for  them  to  a  large  amount  and 
value,  and  to  a  greater  amount  and  value  than  he  ever  advanced  to  or  procured  for  the 
respondent." 

The  biU  also  stated,  "  That  the  appellants  were  advised  that  no  action  at  law 
could  be  maintained  against  the  respondent  on  his  covenant  as  he  was  one  of  the 
executors  of  said  John  Franklin,  surviving  trustee  in  the  articles  as  well  as  the 
executor  of  said  Thomas  Martin,  deceased." 

The  app^lants,  by  their  said  bill,  "  Prayed  that  the  will  of  said  Thomas  Martin 
might  be  established  with  regard  to  his  real  estates  thereby  devised,  and  that  an 
account  might  be  taken  of  the  personal  estate  and  effects  of  Thomas  Martin  possessed 
by  the  respondent  and  that  all  articles  of  personal  property  which  were  at  the  time  of 
the  death  of  said  Thomas  Martin  vested  in  thei  respondent  or  any  other  person  in 
trust  for  him,  might  be  included  in  such  account;  and  that  all  articles  of  personal 
property  which  might  appear  to  have  been  given  by  said  Thomas  Martin,  deceased, 
to  tile  respondent,  his  wife,  or  children,  or  any  of  them,  after  the  marriage  of  the 
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app^ants,  might  be  declared  to  have  been  given  in  fraud  of  the  appellanta,  and  of 
the  coTenant  and  agreement  of  said  Thomas  Martin,  deceaaad,  in  the  articles ;  and 
that  the  same,  with  interest,  might  be  brought  into  the  account  of  the  personal  estate 
of  Thomas  Martin  at  the  time  of  his  death,  and  that  an  account  might  be  taken  of  tiw 
debts  and  funeral  expences  of  Thomas  Martin ;  and  that  th«  respondent  might  pay 
and  transfer  to  the  appeUants  one  full  moiety  of  the  dear  surplus  of  the  personal 
estate  and  efeets  of  said  Thomeu  Martin,  deceased,  incliuLvng  all  such  partieulart  si 
aforesaid,  and  of  all  the  interest  or  dividends  accrued  due  thereon,  and  for  further 
relief."  . 

The  respondent  appeared  and  put  in  his  answer  to  the  bill,  and  thereby  »AmiHtA 
the  appdlants  marriage,  and  the  execution  of  the  articles  previous  Uioreto;  and 
also  stated, 

"  That  at  the  time  of  the  execution  of  the  said  articles,  Thomaa  Martin,  the  re- 
spondent's father,  was  seised  of  certain  real  estates,  besides  the  freehold  estate  com- 
prized in  the  articles,  which  he  intended  for  the  respondent,  his  only  son. 

"  That  for  some  particular  reasons  Thomas  Martin  did,  after  the  marriage  of  titt 
appellants,  s^  divers  parts  of  his  said  other  real  estates,  for  different  sums,  amount- 
ing in  Uie  whole  to  £3072  5b.,  the  whole  of  which  was  laid  out  hj  his  father,  Thcmas 
Martin,  in  the  purchase  of  bank  stock. 

[443]  "  That  the  feepondent's  father,  soon  after  the  marriage  of  the  (q>peUantt, 
(besides  the  provision  made  or  covenanted  to  be  made  for  them,  l^  said  articles),  gave 
the  appellants  a  conaideraUe  quantity  of  household  furniture,  plate,  and 
other  property,  to  the  amount  of  £200  and  procured  other  benefits  by- 
way of  advancement  for  the  appellant,  James  Jonea,  of  the  value  of  £100 
per  annum  at  the  least;  but  that  Thomas  Martin,  the  respondent's  father, 
(except  as  to  the  bank  stock  after  mentioned  to  have  been  tranaferred 
to  the  re^mndent),  only  gave  the  respondent,  for  his  advancienifflit  in 
the  world,  out  of  his  personal  property,  some  trifling  sums  and  articles  of  small 
amount  in  the  whole. 

"  That  upon  the  occasion  of  the  execution  of  the  articles,  James  Jones  the  elder, 
the  appellant  James  Jones's  late  father,  assured  Thomas  Martin,  the  respondent'* 
father,  that  the  estate,  which  he  therriiy  covenanted  to  devise  to  the  appefiant 
James  Jones,  was  free  from  incumbrances,  but  that  such  estate  was  then  mortgaged 
to  nearly  its  full  value,  and  that  two  or  three  jrears  siterwards  he  died  insolvent, 
and  that  the  appellants  or  their  issue  did  not,  nor  could  derive  any  advantage  from 
the  covenants  contained  on  the  part  of  the  said  James  Jones  the  elder  in  said 
articles;  and  in  consideration  of  which  covenants  Thomas  Martin,  deceased,  did 
enter  into  the  several  covenants  which  were  contained  on  his  part  in  said  articles. 

"  That  the  respondent's  fathm-  being  desirous  that  the  respondent  should,  after 
his  decease;  have  the  produce  of  the  real  estates  so  sold  by  him,  and  that  the  re- 
spondent should  have  a  participation  of  his  property  equal  at  the  least  to  what  the 
appellants  had  received,  or  were  to  receive  thereout,  consulted  counsel  as  to  his 
ability  so  to  do,  without  committing  any  breach  of  his  covenant  in  the  articles: 
and  that  in  consequence  of  the  opinion  of  such  counsel  [LI.  Eenyon  and  Sir  John 
Scott.  See  Anstr.  883],  transferred  to  the  respondent  bank  stock,  to  the  amount  of 
£4448,  and  which,  according  to  the  market  prices  of  such  stock  at  the  respective 
transfers  thereof,  was  of  the  value  of  £6736,  and  that  £3072  5a,  part  of  that  sum. 
arose  by  sale  of  "Thomas  Martin's  real  estates ;  and  that  he  considered  the  residue  of 
the  £5735  to  be  an  advance  to  the  respondent  out  of  his  personal  estate,  and  wfaidi 
was  not  equal  to  the  amount  of  the  sums  paid  by  Thomas  Martin  in  his  lifetime 
to  the  appellant  James  Jones,  on  account  of  the  annuity  of  £100,  secured  in  the 
articles  to  be  paid  by  him,  and  the  value  of  the  furniture,  plate,  and  other  things 
given  to  the  appellants. 

"  That  such  bank  stock  was  transferred  to  the  respondent  absolutely  and  un- 
conditionally, and  not  in  any  manner  upon  trust  for  the  benefit  of  his  father,  or 
any  other  person,  except  that  the  respondent  did,  previous  to  the  transfer  thereof. 
verbally  consent  and  agree,  that  his  said  father  should  receive  the  divid^ids  that 
should  accrue  thereon  in  his  lifetime,  for  his  b^er  support  and  maintenance, 
he  being  at  that  time  much  advanced  in  years,  but  that  the  respondent  newer 
entered  into  Jiny  agreement  in  writing  to  that  effect,  nor  did  he  ever  by  any  deed, 
or  otherwise,  declare  [444]  or  acknowledge  any  trust  concerning  any  sums  in  haul 
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stod^  for  the  benefit  of  hie  fatiier,  his  said  father  relying  on  the  duty  and  affection 
of  the  re)spondent  for  the  receiving  the  dividends  during  his  life. 

"  That  after  the  transfer  of  the  bank  stock  to  the  respondent,  lie,  residing  at  a 
great  distance  from  Loudon,  gave  a  power  of  attorney  to  Abraham  Newland  to 
receive  the  dividends,  and  that  th^  respondent,  by  a  letter  sent  to  Abraham  New- 
land,  authorized  and  directed  him  to  remit  or  pay  such  dividends,  as  he  should 
receive  the  same,  to  his,  the  respondent's  father;  in  consequence  of  which  the 
dividends  were  paid  to  the  respondent's  father  up  to  Michaelmas  1789,  when  tlie 
bank  stock  was  sold  by  the  respondent  for  £8,050  17s.  8d.,  which  sum  was  laid  out 
by  the  ree{K>ndent's  directions  in  the  purchase  of  different  sums  in  East  India 
stock  in  his  name,  amounting  together  to  £4,675,  and  the  dividends  which  accrued 
due  thereon  had  ever  since  been  received  by  him,  or  some  person  empowered  by 
him;  and  the  respondent,  from  Michaelmas  1789,  until  his  father's  death,  remitted 
to  him,  half-yeariy,  a  sum  equal  to  the  dividends  which  would  have  been  produced 
by  the  bank  stock,  in  case  the  same  had  not  been  sold." 

The  respondent  insisted,  "  That  according  to  the  true  construction  and  mean- 
ing of  the  articles,  the  parties  did  not  therefy  preclude  themselves  from  disposing 
of  any  of  their  personal  property  in  their  lifetimes,  in  such  manner  as  they  might 
think  proper,  for  tlie  beneiSt  of  any  other  diild  or  children ;  and  that  the  covenant  on 
the  part  of  Thomas  Martin,  with  respect  to  bequeathing  by  will  to  the  appellant, 
Elizabeth  Jones,  an  equal  share  with  her  brother  and  sister  of  his  personal  estate, 
to  be  had  and  enjoyed  immediately  after  the  decease  of  said  Thomas  Martin  and 
Elizabeth  his  wife,  and  not  before,  did,  according  to  the  true  and  fair  construction 
of  such,  covenant,  only  relate  to  such  personal  estate  as  he  might  be  possessed  of  at 
his  death. 

"  That  Thomas  Martin  transferred  the  bank  stock  to  the  respondent  in  order 
that  he  might  render,  what  he  considered  to  be,  justice  to  him  as  his  son,  by  not 
suffering  the  appellant,  Elizabeth  Jones,  to  have  an  undue  preference  to  his  pre- 
judice, and  for  no  other  reason,  and  that  he  did  not  therejby  intend  to  defeat,  or  to 
act  in  fraud  of  the  covenant  on  his  part  in  the  articles,  nor  conceive  that  he  did  so ; 
and  a«  evidence  thereof,  the  respondent  said,  that  his  father  in  his  lifejtime  wrote, 
in  his  own  hand-writing,  and  subscribed  a  declaration  or  memorandum,  dated  16th 
February  1786,  wherein  there  is  a  passage  in  the  words,  or  to  the  purport  and 
effect  following ;  that  is  to  say,  '  For  particular  reasons  I  ecid  several  real  estates 
which  I  always  intended  my  son  should  possess,  and  therefore  I  thought  it  would  be 
doing  hilm  injustice  if  I  did  not  give  lum  the  value  of  them  in  my  lifetime,  and 
this  I  did  not  mean  to  preclude  mysdf  from  doing  by  the  said  marriage  articles, 
the  estates  and  produce  are  herein  mentioned ;  by  the  clause  iu  tlie  articles,  I 
meant  to  retain  a  power  of  giving  to  my  son  or  younger  daughter,  any  time  during 
my  life,  whatever  [446]  sum  or  sums  of  money  I  thought  proper,  provided  I  per- 
formed every  part  of  the  said  marriage  articles,  such  a  power  is  conveyed  by  the 
clause,  since  it  excludes  any  retrospect  to  what  I  had  done  for  my  children  in  my 
lifetime,  and  rdatee  only  to  an  equal  division  of  my  peg-sonal  property  at  the  time 
of  my  decease; — ^I  never  meant,  which  cannot  be  supposed  of  any  father  in  his 
right  senses,  to  render  mysrif  aocounteble  to  any  of  my  children  for  the  disposal  of 
my  property  during  my  life,  and  in  this  particular  my  elder  daughter  should  be  the 
last  to  complain,  sincQ  I  gave  to  her  and  hers  in  my  lifetime,  over  and  above  what  I 
had  covenanted,  to  the  amount  of  £200  and  upwards.'  And  another  passage  in 
the  words,  or  to  the  purport  or  dffect  following ;  that  is  to  say,  '  And  she  has  still 
less  reason  to  complain,  because  I  had,  with  some;  difficulty  and  to  the  prejudice  of 
my  son,  procured  for  her  husband  a  handsome  sinecure  place  under  government, 
which  certainly  was  no  part  of  the  marriage  articles.' 

"  That  the  respondent's  father  wrote,  in  his  own  hand-writing,  a  declaration  or 
memorandum,  or  a  supplement  to  the  said  declaration  or  memorandum,  dated 
20th  May  1786,  in  which  there  is  a  passage  in  the  words,  or  to  the  purport  or  effect 
following ;  viz.  '  But  in  case  of  a  suit,  which  was  rather  prematurely  threatened 
1^  Mr.  Jones,  and  in  case  also  any  doubt  should  arise  of  my  intent  or  meaning  in 
the  aforementioned  clause  of  the  articles,  I  do  declare,  that  the  literal  and  obvious 
construction  of  it  was  precisely  my  meaning;  viz.  that  all  the  personal  estete  I 
should  be  possessed  of  at  the  time  of  my  decease,  should  be  equally  divided  between 
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1117  children;  and  I  moreover  declare,  that  what  personal  property  I  gave  to  mjr 
son  in  my  lifetime  (exclugive  of  the  produce  of  the  estates  I  sold)  I  deemed  no  more 
than  equivalent  to  the  settlement  of  real  estates  I  made  upon  my  ^der  daughter, 
(which  I  consider  as  taken  from  my  son),  and  the  amount  of  the  stated  paymmts  of 
money  her  husband  received  in  virtue  of  the  said  articles,  in  strict  conformitj  to 
tiiose,  I  have,  by  my  last  will  and  testament,  given  to  my  said  daughter  a  full  sad 
equal  share  witii  my  son  of  all  the  personal  property  I  shall  be  ponoooood  of  at  tbe 
time  of  my  decease.' 

The  respondent  further  insisted,  "  That  the  transfer  of  the  bank  atodk.  to  him  bf 
his  father,  was  in  every  reirpect  a.  fair  transaction,  and  ought  not  to  be  oonaidered  si 
having  been  done  in  fraud  of  tlie  covenant  in  the  artidee  on  the  part  of  his  father, 
and  that  the  respondent  was  entitled  to  the  full  benefit  of  such  transfer,  and  was  not 
in  any  manner  accountable  to  the  appellants  for  any  part  of  the  produce  thereaf; 
and  that  the  produce  of  the  bank  stock,  or  the  East  India  stock  purchased  therevitli, 
ought  not  to  be  considered  as  having  composed  any  part  of  the  personal  estate  be' 
longing  to  his  father  at  the  time  of  his  death,  and  especially  inasmuch  aa  hia  father, 
instead  of  transferring  the  bank  stock  to  him,  might,  if  he  had  thought  proper,  have 
sold  it,  and  laid  out  tiie  produce  in  the  purchase  of  freehold  estates,  which  would, 
[446]  if  purchased,  have  descended  to  the  respondent  as  heir  at  law  to  his  father,  or 
his  father  might  have  disposed  thereof  as  he  thought  proper." — He  answer  then  veot 
on  to  state, 

"  That  the  bank  stock  transferred  to  the  respondent  by  hiq  father,  was  previous  to 
the  transfers  thereof,  the  property  and  parts  of  the  personal  estate  of  his  f atlier,  and 
stood  in  his  name  in  tlie  books  of  the  governor  and  company  of  the  bank  of  England, 
and  that  the  respondent  did  not  give  any  consideration  for  the  transfer  thereof. 

"  That  o'dier  property  and  effects,  which  composed  part  of  Thomas  Martin,  de- 
ceased's, personal  estate  at  the  time  being,  were,  after  the  marriage  of  the  appellants, 
given,  paid,  assigned,  or  transferred  to  respondent  for  his  own  use,  bat  not  vested  in 
him  for  any  other  purpose. 

"  That  the  appellants,  upon  or  soon  after  the  death  of  Thomas  Martin,  entered 
upon  the  real  e^ate,  comprized  in  said  articles,  and  that  they  had  ever  since  been. 
and  then  were,  in  the  possession  or  receipt  of  the  rents  and  profits  thereof,  and  which 
real  estate  was,  at  Thomas  Martin's  decease,  of  the  value  of  £1400  or  upwards,  to  be 
sold. 

"  That  Thomaa  Martin,  in  his  lifetime,  fully  performed  the  covenants  contained 
in  the  articles  on  his  part,  by  hia  having  fully  paid  the  annuity  of  .£100  in  the 
articles  mentioned,  unto  or  for  the  use  of  the  appdlants  from  the  time  of  the  exseu- 
tion  thereof  down  to  the  death  of  Thomas  Martin,  amounting  in  the  whole  to  the  sun 
of  £2450  or  thereabouts,  and  by  his  having  by  his  will  devised  the  real  estates,  com- 
prised in  the  articles,  and  one  moiety  of  hia  personal  estate,  agreeable  to  his  covenant 
in  the  articles. 

"  That  the  respondent,  when  he  visited  his  father,  which  was  not  oftener  than 
once  or  twice  in  a  year,  the  respondent  residing  about  fifty  miles  from  his  father's 
residence,  they  occasionally  had  conversations  togethw,  in  relation  to  the  artides 
and  tiie  effect  thereof ;  when  his  falJier  generally  mentioned,  that  he  intended  to  do 
justice  to  the  respondent,  and  secure  to  him  the  proceeds  of  the  real  estates  sold,  and 
to  give  him  an  equivalent  for  the  personal  property  that  the  appellants  bad  received 
from  him,  or  to  t^t  effect 

"  That  Mr.  Jc^in  Spurgeon,  the  attorney  employed  by  Thomas  Martin,  deoeaaed. 
did,  by  his  privity  and  direction,  (but  without  the  knowledge  or  privity  of  the  re- 
spondent), in  1783,  lay  a  case  before  counsel  for  his  opinion  relating  to  Thomae 
Martin's  covenant  in  the  articles,  and  that  such  counsel  gave  an  opinion,  thereon, 
dated  I4th  July  1783,  and  that  the  appellant,  James  Jones,  having  asserted,  in  the 
presence  or  hearing  of  Thomas  Martin,  that  he  would,  after  the  decease  of  Tlioinw 
Martin,  file  a  bill  in  equity  against  the  respondent  or  to  that  effect,  Mr.  Spurgeon. 
and  Jacob  Preston  his  partner,  by  the  desire  of  Thomas  Martin,  and  with  the  privi^ 
of  the  respondent,  laid  another  case  before  another  counsel  for  his  opinion  relatiw 
to  the  covenant,  and  the  operation  thereof ;  and  that  such  counsel  gave  an  opinioB 
thereon,  dated  28th  Decem-[447]-ber  1788,  and  that  such  cases  and  opinions  were  io 
the  respondent's  custody  or  power. 
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"  That  the  respondent  claimed  to  be  entitled  to  one  clear  moiety  of  the  residue  of 
the  personal  estate  belonging  to  his  father  at  his  death,  which  should  remain  after 
payment  of  his  debts,  funeral  and  testamentary  charges. 

"  That  the  respondent  was  then,  and  had  always  been  ready  and  willing  to  come 
to  a  fair  account  for  all  the  personal  estate  belonging  to  his  father  at  his  death,  which 
had  come  to  his  hands  or  use,  and  for  hia  application  thereof;  but  insisted  that  no 
part  of  the  pergonal  property  whieh  might  appear  to  have  been  actually  given  by 
the  retpondeni^t  father  to  tiie  respondent,  hit  wife  or  children,  after  the  marriage  of 
the  appellant*,  ought  to  he  declared  to  have  been  given  in  fraud  of  the  appellaints,  or 
of  the  retpondenfs  father't  gaid  covenant;  and  that  no  part  thereof  ought  to  be 
brought  into  the  account  of  the  personal  estate  of  the  respondent's  father  at  the  time 
of  his  death ;  and  that  the  appellants  were  not  entitled  to  call  the  respondent  in  any 
manner  to  an  account  respecting  the  same." 

The  father  of  the  appellant  James  Jones  was  a  surgeon  and  apothecary  of  emi- 
nence, at  Fakenham,  in  tlie  county  of  Norfolk  ;  and  the  appellant,  James  Jones,  hav- 
ing been  bred  to  the  same  profession,  was  for  some  years  before,  and  at  the  time  of 
his  marriage,  in  the  receipt  and  enjoyment  of  half-pay,  as  apothecary  to  his  majesty's 
forces  in  (Jermany. 

The  said  Thomas  Martin  (the  father  of  the  appellant  Elizabeth  Jones,  and  of  the 
respondent)  was,  during  the  greatest  part  of  his  life,  a  considerable  merchant,  and  an 
alderman  of  the  borough  of  Great  Yarmouth,  in  the  coun<y  of  Norfolk. 

The  said  Thomas  Martin  the  father,  during  his  life,  paid  the  said  annuity  of 
£100  to  the  appellant  James  Jones,  ia  pursuance  of  the  said  articles  of  agreement. 

The  said  James  Jones  the  elder,  died  on  the  4th  day  of  February  1770,  insolvent, 
and  the  appellants  never  derived  any  benefit  from  his  covenants  in  the  said  articles  of 
agreement,  with  respect  to  his  real  estates  therein  mentioned,  the  same  having  been 
before,  and  at  the  date  of  the  said  articles,  mortgaged,  and  the  money  arising  by  sale 
thereof  not  being  sufficient  to  discharge  the  principal  money  and  interest  due  to  the 
representatives  of  the  mortgagee. 

Upon  the  death  of  the  said  James  Jones  the  elder,  the  said  Thomas  Mait^in,  the 
father,  procured  the  appellant,  James  Jones,  to  be  appointed  one  of  his  majesty's 
patent  king's  waiters  in  the  port  of  London,  (which  place  has  produced,  comm/unibue 
annit,  the  yearly  sum  of  £100  or  thereabouts),  upon  which  the  appellant!  James  Jones 
iras  obliged  to  relinquish  his  half-pay  aforesaid,  so  that  he  did  not  receive  much  benefit 
from  the  last-mentioned  appointauent. 

Some  time  in  the  year  1774,  the  said  Thomas  Martin,  the  father,  was  appointed 
c<^ector  of  the  customs,  within  the  borough  of  Great  Yarmouth  aforesaid,  (the  clear 
annual  profits  whereof  amounted  to  jC400  or  thereabouts),  and  he  thereupon  left  oS, 
[448]  and  relinquished  the  trade  and  business  of  a  merchant,  and  afterwards  sold 
his  stock  in  trade,  and  the  greatest  part  of  his  real  estates,  then  remaining  unsold, 
and  part  of  the  money  arising  therefrom  was  laid  out  in  the  purchase  of  stock.  In 
1784  he  resigned  this  office. 

The  said  John  Franklin  having  survived  the  said  Morgan  Powell,  his  co-trustee 
in  the  said  articles,  died  in  the  month  of  March  or  April  1785,  having  duly  made  and 
published  his  last  will  in  writing,  and  thereof  appointed  William  Foster,  gentleman, 
and  the  respondent,  executors. 

The  said  Tliomas  Martin,  the  father,  died  in  the  ninetietli  year  of  his  age,  on  the 
26th  day  of  March  1792 ;  and  thereupon  ^e  respondent  duly  proved  the  will,  and 
possessed  the  personal  estate  of  his  father. 

Upon  t^e  death  of  the  said  Thomas  Martin,  the  father,  the  annuity  which  he  had 
covenanted  to  pay  to  the  appellant,  James  Jones,  ceased,  and  the  appellants  became 
entitled,  under  the  said  articles  of  agreement,  to  the  real  estates  therein  mentioned, 
to  them  and  their  heirs. 

On  the  17th  day  of  August  1792,  the  respondent!  sent  to  the  appellant,  James 
Jones,  a  paper  writing,  purporting  to  be  an  account  of  the  personal  estate  of  the  said 
Thomas  Martin,  the  father,  possessed  by  the  respondent,  and  of  his  disburHemente 
thereout;  by  which  it  was  stated,  that  the  clear  surplus  of  such  personal  estate,  re- 
maining in  the  respondent's  hands,  amounted  only  to  ninety  pounds,  or  thereabouts, 
and  consequently  that  the  appdlant's  moiety  thereof  amounted  to  no  more  than  forty- 
five  pounds,  or  hereabouts. 
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This  account  confiirmed  the  appellanto  in  the  suspicion,  which  they  had  for  wme 
time  entertained,  that  the  respondent  had  used  an  undue  influence  orer  hii  fither, 
with  regard  to  the  distribution  of  his  personal  property ;  and  the  appeUaoHa,  inn 
after  receiving  that  account,  caused  searches  in  the  prop«-  (^oes,  and  other  es- 
quiries  to  be  made  for  information  concerning  the  personal  property  of  this  uij 
Thomas  Martin,  the  father ;  and  thereupon  they  discovered  thait  the  said  Thomu 
Martin,  the  father,  towards  the  close  of  his  life,  and  at  difieremt  timesi,  when,  from  hii 
great  age,  both  he  and  the  respondent  must  have  been  in  continual  expectation  of  hit 
speedy  dissolution,  had,  without  any  consideration,  (by  his  agent  Mr.  Ahrahim  Nec" 
land,  chief  cashier  at  the  bank),  transferred  the  following  sums,  in  bank  itock,  into 
the  name  of  the  respondent,  viz. 

1783,  July  29th £2000  0  0 

August  liih 1000  0  0 

1785,  April  22d 348  0  0 

June  9th  800  0  0 

1788,  April  22d 300  0  0 


Making  togeither  ....     £4448    00 

[449]  The  appellants  also,  by  means  of  their  said  inquiries,  discovered  tint  iH 
the  said  sumsi  in  bank  stock,  remained  in  the  name  of  the  respondent  until  the  nxMitli 
of  December  1789,  when  he  sold  the  whole,  at  two  different  times,  for  £8060  I7a  8d. 
which  sum  was  received,  and  immediately  afterwards  laid  out  by  the  said  Abraham 
Newland,  as  agent  to  the  respondent  in  the  purchase  of  several  sums  in  East  Indii 
stock,  amounting  together  to  £4675,  in  name  of  the  respondents  But  the  sale  of  the 
said  bank  stock  was  not  disclosed  by  the  respondent  to  his  father,  nor  was  it  ent 
known  by  him. 

The  appellants  also  discovered  that  the  dividends  of  the  said  bank  stock,  amoont' 
ing  to  the  yeariy  sum  of  £311  78.  2d.  were  r^ularly  remitted  1^  the  said  Abraham 
NOTdand,  not  to  the  retpondent,  but  to  the  said  Thomas  Martin  the  father. 

The  appellants  also  discovered  that  the  dividends  of  the  said  East  India  Stock, 
amounting  to  the  yearly  sum  of  £374,  were  regulariy  received  by  the  said  Abraham 
Newland,  and  by  him  remitted  to  the  respondent;  and  that  the  respondent  (for the 
purpose  of  concealing  from  his  father  the  purchase  of  the  said  East  India  itock) 
actually  remitted  to  him,  during  the  remainder  of  his  life,  no  morei  than  the  smoont 
of  the  dividends  of  the  said  bank  stock,  viz.  £311  7sl  2d.  retaining  the  annaal  nm 
of  £62  128.  lOd.  (being  the  difference  between  the  dividends  of  the  two  stocks)  in  hit 
own  hands. 

The  foUoitnng  it  the  copy  of  the  cate  laid  before  Lord  Kenyan,  wdAto 
opinion  th-ereon. 

CASE. 

Thomas  Martin  esquire,  being  seised  and  possessed  of  a  eonaiderable  mi  uA 
personal  estate,  and  having  one  son  and  two  daughters,  did,  previous  to,  and  in  eofr 
sideration  of  a  marriage  of  Elizabeth,  his  eldest  daught^-,  with  Mr.  James  Jooet,  bj 
articles  of  agreement,  bearing  date  15th  September  1767,  (a  copy  wh»«of  is  h«rt» 
annexed)  covenant,  that  he  would,  by  his  last  will  and  testament,  in  writing,  ddf 
executed,  give,  will,  and  devise,  convey  and  assure,  in  such  mtmner  as  thelawdiniA>> 
divers  messuages  and  premises  (part  of  his  real  estate)  therein  parlaculaily  de- 
scribed, to  and  for  such  uses,  intents,  and  purposes,  as  are  therein  expressed  aadde 
clared.  "  And  fwrther,  that  the  said  Thomas  Martin  shall,  and  will,  at  the  time  of 
his  decease,  by  his  will,  give  and  leave  unto  the  said  Elizabeth,  his  daughter,  (tu 
intended  wife  of  the  said  James  Jones),  a  full  and  equal  share  with  her  In^ither  and 
sister,  of  all  the  personal  estate  of  him  the  said  Thomas  Martin,  to  be  had,  hdd.  aad 
enjoyed  immediatdy  after  the  deceases  of  them,  the  said  Thomas  Martin  and  Hia- 
beth  his  wife,  and  not  before." 

Th^  marriage  took  effect,  and  Mr.  and  Mrs.  Jones  have  sever^  ohildrw.  Mf- 
Martin's  youngest  daughter  is  since  dead,  without  [460]  issue,  but  his  son  ia  rtiD  ^'^ 
ing,  and  has  a  numerous  family,  to  whom  Mr.  Martin  always  intended  to  givoalll* 
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real  estate,  not  covenanted  by  the  a»id  marriage  artides  to  be  settled,  but  he  has  lately 
sold  divers  partis  tiiereof,  and  thereby  oonaideraUy  increased  his  personal  estate. 

Mr.  Martin  -wishes  to  be  advised,  whether  he  is  compellable,  by  the  last-mentioned 
covenant^  to  leave  Mrs.  Jones  more  than  one-thdrd  part  of  his  personal  estate.  And 
whether  the  mon^  raised  by  the  sale  he  has  made  of  part  of  his  real  estate,  intended 
for  the  son,  may  not,  by  the  will,  or  otherwise,  be  given  by  him  to  the  son,  without 
being  liable  to  be  divided  with  the  rest  of  his  personal  estate,  pursuant  to  the  said 
covenant.     And, 

2dly,  Whether,  in  case  his  personal  estate,  by  savings,  or  otherwise,  should  in- 
crease, he  may  not  in  his  lifetime  give  such  increase  to  bis  said  son,  or  his  children, 
or  any  other  relations  or  friends,  for  his  or  their  own  use  and  benefit,  without  breach 
of  the  said  covenant. 

Antwer — The  covenant  is  not  framed  so  accurately  as  one  could  wish.  I  think  it 
e-xtends  to  give  Ellizabeth  a  moie^  of  wliat  shall  be  tlie  obligor's  personal  estate  at  the 
time  of  his  death,  as  the  youngest  daughter  is  dead.  But  Mr.  Martin  is  not,  as  I 
conceive,  restrained  from  investing  any  part  of  his  personal  property  in  real  estates 
during  his  life,  and  disposing  of  such  real  estates  at  his  pleasure ;  or  he  may.  in  his 
lifetime,  abecdutely  give  away  any  part  of  his  personal  estate,  provided  the  gift  shalf 
ttJte  efect  in  hit  lifetime. 

LI.  Kenyon,  14th  July  1783,  Lincoln's  Inn. 

The  following  it  a  copy  of  .the  deelanUion  of  t/ie  said  Thomas  Martin  t/ie 
father,  dated  16«A  February  1786. 

On  the  marriage  of  my  elder  daughter  with  Mr.  James  Jones,  of  Fakenfaam,  in 
the  county  of  Norfolk,  I  aeMled  upon  her  certain  real  estates,  and  engaged  to  pay  her 
husband,  during  my  life,  a  sum  of  money  annually,  as  specified  in  the  marriago 
articles;  and  I  moreover  engaged  to  leave  my  said  daughter,  at  the  time  of  my 
deceA«e,  a  full  and  equal  share  with  my  son  and  younger  daughter,  of  all  my  personal 
estate.  For  particular  reasons  I  sold  several  real  estates,  which  I  always  intended 
my  spn  should  possess,  and  tlierefore  I  thought  would  be  doing  him  injustice,  if  I  did 
not  give  him  the  value  of  th«n  in  my  lifetime,  and  this  I  did  not  mean  to  preclude 
myself  from  doing  by  the  said  marriage  articles.  The  estates  and  produce  arei 
herein  mentioned.  By  the  clause  in  the  articles  I  meant  to  retain  a  power  of  giving 
to  my  son  or  younger  daughter,  any  time,  during  my  life,  whatsoever  sum  or  sums  of 
Money  I  thought  proper,  provided  I  perfonuMl  every  part  of  the  said  marriage 
articles.  Such  a  power  is  conveyed  by  the  clause,  since  it  excludes  any  retrospect  to 
what  I  had  done  for  my  children  in  my  lifetime,  and  relates  only  to  an  equal  division 
of  my  personal  pro-[451]-perty  at  the  time  of  my  decease.  I  never  meant,  which 
cannot  be  supposed  of  any  father  in  his  right  senses,  to  render  myself  accountable  to 
any  of  my  children  for  the  disposal  of  my  property  during  my  life ;  and  in  this  par- 
ticular my  elder  daughter  should  be  the  last  to  complain,  since  I  gave  to  her  and 
hers,  in  my  lifetime,  over  and  above  what  I  had  covenanted,  to  the  amount  of  two. 
hundred  pounds  and  upwards. 

I  likewise  never  meant  to  consider  my  son's  church  preferment  as  any  equivalent 
or  compensation  at  all  for  what  I  had  engaged  to  do  for  my  elder  daughter,  since  I  did 
not  purchase  it.  And  therefore  she  was  no  more  a  loser  by  that  circumstance,  tlian 
if  I  had  procured  it  for  any  other  clergyman.  And  she  has  still  less  reason  to  com- 
plain, because  I  had  with  some  di£ScuIty,  and  to  the  prejudice  of  my  son,  procured  for 
her  husband  a  handsome  sinecure  place  under  government,  which  certainly  was  no 
part  of  the  marriage  articles. 

So  far  have  I  been  from  vitiating  those  articles,  that  I  have  done  a  work  of 
supererogation. 

It  is  a  very  disagreeable  circumstance  to  me  that  I  should  be  under  the  necessity 
of  explaining  myself  upon  this  subject,  and  in  this  manner ;  but  the  necessity  arose 
from  a  declaration  of  my  daughter's  husband  in  my  hearing,  that  "  he  would  file  a 
bill  in  chancery  to  compel  my  son  upon  oath  to  give  an  account  of  what  sums  of 
money  he  has  received  from  me  from  the  date  of  the  said  articles,  to  the  time  of  my 
decease."  Whether  such  an  interrogatory  be  allowable  or  not,  I  leave  to  the  wisdom 
'  'and  equity  of  that  court  to  determine.    But  in  case  of  a  suit,  which  is  threatened  on 
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the  side  of  my  son-in-law ;  and  in  case  also  there  should  be  tmj  doabt  of  mj  intat 
and  meaning  in  the  clause  of  the  articles  alluded  to,  I  do  declare  that  the  literal 
and  obTious  construction  of  it  was  precisely  toy  meaning ;  that  ia,  that  the  persontl 
estate  I  should  be  possessed  of  at  the  time  of  my  decease,  should  be  equally  diridcd 
between  my  children. 

To  this  paper,  which  contains  my  true  sentiments  and  meaning,  I  willingly  and 
deliberately  set  my  hand.  THO.  MARTIN. 

Yarmouth,  Feb.  16,  1786. 

I  do  attest  tlie  above  writing  and  signature  to  be  of  the  proper  handwriting  of 
Thomas  Martin,  esq.  &&  he  personally  acknowledged  to  me  this  16th  day  of  Febmaiy 
1786.  JOHN  SPUBGEON. 

Account  of  several  estates  which  I  sold,  and  which  I  always  intended  for  my  son 
(Thomas  Martin),  the  produce  of  which  I  gave  him  in  my  lifetime^  and  ara 
as  under-mentioned : 

A  landed  estate  in  Hemsby,  in  Norfolk,  sold  to  Hr.  Proctor  in  or 

about  the  year  1763  .' j£660    0    0 

Sold  Mr.  John  Smith,  large  fish  office,  tann  office,  ^x.  in  Yarmouth,  in 

the  year   1775 860     0    0 

[462]  Sold  John  Reynolds,  esq.  dwelling-house,  two  fish  offices,  yard, 

coach-house  and  stable,  all  joining,  in  the  year  1776  .  500     0    0 

Sold  to  the  said  Mr.  Reynolds,  two  single  malting  offices,  in  Yarmouth, 

in  the  year  1775 120     0    0 

S(dd  Mr.  William  Hooper,  a  fish  office,  in  Yarmouth,  in  the  year  1778, 

for   110  guineas 116  10    0 

Sold  Mr.  John  Nolbro,  a  fish  office,  in  Yarmouth,  in  tiie  year  1778,  for 

100  guineas 106     0    0 

Sold  Mr.  William  Palmer,  a  fish  office,  in  Yarmouth,  in  the  year  1780, 

for  60  guineas  .  63     0    0 

Sold  Mr.  Nat.  Palmer,  a  small  room,  old,  without  any  furniture,  in 

Yarmouth,  five  guineas,  1780 5     6    0 

Sold  Messrs^  Hammond  and  Green,  a  double  malting  office,  and  emaU 

tenement>  in  Yarmouth,  1784 120    0    0 


Total  Je2636  IS  0 

Yarmouth,  Feb.   16,   1786.  THO.   ICARTDf. 

1  do  attest  the  above  writing  and  signature  to  be  of  the  proper  haad-writing  of 
Thomas  Martin,  esq.  as  he  personally  acknowledged  to  me  this  16th  day  of  Febnuiy 
1786.  JOHN  SPURGEON. 

[It  appeared  by  evidence  that  the  amount  of  the  estates  sold  was  actually  up- 
wards of  jC3100,  and  that  Mr.  Martin  gave  his  son  real  property  to  the  value  of 
£440,  and  that  others  descended  to  him  of  the  value  of  about  £150.] 

Copy  of  the  further  declaration  of  TAomat  Mairtin  the  father. 

On  the  marriage  of  my  eldest  daughter  with  Mr.  James  Jones,  of  Pakenham,  in 
the  county  of  Norfolk,  I  settled  upon  her  certain  real  estates,  and  engaged  to  pay  her 
husband,  during  my  life,  a  sum  of  money  half-yearly,  as  specified  in  the  marriige 
articles ;  and  I  moreover  engaged  "  to  leave  my  said  daughter,  at  the  time  of  my 
decease,  a  full  and  equal  share  with  my  son  and  jrounger  daughter,  of  all  my  pet^ 
sonal  estate." 

For  particular  reasons  I  sold  several  estates,  which  I  always  intended  mj  no 
should  possess,  and  therefore  I  should  have  done  him  injustice  if  1  had  not  given 
him  the  produce  of  their  sale  in  my  lifetime,  because  he  had  a  right  to  them  prior 
to  the  said  articles;  and,  if  I  had  left  unsold,  had  been  hia  property. 

Consequently  I  did  not  deem  this  gift  to  him  as  any  part  of  my  personal  pro- 
perty at  all,  and  much  less  did  I  mean  it  as  in  any  degree  an  equivalent  for  what  my 
daughter  had  received,  or  might  hereafter  receive  in  virtue  of  the  said  artidea . 
The  estates,  and  produce  of  their  sale,  are  specified  in  the  annexed  paper. 
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It  has  been  given  out  that  I  promised  to  make  my  children  equal  sharers  of  my 
property.  With  respect  to  my  real  property  tiie  assertion  is  not  true,  for  long  before 
I  knew  Mr.  Jonea,  my  [463]  intention  was  to  give  my  son  not  only  tiie  estates  I  sold 
but  also  my  mansion-house,  etc.  which  I  settied  upon  Mr.  Jones's  wife,  to  which 
settlement  however  I  was  induced  to  consent  by  a  pretended  equivalent  to  be  given  by 
his  father. 

As  to  my  personal  property,  granting  that  I  did  intend  my  children  diould  first 
and  last  equally  share  it,  yet  surdy,  during  my  life,  I,  and  not  they,  was  to  adjust 
that  equal  distribution. 

If  for  my  elder  daughter's  settlement,  and  what  she  might  receive  of  me  in  money 
during  my  life,  I  had  put  it  out  of  my  power  to  make  a  compensation  to  any  other 
child,  I  should  have  acted  very  partially  indeed;  and  therefore,  by  the  above  men- 
tioned clause  of  the  articles,  I  did  not  preclude  myself  from  giving  to  my  son  and 
younger  daughter,  any  time  during  my  life,  whatever  sum  or  sums  of  money  I  thought 
proper,  provided  I  performed  every  part  of  the  articles  according  to  the  stipulation 
therein  expressly  declared.  Such  a  power  I  meant  to  retain,  and  such  is  evidently 
conveyed  by  the  said  clause,  since  it  excludes  any  retrospect  for  what  I  had  done  for 
my  children  in  my  lifetime,  and  relates  only  to  an  equal  division  of  my  personal 
property  at  the  time  of  my  decease.  No  fair  and  equitable  construction  liierefore 
of  liie  clause  can  fix  such  a  meaning  upon  it  as  to  infer  l^at  I  bound  myself  to  per- 
form, in  my  lifetime,  certain  engagements  to  one  child,  at  the  ezpence  of  the  rest. 
However,  with  regard  to  the  disposal  of  my  personal  property  in  my  lifetime,  my 
eldest  daughter  had  no  reason  to  complain,  since  I  gave  to  her  and  hers,  over  and 
above  the  covenant,  to  the  amount  of  more  than  £200.  This  certainly  was  no  part 
of  the  articled 

It  has  also  been  insinuated,  that  my  son's  church  preferment  ought  to  be  con- 
sidered as  some  equivalent  for  what  I  had  done  for  my  eldest  daughter.  Of  the 
rectitude  of  my  conduct,  I  flatter  myself  the  candid  and  impartial  will  think  that  I 
was  as  competent  a  judge  as  the  complainant ;  and  therefore  I  declare  that  the  prefer- 
ment was  given  to  my  sou  on  no  such  condition.  I  did  not  place  it  to  his  account 
for  this  just  reason,  because  I  did  not  purchase  it;  and  therefore  my  daughter  waa 
no  more  injured  than  if  I  had  procured  it  for  any  other  clergyman.  Besides  such 
an  objection,  if  it  can  be  so  called,  is  not  only  extremely  invidious,  but  insane  aiao, 
since  it  commits  self-murder,  for  I  had  with  some  difficulty,  and  to  the  prejudice  of 
my  son's  interest^  procured  for  Mr.  Jones  a  handsome  sinecure  place  under  govern- 
ments This  likewise  was  no  part  of  the  articles.  So  far  was  I  then  from  violating 
those  articles,  that  I  did  a  work  of  supererogation. 

It  is  a  very  disagreeable  circumstance  that  I  should  be  under  the  necessity  of 
explaining  myself  upon  this  subject,  and  in  this  manner,  but  the  necessity  arose 
from  a  declaration  of  Mr.  Jones  in  my  hearing,  that  he  would  file  a  bill  in  chancery 
to  compel  my  son  to  give  an  account  of  the  personal  property  he  has  received  from 
me  from  the  date  of  the  said  articles  to  the  time  of  my  decease.  Whether  such  an 
interrogatory  be  allowable  or  not,  I  [464]  leave  to  the  wisdom  and  equity  of  that 
court  to  determine.  But  in  case  of  a  suit,  which  was  rather  prematurely  threatened 
by  Mr.  Jones,  and  in  cose  also  any  doubt  should  arise  of  my  intent  and  meaning  in 
the  aforementioned  clause  of  the  articles,  I  do  declare  that  the  literal  and  obvious 
construction  of  it  was  precisely  my  meaning,  (viz.)  that  all  the  personal  estate  I 
should  be  possessed  of  at  the  time  of  my  decease,  should  be  equally  divided  between 
my  children ;  and  I  moreover  declare,  that  what  personal  property  I  gave  to  my  son 
in  my  lifetime  (exclusive  of  the  produce  of  the  estates  I  sold)  I  deemed  no  more  than 
equivalent  to  the  settlement  of  real  estates  I  made  upon  my  eldest  daughter,  (which 
I  considered  as  taken  from  my  son),  and  the  amount  of  the  stated  payments  of  money 
her  husband  received  in  virtue  of  the  said  articles.  In  strict  conformity  to  those,  I 
liave,  by  my  last  will  and  testamient,  given  to  my  said  daughter  a  full  and  equal  share 
with  my  son  of  all  the  personal  property  I  shall  be  possessed  of  at  the  time  of  my  de- 
cease. That  I  have  appointed  my  son  to  execute  my  will  can  wear  a  suspicious  ap- 
pearance to  those  only  who  are  prone  to  tliink  evil ;  it  may  therefore  be  needful  to 
declare,  which  however  I  solemnly  do,  that  I  had  no  sinister  motive  in  favour  of  my 
son,  since  he  neither  had,  nor  would  accept,  any  gratuity  for  his  trouble. 

My  motive  was  a  natural  one,  and  I  thought  it  would  have  been  a  discredit  to  him, 
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if  I  had  made  any  other  person  my  executor,  especially  aa  he  is  equally  bound  to  pxt 
a  true  and  just  account  of  tJie  disposal  of  my  personal  property  from,  the  time  of  xf 
deetaee. 

To  this  paper,  which  contains  my  real  sentiments  and  meaning,  I  readilr  tui 
deliberately  set  my  hand.  THO.  MARTIN. 

Yarmouth,  in  Norfolk,  May  20,  1786. 

Copy  of  the  ease  which,  with  the  respondent's  privity,  iccut  laid  before  Sir 
John  Scott,  tcith  hi*  opinion  thereon. 

CASE. 

Thomas  Martin,  esq.  being  seised  and  possessed  of  a  considerable  real  and  per- 
sonal estate,  and  having  one  son  and  two  daughters,  did,  previous  to  and  in  con- 
sideration of  the  marriage  of  Elizabeth  his  eldest  daughter  with  Mr.  James  Jones, 
by  articles  of  agreement,  bearing  date  15th  September  1767,  (a  copy  whsnoi  if 
hereto  annexed)  covenant  that  he  would,  t^  his  last  will  and  testament,  in  writiog 
duly  executed,  give,  will,  and  devise,  convey  and  assure,  in  such  manner  as  the  lav 
directs,  divers  messuages  and  premises  (part  of  his  real  estate  therein  particidaily 
mentioned  and  described)  to  and  for  suclk  uses,  intents,  and  purposes,  as  are  tkerein 
expressed  and  declared.  And  further,  that  he  the  said  Thomas  Martin  should,  at 
the  time  of  his  decease,  by  his  will,  give  and  leave  unto  the  said  Elizabeth  hif 
daughter,  the  intended  wife  of  the  said  James  Jones,  [456]  a  full  and  equal  share 
with  her  brother  and  sister,  of  all  the  personal  estate  of  him  the  said  Thomas  Martin. 
to  be  had,  held,  and  enjoyed,  immediately  after  tlie  decease  of  the  said  Tbonuf 
Martin  and  Elizabeth  his  wife,  and  not  before. 

The  marriage  took  effect,  and  Mr.  and  Mrs.  Jones  have  several  children.  Sir. 
Martin's  youngest  daughter  is  since  dead,  without  issue,  but  his  son  is  still  living, 
and  has  a  numerous  family,  to  whom  Mr.  Martin  always  intended  to  give  all  bi» 
real  estate,  not  covenanted  by  the  said  marriage  articles  to  be  settled.  But  he  has 
since,  at  different  times,  sold  divers  parcels  of  his  real  estate,  and  having  for  manv 
years  left  off  all  trade  and  business,  has  invested  the  money  arising  by  such  sales. 
together  witli^  other  monies,  part  of  his  personal  estate,  in  bank  stock,  which  a  few 
years  ago  he  gave  and  transferred  to  the  reverend  Mr.  Thomas  Martin  his  son, 
whose  broker  in  London  regularly  received  the  dividends  by  letters  of  attorney  from 
him,  and  by  his  order  remitted  the  same  to  his  father,  it  hamng  been  verbally  offrtti 
between  the  father  and  the  son,  at  the  time  the  stock  was  given,  and  transferred  as 
aforesaid,  that  the  father  should,  notwithstanding,  have  the  benefit  of  the  dividends 
during  Jiis  life. 

Mr.  Martin,  the  father,  has  made  a  will,  l^  which  he  refers  to  his  covenant  in 
the  said  marriage  articles,  and  in  pursuance  and  performance  thereof,  has  pTcn 
and  bequeathed  all  the  personal  estate  he  shall  die  possessed  of  equally  between  his 
son  and  daughter ;  but  the  daughter  and  her  husband  having  given  out  that  the 
transfer  of  the  said  stock,  and  any  other  part  of  Mr.  Martin's  personal  eetote.  whidi 
he  has  or  may  give  in  his  lifetime  to  his  son,  ought  to  be  deemed  fraudulent,  and 
done  with  intent  to  deprive  them  of  the  full  ben^t  of  the  said  covenant,  and  tbat 
upon  the  f  atlier's  death  they  will  sue  in  equity  to  compel  the  son  to  account  to  dten 
for  a  moiety  of  the  said  bank  stock,  and  other  monies  which  his  father  has,  or  mav 
give  him  in  his  life. — But — 

Query — Has  not  Mr.  Martin,  notwithstanding  his  said  covenant,  a  power  of 
giving  or  disposing  as  he  pleases,  in  his  lifetime,  any  part  of  his  personal  estate 
to  his  son ;  and  has  not  the  son  an  absolute  right  to  hold  and  enjoy  the  said  stock 
so  given  and  transferred  to  him,  without  being  accountable  to  his  sister  for  a  moie^, 
or  any  part  thereof,  or  is  there  any,  and  what  oth-er  method  adviseable  for  Mr.  Marti* 
to  take,  in  order  to  secure  to  his  son  the  provision  he  has  made  for  him  f 

Answer — I  do  not  find  myself  able  to  form  any  satisfactory  opinion  upon  this 
case,  and  I  cannot  be  at  all  confident,  that,  if  the  construction  of  these  articles  should 
come  before  a  court,  the  opinion  which  I  incline  to  entertain  concerning  the  meaniof 
of  them  would  be  adopted.  If  it  is  therefore  important  to  Mr.  Martin  to  hare  a  rea- 
sonaUe  assurance  upon  the  point,  he  must  take  several  opinions  upon  the  con«tmc- 
tion  of  the  articles,  and  act  according  to  the  sense  which  the  greatest  number  of 
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those  whose  opinions  are  adted,  bIiaII  entertain  concerning  them.  The  inclination  of 
my  [466]  opinion  is,  that  not-withstanding  the  covenant,  he  was  at  liberty  to  give 
(bona  fide)  to  his  son,  such  provision  in  his  lifetime  as  he  may  think  proper,  intend- 
ing no  fraud  upon  thit  covenant. 

By  tiie  articles  Mr.  Jones  agrees  to  give  his  son  one  hundred  pounds  a  year.  He 
agrees  also,  by  his  will,  or  otherwise,  to  convey  certain  real  estates  after  the  death 
of  himadf  and  his  wife,  if  there  are  children,  to  his  son  and  wife  in  fee;  if  there 
are  none,  to  them  BUcceBsively  for  life,  viiJi-  renusinder  to  himself  in  fee;  and  he 
agrees  to  bequeath  to  his  son  various  specific  things,  and  also  a  full  and  equal  share 
of  all  his  personal  estate,  to  be  enjoyed  immediately  after  his  and  his  wife's  decease. 

Mr.  Martin  agrees,  by  will  or  otherwise,  to  convey  certain  reel  estates,  and  certain 
personal  things,  after  his  and  his  wife's  death,  to  Jones  and  wife  in  fee,  if  they  had 
children ;  and  if  they  had  not,  then  to  them  successively  for  life,  with,  remmnder 
to  his  own  right  heirs;  and  he  also  enters  into  the  covenant,  the  meaning  of  which 
is  in  question ;  and  also  a  covenant  during  the  life  of  him  and  his  wife,  to  pay  Jones 
and  his  wife,  if  they  are  both  living,  or  their  children,  £100  per  annum. 

I  tliink  it  could  hardly  be  intended  that  Mr.  Martin,  or  Mr.  Jones,  should  not  be 
at  liberty  to  give  any  thing  to  their  other  children  previous  to  their  respective  de- 
ceases, although  they  each  gave  to  the  children  married,  when  these  articles  were 
entered  into,  considerable  interests  both  in  real  and  personal  estate.  Thi-g  construc- 
tion seems  very  unjust.  If  this  construction  is  not  the  true  one,  then  the  covenaiQt 
must  either  leave  the  father  at  liberty  to  give  the  other  children  parts  of  his  personal 
estate  in  his  lifetime,  as  he  should  think  proper,  dividing  equally  what  he  had  at  his 
death ;  or  it  muqt  be  understood  to  mean  that  the  father,  at  his  death,  should  give 
an  equal  share  to  his  children  of  his  personal  estate,  regard  being  had  to  what  they 
had  respectively  received  in  the  lifetime  of  the  father,  so  as  to  make  them  upon  the 
whole  equal.  I  rather  think  tlie  words  of  the  covenant  are  not  siifficient  for  this 
latter  purpose,  but  there  is  an  equity  in  so  construing  the  covenant,  which  may  lead 
to  incline  a  court  to  adopt  it.  The  tmntferring  a  great  part  of  the  property  to  tfie 
Hon  in  the  facer's  Ufetim-e,  reterving  to  the  father  an  interest  for  hit  own  life,  is  a 
transaction,  which  exhibits  upon  the  face  of  it,  something  like  a  purpose  to  defeat 
the  covenant,  and  for  that  reason  is  a  hazardous  experiment.  But,  on  the  other 
hand,  it  must  be  observed,  that  the  settlement  in  question  has  provisions  of  a  like 
kind.  Upon  the  whole  I  have  stated  the  inclination  of  my  opinion,  but  this  is  a 
case  which  I  can  write  upon  with  no  degree  of  confidence.  The  parties  themselves 
must  know  what  ttiey  meant  by  this  improvident  covenant ;  but  whatever  they  meant, 
there  is  so  much  uncertainty  in  the  manner  in  which  they  have  expressed  that  intent, 
that  it  may  probably  eventually  turn  out  to  be  prudent,  if  this  family  could  come 
to  some  amicable  arrangement.  J.  SCOTT,  Lincoln's  Inn,  Dec.  28,  1788. 

[4fi71  On  the  7th  February  1794,  the  appellants  caused  several  amendments  to 
be  made  to  their  said  bill,  stating, 

■'  That  the  appellant,  James  Jones,  before  his  acquaintance  witli  his  father-in-law, 
and  until  his  appointment  to  his  aforesaid  place  in  1770,  was  in  the  receipt  of  half- 
pay,  as  apothecary  to  his  majesty's  forces  in  Germany,  which  half-pay  produced  to 
him  about  £86  a  year.  And  that  in  order  to  his  having  such  place,  he  was  not  only 
obliged  to  relinquish  his  half-pay,  but  also  to  lay  out  about  one  hundred  pounds  in 
defraying  the  necessary  expences  attending  his  said  appointment,  so  that  a  very 
inconsiderable  advantage  has  accrued  to  him  from  his  aforesaid  place. 

"  That  upwards  of  twenty-four  years  ago  the  said  Thomas  Melrtin,  deceased,  did, 
by  his  interest,  procure  the  respondent  to  be  presented,  instituted,  and  inducted  into 
the  consolidated  rectory  of  Tivetshall,  Saint  Mary,  and  Saint  Margaret,  and  also  to 
the  consolidated  rectory  of  Colkirk  and  Stibbard,  in  Norfolk;  and  that  the  re- 
spondent hath  ever  since  enjoyed  the  said  rectories,  the  yearly  income  whereof 
amounts  to  about  six  hundred  pounds. 

"And  that  the  declaration  of  Mr.  Martin  the  father,  dated  16th  February 
1786,  was  suggested,  written,  or  prepared  by  or  under  the  procurement  or  advice  of 
the  respondent;  and  that  his  father  was  prevailed  upon  by  ttie  respondent's  influence 
or  importunity,  or  by  undue  means  used  by  him,  to  sign  the  same,  when  he  was  up- 
wards of  eighty-four  years  of  age  ;  and  that  the  said  writing  was  taken  and  kept  by 
the  respondent." 
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On  the  30th.  May  1794,  the  respondent  put  in  his  answer  to  the  said  amended  bil, 
in  which  are  several  passages  to  the  following  effect,  viz. 

"  Admits  that  the  said  East  India  stock  now  remains  in  his  name,  and  that  the 
produce  of  the  said  bank  stock  was  laid  out  in  the  purchase  of  the  said  East  India 
stock  without  the  knowledge  of  hit  father,  who  was  not  consulted  thereon,  or  informec 
thereof,  except  that  the  respondent  believes  (but  it  not  eertain)  that  he  informed  hh 
father  that  he  had  changed  the  security  on  which  the  said  monies  had  been  invesud. 
or  to  that  effect. 

"  Saith,  that  he  remitted  or  paid  to  his  father  from  the  sale  of  the  said  bank 
stock,  till  his  death,  money  equal  to  what  would  have  been  the  amount  of  the  dividends 
of  the  said  bank  stock,  in  case  the  same  had  not  been  sold. 

"  Admits  that  the  appellant,  James  Jones,  before  his  acquaintance  with  the  re- 
spondent's father,  and  until  his  appointment  to  his  aforesaid  place  in  1770,  was  in 
the  receipt  of  half-pay  as  aforesaid,  which  produced  about  £86  per  annum  ;  and  that 
in  order  to  enable  him  to  hold  such  place,  the  appellant,  James  Jones,  was  obliged 
and  did  give  up  his  said  half-pay;  but  the  respondent  believes  that  the  appellant. 
James  Jones,  while  he  received  his  said  half-pay  was  liable  to  be  called  abroad  t» 
attend  his  duty  there,  which  would  have  obliged  him  either  U>  relinquish  his  said 
[468]  place,  or  to  abandon  his  practice  and  establishment  in  this  kingdom. 

"  Believes  that  said  place  was  obtained  for  the  appellant,  James  Jones,  with  great 
difficulty,  and  by  the  interest  of  the  respondent's  father  with  the  right  hon.  Charls 
Townshend ;  and  conceives  that  by  the  exertion  of  such  interest  his  father  deprived 
himsdf  of  the  means  of  obtaining  any  preferment,  or  place  under  government,  for  the 
respondent,  in  which  respect  he  has  great  reason  to  think  he  may  have  been  pre- 
judiced by  the  said  appellant,  James  Jones's  said  appointment  being  obtained  at 
aforesaid.  But  the  particular  prejudice  he  sustaineid  by  such  appointment,  he  is 
not  able  to  set  forth,  further  than  as  aforesaid. 

"  Admits  that  in  1766,  his  father,  through  his  interest  with  lord  Walpole,  pro- 
cured the  respondent  to  be  presented,  instituted,  and  inducted  into  the  conscdidated 
rectory  of  Tivetshall,  Saint  Mary,  and  Saint  Margaret  aforesaid,  of  which  he  is  now 
the  incumbent;  and  that  the  yearly  income  thereof,  till  1782,  was  about  £200,  and 
from  thence  till  1792,  £274,  and  since  that  time  hath  been  about  £290.  But  tiiat 
the  outgoings  therefrom  have  amounted  upon  an  average  to  about  £70  a  year,  ex- 
clusive of  the  repairs  to  the  parsonage-house,  bam,  stable,  and  chancels,  which  have 
cost  about  £300,  and  will  hereafter  require  further  r^airs. 

"  Admits  that  in  November  1769,  his  father,  through  his  interest  with  marquis 
Townshend,  procured  the  respondent  to  be  presented,  instituted,  and  inducted  into 
the  consolidated  rectory  of  CJoIkirk  and  Stibbard  aforesaid,  of  which  he  is  now  the  in- 
cumbent; and  that  the  gross  yearly  income  thereof  did  not,  till  1793,  exceed  £230, 
and  that  the  same  did  not  in  1793  exceed  £300,  and  that  the  outgoings  have  amounted 
to  £40  a  year,  exclusive  of  repairs;  and  that  the  parsonage-house  was,  some  years 
ago,  rebuilt  by  the  respondent. 

"  Saith,  that  the  present  net  annual  proceeds  of  both  the  said  consolidated  rec- 
tories, except  as  to  the  repairs,  amount  to  four  hundred  and  eighty  pound*. 

"  Saith,  that  in  a  conversation  with  his  father  it  was  observed,  IJiat  as  there  might 
probably  be  a  dispute  after  his  father's  death,  it  might  be  necessary  for  him  to  state, 
under  his  own  hand,  tlie  value  of  the  real  estates  he  had  sold,  and  to  leave  a  declaration 
of  his  meaning  relative  to  the  said  articles.  And  that  he,  th«  respondent,  did  suggest, 
and  with  his  father's  privity  and  consent  prepare  and  draw  up  said  dtdanUioit, 
dated  l&th  February  1786;  and  that  his  father  copied  and  signed  the  same,  vhen 
he  was  about  eighty-four  years  of  age. 

"  Saith,  that  some  mistakes  in  the  said  declaration,  with  respect  to  tlie  estates 
8<dd  by  his  father,  were  discovered  after  his  father's  death-;  and  that  he,  the  respon- 
dent, hath  particularized  such  mistakes  in  the  margin  of  the  copy  of  said  declaration, 
left  with  his  clerk  in  court." 

[469]  The  appellants  having  replied  to  the  respondent's  answers,  witnesses  were 
examined  on  both  sides. 

The  cause  came  on  to  be  heard  before  all  the  barons  of  the  exchequer,  on  the 
17th,  18th,  2lBt,  23d,  and  24th  days  of  November  1796 ;  and  on  the  4th  day  of  Msrei 
1797,  the  court  pronounced  the  following  decree,  (viz.)  "  That  the  testator's  will  should 
be  established  as  to  his  real  estate,  thereby  devised  to  the  appdlants;  and  that  it 
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should  be  referred  to  the  deputy  remembrancer  to  take  an  account  of  the  peraonal 
estate  which  the  said  testator  was  poaaeesed  of,  interested  in,  or  entitled  unto  at  his 
death,  and  -which  hath  been  possessed  or  received  hj  or  by  the  order,  or  for  die  use 
of  the  respondent;  and  also  an  account  of  the  said  testator's  debts  and  funeral  ex- 
pences.  And  the  court  declared  that  the  Eatt  India  stock  in  tne  pleadings  mentioned, 
made  no  part  of  the  said  testatot'i  personal  estate  at  hit  death,  and  thereupon  decreed 
that  so  much  of  the  appellants  bill  a*  sought  an  account  of  the  said  Ease  India  stock, 
with  the  dividends  accrued  due  thereon,  and  payment  of  a  moiety  thereof  to  the 
appdiantt,  should  he  dismissed  out  of  the  saad  court.  And  also  that  so  much  of 
the  appeUanfs  bill  as  prayed  that  all  articles  of  personal  property  which  might 
appear  to  have  been  given  by  the  said  testator  to  tiie  respondent,  his  wife,  or  any  of 
his  children,  after  the  marriage  of  the  appellants,  might  be  declared  to  have  been 
given  in  fraud  of  the  appellants,  and  of  the  said  testator's  covenant  in  their 
marriage  artidee;  and  that  iJie  same,  with  interest,  might  be  brought 
into  the  account  of  the  said  testator's  personal  estate  at  his  death,  and 
as  prayed  payment  of  a  moiety  thereof  to  the  appellants,  should  be  dis- 
missed out  of  the  said  court  And  it  was  also  decreed,  that  the  said 
deputy  remembrancer  should  ascertain  the  clear  surplus  of  the  testator's  said 
personal  estate,  and  that  the  respondent  should  thereon  pay  to  the  appellants  one 
moiety  thereof.  And  it  was  further  ordered,  that  all  parties  should  abide  by  their 
own  costs  of  the  said  suit."  And  the  usual  directions  were  given  for  taking  the  said 
accounts. 

The  Appellants  conceiving  themselves  to  be  aggrieved  by  that  part  of  the  said 
decree  which  declares  "  that  the  East  India  stock  in  the  pleadings  mentioned,  made 
no  part  of  the  testator's  personal  estate  at  his  death,  and  which  decrees  that  so  much 
of  die  appellant's  bill  as  sought  an  account  of  the  said  East  India  stock,  with 
the  dividends  accrued  due  thereon,  and  payment  of  a  moiety  thereof  to  the  appel- 
lants, should  be  dismissed  out  of  the  said  court,"  appealed  therefrom.  And  prayed 
that  such  parts  of  die  said  decree  might  be  reversed,  and  that  the  house  would  give 
directions  rdating  to  the  said  East  India  stock,  and  the  dividends  thereon,  agreeable 
to  the  prayer  of  die  appellant's  bill  relating  thereto,  (viz.)  that  a  moiety  of  the  said 
£4675  in  East  India  stock,  and  of  the  dividends  arisen  thereon,  be  by  the  respondent 
transferred  and  paid  to  the  appellants,  or  that  the  whole  thereof  may  be  considered 
and  applied  as  part  of  the  personal  estate  and  effects  of  the  testator  at  the  time  of 
his  death.  In  support  of  this  appeal  it  was  strongly  urged  (J.  Scott,  J.  Mitford,  W. 
Ainge,  6.  N.  Best) ; 

[460]  I-  That  marriage,  which  is  the  consideration  of  the  covenant  on  the  part 
of  ^e  testator,  whereon  diis  case  arises,  is  a  consideration  of  the  highest  nature,  and 
such  as  ought  to  give  full  effect  to  all  covenants  or  bargains  founded  upon  it,  and  to 
avoid  all  acta  done  with  a  view  to  defeat  them.  And  it  is  admitted  that  the  transfers 
of  the  sums  in  bank  stock,  by  the  testator  to  the  respondent,  were  made  without  con- 
sideration, and  that  die  respondent  had  notice  of  the  covenant. 

n.  That  it  was  made  out  in  evidence  beyond  a  possibility  of  doubt,  (and  indeed 
admitted  by  the  respondent),  that  the  transfers  of  the  bank  stock  to  the  respondent 
were  made  with  an  express  view  and  design,  and  in  execution  of  a  concerted  plan 
for  securing  the  capital  of  the  said  sums  to  the  respondent  after  the  death  of  the  testa- 
tor, in  fraud  of  the  testator's  covenant;  and  that  by  the  reservation  to  the  said 
testator  during  his  life  of  all  the  dividends  thereon,  he  retained  to  himself  the  full 
benefit  which  he  could  reasonably  receive  therefrom  personally ;  and  from  the  great 
age  of  the  testator  at  the  time  of  such  transfers,  (he  being  upwards  of  eighty  at  the 
time  of  the  first  of  tiiem),  it  is  manifest  that  the  parties  had  in  contemplation  the 
probability  of  the  testator's  speedy  dissolution,  though  it  happened  (miraculously 
as  it  may  be  said)  that  he  survived  some  years ;  and  the  gift  to  the  respondent  (if  it 
can  be  considered  as  such)  may  be  deemed  as  in  the  nature  of  a  testamentary  dona- 
tion, mortis  causd,  contrived  and  executed  with  a  deliberate  and  avowed  intent  to 
defeat  the  covenant  which  the  testator  had  solemnly  entered  into.  The  respondent 
was  not  only  informed  of  that  intent,  but  an  active  party  in,  if  not  the  suggestoi-  of 
the  transaction ;  and  now  seeks  to  retain  the  benefit  of  that  contrivance,  which  in 
the  testator  must  be  deemed  to  have  been  fraudulent,  and  which  so  far  as  the  respond- 
ent was  concerned  in  it,  does  not  deserve  a  better,  and  perhaps  merits  a  still  harsher 
appeOation. 
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III.  That  the  transaction  being  dearlj  intended  to  defeat  the  covenant,  the  ade 
question  which  can  be  made  in  favour  of  the  reapondent^  is,  whether  a  court  of  eqmtr 
can  interfere  to  prevent  the  covenant  being  so  defeated.  The  answer  to  this  (jub- 
tion,  if  there  had  been  no  precedent  in  point,  seems  to  be  anotii^  question,  "  Gut » 
court  of  equity  interfere  to  make  men  keep  good  faith  in  their  transactionst "  Aad 
it  is  conceived,  that  whenever  the  person  seeking  to  take  advantage  of  a  breach  of 
faith  is  a  mere  volunteer,  and  especiallj  wiien  he  is  cognizant  at  the  time  of  the 
transaction  that  it  is  a  breach  of  good  faith  in  the  principal  actor,  his  conscianoc  k 
equally  bound  with  that  of  the  principal,  and  he  shall  be  compelled  to  relinquiib  «U 
advantage  gained  by  such  a  transaction,  of  which  he  cannot  with  good  oonseicnee 
avail  himself;  but  there  are  ample  precedents  in  pK>int  to  warrant  the  interference  of 
a  court  of  equity,  and  especially  in  a  variety  of  caaee  on  the  old  custom  of  Lond«i. 
with  regard  to  the  distribution  of  the  personal  estates  of  freemen  at  thmr  deaths. 
Acts  of  a  nature  very  [461]  similar  to  the  acts  in  the  present  case,  done  by  freaues 
relating  to  particular  parts  of  their  personal  estates  to  the  prejudice  of  their  widen 
or  particular  children,  by  screening  such  particulars  of  personal  estate  from  the 
custom,  have  been  declared  to  be  void,  and  have  been  r^ieved  a^^nst  in  equi^. 
This  case  is  stronger  than  cases  on  the  old  custom  of  London,  because  that  custom 
laid  an  rUigation  on  the  freeman  and  on  his  personal  estate,  which  arose  rather  from 
an  implied  than  a  direct  contract;  but  in  tiie  present  case,  the  oUigation  on  iht 
testator  and  on  his  personal  estate,  arose  under  his  own  act  and  bargain,  which  vas 
entered  into  upon  Uie  view  of  the  state  of  his  family  and  affairs,  and  on  the  toatt 
solemn  and  valuable  of  all  considerations,  and  which  he  might  have  declined  entering 
into,  if  he  had  thought  fit.  This  case  too  extends,  in  effect,  to  an  alienation  of  the 
whole  of  the  property  bound  by  the  covenant ;  and  the  cases  which  have  been  deter- 
mined on  the  old  custom  of  London,  appear  to  have  been  generally  cases  where  the 
attempt  to  avoid  the  custom  had  affected  part  only  of  the  freeman's  property.  In 
the  case  of  Tmmer  v.  Jennings,  2  Vwnon,  612,  685,  the  greategt  part  indeed  of  the 
freeman's  property  was  attempted  to  be  conveyed ;  and  the  genertd  purpose  of  the 
transaction,  perhaps,  was  not  Uameable ;  but  the  lord  chancellor  in  that  case  dedrred. 
that  either  the  custom  must  be  entirely  g^ven  up,  or  that  deed  must  be  looked  upon 
as  made  in  fraud  of  the  custom. 

lY.  That  if  the  acts  done  by  the  testator  in  this  case,  in  concert  witih  the  respond- 
ent, his  son,  are  not  to  be  declared  void  and  relieved  against,  all  covenants  and 
agreements  similar  to  the  present,  in  marriage  articles  or  settlements,  will  reaUj 
become  vain  and  fruitless,  biecause  nothing  can  be  more  easy  than  by  such  or  the  like 
mode,  as  has  been  practised  in  the  present  case,  and  by  many  others  in  the  powa-  of 
fraud  to  invent,  to  protect  the  covenantor's  estate  from  the  effect  of  such  covenants 
or  agreements  after  his  death ;  and  covenants  of  this  kind  are  very  far  from  being 
uncommon  in  marriage  settlements ;  and  they  are  very  convenient  in  cases  where 
the  parents  or  husbands,  being  concerned  in  trade,  or  on  other  accounts,  wish  to  be 
excused  from  locking  up  their  property  during  their  lives ;  and  it  must  be  presonied 
in  all  such  cases,  that  such  a  covenant  was  accepted  under  a  reliance,  that  no  fraudu- 
lent or  improper  disposition  should  be  made  by  the  covenantor  of  any  part  of  his 
personal  estate  in  his  lifetime,  with  a  view  to  defeat  the  covenant. 

V.  That  the  several  transfers  made  by  the  testator  to  the  respondent  were  dearij 
transfers  in  confidence,  and  were  not  intended  to  confer  any  benefit  on  the  respondent 
till  after  the  father's  death ;  they  ought  therefore  to  be  considered  not  as  absolute  acts : 
and  as  the  sale  of  the  bank  stock,  and  the  purchase  of  the  East  India  stock  by  the 
respondent  was  done  clandestinely  in  his  father's  lifetime  without  the  fathu^s  know- 
ledge, and  he  continued  to  pay  the  fatlier  the  supposed  income  of  the  bank  stock  as  if 
it  had  remained  [462]  unsold,  the  East  India  stock  ought  to  be  considered  as  part  of 
the  personal  estate  of  the  father  at  the  time  of  his  death,  and  subject  to  the  operation 
of  his  covenant,  as  it  would,  it  is  presumed,  have  been  subject  to  the  claims  of  other 
creditors  of  the  father,  if  necessary  for  their  satisfaction. 

To  the  objection  made  on  tJie  part  of  the  respondent  "  that  part  of  the  monev 
wherewith  the  testator  bought  his  property  in  bank  stock,  arose  from  the  sale  of  leaj 
estates,  which  real  estates,  if  they  had  not  been  sdd,  might  have  been  devised  to  the 
respondent,  and  if  not  devised,  would  have  descended  to  him  as  heir  of  his  father, 
and  therefore  the  disposition  made  by  the  testator  of  his  said  bank  stock  by  the 

1200 


Digitized  by  VjOOQIC 


JONES  V.  MARTIN  [1798]  VI  BBOWK. 

transfers  to  the  respondent  only  substituted  such  bank  stock  in  the  hands  of  th<i  re- 
spondent, in  lieu  of  such  real  estates:"  It  wot  answered,  that  '*thi8  is  really  no 
objection,  because  the  sale  of  the  real  estates  were  voluntary  acts  of  the  testator  long 
before  he  thought  of  defeating  his  covenant.  But  the  furthest  that  the  objection  can 
be  carried,  wifii  any  degree  of  plausibility,  is  to  the  amount  of  the  sums  raised  by 
sale  of  all  the  real  estates  sold,  which  amount  was  only  £3072  5s.  and  the  respondent, 
in  his  first  answer,  admits  that  the  value  of  the  sums  in  bank  stock,  transferred  unto 
him,  at  the  times  of  the  respective  transfers,  was  upwards  of  £5735,  so  that  at  least 
the  appellants  would  be  justly  entitled  to  a  moiety  of  the  difference.  And  as  to  so 
much  of  the  said  bank  stock,  the  value  whereof  was  equal  to  the  purchase  money  for 
the  real  estates  sold,  supposing  there  might  have  been  any  ground  for  the  objection, 
if  the  bank  stock  had  been  transferred  to  the  respondent  shortly  after  the  salet  of 
the  real  estates,  yet  the  objection,  even  as  to  that  part,  vanishes,  when  it  is  considered 
that  by  far  the  greatest  part  of  the  real  estates  were  sold  many  3rear8,  and  a  consider- 
able part  twenty  years  before  the  first  of  the  transfers  of  bank  stock,  and  whilst  the 
testator  was  engaged  in  trade :  wherefore  there  is  not  the  least  ground  to  look  on 
both  the  several  kinds  of  acts  (that  is  to  say)  the  sale  of  the  real  estates,  and  the  trans- 
fers of  the  bank  stock,  as  being  done  in  execution  of  one  entire  intention  to  sell  the 
real  estates,  and  vest  the  purchase  money  in  the  respondent,  in  lieu  thereof,  subject 
to  a  right  in  the  testator  to  receive  the  income  thereof  during  his  life;  but  the  acts 
of  sdling  the  real  estates  must  be  considered  as  entire  buJ  compleat  acts,  done  at 
various  separate  and  distinct  times,  and  with  independent  views,  merely  to  turn 
such  estates  into  personal  estate,  for  the  convenience  of  the  testator's  trade,  to  pro- 
duce a  greater  yearly  income,  or  to  avoid  the  trouble  of  collecting  the  rents,  great 
part  of  the  estates  having  consisted  of  fishing  offices  at  Yarmouth.  The  transfers  of 
tiie  said  bank  stock  to  the  respondent  must  also  be  considered  as  entire  and  compleat 
acts,  wholly  independent  of  the  sales  of  the  real  estates,  and  in  pursuance  of  an 
intent,  probaUy  suggested  to  the  testator,  unfavourable  to  the  appellants. 

To  the  other  objection  of  the  respondent  "  that  the  amount  of  the  annuity  of  one 
hundred  pounds,  paid  by  the  testator  to  the  appellant  [463]  James  Jones,  from  his 
marriage  to  the  time  of  the  testator's  death  (amounting  to  £2450)  and  the  value  of 
the  real  estates,  settled  on  the  appellants  (worth  about  £1000)  are  more  than  equal 
to  the  value  of  the  bank  stock,  after  deducting  out  of  the  value  of  the  bank  stock  the 
amount  of  the  purchase  money  for  the  real  estates  sold ;  and  that  if  the  East  India 
stock  is  to  be  now  divided  between  the  two  children,  the  appellants  wiU  have  a  much 
greater  part  of  the  testator's  fortune  than  the  respondent."  It  wot  antwered,  that 
the  clear  income  of  the  two  church  livings  procured  for  the  respondent  by  tlie  testator, 
having  been  about  £480  a  year,  and  which  the  respondent  had  enjoyed  near  twenty- 
five  years  before  the  testator's  death,  the  money  which  the  respondent  in  tiiat  time  re- 
ceived from  those  livings  greatly  exceeded  the  amount  of  the  money  paid  to  tJie 
appellants  for  the  said  annuity,  and  the  value  of  the  said  estate,  without  bringing 
into  the  account  the  great  value  of  the  respondent's  right  to  the  income  of  those  liv- 
ings, during  the  now  remainder  of  his  life.  Besides  which,  it  appears  that  the 
respondent  and  his  family  received  from  his  father,  in  his  lifetime,  and  at  his  death, 
in  real  and  personal  property,  the  sums  of  £1126  Ss.  6d.  and  £592,  making  together 
the  sum  of  £1717  5s.  6d.  over  and  besides  the  said  East  India  stock,  and  the  dividends 
thereof,  retained  by  him  in  his  father's  lifetime,  amounting  together  to  £8176  3s.  4d. 
And  though  the  church  livings  were  not  part  of  the  testator's  estate,  but  were  only 
procured  by  the  testator's  interest  witli  his  friends,  yet  they  are  of  such  a  kind  as 
might  be,  and  would  be,  and  ought  to  be  brought  into  the  scale  by  every  reasonable 
and  prudent  father,  in  making  a  distribution  of  his  own  estate  between  two  or  more 
ehildrea,  where  such  father  (as  is  the  case  here)  was  not  of  such  consequence,  in  point 
of  birth  or  family,  as  to  make  it  reasonable  for  him  to  give  near  the  whole  of  his 
fortune  to  his  ddeet  or  only  son.  And  the  circumstance  of  the  amount  of  the 
annuity  of  £100  being  so  large  as  £2450  was  occasioned  by  the  testator's  living  to 
80  great  an  age  as  ninety,  the  consequence  of  which  was,  that  the  appellants  were  so 
long  kept  out  of  possession  of  the  real  estate,  which  the  testator  covenanted  to  settle 
on  them ;  and  also  out  of  die  benefit  of  his  covenant,  as  to  a  share  of  his  personal 
estate.  And  if  the  whole  of  the  East  India  stock  in  question,  and  the  dividends 
thereon  were  to  be  now  divided  in  equal  moieties  between  the  appellants  and 
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respondent,  the  provision  made  for  the  respondent  by,  or  bj  the  procurement  of  hit 
father,  will  be  much  more  considerable  than  that  made  for  die  appellantB. 

On  the  part  of  the  respondeat  the  following  reasons  were  shortly  stated  (J.  Mtiii' 
field,  T.  Plumer,  J.  Stanley) : 

Ist.  The  covenant  in  the  articles  was  confined  merdy  to  the  personal  estate  vldd 
Thomas  Martin  might  happen  to  be  possessed  of  at  his  death ;  leaving  the  rcspondaifi 
father  the  absolute  dominion  over  the  whole  of  his  property  during  his  life,  vith  t 
compleat  [464]  power  of  disposition  at  any  time  before  his  death.  The  East  Indit 
stock  might  have  been  sold  and  re-invested  in  the  purchase  of  real  estate;  in  vhidi 
case  it  is  submitted,  the  appellants  could  have  taken  no  interest  in  it,  nor  supported 
a  claim  to  any  part  of  it  under  the  articles.  The  children  had  no  interest,  in  their 
father's  property  during  his  life,  and  the  respondent's  father  was  at  libertr,  n<A- 
withstanding  the  articles,  to  prefer  any  one  child  to  another,  by  making  partiJ  »d- 
vancements  out  of  his  fortune ;  and  there  is  nothing  in  the  articles  expr^isug  «r 
indicating  any  agreement  or  intention  that  the  children  of  the  respondent's  father 
should  have  an  equal  participation  in  all  the  property  which  he  was  then  possessed  oL 

2d.  A  considerable  part  of  the  personalty  claimed  by  this  bill  was  the  protlnoe  of 
the  real  estates  sold  after  the  articles  of  1767,  and  consequently  could  not,  at  the  tine 
of  the  articles,  form  any  part  of  the  covenant  relied  upon,  or  be  in  the  contemplatiai 
of  the  parties  to  it ;  and  to  decree  an  equal  division  of  this  produce,  whilst  the  sppd- 
lants  are  allowed  solely  to  enjoy  the  real  estate  given  by  the  respondent's  fatlier  to 
the  exclusion  of  him,  would  be  to  destroy  the  equality  which  it  is  pretended  to  be  die 
object  of  this  suit  to  produce,  and  to  place  an  only  and  favourite  son  on  a  vone 
footing  than  his  sister. 

3d.  The  gift  of  the  money  to  the  respondent  by  his  father  was  a  fair  transaction; 
the  gift  of  the  capital  was  absolute  and  made  bona  fide;  the  dominion  over  it  m 
wholly  parted  with,  and  there  is  no  evidence  tending  to  disprove  the  positive  denial 
in  the  answer,  that  the  respondent  was  to  hold  the  principal,  subject  to  any  tnut 
for  the  benefit  of  his  father.  The  money  could  not  have  been  recovered  h»sk  from 
the  son,  and  the  capital,  subject  to  the  life  interest  of  the  father  in  the  dividends  or 
annual  produce,  would,  it  is  submitted,  have  been  assets  for  the  payment  of  the  n- 
spondent's  debte,  in  case  of  his  death  in  his  father's  lifetime. 

But  after  hearing  counsel,  it  was  ORDKRBn  and  adjudqbd,  that  so  much  of  the 
decree  as  declares,  that  "  the  India  stock  in  the  pleadings  mentioned,  made  no  part 
of  the  testetor's  personal  esteto,  and  thereupon  decrees  that  so  much  of  the  appellf  nts 
bill  as  seeks  an  account  of  the  said  India  stock,  with  the  dividends  accrued  theieoc 
and  payment  of  a  moiety  thereof  to  the  appellants,  should  be  dismissed  out  of  cooit* 
be  and  the  same  is  hereby  reversed :  And  it  is  further  ORDBSBn,  that  in  taking  the 
account  of  the  personal  estete  of  the  testator,  the  East  India  stock,  and  the  dindends 
arisen  thereon,  be  considered  and  applied  as  part  thereof,  and  subject  to  the  corenaoi 
in  the  articles  on  the  marriage  of  the  appellant     (MS.  Jour,  tuh  anno  1798.) 


[466]  SET-OFF. 

R   HoTCHKis  (Assignee   of    Adam    Keir), — Appellant;    The    Governor  and 
Company    of    the    Royal    Bank    of    Scotland, — Jte^aondents   [2Tth 


November  1797]. 


[1  Scots  R.R.  805.] 


A  bye-law  of  the  bank  of  Scotland,  "  That  no  proprietor,  who  is  or  dial 
become  a  debtor  to  the  bank,  shall  be  allowed  to  transfer  his  stock,  or  ant 
part  thereof,  but  in  presence  of  a  court  of  directors ;  to  the  end  such  wA 
of  directors,  if  they  tliink  fit,  may  stop  such  transfer  until  such  proprietw 
find  security  to  the 'bank,  for  what  he  owes  to  them  to  their  satisfaction."  ^ 
good ;  and  under  it  the  bank  may,  in  case  of  debts  due  to  them  frva ' 
partnership,  retein  not  only  the  stock  standing  in  the  firm  of  the  psitav- 
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Bfaip,  but  also  such  stock  as  is  standing  in  the  names  of  any  of  the  partners 
individually. 

IiiTBiu.ociJTOBS  of  the  Court  of  Session  in  Scotland  affirubd. 

Pursuant  to  an  act  of  parliament  5  Geo.  I.  c.  20.  (A.  D.  1725),  his  majesty,  by 
letters  patent  under  the  great  seal  of  Great  Britain,  incorporated  the  proprietors 
of  certain  debts  and  sums  of  money  amounting  to  £248,650  Os.  9^d.  (being  part  of 
the  money  payable  to  Scotland  by  the  treaty  of  union  as  an  equivalent  for  that 
kingdom  being  made  subject  to  the  public  ddsto  of  England),  and  their  Buoceesors, 
into  one  body  politic  and  corporate,  to  be  called  the  equivalent  company,  vith 
perpetual  succeesion,  and  all  Uxe  usual  powers;  and  particularly  his  majesty  for 
himself,  his  heirs  and  Bucceesors,  did  thereby  "  covenant,  grant,  and  agree,  to  and 
-with  the  said  corporation  or  body  politic,  and  their  successon,  that  he,  his  heirs 
and  successors,  should,  from  time  to  time,  and  all  times  thereafter,  upon  the  humble 
suit  and  request  of  the  said  corporation  or  body  politic,  and  their  successors,  give 
and  grant  unto  them  all  such  further  powers,  privileges,  and  authorities,  and 
things  for  rendering  more  efCectual  their  said  grant,  according  to  the  true  intent 
and  meaning  of  the  said  act  and  of  the  said  grant,  whi(^  he  could  or  might  lawfully 
grant" 

Upon  the  application  of  the  said  corporation  to  his  majesty,  requesting  he 
would  be  graciously  pleased,  by  letters  patent  under  the  great  seal  of  Scotland,  to 
enable  such  of  the  proprietors  of  the  said  corporation  as  should  subscribe  their 
stock  for  that  purpose,  to  have  the  power  of  banking  in  Scotland,  with  liberty  to 
borrow  and  lend  upon  securities  there;  and  that  the  said  corporation  might  for 
that  purpose  be  empowered  to  take  subscriptions  at  Edinburgh  from  their  me|in- 
bers  for  such  share  of  the  stock  as  they  should  incline  to  subject  to  such  trade  or 
banking,  under  such  regulations  cu  thty  by  bye-lawg  should  appoint,  and  that  such 
subscribed  stock  only  should  be  afiected  by  the  transactions  relating  to  banking, 
and  should  (after  being  so  subscribed)  become  transferrable  from  the  other  stock 
of  the  company,  and  at  Edinburgh  only,  and  would  erect  such  subscribers  [466] 
into  a  corporation  for  that  purpose:  his  majesty,  by  charter  or  letters  patent, 
dated  Slst  May  1727,  under  the  seal  appointed  by  the  treaty  of  union  to  be  kept  in 
Scotland  in  place  of  the  great  seal  thereof,  authorized  the  directors  of  the  equivalent 
company,  or  any  three  of  them,  in  such  way  as  ihe  majority  of  them  should  direct, 
to  receive  at  Edinburgh  all  such  voluntary  subscriptions  as  should  be  made  on  or 
before  the  29th  September  1727  by  the  proprietors  of  the  said  equivalent  company, 
-who  should  have  credit  for  stock  in  the  books  of  the  said  company  at  Edinburgh  at 
the  time  of  such  subscription  of  all  or  any  such  part  or  share  of  the  stock  of  the 
■aid  equivalent  company  as  they  should  think  proper,  and  towards  raising  a  fund 
for  the  more  effectually  carrying  on  the  said  trade  and  business  of  banking  there ; 
the  stock  so  subscribed  to  be  under  tlie  management  of  tlie  company  thereby  estab- 
lished, and  the  subscribers  "  to  be  called  one  body  politic  and  corporate  of  them- 
8elTes  in  deed  and  name,  by  the  name  of  the  royal  bank  of  Scotland,"  and  by  that 
name  to  have  perpetual  succession,  to  use  a  common  seal,  and  be  capable  in  law 
to  sue  and  be  sued,  to  purchase  and  sdl  lands,  etc. 

And  his  majesty  did  ther^y  "  grant  unto  the  said  company  of  the  royal  bank 
of  Scotland,  and  their  succefssors  for  ever,  full  power  and  liberty  to  exercise  the 
rights  and  powers  of  banking  in  that  part  of  his  united  kingdom  called  Scotland 
only:" 

And  ordained,  "  That  there  should  be  from  time  to  time  a  governor,  deputy 
governor,  nine  ordinary  directors,  and  nine  extraordinary  directors,  to  be  chosen  out 
of  the  members  of  the  said  company ;  wliich  said  governor,  deputy  governor,  and  nine 
ordinary  directors,  or  any  five  or  more  of  them,  sliould  be,  and  be  called  a  court  of 
directors,  for  ordwing,  managing,  and  directing  all  the  affairs  of  the  said  corpora^ 
tion : " 

And  "  That  it  should  and  might  be  lawful  to  and  for  all  and  evtry  the  mem- 
bers of  the  said  corporation  or  body  politic  thereby  established,  from  time  to  time 
to  assemble  and  meet  together  at  any  convenient  place  or  places  in  Edinburgh,  for 
the  choice  of  their  governor,  deputy  governor,  and  directors,  and  for  making  of 
bye-laws,  ordinances,  rules,  orders,  and  direction*  for  the  government  of  the  said 
corporation,  certain  notices  being  first  given." 

"  That  the  method  and  manner  of  making  all  assignments  and  transfers  of  the 
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said  capital  stock,  or  anj  part  thereof,  should  be  by  an  entry  in  euch  book  or  boob 
to  be  kept  as  aforesaid,  signed  by  the  parties  so  assigning  and  transferring,  in  ds 
words  or  to  the  effect  following,  viz,  '  I  A.  B.  this  day  of 

in  the  year  of  our  Lord  do  assign  and  transfer  being  lU 

my  interest  or  share,  or  (as  the  case  may  be)  part  of  my  interest  or  share  in  the 
capital  stock  or  fund  of  the  royal  bank  of  Scotland,  and  all  benefit  arising  thereby, 
unto  C.  D.,  his  executors,  administrators,  and  assigns ;  and  that  the  entry  signed  u 
aforesaid,  and  no  other  way  or  method,  shall  be  the  manner  and  method  used  in  the 
passing,  assigning,  and  transferring  the  interest  or  shares  in  the  said  capiul 
stock  or  fund." 

[467]  Provided,  "  That  any  person  having  any  share  or  any  interest  in  the  said 
capital  stock  or  fund,  might  dispose  and  devise  the  same  by  his  or  her  last  will  and 
testament;  but,  however,  that  the  executor  or  administrator  should  not  transfe- 
the  same,  or  bet  entitled  to  receive  any  dividend,  until  an  extract  of  the  teetameat 
be  delivered  to  the  company,  and  until  an  entry  or  memorandum  of  so  much  of  tht 
said  will,  as  relates  to  the  said  stock  or  fund,  be  made  in  the  book  or  books  to  be  kept 
by,  or  by  order  of,  the  said  corporation  for  that  purpose." 

Provided  also,  "  That  the  sh&ree  or  interesta  of  the  senreral  proprietors  in  the  said 
company  are  and  shall  be  deemed  and  taken  to  be  personal  or  moveable  estates, 
and,  upon  deatli,  shall  go  to  executors  or  administrators,  and  not  to  be  de- 
scendible to  heirs;  and  the  same  should  not  be  liable  to  any  arrestment  or  attach- 
ment that  shall  be  laid  thereupon,  any  law,  usage,  or  custom  to  the  contrary  not- 
withstanding." 

And  his  majesty  declared,  "  That  these  hit  letters  patent  should  be  in  and  by  off 
tilings  valid  and  efectual  in  the  law,  according  to  the  true  intent  and  meaning  of 
the  same,  and  shot/Id  be  taken,  construed,  and  adjudged  in  the  most  favourable 
and  beneficial  sense  for  the  best  advantage  of  the  said  corporation,  notirithstanding 
any  misrecital,  defects,  uncertainty,  or  imperfection  in  these  his  majesty't  letters 
patent." 

The  stock  of  the  royal  bapk  of  Scotland  has  been  at  different  timee  augmented, 
in  consequence  of  royal  charters  or  letters  patent,  in  terms  similar  with  thooe  abore 
stated. 

Soon  after  the  first  charter  was  obtained,  there  were  several  bye-laws  made  hr 
a  general  court  of  proprietors,  by  virtue  of  the  powers  for  that  purpose  contained 
in  the  charter.  One  of  these  bye-laws  is  in  these  words :  "  That  no  proprietor,  xka 
is  or  shall  become  a  debtor  to  the  bank,  shall  be  allowed  to  transfer  his  stock,  oranf 
part  thereof,  but  in  presence  of  a  court  of  directors,  to  the  end  such  court  of  direr- 
tors,  if  they  think  fit,  may  stop  such  transfer  until  such  proprietor  find  security  to 
the  bank,  for  what  he  owes  to  them,  to  their  satisfaetion."  Bye-law,  March  5, 
1728. 

In  consequence  of  this  bye-law,  founded  in  the  terms  of  the  different  charters  in 
favour  of  the  royal  bank,  and  agreeable  also  to  the  principles  of  the  common  law  of 
Scotland,  the  officers  of  the  bank  have  uniformly  and  frequently  exercised  the  right 
of  retention  of  the  stock  of  insolvent  partners,  and  have  declined  to  trtju^fer 
the  stock  of  such  partners  until  their  debts  and  engagements  to  the  bank,  at  the 
period  of  insolvency,  were  discharged.  And  this  right,  frequently  exercised,  nerer 
was  disputed  from  1728  down  to  tiie  present  period. 

Messrs.  Bertram,  Gardner,  and  company,  bankers  in  Edinburgh,  were  dehton 
to  the  royal  bank  of  Scotland  to  the  amount  of  near  £30,000  sterling,  when  thev 
became  bankrupts.  They  were,  at  the  same  time,  partners  of  tlie  royal  hank  to  the 
following  extent : 

The  company  of  Bertram,  Gardner,  and  company,  held  the  sum  of  JC600  of 
the  capital  stock  of  the  royal  bank,  with  the  privilege  [468]  of  subscribing  propoi^ 
tionally  to  a  new  augmentation  of  the  capital  of  the  bank.  John  Gardner,  one  of 
the  partners  of  Bertram,  Gardner,  and  company,  held  the  sum  of  £1000  of  the 
capital  stock  of  the  royal  bank,  with  the  like  privilege  of  subscribing  proportionslir 
to  the  new  augmentation  of  capital ;  and  Adam  Keir,  another  of  the  partners  «f 
Bertram,  Gardner,  and  company,  held  the  sum  of  £2000  of  capital  stock  of  tie 
royal  bank,  with  the  like  privilege  of  subscribing  proportionally  to  the  new  an? 
mentation  of  capital. 
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Upon  the  faith  of  the  security  arising  to  the  royal  bank  from  the  shares  of  stock 
held  by  tiie  company,  and  by  the  individuak  of  the  company  of  Bertram,  Gardner, 
and  company,  the  bank's  advances  and  engagements  for  that  company  had 
bee|n  influenced ;  the  directors  trusting  to  their  right  of  compensation  or  retention 
of  the  stock  for  payment  of  the  sums  due  to  them. 

The  estates  of  Bertram,  Gardner,  and  company,  and  also  the  separate  estates  of 
Uie  individual  partners,  having  been  sequestrated  by  the  court  of  session  in  terms 
of  the  bankrupt  statutes,  the  appellant,  who  was  appointed  trustee  of  those  estates 
for  the  benefit  of  the  creditors,  thought  proper  to  apply  to  the  directors  of  the  royal 
bank  to  permit  a  transfer  of  the  different  shares  of  stock,  which  brfonged  to  Ber- 
tram, Gardner,  and  company,  and  to  the  partners  of  that  house,  to  be  made  to  him, 
but  the  directors  dedineid  granting  such  transfer,  until  the  debts  and  engagements 
of  Bertram,  Gardner,  and  company,  to  the  bank  were  discharged ;  whereupon  the 
appellant  brought  three  different  actions  against  the  royal  bank,  one  as  trustee  for 
the  company  of  Bertram,  Gardner,  and  c(Mnpany,  another  as  trustee  for  Adam 
Eeir,  one  of  the  partners  of  that  company,  and  &  third  as  trustee  for  John  Gardner, 
another  of  Uie  partners  of  that  company,  concluding  that  the  bank  should  be  de- 
cerned, and  ordained  "  to  transfer,  or  ^llow  a  transferance  in  their  books  of  the 
capital  stock  standing  in  the  name  of  the  said  Adam  Keir,  one  of  the  partners  of  the 
house  of  Bertram,  Gardner,  and  company,  with  the  privileges,  dividends,  and 
whole  other  benefits  and  accessories  thereto  belonging,  to  be  made  to  the  pursuer 
(appellant)  as  trustee  foresaid ;  and  that  it  ought  and  should  be  found  and  declared 
by  decreet,  foresaid,  the  said  defenders  (respondents)  have  no  right  of  retention  of 
the  said  stock,  privilege,  and  benefit  thereto  belonging,  or  claim  thereupon,  for  any 
cause  or  pretence  whatever,  but  that  the  same  do  pertain  and  belong  to  the  pursuer 
as  trustee  foresaid,  for  behoof  of  the  creditors  of  the  said  Adam  Keir,  free  of  all 
burdens  or  incumbrances  whatever." 

In  the  action  which  respected  the  stock  standing  in  the  name  of  Keir,  tbe  court 
of  session  gave  the  judgement  now  appealed  from.  • 

The  question  having  been  argueid  before  the  Lord  Methven  ordinary,  was  re- 
ported to  the  court  upon  printed  informations,  and  their  lordships  pronounced  the 
following  interlocutor:  "  Upon  report  of  Lord  Methven,  and  having  advised  the 
informations  for  the  parties,  the  lords  sustain  the  defences,  assoilzie  the  defenders, 
[469]  and  decern."  And  a  petition,  reclaiming  against  this  interlocutor,  was  re- 
jected by  the  court  without  an  answer. 

The  appellant  appealed  against  these  interlocutors,  and  prayed  that  the  same 
may  be  reversed,  varied,  or  amended.  Their  reasons  depended  on  their  mode  of 
stating  the  case ;  and  will  be  best  understood  by  a  perusal  of  the  reasons  offered  by 
the  respondents  counsel  in  afSrmance  of  the  interlocutors. 

I.  It  is  clearly  establisheid  (J.  Scott,  W.  Alexander)  in  the  law  of  Scotland,  that 
when  a  person  is  disabled  by  bankruptey  from  discharging  the  obligations  he  owes 
to  another,  payment  or  transferance  cannot  be  demanded  of  any  money  which  that 
other  owes  him,  either  by  himself  or  any  person  claiming  in  his  right  The  solvent 
person  is  entitled  to  compensate  and  retain  for  his  payment  and  security  any 
effects  of  the  bankrupt  he  has  legally  got  in  his  possession ;  and  this  holds,  even  if 
the  solvent  parly  is  merely  a  cautioner  or  surety  for  the  bankrupt,  it  being  unjust 
that  a  creditor  should  be  compelled  to  divest  himself  of  the  funds  of  his  debtor, 
until  he  has  received  satisfaction  of  what  is  due  to  him,  or  indemnity  against  what 
he  may  be  obliged  to  pay.  (See  Lord  Bankton,  B.  1.  Tit.  24.  sec.  34.  Mr.  Erskine, 
B.  3.  Tit.  4.  sec.  21.  and  many  decisions.) 

To  an  objection  made  by  the  appellants,  "  That  the  case  of  a  body  of  stock- 
holders is  totally  different  from  that  of  a  private  partnership.  In  the  latter  no 
partner  has  any  distinct  or  specific  quantity  of  property  which  he  can  call  his  o'<'m, 
or  conv^  to  another.  The  amount  of  his  interest  depends  on  the  state  of  the 
account  between  him  and  his  partners;  and  he  can  draw  nothing  out  of  the  joint 
fund  but  the  balance  due  to  him  after  tiie  account  is  adjusted,  and  all  proper 
allowances  made.  But  the  shares  of  stock  are  not  thus  blended  and  mixed  together ; 
each  stockholder  is  made  the  absolute  and  unlimited  proprietor  of  a  definite  and 
ascertained  quantity  of  stock ;  and  it  is  that  specifio  quantity,  and  not  the  balance 
of  his  account,  that  he  is  authorized  to  transfer  away  at  his  pleasure." — The  foUoiv- 
ing  answer  was  given  : 
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The  respondents  do  not  admit  that  there  ia  any  guch  diatinction  betveeo  a 
private  co-partnership  and  a  corporation.     But  if  they  were  to  admit  the  whole  « 
what  is  stated  in  this  objection,  it  would  amount  to  nothing.     The  plea,  of  the  »- 
spondents  is  a  plea  of  retention,  which  is  competent  to  metre  str&ngera.     It  ig  da 
necessary  to  that  plea,  that  the  persons  using  it  should  be  co-partners,  or  have  % 
joint  property  in  the  subject  retained ;  it  is  sufficient  that  they  havQ  the  poaseBuan. 
Now  tiie  corporation  has  all  the  possession  of  which  the  thing  is  capable  ;  it  haa  tk 
real  and  efficient  posseesion  of  the  bills,  notes,  cash,  and  other  stock.     It  is  tJie  hand  m 
pay  the  dividends ;  it  has  the  books,  which  is  the  sole  etvidence  of  the  title,  and  i 
physical  control  over  the  transfer ;  it  haa,  in  every  sense  and  every  view,  the  jxs- 
seesion ;  it  has  also  a  debt  due  to  it,  and  is  thereforei  armed  with  all  the  circma- 
stances  necessary  to  the  plea  of  retention  and  ite  consequences,  compensation.     Use 
principles  upon  which  questions  of  this  nature  are  decided  in  cases  of  oo-partner- 
ahip,  it  is  true,  are  somewhat  different ;  there  is  no  occasion  there  to  resort  to  [470] 
lien  or  retention ;  the  co-partner  he«  nothing  distinct  or  specific  which  he  can  de- 
mand ;  the  whole  stock  of  the  co-partnership  is  in  common ;  each  haa  aa  mudi  right 
to  every  part  as  the  other;  nothing  therefore  can  be  separatdy  demanded  but  tibe 
balance;  whereas,  in  cases  to  which  lien  or  retention  is  applied,  there  ia  a  distinct 
and  clear  demand,  but  a  demand  inefficient  for  thq  moment,  on  account  of  a  croai 
demand ;  and  nothing  more  is  necessary  to  raise  the  common  law  right  to  lien  and 
retention,  but  possession  and  the  cross  demand.     For  which  reasons  the  respondena 
conte^nd,  that  the  appellant  would  prove  nothing  material  if  he  were  to  shew  that 
a  corporate  body  and  a  private  co-partnership  differ  in  the  respect  stated  in  tbe 
objection.     But  the  respondents  submitted  that  the  cases   do   not   differ.     In  i 
partnership  incorporated,  as  in  a  partnership  not  incorporated,  the  real  stock  is  the 
joint  properly  in  the  possession  of  the  persons  who  manage.     The  real  right  is  ts 
a  proportional  share  of  that  stock  of  ihaX  joint  property.     So  it  would  be  found 
upon  a  bankruptcy  of  the  corporation.     The  entry  in  tiie  book  ia  nothing  but  the 
title,  the  muniment.     The  habit  of  assigning  it  haa  led  mankind  to  consider  it  as 
something  substantial  and  distinct,  whereas  it  is  nothing  but  evidence  that  the 
holder  is  entitled  to  a  joint  share  in  the  joint  property,  which  is  precisely  the  situation 
of  a  co-partner  in  a  private  trade.     It  would  seem,  therefore,  that  the  same  principle 
which  is  applied  every  day  to  a  private  co-partnership  ought  to  be  applied  to  the 
present  case,  unless  the  general  law  be  in  this  instance  controlled  by  particnlcr 
circumstances. 

II.  The  operation  of  the  bye-law  of  the  5th  of  March  1728,  is  per  te  decisive  of 
the  present  question ;  it  haa  been  acted  upon  ever  since  without  dispute.  It  is  not 
pretended  that  Mr.  Eeir  was  or  could  be  ignorant  of  that  regulation.  He  purcbaaed 
and  held  the  stock  therefore  with  full  knowledge  that  it  waa  not  tranafnrable  if 
he  should  become,  or  while  he  remained,  indebted  to  the  bank ;  and  the  appdlanf e 
or  Mr.  Eeir's  creditors  must  be  affected  by  whatever  affected  him.  The  bank  ad- 
vanced him  money,  on  the  faith  that  the  stock  was  pledged  for  the  re-payment^  and 
he)  must  be  held  to  have  virtually  made  that  pledge.  The  appellant,  or  Mr.  Keii'a 
creditors,  can  take  it  no  otherwise  than  he  had  it. 

The  appellant  admitting,  that  if  the  proprietors  of  the  bank  had  a  right  by  their 
charter  to  make  the  bye-law,  or  if  it  is  in  consistency  with  the  charter,  there  ia  then 
an  end  to  the  question  allied,  that  it  is  not  consistent,  or  that  it  is  repugnant 
Finding  in  tlie  charter  a  proviso,  that  the  stock  "  shall  not  be  liable  to  any  arrttf- 
Tiient  or  attachment  laid  thereon,  any  law,  usage,  or  custom  to  the  oontriajy  not- 
withstanding;" he  contends,  that  if  an  arrestment  is  excluded,  a  fortiori  must  the 
right  of  retention,  which  he  calls  a  species  of  arrestment;  and  that  the  proriso 
prohibits  not  only  arrestments  but  attcichmenti.  2dly,  He  observes,  tiiat  a  right  of 
retention  was  given  to  the  bank  by  the  charter  in  two  particular  cases,  Ist,  for  calk 
on  the  subscribers  to  the  stock  to  make  good  the  sum  subscribed ;  and  2dly,  for  fins 
imposed  by  a  general  court;  [471]  and  from  thence  the  appellant  argues,  that  if  it 
was  necessary  to  give  a  power  of  retention  in  theeei  specie^  cases,  it  must  have  beea 
implied  or  understood  that  there  was  no  such  right  for  debts  in  general.  Thit 
objection  was  thus  answered : 

The  reason  for  not  permitting  stock  to  be  affected  fay  arrestment  is  obvioai 
The  unavoidable  consequence  would  have  been  competition  and  distribution  af 
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stock,  involving  the  bank  in  embarrassment  witli  third  persons,  who  were  not  pro- 
prietors. But  the  rc)a8on  did  not  extend  to  the  bank's  legal  right  of  retention  of 
the  stock,  for  security  and  payment  of  the  debts  due<to  the  bank  by  an  insolvent 
partner.  Whether  the  stock  is  of  large  or  small  extent ;  whether  the  debt  due  to  the 
bank  by  the  stockholder  is  of  large  or  small  amount,  the  bank,  without  the  aid  of 
legal  diligence,  witiiout  arrestment  or  attachmeint  of  any  kind,  simply  retains  the 
whole  stock  of  the  proprietor,  until  his  engagement  to  the  bank  is  discharged. 
There  is  no  embarrassment,  no  competition,  no  subdivision  of  a  stockholder's  share 
into  fractional  parts,  in  consequence  of  this  legal  right,  which  is  even  fortified  and 
simplified  still  more  by  this  provisional  clause,  prohibiting  arrestments  and  all 
other  attachments  by  third  parties.  As  the  object  of  the  clause  therefore  did  not 
naturally  affect  the  bank's  right  of  compensation  and  retention,  neither  do  the 
words  of  the  clause  admit  of  that  construction.  If  it  had  been  intended  to  exclude 
the  bank's  legal  right  of  compensation  and  retention  upon  stock ;  if  those  applying 
for  a  royal  patent  had  been  unwise  enough  to  renounce  the  interest  of  the  bank  in 
one  of  the  plainest  righte  arising  under  the  common  law  of  Scotland ;  nothing  could 
have  been  more  natural,  and  nothing  more  necessary,  than  to  have  declared,  that  the 
stock  of  the  bank  was  neither  to  have  been  affected  by  the  diligence  of  arrestment,  at 
the  instance  of  third  parties,  nor  by  the  bank's  legal  right  of  retention.  The  words 
used  in  the  clause  clearly  show,  that  the  bank's  legal  right  of  retention  was  not  in 
view,  nor  meant  to  bei  affected  by  the  prohibition. 

The  word  arrettment  and  the  word  attachment  are  evidently  used  as  synonimous. 
The  last  is  not  a  Scots  technical  term ;  it  is  English,  and  has  crept  into  the  charter 
of  the  royal  bank,  merely  because  it  was  used  in  tlie  letters  patent  to  the  equivalent 
company,  which  was  an  English  corporation,  or  a  mixture;  and  the  seat  of  its 
government  being  London,  though  ite  funds  were  more  properly  in  Scotland,  it 
appears  to  have  been  thought  proper  not  only  to  prohibit  the  stock  being  affected 
by  the  Scots  mode  of  proceeding,  but  by  that  peculiar  to  the  city  of  London. 

And  as  to  the  clauses  expressly  allowing  retention,  no  conclusion  can  from  thence 
be  drawn  to  bear  upon  the  present  question.  It  frequently  occurs,  (in  deeds  both 
private  and  public),  that  particular  cases  are,  ob  majoretn  eautelam,  guarded  witli 
provisions,  which  independantiy  would  be  fully  guarded  by  the  law;  but  it  is 
illogical  and  unfair  to  conclude,  that  the  common  or  statute  law  of  the  realm  is 
abrogated  in  all  cases  where  it  happens  to  be  fortified  by  anxious  provisions  in 
particular  instances.  At  the  same  time  it  [472]  might  reasonably  be  supposed, 
that  in  these  two  instances  of  calls  upon  proprietors  of  stock  beyond  what  they  had 
originally  subscribed,  and  fines  imposed  upon  the.  proprietors  to  which  they  had 
not  submitted,  that  these  debts  not  being  voluntarily  contracted  by  the  stockholder 
himself,  and  not  being  authorized  by  the  common  law,  but  being  merely  created  by 
the  charter,  that  it  required  the  same  charter  to  provide  a  special  security  and 
provision  for  that  which  the  common  law  certainly  afforded,  if  the  debt  had  been 
voluntarily  contracted,  (namely)  that  the  bank  should  have  a  right  of  retention 
over  the  defaulter's  stock.  This  seems  to  be  thq  legal  and  just  construction  of  these 
clauses ;  and  if  a  more  liberal  construction  was  essential  for  the  interest  of  the  bank, 
it  might  be  observed,  agreeaUy  to  what  the  charter  itself  enjoins,  that  these  clauses 
are  and  must  be  taken,  construed,  and  adjudged,  in  the  most  favouraUe  and  bene- 
ficial sense,  and  for  the  best  advantage  of  the  said  corporation. 

Two  cases  which  occurred  in  England  were  referred  to  by  the  appellant  in  the 
court  of  session.  The  first  was  between  the  assignee  of  the  bankrupt  estate  of 
Evance  against  the  Hudson's  Bay  company  (Gibson  v.  Hudson's  Bay  Company. 
1  Stra.  645.  more  fully  stated  in  7  Vin.  125.  ca.  2.  and  2  Eq.  Ab.  122.  (0)  c.  2),  thus 
treated  in  Strange's  Reports :  "  The  plaintiff,  as  assignee  of  the  effects  of  sir  Stephen 
Evance,  a  bankrupt,  brings  his  bill  against  the  company,  to  oblige  him  to  suffer  him 
to  transfer  stock.  The  company  insist  that  sir  Stephen  Evance  was  their  banker, 
and  greatly  indebted  to  them ;  and  that  upon  the  clause  in  the  bankrupt's  act,  which 
directs  the  commissioners  to  state  the  account  between  mutual  dealers,  they  shall 
be  allowed  to  hold  the  stock,  and  account  only  for  the  balance,  if  any  shall  appear 
against  them.  And  of  this  opinion  was  the  court,  and  decreed  accordingly."  The 
appellant  admitted,  that  upon  the  first  view  of  this  case,  it  was  adverse  to  his  plea ; 
but  then  he  pretended  that  tUe  judgement  sustaining  the  Hudson's  Bay  company's 
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right  of  retention,  proceeded  upon  the  ground  of  a  bje-law,  enacted  hj  die  compai^ 
under  a  general  clause  in  the  corporate  act,  authorizing  the  conipanj'  to  make  bye- 
lavs.  To  the  respondents  it  appeared,  that  ih»  decision  proved,  in  th^  first  places 
that  there  is  nothing  in  the  erection  of  a  body  corporate  so  different  from  that  of 
a  private  partnership,  as  to  prevent  the  right  of  retention  by  bodies  corporate  oxer 
their  stock,  for  payment  of  the  debts  of  the  stockholders.  2dly,  It  proves  that  snefa 
a  bye-law,  as  that  made  by  the  royal  bank,  is  understood  to  be  perfectly  consistent 
with,  and  sufficiently  warranted  by,  the  general  clause  in  the  charter  of  a  corpora- 
tion, authorizing  them  to  make  bye-laws  which  are  not  repugnant,  but  a^eeable  to 
tlie  laws,  statutes,  and  customs  of  the  realm.  And  3dly,  It  proves  that  the  EngUib 
courts  have  given  effect  to  a  similar  bye-law  with  the  present,  upon  the  very  point 
of  retaining  the  stock  of  a  corporation  for  payment  of  money  owing  by  the  stock- 
holder to  the  corporation. 

The  other  case  which  the  appellant  quoted,  was  that  betwixt  the  assignee*  of  sir 
Justus  Beck  and  the  Royal  Exchange  insurance  c<Hnpany  in  1728  (Melioruedii  r. 
Royal  Excfi.  Comp.  1  Eq.  Ab.  8.  c.  8),  in  which,  he  said,  that  the  distinction  was 
drawn  by  [473]  the  English  court  betwixt  a  body  corporate  and  a  private  partoer- 
ship,  in  regard  to  the  power  of  retaining  the  stock  of  the  company  for  payment  of 
the  debts  due  to  the  company.  But  from  the  report  of  that  case  it  would  appew, 
that  there  were  no  grounds  for  the;  right  of  retention,  as  the  money,  which  bad 
been  lent  to  sir  Justus  Beck,  was  not  by  the  insurance  company  in  their  cor- 
porate capacity,  but  by  the  partners  of  that  company  for  tiieir  several  private 
and  individual  interests.  The  reporter  states,  That  "  the  court  held  this  was  not 
like  the  case  of  partnersliip ;  where,  if  any  of  th^  partners  borrowed  any  of  the 
partnership  money,  his  own  share  should  be  answerable  for  it,  and  he  should  not 
be  permitted  to  come  into  a  court  of  equity,  and  pray  an  account  of  his  share  of 
the  partnersliip  stock  and  effects,  without  making  satisfaction  for  the  debt  he  owed 
to  the  partnership ;  for  this  was  a  transaction  between  them  as  private  persons, 
and  on  a  mutual  credit  and  trust :  but  the  loan  of  the  £12,000,  in  the  present  case,  to 
sir  Justus,  was  not  in  their  corporate  capacity,  wherein  only  he  stood  related  to 
them  and  held  his  stock,  but  was  a  loan  by  them  as  private  person*,  for  which  th^ 
could  not)  stop  his  stock  u-hich  h-e  held  as  a  member  of  the  connpamy  in  their  cor- 
porate capacity."  Indeed,  it  inust  be  evident,  that  the  lending  of  money  cotild  not 
be  within  the  object  and  constitution  of  this  company  in  its  original  establishmeot, 
for  it  was  incorporated  as  an  assurance  company,  and  the  loan  obtained  by  one  of 
the  partners  or  stockholders  from  the  rest,  could  therefore  be  only  considered  m  s 
private  transaction  amongst  individuals,  and  not  falling  under  the  business  of  the 
establishment,  so  as  to  give  the  other  partners  a  right  to  plead  retention  or  cois- 
pensation  in  their  corporate  capacity. 

The  reasons  for  reversing  the  judgement  were  thus  shortly  stated  (W.  Grant,  W. 
Adam,  J.  Clerk)  in  the  printed  case  of  the  appellant : 

I.  The  bank  has  at  common  law  no  lien  or  right  of  retention  over  the  stock 
belonging  to  tlie  stockholders  for  debts  due  by  them  to  the  corporation. 

II.  Although  the  bank  has  a  general  power  of  making  bye-laws,  it  is  especialfy 
provided,  "  That  such  bye-laws  may  not  be  contrary  to  the  intent  and  meaning  of 
their  charter,  or  repugnant  to  the  laws  of  his  majestjr's  realm.''  But  the  byo-lav  in 
question,  by  which  the  bank  assume  the  pow«r  of  retaining  or  stopping  the  trans- 
fer of  stock  for  debts  due  by  the  stockholder  to  the  corporation,  is  repugnant  to  the 
bank's  own  charter,  and  to  the  nature  of  the  stock.  It  is  repugnant  to  the  general 
provisions  of  the  acts  of  parliament  and  chai-bers  establishing  that  company;  and 
the  repugnancy  is  strongly  confirmed  by  the  special  cases  excepted  in  the  charten  in 
which  a  transfer  of  the  stock  or  payment  of  the  dividends  may  be  stopped. 

III.  The  bye-law  was  little  known,  and  not  observed  in  practice :  and,  at  any  rate, 
the  former  practice  of  an  individual  company,  contrary  to  law,  will  not  audioriie 
the  continuance  of  such  illegal  practice  when  it  comes  to  be  objected  to. 

[474]  IV.  The  debt  is  due  to  the  bank  by  Bertram,  Gardner,  and  company.  The 
stock  in  question  belongs  to  Mr.  Eeir  individually. 

But  it  was  ORDERBD  and  adjudged,  That  tlie  appeal  be  dismissed,  and  that  tba 
interlocutors  complained  of,  be  affirmed.     (MSS.  Jour,  sub  ann.  1797.) 
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SHIPS. 

John  Jakieson  and  Co.,  Merchants. — Appellants ;  James  Laubik,  (Ship 
Owner), — Respondrnt  [lOth  November  1796]. 

[Me^'  Dig.  xiii.  459 ;  1  Scots  R.  R.  763.] 

By  the  custom  of  merchants,  the  demurrage  of  a  ship  ceasee  on  the  day  of 
her  sailing  from  the  port  of  her  lading :  and  if  a  ship  afterwards  puts  back  by 
contrary  winds  and  is  detained,  (by  frost  for  example),  the  same  is  considered 
as  a  easu«  fortuitut;  that  must  affect  the  owners  of  the  ship  and  not  the 
freighters  by  whom  she  was  hired :  and  it  seetns  to  make  so  difference  whatevei- 
might  have  been  the  previous  cause  of  her  detention,  or  to  whomsoever  it  was 
attributable.  The  owner  and  not  the  freighter  is,  in  such  case,  to  take  the 
coDBoquencee  of  any  neglect,  misapprehension,  or  ill  conduct  of  the  captain. 

Interlocxtors  of  Scotch  Court  of  Admiralty  and  Session  rbvkrsid. 

Intbrlocutor  of  the  Lord  Ordinary  affirmed. 

The  question  in  this  cause  arose  from  a  claim  for  freight,  demurrage,  and  damages, 
on  account  of  a  voyage  from  Leith  to  St.  Petersburgh,  performed  by  the  ship  Bell, 
freighted  by  the  appellants,  and  belonging  to  the  respondent. 

The  appellants  carried  on  a  considerable  trade  in  the  town  of  Leith  as  Baltic 
merchants  and  imported  large  quantities  of  tallow  from  Russia,  to  be  manufactured 
in  Scotland. 

At  different  times  the  appeUauts  had  given  conuuissions  to  Hugh  Atkins  and  son, 
of  London,  for  cargoes  of  this  commodity,  which  they  executed  by  means  of  a  branch  of 
their  house  established  in  Russia,  under  the  firm  of  Atkins,  E.  Rigail,  and  Co.  On 
the  I7th  of  April  1787,  Hugh  Atkins  and  son  wrote  a  letter  to  the  appellants  in  these 
words:  "  We  have  now  chiefly  to  inform  you,  that  our  house  in  St.  Petersburgh  has 
lately  made  a  purchase  of  a  quantity  of  Siberia  soap-tallow,  deliverable  the  beginning 
of  August,  at  33  Rs.  per  exchange,  money  down,  for  which  they  draw  on  us  9-20  ult. 
at  4  Id.  per  R.  exchange,  which  will  make  it  stand  much  cheaper  than  any  that  has  been 
done  since  the  beginning  of  tliis  season ;  and  as  we  observe  you  have  still  room  for  a 
considerable  quantity,  we  sliould  think  the  above  would  suit  you ;  in  which  case  we 
^all  immediately  wait  on  you.  You  will,  no  doubt,  be  acquainted  witli  the  quality 
of  thia  tallow,  which  is  much  superior  to  common  [476]  Millen,  and  nearly  equal  to 
candle-taUow."  To  this  letter  the  appellants  returned  an  answer  on  the  24th  April 
1787,  mentioning,  that  they  agreed  to  take  100  tons  of  this  tallow  at  the  price  fixed 
upon  it;  and  they  promised  to  put  Messrs.  Atkins  and  son  in  cash  for  the  same^ 
against  the  time  that  tlie  draught  from  the  St.  Petersburgh  lu>U8<^  for  Uie  prime  cost 
should  become  payable,  namely,  on  tiie  20tli  June  1787 ;  and  accordingly,  on  the  4th 
of  May,  the  appellants  remitted  to  Messrs.  Atkins  and  son  at  London,  bills  to  tlie 
amount  of  £3551  128.  6d.  to  enable  tlieui  to  answer  the  draught  of  tlieir  house  at  St. 
Petersburgh. 

That  no  mistake  might  arise  in  this  transaction,  tlie  appellants,  on  the  27th  of 
April,  wrote  a  letter  to  Atkins,  E.  Rigail,  and  Co.  of  St  Petersburgh,  in  these  words: 
"  We  accepted  100  tons  of  Siberia  tallow  from  your  London  house,  two  posts  ago,  of 
which  this  may  probably  be  the  first  advice."  And  to  this  letter  tliey  received  an 
answer,  dated  18th  May  0.  S.  1787,  in  tliese  terms:  "  Our  partners  had  informed  us 
of  your  having  accepted  of  100  tons  of  Siberia  tallow,  at  R.  33,  at  4  Id.  exchange,  which 
is,  no  doubt,  a  low  price     We  shall  expect  shipping  for  it  next  August." 

On  the  faith  of  tliis  bargain,  by  which  (as  the  appellants  insisted)  both  tlie  house 
at  London  and  that  at  St.  Petersburgh  stipulated  to  deliver  tlie  tallow  in  August,  the 
appellants,  in  the  beginning  of  July,  engaged  tlie  sliip  Bell,  John  Anderson  master, 
belonging  to  tlie  respondent,  to  sail  to  Cronstadt,  and  there  take  on  board  the  quantity 
of  tallow  which  the  appellants  had  purchased.  Upon  tliis  occasion  no  charter-party 
was  executed  between  the  appellants  and  the  respondent  for  the  use  of  the  vessel ;  but 
the  bargain  was  suffered  to  rest  entirely  upon  tlie  letter  of  instructions,  dated  5tli  July 
1787,  which  the  appellante  delivered  to  John  Anderson,  the  shipmaster,  conceived  in 
the  following  terms:   "You  will,  on  your  arrival  at  St.  Petersburgh,  deliver  our 
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inclosed  letter  to  Messrs.  Atkins,  E.  Rigail,  and  Co.  to  whom  we  addrees  your  ship  tha 
BeU.  They  will  ship  100  tons  of  tallow,  and  give  you  what  deals  and  battens  yoD  maj 
want  to  fill  up  your  ship.  You  have  a  provisional  order  to  Messrs.  G.  Soougal  and 
Co.  40  tons  of  iron  to  Messrs.  S.  and  R.  Anderson,  if  th^  can  ship  it  in  tima  Yon 
may  apply  to  Messrs.  Hill,  Cazalet,  and  Co.  to  whom  you  have  a  letter :  failing  them, 
you  may  make  inquiry  through  the  factory ;  and  if  you  can't  get  any,  youll  directlr 
load  without  it.  Observe,  you  must  he  clear  and  sail  before  the  1st  September  S.  S. 
as  the  premiums  of  insurance  advance  greatly  after  that  date.  About  this  we  wrote 
particularly  to  Messrs.  Atkins,  £.  Rigail,  and  Co^  and  we  hope  they  will  attend  to  it 
We  have  no  objection  to  ywur  taking  any  goods  on  freight  to  tlie  extent  of  50  «•  60 
tons ;  but  the  ship  must  not  be  detained  for  them :  and  with  respect  to  deals,  you  wiD 
be  at  great  pains  in  wracking  them." 

Of  the  same  date  with  the  letter  of  instructions,  the  appellants  wrote  to  Messrs. 
Atkins,  E.  Rigail,  and  Co.  of  St.  Petersburgh,  in  the  following  words:  "  Ttis  will  be 
delivered  to  you  by  captain  John  Anderson,  of  the  Bell,  who  comes  out  to  your  address 
to  load  [476]  for  our  account,  and  is  tlie  last  ship  we  send  this  season,  by  whom  you 
will  load  the  100  tons  of  Siberia  tallow  contracted  for,  and  fill  him  with  what  deals  lie 
may  want ;  about  these  we  gave  the  captain  directions.  He  has  a  provisional  order 
for  40  tons  of  iron  from  Messrs.  George  Scougal  and  Co.  for  Messrs.  Samuel  and 
Robert  Anderson ;  if  he  gets  it,  he  will  be  stiff  enough ;  but  if  he  is  disappointed,  be 
may  apply  to  Messrs.  Hill,  Cazalet,  and  Co. ;  failing  them,  to  any  other  house,  but  we 
can't  receive  any  iron  on  our  account  at  near  the  quoted  prices.  As  our  insurance 
advances  greatly  on  the  first  of  September,  and  again  on  the  15th  ditto  new  stvle, 
you  must  have  him  cleared  by  that  time.  To  tiiis  you  will  pay  particular  attention ; 
and  as  deals  are  a  bad  article  here,  we  wish  to  have  as  few  of  them  as  possible :  there- 
fore, wish  you  could  help  him  to  some  goods  on  freight.  What  money  captaia 
Anderson  wants,  you  may  supply  him  with,  taking  his  draughts  for  same  at  a  saving 
exchange.     For  reimbursement  of  charges,  etc.  draw  on  London  as  formerly  advised." 

Immediately  after  the  date  of  these  letters  the  vessel  proceeded  on  her  voyage,  and 
arrived  at  her  port  of  destination  on  or  about  the  22d  of  July ;  but  the  cargo  of  taDoT, 
which  is  brought  from  Siberia  to  the  sea-ports  by  floating  it  down  the  rivers,  was 
delayed  by  the  dryness  of  summer  1787  in  these  climates,  and  did  not  arrive  at  Crou- 
stadt  till  the  beginning  of  October. 

In  the  mean  time  a  variety  of  correspondence  took  place  between  Anderson  the 
master  of  the  Bell,  and  Atkins,  E.  Rigail,  and  Co.  relative  to  this  delay.  Anderson, 
adverting  to  the  terms  of  his  letter  of  instructions,  to  be  clear  by  the  Ist  of  September 
N.  S.  on  the  19th  of  August  O.  S.  took  a  protest  against  AtJkins,  E.  Rigail,  and  Co. 
declaring,  "  That  his  lie-days  by  his  letter  of  affreightment  were  expired,  and  that 
before  the  Ist  of  September  N.  S.  he  might  have  been  fully  loaded  ;  and  that  at  this 
date,  as  he  had  not  yet  got  his  cargo,  he  required  me,  the  said  notary,  to  go  to  Messrs. 
Atkins,  E.  Rigail,  and  Co.  the  shippers  thereof,  and  to  ask  them  why  he  had  not  yet  got 
his  loading?  And  thereupon  I  went  to  the  aforesaid  Messrs.  Atkins,  E.  Rigail,  and  Co. 
and  asked  tliem  the  same  question  ;  to  which  they  answered  me,  the  said  notary,  that 
tlie  goods  for  captain  Anderson  were  not  yet  arrived.  Whereupon  I,  notary  puMic. 
have  protested  for  all  charges,  damage,  and  detention,  tiiat  may  arise,  that  the  same 
may  be  recovered  according  to  justice."  Anderson,  however,  still  continued  with  the 
vessel  at  Cronstadt,  wnere  the  whole  of  the  cargo  of  tallow  did  not 
arrive  till  die  12th  of  October  0.  S. ;  after  which  he  loaded  hii 
vessel  with  all  expedition,  and  on  the  16th  O.  S.  he  was  loaded,  had 
received  the  necessary  papers,  and  was  ready  for  sea^  After  the  Befl  was 
cleared  out,  she  set  sail  from  Cronstadt;  but,  after  being  at  sea  several  days, 
she  returned  to  that  port,  having  met  with  contrary  winds  (as  Anderson  and  several  of 
the  ship's  company  afterwards  deponed  in  this  action) ;  after  which  the  frost  setting 
in  that  season  much  earlier  than  usual,  she  was  frozen  up  for  the  winter,  and  was 
thereby  detained  till  the  montli  of  May  1788,  so  that  she  did  not  arrive  [477]  at  L«tli 
till  the  beginning  of  June  thereafter.  A  number  of  vessels  which  were  cleared  out 
from  Cronstadt  after  the  16th  of  October  0.  S.  one  upon  the  17tli  and  several  upoa 
the  25th  and  26th  of  that  month,  arrived  in  safety  at  their  destined  ports. 

By  the  wintering  of  the  Bell  at  Cronstadt  the  appellants  suffered  a  very  heavy  l(w 
on  the  cargo,  to  the  amount  of  no  lees  than  £1200  sterling.     But  independent  of  this- 
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the  respondent  brought  a  claim  against  the  appellants  for  demurrage  during  the  wh(Je 
time  the  ship  lay  at  Cronstadt ;  not  only  till  the  day  the  cargo  was  put  on  board  and 
she  was  furnished  with  her  passes,  but  for  the  whole  period  that  she  afterwards  re- 
mained at  Cronstadt  after  she  had  set  sail  from  that  port,  and  had  put  back  by  con- 
trary winds,  being  at  the  rate  of  £S  per  diem  for  the  time  the  vessel  was  detained 
tHer  the  1st  of  S^tember  till  her  arrival  in  the  port  of  Leith.  And  the  respondent 
further  craved  to  be  relieved  of  a.  claim  made  against  him  by  Messrs.  Anderson  and 
Gundel,  merchants  in  Leith,  for  damage  sustained  by  them  through  the  detention  of 
goods  shipped  on  board  of  his  vessel. 

These  claims  were  not  at  first  founded  upon  the  footing  of  the  Bell  being  a  char- 
tered ship,  that  is  to  say,  a  ship  obliged  to  wait  for  the  cargo  till  it  should  be  delivered, 
in  which  case  a  demand  would  have  been  made  for  so  much  per  month  during  the  whcJe 
time  that  tlie  ship  was  upon  the  voyage ;  but  a  charge  was  made,  in  the  first  place,  for 
the  usual  freight  that  was  paid  for  vessds  from  Leith  to  Cronstadt  that  season,  and 
afterwards  fw  demurrage,  at  the  rate  before  mentioned  of  £3  per  diem.  The  rate  of 
freight  had  been  amicably  settled  between  the  parties  after  the  vessel  returned  to 
Leith  ;  and,  by  an  account  fitted  between  them  on  that  head,  it  was  agreed,  that  after 
deducting  £109  3s.  3d.  paid  to  Anderson  the  master,  there  remained  due  by  the 
appellants  for  freight  a  balance  of  £126  3s.  8d.  sterling. 

The  appellants  refusing  to  pay  the  demurrage,  and  to  rdieve  the  respondent  from 
the  claim  of  Messrs  Anderson  and  Cundel,  as  craved  by  him ;  the  respondent  brought 
an  action  against  them  before  the  court  of  session  in  Scotiand ;  and  his  libel  con- 
cluded, that  the  appellants  should  be  decerned  to  make  payment  to  him  of  the  sum  of 
£235  7s.  lOd.  sterling,  as  the  freight  of  the  said  vessel ;  2d,  Of  the  sum  of  £800 
sterling,  for  demurrage  or  detention  of  her,  with  interest  from  the  8th  day  of  June 
1788,  deducting  £109  3s.  3d.  paid  on  the  16th  of  February  1787  in  part  of  freight: 
3d,  To  be  relieved  of  the  claim  made  by  Anderson  and  Cundel  of  Leith,  for  damage 
sustained  by  ttiem  through  the  want  of  goods  shipped  on  board  the  said  vessel ;  or  to 
pay  the  respondent  the  sum  of  £100  sterling  and  interest,  im  order  that  he  might 
relieve  himself  from  that  claim:  And  lastly,  to  mate  payment  of  the  sum  of  £100 
sterling  of  expences  of  process. 

The  respondent  stated,  as  the  ground  of  his  action,  that  it  had  been  owing  to  Messrs. 
Atkins,  £.  Rigail,  and  Co.  the  correspondents  of  the  appellants,  that  the  vessel  had  not 
been  loaded  in  time  to  make  out  her  voyage. 

[478]  The  defence  which  the  appellants  stated  against  this  action  was  two-fold : 
1st,  That  the  shipmaster,  being  bound  by  his  instructions  to  wait  on  longer  for  the 
cargo  than  the  1st  of  September,  was  entitled,  and  even  bound,  to  have  set  off  on  his 
homeward  voyage,  if  he  had  thought  proper  on  that  day,  after  t&kiag  his  protest 
ag&inst  Atkins,  £.  Rigail,  and  Co.  that  his  cargo  was  not  ddivered  to  him  in  terms 
of  the  letters  of  instruction  ;  or,  at  least,  2dly,  That  if  he  thought  proper  to  remain 
longer,  he  could  only  claim  demurrage  in  the  same  way  tiiat  any  other  shipmaster 
was  entitled  to  do.  And  the  appellants  offered  to  prove,  that,  in  the  univerral  sense 
and  understanding  of  merchants,  the  claim  for  demurrage  must  be  at  an  end  as  soon 
as  the  cargo  is  put  on  board  ship,  and  the  vessel  cleared  for  sailing ;  and  though  an 
accident  should  happen  to  the  vessel  the  very  next  day  after  she  was  tlius  cleared,  by 
which  she  might  be  detained  for  months,  or  even  for  years,  no  further  claim  could  lie 
against  the  freighters.  The  appellants  moreover  stated,  that,  if  there  could  be  any 
doubt  upon  this  head,  it  was  fixed  and  established  in  mercantile  law,  that,  from  the 
time  a  vessel  sailed  after  her  detention,  the  claim  of  demurrage  must  in  all  events 
cease ;  because,  though  she  was  afterwards  obliged  to  put  back  by  contrary  winds,  and 
detained  till  either  a  frost  set  in,  or  some  other  accident  happened,  by  which  she  was 
prevented  from  completing  her  voyage  in  a  particular  season,  this  was  a  casw  for- 
tuiUts,  which  must  fall  on  the  owners  of  the  vessel,  and  not  upon  the  freighters,  in 
whoee  service  she  then  happened  to  be  employed. 

After  sundry  steps  taken  in  this  cause  before  the  lord  Dreghom,  ordinary,  a 
proof  was  allowed  by  his  lordship  to  both  parties,  of  their  respective  averments.  On 
the  part  of  the  respondent,  various  letters,  etc.  that  passed  between  Anderson  the 
shipiiiaster,  and  Atkins,  E.  Rigail,  and  Co.,  and  between  Anderson  and  the  respondent, 
and  other  materials,  were  produced ;  and  Anderson  himself  was  examined  upon  oatli 
rdative  to  the  transactions  which  Happened  between  him  and  Atkins,  £.  Rigail,  and 
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Co.,  and  tte  consequent  wintering  of  his  ship  at  Cronstadt.  Several  of  his  ship's  eooi- 
pany  were  also  examined  on  tlie  same  points.  The  appellants  afterwards  admitted 
some  of  the  facts,  which  the  respondent  sprait  much  time  in  proving. 

On  the  part  of  the  appellants,  the  correspondence  with  Atkins  and  Son,  of  Londos, 
relative  to  the  original  purchase  of  tallow,  the  letter  of  advice  to  Atkins,  E.  Rigmil, 
and  Co.  St.  Petersburgh,  and  subsequent  correepondence  between  tlie  appeUanti  aad 
the  houses  of  Atkins  and  Son,  and  Atkins,  E.  Rigail,  and  Co.,  and  other  documentB, 
were  produced,  and  a  proof  was  taken  in  Russia,  and  afterwards  in  London.  A 
commission  was  sent  out  to  two  eminent  merchants  in  St.  Petersburgh,  one  named  bj 
each  of  the  parties,  who,  having  called  before  them  four  other  merchants  of  great 
character,  knowledge,  and  experience  in  matters  of  this  kind,  reduced  their  d^xMi- 
tions  into  the  shape  of  a  report,  which  was  confirmed  upon  oath  before  John  Cayfcy, 
esq.  the  British  consul  in  Russia. — This  report  is  in  the  following  words  : 

[479]  "  That  if  ships  are  cleared  at  Cronstadt  by  the  17th  day  of  October  <dd  styb, 
they  consider  them  in  general  as  ready  in  good  time  to  get  away  that  season  :  Thai 
they  conceive  the  demwrrage  of  a  ship  to  cease  on  the  day  of  her  sailing  from  the  pert 
at  which  she  has  been  loaded :  That  ships  are  frequently  detained  at  Cronstadt  mole 
later  than  the  end  of  October  0.  S.  and  yet  make  good  their  voyages  that  aeaaon  :  Tiaa. 
a  ship  cannot  sail  after  the  expiration  of  her  lie-days  there,  without  passes  from  the 
custom-house  and  admiralty  at  St.  Petersburgh :  That  such  passes  are  generally,  if 
not  always,  procured  by  the  person  or  persons  to  whom  the  ship  is  consigned:  And 
tliat,  to  the  following  question  put  to  tlie  witnesses  by  the  commissioners, '  If  a  resael 
is  cleared,  and  her  papers  delivered  while  tlie  navigation  at  Cronstadt  is  c^pen,  is  it 
not  the  practice  of  merchants  to  consider  her  claim  for  demurrage  as  at  an  end  frmn 
tliat  time,  even  although  contrary  winds  may  detain  her  till  the  frost  sets  in,  so  as  to 
prevent  her  from  sailing  that  season  V  they  answered,  that  it  was  of  too  extensive  a 
nature  for  them  to  give  a  specific  opinion  on  it." 

The  proof  taken  in  London  contained  the  depositions  of  several  merchant^  and 
ship-owners,  themselves  engaged  in  the  Russia  trade ;  and  some  of  whom  had  veaseb 
detained  at  Cronstadt  that  very  winter  1787-8,  by  the  accident  of  the  frost  setting  in 
that  season  several  weeks  earlier  than  usual.  These  gentlemen  were  unanimous  in 
delivering  their  opinions,  and  establishing  the  rule  of  mercantile  law,  that  no  daim 
of  demurrage  lies  after  the  moment  the  papers  are  delivered ;  insomuch  that  they 
w;ould  not  have  claimed  demurrage  for  their  own  vessels,  if  they  had  been  cleared  and 
ready  for  sailing  before  the  frost  actually  set  in,  even  though  the  vessel  should  ba 
frozen  up  the  very  next  day. — The  following  was  the  stat^uent  of  this  evidence. 

Ralph  Keddey,  merchant  and  ship-owner  in  London,  depones,  "  That  it  is  his 
opinion,  and  he  believes  it  to  be  the  general  opinion  and  understanding  ajnong  mer- 
chants and  ship-owners  in  London,  that  the  claim  for  demurrage  upon  a  ship  ceases 
from  the  day  she  is  cleared  out,  amd  is  ready  for  sailing.  That  if  a  ship  is  cleued  out, 
and  actually  sails  and  proceeds  upon  her  voyage,  but  is  afterwards  put  batdc  to  the  same 
or  any  other  port,  and  is  there  detained  by  contrary  winds  or  frost,  depones,  that  is 
such  a  case  it  is  his  opinion  and  belief,  and  he  believes  it  to  be  the  general  <^inicMt  of 
merchants  and  ship-owners  in  London,  that  no  claim  for  demurrage  would  lie  om 
account  of  such  detention.  Depones,  that  the  deponent  had  two  ships  of  his  own 
which  wintered  in  tlie  year  1787  and  1788  at  Cronstadt,  vie.  tlie  Favourite  captain 
John  White,  and  the  Thomas,  captain  James  Fletcher,  which  last-menticmed  ship  had 
actually  sailed  and  put  back  again ;  and  the  deponent  was  greatly  out  of  humour  with 
the  said  captain  James  Fletcher  for  his  conduct  on  this  occasion,  as  he  is  convinced 
his  wintering  there  was  owing  solely  to  his  indolence  and  neglect.  And  being  further 
interrogated,  depones,  tliat  when  a  ship  has  cleared  out,  and  has  her  dispatches  for 
sailing  before  she  [480]  is  actually  frozen,  no  claim  for  demwrage  will  in  mch  ease  lie, 
although  the  ship  should  be  actually  frozen  up  the  very. next  day." 

Samuel  Marshall,  captain  of  tlie  ship  Expedition  of  London,  depones,  "  That  ke 
entirely  concurs  in  opinion  with  the  preceding  witness,  that  t/i-e  claim  for  denvarrnge 
on  a  ship  ceases  from  the  day  sfie  is  cleared  out  and  ready  for  sailing;  and  that  if  a 
ship  is  cleared  out,  and  actually  sails  and  proceeds  on  her  voyage,  but  is  afterwards 
put  back  to  the  same  or  any  other  port,  and  is  there  detained  by  contrary  winds  or 
frost,  that  in  such  case  no  claim,  for  demurrage  can  lit  by  reason  of  such  detention.'' 
This  witness  further  deposed,  that  he  was  at  Cronstadt  in  October  1787 ;  that  he  sailed 
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from  that  port  on  the  26(A.  day  of  that  month,  old  ityle  (no  lees  than  ten  days  after 
the  ship  Bell  was  cleared) ;  that  he  got  home  to  the  port  of  London  that  season,  as  sis 
or  eight  other  vessels,  which  he  specifies,  likewise  did ;  and  that  the  ship  Bell  was 
actu^y  in  company  with  him  for  several  days,  but  that  she  put  back  and  he  pro- 
ceeded. 

George  Abel,  merchant  in  London,  depcmes,  "  That  he  coincides,  in  all  respects, 
with  the  two  preceding  witnesses  in  opinion,  and  believes  it  also  to  be  the  opinion  of 
every  merchant  and  ship-owner  in  London,  that  the  claim  for  demurrage  on  a  diip 
from  the  very  day  she  is  cleared  out,  and  is  ready  for  sailing,  entirely  ceases;  and 
that  if  a  ship  is  once  cleared  out,  and  actually  sails  and  proceeds  on  her  voyage,  but 
is  afterwards  forced  back  to  the  same  or  any  other  port,  and  is  there  detained  by 
contrary  winds  or  frost,  no  claim  for  decnurrage  can  or  will  in  such  case  lie  by  reason 
or  on  account  of  such  detention." 

William  Porter  of  London,  merchant,  depones,  "  That  he  is  of  the  same  opinion 
with  Mr.  Abel,  and  believes  it  to  be  the  opinion  of  every  merchant  and  ship-owner  in 
London." 

George  Lyon  of  London,  merchant,  depones,  "  That  he  concurs  in  opinion  with  the 
two  preceding  witnesses,  and  brieves  that  merchants  and  ship-owners  of  London,  in 
general,  are  of  the  same  way  of  thinking." 

George  Brown  of  London,  ship-broker,  depones,  "  That  in  his  line  of  business,  as  a 
^ip-broker  particularly  connected  with  the  Baltic  trade,  he  has  occasion  to  be  well 
acquainted  with  the  custom  of  merchants  and  ship-owners  with  respect  to  demurrage, 
and  the  cases  wherein  it  is  allowed,  and  from  his  knowledge  thereof,  the  deponent  is  of 
opinion  that,  whenever  a  ship  haa  actually  sailed,  the  claim  for  demurrage  ceases,  even 
although  the  ship  should  in  the  course  of  tlie  same  day  be  forced  back  into  port  by 
contrary  winds,  and  there  detained  by  forst  or  otherwise  howstfever." 

John  Jacob  Hertel  of  London,  merchant,  drones,  "  That  he  has  made  particular 
inquiries  at  the  owners,  captains,  and  merchants  concerned  in  tlie  following  ships, 
viz.  the  JamoMM,  Thomas  Metcalf ;  Friendship,  George  Wintringham ;  Harvwny, 
Thomas  Blades ;  Raikes,  Robert  Jordan ;  Berwick,  David  Duncan ;  Eagle,  Anthony 
Yates ;  Harmony,  Michael  Heavisides ;  and  the  Diana,  Thomas  Megget ;  which  ships 
wintered  at  Cronstadt  in  the  year  1787  [481]  and  1788,  whether  any  demurrage  was 
claimed  or  paid  on  account  of  such  ships  so  wintering,  and  being  detained  during  the 
said  winters  1787  and  1788;  and  he  has  been  informed  that  no  demurrage  was 
claimed  or  paid  on  account  of  such  wintering  and  detention :  And  depones,  tliat  he 
verily  bdievee  no  demurrage  was  claimed  or  paid  for  the  wintering  or  detention  of 
such  ships  as  aforesaid,  and  thinks  that  if  any  such  claim  had  been  made,  he  must  have 
heard  of  it,  as  he  is  acquainted  with  almost  all  the  captains  of  said  ships,  or  merchants 
to  whom  they  come." 

The  proof  botti  of  the  appellants  and  respondent  was  reported  to  the  lord  Dreghorn, 
ordinary,  and  the  import  tiiereof  debated  before  his  lordship ;  but  before  any  inter- 
locutor was  pronounced  in  the  cause,  the  clerk  of  the  high  court  of  admiralty  in  Scot- 
land appeared  before  the  lord  ordinary,  and  protested,  that  as  this  was  a  maritime 
cause,  it  ought  to  have  originated  in  the  said  court  of  admiralty.  All  parties  being 
satisfied,  that  the  law  was  as  stated  in  this  protest,  the  original  action  before  tlie  court 
of  session  was  discontinued,  and  a  new  one  was  commenced  at  the  respondent's 
instance  against  the  appellants  before  the  high  court  of  admiralty. 

The  libel  and  defences  in  this  new  action  were  similar  to  those  in  the  former  one ; 
and  it  was  agreed  upon  between  the  agents  for  the  pursuer  and  defenders  in  this 
action,  that  the  proof  taken  by  authority  of  the  court  of  session  should  be  held  of 
equal  validity  as  if  it  had  been  taken  by  commissioners  from  the  court  of  admiralty. 
It  was  accordingly  received  by  the  judge  admiral  in  terms  of  this  agreement,  and  made 
part  of  the  proceedings  before  him ;  and  after  sundry  steps  of  process,  the  judge  of  the 
high  court  of  admiralty,  on  the  13th  of  May  1791,  pronounced  the  following  inter- 
locutor :  "  Finds,  that  the  extraordinary  detention  of  the  vessd  in  question  at  Cron- 
stadt, and  which  ultimately  occasioned  her  detention  there  as  libelled,  arose  ex  culpa 
of  Atjcins,  E.  Rigail,  and  Co.,  for  whom  the  defenders  (appellants)  were  answerable; 
and  therefore  finds  tiie  pursuer  entitled  to  the  damages  he  thereby  sustained,  and 
allows  the  defenders  (appellants)  to  see  and  object  to  the  account  of  these  damages." 

The  appellants  meaning  to  object  to  the  principles  on  which  this  judgement  pro- 
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ceeded,  did  not  think  it  neceeaarj  to  enter  into  a  litigation  on  the  qwinimi  ol 
damages;  and  the  judge  admiral  accordingly,  on  the  22d  of  January  1792,  decerned 
in  terms  of  tiie  libel. 

This  judgement  was  afterwards  brought  under  the  review  of  the  court  of  eenioi 
bj  a  bill  of  suspension,  and  parties  were  heard  singly  upon  the  question,  How  Iti 
demurrage  or  damages  were  or  were  not  due,  without  entering  into.the  extent  of  thnnt 
The  lord  justice  clerk,  ordinary,  before  whom  the  cause  came  to  be  heard,  on  tiieSlst 
February  1792,  pronounced  the  following  interlocutor :  "  Finds,  that  by  the  origiml 
bargain  of  affreightment  the  ship  ought  to  have  been  loaded  and  ready  for  sailing  br 
or  about  the  first  of  September :  Finds,  that  it  was  by  desire  of  A&ins,  E.  [482]  Sigtil, 
and  Co.  that  the  ship  was  detained  beyond  that  time :  Finds,  that  it  was  not  owing  to 
any  fault  of  the  master's,  but  to  contrary  winds  and  the  frost  setting  in,  that  the  ship 
did  not  make  out  her  voyage ;  and  that  if  the  ship  had  sailed  by  the  Ist  of  September, 
or  soon  after,  it  is  presumable  the  disasters  by  which  she  was  detained  through  the 
winter  would  not  have  happened ;  and  that  therefore  any  damage  thence  arising  mint 
fall  upon  the  suspenders :  And  therefore,  upon  the  whole,  finds  the  letters  orderir 
proceeded ;  and  decerns." 

This  interlocutor  the  appellanta  submitted  to  the  lord  ordinary's  review  in  two 
short  representations,  which  were  refused  upon  the  7th  of  March  aad  25fh  May  1791 
But  the  appellants,  however,  made  another  representation  to  the  lord  ordinsrj;  ind 
his  lordship,  on  th&  11th  December  1792,  pronounced  the  following  interlocutor: 
"  Having  considered  this  representation,  with  answers,  in  respect  of  the  depoeitiMtt 
of  sundry  merchants  and  shipmasters,  who  give  it  as  their  opinion,  tfiat  tkii  it- 
murrage  of  a  ship  ceases  on  the  day  of  her  sailing  from,  the  -port  of  her  loading,  aai 
t/iat  if  a  ship  should  thereafter  he  put  hack  hy  contrary  winds,  and  detained  by  At 
frost  setting  in,  the  same  is  considered  as  a  casus  fortuitus  that  must  affect  the  ovmen, 
and  that  no  opinions  to  the  contrary  appear  from  the  proof ;  alters  the  forma-  inter- 
locutor, and  finds  that  the  charge  is  not  entitled  to  demurrage  after  the  39th  of 
October  1787  j  and  appoints  parties  to  be  ready  to  debate  on  the  exteint  of  the  damage 
or  demurrage,  claimable  upon  the  suspenders  on  account  of  the  detention  prior  to  t^ 
period." 

Against  this  interlocutor,  the  respondent  presented  a  long  reclaiming  petition  t* 
the  whole  court,  which  being  followed  with  answers  on  the  part  of  the  appellants,  the 
court,  on  the  16th  January'  1794,  pronounced  the  following  interlocutor:  "  Thelordi 
having  advised  this  petition,  with  the  answers :  Find,  that  the  opinion  of  merchastg 
founded  upon  by  respondents  does  not  apply  to  this  cause :  Find,  that,  by  the  original 
bargain  of  affreightment,  the  ship  ought  to  have  been  loaded  and  ready  for  sailing  on 
or  about  the  1st  of  September:  Find,  tiiat  it  was  by  desire  of  Atkins,  £.  Rigail.  u' 
Co.  that  the  ship  was  detained  beyond  that  time :  Find,  that  it  was  not  owing  to  any 
fault  of  the  master,  but  to  contrary  winds  and  the  frost  setting  in,  that  the  ship  did 
not  make  out  her  voyage ;  and  that  if  the  ship  had  sailed  by  the  Ist  of  September, or 
soon  after,  it  is  presumable  the  disasters  by  which  she  was  detained  tlirough  thewinttr 
would  not  have  happened ;  and  that  therfore  any  damage  thence  arising  must  fall 
upon  the  suspenders :  And  therefore,  upon  the  whole,  find  the  letters  orderly  pro- 
ceeded ;  and  decern  and  remit  to  the  lord  ordinary  to  proceed  accordingly." 

The  appellants,  conceiving  themselves  to  be  aggrieved  by  the  interlocutors  of  the 
judge  admiral  of  the  13th  of  May  1791,  and  22d  of  January  1792,  by  the  interiocuton 
of  the  lord  ordinary  of  the  21st  of  February,  7th  of  March,  and  25th  of  May  1792,  and 
by  [483]  the  interlocutor  of  the  whole  court  of  the  16tli  of  January  1794,  appealed 
therefrom.  The  respondents  assigned  (J.  Scott,  R.  Dundas,  G.  Fergusson)  the  Met- 
ing reasons  for  their  affirmance : 

I.  That,  by  the  original  bargain  of  affreightment,  the  ship  ought  to  hare  ben 
loaded  and  ready  for  sailing  on  or  about  the  1st  of  September. 

II.  That  it  was  by  the  desire  of  Atkins,  E.  Rigail,  and  Co.  that  the  ehip  *» 
detained  beyond  that  time.  [Of  this  t/tere  was  strong  evidence;  and  also  a  swfic*'* 
induced  that  they  had  been  negligent  in  loading  the  ship.^ 

III.  That  it  was  not  owing  to  any  fault  of  the  master,  but  to  contrary  windi  and 
the  frost  setting  in,  that  the  ship  did  not  make  out  her  voyage. 

IV.  That  if  the  ship  had  sailed  by  the  Ist  of  September,  or  soon  thereafter,  it  ii 
presumable  the  disasters,  by  which  ^ib  was  detained  through  the  winter,  would  not 
have  happened. 
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From  all  which  it  follows,  in  the  Itut  place,  that  all  damage  thence  arising  must 
fall  upon  the  appellants. 

On  the  part  of  the  appeUants  it  was  contuided  (J.  Adair,  W.  Adam),  that  these 
interlocutors  ought  to  be  reversed. 

I.  Because  by  the  letter  of  affreightment  delivered  to  the  shipmaster,  which  was 
the  basis  of  the  contract  between  the  appellant  and  respondent,  he  was  not  bound  to 
vait  longer  for  the  cargo  from  the  foreign  merchants  than  the  Ist  of  September  N.  S. 
but  he  was  expressly  ordered  to  observe  that  h«  mtut  he  dear  and  sail  before  that  day. 
Lest  he  should  not  be  able  to  get  the  cargo  of  tallow,  he  is  by  his  instructions  allowed 
to  load  his  ship  with  other  goods,  and  to  execute  orders  for  other  merchants ;  but  it  is 
still  expressly  mentioned,  tiiat  "  the  ship  must  not  be  detained  for  them."  And  the 
shipmaster  was  fully  sensible  that,  upon  the  cargo  not  being  ready  to  be  shipped  in 
proper  time,  he  had  it  in  his  power  to  return  immediately  after  the  said  1st  of  Sep- 
tember; accordingly  in  his  protest,  taken  upon  the  30th  of  August  1787,  he  declares, 
"  titat  hi*  lie-days  by  his  letter  of  afreightment  were  expired."  After  this  the  ship- 
master might  either  have  returned  home  raipty,  or  have  advertised  the  ship  as  a 
general  one,  ready  to  take  on  board  goods  for  freight,  and  to  have  returned  home  with 
these  goods  as  soon  as  he  found  it  convenient. 

To  the  objection  contained  in  the  first  reason  assigned  by  the  respondents,  it  was 
answered:  That  the  same  instrument  which  gives  rise  to  this  objection,  gives  positive 
instructions  to  the  captain  to  sail  on  a  particular  day,  without  leaving  any  tbing  to 
his  discretion.  These  instructions  he  was  bound  to  obey ;  and  if  either  from  negli- 
gence or  wilfulness,  or  a  mistaken  idea  of  the  interest  of  the  freighters,  he  ddayed 
beyond  that  time,  the  freighters  ought  not  to  suffer.  If  the  captain  could  at  any  time 
be  considered  as  their  agent,  so  as  to  make  them  responsible  for  his  acts,  that  agency 
ceased  at  the  period  affixed  for  his  sailing.  The  captain  is  appointed  l^  the  ship- 
owner ;  ajid  if  he  does  any  thing  to  his  pre-[484]-judice,  especifiUy  if  what  he  does  be 
contrary  to  his  instructions,  and  not  within  the  contract  of  affreightment,  the  owner 
cannot  have  recourse  for  indemnification  against  the  freighters,  but  must  stand  to 
any  loss  which  may  accrue  from  the  negligence,  the  wilfulness,  or  mistake  of  his 
captain. 

II.  But,  if  the  shipmaster  thought  proper  to  remain  after  the  expiration  of  the  time 
limited  in  his  letter  of  instructions,  he  could  only  claim  demurrage,  according  to  the 
custom  of  merchants  in  similar  cases.  And  the  appellants  do  humbly  contend,  that 
the  witnesses  adduced  by  them  do  clearly  and  irrefragably  establish  the  law  and  the 
practice  of  merchants  to  be,  that  demurrage  ceases,  either  from  the  day  that  the  ship 
it  cleared  and  ready  for  sailing,  or,  at  least,  that  when  a  ship  has  once  sailed,  all  elaim 
for  demurrage  is  totally  at  an  end;  and  this  without  distinction,  however  the  detention 
of  the  vessel  may  have  been  occasioned.  In  the  case  in  question,  tlie  vessel  did  actually 
sail  from  Cronstadt  on  the  homeward  voyage ;  and  the  appellants  contend,  therefore, 
that  the  demurrage  should  cease  either  from  the  day  on  which  the  vessel  had  received 
the  necessary  passes,  and  was  cleared  out  and  ready  to  sail,  or  from  the  day  on  which 
she  actually  did  sail. 

To  the  objections  contained  in  the  third  and  fourth  reasons  of  the  respondent,  viz. 
"  That  it  was  not  owing  to  any  fault  in  the  master,  but  to  contrary  winds  and  to  the 
frost  setting  in,  that  tlie  ship  did  not  make  out  her  voyage,  which  disasters  would  not 
have  happened  if  the  ship  had  sailed  early  in  September:"  It  was  answered.  That  the 
evidence  of  usage  is  clear  and  decisive  against  this  position,  and  is  corroborated  by 
the  conduct  of  the  English  ship-owners,  who,  in  the  same  winter,  had  ships  detained 
by  frost  in  the  port  of  Cronstadt,  but  who,  nevertheless,  made  no  demand  for  de- 
murrage or  detention,  while  the  appellant  has  been  unable  to  prove  a  contrary  usage. 
The  ship's  not  sailing  in  September  was  the  fault  of  the  master,  who  disobeyed  Sie 
positive  instructions  of  the  appellants. 

III.  The  evidence  of  usage  by  llie  merchants,  who  were  examined  in  the  presence 
of  the  agents,  and  at  the  instance  of  both  parties,  is  decidedly  applicable  to  the  present 
case.  It  is  a  question  to  which  such  evidence  directly  applies,  and  as  such,  is  to  be 
decided  upon  by  the  testimony  of  persons  who  are  acquainted  with  that  usage. 

To  the  objection  of  the  respondent,  "  That  it  was  by  the  desire  of  Atkins,  E.  Rigail, 
and  Co.  that  the  ship  was  detained,  and  that  that  circumstance  took  it  out  of  the 
common  case,  by  making  the  shipmaster  subservient  to  the  orders  of  Atkins,  E.  Rigail, 
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and  Co.  who  are  to  be  considered  as  the  agents  of  the  appellants ;"  it  vu  aiuvend, 
lat.  That  Atkins,  E.  Kigail,  and  Co.  were  not  the  agents  of  the  appeUants;  they  wm 
merely  the  nteixhantB  and  shippers  of  goods.  2dl7.  The  positive  instructions  of 
the  appellants  to  tlie  captain  took  away  any  implied  or  supposed  agency  upon  the  put 
of  Atkins,  E.  Rigail,  and  Co.  if  any  such  could  be  raised  by  [486]  implication.  Sdlr. 
The  agency  of  those  merchants  does  not  vary  the  case,  nor  take  it  out  of  a  caae  of 
mercantile  dealing,  to  which  eridence  of  usage  is  applicable.  Because  the  ship  hid 
actuaUy  cleared  out  and  sailed  in  October,  and  the  moment  she  did  so,  whatever  m^kt 
have  been  the  catue  of  her  original  detention,  the  ship-owner  became  liable  foreror 
risk ;  and  the  freighters  ceased  to  remain  any  longer  liable  for  demurrage  or 
detention. 

IV.  It  was  insisted  that  when  there  is  such  clear  evidence  of  a  practice  in  England, 
founded  upon  what  results  from  the  very  nature  of  the  contract,  and  supported  br 
reason  and  justice,  it  would  be  of  very  bad  consequence  to  establish  a  contrstrnile 
in  Scotland,  especially  in  a  case  where  the  question  is  perfectly  open,  having  nnn 
been,  in  any  thape,  under  the  cognizance  of  a  court  in  Scotland  before  thit  ptricd. 
So  much  has  the  couil  of  session  and  the  house  of  peers  been  inclined  in  other  ca^ts 
to  preserve  an  uniformity  in  the  decisions  in  mercantile  queetions  between  thetio 
countries,  that  in  several  instances,  and  particularly  in  a  late  case,  with  regard  to 
the  hypothec  on  ships  for  fumi^ings  at  a  home  port,  (Wood  and  Co.  v.  Han^to"^ 
decided  on  appeal,  15th  June  1789,)  a  variety  of  opinions,  cited  from  foreign 
authorities,  were  not  only  disregardetd,  but  erven  former  decisions  of  the  court  o( 
session,  and  the  authority  of  the  law  writers  of  Scotland,  were  passed  over,  that  the 
law  and  practice  of  England  might  be  adopted,  and  the  desirable  object  of  assimilating 
the  commercial  law  of  the  two  countries  obtained. 

V.  In  fine,  it  was  submitted  that  every  consideration  on  the  head  of  equity  and 
geueral  expediency  was  also  on  the  side  of  tlie  appellants ;  and  so  far  as  tlie  cnn- 
siderations  of  favour,  arising  from  the  situations  of  parties,  mutually  striring  di 
damno  evitando,  could  operate,  tiiey  were  all  on  the  side  of  the  appellantB.  While  the 
foreign  merchants  and  the  shipmaster  mutually  criminated  each  other  for  haring 
occasioned  the  damage,  it  was  admitted  on  all  hands,  that  the  appellants  were  free 
from  every  degree  of  blame.  While  the  appellants,  living  in  Britain,  could  neither 
know  the  situation  of  th'is  business  in  Russia ;  or,  had  they  known  it,  could  therh*" 
done  any  thing  to  remedy  it ;  the  foreign  merchants  and  the  shipmaster,  being:  both  on 
the  spot,  might  have  prevented  the  loss ;  the  former  by  slxipping  the  goods  at  an 
earlier  period,  or  giving  notice  that  they  could  not  ship  them  in  time ;  and  the  latter, 
by  sailing  without  them,  as  soon  as  from  the  lateness  of  the  season  there  came  to  he 
any  serious  risk  of  the  ship  being  deterred  for  the  winter.  And  if  demurrage  shall 
be  adjudged  to  be  due  to  a  shipmaster  for  detention,  as  in  the  present  instance,  this 
bad  consequence  would  follow,  that  if  a  ship,  at  any  future  period,  happen  to  be 
detained  till  near  the  time  of  the  frost  setting  in,  and  the  master  should  see  that  it 
would  answer  his  purposei  much  better  to  remain  over  the  winter  than  encounter  a 
hazardous  voyage,  he  would  easily  suggest,  or  might  be  prompted  to  invent,  excuses  for 
making  a  protest,  and  not  sailing,  because  he  would  rely  on  this  precedent  for  getting 
all  his  demands  satisfied. 

[486]  It  was  accordingly  ordbreo  and  adjtdgbd.  That  the  several  interlocuton 
complained  of,  be  reversed  :  And  it  was  further  ordered  and  adjudged.  That  the  intM' 
locutor  of  the  lord  ordinary  of  the  11th  of  December  1792,  be  affirmed:  And  it«« 
further  ordered.  That  the  cause  should  be  remitted  back  to  the  court  of  session  in 
Scotland,  to  proceed  according  to  the  said  interlocutor  of  11th  of  December  1791 
(MSS.  Jour,  tub  ann.  1796.) 
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STATUTES. 

Case  1. — Wiluam  Panter  and  another, — Appellants;  Attorney -General, — 
Bespondeni  [25th  May  1772]. 

Every  act  of  parliament,  in  which  no  particular  time  is  specified  for  its  com- 
mencement, ia  hdd  to  operate  and  take  effect  from  the  first  day  of  that  seeaion 
of  parliament  wherein  it  is  made. 

DscBBB  of  the  Court  of  Exchequer  affirmbd.     See  the  succeeding  case. 

By  stat.  33  Geo.  III.  c.  13.  reciting  that  the  above  rule  of  law  "  is  liable  to  produce 
great  and  manifest  injustice,"  it  i^  enacted,  that  the  clerk  of  the  parliaments 
shall  indorse  (in  English),  on.  every  act  of  parliament  to  be  passed  after  April 
8,  1793,  imm&diately  after  the  title  of  such  act,  the  day,  month,  and  year  when 
the  same  shall  have  passed,  and  received  the  royal  assent :  and  such  indorse- 
ment shall  be  taken  to  be  a  part  of  the  act,  and  to  be  the  date  of  its  commence- 
ment, where  no  other  commencement  shall  be  therein  provided. 

[33  Geo.  III.  c.  13  is  The  Acts  of  Parliament  (Commencement)  Act  1793.     See 
Short  Titlee  Act  1896  (59  and  60  Vict  c.  14).] 

By  the  act  of  tonnage  and  poundage  of  the  12th  Charles  II.  and  several  subse- 
quent statutes,  certain  duties  were  laid  on  rice  imported,  amounting  to  6s.  4d.  and 
twelve  twentieth  parts  of  a  penny  per  hundred  weight,  with  a  drawback  of  58.  9d. 
allowed  on  exportation ;  so  ^at  there  remained  a  net  duty  to  the  crown  of  7d.  and 
twelve  twentieth  parts  of  a  penny  per  hundred  weight 

In  the  year  1767,  and  for  some  time  before,  there  was  a  great  scarcity  of  corn  in 
this  kingdom;  whereupon  the  legislature  thought  proper  not  only  to  prohibit  the 
exportation  of  all  sorts  of  corn  out  of  the  kingdom,  but  also  to  encourage  the  free  im- 
portation of  it  from  foreign  parts ,-  and  among  several  acts  passed  to  increase  provi- 
sions in  that  year,  there  was  one  intituled,  "  An  act  for  allowing  the  free  importation 
of  rice,  sago  powder,  and  vermicelli  into  this  kingdom,  from  his  majesty's  colonies 
in  North  America,  for  a  limited  time."  By  which  it  was  enacted,  "  that,  from  and 
after  the  4th  day  of  May  1767,  it  shall  and  may  be  lawful  to  any  person  or  persona  to 
import  into  Great  Britain  [487]  from  any  of  his  majesty's  colonies  in  North  America, 
at  any  time  or  times  before  the  Ist  day  of  December  1767,  any  rice,  without  ttie  pay- 
ment of  any  subsidy,  custom,  duty,  or  imposition  whatsoever,  any  thing  in  any  former 
act  or  acts  to  the  contrary  notwithstanding." 

On  the  30th  of  May  1767,  John  Nutt  imported,  at  the  port  of  London,  3660 
hundred  weight  of  rice  from  South  Carolina;  and  on  the  Ist  of  June  following,  he 
imported  also  at  the  port  of  London,  1785  hundred  weight  of  rice  from  the  same 
place. 

On  the  2d  of  June,  William  Thompson  imported  at  the  port  of  London,  883  owt 
2  qr.  21  lb.  of  rice  from  Georgia.  And  on  the  3d  of  June,  Messrs  Smith  and  Nash 
imported,  at  the  port  of  London  1800  cwt  of  rice  from  South  Carolina. 

As  it  was  foreseen  that  merchants  importing  rice  under  the  act  above  stated, 
might  again  export  the  same  to  foreign  parts,  duty  free,  whereby  the  proposed  benefit 
to  this  kingdom  would  be  turned  to  its  disadvantage ;  therefore,  the  committee  of 
supply  of  the  house  of  commons,  upon  the  2d  of  June  1767,  resolved,  that  a  duty  of 
sixpence  in  the  pound,  according  to  the  value  specified  in  the  book  of  rates,  referred 
to  by  the  act  of  12th  Charles  II.  should  be  laid  upon  the  exportation  from  this  king- 
dom, of  such  rice  as  should  have  been  imported  duty  free,  by  virtue  of  the  act  made 
in  that  present  session ;  that  such  duty  diould  be  reserved  in  the  exchequer  for  the 
disposition  of  parliament ;  and  that  a  bill  should  be  brought  in  upon  this  resolution : 
accordipgly,  an  act  passed  in  the  same  session,  which,  after  reciting  that  part  of  the 
former  act  above  stated,  proceeds  in  manner  following :  "  Now  to  the  end  the  advan- 
tage intended  to  this  kingdom  by  the  said  recited  act  may  not  be  evaded  by  the  ex- 
portation of  such  rice  into  foreign  parts,  be  it  enacted.  That,  for  and  upon  all  rice 
which  hath  been,  or  shall  be  imported  into  this  kingdom  duty  free,  by  .virtue  of  the 
said  recited  act  and  which  shall  be  again  exported  thereout  there  shall  be  paid  and 
answered  to  his  majesty,  his  heirs  and  successors,  a  subsidy  or  poundage  of  sixpence 
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in  the  pound,  itccording  to  the  value  or  rate  set  upon  rice  imported  in  the  book  o{ 
rates,  referred  to  by  the  ax*  of  the  12th  of  king  Charles  II.  which  said  subsidr  ol 
bizpence  in  the  pound  upon  such  rice  so  exported,  shall  be  raised,  levied,  cidlerted, 
and  recovered,  by  such  ways  and  meana,  and  under  such  rules,  regulations,  penaltin. 
and  forfeitures,  as  the  subsidy  of  poundage  for  any  goods  or  merchandize  exported 
from  Great  Britain,  may  be  raised,  levied,  collected,  or  recovered  by  any  act  of  paiii*- 
ment  now  in  force,  as  fully  and  effectually,  to  all  intents  and  purposes,  as  if  the  serenl 
clauses,  powers,  directions,  penalties,  and  forfeitures,  relating  thereto,  ■were  partico- 
larly  repeated,  and  again  enacted  in  Uie  body  of  this  present  act." 

This  act  received  the  royal  assent  on  the  29th  of  June  1767. 

On  the  10th  of  June  1767,  the  appellants  entered  outwards,  at  the  port  of  London, 
the  following  quantities  of  rice,  viz.  [488]  250  cwt.  part  of  the  3660  cwt  imported  lif 
John  Nutt,  from  South  Carolina;  1300  cwt.  other  part  thereof,  and  also  part  of  the 
1785  cwt.  imported  by  John  Nutt ;  1535  cwt  part  of  the  1800  cwt.  imported  by  Smitli 
and  Nash ;  and  365  cwt.  part  of  the  883  cwt  2  qr.  21  lb.  imported  by  William  Thomp- 
son, making  in  all  3450  cwt  The  export  duty  on  whidi,  under  the  last  stated  act, 
amounted  to  £115,  but  the  appellants  refused  to  pay  the  same. 

Whereupon  his  majesty's  attorney  general  in  Hilary  term,  1768,  filed  an  informa- 
tion in  the  court  of  exchequer  against  the  appellants,  and  Thomas  Robinaon,  tirar 
late  partner,  E(tating  the  above-mentioned  facts,  and  praying,  that  the  sppeUante 
might  be  compelled  to  pay,  to  the  use  of  his  majesty,  the  sum  of  £115,  in  respect  of 
the  duty  upon  3450  cwt  of  rice  exported  by  them. 

Thomas  Robinson  having  soon  afterwards  died,  the  appellants,  as  his  surviniig 
partners,  put  in  their  answer,  in  which  they  admitted  all  the  facts  charged  by  the 
respondent;  but  alleged,  that  no  more  rice  was  really  shipped,  than  3067  cTt  aad 
23  lb.  and  insisted,  ^at  as  the  act  last  above  stwted  did  not  receive  the  royal  aaaeDt 
till  the  29th  of  June,  it  could  have  no  effect  till  that  day. 

On  the  15th  of  December  1769,  the  cause  came  on  to  be  heard ;  when  the  court 
ordered  it  to  stand  over  to  a  future  day,  and  allowed  the  appellants  to  examine  vitr 
nesses,  to  prove  tlieir  allegation,  that  the  rice  was  sold,  aa  if  exempted  from  all 
duties.  They  accordingly  examined  several  witnesses;  and  on  the  lltii  of  the  same 
month,  counsel  were  heard  for  both  parties,  when  the  cause  was  ordered  to  stand  orer 
for  the  opinion  of  the  court ;  and  on  the  5th  of  July  1771,  the  lord  chief  baron  and  iir. 
baron  Adams  were  pleased  to  declare,  contrary  to  the  opinion  of  Mr.  baron  Permt, 
that  his  majesty  was  entitled  to  the  duty  demanded  by  ttie  information ;  and  it  w« 
thereupon  ordered,  adjudged,  and  decreed,  that  it  should  be  referred  to  the  depttty 
remembrancer,  to  take  an  account  of  what  was  due  to  hiq  majesty  from  the  appellaati, 
for  the  duty  of  sixpence  in  the  pound  for  all  the  rice  imported  duty  free,  and  wbidi 
had  been  exported  by  them,  between  the  4th  of  May  1767,  and  the  29'th  of  June  follow- 
ing, according  to  the  valup  or  rate  set  on  rice  imported  in  the  book  of  rates,  referred 
to  by  the  act  of  tonnage  and  poundage,  made  in  the  12th  year  of  the  reign  of  licg 
Charles  II. 

From  this  decree  the  appellants  appealed  (R.  Perryn,  J.  Skynner),  and  on  their 
b^alf  it  was  said,  that  the  grounds  alleged  by  the  information  in  support  of  the 
demand  were,  that  the  legal  commencement  of  the  act  imposing  the  subsidy,  must  be 
taken  and  understood  to  be  the  first  day  of  that  session  of  parliam^eot  in  which  tie 
same  was  made,  as  no  particular  time  for  the  commencement  thereof  was  apecified 
in  the  act  itself ;  and  that  it  was  manifestly  the  intention  of  the  legislature,  that  the 
act  imposing  this  subsidy  should  operate  upon  the  exportation  of  all  rice,  vhieli 
should  be  imported  duty  free,  by  virtue  of  the  first-mentioned  act  But  to  [489]  ^ 
it  was  answered,  that  it  is  not  a  universal  rule,  that  an  act  of  parliament,  where  no 
time  for  its  commencement  is  therein  specified,  should  commence  upon,  and  have 
relation  to  the  first  day  of  the  session ;  but  the  commencement  thereof  is  U>\* 
governed  by  reason,  justice,  and  the  nature  of  the  subject;  and  such  commeQcemeat 
by  relation  has  prevailed  only  in  siuch  cases  as  tend  to  protect  rights,  and  not  whe«* 
it  would  introduce  oppression  and  injustice,  as  in  the  present  casa  Thai,  itw 
evident,  the  legislature  never  meant  that  this  act  should  relate,  or  have  retrospect  to 
the  first  day  of  the  session,  because  it  recited  another  act  which  had  previously  paawi 
in  the  same  session,  for  the  importation  of  rice  duty  free,  and  then  imposed  the  sub- 
sidy in  the  future  tense,  on  such  rice  only  as  should  be  exported.    Tbti  if  the  act 
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imposing  the  subsidy  should  have  its  commencemeint  on  the  first  day  of  that  seesion 
of  parliament,  which  was  the  11th  of  November  1766,  it  would  take  place  before  the 
other  ad;  for  allowing  the  importation  of  rice  duty  free,  which  did  not  commence  till 
the  4th  of  May  1767 ;  for  until  that  time,  all  rice  imported  was  charged  with  duties 
on  importation,  and  entitled  to  a  drawback  of  near  the  whole  of  such  duties  on  being 
exported,  which  would  be  absurd.  That  by  this  act,  the  subsidy  demanded  wm  to  be 
collected  by  the  same  ways  and  means,  as  the  subsidy  or  poundage  for  any  goods  or 
merchandizes  exported  from  Great  Britain,  might  be  collected  by  any  act  of  parliar 
ment  then  in  force,  and  which  subsidies  were  always  demanded  and  paid,  before  such 
goods  were  suffered  to  be  shipped  for  exportation,  or  the  clearances  and  documents 
for  that  purpose  passed ;  but  this  could  not  be  done  in  respect  to  the  subsidy  de- 
manded, there  not  being,  at  or  before  the  shipping  of  such  rice  for  exportation,  any 
law  in  being  which  could  empower  the  officers  to  demand  and  collect  such  subsidy,  by 
the  ways  and  means  payable  by  former  acta  on  the  exportation  of  goods.  Besides,  by 
this  act  it  was  provided,  that  the  subsidy  sliould  be  collected  and  recovered,  under 
and  subject  to  such  penalties  and  forfeitures,  as  the  subsidy  or  poundage,  for  any 
goods  or  merchandizes  exported  from  Great  Britain,  might  be  ccdlected  and  recovered 
by  any  act  of  parliament  then  in  force;  if  therefore  this  act  was  to  commence  from 
the  first  day  of  the  session,  the  exporters  of  rice  would  be  liable  to  penalties  and  for- 
feitures by  an  ex  post  facto  law,  which  was  totally  unprecedented,  and  manifestly 
unjust.  And  lastly,  that  by  the  construction  of  this  act  contended  for  by  the  re- 
spondents, not  only  particular  hardships  and  injustice  would  be  sustained  by  the 
appellantai,  but  a  mischief  also  would  result  to  the  exportation  trade ;  and  it  would 
have  a  very  injurious  effect  upon  the  general  trade  and  commerce  of  the  kingdom. 
It  was  therefore  hoped,  that  the  decree  would  be  reversed,  and  the  information  dis- 
missed. 

On  the  other  side  it  was  said  (E.  Thurlow,  J.  Dunning)  to  have  been  always  con- 
sidered as  a  fixed  point,  that  every  act  of  parliament  in  which  no  particular  time  is 
specified  for  its  commencement,  shall  be  held  to  operate  and  take  effect  from  the  first 
day  of  that  session  of  parliament  [490]  wherein  it  waa  made;  and  that  the  courts 
have  in  several  cases  so  decided  (Sir  W.  Jones,  p.  22  :  Siderfin,  310).  That  if  the  time 
of  giving  the  royal  assent  was  to  be  considered  as  the  date  and  commencement  of  any 
act  of  parliament,  such  time  would  be  specified  therein,  and  make  part  of  the  act 
But  this  is  by  no  means  the  custom  or  practice ;  for  all  the  acta  passed  in  one  Bession, 
have  relation  to  and  bear  one  date,  viz.  at  the  parliament  begun  and  holdeft  at 
the  day  of,  etc.  and  such  acts  whose  time  of  commencement  is 

specified,  can  only  be  construed  to  have  their  effect  suspended,  and  are  exceptions  to 
the  general  rule.  That  botli  the  acts  relative  to  the  importation  and  exportation  of 
rice,  must  be  held  and  considered  as  bearing  date  the  first  day  of  the  session  of  parlia- 
ment wherein  they  were  passed,  but  were  not  to  operate  or  take  effect  till  the  4th  day 
of  May  1767.  As  to  the  objection,  that  the  resolution  of  the  committee  of  supply, 
upon  which  the  last  of  these  two  acts  was  founded,  was  dated  the  2d  of  June  1767,  and 
the  act  itself  did  not  receive  the  royal  assent  till  the  29th  of  that  month,  betweein 
which  periods  the  appellants  exported  the  rice  in  question,  under  a  belief  that  the 
saone  was  to  be  free  of  duty,  and  charged  their  correspondents  accordingly ;  it  was 
answered,  that  supposing  the  allegation  true,  yet  such  exportation  was  made  with  a 
knowledge  of  the  duty,  because  it  was  made  after  the  resolution  passed ;  and  must 
therefore  be  held  to  have  been  done  with  full  notice,  and  in  fraud  of  the  revenue. 
And  as  te  the  other  objection,  arising  from  the  manner  in  which  this  duty  is  to  be  re- 
covered and  levied,  it  was  said,  that  the  directions  referred  to  in  the  act,  respect  the 
mode  of  recovering  such  duties,  and  penalties  consequent  thereon.  And  if  the  collec- 
tor had  committed  any  mistake  in  demanding  the  duties  now  claimed,  the  publick 
revenue  could  not  suffer  thereby,  nor  would  justice  allow  the  appellants  to  benefit  by 
such  mistake. 

After  hearing  counsd  on  this  appeal,  the  following  question  was  put  to  the 
judges,  viz.  "  At  what  time  shall  the  statute  of  the  7th  year  of  his  present  majesty, 
intituled.  An  act  for  discontinuing  the  duties  on  logwood  exported;  and  for  granting 
a  duty  upon  the  exportation  of  such  rice,  as  shall  have  been  imported  duty  free,  in 
pursuance  of  an  act  made  in  this  session  of  parliamient,  etc.  be  deemed  to  commence, 
as  to  the  duty  laid  thereby  upon  the  exportation  of  such  rice  as  was  imported  duty 
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free^  in  pursuance  of  au  act  made  in  the  same  session  of  parliament  t"  Whereupon 
the  lord  chief  justice  of  the  court  of  common  pleae  ddivered  the  unanimous  opinisii 
of  the  judges  present,  "  That  the  said  statute  did,  by  legal  relation,  oommeDce  Ina 
the  first  day  of  the  session."  It  was  therefore  ordbred  and  adjttdoiid,  That  the  apped 
should  he  dismissed ;  and  the  decree  therein  complained  of,  affirmed.  (MS.  Jour. 
sub  anno  1772.  p.  797.) 


[491]  Case  2. — Jeremiah  Vickaks,  and  another, — Appdlanis ;  The  AttomCT- 
General  of  Ireland — Respovdmt  [12th  February  1779]. 

J.  and  S.  on  the  28th  of  December  1771,  imported  certain  quantities  of  tobacco  is 
Ireland,  which  by  the  then  subsisting  statutes  were  liable  to  tlie  payment  of 
particular  duties.  Those  duties  being  paid,  the  tobacco  was  accordin^y 
delivered  to  them  by  the  proper  officer.  On  the  21st  of  that  month  heads  of  a 
bill  were  brought  into  the  house  of  commons  of  that  kingdom,  for  imposinf 
an  additional  dul^  upon  tobacco  imported ;  but  the  bill  did  not  receive  tlK 
royal  assent  until  the  Ist  of  January  1772.  On  an  information  filed  to  recora 
the  amount  of  this  additional  duty,  the  defendants  pleaded  the  former  ads. 
and  by  their  answer  insisted,  that  tliey  had  paid  aU  the  duties  thereby  imposed. 
But  it  was  held,  that  they  were  liable  to  the  payment  of  the  additional  duty: 
for  though  the  act  imposing  that  duty  had  not  in  fact  passed,  yet  the  intention 
of  the  legislature  to  impose  it  was  publickly  and  sufficiently  known,  by  means 
of  the  printed  votes  of  the  house  of  commons,  and  therefore  the  importation 
was  made,  and  the  tobacco  obtained,  in  fraud  of  the  revenue. 

Ordbrs  of  the  Irish  Exchequer  affirmbd. 

See  the  note  to  the  preceding  case.  It  is  now  usual  to  make  revenue  lavs 
in  some  degree  retrospective ;  to  avoid  that  evasion,  which  if  not  chargeable  at 
a  fraud  on  the  revenue,  is  certainly  injurious  to  it. 

By  an  act  of  parliament,  passed  in  Ireland,  14th  and  15th  of  Charles  the  Second, 
intituled,  "  An  act  for  settling  the  excise,  or  new  impost,  upon  his  majesty,  his  h«n 
and  successors,  according  to  ^e  book  of  rates,  therein  inserted,"  it  is  (tonong  otiber 
things)  enacted.  That,  from  and  after  the  26th  day  of  December  1661,  the  sefveral  rates 
and  charges  therein  mentioned,  and  no  other,  by  the  name  of  The  Excite,  or  nev 
Impost,  shall  be,  and  are  thereby  laid  and  imposed,  to  be  levied,  etc.  in  and  throagbovt 
the  realm  of  Ireland,  upon  aU  commodities,  merchandizes,  and  manufactures,  as  wdl 
native  as  imported,  or  foreign,  and  particularly  for  all,  sorts  of  wine,  tobacco,  etc 
specified  and  rated  in  the  book  of  rates,  thereby  referred  to,  of  the  vislue  of  erery 
twenty  shillings,  twelve  pence,  and  so  after  that  rate  for  a  greater  or  lesser  quantity. 

By  the  said  book  of  rates,  all  tobacco,  of  English  plantation,  is  rated  at  Is.  8d. 
per  pound.  And  it  is  enacted.  That  every  merchant,  or  importer,  that  is  not  a  shop- 
keeper, retailer,  or  consumptioner,  (that  is  to  say,  one  employing  the  commodities  of 
his  importation  for  his  own  use  and  consumption),  after  entry,  and  before  he  and  they 
be  permitted  to  have  any  warrant  to  receive  his  or  their  goods  out  of  the  ship,  or 
from  the  waterside,  shaU  enter  into  obligation  to  the  king,  singly,  if  known  and 
responsible,  or  otherwise  with  sufficient  security,  in  double  tiie  value,  with  condition 
not  to  deliver,  or  suffer  to  be  delivered,  any  of  the  said  goods  to  any  buyers  thw«of, 
or  to  any  shopkeeper,  or  retailer,  before  the  duty  of  excise  paid ;  and,  on  failure  of 
giving  such  bond,  to  pay  down  the  excise  of  his  goods ;  and  if  he  shall  not  be  able,  or 
else  refuse  the  doing  [492]  thereof,  the  goods,  after  due  notice  taken  of  the  quanti^ 
and  quality,  shaU  be  laid  up  in  his  majesty's  or  oitheir  fitting  warehouse  or  ware- 
houses, there  to  be  kept  until  sufficient  bond  be  given,  or  excise  f  uUy  paid. 

And  by  the  act  of  tonnage  and  poundage,  passed  in  the  said  kingdom  of  Ireland, 
in  the  14tii  and  15th  years  of  the  same  reign,  it  is  (amongst  other  things')  enacted. 
That  the  rates  mentioned  and  expressed  in  one  book  of  rates,  thereunto  annexed 
intituled,  "  The  rates  of  merchandize,"  (that  is  to  say),  the  subsidy  of  poundage,  and 
the  subsidy  of  tonnage,  as  they  are  rated  and  agreed  upon  by  the  parliament  ef 
Ireland,  set  down  and  expressed  in  the  said  book,  to  be  paid  to  the  use  of  his  majesty. 
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his  heira  and  succesaors,  for  ever,  shall  be  the  rates  according  to  which  all  goods  and 
merchandizes,  to  be  brought  into  or  carried  out  of  the  said  reidm,  of  every  twenty 
shillings  of  the  same  goods  and  merchandizes,  as  they  are  particularly  and  re- 
spectively rated  and  valued  in  the  forementioned  book,  shall  pay  twelve-pence 
English  money. 

By  the  last-mentioned  book  of  rates,  all  tobacco,  of  English  plantation,  is  rated 
and  valued  at  Is.  8d.  per  pound. 

By  another  act,  passed  in  the  said  kingdom  of  Ireland,  in  ^e  11th  and  12th  years 
of  the  reign  of  his  present  majesty,  intituled,  "  An  act  for  granting  unto  his  majesty 
an  additional  duty  on  the  several  commodities,  goods,  and  merchandizes,  therein 
mentioned,  and  for  prohibiting  the  importation  of  aU  gold  and  silver  lace,  and  of 
all  foreign  cambrics  and  lawns  (except  of  the  manufacture  of  Great  Britain),"  it  is 
(amongst  other  things)  enacted.  That,  from  and  after  the  25th  day  of  December  1771, 
until  the  25th  day  of  December  1773  inclusive,  there  shall  be,  throughout  his  majesty's 
kingdom  of  Irdand,  granted,  levied,  collected,  and  paid  unto  his  majesty,  his  heirs 
and  successors,  the  several  rates,  additional  duties,  and  impositions,  tiiereinafter 
mentioned,  (tJiat  is  to  say),  for  every  pound  weight  of  tobacco  that  shall  be  imported 
into  this  kingdom  during  the  time  aforesaid,  th»  sum  of  3^d.  And  by  the  said  act 
it  is  further  enacted.  That  all  and  singular  the  said  duties  and  impositions  thereby 
granted,  shall  be  raised,  levied,  collected,  and  paid  unto  his  majesty,  his  heirs  and 
successors,  during  the  time  aforesaid,  over  and  above  all  other  duties  payable  for  the 
same  by  virtue  of  the  two  before-mentioned  acts.  And  that  all  and  every  the  several 
and  respective  additional  duties,  rates,  and  impositions,  thereby  granted,  shall  be 
raised,  collected,  and  paid  into  his  majesty,  his  heirs  and  successors,  during  the  term 
aforesaid,  at  the  same  time,  in  like  manner,  and  by  such  ways,  means,  and  methods, 
and  by  such  rates  and  directions,  and  under  such  penalties  and  forfeitures,  and  with 
such  powers  as  are  appointed,  directed,  and  expressed  in  and  by  the  said  first- 
mentioned  act  of  excise,  or  new  impost,  according  to  the  book  of  rates  therein  inserted, 
or  by  any  other  law  now  in  force  relating  to  the  revenue  of  excise  in  the  said  kingdom, 
as  fully  and  effectually,  to  aU  intents  and  purposes,  as  if  the' same  were  particularly 
mentioned,  expressed,  and  enacted  again  in  the  body  of  the  said  act. 

[493]  On  the  30th  day  of  December  1771,  the  appellant  Jeremiah  Vickars,  and 
John  Lord  his  late  partner,  did  import  into  the  port  of  Dublin,  80  hogsheads,  con- 
taining 81,000  lb.  of  tobacco,  of  British  plantation,  upon  which  certain  duties  were 
payable  to  his  majesty,  according  J»  the  acts  and  rates  before  mentioned,  and  tte 
additional  duty  of  three-pence  halfpenny  per  pound,  which  additional  duty  amounted 
to  £1063  28.  6d. 

But  the  appellant  Jeremiah  Vickars,  and  his  partner,  having  refused  to  pay  the 
said  additional  duty,  his  majesty's  then  attorney  general  of  Ireland,  on  the  30th  of 
January  1 773,  exhibited  an  information  in  the  court  of  e.^chequer  in  that  kingdom, 
against  the  said  Jeremiah  Vickars,  and  John  Lord  his  partner,  for  recovery  of  the  said 
£1063  2s.  6d.  being  the  amount,  as  charged  by  such  information,  of  the  additional 
duty  of  3^d.  for  every  pound  weight  of  tobacco  therein  stated,  to  have  been  imported 
into  the  port  of  Dublin,  on  the  30th  day  of  December  1771,  and  therein  alleged  to 
have  been  81,000  lb.  weight ;  insisting,  that  the  said  Jeremiah  Vickars  and  John  Lord 
ought  to  have  entered  into  such  sufficient  obligation,  and  with  such  condition,  as  by 
the  said  acts,  or  some  of  them,  is  required,  or  to  have  paid  down  the  duties  imposed 
on  the  said  tobacco  by  them  imported,  in  case  they  were  not  able  or  willing  to  give 
bond,  in  manner  and  form  aforesaid,  according  to  the  directions  of  the  said  acts,  and 
in  all  things  to  have  conformed  to  the  true  intent  and  meaning  of  the  said  acts.  And 
further  setting  forth,  that  the  appellant  Jeremiah  Vickars,  and  his  late  partner,  pre- 
tending they  were  not  compellable  to  pay  the  said  additional  duty  of  three-pence 
halfpenny  for  every  pound  weight  of  tobacco  by  them  imported  into  the  said  kingdom, 
from  and  after  the  25th  day  of  December  1771,  had  carried  away  and  possessed  them- 
selves of  the  said  tobacco,  imported  by  them  as  aforesaid,  and  had  not  entered  into 
bonds,  or  paid  the  several  duties  payable  to  his  majesty  for  the  said  tobacco,  pursuant 
to  the  said  acts,  and  actually  refused  to  account  for  and  pay  the  same :  Whereas  his 
majesty's  attorney  general  charged  that  the  said  duties  were  imposed  for  the  security 
of  the  said  kingdom,  and  the  support  of  his  majesty's  government,  and  were  justly 
due  from  and  payable  by  the  appellant  Jeremiah  Vickars,  and  the  said  John  Lord, 
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and  that  they  ought  to  have  come  to  an  account  for  the  said  additional  dudeg,  and 
that  withholding  the  same  is  defrauding  his  majeaty  of  his  just  and  legal  dotia; 
and  therefore  the  said  information  prayed,  that  the  said  Jeremiah  Yickats  and  Jolm 
Lord  might  be  compelled  to  set  forth,  whether  they  did,  at  the  time  in  the  informatios 
mentioned,  import  any,  and  what  quantity  of  tobacco,  into  some,  and  what  port  in 
the  said  kingdom ;  and  whether  they  did  enter  into  such  sufficient  obligation  in  the 
law,  to  pay  or  did  pay  the  several  duties  by  the  said  several  acts  imposed  on  way 
pound  weight  of  tobacco,  of  British  plantation,  imported  into  the  said  kingdom,  or 
did  account  for  the  same ;  and  that  they  might  be  obliged  to  set  forth  what  sum  tiie 
said  several  duties  amounted  to,  and  might  account  for  and  pay  the  same. 

[494]  To  this  information  the  appellant  Jeremiah  Yickars,  and  the  said  John 
Lord,  put  in  their  plea,  in  baj,  to  the  account  and  relief  Uierel^  sought ;  and  therein 
admitted,  that  they,  on  the  28th  of  December  1771,  did  import  into  the  port  of  Dublin 
certain  quantities  of  tobacco,  of  British  plantation,  upon  which  certain  duties  wen 
payable  to  his  majesty ;  and  that  afterwards,  (to  wit),  on  the  30th  of  December  1T71, 
the  appellant  Jeremiah  Vickars  did,  on  bdialf  of  himself  and  the  adier  defeodsnt 
John  Lord,  duly  and  regularly  make  an  entry  in  the  custom-house  of  the  said  port  of 
Dublin,  pursuant  to  the  said  statute ;  and  on  the  said  30th  of  December  1771,  did 
duly  and  punctually  pay  to  the  proper  officer  duly  authorized  to  receive  the  Bame. 
all  the  duties  due  and  payable  to  his  majesty  for  all  the  said  tobaccos;  and,  in  con- 
sequence thereof,  having  got  the  said  tobaccos  duly  discharged  by  the  several  officen 
authorized  and  empowered  to  discharge  the  same,  according  to  the  usual  ooune  of 
discharging  such  merchandize  imported  into  the  said  port  of  Dublin,  they  intiited 
they  ought  not  to  be  vexed  with  an  information  at  the  suit  of  his  majesty's  attorney 
general,  upon  a  suggestion  that  they  had  not  paid  the  duties  thereof.  And  tiie 
defendants  further  insisted,  that  if  the  duties  of  the  said  tobaccos  had  not  been  paid, 
or  such  bond  given  for  the  same  as  in  the  information  mentioned,  the  only  r^nedj 
for  recovery  of  such  duties,  if  not  so  paid  or  secured,  was,  by  seizure  of  the  stid 
tobaccos,  and  lodging  them  in  his  majesty's  storehouses,  pursuant  to  the  statute  indie 
information  first-mentioned;  and  further  insisted,  that  if  his  majesty's  attorney 
general  had  any  claim  against  the  defendants,  for  the  said  duties,  (which  Uiey  inBiited 
he  had  not),  that  his  remedy  was  proper  at  law,  and  not  in  the  equity  side  of  that 
court. 

And  the  defendants  for  their  further  plea  said,  that  the  heads  of  the  bill,  or  act, 
mentioned  in  the  information  to  have  been  enact^  in  the  11th  and  12th  years  of  tiie 
reign  of  his  present  majesty,  were  not  brought  in,  or  moved  upon,  in  the  parliamect 
of  that  kingdom,  until  the  24th  of  December  1771,  and  did  not  pass  into  a  Ist,  or 
receive  the  royal  assent,  until  the  1st  of  January  1772,  as  the  defendants  believed; 
which  matters  and  things  the  defendants  averred,  and  pleaded  in  bar  of  the  in- 
formation. 

The  plea  having  been  argued,  the  court,  by  their  order  of  the  2d  of  May  1771, 
ordered  it  to  stand  for  an  answer,  with  liberty  to  except  thereto,  and  the  benefit  of 
it  was  reserved  to  the  hearing  of  the  cause. 

The  suit  having  been  abated  by  the  death  of  the  said  John  Lord,  his  majealy'i 
then  attorney  general  of  Ireland,  on  the  18th  of  January  1776,  fQed  his  bill  of  revivor 
against  the  appellant  Jeremiah  Vickars,  and  John  Mathew,  merchant,  execntora  of 
the  said  John  Lord  deceased ;  and  the  cause  being  afterwards  revived,  the  attorney 
general,  on  the  28th  of  March  following,  pursuant  to  the  liberty  reserved  by  the 
order  on  arguing  the  plea,  took  exceptions  theireto. 

On  the  4th  of  November  1776,  the  appellant  Jeremiah  Vickars,  in  his  own  rigbt, 
and  he,  together  with  the  said  John  Mathew,  as  executors  of  the  said  John  Lard 
deceased,  put  in  their  answers;  [496]  and  thereby  insisted,  that  all  legal  requisitet 
were  performed,  and  all  duties  paid,  for  the  said  tobaccos ;  and  particularly  insitted, 
that  tiiey  were  not  compellable  to  pay  the  additional  duly  of  3^.  for  every  poond 
weight  of  tobacco,  though  imported  after  the  25th  of  December  1771,  the  act  of  parliir 
ment  by  which  it  was  imposed  not  being  in  force  at  the  time  of  importing  or  diachat^ 
ing  the  said  tobacco,  and  the  said  duty  not  being  made  by  any  law  a  personal  diarp 
0n  the  importers,  but  being  (if  payable  at  all  for  goods  imported  before  the  pasting 
the  last-mentioned  act)  either  a  charge  on  the  first  buyer,  or  a  lien  on  the  gooda  tfani- 
selves,  and  not  payable  by  them.    That  the  duties  paid  by  the  appellant  and  the  laid 
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John  Lord  amounted  to  the  sum  of  £784  ISs.  9d.  including  poundage;  and  the 
tobacco  was  not  liable  to  any  other  duty,  unless  the  additional  du^  of  3}d.  per  pound 
on  account  of  the  last  act,  which  was  afterwards  passed,  but  not  in  force  at  the  time 
of  importing  or  discharging  the  said  tobacco;  which  additional  duty  amounted  to 
a  sum  of  £1063  2s.  6d.  and  had  not  been  paid.  And  they  farther  insisted,  that  as 
there  was  not  any  colour  to  charge  the  defendants  with  any  fraud  on  his  majesty's 
revenue,  that  therefore  the  remedy  of  his  majesty's  attorney  general  for  the  additional 
duty,  if  any,  was  in  a  court  of  law,  and  not  in  a  court  of  equity. 

The  cause  having  been  heard  upon  a  bill  and  answer,  on  the  16th  of  June  1777, 
the  court  of  exchequer  in  Treland  adjudged  and  decreed,  that  the  appellants  should 
pay  to  the  respondent  the  sum  of  £1063  2s.  6d.  being  the  amount  of  the  additional 
duties  in  the  pleadings  mentioned,  as  admitted  by  tiie  appellants  in  their  answer, 
without  interest  or  costs. 

The  appellants  conceiving  themsdves  aggrieved  by  the  order  of  the  2d  of  May 
1774,  made  on  arguing  the  plea,  and  also  by  the  subsequent  decree  of  the  16th  of 
June  1777,  appealed  from  both.    And  on  their  b^alf  it  was  insisted  (J.  Dunning, 
L.  Eenyon),  That  the  duties  for  which  this  information  was  brought,  were  recover- 
able pursuant  to  the  directions  of  the  stat.  14th  and  15th  Charles  II.  which  specifies 
a  particular  mode  for  enforcing  their  pa3rment,  viz.  by  the  first  buyer,  unless  the 
merchant  importer  to  be  a  shopkeeper  or  retailer.     If  he  be  not  so,  he  is  to  enter  into 
bond  with  sufficient  security,  conditioned  not  to  deliver  the  goods  to  the  buyer  till  the 
duty  paid ;  and  in  default  of  such  bond,  the  commissioners  or  officers  of  excise  are 
to  detain  the  goods  till  the  security  given,  or  the  excise  paid.    That  the  defendants 
were  the  merchants  importers  only,  and  neither  the  buyers,  shopkeepers,  or  retailers. 
Their  inability  to  give  the  requisite  security  was  not  surmized,  much  less  their  refusal, 
as  it  was  never  asked,  nor  was  there  at  that  time  any  person  authorized  to  take  it ; 
and  that  their  goods  were  not  detained  was  not  imputable  to  them,  who  removed  them 
openly,  and  by  consent  of  the  proper  officer,  and  after  a  full  receipt  and  discharge 
previously  granted  for  all  his  majesty's  duties  then  due,  which  extended  to  the  duties 
due  under  tiie  last  act  as  well  as  the  former  ones,  if  then  due.    That  it  appeared  upon 
the  face  of  the  information  that  all  the  duties  accrued  before  the  date  of  this  {496] 
receipt.    The  receipt  therefore  operated  as  a  sufficient  bar,  and  it  was  pleaded  accord- 
ingly as  upon  an  account  stated  and  settled,  unless  there  were  grounds  to  impeach  it, 
as  obtained  by  fraud,  neglect,  or  falsity,  which  were  circumstances  to  have  been  dis- 
closed hy  the  information,  had  there  been  any  foundation  for  them.     That  if  the 
receipt  was  not  a  bar,  yet  by  the  delivery  and  discharge  of  the  goods  the  remedy  pre- 
scribed by  the  statute  of  detaining  the  goods  was  gone,  and  the  king  could  not  resort 
to  any  other  remedy.    If  the  duties  were  recoverable  in  any  other  mode,  it  must  be 
because  they  were  become  a  debt,  and  might  be  recovered  as  such  by  general  remedies ; 
but  they  were  not  the  debt  of  the  merchant  importer,  being  payable,  under  the  statute, 
by  the  buyer,  and  can  only  become  the  importer's  duty,  on  some  default  in  him,  which 
was  not  suggested.    The  provisions  relative  to  the  security  to  be  given  by  the  importer 
were  cautionary  only,  to  prevent  the  sale  till  security  given  for  pa3rment  of  the 
duties  by  the  purchaser.     The  importers  never  made  them  their  debt,  for  they  gave  no 
bond,  as  none  was  required  of  them ;  and  had  any  been  required  of  them,  the  goods 
would  have  been  detained  in  the  king's  warehouses  on  refusal  if  any  had  been  due; 
but  none  being  then  due,  the  officer,  had  he  detained  them,  would  have  subjected  him- 
self to  an  action.    And  yet,  for  want  of  this  detention,  the  buyers  had  got  the  goods 
discharged  of  the  additional  duty,  and  the  importers  were  left  without  remedy,  and 
there  was  no  charge  in  the  information  that  the  defendants,  the  importers,  ever  sold 
any  of  the  goods.    That  the  defendants  could  have  no  previous  notice  of  the  act  laying 
the  additional  duty :  the  tobacco  was  not  only  shipped  in  a  foreign  port  long  before 
the  heads  of  the  bill  were  framed,  but  was  actually  imported  and  entered  on  the  28th 
of  December  and  finally  cleared,  discharged,  and  delivered  up,  after  payment  of  all 
the  duties  payable  to  his  majesty  by  every  law  then  in  being,  openly  and  without 
fraud,  by  die  consent  and  act  of  the  proper  officer  on  the  Slst,  before  the  bill  had 
received  the  royal  assent.    There  being  no  other  law  then  subsisting  there  could  be  no 
breach.     In  the  case  of  Panter  {vide  ante  Ca.  1.  of  this  title),  he  was  obliged  to  pay 
the  duty  upon  exportation ;  but,  in  the  present  case,  the  duty  was  expressly  made 
not  payable  by  the  importer.    In  that  case  the  goods  never  were  in  the  hands  of  the 
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revenue  officers,  as  the  tobaccos  in  question  were;  nor  were  ihej  discharged  in  at 
same  manner  bj  warrant  certifying  that  the  full  duty  was  paid  ;  and  that,  cwn 
on  the  law  respecting  the  customs ;  and  the  present  information  was  on  the  oa 
laws,  which  pointed  out  a  particular  mode  for  recovering  the  duties,  and  from  wki 

On  the  other  side  it  was  argued  (A.  Wedderbum,  J.  Wallace),  That  the  additioui 
duty,  for  which  this  information  was  brought,  had  been  paid,  by  virtue  of  wai 
acta  of  parliament  in  Ireland,  from  the  year  1705,  without  any  discontinuance;  ea- 
sequenijy,  this  duty  could  not  be  considered  as  a  novelty  in  the  mode  of  taxation  h 
that  kingdom.  That  the  resolutions  of  the  committee  of  ways  and  means,  ope 
which  the  heads  of  a  bill,  imposing  this  additional  duty,  were  founded,  were  [&!\ 
agreed  to  by  the  house  of  commons  on  l^e  29th  of  November  1771.  Heads  of  tbiL 
framed  up>on  these  resolutions,  were  ordered  to  be  laid  before  the  lord  lieutenuit,  ts 
be  transmitted  into  Great  Britain,  in  due  form ;  on  the  4th  of  December,  the  biiln 
returned  from  Great  Britain,  and  rejected;  on  the  21st  of  December,  heads  of  tbil 
tor  the  same  purpose,  but  under  a  different  title,  were  introduced  into  the  hooRof 
commons,  and  sent  to  the  lord  lieutenant,  to  be  transmitted  into  Great  Biit&in,oi 
the  same  day ;  the  importation  in  question  was  on  the  28th  of  December ;  the  tectd 
bill  received  the  royaj  assent  on  the  Ist  of  January  1772.  And  that  these  aeveni 
proceedings  having  been  circulated  in  the  printed  votes  of  the  house  of  commons,  tin 
intention  of  the  legislature  to  continue  this  ancient  additional  duty  must  therefore 
have  been  publicly  known ;  consequently,  the  imposition  was  made  with  full  notion 
and  critically  at  that  juncture,  to  evade,  in  fraud  of  the  revenue,  the  payment  oii» 
additional  duty.  That  it  is  an  established  rule,  that  every  act  of  parliament,  wberm 
no  particular  time  for  its  commencement  is  expressed,  shall,  by  legal  rdation,  cod- 
mence  and  operate  from  the  first  day  of  the  session  of  parliament  wherein  itwasmtde; 
and  that  this  rule  stends  confirmed  by  several  judicial  decisions.  That  if  acts  of 
parliament  were  to  commence  from  the  time  of  the  royal  assent  given,  that  time 
would  be  notified  and  expressed  in  the  act;  but  all  acts  passed  in  one  session  bear  ok 
date ;  viz.  at  the  parliament  begun  or  holden  at  the 

day  of  But  it  is  objected,  that  this  additional  duty  vas  not  to 

be  paid  by  the  merchant  importer,  except  such  merchant  be  a  consumptioner,  vhid 
was  not  charged  in  the  information ;  the  retailer,  therefore,  was  to  pay  the  dutf,  uA 
the  merchant  was  only  to  give  security  not  to  part  with  the  tobacco  until  the  dntj 
be  paid  ;  but  the  merchant,  in  case  he  is  not  able  to  give  security,  or  refuses  so  to  do. 
becomes  liable  to  the  payment  of  the  duty  only  upon  either  of  these  two  eTents,  td 
then  the  goods  are  to  lie  in-  the  stores  until  the  duties  shall  be  paid.  But  to  thii  it 
was  answered,  that  the  appellants  must  be  considered  as  his  majesty's  debtors  for 
the  additional  duties  in  the  information.  It  is  expressly  enacted,  that  if  tie 
merchant  importer  will  not  give  a  bond  for  the  duty,  he  must  pay  the  full  duty  down 
before  the  goods  shall  be  taken  away.  By  the  case  of  the  attorney  general  agsio^ 
Staniforth,  reported  in  Bunbury,  97,  the  crown  recovered  £500  at  the  distance  of 
seven  years,  where  there  was  no  suggestion  of  fraud,  it  being  a  mistake  in  the  tot  by* 
revenue  oSicac ;  the  decree  in  that  case  was  founded  upon  a  principle  that  csnnot  n 
disputed,  which  is,  that  every  importer  becomes  a  debtor  to  his  majesty.  It  is  further 
objected,  that  the  remedy  in  this  case  (if  any)  is  at  law.  But  the  respondent  r^od 
upon  the  last  cited  case  in  Bunbury,  as  a  full  answer  to  this  objection.  The  cn*i> 
has  an  undoubted  right  to  come  into  a  court  of  equity  against  its  debton  in  mttttn 
of  account ;  which  constitute  one  of  the  grounds  upon  which  ihe  jurisdiction  of  • 
court  of  equity  is  founded ;  and  the  [498]  oourt  of  exchequer,  from  the  nature  w« 
constitution  of  it,  is  to  enforce  the  due  execution  of  the  revenue  laws. 

After  hearing  counsel  on  this  appeal,  it  was  ORDBRsn  and  adjddokd,  th»t  tie 
same  should  be  dismissed,  and  that  the  order  and  decree  therein  complained  of,  Aow 
be  affirmed.     (MS.  Jour,  sub  anno  1779,  p.  227.) 
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Case  3. — James  Ogilvie, — Appellant ;  Thomas  Wingate, — Eespondent 

[13th  June  1792]. 

[See  the  HTpothec  Abolition  (Scotland)  Act,  1880  (43  Vict  c.  12),  and 
1  Scots  R.R.  681.] 

The  right  of  hypothec  given  to  the  landlord,  by  the  law  of  Scotland,  over 
the  crop  and  stocking  of  his  tenant,  may  be  defeated  by  the  prerogative 
process  of  the  Crown;  in  virtue  of  the  stat  33  H.  8.  c.  39.  (sec.  26.)  aa 
extended  to  Scotland  by  the  articles  of  union,  and  ^e  stat.  6  Anne,  c.  26.  for 
establishing  the  court  of  exchequer  in  Scotland. 
Imtbrlocutobs  of  the  Scotch  Courts  reversed. 

[In  the  case  of  John  Smart,  (appellant),  v.  honourable  Walter  Ogilvy, 
(respondent),  heard  before  the  house  of  Lords  on  the  26th  of  October  1796, 
it  was  determined  that  in  virtue  of  this  right  of  hypothec  enjoyed  by  the 
landlord,  com  might  be  reclaimed  at  an  interval  of  two  years,  by  the  owner 
of  the  land  which  produced  it ;  the  tenant  having  owed  him  an  arrear  of  rent 
for  the  yeetr  in  which  the  com  grew :  although  there  was  a  colourable  sale 
in  puWick  market ;  and  although  it  was  offered  to  be  proved,  that,  exclusive 
of  the  corn  so  sold,  there  remained  sufficient  fruitft  on  the  ground  for  pay- 
ment of  the  landlord's  rent. — The  interlocutors  of  the  Scotch  court  were 
affirmed  with  costs.] 

By  the  law  of  Scotland  the  landlord  has  in  security  of  his  rebt,  not  barely  the 
tenant's  personal  obligation  expressed  in  the  lease,  but  a  right,  [a  re<d  right,  it 
was  termed  in  the  Respondent's  case],  in  the  fruits  of  the  ground,  and  in  the  cattle 
brought  upon  it  by  the  tenant;  and  this  right,  under  tlie  name  of  hypothec,  has 
always  berai  considered  as  one  of  the  most  ancient  rights  known  in  that  country. 

In  virtue  of  this  right,  the  respondent,  as  landlord,  applied  to  the  sheriff  of 
Fife,  within  which  county  the  lands  possessed  by  James  Burgess,  distiller  at  Min- 
shalloch,  his  tenant,  lay,  for  a  warrant  to  sequestrate  and  sell  the  growing  corn 
upon  his  farm,  hypotiiecated  to  him  for  payment  of  the  current  rent  for  crop  1781. 
The  com  having  accordingly  been  sold,  Uie  respondent  insisted,  that  out  of  the 
price  thereof  he  was  first  entitled  to  be  paid  the  then  current  rent  for  crop  1781, 
with  the  ezpences  of  the  application  to  the  sheriff;  while  the  appellant,  who  was 
ooUector  of  excise  for  the  county  of  Fife,  on  the  other  hand,  contended  that  he,  on 
the  part  of  the  crown,  having  obtained  decreet  against  the  said  Burgess,  [499]  the 
tenant,  for  payment  of  considerable  arrears  for  malt  and  distilling  duties,  and 
having  arrested  his  com  and  other  effects  in  his  majesty's  name  before  the  time  of 
the  sale,  must  be  preferred  to  the  respondent  the  landlord. 

The  sheriff  of  Fife  having  given  judgement  in  favour  of  the  respondent,  the 
cause  was  removed  to  the  court  of  session  by  advocation ;  and,  as  tlie  question  was 
of  general  importance,  both  parties  joined  issue,  in  order  to  obtain  a  full  and 
ultimate  decision  of  the  abstract  point  of  law,  concerning  the  preference  of  the 
crown  in  a  competition  with  the  landlord's  right  of  hypotliec. 

By  the  municipal  law  of  Scotland,  the  debts  of  the  crown  had  no  preference 
whatever  over  those  of  an  individual;  the  appellant,  however,  founded  his  right 
upon  the  articles  of  union,  and  the  statute  6th  of  queen  Anne,  (c.  26.)  as  introducing 
the  revenue  law  of  England  to  be  a  part  of  the  law  of  Scotland,  and  establishing  the 
preference  of  the  crown  to  be  the  same  in  Scotland  as  in  England,  according  to 
the  act  33  Henry  VIII.  a  39.  The  appellant,  therefore,  maintained,  that,  as  the 
prerogative  of  the  crown  had  been  found  preferable  to  the  landlord's  right  of 
distress  in  England,  so  it  must  also  be  preferable  to  the  landlord's  h37potfaec  in 
Scotland. 

To  this  the  respondent,  in  his  pleadings  before  ^e  court  of  session,  answered. 
That  he  admitted  the  act  of  Henry  VIII.  wasi  made  part  of  the  law  of  Scotland  by 
the  above  mentioned  British  statute  6th  of  queen  Anne;  but  that  he  could  not 
allow  that  the  law  of  Scotland,  with  regard  to  the  preference  of  the  crown,  was  in 
any  measure  affected  by  the  treaty  of  union. 
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For  when  the  two  kingdoms  of  England  and  Scotland  were  united,  the  laws  of 
each  were  so  distinct  and  different,  that  no  human  ingenuity  could  have  inter- 
woven or  blended  them  together.  Although  the  publick  government  of  both,  thef»- 
fore,  was  united,  the  municipal  laws,  usages,  and  religion,  were  expressly  reewred 
as  separate  and  distinct  from  each  other  as  they  ever  formerly  had  been.  Anj 
law,  therefore,  applicable  to  both,  although  entitled  to  the  same  force  in  both 
kingdoms,  must  (he  contended)  be  applied  according  to  the  respective  municipal 
institutions  of  each ;  and  so  far  as  any  part  of  the  law  of  the  one  has  been  imposed 
upon  the  other,  it  must  operate  agreeably  to  the  constitution  of  the  kingdom  where 
it  is  to  have  effect,  and  must  take  the  different  objects  of  law  as  there  eetaUisbed 
and  defined,  without  changing  their  nature,  and  thus  totally  subverting  the  other 
system. 

In  this  view  it  became  proper  to  consider  the  different  clauses  in  the  treaty  of 
union  founded  on  by  the  appellant.  The  first  of  these,  being  the  6th  article  of 
that  treaty,  imports,  "  That  all  parts  of  the  united  kingdoms,  for  ever  from  and 
after  the  union,  shall  have  the  same  allowances,  encouragements,  and  drawbacks, 
and  be  under  the  same  prohibitions,  restrictions,  and  regulations  of  trade,  and 
liable  to  the  same  customs  and  duties  on  import  and  export ;  and  that  the  allowances, 
encouragements,  and  drawbacks,  prohibitions,  restrictions,  and  regulations  of 
trade,  and  the  customs  and  duties  on  import  and  export,  settled  in  Eug-[dO0]-land 
when  the  union  commences,  shall,  from  and  after  that  union,  take  place  throughout 
the  whole  united  kingdoms." 

In  the  fair  construction  of  this  clause  the  Respondent  admitted,  that  all  the 
different  customs  and  excises  imposed  at  that  time  upon  different  goods  in  England, 
immediately  affected  those  in  Scotland ;  and  likewise  all  the  allowances,  encourage- 
ments, and  drawbacks,  and  different  regulations  of  trade,  which  took  place  in 
England,  were  immediately  extended  to  Scotland.  This  clause,  however,  (he  insisted) 
went  no  farther.  He  would  not  allow  that  it  could  be  extended  so  far  as  to  alter  the 
established  law  of  Scotland  with  regard  to  the  different  preferences  which  tlie  crown 
enjoyed  in  England,  not  only  in  revenue  matters,  but  in  every  other  claim  against 
the  subject.  That  preference  (he  asserted)  does  not  flow  from  the  nature  of  the 
duties  or  customs,  or  the  regulations  of  trade  thus  extended  to  Scotland ;  for  all 
these  regulations,  whether  favourable  or  prohibitory,  might  have  had  their  full 
operation,  without  also  introducing  the  other  distinct  prerogative  privileges  which 
did  not  arise  from  the  nature  of  these  regulations  and  customs,  and  were  alt<^ether 
inconsistent  with  the  common  law  of  Scotland,  expressly  reserved  by  the  articles 
of  union.  He  therefore  concluded,  that  there  was  not  even  room  for  a  presumption, 
that  the  preference  of  the  crown  debts  was  by  this  clause  introduced  to  Scotland ; 
supposing  that  an  innovation  of  such  consequence  could  be  introduced  by  implica- 
tion; and  that  in  fact,  such  an  alteration  is  most  anxiously  guarded  against  W 
the  18th  article  of  that  treaty:  "  That  the  laws  concerning  the  regulations  of  trade. 
customs,  and  such  excises  to  which  Scotland  is,  by  virtue  of  this  treaty,  to  be  liable, 
be  the  same  in  Scotland,  from  and  after  the  union,  as  in  England ;  and  that  all 
other  laws  in  use  within  the  kingdom  of  Scotland  do,  after  the  union,  and  notwith- 
standing thereof,  remain  in  the  same  force  sua  before,  (except  such  as  are  contrary 
to,  or  inconsistent  with,  this  treaty),  but  alterable  by  the  parliament  of  Great  Britain." 

Another  clause  in  the  Articles  of  Union,  which  bears  rdation  to  this  subject, 
is  the  19th,  as  follows:  "  That  tliere  be  a  court  of  exchequer  in  Scotland  after  the 
union,  for  deciding  questions  concerning  the  revenues  of  customs  and  excise  there, 
having  the  same  power  and  authority  in  such  cases  as  the  court  of  exchequer  has  in 
England." 

Accordingly  an  act  was  passed  in  the  6th  of  Anne,  [c.  26],  intituled,  "  An  act 
for  settling  and  establishing  a  court  of  exchequer  in  tliat  part  of  Great  Britain 
called  Scotland ;  "  by  which  it  was  provided,  "  That  the  said  barons  of  the  court  of 
exchequer  in  Scotland,  or  any  one  or  more  of  them,  either  in  court  or  out  of  court, 
shall  have  full  power  and  authority  to  take  all  manner  of  recognizances  and  securi- 
ties for  debts;  and  that  all  obligations,  recognizances,  specialities,  and  other  securi- 
ties for  any  of  the  revenues,  rents,  debts,  duties,  accounts,  profits,  and  other  things 
accruing,  or  which  shall  or  may  become  due  or  accrue  to  the  queen's  majesty,  her 
heirs  or  successors,  within  Scotland,  or  [601}  which  diaU  in  any  ways  concern  or 
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rdate  thereto,  or  any  of  the  ofScers,  ministers,  or  accountants  thereof,  or  for  the 
same;  or  which  Bhall  be  taken  in,  or  bj  order  of  the  said  court  of  exchequer  in 
Scotland,  or  upon  any  other  account  for  the  use  or  benefit  of  the  crown,  or  for 
securing  any  of  the  revenues,  debts,  or  duties  of  the  crown,  ri>all  bo  taken  in  the 
name  of  the  queen's  majesty,  her  heirs  and  successors,  and  to  be  paid  to  the  queen's 
majesty,  her  heirs  and  successors,  with  other  proper  words,  and  with  and  under 
such  conditions  as  shall  be  suitable  to  the  matter  for  which  they  shall  be  taken, 
and  shall  have  the  full  force  and  effect  of  any  obligations,   recognizances,  and 
specialities,  which  have  been,  or  may  be  taken  or  acknowledged  in  the  court  of 
exchequer  in  England,  according  to  the  purport,  true  intent  and  meaning  of  the 
statute  in  that  behalf  made  in  England  in  the  three-and-thirtieth  year  of  the  reign 
of  king  Henry  VIII.  or  any  other  law  or  statute,  oP  any  practice,  custom,  or  usage 
in  the  court  of  exchequer  in  England,  or  by  virtue  of  the  royal  prerogative;  and 
that  all  suits  and  prosecutions  upon  any  the  said  obligations,  recognizances,  and 
specialities,  or  for  any  revenues,  debts,  or  duties,  any  ways  due  or  payable  to  the 
queen's  majesty,  her  heirs  and  successors  within  Scotland,  shall  be  in  the  said 
court  of  exchequer  in  Scotland ;  and  her  majesty,  her  heirs  and  successors,  shall  be  pre- 
ferred, and  have  preference  in  all  suits  and  proceedings  in  the  said  court  of  exchequer 
in  Scotland,  accoording  to  the  statute  of  the  three-and-thirtieth  year  of  king  Henry 
VIII.  and  according  to  the  usage,  course,  and  practice  of  the  court  of  exchequer  in 
England ;  and  shall  have  and  enjoy  such  and  the  same  prerogatives,  as  well  in  and 
about  the  pleadings,  and  in  all  other  matters  and  things,  as  by  any  the  laws  in 
England,  or  courts  of  exchequer  in  England  have  been,  are,  or  ought  to  be  allowed ; 
and  as  well  the  bodies  as  the  lands  and  tenements,  debts,  credits,  and  specialities, 
goods,  chattels,  and  personal  estate,  of  all  debtors  or  accountants  to  the  crown,  or 
other  debtors  in  Scotland,  shall  be  made  subject  and  liable  by  extent,  inquisition, 
and  seizures,  or  by  any  other  process,  ways,  or  means,  to  the  payment  of  such  debts, 
duties,  and  revenues  to  the  crown,  and  in  such  and  the  same  manner  and  form, 
to  all  intents  and  purposes,  as  hath  been,  or  is  used  in  the  court  of  exchequer  in 
England  in  like  cases : 

"  Provided  nevertheless.  That  no  debt  or  duty  from  any  the  debtors  or  accountants 
to  the  crown  of  Scotland,  shall  affect  or  subject  any  real  estate  in  Scotland  of  any 
such  debtors  or  accountants  to  the  payment  or  satisfaction  of  any  such  debt  or  duty 
further  or  otherwise,  or  in  any  o^er  manner  or  form  than  such  real  estate  may 
or  ou^ht  to  be  subject  and  liable  by  the  laws  of  Scotland ;  and  that  the  laws  of 
Scotland  shall  in  all  such  cases,  and  for  all  such  purposes,  hold  place  and  be 
observed,  any  thing  in  this  act  contained  to  the  contrary  notwil^stending :  And  for 
all  the  purposes  in  this  act  mentioned,  the  said  court  of  exchequer  in  Scotland, 
and  the  barons  and  other  officers  thereof  and  therein,  [502]  shall  have,  exercise, 
and  put  in  execution  within  Scotland,  all  and  every  the  authorities,  powers,  and 
jurisdictions,  as  to  all  matters  and  things  whatever  arising  or  happening,  or  which 
have  or  shall  arise  and  happen  within  Scotland  touching  or  concerning  any  the 
aforesaid  revenues  or  duties  of  customs  and  excise,  and  other  revenues,  debts  or 
duties,  oUigations,  securities,  judgements,  or  specialities,  or  the  recovery  of  the 
same,  or  of  any  other  the  premises  which  the  court  of  exchequer  in  England,  or  the 
barons  or  officers  thereof,  l^  virtue  of  the  said  statute  made  in  England  in  the 
said  three-and-thirtieth  year  of  the  reign  of  king  Henry  VIII.  or  of  any  other 
statute  made  and  in  force  in  England,  or  by  the  constitution,  course,  or  practice 
used  in  the  court  of  Exchequer  in  England  have,  or  ought  to  have  performed  or 
put  in  execution  in  England,  as  fuUy  and  amply,  to  all  intento  and  purposes,  as 
if  the  same  powers,  authorities,  and  jurisdictions  were  in  this  act  particularly 
expressed  and  thereby  enacted;  yet  so  nevertheless,  that  nothing  be  done  to  make 
the  real  estete  in  Scotland  of  any  debtor  or  accountant  to  the  crown  there,  subject 
or  liable  to  the  payment  of  any  debts  or  duties  to  the  crown,  farther  or  otherwise 
than  they  may  or  ought  to  be  by  the  laws  of  Scotland,  according  to  the  purport  of 
the  proviso  last  herein-before  mentioned;  and  the  barons  of  the  said  court  of 
exchequer  shall  and  may  act  and  do  in  respect  to  any  the  parties  in  law  or  equity, 
to  any  action,  information,  suit  or  prosecution  in  ^e  said  court  of  exchequer  in 
Scotland  in  such  cases,  sort,  and  manner,  as  by  any  the  statutes  or  laws  of  England, 
or  the  use  and  practice  of  the  court  of  exchequer  there  tou<diing  the  award  or  costs, 
and  issuing  process  and  execution  for  the  same,  hath  or  used  to  be  done." 
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By  the  33d  of  Henry  YIII.  [c.  39.  sec.  26.]  here  referred  to,  it  is  enacted,  '  That 
if  any'  Buit  be  commenced  or  taken,  or  any  procsBB  be  hereafter  awarded  for  the 
king  for  the  recovery  of  any  the  king's  debts,  that  then  the  same  suit  and  procen 
shall  be  preferred  before  the  suit  of  any  person  or  persons;  and  that  our  said 
sovereign  lord,  his  heirs  and  successors,  shall  have  first  execution  against  aaj 
defendant  or  defendants  of  and  for  his  said  debts  before  any  other  persm  or 
persons,  so  always  that  the  king's  said  suit  be  taken  and  oommmiced  on  proceas 
awarded  for  the  said  debt  at  the  suit  of  our  said  sovereign  lord  the  king,  his  hein 
or  successors,  before  judgement  given  for  the  said  other  person  or  persons." 

It  was  contended  by  the  Respondent,  That  the  preference  given  to  the  Crovn 
by  this  statute,  6  Anne,  c.  26.  was  nothing  more  than  a  preference  inter  dtiro- 
gmpharios,  or  mere  personal  claimants ;  and  that  in  titles  or  suits  similar  and  con- 
current between  the  king  and  subjects,  the  subject  must  yield  to  the  crown  tanqvam 
digniori.  And  that  as  there  is  nothing  at  all  said  about  landlords  in  this  statute, 
if  the  landlord  in  England  be  merely  a  creditor  chirographariut,  so  that  his  right 
solely  depends  upon  the  execution  which  he  uses  to  enforce  a  personal  claim, 
while  the  Scots  landlord,  on  the  other  [603]  hand,  stands  as  creditor  hypotheearUu, 
or  proprietor  to  a  certain  extent,  holding  a  special  interest  or  reed  right  in  his 
tenants  subjects,  then,  although  the  king  be  preferable  to  the  landlord  in  England, 
yet  it  would  not  in  any  measure  follow,  that  he  will,  upon  the  same  statute,  be 
preferable  to  the  Scots  landlord,  whose  right  appeared  perfectly  different  from  ^ht 
landlord  in  England. 

Not  only  because  the  landlords  in  Scotland  hold  a  better  and  stronger  securitjr 
for  their  rents  than  the  landlords  in  England,  did  the  respondent  maintain  thai 
the  crown,  as  creditor  of  the  tenant,  oould  not  defeat  their  right,  but  also  because, 
from  the  very  nature  and  essence  of  their  right,  they  hold  a  special  and  compUtt 
property  in  the  subject  until  their  rent  was  paid :  and  in  this  view,  the  reqx>ndeot 
insisted  that  the  appellant  could  have  no  claim  upon  the  com  sold  by  the  respon- 
dent, in  so  far  as  he  had  sold  no  more  than  was  his  own,  and  sufficient  u>  extinguidi 
the  rent  due  to  him. 

T/ie  Respondent  then  continued  to  enforce  his  claim  before  the  Court  of  Session, 
by  the  following  argtmients,  which  were  stated,  in  his  printed  ease,  before  the 
house  of  Lords. 

"  This  right  of  property  in  the  landlord  over  the  crop  and  stock  upon  his 
grounds  until  his  rent  be  paid,  has  always  existed  in  the  law  of  Scotland.  For  as 
it  is  impossible  any  person  by  conveyance,  or  by  his  jus  erediti,  can  acquire  any  right 
that  was  not  vested  in  the  person  of  him  from  whom  he  derives  that  right,  it 
follows,  that  if  there  be  evidence  of  the  manner  or  extent  in  which  the  creditor 
or  disponee  can  exercise  his  right,  it  will  also  precisely  ascertain  the  measure  and 
nature  of  the  right  in  the  creditor.  By  the  ancient  law  of  Scotland,  the  landlord 
was  in  use  of  conv^ing  in  security  of  debt,  real  or  personal,  the  whole  goods  and 
chattels  upon  his  estate,  whether  possessed  by  tenants  or  not.  And  every  creditor 
of  the  landlord,  whether  real  or  personal,  had  full  execution  against  the  whcde  sboA 
and  crop  upon  his  ground,  whether  possessed  by  himself  or  by  a  tenant,  to  the  full 
amount  of  their  debt.  It  even  mattered  not,  whether  the  tenant  had  paid  hie 
rent  to  the  landlord ;  for  so  much  did  the  whole  fruits  of  the  ground  as  pars  toU 
belong  to  the  landlord,  that  his  creditors  did  not  think  themsdves  bound  to  observe 
the  personal  claims  which  the  tenant,  or  any  other  persofas,  might  hare  to  these 
effects.  Th^  were  so  much  considered  as  the  landlord's  sole  property,  that  any 
claim  which  the  tenant  could  have  against  any  part  of  them,  could  not  even  compete 
with  the  diligence  of  a  personal  creditor  of  the  landlord.  The  hardship  to  which 
this  principle  of  law  subjected  the  tenants,  the  inexpediency  of  allowing  the  whole 
fruits  of  their  industry  to  be  swept  off  by  any  creditor  of  the  landlord,  notwith- 
standing their  having  paid  their  rent,  called  loudly  for  the  interposition  of  tlie 
legislatura  Accordingly,  by  the  act  of  parliament  1469,  c.  36.  (5th  James  IQ. 
c.  36.),  it  was  provided,  "  That  the  poor  tenants  shall  pay  no  farther  than 
their  terms   mail   for  their   lords   debt  by  the  brieff   of   distress."  Thus  it 

required  the  express  enactment  of  the  legislature  to  preserve  the  whole  effects 
of  the  tenante  from  being  carried  off  by  the  brieff  of  distress,  (whieb 
at  that  time  seems  to  have  [604]  been  the  general  term  used  throqgfc- 
out  both  kingdoms  for  legal  execution  or  diligence),  to  the  amount  of  the  wbob 
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perBonal  debts  of  the  landlord ;  and  this  statute  being  a  correction  of  the  common 
law,  received  so  strict  an  interpretation,  that  it  was  never  extended  farther  than 
to  save  the  effects  of  the  tenants  from  distress  for  the  personal  debt  of  the  landlord; 
for,  in  decreets  of  poinding  the  ground,  the  creditor,  as  observed  hj  sir  George 
H'Eeinziei,  '  might  have  poinded  aU  he  found  upon  the  ground,  and  all  invecta  et 
iUata,  tliough  the  tenant  owed  not  so  much  to  the  master,  yea,  though  he  owed 
him  nothing,  as  was  found,  11th  July  1628;  and  though  the  tenant's  term  of  pay- 
moat  were  not  come,  if  the  term  of  pa3rment  of  the  annual  rent  were  by-past,  and 
they  who  were  so  poinded  had  their  rdief  off  the  heritor,  for  whose  debt  they  were 
poinded.' 

"  But  since  that  period,  the  extension  of  commerce  has,  no  doubt,  introduced 
a  more  liberal  interpretati6n  of  that  statute,  by  securing  the  tenants,  after  the 
payment  of  their  rents,  from  the  real  as  well  as  the  personal  debts  of  the  landlord. 

"  So  entir^y,  indeed,  was  the  possession  of  the  tenant  considered  as  the  possession 
of  the  landlord,  that  purchasers  were  entitled  instantly  to  remove  tlie  tenants  or 
possessors  of  the  ground,  until  another'  statute,  1449,  c.  18.  (6  James  II.  c.  18.) 
enacted,  '  That  all  tenants  having  leases  for  a  term  of  years,  should  hold  their 
farms  until  the  expiry  of  that  term,  for  payment  of  the  rents  contained  in  their 
leases,  into  whose  hands  soever  the  lands  should  fall.' 

"  Moreover,  no  creditor  of  the  tenant  could,  upon  any  pretence,  distress  tlieee 
goods,  however  much  they  were  subjected  to  every  diligence  on  the  part  of  the 
landlord's  creditors.  If  the  -whole  effects  could  be  carried  off,  even  by  Uie  personal 
creditor  of  the  landlord,  until  the  enactment  of  the  statute  1469,  it  is  demonstratively 
clear,  that  they  could  not  be  affected  by  the  tenant's  creditor ;  as  he  had  no  property 
himself  in  these  effects,  he  could  not  have  conveyed  it  to  others.  So  much,  indeed, 
was  this  the  case,  that  several  old  statutes  declare  it  to  be  infang  theft  for  any 
person  to  distress  or  poind  these  goods  without  the  landlord's  consent.  '  Item  rex 
David  Statuit  quod  nuUus  in  terra  alicujus  capiat  namium  nisi  prius  habeat 
licentiam  domini  ilKut  temae,  vel  ejus  balivi.' 

"  It  is  impossible  to  account  for  any  of  the  above  circumstances  in  any  other 
view,  than  that  of  the  landlord  being  held  as  the  complete  proprietor  of  the  produce 
of  his  ground,  whether  possessed  by  a  tenant,  or  in  his  own  natural  possession. 
Indeed  every  characteristic  of  property  was  at  that  time  united  in  his  right. 

"  Tenants,  however,  being  thus  secured  by  the  two  statutes  already  mentioned, 
from  being  turned  out  of  their  possessions  by  singular  successors,  until  thb  expira- 
tion of  their  leases,  and  from  being  liable  to  be  distressed  for  more  than  theii/r 
terms  mail,  or  rent,  and  money-rent  having  been  likewise  generally  substituted 
OTer  the  kingdom  for  rent  in  kind,  their  possessions  b^an  to  assume  somewhat 
of  a  new  appearance:  but  the  principle  of  the  law  remained  [605]  the  same.  It 
still  was  understood  to  be  the  condition  upon  which  the  tenant  held  his  farm,  that 
the  produce  of  every  year's  crop  thereof  was  the  landlord's,  but  might  become  his 
own,  upon  payment  of  the  rent,  by  which  the  landlord's  right  was  defeasible:  in 
short,  that  he  had  only  the  property  of  the  fruits  and  stock  upon  the  ground,  minus 
the  landlord's  rent.  The  landlord  therefore  continued  to  enjoy  all  the  benefit  of  a 
real  proprietor  to  that  extent.  Indeed  the  tenant's  possession,  by  the  best  writers 
on  the  law  of  Scotland,  is  even  limited  to  that  part  of  the  crop  which  remains  after 
the  payment  of  the  landlord's  rent.  Lord  Stair,  speaking  of  tlie  civil  possession 
of  tenants,  describee  them  as  persons  who  '  hold  and  possess  for  themselves,  in  so  far 
ae  concerns  the  excess  of  the  ■profits  above  the  rents,  as  to  which  they  possess  in 
name  of  their  masters:  and  therefore  this  possession  is  partly  natural  to  the  master 
of  the  ground,  and  partly  civil  by  their  tenants.'  And  in  another  paragraph  in 
the  same  title,  his  lordship  concludes:  '  And  they  who  possess  partly  for  themselves, 
and  partly  for  others,  as  tenants,  have  possession  only  in  part.' 

"  As,  however,  the  landlord's  real  right  to  the  crop  and  stocking  of  his  tenant, 
to  the  amount  of  his  rent,  has  for  a  considerable  time  very  much  resembled  the 
tacit  hypothec  which  had  first  been  introduced  in  the  Roman  law,  in  favour  of  the 
landlord,  over  the  fruits  of  the  praedial  subject  of  his  tenant,  for  the  payment  of 
his  rent,  it  is  generally  distinguished  by  lawyers  under  the  same  name.  From  the 
earliest  period,  also,  tiie  stocking  upon  the  ground,  from  analogy,  as  having  been 
presumed  to  be  secured  thereon,  had  always  been  considered  in  the  same  view  as 
the  fruits,  although  from  their  own  nature  perfectly  different'. 
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"  Lord  E&imes,  to  whom  the  law  of  Scotland  is,  above  all  othen,  indebted  f« 
many  moet  accurate  diBquisitious  into  its  origin,  nature,  and  principles,  giva  tit 
following  clear  and  distinct  view  of  this  subject:  '  Lands  originally  vere  occupied 
by  bondsmen,  who  themselves  were  the  property  of  the  landlord,  and  comequeDilf 
were  not  capable  to  hold  any  property  of  their  own ;  but  such  persons,  who  hid  no 
interest  to  be  industrious,  and  who  were  under  no  compulsion  whrai  not  under  tie 
eye  of  their  master,  were  generally  lazy,  and  always  careless.  This  made  it  digibk 
to  have  a  freeman  to  manage  the  farm,  who  probably  at  first  got  some  acret  set 
apart  to  him  for  his  maintenance  and  wages :  but  this  not  being  a  sufScieut  tpir 
to  industry,  it  was  found  a  salutary  measure,  to  assume  this  man  as  a  putnw,  l«r 
communicating  to  him  a  proportion  of  the  product,  in  place  of  wages;  by  whidihe 
came  to  manage  for  his  own  interest,  as  well  as  that  of  his  Imaster.  The  next  itep 
had  a  better  efiect,  entitling  the  master  to  a  yearly  quantity  certain,  and  tlie  over- 
plus to  remain  with  the  servant.  By  this  conduct,  the  benefit  of  the  Kmnt'i 
industry  accrued  wholly  to  himsdf,  and  his  indcdence  or  ignorance  hurt  himielf 
alone.  One  farther  step  was  necessary  to- bring  this  contract  to  its  due  perfectieo. 
which  is,  to  give  the  servant  a  lease  for  years,  without  which  he  is  not  sure  tkt 
his  industry  will  turn  [606]  to  his  own  profit  By  a  contract  in  these  terme,  ha 
acquired  the  name  of  tenant,  because  he  is  entitled  to  hold  the  possession  for  jei5 
certain.  According  to  this  deduction,  which  is  supported  by  the  nature  of  the 
thing,  the  tenant  had  a  claim  for  that  part  only  of  the  product  to  which  be  m 
entiUed  by  the  contract  He  had  no  real  lien  to  found  upon  in  opposition  to  liii 
landlord's  property.  The  whole  fruits,  as  part  soli,  belonged  to  the  landhri 
while  growing  upon  the  ground ;  and  the  act  of  separating  them  from  the  grouid 
could  not  transfer  the  property  from  him  to  his  tenant;  neither  could  the  psTment 
of  the  rents  transfer  the  property  of  the  remaining  fruits  without  actual  ddi^etj. 
It  is  true,  the  tenant,  empowered  by  the  contract,  could  lawfully  apply  the  remainder 
to  his  own  use,  but  still  while  upon  the  ground  it  was  the  landlord's  property;  ud 
for  that  reason,  as  we  shall  see  afterwards,  it  lay  open  to  be  attached  for  psymeoi 
of  the  landlord's  debts.' 

"  The  same  author  too,  in  another  work,  gives  the  result  of  this  deduction  « 
follows :  '  The  tenant,  it  is  true,  has  by  paction,  right  to  what  remains  of  the  crop, 
after  making  good  the  landlord's  rent ;  but  till  that  be  done,  he  hfu  no  right  to  > 
tingle  sheaf.  This  ret  vitidicatio,  founded  evidently  on  the  landlord  being  pro- 
prietor of  the  com,  is  erroneously  considered  as  a  hypothec  upon  the  effects  o(  lus 
tenant' 

"  All  other  lawyers  agree,  that  the  landlord's  right,  or  hypothec,  affwds  »  rtd 
right  over  the  effects  of  tlie  tenant;  and  Mr.  Erskine^  who  on  this  subject  hasoa^ 
adopted  the  opinion  of  others,  states,  that  '  all  fruits,  while  growing,  bdong  tnlj 
to  tile  proprietor  of  the  ground,  in  consequence  of  his  right  of  property.'  Modi, 
therefore,  as  the  landlord's  right  to  the  fruits  of  the  ground  has  been  modified  ud 
restrained,  both  by  statute  and  expediency,  the  nature  of  it  still  remains  the  saute, 
vesting  in  him  a  real  right  to  the  fruits  and  effects  of  his  tenant,  until  his  year' 
rent  be  paid. 

"  From  the  deduction  already  given,  and  from  the  property  vested  in  the  land- 
lord to  the  fruits  raised  upon  his  ground,  as  partes  soli,  being  defeasible  by  paymeat 
of  the  rent,  it  is  evident  that  it  must  affect,  at  any  distance  of  time,  the  crop  i^ 
each  year,  until  that  particular  year's  rent  be  paid.  For  as  the  tenant,  by  con- 
vention, was  to  have  right  to  the  remaining  fruits,  after  the  payment  of  his  r^t,  the 
landlord  had  only  a  spesial  property  in  the  particular  fruits  of  every  year,  for  tk 
payment  of  that  year's  rent;  which,  therefore,  nxust  continue  until  die  condition 
upon  which  they  becune  the  property  of  the  tenant  was  purified.  Thus  the  corn 
of  each  year's  crop,  of  which  it  is  the  growth,  standing  for  ever  impignorated  or 
hypothecated  for  that  year's  rent,  distinctly  manifests  the  foundatitm  upwi  »hi«'' 
the  hypothec  was  introduced,  by  still  connecting  the  crop  with  the  ground;  tke 
necessary  consequence  of  which  is,  that  the  landlord's  real  right  to  that  eitait  u 
continued,  and  he  can  at  this  moment  vindicate  or  recover  from  those  who  bare 
intromitted  with  any  part  of  the  crop,  for  payment  of  that  year's  rent  of  which  it 
was  the  produce,  at  any  time  within  [507]  the  years  of  prescription ;  wheresa  had 
it  been  but  a  preference  competent  to  the  landlord,  tanquam  chirogrttphariM,  it 
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would  naturally  have  extended  to  all  com,  of  whatever  year  it  was  the  growth,  for 
the  whole  arrears  due  to  the  landlord. 

"  The  effects  of  this  right,  then,  necessarily  flowing  from  the  deduction  above 
given,  are, 

"  1st,  That  the  landlord  can  still,  as  originally,  retain  the  tenant's  crop  upon 
the  ground,  against  all  persons  who  shall  endeavour  to  carry  it  ofE,  whether  as 
creditors  of  the  tenant,  or  as  purchasers  from  him,  until  the  year's  rent,  of  which  that 
crop  was  the  growth,  be  paid. 

"  2d,  The  landlord  has  also  a  ret  vindicatio,  or  ri^t  of  recovery,  as  proprietor, 
from  any  creditor  or  purchaser  from  the  tenant,  or  any  other  person  who  may 
have  carried  these  effects  off  the  ground,  under  the  single  exception  which  has 
been  lately  adopted,  that  if  the  goods  were  sold  in  the  publick  market,  he  loses  his 
right  of  recovery,  which  has  been  introduced  not  only  from  expediency,  but 
from  a  presumed  consent  on  the  part  of  the  landlord,  in  allowing  the  tenant  to 
carry  effects,  which  properly  belong  to  him,  to  be  sold  in  the  publick  market.  If 
the  landlord  uses  this  right  of  recovery  de  recenti,  he  may  bring  back  the  com  via 
faeti,  without  the  authority  of  a  judge,  unless  where  the  tenant's  creditor  has. 
carried  them  off  by  legal  diligence,  upon  the  decree  of  a  court,  when  so  strong  is 
the  presumption  of  solenmier  et  tie  aetwn,  that  it  becomes  necessary  to  apply  for 
judicial  interposition  for  their  recovery. 

"  3d,  Nor  is  this  right  of  recovery  limited  to  any  period,  for  the  landlord  may 
reclaim,  or  recover  the  value  of  the  crop  from  the  intromitters  therewith,  at  any  time 
within  the  years  of  prescription.  It  is  indeed  true,  that  the  hypothec  over  the 
cattle  or  stock  upon  the  ground,  has  for  the  last  sixty  yeaun,  from  motives  of 
expediency,  been  limited  to  three  months  after  the  term  of  payment  of  the  rent: 
but  as  this  right  proceeds  altogether  upon  a  different  foundation,  and  had  been 
chiefly  introduced  from  analogy  to  the  stronger  right  over  the  fruits,  it  cannot  be 
considered  aa  any  exception  from  the  general  rule,  especially  as  during  that  short 
period  the  hypotiieo  over  the  cattle  affords  a  real  lien,  founded  upon  a  right  of 
property,  and  not  a  mere  personal  right  of  preference  to  the  landlord  above  the 
other  creditors. 

"  4tli,  The  right  of  hypothec  is  not  in  the  smallest  degree  dependent  upon  the 
application  to  the  judge  for  sequestration.  The  special  property,  lien,  or  hypothec, 
is  as  fully  and  amply  vested  in  the  landlord  before  as  after  the  sequestration,  which 
has  been  introduced  merely  for  the  purpose  of  sefcUing  accompts  between  the 
parties.  It  is  not,  therefore,  from  the  goods  being  in  cuetodia  legis,  that  the  land- 
lord's right,  in  Scotland,  arises.  It  is  the  same,  and  as  strong,  before  he  has 
applied  for  the  interposition  of  a  judge;  and  there  can  be  no  doubt,  that  the  land- 
lord might  even,  hrevi  mamu,  carry  off  and  appropriate  to  his  own  use  the  corn- 
rent  payable  by  [608]  his  tenant,  without  his  being  held  as  a  vicious  intromitter. 
The  reason  for  the  goods  being  sSd  by  warrant  of  a  judge,  and  of  the  price  thereof 
coming'  into  the  hands  of  the  court,  is  obvious,  and  impinges  not  in  the  smallest 
degree  upon  the  landlord's  property,  or  lien,  not  depending  upon  the  operations 
of  the  court.  For  there  is  no  instance,  so  far  as  the  respondent  knows,  in  the  law 
of  Scotland,  where  a  separate  interest,  property,  pledge,  or  reversionary  right, 
in  any  subject,  takes  place,  that  it  can  be  sold  without  the  interposition  of  a  judge. 
This  proceeds  solely  from  a  most  equitable  consideration  in  the  law  of  Scotland, 
that  the  interest  of  all  parties  should  be  regarded,  and  that  the  reversionary  ri<»ht 
may  be  as  well  attended  to,  as  that  of  the  person  who  holds  the  special  immediate 
interest  or  lien  upon  the  subject 

"  So  standing  the  landlord's  right  to  the  crop  and  stock  of  his  tenant  in  Scot- 
land, until  his  rent  be  paid,  the  respondent  maintained,  that  there  were  not  termini 
habUis  tot  the  application  of  the  statute  of  Henry  VIII.  or  the  king's  preference, 
to  this  case.  For  the  crop  is  really  the  landlord's,  and  not  the  tenant's,  until  the 
condition  be  purified  by  which  it  may  become  the  tenant's.  The  tenant's  pro- 
perty, therefore,  must  be  consequent  upon  his  fulfilling  the  condition  and  purpose 
of  his  possession ;  that  is,  the  payment  of  his  rent  to  the  landlord. 

"  But  the  landlord's  remedy  by  distress  in  England,  or,  as  it  is  defined,  '  the 
taking  of  a  personal  chattel  out  of  the  possession  of  the  wrong-doer,  into  the 
custody  of  the  person  injured,  to  procure  a  satisfaction  for  the  wrong  committed ' 
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is  moBt  essentiatlj  different,  both  in  nature  and  substance,  from  Has  ri^  ol 
hypothec.  For,  as  mentioned  by  lord  chief  baron  Parker,  in  the  case  of  Conn 
(Parker,  112,  2  Vez.  288),  'The  distrainer  neither  gains  a  general  nor  a  ipecid 
property,  nor  even  the  possession,  in  the  cattle  or  things  distrained.  He  caoHl 
maintain  trover  m-  trespass,  for  theiy  are  in  the  custody  of  the  law  by  the  act  of  tb 
distrainer,  and  not  by  the  act  of  the  party  distrained  upon.'  Whereas  the  hjpodiee 
in  Scotland,  according  to  the  unanimous  opinion  of  lavyers,  invests  the  laaU 
with  every  one  of  the  above  requisites,  which  were  wanting  to  render  the  distniser 
preferable  to  the  crown.  Judging  of  this  case,  therefore,  upon  the  same  princi|il« 
applied  to  that  of  Cotton,  the  respondent  must  clearly  be  pr^erred  to  the  cnn: 
for  in  that  case  it  was  admitted,  ttiat  where  any  person  prerviously  had  a  spedil 
property  or  lien  in  any  subject,  he  must  be  preferred  to  the  king.  The  Sank 
landlord,  having  a  real  right  in  the  effects  of  his  tenant,  and  being  entitled  ii 
exercise  every  act  of  property  in  a  much  higher  degree  than  is  allowed  to  the  holder 
of  a  pawn  or  a  pledge,  or  in  any  of  those  cases  preferred  in  England  to  the  cron, 
must,  upon  every  principle  of  juetioe  and  sound  analogy,  also  be  piefenlik 
.  Whereas  the  English  landlord,  having  no  real  right  to  the  effects  of  his  tenion. 
having  only  merely  a  personal  claim  against  them,  which  uught  even  be  defeated 
by  the  prior  execution  of  a  creditor,  there  could  be  no  pretence  for  alleging  that  tb 
statute  of  Henry  VIII.  [609]  did  not  affect  his  right ;  and  as  it  originallj  affected 
his  right,  it  must  have  continued  ever  afterwards  to  do  so,  unless  the  contrary  nt 
expressly  provided  by  an  act  of  parliament. 

"  In  another  view  of  this  case,  the  respondent  maintained,  that  even  considerin; 
the  hypothec  in  its  weakest  light,  it  must  be  preferred  to  the  crown ;  for,  by  the 
law  of  Scotland,  a  tacit  pledge  confers  the  same  real  right  that  a  pledge  by  posttiie 
stiptilation  can  do.  All  lawyers  are  agreed,  that  the  landlord's  hypothec  oonfen 
a  r^a^  right  of  pledge  or  lien,  and  is  an  ^ectual  impignoration  of  the  crop  and  ibxk 
upon  the  ground  for  the  year's  rent  thereof ;  that  it  confers  a  ju*  in  re,  and  it 
equally  effectual,  as  if  the  goods  themselveB  were  pledged  to  the  landlord.  Tim 
a  pledge  is  as  completely  constituted  in  the  law  of  Scotland  by  the  hypothec  betviit 
the  landlord  and  the  tenant,  as  if  it  had  been  constituted  by  actual  impignoration. 
Indeed,  even  by  the  Bomtux  law,  the  chief  source  of  the  law  of  Scotland,  eq)eci<Dy 
in  judging  of  the  effects  of  pledge  and  hypothec,  it  is  said,  inter  pignut  et  hyfoti*- 
cam  tantum  nominit  sotmt  difert.  There  is  not  a  lawyer  who  pretends  to  dooK, 
that  the  effect  of  the  hypothec  is  not  as  strong  as  if  the  goods  had  actuallr  bees 
pledged.  As  therefore  this  right  in  the  law  of  Scotland  is  universally  acknowledged 
to  be  as  strong,  or  even  stronger,  than  those  rights  which  defeat  the  crown's  pre- 
ference in  England ;  so,  in  fair  reasoning  from  analogy,  and  frwn  the  decision 
of  the  house  of  lords  in  the  case  of  Gordon  of  Park,  founded  on  by  the  a{)pdlaiiti 
it  must  also  be  preferred  to  the  crown  in  Scotlan^. 

"  Other  tacit  hypothecs  are  mentioned  by  the  writers  on  the  law  of  Soodui 
such  as  that  of  a  manufacturer  over  the  goods  in  his  possession,  for  the  price  of  ^ 
labour;  a  carrier  or  shipmaster,  for  the  freight  and  carriage  of  goods,  and* 
variety  of  others;  but  in  the  front  of  all  in  this  view,  must  be  considered  the 
landlord's  hypothec.  It  would  then  be  not  a  little  singular,  if,  in  all  the  above  caeee, 
the  hypothec  must  be  preferred  to  the  crown,  ezo^t  that  one  which  has  always 
been  considered  as  paramount  and  superior  to  every  other.  The  appeUsot,  indeed, 
maintained,  that  tacit  hypothecs  were  unknown  in  England,  notwithstanding  the 
hypothec  upon  a  ship  for  repairs  in  a  fcnreign  port,  which,  it  is  admitted,  eiclnded 
the  crown's  preference.  But  even  supposing  that  this  were  the  esse,  would  it 
deprive  that  right  universally  known  and  admitted  in  Scotland,  of  its  nsual  and 
legal  effects?  Because  a  pledge  is  constituted  differently  in  Scotland  to  what  it 
is  in  England,  is  not  a  pledge  to  have  the  same  effect  in  the  one  kingdom  as  in  tlw 
other? 

"  This  question  was  also  considered  l^  the  respondent  in  another  vieir.  By 
the  act  6th  of  queen  Anne  already  recited,  it  is  expressly  provided.  That  none  of  the 
crown  debts  or  duties  shall  affect  or  subject  any  real  estate  in  Scotland  in  my 
other  manner  or  form  than  it  may  be  subject  to  by  the  law  of  Scotland,  whid  ^ 
in  such  cases,  and  for  all  such  purposes,  hold  place  and  be  observed. 

"  Any  creditor  whose  infeftment  has  been  duly  recorded,  has  always  been  coo- 
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gidered  e&  holding  a  real-  estate  in  Scotland,  in  every  [510]  Bensfa  of  the  word.  If, 
whea  a  creditor  has  tiius  however  acquired  a  real  estate  bjr  being  infeft  in  lands 
in  security  for  a  sum  of  money  and  the  interest  thereof,  tiie  crown  be  entitled  to 
carry  off  the  stock  and  crop  of  the  tenants,  upon  which,  by  the  law  of  Scotland,  he 
was  entitled  to  depend  for  payment,  his  real  estate  is  thereby,  notwitlistanding 
the  exception  in  the  act  of  parliament,  most  materially  affected.  He  has  no  power 
to  8^1  the  lands,  and  could  therefore  only  depend  upon  the  fruits  and  produce 
thereof  for  his  payment.  This  occurs  in  every  heritable  right,  but  is  more  par- 
ticularly evinced  in  the  case  of  an  infeftment  Oif  annual  rent,  in  which  manner 
the  most  of  the  heritable  securities,  or  real  estates  in  Scotland,  were  at  one  timA 
constituted.  Is  it  possible  to  deny,  then,  that  the  real  estate  is  most  materially 
injured,  and  affected,  contrary  to  the  exception  of  tlie  statute,  if  the  preference 
of  the  crown  could  carry  away  those  effects,  upon  which  that  real  estate  solely 
depended,  and  which,  in  that  view,  may  properly  be  considered  as  part  of  that 
estate?  As  the  exception  in  the  statute  was  introduced  for  the  purpose  of  pre- 
serving the  real  right,  and  heritable  securities  of  creditors,  on  the  same  footing 
on  which  they  formerly  stood  in  the  law  of  Scotland,  it  must  certainly  be  explained 
consistently  with  that  purpose;  and  unless  the  above  fair  and  just  construction, 
contended  for  by  the  respondent,  be  adopted,  that  exception,  so  far  from;  having 
the  effect  which  it  was  meant  to  have,  could  have  no  effect  at  all." 

To  the  argument  of  tlie  appellant,  "  That  unless  the  crown  be  preferable  in 
every  case  in  Scotland  where  it  is  in  England,  the  equality  between  the  two  king- 
doms, the  chief  object  of  extending  the  revenue  laws,  would  be  defeated;"  The 
respondent  answered,  "  That  the  genius  of  the  two  laws  differing  essentially  in 
many  reepecte,  will  not  admit  of  the  application  of  the  statute  of  Henry  YIII. 
exactly  in  the  same  manner  in  botli  countries.  There  are  many  advantages  enjoyed 
in  England  in  consequence  of  this  law,  in  which  the  subjects  of  Scotland,  from  the 
nature  of  their  system  of  jurisprudence,  cannot  participate.  By  tlie  common  law 
of  Scotland,  also,  the  king's  debitors  must  be  entitled  to  several  privileges  which 
they  cannot  enjoy  in  Eugdland ;  and  a  very  late  instance  places  this  in  a  striking 
point  of  view.  In  the  case  of  Smith,  the  farmer  general  of  tlie  post-horse  tax, 
the  court  of  session  were  perfectly  clear,  that  he  was  entitled  to  obtain  a  cettio 
bonorum  against  the  crown,  a  remedy  only  competent  bf  the  law  of  Scotland,  and 
totally  unknown  in  the  law  of  England,  which,  with  regard  to  revenue  matters 
and  the  crown  debts,  had  been  incorporated  with  the  law  of  Scotland.  In  like 
manner  the  respondent  presumes,  that  in  many  instances,  from  the  peculiarities 
in  the  law  of  England,  the  crown  debitors  may  have  advantages  not  enjoyed  by 
persons  in  similar  situations  in  Scotland.  The  two  laws  must  therefore  be  assimi- 
lated in  a  manner  consistent  with  tlie  existence  of  both,  so  that,  notwithstanding  any 
slight  discrepancy  in  their  operation  upon  the  two  countries,  the  one  may  not  be 
subverted  to  give  way  to  the  otlier.  In  thjs  view,  tlierefore,  as  the  English  law  has 
not  declared  the  [611]  crown's  right  to  be  preferable  to  the  landlord's,  and  that 
preference  does  not  operate  against  any  person  who  has  antecedently  obtained 
a  special  property,  a  lien,  pledge,  or  real  right  to  the  subject;  the  question  is  not, 
whether  a  landlord,  quo  landlord,  is  preferable?  but,  whether  he  be  a  real  creditor 
holding  a  special  property  or  lien  on  the  subject?  The  Soots  landlord,  therefore, 
holding  a  special  property  in  the  subject,  must  be  regulated  in  the  same  manner 
with  those  in  England  also  holding  a  special  property  or  real  right  to  the  subject. 
Besides,  the  exception  of  real  rights  in  the  act  of  queen  Anne,  of  itself  suflSciently 
overturns  the  whole  argument  upon  the  perfect  equality  being  established  between 
the  two  kingdoms ;  and  upon  the  fair  construction  of  that  exception,  the  respondent's 
right  might  even  be  wholly  rested. 

On  tlie  part  of  the  Appellant  it  was  argued  in  the  court  of  Session,  "  That  by 
the  union  tliis  statute  of  Henry  VIII.  and  every  other  revenue  law  then  in  force  in 
England,  were  incorporated  into,  and  made  part  of,  the  law  of  Scotland.  This 
necessarily  operated  as  a  virtual  repeal  of  every  one  branch  of  the  law  of  Scotland 
inconsistent  with  the  revenue  laws  of  England ;  and  from  the  day  that  the  union 
took  place,  not  only  the  revenue  laws  of  Scotland  ceased  to  have  any  force  or  effect, 
but  likewise  every  otlier  law  contrary  to,  or  inconsistent  with,  the  revenue  laws  of 
England,  which,  by  tlie  treaty  of  union,  became  part  of  the  established  law  of 
Scotland. 
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"  That  bj  the  articles  of  union,  and  by  the  6th  of  Anne,  the  crown,  in  competi- 
tion with  other  creditors,  has  precisely  the  same  preference  in  Sootla.nd  that  it  hu 
in  England,  with  this  single  exception,  that  no  debt  or  duty  to  the  crown  in  Scotland 
shall  affect  or  subject  any  real  estate  in  Scotland,  '  in  any  other  manner  or  fona 
than  audi  real  estate  may  or  ought  to  be  subject  and  liable  by  the  laws  of  Scotland. 
This  exception  must  be  allowed  to  be  highly  favourable  to  the  subject  in  Scodand 
but  it  cannot  be  extended  beyond  real  ettatet  propM-ly  so  called. 

"  In  England,  it  was  settled  in  the  case  of  Cotton  (R.  v.  Cotton,  Parker's  Rep. 
112:  2  Yea.  283.),  that  an  extent  for  the  crown's  debts  coming  in  after  a  diitieai 
for  rent  made,  and  before  a  sale  under  thati  distress,  shall  be  preferred  befM«  tlie 
distress.  In  that  case,  the  general  question  stated  by  lord  chief  baron  Parktr 
was,  '  Whether  goods  are  not  liable  to  be  seized  on  an  immediate  extent  fw  the 
king's  own  debt,  after  a  distress  taken  of  the  same  goods  by  a  landlord  for  rem 
justly  due  to  him,  and  before  an  actual  sale  of  the  goods t' 

"  It  being  thus  settled,  that  the  crown  is  preferable  to  the  landlord  in  England, 
the  appellant  maintained,  that  the  crown  ought  to  have  the  same  preference  in 
Scotland;  and  that,  upon  a  fair  comparison  of  the  remedy  afforded  to  landlordf 
in  Scotland  in  levying  their  rents,  with  the  remedy  afforded  to  landlords  ia  Eng- 
land, it  appeared,  that  the  nature,  the  origin,  and  the  substance  of  both,  were  the 
same;  and  that  tliough  there  might  be  some  difference,  or  shades  of  difference, 
between  them,  yet  there  was  no  such  difference  as  could  warrant  the  court,  upon 
a  sound  construction  of  [612]  the  articles  of  the  union,  to  put  landlords  in  thit 
country  in  a  situation  so  very  different  from  that  of  landlords  in  England. 

"  As  to  the  origin  of  the  right,  it  was  well  known  that  the  hypothec  in  Scotland 
was  derived  from  the  civil  law ;  and  it  is  remarked  by  lord  Stair,  tliafit  is  the  only 
one  of  the  tacit  or  legal  hypothecs  of  the  Romans  which  we  have  retained.  *'  Oar 
law,'  says  he,  '  doth  allow  no  hypothecation  of  moveables  by  consent  of  partiei, 
without  delivery  and  real  possession,  though  it  was  competent  by  the  Roman  lav, 
because  thereby  the  current  commerce  of  moveaUes  would  be  hindered.  Neitlier 
doth  it  allow  of  many  h}rpothecationB  competent  by  the  Roman  law,  but  only  of  the 
hypothecation  of  the  fruits  and  goods  on  the  ground  bdonging  to  tenants  or 
possessors  for  the  rent;  and  the  inveet^  et  illata  in  houses,  for  the  mails  of  the 
houses.' 

"  As  the  Scots  hypothec  was'  derived  from  the  civil  law,  so  was  the  English  die- 
trees.  '  The  remedy  for  recov&ry  of  rent,'  says  Bacon,  '  by  way  of  distress,  seem* 
to  have  come  from  the  civil  law;  for  ancientiy  in  the  feudal  law,  tho  not  payini; 
attendance  on  the  lord  courts,  or  not  doing  the  feudal  service,  was  a  forfeiture  o^ 
the  estate.  But  tlieee  feudal  forfeitures  were  afterwards  turned  into  dista-esaes, 
according  to  the  pignorary  method  of  the  civil  law ;  that  is,  thie  land  that  is  let  out 
to  the  tenant  is  hypothecated,  or  as  a  pledge  in  his  hands  to  answer  the  rent  agreed 
to  be  paid  to  the  Landlord,  and  the  whole  profits  arising  from  the  lands  are  liaUe 
to  the  lord's  seizure  for  the  payment  and  satisfaction  of  it.' 

"  The  origin  of  the  two  rights  being  the  same,  so  it  was  maintained,  that  sub- 
stantially, and  in  effect,  the  one  remedy  is  in  its  nature  the  same  with  the  other, 
there  being  no  essential  difference  between  them.  The  hypothec,  like  the  dittret*. 
is  a  mere  security  or  pledge  for  the  rent  of  lands,  of  houses,  or  of  any  othM-  subject. 
In  virtue  of  the  hypothec  upon  the  corns  and  other  fruits  of  the  ground,  a  landlord 
is  entitled,  Imo,  To  retain  them  upon  the  ground  cturente  termino,  and  to  prevent 
any  creditor  of  the  tenant  from  poinding  them  in  satisfaction  of  his  d^>t,  eren 
though  he  should  offer  to  leave  a  sufficient  quantity  of  corns  to  answer  a  year's  rent 
2do,  After  the  term  of  payment,  a  common  creditor  may  poind  the  corns  of  the 
tenant,  provided  he  leave  enough  to  answer  the  year's  rent;  because,  after  tie 
term  of  payment,  the  landlord  is  entitled  to  make  his  rent  effectual,  like  any  other 
creditor,  by  legal  diligence  or  process;  whereas,  before  the  term  of  payment,  the 
landlord  is  not  entitled  to  seitee  any  part  of  the  crop,  or  apply  it  in  payment  of  hit 
rent;  the  whole,  till  then,  remaining  in  the  custody  and  possession  of  the  tenant 
ZPio,  The  landlord  has  not  only  a  right  of  retention,  but  a  right  to  recover  the  corns 
from  a  creditor  or  purchaser,  to  whom  they  may  have  been  delivered  or  sold  bv  tl* 
tenant,  to  the  prejudice  of  his  right  of  hypothec  ;  and  if  he  use  this  right  of  recoverr 
de  recenti,  he  may  bring  back  the  corns  via  facti,  without  the  authoritv  of  a  judee. 
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ito.  The  [613]  hypothec  upon  the  fruits  is  limited  to  the  rent  for  one  year ;  and, 
therefore,  though  the  tenant  should  be  two  or  three  years  rent  in  arrear,  and  should 
actually  have  in  his  possession  a  quantity  of  corns  fully  8u£Scient  to  answer  that 
arrear,  the  landlord,  in  virtue  of  the  hypottoo,  can  qfnly  recover  the  rwnt  of  one 
year,  and  must  make  effectual  the  arrear  of  pri<Mr  crops  in  the  same  manner  as  any 
other  common  creditor. 

"  Such  are  the  chief  effects  of  tlie  h}rpothec  on  the  fruita.  ThJe  hypothec  o(n  the 
eeittle  or  stock  differs  from  the  h3rpothec  on  the  fruits  chiefly  in  this,  that  it  is  not 
special,  so  as  to  affect  every  cow,  or  sheep,  or  lamb,  but  ia  general  upon  the  whole  flock 
or  herd,  which  is  subject  to  the  administration  of  the  tenant,  who,  upon  the  one  hand, 
may  enlarge  the  subject  of  the  hypothec  by  purchasing  a  new  parcel  of  cattle  or  sheep ; 
and,  on  the  other  hand,  has  a  discretionary  power  of  diminishing  it,  by  selling  part 
of  his  stock.  There  is  this  farther  difference,  that  the  cattle  not  being  the  produce 
of  any  ona  year,  are  not  considered  as  hypothecated  for  the  crop  of  amy  particular 
year.  Thiy  are  therefore  subject  to  the  hypothec  only  for  one  year's  rent  at  one  and 
the  same  time,  which  is  the  rent  of  the  current  year,  and  when  that  is  past,  for  the 
rent  of  the  next  year,  and  so  successively  one  year  after  another.  This  right  cannot 
be  exercised  before  the  term  of  payment  of  the  year's  rent ;  and  if  not  exercised  within 
three  months  after  the  term  of  payment,  the  hypothec  ceases  for  the  rent  of  that  year. 
"  The  landlord  of  a  praedvi0n  urhamwm  has  likewise  a  hypothec  for  the  gcods 
brought  ?rto  it  for  a  yearns  rent.  But  neither  is  this  a  special  hypothec,  as  the  tenant  • 
has  it  in  his  power  to  dispose  of  any  part  of  the  furniture,  or  other  effects  brought 
into  the  house,  which  he  may  find  no  occasion  for ;  but  with  this  limitation,  that  if 
the  tenant  is  disposing  of  his  furniture,  or  other  effects,  to  the  evident  prejudice  of 
the  landlord'*  right  of  hypothec,  an  application  may  be  made  even  cvrrente  termino, 
upon  the  part  of  the  landlord,  to  the  judge  ordinary  for  a  sequestration,  which  ties 
up  the  hands  of  the  tenant  from  any  furtiber  power  of  disposal. 

*'  Such  being  the  nature  of  the  right,  the  landlord,  to  make  it  effectual,  must 
apply  to  the  sheriff  by  petition,  setting  forth  the  arrears  of  rent  incurred  by  his 
tenant,  and  requesting  that  the  tenant's  effects  of  every  kind  may  be  laid  under 
sequestration,  and  afterwards  sold  for  payment  of  these  arrears  and  ezpences.  The 
rheriff  of  course  sequestrates  the  tenant's  effects,  and  grants  warrant  to  the  clerk  of 
court  to  make  an  inventory  of  his  whole  corns,  stock,  and  every  thing  else  upon  the 
farm  belonging  to  the  tenant ;  to  whom,  it  is  also  ordered  by  the  sheriff,  tha-,  a  copy 
of  the  petition  shall  be  given,  with  notification  to  lodge  answers  thereto,  if  he  thinks 
proper  so  to  do,  within  a  certain  short  space. 

"  In  case  no  answers  are  given  in  by  the  tenant  objecting  to  the  proceedings  on 
the  sequestration,  another  application  is  made  to  the  sheriff  by  the  landlord,  praying 
that  warrant  may  be  granted  for  skiing  by  public  auction  tibe  effects  of  the  tenant 
sequestrated  and  inventoried  in  manner  above  mentioned.  Accordingly  war-[614]- 
rant  and  authority  is  granted  to  the  clerk  of  court  for  ihtX  purpose,  and  a  sale  is 
thereupon  advertised  and  made  by  the  clerk  who  takes  bills,  or  other  security,  for 
whatever  money  is  not  instantly  paid  at  the  sale  by  the  different  purchasers.  When 
the  -whole  produce  of  the  sale  is  recovered  by  the  clerk  of  court,  a  ^ird  application  is 
presented  by  the  landlord,  stating  the  proceedings  which  have  taken  place,  and  pray- 
ing the  judge  to  direct  the  clerk  of  court  to  make  payment  to  him  of  such  sums  of 
money  as  will  extinguish  the  arrears  of  rent  falling  under  the  hypothec,  together 
with  the  expences  incurred  in  carrying  the  process  of  sequestration  into  effect:  and 
the  desire  of  this  petition  being  granted  by  the  sheriff,  the  landlord  in  this  manner 
comes  to  receive  payment  of  the  rents. 

"  Having  thus  explained  the  nature  and  effects  of  the  ri^t  of  hypothec,  the 
appellant  observed,  that  the  right  of  distress,  as  defined  by  English  lawyers,  was  '  the 
taking  of  a  personal  chattel  of  the  debtor,  or  which  is  on  the  landlord's  premises,  out 
of  his  custody  into  that  of  the  party  injured,  in  order  to  procure  satisfaction  or  pay- 
ment of  the  rent  in  arrear.'  Accordingly  sir  William  Blaickstone  (3  Comm.  14.) 
observes.  That  at  common  law  a  distress  is  only  in  tiie  nature  of  a  pledge  or  security 
for  the  rent,  to  compel  payment.  '  This  kind  of  distress,'  adds  he,  '  ^ough  it  puts 
the  owner  to  inconvenience,  and  is  therefore  a  punishment  to  him,  yet  if  he  continues 
obstinate,  and  will  make  no  satisfaction  or  payment,  is  no  remedy  at  all  to  the  dis- 
trainer.' 
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"  To  remedy  this  defect  an  act  was  paesed  in  the  second  of  William  and  Marj, 
c.  6.  the  preamble  of  which  is  in  these  words :  '  Whereas  the  moet  ordinary  and  readv 
way  for  recovery  of  arrears  of  rent  is  by  distressi,  yet  such  diatresees  not  being  to  he 
sold,  but  only  detaiued  as  pledges  for  enforcing  the  payment  of  such  rent,  the  personi 
distraining  had  little  benefit  thereby:'  for  remedying  whereof  it  was  enacted,  '  That, 
from  and  after  the  let  day  of  June,  in  the  year  of  our  Lord  1690,  that  where  any 
goods  or  chattels  shall  be  distrained  for  any  rent  reserved  and  due  upon  auy  demise, 
lease,  or  contract  whatsoever,  and  the  tenant  or  owner  of  the  goods  so  distrained  shall 
not,  within  five  days  next  after  such  distress  taken,  and  notice  tiiereof  (with  the  cause 
of  such  taking)  left  at  the  chief  mansion-house,  or  other  most  notorious  place  on  the 
premises  charged  with  the  rent  distrained  for,  replevy  the  same,  with  sufficient 
security  to  be  given  to  the  sheriff  according  to  law ;  that  then  in  such  case,  after  such 
distress  and  notice  as  aforesaid,  and  expiration  of  the  said  five  days,  the  person  dis- 
training shall  and  may,  with  the  sheriff  or  under-sheriff  of  the  county,  or  with  the 
constable  of  the  hundred,  parish,  or  place  where  such  'distress  shall  be  taken,  (who 
are  hereby  required  to  be  aiding  and  assisting  therein),  cause  the  goods  and  chattdi 
BO  distrained  to  be  appraised  by  two  sworn  appraisers,  (whom  such  sheriff,  under- 
sheriff,  or  constable,  are  hereby  empowered  to  swear,  to  appraise  the  same  truly, 
according  to  the  best  of  their  understandings) ;  and  after  such  appraisement  ^aU 
and  may  lawfully  sell  tlie  goods  and  chattela  so  dis-[616]-trained,  tor  the  beet  price 
that  can  be  gotten  for  the  same,  towards  satisfaction  of  the  rent  for  which  the  said 
goods  and  chattels  shall  be  distrained,  and  for  the  charges  of  such  distress,  appraise- 
ment, and  sale,  leaving  the  overplus,  if  any,  in  the  hands  of  the  said  sheriff,  under- 
sheriff,  or  constable,  for  the  owner's  use.' 

"  Mr.  Justice  Blackstone,  after  mentioning  the  substance  of  this  statute,  observes, 
that '  by  this  means  a  full  and  entire  satisfaction  may  now  be  had  for  rent  in  arrear, 
by  the  mere  act  of  tlie  party  himself,  viz.  by  distress,  the  remedy  given  at  oommon 
law,  and  sale  consequent  thereon,  which  is  added  by  act  of  parliament.' 

"  By  a  subeequent  statute,  Stli  of  Anne,  a  14.  it  was  enacted,  tliat  no  creditor 
should  take  the  goods  of  a  tenant  in  execution,  witiiout  paying  '  to  the  landlord  of  the 
said  premises,  at  the  time  of  taking  of  such  goods  or  chattels  by  virtue  of  such  execu- 
tion, provided  the  said  arrears  of  rent  do  not  amount  to  more  than  one  year's  rent, 
and  in  case  tlie  said  arrears  shall  exceed  one  year's  rent,  then  the  said  party  at  whose 
suit  such  execution  is  sued  out,  paying  the  said  landlord  or  his  bailiff  one  year's  rent, 
may  proceed  to  execute  his  judgement,  as  he  might  have  done  before  the  making  of 
this  act;  and  the  sheriff,  or  other  oflSeer,  is  hereby  empowered  and  required  to  levr 
and  pay  to  the  plaintiff,  as  well  the  money  so  paid  for  rent,  as  the  execution-money. 
(By  section  8  of  this  act  it  is  provided  that  it  shall  not  extend  to  the  prejudice  of  tibe 
crown  in  recovering  debts,  etc.) 

"  It  was  further  enacted,  '  "That  in  case  any  lessee  for  life  or  lives,  term  of  ytart. 
at  will,  or  otherwise,  of  any  messuages,  lands,  or  tenements,  upon  the  demise  whereof 
any  rents  are  or  shall  be  reserved  or  made  payable,  shall,  from  and  after  the  said  Itt 
day  of  May,  fraudulently  or  clandestinely  convey  or  carry  off  or  from  such  demised 
premises,  his  goods  or  chattels,  with  intent  to  prevent  the  landlord  or  lessor  from  dis- 
training the  same  for  arrears  of  such  rent  so  reserved  as  aforesaid,  it  shall  and  may 
be  lawful  to  and  for  such  lessor  or  landlord,  or  any  person  or  persons  by  him  for 
that  purpose  lawfully  empowered,  within  the  space  of  five  days  next  ensuing  sodi 
conveying  away  or  carrying  off  such  goods  or  chattels  as  aforesaid,  to  take  and 
seize  such  goods  and  chattels,  wherever  the  same  shall  be  found,  as  a  distress  for  tfa« 
said  arrears  of  such  rent,  and  the  same  to  sell  or  otherwise  dispose  of,  in  such  manner 
as  if  the  said  goods  and  chattela  had  actually  been  distrained  by  such  lessor  or  landlord, 
in  and  upon  such  demised  premises,  for  such  arrears  of  rent,  any  law,  custom,  or 
usage  to  ilie  contrary  in  anywise  notwithstanding.' 

"  This  last  regulation  is  extended  by  the  11  Geo.  II.  c.  19.  by  which  the  landlonl 
is  entitled  to  distrain  any  goods  of  his  tenant  carried  off  the  premises  clandestineb. 
wherever  he  finds  them,  within  tliirty  days  after  they  are  removed ;  and  is  authoriini 
to  break  open  any  place,  even  a  dwdling-house,  upon  reasonaUe  ground  to  suspect 
that  goods  are  concealed  therein. 

"  Such  being  the  nature  and  effects  of  the  right  of  distress,  the  appellant  main- 
tained, that  it  resembled  so  nearly  the  right  of  hy-[516]-pothec,  that  the  crown  ougfal 
to  have  the  same  preference  in  the  one  case  that  it  has  in  the  other." 
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Such  being  the  general  import  of  the  pleadiugB  before  the  court  of  session,  that 
court,  of  this  date,  pronounced  the  following  interlocutor :  "  Upon  report  of  lord 
Henderland,  and  having  adyised  the  informations  for  the  parties,  cases,  and  opinions 
thereon,  now  produced,  and  whole  procedure,  and  having  heard  parties  procurators 
in  this  cause,  the  lords  find.  Thai  the  landlord!*  right  of  Itt/pothee  over  the  crop  and 
stocking  of  hit  tenant,  cannot  be  defeated  by  the  prerogatwe  proces»  of  the  crown,  in 
virttte  of  the  statute  of  the  33d  year  of  the  reign  of  Henry  VIII.  as  extended  to  Scotland 
by  the  articles  of  union,  and  the  act  of  parliament  the  Qth  of  Queen  Anne :  therefore 
advocate  the  cause,  sustain  the  defences  pled  for  Thomaa  Wingate,  assoilzie  him  from 
the  conclusions  of  the  libel,  and  decern."  And  upon  advising  a  petition  on  the  part  of 
the  appeUaut,  reclaiming  against  that  judgement,  and  answers  for  the  respondent, 
the  court  were  pleased  to  adhere  to  the  above  interlocutor.  Against  these  interlocu- 
tors the  appellant  conceiving  himself  and  the  revenue  aggrieved  by  them,  and  that 
they  were  contrary  to  law,  appealed  to  the  house,  and  asaigued  (A.  Macdooiald,  R. 
Dundas,  J.  Scott,  W.  Dundas)  the  following  reasons  for  their  reversal : 

I.  By  thte  treaty  of  union,  a  perfect  equality  in  matters  of  revenue  was  established 
between  the  subjects  of  that  part  of  Great  Britain  called  England,  and  the  subjects  of 
tJiat  part  of  Great  Britain  called  Scotland.  In  every  case  then,  where  the  crowr  is 
preferalde  to  the  subject  in  England,  it  ought  to  be  preferable  to  the  subject  in  Scot- 
land ;  for  otherwise  that  equality,  which  it  was  the  object  of  the  union  to  establish 
between  the  subjects  of  the  two  countries,  would  be  defeated. 

II.  Upon  a  fair  comparison  of  the  right  of  distress  enjoyed  by  the  landlords  in 
England,  with  the  right  of  hypothec  enjoyed  by  the  landlords  in  Scotland,  it  doe-j  not 
appear  that  there  is  any  such  difference  as  should  warrant  a  court  of  justice  to  give 
a  preference  to  the  subject  in  the  one  case  which  is  denied  in  the  other.  The  chief 
difference  oetween  the  hypothec  and  the  right  of  distress  seems  to  be,  that  in  virtue 
of  the  hypothec  a  landlord  in  Scotland  is  entitled  to  recover  the  effects  of  his  tenant 
after  they  have  been  carried  off  the  premises  by  creditors  or  purchasers  j  whereas,  in 
England,  it  is  only  in  virtue  of  statutes  subsequent  to  the  union  that  the  landlord  is 
entitled,  in  any  case,  to  follow  the  effects  of  his  tenant,  after  they  have  been  carried 
off  the  premises.  So  far  it  must  be  admitted,  that  the  hypothec  affords  a  more  com- 
plete remedy  than  the  distress :  but  that  difference  is  more  than  compensated  by  the 
superior  advantages  of  the  distress  in  other  respects.  In  the  first  place,  a  landlord 
in  England  may,  of  his  own  authority,  by  "  the  mere  tu;t  of  the  party  himself,"  seize 
the  whole  goods  and  effects  of  every  kind,  in  security  not  of  one  year's  rent,  but  of  the 
whole  arrears  due  to  him  by  the  tenant.  2do,  If  within  five  days  the  effects  are  not 
replevied  with  security  for  the  whole  arrears,  the  landlord  may,  by  his  own  [617] 
authority,  sell  the  effects,  and  apply  the  price  in  payment  of  these  arrears. 

III.  Although  the  difference  between  the  law  of  the  two  countries  had  been  greater 
than  in  truth  it  is,  the  appellant  is  advi^^d,  that  that  would  not  have  been  sufficient 
to  authorize  the  court  of  session  to  give  the  subjects  of  Scotland  so  marked  and 
decided  an  advantage  over  the  subjects  in  England.  In  the  case  of  forfeiture,  your 
lordships  introduced  a  remainder  into  the  law  of  Scotland,  in  order  to  put  the  sub- 
jects of  the  two  countries  as  nearly  as  possible  upon  an  equal  footing.  In  the  present 
case,  that  equality,  which  it  was  tjie  object  of  the  union  to  establish,  may  be  obtained 
without  going  so  far  as  your  lordships  did  in  the  case  of  Gordon  of  Park. 

IV.  Tlie  right  of  hypothec  being  a  mere  pledge  constituted  by  the  act  of  the  law, 
it  seems  evident,  from  the  principles  on  which  the  judgement  in  the  case  oif  Cotton 
proceeded,  that  in  England  the  crown  would  be  preferable  to  it.  Goods  distrained 
by  the  landlord  in  England  are,  to  the  full,  as  much  a  pledge,  as  goods  hypothecated 
in  the  posaeesion  of  the  tenant ;  and  as  the  crown  is  pr«feraJ>le  to  the  one,  so  must  it 
to  the  other.  Another  ground  of  the  judgemant  in,  the  case  of  Cotixxa  was,  that 
goods  distrained,  though  actually  in  possession  of  the  landlord,  are  held  to  be  in 
custodia  legts  till  actually  sold :  but  in  Scotland,  the  goods  of  a  tenant  remain  to  the 
last  in  custodia  legis.  They  are  sequestrated  by  the  sheriff;  they  are  sold  by  the 
clerk  of  court,  the  price  is  paid  to  him,  §nd  it  is  from  him  that  the  landlord  receives 
his  rent.  ^lOtwithstanding  the  sequestration,  therefore,  the  effects  still  remain  in 
custodia  legis,  and  even  after  the  sale  the  price  itself  remains  in  manibus  curiae. 

V.  Certain  debts,  termed  privileged  debts  in  the  law  of  Scotland,  'such  as 
physicians'  fees,  servants'  wages,  etc.  are  all  preferable  to  the  hypothec  of  the  land- 
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lord :  but  in  a  question  with  the  crown,  these  privileged  debts  have  no  preference. 
To  sustain  the  plea  of  the  respondent,  would  therefore  lead  to  this  very  sto-uige  con- 
sequence, that  the  crown  would  be  preferable  to  privileged  creditors,  but  not  to  the 
landlord,  although  privileged  debts  were  preferable  to  him.  This,  by  the  way,  prow* 
to  demonstration,  that  it  is  altogether  a  mistake  to  suppose  that  the  landlord  has  anj 
right  of  properly  in  the  effects  of  his  tenant ;  for  if  he  had,  no  creditor,  in  virtue  of 
any  privilege,  could  possibly  be  preferable  to  him. 

On  tiie  part  of  the  respondent  the  following  arguments  were  urged  (T.  Erskine, 
H.  Erskine,  A.  Wright,  D.  Cathcart)  for  affirming  the  interlocutor : 

I.  By  the  law  of  Scotland,  the  landlord  has  an  absolute  real  right  or  special  pro- 
perty in  the  crop  upon  his  ground  until  the  year's  rent  for  which  it  was  the  crof  be 
paid ;  which,  as  it  could  not  be  defeated  by  any  act  of  the  tenant  even  bona  fide  adOing 
that  crop  upon  tihe  farm,  nor  by  the  diligence  oif  bis  creditors  attaching  it,  cannot 
be  affected  by  the  appellant,  since  the  tenant,  through  whom  he  claims,  had  himEdf 
no  right  thereto  until  the  respondent's  rent  was  paid. 

II.  By  the  law  of  England  a  pledge,  or  even  the  hypothec  on  a  ship  for  foreign 
repairs,  defeats  the  crown's  right  of  preference;  [618]  but  the  landlord's  right  is 
equal,  if  not  paramount,  to  a  pledge,  or  to  any  other  right  which  by  the  law  of 
England  is  preferable  to  the  crown ;  and  therefore  the  landlord's  h3rpothec  cannot  be 
defeated  by  the  right  of  preference  secured  to  the  crown  by  the  act  of  Henry  VLU. 
and  extended  to  Scotland  by  the  act  of  queen  Anne. 

III.  By  the  law  of  England,  distress  is  only  a  remedy  to  the  creditor  of  the 
tenant,  and  proceeds  upon  the  footing  of  the  effects  being  the  tenant's  property  ab 
initio,  whereas  the  hypothec  can  have  no  existence  at  all,  except  on  the  footing  that 
the  property  of  these  effects  belonged  to  the  landlord,  and  not  to  the  tenant.  Then 
is,  tiiereifore,  no  relation  whatever  betwixt  the  Scots  hypothec  and  English  distresa 
Accordingly,  the  hypothec  is  in  the  opinon  of  every  writer  upon  the  law  of  Scotland, 
possessed  of  all  those  requisites,  the  want  of  which  was  in  the  case  of  Cotton  declared 
to  be  the  reason  why  the  distress  at  the  suit  of  the  landlord  was  not  preferable  to  the 
crown. 

IV.  By  the  statute  of  queen  Anne,  it  is  most  anxiously  provided,  that  real  ettatet 
shall  not  be  affected  by  that  statute;  "  but  that  the  laws  of  Scotland  shall,  in  all  such 
cases,  and  for  all  such  purposes,  hold  place  and  be  observed : "  but  every  real  estate 
must  depend  upon  the  produce  of  the  ground,  and  therefore  should  the  prerogative 
process  of  the  orown  be  found  to  affect  the  right  of  hypothec,  the  rights  of  eveiy 
real  creditor  in  Scotland,  which  were  especially  protected  by  the  above  exception, 
would  be  liable  to  be  cut  down  wherever  a  preference  was  claimed  for  the  crown,  as 
the  only  security  of  real  creditors  arises  from  the  produce  of  the  ground ;  and  thus 
the  many  and  valuable  advantages  preceding  'from  the  public  records  of  that 
country,  would  wholly  cease,  since  hidden  and  unknown  preferences  on  the  part  of 
the  crown,  affecting  even  the  debitors  of  the  king's  debitor,  might  render  altogether 
useless  and  unavailing  those  real  estates,  which  they  might  thus  have  obt^ainec  in 
security  of  their  debts. 

Y.  The  present  question  brought  forward  by  the  appellant,  is  the  very  first 
attempt  (and  was  consid^r^  "^  such  by  the  court  of  session)  ever  made  in  Scotiaad  to 
deprive  the  landlord  of  his  hypothec,  by  the  prerogative  process  of  the  crown.  No 
maxim  is  more  just,  than  optima  legwm  interpres  est  coriguetudo ;  and  this  estab- 
lished usage  for  so  long  a  period,  without  the  contrary  being  ever  publicly  called  in 
question,  would  of  itself  be  sufficient  to  remove  any  doubt  upon  the  construction  of 
the  law,  could  any  such  doubts  in  reality  exist. 

In  answer  to  the  suggestion  that "  upon  a  fair  comparison  of  the  right  of  distress 
and  hypothec,  there  was  no  such  difference  as  to  warrant  any  distincUon  between 
the  two  rights : "  it  was  insisted  on  the  part  of  the  respondent,  that  while  the  real 
effects  of  the  one  flow  spontaneously  at  common  law,  as  necessary  consequences  of  the 
nature  of  this  right,  amply  possessed  of  every  power  which  a  special  property  can 
bestow ;  the  other,  depending  solely  for  its  existence  upon  the  execution  of  distrea. 
never  conferred  any  thing  resembling  a  real  right  upon  its  possessor,  but,  weak  and 
inefficacious  of  itself,  obtained  from  late  statutes  some  impoTtant  privileges,  whidi 
indi-[619]-cate,  by  their  very  mode  of  existence,  that  they  are  exclusive  of  its  original 
nature  and  character. 

To  the  argument  "  that  the  right  of  hypotliec  being  merdy  a  pledge  cocsti- 
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tuted  by  tlie  act  of  tiie  law,  and  the  right  of  distress  being  a  pledge  of  the  same  nature, 
the  principles  upon  vhioh  the  case  of  Cotton  wm  decided,  must  applj  to  it,''  it  was 
considered  as  a  mere  mistake  in  words  to  say,  that  hypothec  is  in  tiie  above  sense  a 
pledge  by  the  act  of  the  law ;  forathe  right  of  hypothec  was  just  as  strong  before  any 
application  had  been  made  to  the  judge ;  nor  do  the  effects  being  placed  in  eustodia 
legit,  in  the  smallest  d^ree  better  the  landlord's  right,  which  was  equally  strong 
before  any  such  step  was  taken. 

To  the  argument  contained  in  the  5th  reason  above  assigned  by  the  appellant  for 
the  reversal  of  the  interlocutors,  the  respondent  answered,  that  he  knew  of  no  instance 
in  the  law  of  Scotland,  where  a  privileged  creditor  was  ever  preferred  to  the  landlord, 
except  a  creditor  funerariut,  mentioned  by  lord  Kilkerran ;  and  which  decision, 
whether  it  proceeded  upon  the  Roman  edict,  si  colonus  vel  inquilinus  sit  isque 
mortwtt  est,  nee  sit  vnde  funeretur  ex  invectis  et  Ulatis  evm  fwnerandum,  or  upon 
the  general  police  of  the  country,  could  not  affect  this  question,  as  there  can  be  little 
doubt  that  the  crown,  in  the  same  situation  with  the  landlord,  would  have  been 
obliged  to  bury  its  debitor. 

But  it  was  ORDBRBD,  that  the  interlocutors  complained  of,  in  so  far  as  they  declare 
generally,  that  the  landlord's  right  of  hypothec  over  the  crop  and  stocking  cannot 
be  defeated  by  the  prerogative  process  of  the  crown  in  virtue  of  the  statute  33d 
Hen.  VIII.  08  extended  to  Scotland  by  the  articles  of  union,  and  the  act  of  parliament 
6th  of  queen  Anne,  be  rkversbd.  But  in  respect  that  the  king's  title  does  not  suffi- 
ciently appear  in  the  process,  it  is  further  orderbo,  that  the  cause  be  remitted  back 
to  the  court  of  session  to  enquire  more  particularly  into  the  process  and  the  conduct 
thereof,  whereby  the  effects  in  question  are  supposed  to  have  been  subjected  to  the 
king's  title.     (MSS.  Jour,  sub  arm.  1792.) 


[520]  Case  4. — James  Chkistie, — Appellant ;  The  Attorney  General, — 
Bespcmdmt  [24th  March  1796]. 

[See  now  8  and  9  Vict,  c  15,  s.  2 ;  Sale  of  Goods  Act, 
1893  (56  and  57  Vict  c.  71),  s.  58.] 
An  auctioneer  is  liable  to  the  Crown  for  the  duties  imposed  on  the  sale  of  estates 
by  auction  (by  statutes  19  Geo.  3.  c.  56.  27  Geo.  3.  c.  13.)  for  estates  put  up 
to  sale,  and  bought  in  on  behalf  of  the  owner :  though  he  does  not  receive  the 
dutiee  of  the  owner ;  and  though  he  charges  no  commission  on  such  sale;  if  he 
has  not  strictly  complied  with  the  terms  of  the  statutes ;  and  particularly  of 
the  stat.  28  Geo.  3  c.  37.  s.  20.  which  requires  notice  of  the  person  appointed 
to  bid  on  behalf  of  the  owner  to  be  given  in  writing  to  the  auctioneer  previous 
to  the  bidding.  These  duties  are  not  considered  as  a  penalty,  but  as  an 
actual  charge  on  the  auctioneer. 

Decbbb  of  the  Court  of  Exchequer  affirmed. 

See  the  cases  of  Howard  v.  Castle,  6  Term  Rep.  E.  B.  642.  and  the  case  of 
Bexwell  v.  Christie  there  cited,  from  Cowp.  395.  See  also  the  case  of  Bramley 
V.  Alt,  3  Ves.  jun.  620,  and  Conotty  v.  Parsons,  there  cited.  And  further. 
Walker  v.  Nightingale,  vol.  iv.  p.  193.  of  this  work.  The  result  from  all  of 
them  seems  to  be,  that  where  all  the  bidders  at  an  auction,  except  a  purchaser, 
are  merely  puffers,  the  sale  is  fraudulent  against  such  purchaser :  but  where 
there  are  any  real  bidders  who  bid  against  each  other,  the  biddings  of  the 
puffers  will  by  no  means  render  the  sale  invalid. 

In  Michaelmas  term,  30th  George  III.  an  information  was  filed  in  his  majesty's 
court  of  exchequer  by  the  said  Sir  Archibald  Macdonald,  his  majesty's  attorney 
gemeral,  on  behalf  of  his  majesty,  stating.  That  by  an  act  made  17th  Geo.  III.  intituled, 
"  An  act  for  granting  to  his  majesty  certain  duties  on  licences  to  be  taken  out  by  all 
persons  acting  as  auctioneers,  and  certain  rates  and  dutiee  on  all  lands,  houses, 
goods,  and  other  things  sold  by  auction,  and  upon  indentures,  leasee,  bonds,  deeds, 
and  other  instruments,"  it  was  enacted.  That,  from  and  after  the  29th  day  of  Sep- 
tember 1777,  there  should  be  raised,  levied,  collected,  and  paid  in  such  manner  as 
therein-after  was  mentioned,  to  and  for  the  use  of  his  majesty,  his  heirs  and  succes- 
sors, for  and  upon  all  manner  of  sales  by  way  of  auction  as  aforesaid  in  Great  Britain, 
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the  respective  rates  and  duties  therein-after  expressed,  viz.  the  sum  of  3d.  for  erefr 
20s.  of  the  purchase-money  arising  by  sale  at  auction,  of  any  interest  in  powswiou. 
or  reversion,  in  any  freehold,  copyhold,  or  leaa^old  lands,  tenements,  houses,  and 
hereditaments,  and  of  any  annuities  or  sums  of  m«ney  charged  th«reon,  and  of  anr 
utensils  in  husbandry  and  farming  stock,  ships,  and  vessels,  a^d  of  any  reiversicHiaTy 
interest  in  the  public  funds ;  and  the  sum  of  6d.  in  every  206.  out  of  the  purchase- 
money  arising  by  sale  at  auction  of  all  furniture,  fixtures,  plate,  jewels,  pietoreK. 
books,  horses,  and  carriages,  and  all  other  goods  and  chattels  whatsoever :  the  said 
respective  rates  and  duties  to  be  paid  by  every  such  auctioneer,  agent,  factor,  or 
seller  by  commission,  out  of  the  monie«  arising  at  ee^h  and  every  such  sale  or  auction 
as  aforesaid ;  and  further  stating,  that  by  an  act  passed  19th  Geo.  III.  intituled,  "  An 
act  for  amending  and  enforcing  so  much  of  an  act,  miade  in  the  17th  year  of  tiie  reign 
of  his  present  majesty,  intituled,  "  An  act  for  granting  [621]  to  hi*  majesty  certain 
dvti-es  on  licences  to  be  taken  out  by  att  pertong  acting  cu  cuietioneers,  and  certain 
rates  and  duiies  on  all  lands,  houses,  goods,  and  other  things  sold  by  au-etion;  and 
wpon  indentures,  leases,  bonds,  and  other  instruments,  as  rdates  to  the  method  of 
granting  licences  to  auctioneers,  and  to  collecting  the  duties  on  estates  and  goodi 
sold  by  auction,"  reciting,  that  by  the  aforesaid  act,  passed  in  the  17th.  year  of  the 
reign  of  his  present  majesty,  certain  duties  were  imposed  on  all  licences  to  be  taken 
out  by  persons  selling  estates,  goods,  and  chattels  by  auction,  and  on  the  purchaae- 
money  of  the  thing  sold  ;  and  reciting,  that  the  powers,  rules,  and  regulations  therein 
prescribed,  had  been  ineffectual  to  secure  the  pa3niient  thereof ;  and  the  said  duties 
had,  by  reason  of  various  frauds  and  evasions,  been  greatly  decreased  or  with-held : 
for  remedy  thereof,  and  for  the  better  securing  the  payment  of  tlie  said  duties,  it 
was  enacted,  that,  from  and  after  the  5th  day  of  July  1779,  the  several  powers,  rules, 
regulations,  and  provisions  by  the  said  act  of  the  17th  year  of  his  present  majesty's 
reign,  and  directed  for  granting  licences  to  auctioneers,  and  for  collecting  and 
managing  the  duties  by  said  act  imposed  on  licences,  to  be  granted  to  persons  selling 
by  auction,  and  on  the  purchase-money  of  the  estates,  goods,  and  ejects,  so  sold, 
riiould  cease  and  determine,  and  be  no  longer  used,  except  in  all  cases  relating  to 
the  recovery  of  any  arrears  which  might  at  any  time  remain  unpaid  of  the  said  duties, 
or  to  any  penalty  or  forfeiture  which  should  have  been  incurred  upon  or  at  any  time 
before  the  said  5th  day  of  July  1779,  any  thing  therein  contained  to  the  contraij 
notwithstanding;  and  reciting,  that  by  the  said  first  mentioned  act,  it  was  among 
other  things  enacted,  that,  from  and  after  the  29th  day  of  September  1779,  there 
should  be  raised,  levied,  collected,  and  paid  in  such  manner  as  in  said  act  mentioned, 
to  and  for  the  use  of  his  majesty,  his  heirs  and  successors,  the  sum  of  6d.  for  ererr 
20s.  out  of  the  purchase-money  arising  by  sale  at  auction  of  all  plate  and  jewels ; 
and  reciting,  that  the  said  duty  of  6d.  in  every  20s.  out  of  the  purchase-money  of  the 
said  goods,  had  been  found  to  prevent,  in  a  great  measure,  the  sale  of  the  said  goods 
by  auction,  to  the  prejudice  of  tiie  revenue  intended  to  be  raised  by  the  said  first 
mentioned  act;  it  was  therefore  enacted,  that,  from  and  after  the  said  fifth  day  of 
July  1779,  the  said  duty  of  6d.  in  every  208.  out  of  the  purchase-money  of  the  same 
goods  sliould  be,  and  the  same  was  thereby  repealed ;  and  that  the  sum  of  3d.  for 
every  208.  out  of  the  purchase-money  arising  by  sale  at  auction  of  all  plate  and  jewels, 
should  be  raised,  levied,  and  collected  to  and  for  the  use  of  his  majesty,  in  such  and 
the  like  manner  as  the  other  rates  and  duties  granted  by  the  said  therein  recited  act 
upon  sales  by  auction  were  directed  to  be  paid,  accounted  for,  recovered,  and  ^plied ; 
and  for  tlie  better  preventing  the  like  frauds,  and  for  the  better  securing  tlxe  aforesaid 
duties  by  the  said  first  mentioned  act  imposed,  it  was  further  enacted,  that,  from  and 
after  the  said  5th  day  of  July  1779,  no  person  whatever,  not  then  licensed  according 
to  the  said  first  mentioned  act,  who  then,  or  at  any  time  or  times  thereafter,  did  or 
should  exercise  the  trade  or  business  of  an  auctioneer  or  seller  by  commission  at 
•  [622]  any  sale  of  any  estates,  goods,  or  effects  whatever  by  outcry,  knocking  down 
of  hammer,  by  lot,  or  by  any  other  mode  of  sale  at  auction,  or  whereby  the  highest 
bidder  was  deemed  to  he  the  purchaser,  or  who  should  act  in  such  capacity,  should 
presume  to  deal  in,  vend  or  sell  any  estates,  goods,  or  effects  whatsoever  by  puUir 
sale  or  otherwise  by  way  of  auction  as  aforesaid,  in  any  manner  whatsoever,  withoot 
taking  out  a  licence  in  manner  therein-after  mentioned,  before  he,  she,  or  they  diould 
so  put  up  to  sale  or  sell  any  such  estates,  goods  or  effects,  by  public  sale  bv  vay  ot 
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auction  as  aforesaid ;  and  the  commiBsiimera  of  excise,  and  the  persons  to  be  ap- 
pointed by  th«a  as  therein  mentimied,  and  also  the  effectors  of  excise,  were  thereby 
respectivdy  authoriied  and  required  to  grant  and  delivn-  such  licences  to  the  ptersmiB 
who  should  apply  for  the  same,  upon  their  paying  the  duty  by  the  said  act  directed 
to  be  paid  for  each  and  every  such  licence ;  and  it  was  thereby  further  enacted,  that 
such  licence  and  licences  should  be  renewed  from  year  to  year,  as  therein  mentioned ; 
and  after  reciting  the  said  first  mentioned  act  to  the  purport  and  effect  herein-bef ore 
mentioned,  and  reciting,  iiiat  it  might  be  doubted  whether  the  said  respective  rates 
and  duties  so  imposed  as  aforesaid  were  payable  for  any  part  of  the  purchase- 
money  not  amounting  to  the  sum  of  twenty  shillings;  to  obviate  all  doubts, 
it  was  thereby  enacted  and  declared,  that  the  said  reB{>ective  rates  and  duties 
of  threepence  and  sixpence  so  imposed  as  aforesaid,  was  intended  to  be 
charged,  and  it  was  thereby  declared  to  be  charged  and  chargeable  for  every  twenty 
shillings  of  said  purchase  money,  and  in  proporticHi  for  any  greater  or  less  sum  of 
the  purchase  money  arising  and  to  arise  by  sales  at  auction :  and  it  was  by  botli 
the  said  acts  provided  and  thereby  enacted,  that  in  case  the  real  owner  of  any  estate, 
goods,  or  effects  put  up  to  sale  by  way  of  aucti(Mi  should  become  the  purchaser,  by 
means  of  his  own  bidding,  or  bidding  of  any  other  person  on  his  b^alf  or  for  his 
use,  at  such  sale,  without  fraud  m-  collusion,  then  and  in  such  case  the  respective 
commissioners  of  excise  in  Great  Britain,  and  such  ctdlectors,  supervisors,  and  other 
officers  of  excise  as  were  thereby  respectively  authorized  within  their  respective 
collections  and  districts  to  receive  the  said  duties,  were  thereby  authorized  and  re- 
quired to  make  an  allowance  to  such  owner,  of  the  duties  arising  by  the  said  act  upon 
such  bidding,  provided  notice  should  be  given  to  the  auctioneer  before  such 
bidding,  both  by  the  owner  and  the  person  intended  to  be  the  bidder,  of  the 
latter  being  appointed  by  the  former,  and  having  agreed  accordingly  to  bid  at  the 
sale  for  the  use  and  behoof  of  the  seller,  and  provided  such  notice  should  be  verified  by 
the  oath  of  the  auctioneer,  and  also  the  fairness  snd  realty  of  tlie  said  transaction, 
to  the  best  of  his  knowledge  and  belief ;  and  in  case  any  dispute  should  arise  whether 
such  purchase  by  the  owner  was  not  made  by  collusion,  or  in  order  to  lessen  the  full 
sum  appointed  by  said  act  to  be  paid,  or  concerning  the  fairness  of  said  transaction, 
then  and  in  such  cases  the  proof  thereof  should  lie  in  the  person  acting  as  auctioneer ; 
and  on  failure  therein,  or  in  case  of  any  unfair  practicei,  then  uo  allowance  sliould. 
be  made  as  aforesaid,  any  thing  therein  contained  to  the  contrary  uot-[623]-witli- 
standing :  and  it  was  thereby  provided,  that  the  respective  rates  and  duties  therein 
mentioned,  should  be  a  charge,  upon  every  auctioneer  or  seller  by  commission,  im- 
mediately from  and  after  the  knocking  down  of  the  hammer,  or  otlier  closing  of  the 
bidding,  at  every  sale  by  way  of  auction. 

And  the  said  information  further  stated,  that  by  au  act  of  parliament,  made 
and  passed  in  the  27th  year  of  the  reign  of  his  present  majesty,  intituled,  "  An  act 
for  repealing  the  several  duties  of  customs  and  excise,  and  granting  other  duties 
in  lieu  thereof,  and  for  applying  the  said  duties^  together  with  the  other  duties  com- 
posing the  public  revenue;  for  permitting  the  importation  of  certain  goods,  wares, 
and  merchandize,  the  produce  or  manufacture  of  the  European  dominions  of  the 
French  king,  into  this  kingdom ;  and  for  applying  certain  unclaimed  monies  remain- 
ing in  the  exchequer,  for  the  payment  of  the  annuities  of  lives,  to  the  reduction  of  the 
national  debt ; "  it  was  thereby,  amongst  other  things,  enaoted,  thjeit,  from  and 
after  the  10th  of  May  1787,  all  and  singular  the  duties,  allowances,  bounties,  and 
draw-backs  of  excise,  and  other  duties  under  tlie  management  of  the  commissioners 
of  excise  in  England  and  Scotland  respectively,  granted  by  act  or  acts  of  parliament 
then  in  force,  and  also  the  additional  imposts  on  duties  charged  upon  the  product 
or*amount  of  said  several  duties,  should  cease  and  determine,  save  and  except  in  all 
cases  relating  to  the  recovering,  allowing,  or  paying  any  arrears  thereof  respectivdy, 
-which  might  at  that  time  remain  unpaid,  or  to  any  fine,  penalty,  or  forfeiture,  fines, 
penalties,  or  forfeitures  relating  thereto  respectively,  which  should  have  been  in- 
curred at  any  time  before  or  on  the  said  lOti  day  of  May  1787;  and  further,  save 
and  except  the  duties  upon  mum,  cyder,  and  perry  thierein  mentioned;  and  save 
and  except  the  rates  or  duties  payable  for  any  licence  or  licences  which  said  com- 
missioners of  excise,  or  any  or  either  of  them,  or  the  collectors,  supervisors, 
or  oflScers  of  excise,  or  any  or  either  of  them,  were  or  had  been  by  any  act  or  acts 
of  parliament  in  force  on  and  immediatdy  after  the  10th  day  of  May  1787,  authorized 
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and  empowered  to  grant;  and  that  it  waa  by  the  said  act  enacted,  that,  from  and  after 
the  said  10th  day  of  May  1787,  in  lieu  and  stead  of  the  said  duties  of  excise,  icd 
other  duties  under  the  management  of  the  said  commissioners  of  excise  respectintT 
by  said  lastrmentioned  act  repealed,  there  should  be  raised,  levied,  Defected,  tsi  jxid 
unto  his  majesty,  his  heirs  and  successors,  upon  the  several  goods,  wans,  mer- 
chandizes, and  commodities  mentioned  and  described  in  schedule  F,  thereto  in- 
nexed,  the  several  sums  of  money,  and  duties  of  excise,  as  they  were  respertiTeljr  in- 
serted, described,  and  set  forth  in  said  schedule ;  and  that  there  should  be  loade, 
allowed,  and  paid,  for  or  in  respect  of  goods,  wares,  merchandizes,  and  commoditia 
for  or  in  respect  whereof  any  duty  of  excise  was  by  said  last  mentioned  act  impowi 
to  tJie  several  persons  entitled  to  the  same,  the  several  allowances,  bounties,  uid 
draw-backs  of  excise,  as  same  were  also  reepectivdy  inserted,  described,  and  Ht 
forth  in  said  schedule,  and  also  all  other  such  special  allowances  as  were  particulariT 
directed  by  any  act  or  acts  of  par-[624]-liament  in  force  on  and  immediately  before 
the  10th  of  May  1787  ;  and  that  it  was  thereby  further  enacted,  that  the  said  •erenl 
sums  of  money  respectively  inserted,  described,  and  set  forth  in  tixe  schedule  theremte 
annexed,  marked  F,  as  the  duties  of  excise  upon  the  several  goods,  wares,  mer- 
chandize, or  commodities,  also  inserted  therein,  should  and  might  be  respectinlj 
raised,  levied,  collected,  answered,  paid,  recovered,  adjudged,  mitigated,  and  al- 
lowed, (except  where  any  alteration  was  expressly  made  by  the  said  act),  in  auch  and 
the  like  manner,  and  in  or  by  any  or  either  of  iha  means,  ways,  or  methods  by  vhidi 
the  former  duties  of  excise,  and  other  duties  under  the  management  of  the  said  eois- 
missioners  of  excise  respectively,  and  allowances,  bounties,  and  drawbacks  of  datiei 
of  excise,  and  other  duties  under  the  management  of  said  oonunissioners  of  eiciie 
respectively  iu  general;  and  also  by  any  or  eitlier  of  the  special  means,  ways,  or 
methods  respectively,  by  which  the  former  duties  of  excise,  and  other  duties  under 
the  management  of  the  said  commissioners  of  excise  respectively,  and  allowances, 
bounties,  and  drawbacks  of  duties  of  excise,  and  other  duties  under  tiie 
management  of  the  said  commissioners  of  excise  respectively,  upon  goods,  warn, 
merchandize,  or  commodities  of  the  same  sort  or  kinds  respectively,  were  or  migbt 
be  raised,  levied,  collected,  answered,  paid,  recovered  and  adjudged,  mitigated  and 
allowed,  and  the  goods,  wares,  merchandize,  or  commodities,  so  hy  the  said  act  nov 
•in  recital  made  liable  to  the  payment  of,  or  chargeable  with,  the  duties  of  exci«, 
or  so  entitled  to  allowances,  bounties,  or  drawbacks  of  duties  of  excise  as  reepecti'^J 
inserted,  described,  and  set  forth  in  said  schedule  thereto  annexed,  marked  F,  ahovU 
be,  and  the  same  was  made  subject  and  liable  to  all  and  every  the  conditions  and 
regulations,  rules,  restrictions,  and  forfeitures  to  which  goods,  wares,  merdiandiie, 
or  commodities  in  general ;  and  also  all  and  every  the  special  conditions,  rules,  rfr 
gulations,  restrictions,  and  forfeitures  respectively,  to  which  the  like  goods,  wares, 
or  merchandize  respectively  were  subject  and  liable  by  any  act  or  acts  of  parliament 
in  force  on  and  immediately  before  the  10th  of  May  1787,,  respecting  the  duties  of 
excise,  or  other  duties  under  the  management  of  the  commissioners  of  excise  respeo- 
tivdy,  except  where  any  alteration  was  expressly  made  by  the  said  act,  or  by  aoj 
other  act  or  acts  of  that  session  of  parliament :  and  the  said  infcHmation  furtlier 
stated,  that  it  was  in  the  said  schedule,  marked  F,  annexed  to  the  said  last-mentioned 
act  of  parliament,  set  forth  under  the  title  auction;  for  every  208.  of  the  said  puitiiaaB- 
money  arising  or  payaUe  by  virtue  of  any  sale  at  auction  in  Great  Britain,  of  anj 
interest  in  possession  or  reversion  in  any  freehold,  copyhold,  or  leasdiold  lands, 
tenements,  houses,  or  hereditaments,  and  of  any  annuities  or  suma  of  money  charged 
thereon,  and  of  utensils  in  husbandry,  and  farming  stock,  ships,  and  vessels,  and 
of  any  reversionary  interest  in  the  public  funds,  and  of  any  plate  or  jew^  and  » 
in  proportion  for  any  greater  or  lesser  sum  of  such  purohaae-monery,  to  be  paii  ^ 
the  auctioneer,  agent^  factor  or  seller  by  commission,  three-pence  half  penny;  fi* 
every  20s.  of  the  [626]  purchase  money  arising  or  payable  by  virtue  of  any  sate  at 
auction  in  Great  Britain,  of  furniture,  fixtures,  pictures,  books,  horses  and  carnages, 
and  all  other  goods  and  chattels  whatsoever,  and  so  in  proportion  for  any  greater* 
lesser  sum  of  such  purchasft-moneiy,  to  be  paid  by  the  auctioneer,  agent,  factor,  or 
seller  by  commission,  teven-pence. 

And  the  said  information  further  stated.  That  by  statute  of  the  28th  year  of  w 
present  majesty,  cap.  37.  it  is  provided,  that  the  notice  to  be  given  by  the  o""^^ 
the  estate  as  aforesaid,  should  be  in  writing,  and  signed  by  the  owner,  wid  1?  »» 
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perBon  intended  to  be  the  bidder  of  the  latter,  being  appointed  bj  the  former,  and 
having  agreed  accordingly  to  bid  at  the  sale  for  the  use  and  behoof  of  the  seller; 
and  further  stating,  that  there  was  no  alteration  made  by  the  said  last-mentioned  act  of 
parliament,  nor  has  there  either  before  or  since  the  passing  of  the  same  been  any 
alteration  made  respecting  the  several  matters  relating  to  the  duties  to  be  paid  on 
the  money  arising  or  payable  by  virtue  of  any  sale  or  sales  at  auction,  or  any  of 
tiiem,  save  as  is  herein-before-mentioned. 

And  further  stating,  That  the  appellant  did,  in  or  about  tlie  month  of  October,  in 
the  said  year  1787,  take  out  a  licence  as  an  auctioneer,  agent,  factor,  or  seller  by  com- 
mission, in  pursuance  of  the  several  acts  herein-before-mentioned,  and  had  renewed, 
or  caused  tiie  same  to  be  renewed  from  time  to  time  to  the  presMit  time ;  and  that 
the  appellant  had,  ever  since  the  said  month  of  June  1788,  to  the  present  time,  exer- 
cised the  trade  or  business  of  an  auctioneer,  or  seller  by  commission  of  estates,  goods, 
and  effects  by  outcry,  knocking  down  of  the  hammer  by  lot  or  parcel,  or  by  some 
other  mode  of  sale  by  auction,  whereby  the  highest  bidder  was  deemed  to  be  iiie 
purchaser,  and  had,  during  the  time  last  aforesaid,  sold  and  disposed  of  by  the  several 
or  some  of  the  means  therein  before  la8l>mentioned,  to  divers  persons,  owners,  or 
others,  divers  interests  in  possession,  reversion,  or  remainder  in  divers  freehold, 
cop^old,  or  leasehold  lands,  tenements,  houses,  or  hereditaments,  and  divers  an- 
nuities and  sums  of  money  charged  thereon,  and  also  divers  utensils  in  husbandry, 
farming  stock,  ships  and  vessels,  ship  or  vessel,  and  divers  reversionary  interests  in 
the  public  funds,  or  some  of  them ;  and  divers  quantities  of  plate  or  jewels,  and  divers 
quantities  of  furniture,  fixtures,  pictures,  books,  horses,  carriages,  and  divers  other 
goods  and  chattels,  for  divers  considerable  sums  of  money,  and  for  and  in  respect  of 
which  there  were  divers  considerable  sums  of  money  due  and  owing,  which  ought 
to  have  been  paid  to  or  for  the  use  of  his  majesty. 

And  the  said  information  charged,  that  ^e  appelant  had  refused  to  account  for 
such  duties,  or  to  discover  the  several  matters  aforesaid  by  him  sold  at  auction. 

And  the  said  information  prayed,  that  the  appellant  might  account,  before  the 
said  court  of  exchequer,  for  all  the  sums  of  money  which  he  ought  to  pay  and  answer 
to  his  majesty,  for  the  matters  aforesaid ;  and  might  pay  to  his  majesty  what  should 
appear  to  be  due  to  his  majesty  on  the  taking  of  the  said  account,  his  majesty's  [626] 
attorney  general,  by  the  said  information,  offering  to  wave  all  penalties. 

Hie  appelant,  by  his  answer  to  the  information,  admitted  he  had  carried  on  the 
business  of  an  auctioneer ;  and  that,  in  the  course  of  such  business,  he  had  put  up 
to  sale,  and  had  actually  sold,  divers  estates,  goods,  and  effects ;  a  particular  account 
of  which  he  set  forth  in  the  first  schedule  to  his  answer  annexed.     And,  in  the  second 
schedule  to  his  answer,  he  set  forth  an  account  of  the  several  estates  by  him  put  up 
to  sale,   and  bid  for  and  purchased  by  some  person  or  persons  appointed  by  the 
owners  thereof,  in  the  form  and  manner  required  by  the  aforesaid  act  of  parliament; 
and  of  which  the  appellant  was  informed,  and  received  notice  in  writing,  previous 
to  the  putting  up  such  estates,  as  required  by  the  said  act.     And  the  appellant,  in 
his  said  answer,  stated,  that  he  had  put  up  to  sale  divers  estates,  goods,  and  effects, 
which  were  bid  for,  and  bought  in,  by  the  owners  thereof,  or  by  some  person  or 
persons  by  them  appointed  to  bid  for  and  buy  in  the  same  on  their  behalf,  and  to  and 
for  their  use,  without  any  notice  in  writing  being  given  to  the  appellant,  previous 
to  the  sale,  an  account  of  which  estates,  goods,  and  effects,  so  bought  in,  the  appel- 
lant set  forth,  in  the  third  schedule  to  his  answer,  and  submitted  that  he  was,  notwith- 
standing notice  in  writing  was  not  given  to  him  previous  to  such  sale,  entitled  to  the 
allowance  provided  by  the  aforesaid  acts  of  parliament,  the  same  not  requiring  any 
notice  in  those  instances  in  which  the  owner  himself  bought  in  tiis  property,  nor  in 
those  instances  in  which  the  auctioneer  be  ready  to  verify,  by  oath,  the  fairness  and 
reality  of  the  transaction  ;  it  being  provided,  by  the  aforesaid  act  of  the  19th  year  of 
his  present  majesty's  reign,  that  in  case  any  dispute  should  arise  whether  such  pur- 
chase was  made  by  collusion,  or  in  order  to  lessen  the  full  sum  by  the  said  act  re- 
quired to  be  paid,  or  concerning  the  fairness  of  the  transaction,  then  and  in  such 
case  the  proof  should  lie  upon  the  person  acting  as  auctioneer ;  and  in  failure  tliereof, 
or  in  case  of  any  unfair  practice,  then  no  such  allowance  should  be  made :  and  the 
answer  submitted,  that  this  clause  was  not  repealed  by  the  act  of  the  28th  year  of  his 
present  majesty,  nor  by  any  other  act.     And  the  answer  stated,  that  the  appellant 
had  not,  in  any  accounts  of  the  expences  incurred  by  him  in  proceeding  to  the  sale 
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of  any  real  estates,  or  other  property  bought  ia  as  aforesaid,  charged  the  ovner  or 
owners  thereof  with  any  sum  or  sums,  on  account  of  commission,  tiie  same  hj  tk 
practice  of  the  trade  not  arising  unless  the  property  put  up  be  actually  sold ;  and 
submitted  that  the  aforesaid  several  acts  charging  the  auctioneer  as  aforesaid, 
charged  him  in  respect  of  property  put  up  to  sale,  and  upon  which  a  commiaioa 
accrued  due,  and  do  not  apply  to  cases  on  which  no  commission  accrues .-  and  thai  if 
he  is  liable  to  make  good  the  several  rates  and  duties  imposed  by  the  said  acts  of  par- 
liament on  sales  by  auction,  though  the  property  was  not  actually  Bold,  and  though  he 
had  never  received,  nor  as  he  conceives  is  at  law  entitled  to  recover  the  commistioa 
which  would  have  accrued  to  him  if  the  same  had  been  [627]  actually  sold,  nor  to 
recover  back  from  the  owner  or  owners  of  the  several  estates  and  property  so  bought 
in,  the  said  several  rates  and  duties,  if  paid  by  the  appellant,  a»  insisted  oo  by  the 
said  commissioners  of  excise,  that  tlie  same  must  be  considered  as  penalties  incunol 
by  the  appellant  for  not  having  required  such  previous  notice  in  writing,  and  tint 
therefore  the  same  were  waved  by  the  said  information. 

The  respondent  having  replied  to  the  answer,  the  information  came  on  for  besr- 
ing  before  the  barons  of  tlie  exchequer  the  5th  of  July  1791,  when  they  were  plesseii 
to  declare  and  decree,  Thai  as  to  the  estates  and  goods  sold  by  auction  by  the  app^&oL 
whereof  the  real  owners  had  been  the  purchasers,  by  means  of  the  bidding  thereoD  of 
any  other  person  on  their  behalf,  without  such  notice  as  is  required  by  the  statute 
in  that  b^alf  made  and  provided,  no  allowance  of  the  duty  by  the  aaid  act  granted 
ia  or  ought  to  be  made  to  the  appellant.  And  it  was  further  ordered,  adjudged,  acd 
decreed,  by  the  said  court,  that  it  should  be  referred  to  the  deputy  rcMuenibrancer  of 
the  said  court,  to  take  an  account  of  all  such  estates  and  goods  which  had  been  w 
purchased  at  sales  made  by  the  appellant  at  auction,  and  of  the  prices  at  which  tfae 
sajne  had  been  respectivdy  knocked  down,  and  to  compute  the  duties  tliereon  1^  the 
said  act  granted  and  chargeable  upon  the  appellant  as  auctioneer,  in  respect  thereof, 
and  that  what  sliould  be  found  coming  due  to  his  majesty  on  that  account,  should  be 
paid  by  the  appellant,  to  tlie  commissioners  of  his  majesty's  revenue  of  excise,  for 
the  use  of  his  majesty. 

The  appellant  appealed  from  the  said  decree,  so  far  aa  it  declared  and  decreed. 
That,  as  to  estates  and  goods  B(dd  by  auction  by  the  appellant,  whereof  the  real 
owners  had  been  the  purchasers,  by  means  of  the  bidding  thereon  of  any  other  person 
in  their  behalf,  without  such  notice  as  aforesaid,  no  allowance  ought  to  be  miade  to 
the  appellant ;  and  so  far  as  the  said  decree  directed  an  account  to  be  taken,  subject 
to  such  declaration,  and  as  directed  payment  to  be  made  by  the  appellant,  of  tcbat, 
shall  be  found  due  upon  an  account  so  taken.  Tlie  appellant  submitted  that  the  said 
decree  ought  to  be  varied,  by  omitting  the  aforesaid  declaration,  and  directing  that 
the  appellant  should  not  be  charged,  in  the  account  to  be  taken  by  the  said  deputy 
remembrancer,  witli  any  sum  of  money  in  respect  of  the  prices  bid  for  eetates  and 
goods  put  up  to  sale  by  auction  by  the  appellant,  which  were  not  actually  seid;  and. 
particularly,  for  such  whereof  the  highest  bidder  bid  for  the  same,  on  behalf  or  foe 
the  use  of  the  owners  thereof  respectively,  without  frcuud  or  coUtuion :  and  the  f<dlow- 
ing  reasons  were  assigned  (T.  Erskine,  J.  Mitford,  J.  Fonblanque)  in  support  of  the 
appellant's  casa 

I.  For  that  all  acts  imposing  duties  on  the  subject  ought  to  be  construed  strictly, 
and  the  legislature  ought  not  to  be  deemed  to  have  imposed  a  duty,  by  any  act,  un- 
less the  same  is  clearly  and  unequivocally  expressed  in  such  act,  as  otherwise  a  tai 
may  be  imposed  by  the  construction  given  to  acta  of  parliament^  in  courts  <rf  ju^ce. 
contrary  to  the  intention  of  the  legislature :  but  the  acta  [528]  by  which  the  duties 
on  sales  by  auction  are  imposed,  have  expressly  given  such  duty  out  of  the  purchase- 
money  arising  by  such  sales,  and  therefore  ought  not  to  be  deemed  to  have  imposed 
a  duty  where  no  actual  sale  has  been  made,  and  where,  consequently,  no  money  ha« 
arisen  by  a  sale  by  auction  out  of  which  the  duty  can  be  paid. 

II.  Because,  although  the  acts  refer  to  tlie  case  of  real  owners,  or  persons  on  their 
behalf  and  for  their  use,  bidding  for  their  property  at  sales  by  auction,  and  contain 
provisions  respecting  such  biddings,  yet  such  provisions,  it  is  conceived,  must  haw 
been  intended  by  the  legislature  merely  for  the  purpose  of  preventing  frauds  and 
evasions  of  payment  of  duties  upon  actual  sales,  under  pretence  of  the  purchase  of 
the  property  by  or  on  behalf  of  the  real  owners  thereof,  when  the  prop«ty  was,  in 
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fact,  sold  to  othffl-8 ;  und  ought  not  to  be  deemed  to  have  been  intended  to  charge  the 
auctioneer,  where  there  was  no  actual  sale,  especially  as  such  construction  would 
charge  the  auctioneer  with  a  Bum  of  money  in  the  nature  of  a  penalty,  for  a  mere 
neglect  of  form,  without  express  words  declaring  the  same  to  be  a  penalty  for  such 
neglect :  and  it  is  conceived  to  be  the  true  construction  of  the  several  acta  taken  to- 
geUier,  that  although  a  previous  notice  in  writing,  in  the  terms  specified  in  the  act 
of  the  28th  Geo.  III.  may  be  deemed  evidence  tliat  the  person  bidding  at  any  sale, 
according  to  the  terms  of  any  such  notice,  did  bid  ou  behalf  of  the  owner  of  tlie 
property,  yet  the  provision  for  that  purpose  does  not  make  such  notice  in  writing 
the  only  evidence  of  the  fact,  but  leaves  the  burden  upon  the  auctioneer,  according 
to  the  act  of  the  19th  Geo.  III.  to  prove  the  fairness  and  reality  of  tlie  transaction. 

III.  Because,  supposing  the  acts  admitted  of  the  construction  contended  for  on 
behalf  of  the  crown,  yet,  in  ordinary  cases,  he  who  seeks  the  assistance  of  a  court  of 
equity,  must  submit  to  such  conditions  as  equity  and  good  conscience  require ;  and. 
therefore,  when  the  attorney  general  on  behalf  of  his  majesty,  seeks  the  assistance 
of  a  court  of  equity,  to  enforce  the  payment  of  duties,  the  claim  must  be  subject  to 
every  consideration  of  equity  which  would  apply  to  any  other  demand ;  and,  in- 
dependent of  this  principle,  tiie  act  of  the  33d  Henry  VIII.  cap.  29  (Q.  c.  39.  a.  79?) 
has  expressly  given  to  the  subject  a  right  to  the  benefit  of  every  equity  which  can  be 
raised  in  his  favour ;  and  it  is  against  good  conscience,  and  all  tlie  principles  on  which 
courts  of  equity  usually  proceed,  to  charge  a  man  as  debtor  to  another  for  any  sum  of 
money, .  except  such  as  he  has  actually  received,  or  might  have  received  widiout  his 
wilful  default;  whereas  the  appellant  has  not  actually  received  the  sums  of  money 
with  which  it  is  attempted  to  charge  him,  in  respect  of  prices  bid  for  property  on 
behalf  of  real  owners,  where  there  was  no  real  sale  of  the  property,  nor  could  he  have 
received  such  sums  of  money  by  any  means  whatsoever. 

lY.  Because  the  demand  against  the  appellant  of  which  he  complains,  not  being 
a  demand  of  money  actually  received  by  him,  or  of  money  which  he  might  liave  re- 
ceived without  his  wilful  default,  [629]  can  only  be  a  demand  of  a  penalty  for  a  neg- 
lect, in  not  requiring  such  notice  in  writing  as  specified  in  the  28th  Geo.  III. 
Whereas  all  penalties  are  waved  by  the  information,  and  according  to  the  constant 
course  of  the  exchequer  are  waved  in  all  such  cases :  and  it  is  conceived,  the  appellant 
might  have  demurred  to  the  information,  if  such  penalties  had  not  been  waved. 

On  behalf  of  the  respondent  the  following  reasons  were  shortly  adduced  (A.  Mac- 
donald,  J.  Scott) : 

I.  That  the  auction-duties  ipiposed  by  the  said  statute  27  Geo.  III.  c.  13.  are  by 
virtue  of  that  act,  and  of  the  statute  19  Geo.  III.  c.  56.  declared  to  be  a  charge  upon 
every  auctioneer  or  seller  by  commission,  immediately  from  and  after  the  knocking 
down  of  the  hammer,  or  other  closing  of  the  bidding  at  every  sale  by  way  of  auction. 
And  that  the  said  duties  so  charged  shall  be  paid  by  every  such  auctioneer,  or  seller 
by  commission. 

II.  That  it  is  by  the  said  act  19  Geo.  III.  c.  56.  (sec.  11.)  enacted,  that  in  case  tiie 
real  owner  of  any  estate,  goods,  or  effects,  put  up  to  sale  by  way  of  auction,  shall 
become  the  purchaser,  by  means  of  his  own  bidding,  or  the  bidding  of  any  other 
person  on  his  behalf,  or  for  his  use  at  such  sale,  without  fraud  or  collusion,  then  the 
commissioners  of  excise,  and  the  collectors,  supervisors  and  oflJcers  of  excise,  are 
thereby  authorized  and  required  to  make  an  allowance  to  such  owner  of  the  duties 
arising  upon  such  bidding,  provided  notice  be  given  to  the  auctioneer  before  such 
bidding,  both  by  the  owner  and  person  intended  to  be  the  bidder,  of  the  latter  being 
appointed  by  the  former,  and  having  agreed  accordingly  to  bid  at  the  sale,  for  the 
use  and  behoof  of  the  seller,  and  provided  such  notice  be  verified  by  the  oath  of  the 
auctioneer,  and  also  the  fairness  and  reality  of  the  transaction,  to  the  best  of  his 
knowledge  and  belief. 

And  that  it  is  by  the  said  act  28  Geo.  III.  c.  37.  (sec.  20.)  enacted,  that  no  such 
allowance  shall  be  made,  unless  notice  in  writing,  signed  by  the  owner  and  person 
iiitended  to  be  the  bidder,  of  the  latter  being  appointed  by  Uie  former,  and  having 
aereed  accordingly  to  bid  at  tlie  sale,  for  the  use  and  behoof  of  tlie  seller,  shall  have 
been  ffiven  to  the  auctioneer  before  such  bidding,  nor  unless  such  delivery  of  such 
L'it::*  «hall  be  verified  upon  the  oath  of  the  auctioneer,  as  also  the  fairness  of  the 
trauacrtion,  to  the  best  of  his  knowledge. 
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It  was  accordingly  obdbbbd  axid  adjudobd,  that  the  appeal  be  dismined,  and  tint 
the  decree  therein  complained  of,  be  affirmed.     (MS.  Jour,  tub  anno  1796.) 


[630]  Case  5. — Jahes  Edgas,  &  aL — Plaintiffs  (in  Error) ;  Donald  and 
Benjamin  Millkb, — Defendants  (in  Error)  [9th  June  1797]. 

[26  Geo.  iii.  c.  81  was  repealed  by  S.L.R.  1872.] 

The  bounty  of  20b.  per  ton  given  by  sbat.  26  Geo  III.  c.  81.  on  the  buss-fitbo;  fs 
herrings  is  not  payable  where  the  buas  liee  in  port  and  Bends  out  her  bout  to 
fish. 

The  lord  chancellor  (Loughborough)  observed  in  the  house  of  lords  tlut  thii 
case  came  before  that  house  in  an  unusual  shape ;  it  was  a/a  action,  oo  "it 
plea  side  of  the  court  of  exchequer  in  Scotland ;  a  jurisdiction  which  the  how 
had  probably  never  before  had  occasion  to  consider.  The  form  of  die  {n*- 
ceeding  was  also  singular ;  the  facts  and  evidence  being  put  in  the  shape  of  i 
bill  of  exceptions  to  the  directions  of  the  judge;  which  would  more  propslT 
have  been  the  subject  of  a  demurrer  to  ervidmce.  But  as  the  partiea  belt* 
had  not  taken  any  objection  either  to  the  jurisdiction,  or  to  the  form  of  pn- 
ceeding ;  and  as  the  question  was  of  consideraUe  public  importance,  hit  bid- 
ship  proposed  to  refer  it  to  the  opinion  of  the  judges. 

Dbcrbx  of  the  Court  of  Exchequer  in  Scotland  brvkksbo. 

Anstr.  Rep.  Scaoc.  iii.  926. 

The  Defendants  in  error  were  merchants  in  Staxigo  in  the  countj  of  Caitfaius 
in  Scotland,  and  in  the  year  1 79-3  were  owners  of  a  decked  buss  or  vessel  called  the 
Jean  of  Staxigo,  built  in  Great  Britain,  and  of  the  burthen  of  76^  teas,  by  sdmeanR' 
ment. 

The  plaintiffs  in  error,  together  with  Alexander  Maoonodiie,  since  deceased,  sete 
in  that  year  commissioners  of  his  majes^s  customs  f<M-  Scotland,  asd  the  pnMl 
cause  was  a  special  acti<»i  on  the  case  brought  against  them  by  the  defendants  in  enw. 
in  the  court  of  exchequer  in  Scotland,  to  recover  a  satisfaction  in  damages  foril»i 
refusing  to  cause  payment  to  be  made  to  the  defendants  in  error  of  a  bountf  o! 
twenty  shillings  per  ton  on  a  full  cargo  of  herrings,  caught  and  taken  by  the  said  bM 
or  vessel  as  hereafter  mentioned. 

The  cause  of  action  was  founded  on  the  statute  26  Geo.  HI.  chap.  81.  iatitsW- 
"  An  act  for  the  more  effectual  encouragennMit  of  the  British  fisheries ;"  whenl?- 
after  reciting,  that  it  is  of  the  utmost  importance  to  the  preservati<Hi  and  incresM*^ 
the  wealth,  commerce,  and  naval  strength  of  his  majesty's  kingdom  of  Great  Brittit 
that  the  fiatueries  of  his  said  kingdom  diould  receive  every  reasonable  encourageneii 
which  they  may  from  time  to  time  be  found  to  require,  and  which  it  is  in  the  po'C 
of  parliament  t»  bestow,  it  is  (amongst  other  things)  enacted,  that  a  bountj  (^  ^ 
per  too  shall  be  paid  annually,  in  the  manner  therein-after  prescribed,  to  theo<i>c 
or  ownM«  of  every  decked  vessel  of  not  lees  than  15  tons  burthen,  manned  and  ivi- 
gated  according  to  law,  which  sliall  be  fitted  out  for  and  employed  in  the  Briti^ 
white  herring  fisliery,  in  the  manner  and  under  the  regulations  therein-after  directed 
and  provided.  The  regulations  here  alluded  to  are  contained  in  the  2d,  3d.  iA  'B- 
and  6th  sections  of  the  above  act  of  parliament :  and  (among  others)  it  is  providec. 
that  every  buss  or  [531]  vessel,  in  (Hrder  to  be  entitled  to  the  said  bounty  of  20b.  {« 
ton.  shall  clear  out  of  some  port  in  Great  Britain  at  some  time  between  the  latdtj 
of  June  and  the  1st  day  of  October  in  one  and  the  same  year,  and  shall  proceed  imar 
diatdy  upon  the  said  fishery,  and  shall  there  be|!in  and  continue  to  fish  in  an  ordfli^ 
regular  manner,  without  impeding  or  obstructing  any  other  vessel  which  ^D  * 
employed  in  the  said  fishery,  for  the  space  of  three  mMiths  at  the  leas^  to  be  «» 
puted  from  the  day  u|m>ii  which  the  master  and  crew  ot  such  buss  or  vessel  shall  ii* 
shoot  or  wet  their  nets,  unless  suvh  buss  or  vessel  shall  within  that  space  of  timemc' 
into  port  with  a  full  cargo  of  fis^h.  taken  wholly  by  the  master  and  crew  of  such  bo» 
or  vessel. 
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Tie  3o<inrr  xrxajsed  zj  Tijt  3et':c*-ijH:.^':c<s«i  att  »  *it«L.oi{»f  st  :;.<?  *t«u.»  i? 
"bei.  m  ::2iap.  I->.  §  ±  »r.d  direicwd  z»  i»  ctkid  so  ic«t  ^>w=*r  «>r  *w3:*rs  of  jkLl  (>tMM« 

a_»  nasojB-  iisa  &eLu«K  vijx  suU  be  lieesaeii  a  full  «»n^?  «k  dsh. 

^icemacir  plaa.  .rf  fraoni^UiMitlT  o«aiE.:=jr  S£*  b»si2.cr:  »£.  ul.^- u:«tEK>c  V.,.s-a  :5  ap' 
■setni  ■ate  ■&>n!o.<ijk^3'  were  aeitbar  wh:lJT  liati*  w>  aor  «ccir«iT  «S!iK;.vcw<i  frv^Ki' 
saiKitpn  n:  uMif  iij  s»  oiake  cc«  foiI->vi=^  MusaH-ratzoas  croc  cc.«  twitxrv  oc'  :hjtt 
imsj-  u.  jTSbiraL  *cd  apoc.  ciii»  diff«««cLC  Kodiw  £c  wtiva  it  bdwi  btsMj.  v-aurrt^Hi  oc. 

■"  AlTnusizri  ^ijt  ierriii^  fis£j«T  »  to  a  i.-«rcaia  iiiKrr«#  pr»r*rtvvis,  t«  ;:  is  »«il 
ka,)«ra  -siaB  ■»  siact  ptu-K  of  ci*  c«Nkst&  of  Gnau  BriWki:;  thy  aii;-.tjuJ  r««ao«t  v>f  rjenrisacs. 
ia*  seen,  jo  -mrrVrai  for  a  Iocs  eoonv  «>f  Tears,  tixaj  t&«r  jMeriodival  r«ura  ;v.»  »uvh 
:  lues  s  j:ii«dd  for  with  aI=Ai«t  as  macii  eoc^ideiKV  as  the  prv^diKts  «>t  the  earU;  arv  ia 
«±jer  paroi  of  zije  (.txuitrr  ic  tbe  seasoc  of  LarT««t.  In  suv-h.  Wakoesv  if  the  p«,H<xiI»t:ot» 
of  '±«  aei;ri.co<xrh>]«}d  atf>>rds  a  sufficient  nsciber  of  bancb  f(>r  the  pur^M>«e.  (Le  trade 
of  ^iinr^  aarLn^n  casitr  e«tabli«L«s  itself.  Fis!i  cuivrs  there  proride  sconK  v>f  $ah 
»sA  i-Mti  <i»  tiuint,  tor  caries  and  packii;?  the  herring ;  and.  upon  the  app«ttratuv 
qI  van  isb.  iz>ns.  itie  coast,  employ  men  with  4>.>atf«  and  iiet»  to  take  them.  Tt.e  her- 
rizzi  are  br-xiztic  •>■  t^ort  dailT.  as  tbcT*  are  taken,  and  are  there  sahed.  cured,  and 
|W£sed  into  bcrreis^  In  this  war.  one  mode  of  carrrin^  oi'.  the  herrtv.^  ri^.err  taki«« 
p>aee.  wt-:cii  i*  ealied  the  6'«rf  fisherj. 

"  Tbese  C}^  however,  frequent  ako  manr  remote  and  solitarr  parts  of  the  coast, 
waere  there  are  neither  men  nor  boats  to  take  them :  and  where,  therefore,  uo  one 
will  be  as  the  erpecce  of  providing  a  store  of  salt  aud  casks,  which  wv>»ld  Iw  of  no 
oae  if  tfaey  were  provided.  The  shoals  sometimes  make  their  appearance  sit  unusual 
places^  acd  where,  although  there  mar  happen  to  be  hands  enou^  to  take  them.  t«4 
thietr  appearance  not  being  expected,  salt  and  casks  hare  not  been  provided  for  curit;g 
and  packing  them.  Vnder  these  circumstances  it  became  n«c««earT.  iu  ordier  to 
enend  the  dsherr-.  that  decked  twmwJs  should  be  titted  out.  witich.  being  prv>vided 
"with  a  proper  quantity  of  netting,  sah.  and  barr«ls.  and  manned  with  a  sufficient 
number  of  hands,  should  be  capable  of  [JSSO^  proceeding  to  tlittttmt  fishing  grounds : 
of  following  the  shoals  from  one  part  of  the  coast  to  another :  and  tinally.  of  taking 
sind  preaerring  the  herrings  wfaererer  ther  should  happen  to  fall  in  with  them,  ht 
thi»  manner  arose  another  mode  of  carrriug  on  the  herring  (isherr.  called  the  httfs 
fishery :  but  which  does  not  exclude  the  use  of  boats  by  the  crews  of  the  busses  in  talking 
tihe  berrings  for  those  busses. 

**  At  the  same  time  as.  on  the  one  hand,  the  carrying  on  of  the  fisliery  by  a  buss 
-was  attended  with  a  considerable  expence.  from  the  wages  and  niainteitance  of  a 
znunerous  crew,  the  hire  of  the  vessel,  and  the  cost  of  the  tislting  materiitls :  and  on 
the  other  hand,  the  success  in  fishing  was,  from  the  nature  of  the  fishery  itself,  pre- 
carioos  and  uncertain,  some  puUic  encouragement  was  re«)uired.  and  for  tikis  pui^ 
po«e  a  bounty  on  the  tonnage  of  the  TessdiB,  withotit  regard  to  their  good  or  ill  succtMfiS, 
being  thought  the  prop«r  mode,  was  granted  accordingly  by  different  acts  of  parlitt- 
meat. 

*'  From  the  preceding  account,  it  appears  that  tliere  is  an  esseiitial  and  per- 
manent distinction  between  the  boat  and  buss  fishery,  founded  upon  tlte  differeoit 
nature  of  these  two  modes  of  fishing  considered  in  themscjree.  But  thore  ia  also  a 
marked  and  highly  important  distinction  to  be  observed  between  thent.  'nhoii  t.x>n. 
sidered  respectively  as  objects  of  general  aud  national  concern.  The  principal  ad- 
vantage of  the  boat  fishery  seems  to  be  that  of  providing  employment  and  subsistence 
for  the  industrious  poor ;  while  the  buss  fisliery,  possessing  tlie  same  ailvant4tg««, 
contributes  also  in  a  high  degree  to  the  improvement  and  extension  of  nhifi/tiuff  and 
rmtrigation,  and  trains  up  a  numerous  body  of  abtt  seamen  for  tlie  protection 
and  defence  of  the  country.  Accordingly  the  legislature  appears  to  have  !»ad  this 
distinction  particularly  in  view  in  most  of  tlie  acts  of  parliament  which  have  granted 
bounties  upon  the  buss  fishery. 

"  The  acts  of  parliament  which  have  been  passed  from  time  to  tin>e  for  tlie  en- 
couragement of  the  herring  fishery,  together  witli  the  rates  of  bounty  thereby  granted 
on  tlie  tonnf^  of  the  busses,  are  as  follows : 
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Acts.  Rates. 

25  Geo.  II.  cap.  24 308.  per  ton. 

Amended  by  26  Geo.  II.  cap.  9. 

Amended  and  continued  by  28  Geo.  II.  cap.  14. 
30  Geo.  II.  cap.  30 SOs.  per  ton. 

Continued  by  5  Geo.  III.  cap.  22. 
11  Geo.  III.  cap.  31 30s.pert(m. 

Amended  by  12  Geo.  III.  cap.  58. 

Amended  and  continued  by  19  Geo.  III.  c«p.  26. 

Amended  by  25  Geo.  III.  cap.  65. 

26  Geo.  III.  cap.  81 208.  per  ton. 

Amended  by  27  Geo.  III.  cap.  10. 

Amended  and  continued  by  35  Geo.  III.  cap.  56. 

"  Of  these  acts,  tJie  26  Geo.  III.  cap.  81.  is  that  upon  which  the  present  question  de- 
pends ;  all  tlie  preceding  acts  having  eiUier  ex-[6^}-pired  or  been  repealed,  partislh 
or  totally ;  and  thel  35  Geo.  III.  cap.  66.  having  been  passed  since  this  question  arose. 

"  In  the  existing  state  of  the  fishery,  and  of  the  laws  in  force  concerning  it,  some 
time  before  the  year  1793,  certain  fish  curers  in  the  north  of  Scotland  contrived  a 
device  for  obtaining  the  bounties  granted  to  the  buss  fishery  by  the  26  Geo.  ffl. 
cap.  81.  in  a  manner  which  the  plaintiffs  in  errw  conceived  to  be  against  the  inten- 
tion and  spirit  of  the  regulations  of  that  act  Some  of  those  fiab-curers  being,  in  tiie 
course  of  their  trade  in  the  boat  fishery,  provided  with  men,  provisions,  boats,  nete. 
salt,  and  barrels,  imagined  that  nothing  was  wanting  that  was  required  by  law  for 
the  buss  fishery,  excepting  only  the  pageant  of  a  decked  vessel  or  buss.  A  decked 
vessel  was  accordingly  procured ;  barrds,  salt,  nets,  sjid  provisions  were  put  on  board. 
A  number  of  men  appeared,  calling  themselves  her  crew.  The  formt  prescribed  upon 
the  clearing  out  of  husses  for  the  herring  fishery  wo'e  gone  through ;  and  a  liceooe 
from  the  principal  officers  of  the  customs  was  granted  for  the  vessel  to  proceed  upoa 
her  voyage.  Immediately,  the  barrels,  salt,  nete,  and  provisions  were  all  taken  out  of* 
the  buss;  the  men  employed  tliemsdves  in  fishing  with  the  nets  in  boats.  The  her- 
rings were  landed,  salted,  and  packed  on  shore;  and  the  fishing  went  on  in  the  same 
manner  in  all  respects  as  in  the  boat  fishery ;  while  during  all  that  time  the  emp^ 
buss  lay  neglected  in  the  very  spot  where  she  was  cleared  out.  At  last  the  herringB. 
taken  and  packed,  were  put  on  board  of  the  buss.  The  officers  of  the  customs  were 
again  called,  to  survey  the  vessel  and  cargo.  The  certificate  and  all  the  other 
requisite  documents  were  made  out,  according  to  a  set  of  printed  forms ;  and  thw 
the  vessels  appearing  to  the  commissioners  to  have  made  a  fishing  voyage,  the  bounties 
were,  in  many  such  instances,  ordered  to  be  paid. 

"  A  discovery  having  been  made,  that  in  the  years  1792  and  1793,  and  f<»-  sooie 
years  before,  these  practices  iiad  been  carried  on,  and  particularly  that  in  the  port 
of  Thurso  in  the  county  of  Caithness,  many  vessels  certified  by  the  officers  of  the 
customs  there  to  have  been  cleared  outwards  for,  and  inwards  from,  the  white  herring 
fishery,  and  to  have  complied  with  tlie  regulations  of  the  26  Geo.  III.  cap.  81.  had 
actually  never  gone  from  the  harbours  of  Wide  and  Staxigo,  where  they  had  been 
cleared  out,  (except  a  few,  which  had  gone  from  the  one  to  the  other  of  thepe  two 
harbours,  being  little  more  than  a  mile  distant  from  each  other,)  the  commiaaioners 
witliheld  their  orders  for  payment  of  the  bounties  on  a  number  of  the  vessels  licensed 
at  Thurso  in  the  course  of  those  two  years ;  and  amongst  the  re^  upkon  one  bdonging 
to  the  present  defendants  in  error,  who  thereupon  brought  this  action  upon  that 
case." 

The  declaration  (of  Whitsuntide  term  1794)  Stated,  inter  alda-,  that  the  defendants 
in  error  were,  on  the  12th  day  of  July  1793,  owners  of  a  certain  decked  boas  <a- 
vessel,  built  in  Great  Britain,  called  the  Jean  of  Staxigo,  burden  76^  tons,  whereof 
Donald  Miller  was  master,  then  lying  in  the  harbour  of  Wick,  and  properly  fitted  om. 
for  and  intended  to  be  employed  in  tlie  British  white  herring  fi8b-{S34}-e(T.  in 
manner  and  under  the  r^ulations  directed  by  the  26th  of  Geo.  III.  cap.  81.:  that 
having  complied  witii  the  requisites  of  the  said  act,  the  said  buss  or  veesd  did,  faetween 
the  Ist  of  June  and  the  1st  of  October  in  the  said  year,  clear  out  of  the  p<Mt  »: 
Thurso,  and  proceed  upon  the  said  fisfiing,  and  did  t/iere  begin  and  continue  to 
fish  in  an  orderly  regular  manner,  without  impeding  or  obstructing  any  other 
vessel  employed  in  the  said  fishery,  and  did  there  catch  and  take  a  fuH 
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of  fish,  acoording  to  the  proportion  required  by  the  said  act,  (the  whole  of  which  were 
taken  by  the  master  and  crew  of  the  said  vessel,)  and  did  return  therewith  into  the 
port  of  Thurso :  that  after  the  return  of  the  said  vessel,  the  collector  and  comptroller 
of  the  customs  at  Thurso  did  repair  on  board  her,  tuid  reviewed  her  condition  and 
lading,  and  did  certify  the  same,  together  with  their  observations  thereon :  and  also 
her  neat  tonnage,  and  the  names  of  the  master  and  persons  on  board ;  and  the  said 
master  did  also  make  the  oath  required  by  the  said  act  of  parliament ;  which  said 
certificate,  licence,  and  oath,  together  with  an.  account  of  thie  fish  taken,  were  trans- 
mitted by  the  said  collector  and  comptroller  to  the  plaintiffs  in  error :  that  thereby, 
and  by  virtue  of  the  said  act  of  parliamant,  the  defendants  in  error 
became  entitled  to  the  bounty  of  £76  5a :  that  the  plaintiffs  in  error 
having  notice  of  the  premises,  and  having,  good  and  sufScient  reason  to 
be  fvMy  tatitfied  of  the  fadthfnl  dealing  of  the  master,  and  other  persons 
Mnployed  and  concerned  in  the  said  vessel,  wM  retpeet  to  the  said  fiihing,  neverthe- 
less refused  to  cause  payment  to  be  made  of  the  said  bounty  required  of  them  by  the 
defendants  in  error,  to  the  damage,  etc.  £130. 

To  this  declaration,  the  plaintiffs  in  error  pleaded  the  general  issue;  and  the 
cause  coming  on  to  be  tried,  a  verdict,  pursuant  to  the  opinion  and  direction  of  the 
court,  was  found  for  the  defendants  in  error,  for  £84  9a  3d.  costs  40b. 

In  the  course  of  the  cause,  a  bill  of  exceptions  to  the  opinion  of  the  court  was 
t^idered  by  tlie  counsel  for  the  plaintiffs  in  error,  and  was  sealed  l^  the  chief  baron, 
and  the  other  barons  of  the  said  court;  and  which  said  bill  of  exceptions  ia  as 
follows : 

"  Edinburgh. — ^Be  it  remembered,  that  on  the  26th  day  of  January,  in  Candle- 
mas term,  in  the  36th  year  of  the  reign,  eto.  on  a  trial  of  an  issue  in  a  plea  of  not 
guilty,  in  an  action  of  trespass  on  the  case,  now  depending  in  the  court  of,  etc. 
wherein  Donald  Miller  and  Benjamin  Miller  are  the  plaintiffs,  and  James  Edgar, 
etc.  are  the  defendants;  and  which  said  issue  came  on  to  be  tried  on  the  day  and 
year,  etc.  by  and  in  the  presence  of  the  right  hon.  James  Montgomery,  etc.  barons 
of  the  said  court,  and  a  jury  of  the  country,  duly,  etc.  Upon  the  trial  of  that  issue, 
the  counsel,  learned  in  the  law,  for  the  said  Donald  Miller  and  Benjamin  Miller,  to 
maintain  and  prove  the  said  issue  on  their  part,  gave  in  evidence,  hj  the  admission 
of  the  aforesaid  James  Edgar,  etc.  that  they,  the  said  Donald  Miller  and  Benjamin 
Miller,  before  and  on  the  12th  day  of  July  in  the  year  of  our  Lord  1793,  were,  and 
from  thence  to  the  12th  day  of  May  next  following  continued  to  be,  owners  of  the 
decked  buss  or  vessel  called  the  Jean  of  Staxigo,  in  the  said  declaration  mentioned, 
and  to  be  resident  at  Stazigo  aforesaid  in  the  [635]  county  of  Caithness,  a  creek  of  the 
port  of  Thurso,  in  this  part  of  Great  Britain  called  Scotland  :  that  the  said  buss  or 
vessel  was  built  in  Great  Britain,  and  waa,  during  all  the  time  aforesaid,  of  the 
burden  of  76^  tons;  and  that  Donald  Miller,  during  all  the  time  aforesaid,  was 
master  thereof :  that,  on  the  said  12th  day  of  July  1793,  the  said  buss  or  vessel,  lying 
and  being  in  the  harbour  of  Wick,  a  creek  of  the  said  port  of  Thurso,  was  fitted  out 
for  the  British  white  herring  fishery,  and  was  stored,  victualled,  accoutered,  fur- 
nished, and  manned  in  the  manner  directed  by  an  act  made  in  the  26th  year  of  the 
reign  of  his  present  majesty,  in  the  said  declaration  mentioned ;  and  did  clear  out 
of  the  said  port  of  Thurso,  for  the  said  fishery,  by  taking  and  receiving  the  neces- 
sary papers  and  documents  for  that  purpose  from  the  custom-house  there ;  and  that 
all  the  conditions,  requisites,  matters,  and  things  which  by  the  said  act  are  directed 
to  be  done  and  performed  with  respect  to  such  buss  or  vessel  as  aforesaid,  before 
proceeding  on  the  said  fishery,  were,  on  the  said  12th  day  of,  etc.  done  and  per- 
formed, with  respect  to  the  busa  or  vessel  aforesaid.  And  the  said  Donald  Miller 
and  Benjamin  Miller  gave  in  evidence,  by  witnesses,  that  it  was  the  intention  of 
the  said  Donald  Miller  and  Benjamin  Miller,  at  the  time  the  said  buss  or  vessel  was 
cleiared  out  as  aforesaid,  that  the  said  buss  or  vessel  should  proceed  from  the  said 
harbour  of  Wick,  to  the  herring  fishery  in  the  north-west  highland  lochs ;  and  that 
the  said  Benjamin  Miller  gave  injunctions  to  the  master  that  the  vessel  should  so 
proceed,  in  case  that  herrings  did  not  start  in  plenty  upon,  the  coast  of  Caithness  : 
that  on  the)  same  12th  day  of  July  1793,  after  the  conditions,  requisites,  matters, 
And  things  aforesaid  were  so  done  and  performed  as  aforesaid,  and  whdle  the  said 
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buss  or  veesel  contimted  to  lie  in  the  harbour  of  Wiek  sforeaaid,  the  cneu>  of  the  said 
buB8  or  veesel  procecfded  with  the  nets  of  the  said  buss  or  veesel  in  boat*  to  sea,  and 
shot  or  wetted  the  same,  and  continued  at  sea,  endeavouring  to  take  herrings,  from 
six  of  the  evening  of  Friday  the  said  12th  day  of  July,  until  seven  o'clock  on  Satur- 
day morning  the  13th  of  July,  when  the  boats,  having  caught  no  herrings,  returned 
to  the  said  buss  or  vessel,  then  lying  in  the  harbour  of  Wijck  as  aforesaid :  that  the 
crew  of  the  said  buss  or  vessel  again  proceeded  with  the  nett  of  the  said  buss  or 
vessel,  in  boats,  to  sea,  at  eight  o'clock  in  the  evening  of  Monday  the  15th  day  of  the 
said  month  of  July,  and  returned  to  the  said  buss  in  the  taid  harbour  of  Wiei,  at 
seven  of  the  clock  afternoon  of  Tuesday  the  16th  day  of  the  said  month  of  July,  hav- 
ing caught  one  upset  of  herrings  (an  upset  being  a  barrel  full)  ;  and  that  from  the 
said  12th.  day  of  July,  till  the  25th  day  of  the  same  month,  the  said  buss  or  vessel  eom- 
tinued  to  lie  in  the  said  harbour  of  Wick,  and  the  crew  of  the  said  buaa  or  vessel  con- 
tinued to  go  out  from  the  harbour  daily  to  fish  for  herrings  at  sea  in  manner  aforesaid, 
excepting  only  the  nights  of  Saturday  and  Sunday,  and  caught  herrings  at  every 
time  they  so  went  out,  excepting  on  the  first  night  aa  aforesaid ;  and  during  this 
period  tJiey  caught  forty-one  upsets  of  herrings,  which  were  salted  and  packed; 
using  for  Uiat  purpose,  salt  and  barrels,  being  [636]  part  of  the  stores  of  the  said 
buBB  or  vessel ;  and  that  on  the  said  25th  day  of  July,  the  fishing  having  slackened  a 
little  at  Wick,  the  said  Donald  Miller,  master,  resolved,  according  to  his  instruc- 
tions, to  proceed  with  the  said  buss  or  vessel  to  the  north-west  highland  lochs,  and 
for  that  purpose  the  laid  butg  or  vessel,  having  on  board  the  said  master  and  crev 
thereof,  and  the  stores  with  which  she  was  cleared  out,  did,  at  eleven  of  the  clock  of 
the  forenoon  of  that  day,  proceed  from  (he  said  harbour  of  Wiek  northward,  but 
the  wind  and  weather  being  such  as  rendered  it  unsafe  to  enter  the  Pentland  Frith, 
through  which  his  voyage  lay  to  the  north-west  hi^and  lodis,  the  said  buss  or 
vessel,  at  three  of  the  clock  of  the  afternoon  of  the  same  da*/,  put  into  t^e  harbour  of 
Staofigo  aforesaid,  which  it  distant  two  mites  frovf^  the  said  harbour  of  Wick,  m 
which  harbour  of  Staxigo  the  said  vessel  was  kept  constantly  aAoat,  for  the  purpose 
of  her  getting  more  readily  to  sea,  in  order  to  proceed  to  the  north-west  highlands 
as  soon  as  the  wind  and  weather  permitted:  that  afterwards,  to  wit,  on  the  said 
25th  day  of  July,  the  crew  of  the  said  buss  proceeded  in  boats  from  the  said  harbour 
of  Staxigo  to  sea,  and  fished  herrings  in  manner  aforesaid;  and  before  the  wind 
became  fair  for  proceeding  to  the  north-west  highland  lociia,  the  herringa  having 
appeared  in  plenty  upon  tiiat  coast,  the  said  buss  or  vessel  continued  to  lie  in  that 
harbour,  and  the  crew  of  the  said  buss  or  vessel  continued  to  go  out  to  sea  from 
thence  daily  in  boats,  and  fish  herrings  throughout  the  night,  as  the  wind  and 
weather  would  permit,  until  the  24tii  of  August  in  the  said  year  1793,  lastdtng  the 
said  herrings  daily  as  the  same  were  taken,  and  salted  and  packed  the  same,  and  for 
that  purpose  using  salt  and  barrels,  part  of  the  stores  of  the  said  buss  or  vessel: 
that  the  herrings  so  taken  by  the  crew  of  the  said  buss  or  vessel  as  aforesaid,  be- 
tween the  said  16th  day  of  July  and  24th  day  of  August  1793  (both  these  days  being 
included),  amounted  to  313  barrels  of  herrings  once  packed,  being  a  full  cargo  of 
fish,  the  said  quantity  of  herrings  exceeding  the  proportion  of  four  barrels  of  her- 
rings, once  packed,  for  every  ton  of  the  said  buss  or  veeseil,  by  admeasurement: 
that  afterwards,  to  wit,  on  the  said  24th  day  of  August,  the  said  buss  or  vessel  ladeo 
with  the  said  313  barrels  of  herrings,  sailed  out  of  the  harbour  of  Staxigo  aforesaid 
at  two  of  the  clock  afternoon,  and  arrived  in  thq  harbour  of  Wick  aforesaid  at  eieven 
of  the  clock  afternoon,  and  from  that  time  the  said  buss  or  vessel  lay  »»  that  harbour 
(the  crew  thereof  continuing  to  fish  in  manner  aforesaid,  with  little  suooeaa)  until 
the  2d  day  of  September  fcdlowing.     And  thei  said  Donald  Miller  and  Benjamin 
Miller  further  gave  in  evidence,  by  the  admission  of  the  said  James  Edgar,  etc  that 
on  tlie  said  2d  day  of  September,  the  collector  and  comptroller  of  the  customs  at  the 
said  port  of  Thurso  did  repair  on  board  of  the  said  buss  or  veesel  so  lying  in  the 
harbour  of  Wick  aforesaid,  and  did  view  the  condition  thereof,  and  of  its  ladini; : 
and  did  certify  the  same,  together  with  their  observations  thereon,  and  also  the  real 
tonnage  of  the  said  buss  or  vessel,  and  the  names  of  the  master  and  other  persons 
on  board ;  and  the  said  Donald  Miller,  master  of  the  said  buss  or  vessel,  did  also 
make  oath  before  tlie  collector  of  the  [537]  said  port  in  the  terms  directed  by  afore- 
said act,  and  did  deliver  up  the  licence  granted  to  him  by  the  collector  and  eomp- 
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troller  of  the  said  port  of  Thurso  at  the  time  when  the  said  buss  or  vessel  cleared  out 
as  aforesaid ;  vhich  certificate,  licence,  and  oath,  together  with  an  account  of  the  linh 
taken  by  the  said  buss  or  vessel,  were  transmitted  bjr  the  said  collector  and  comp- 
troller of  the  said  port  of  Thurso,  to,  and  were,  on  the  14th  day  of  November  in  tl>e 
said  year  1793,  received  by  the  said  James  Edgar,  etc. ;  and  tiiat  tiie  said  Donald 
and  Benjamin  Miller  did  then  require  of  the  said  James  Edgar,  etc.  to  cause  or 
order  payment  to  be  made  to  them  the  said  Donald  and  Benjamin  Miller,  or  their 
assigns,  of  the  bounty  of  208.  per  ton,  according  to  the  admeasurement  of  the  said 
buss  or  vessel  so  certified  as  aforesaid,  amounting  to  the  sum  of,  etc. ;  and  that  the 
saiid  James  Edgar,  etc.  did  then,  each  of  them,  refuse  to  cause  or  order  the  said 
sum,  or  any  part  thereof,  to  be  paid  to  the;  said  D.  and  B.  Miller ;  and  that  the  said 
8um^  and  every  penny  thereof,  doth  remain  unpaid.     And  the  said  D.  and  B.  Miller 
gave  further  in  evidence,  by  one  other  witness,  that  he;  the  said  witness  was  employed 
in  fishing  upon  the  white  herring  buss  bounty  establishment  since  the  year  1787 : 
that  he  was  so  employed  as  master  and  part  owner  of  a  buss :  that  he  was  licensed 
different  times  at  the  port  of  Stornoway,  and  once  at  the  port  of  Leith :  that  he  has 
fished  on  the  west  coast  of  the  highlands,  and  in  Thurso  bay:  that  he  had  several 
times  seen  busses,  upon  the  bounty  eetaUishment,  on  the  west  coast  of  the  highlands, 
lying  aground  while  their  boats  were  employed  in  the  fishery,  which  has  happened 
to  him  in  the  year  1794,  and  several  other  years :  that  their  doing  so  consisted  with 
the  knowledge  of  the  ofiBcers  of  the  customs  at  Stornoway,  which  was  their  outfit 
port:  that  such  busses  as  were  in  the  situation  aforesaid  received  the  bounty:  that 
all  busses  carry  on  the  fishing  by  boats,  whether  the  busses  themsdves  be  aground 
or  afloat :  that  from  the  manner  of  fitting  out  busses,  and  the  nature  of  the  white 
herring  fishery,  there  is  not  accommodation  to  cure  the  herrings  caught  by  the  crews 
of  the  said  busses,  in  a  plentiful  fishing,  on  board :  that  the  busses  are  under  the 
necessity  of  curing  the  herrings  on  shoro,  and  that  this  is  the  general  practice  in 
the  buss  bounty  fishing :  that  the  officers  of  the  customs  of  the  ports  where  the  said 
witness  had  fished  were  in  the  knowledge  of  this  fact :  that  upon  every  occasion  when 
the  said  witness  had  seen  busses  fitted  out  upon  the  bounty  establishment,  and 
when  herrings  were  to  be  got  at  the  ports  or  harbours  where  they  were  fitted  out, 
he  had  seen  such  busses  commence  and  carry  on  the  fishery,  by  means  of  their  boats. 
in  those  ports  or  harbours  where  they  were  fitted  out ;  and  that  the  said  witness  had 
done  so  himself;  and  that  the  said  last-mentioned  busses  lay  sometimes  aground 
and  sometimes  afloat;  and  that  the  officers  of  the  customs  at  such  outfit  ports  or 
harbours  were  in  the  knowledge  thereof;  and  that  the  fish  so  caught  were  allowed 
as  making  part  of  their  cargoes,  or  the  time  there  spent  as  making  part  of  the  three 
months  required  by  law  for  busses  to  lie  upon  the  fishing,  if  they  do  not  sooner  com- 
plete their  cargoes ;  and  in  particular,  that  at  the  port  of  Stornoway,  in  the  year 
1794,  he  has  seen  [538]  busses  that  were  fitted  out  at  said  port  for  fishing  herrings, 
and  thM  he  did  so  himself  said  year,  and  knows  that  others  had  done  so :  that  on  such 
occasions,  when  he  or  those  others  had  no  intejUigence  of  the  herrings  appearing  in 
other  places,  they  began  to  fish  with  their  boats  at  that  port  where  they  were  cleared 
out,  in  the  mean  time,  before  they  moved  to  any  other  port:  that  he,  by  his  own 
experience,  and  information  from  others,  knows  that  the  herrings  which  were  so 
taken  by  the  busses  at  the  outfit  port  were  accounted  as  part  of  the  cargoes  of  the 
said  busses;  and  that  the  time  in  which  the  busses  were  so  employed  in  fishing  at 
the  places  where  they  were  cleared  out,  and  before  they  sailed  from  the  outfit  port, 
was  accounted  part  of  the  three  months  in  which  such  busses  were  required  to  fish, 
commencing  the  said  computation  of  time  from  tlie  boats  first  setting  tlieir  nets: 
tbat  he  himself  has  received  the  bounty  on  the  tonnage  of  such  busses,  in  the  situa- 
tion  above  described :   that  he  the  said  witness  had  been  upon  the  east  coast  of 
Caithness  and  in  the  harbour  of  Staxigo,  in  vessels ;    and  in  the  town  of  Wick,  by 
land ;   and  that,  in  the  opinion  of  him  the  said  witness,  busses  cannot  fish  with 
safety  in  any  other  manner  than  by  lying  in  one  or  other  of  these  harbours,  and 
sending  the;  crews  of  the  busses  to  sea  in  boats  to  fish :  that,  in  the  opinion  of  him 
the  said  witness,  it  is  more  difficult,  hazardous,  and  expensive  to  fish  upon  the  east 
coast  of  Caithness  than  in  the  west  highland  lochs:  that  20s.  per  ton  will  not  re- 
imburse the  owner  of  a  buss,  who  fits  out  such  buss  in  terms  of  the  statute.     And 
the  said  Donald  and  Benjamin  Miller  gave  further  in  evidence,  by  one  other  wit- 
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nees,  that  frequently,  since  the  year  1787,  he  the  said  witness  had  seen  bugses,  wlich 
were  fitted  out  at  the  port  of  Stornoway  to  fish  herringB,  on  the  bounty  eetablieh- 
ment^  b^in  to  fish  before  they  sailed  from  the  said  port  of  Stomoway ;  and  that 
the  said  busses,  while  they  so  fished,  (which  they  did  by  the  means  of  their  boate). 
were  sometimee  aground  and  sometimes  afloat;  and  that  all  this  was  known  to  the 
officers  of  the  customs  at  Stornoway ;  and  that  once  since  the  said  year  1787,  he  the 
said  witness  had  seen  a  buss,  fitted  out  at  the  port  of  Ishe  Martin  for  the  purpoie 
aforesaid,  begin  to  fish  after  she  cleared  out  from  that  port, 'but  before  she  sailed 
from  Lochbroom,  upon  which  the  said  port  lies :  lihat  the  herrings  eo  fished  as  afwe- 
said  at  Stornoway  and  Lochbroom  were  cured  and  banned  up,  and  laid  upcm  the 
shore,  as  part  of  the  cap  go  which  was  to  receive  the  bounty,  which  barrels  he  the 
said  witness  saw  upon  the  shore;  and  the  said  witness  was  informed  by  the  masten 
and  owners  of  such  vessels  that  the  time  during  which  they  were  so  employed  in 
fishing,  before  they  sailed  from  the  outfit  port,  waa  accounted  or  reckoned  as  part 
of  the  three  months  that  such  vessels  are  required  to  be  employed  in  firiiing;  and 
that  he  wa«  also  informed  by  the  masters  and  owners,  that  the  bounty  on  the  tim- 
nage  of  such  vessels  as  aforesaid  had  been  paid  to  them :  that  accordingly,  to  the 
beet  of  the  knowledge  and  belief  of  the  sajd  witness,  it  was  the  general  practice  for 
the  crews  of  the  busses  to  fish  the|  herrings  by  their  boats,  and  for  the  busses  to  be 
either  aground  or  afloat,  aa  most  convenient,  and  for  the  crews  to  cure  the  herringi 
on  shore;  and  that  [639]  accordingly,  to  the  best  of  the  knowledge  and  belief  of  the 
said  witness,  it  was  the  general  practice  upon  the  whcde  of  the  west  coast  of  Scot- 
land for  busses,  put  upon  the  bounty  establishment,  to  fish  at  the  places  where  they 
are  so  put  on,  if  fish  are  to  be  there  got  at  the  time.     And  the  said  Donald  and 
Benjamin  Miller  gave  in  evidence  by  one  other  witness,  that  he;,  the  said  witnees, 
had  been  acquainted  with  the  state  of  the  white  herring  fishery  on  the  coast  of  Caith- 
ness for  twenty-one  years  past :  that,  from  the  manner  of  fitting  out  busses,  as  pre- 
scribed by  law,  and  by  tlie  instructions  from  the  board  of  customs,  of  filling  the  said 
busses  with  salt,  and  as  many  empty  barrels  and  other  stores  as  they  can  contain, 
there  is  not  accommodation  to  cure  the  herrings,  caught  in  a  plentiful  fishery  bf 
the  crews  of  the  said  bussea,  on  board ;  and  that  it  is  necessary,  and  is  the  general 
practice  of  the  buss  bounty  fishing,  to  fish  by  boats,  and  to  cure  the  fish  on  shore: 
that  because  the  east  coast  of  Caithness  is  much  exposed  and  dangerous,  and  because 
of  the  nature  of  the  fishing  upon  that  coast,  to  carry  on  the  herring  fishery  there 
with  effect,  busses  must  generally  lie  in  the  harbour  of  Wick  or  Staxigo,  and  fish  1^ 
sending  their  boats  out  to  sea  to  catch  the  herrings,  there  being  no  ot£er  place  upon 
that  coast  for  busses  to  take  shelter  in  :  that  the  fishing  on  the  east  coast  of  Caith- 
ness is  more  hazardous  than  the  fishing  in  the  west  highland  lochs :  that  the  coart 
of  Caithness  is  much  more  tempestuous  than  the  coast  of  the  west  highlands:  that 
the  busses  Maggy  Lauder  and  John  of  Anstruther,  and  other  bussee  from  the  frith 
of  Forth  which  got  the  bounties,  lay  in  the  harbour  of  Wick,  and  fished  their  cargoes 
by  sending  their  boats  to  sea  :  and  that  the  said  busses  cured  their  herrings  bo  takai 
by  their  boats  on  shore ;  and  that  the  fishing  was  in  no  manner  carried  on  by  the 
said  busses,  otlierwise  than  by  the  Jean  of  Staxigo.  And  the  said  Donald  and  Benjamin 
Miller  gave  further  in  evidence,  by  the  admission  of  the  said  James  Edgar,  etc. 
that,  on  the  first  of  April  1784,  the  commissioners  of  the  customs  addressed  a  lette 
to  the  collectors  and  comptrollers  of  the  different  ports  in  Scotland,  taking  notice 
of  a  memorial  from  the  accomptant  of  tiie  salt  duty,  stating  the  injuries  suffered  br 
the  adventurers  in  the  buss  bounty  white  herring  fishery,  from  their  being  restricted 
to  fish  on  the  coast  of  Scotland,  without  any  authority  for  such  reetrictioD  frtm 
the  acts  11   Geo.  III.  ch.  31.  and   19  Geo.  III.  ch.  36.  which  acts  (it  was  in  the  said 
letter  stated)  gave  the  most  unlimited  scope  for  carrying  on  the  said  fishery  in  any 
part  of  the  British  seas,  and  therefore  directing  the  said  collectors  and  comptrollen 
to  vary  the  form  of  the  oaths  taken  by  the  masters  of  busses,  and  the  licencai 
granted  to  them ;  the  licences  to  bear,  that  such  vessel  is  to  proceed  upon  the  BritiA 
white  herring  fishery,  instead  of  saying  that  she  is  to  proceed  upon  a  voyage  to  the 
north-west  highlands,  as  was  then  the  practice;  and,  on  administering  the  oath  on 
the  sufferance  inwards,  the  master  be  required  to  swear  that  the  herrings  were 
British  taken,  and  taken  by  the  crew  of  such  vessds  only,  instead  of  making  thm 
swear  that  they  were  caught  on  the  coasts  of  Scotland:  that,  in  the  year  17?6, 
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sundry  bussee,  fitted  out  at  Port  Glasgow  and  Greenock,  pursuant  to  the  provision 
of  the  acts  [540]  made  in  the  lltb,  19th,  and  25tii  years  of  the  reign  of  his  present 
majesty,  for  the  encouragement  of  the  herring  fishery,  which  were  then  in  force, 
proceeded  to  Brassey  Sound  in  Scotland,  and  other  distant  parts  to  fish ;  and,  not 
having  there  met  with  success  in  the  fishwy,  did,  before  the  expiration  of  the  term 
of  three  months,  during  which  such  vessels  were  by  the  said  acta  required  to  con- 
tinue fishing,  return  to  Crawford's  Dyke  bay  in  tiie  river  Qyde,  situate  between 
Port  Glasgow  and  Greenock,  where  there  was  then  a  fishery  of  herrings,  and  did 
there  continue  fishing  till  the  expiration  of  the  term  of  three  months,  or  until  they 
obtained  fuU  cargoes  of  fish,  and  then  returned  into  the  harbours  of  Port  Glasgow 
and  Greenock  aforesaid,  and  there  discharged  tiieir  cargoes ;  and  the  collector  and 
comptrtrfler  of  the  customs  at  Port  Glasgow,  before  they  would  make  out  certificates 
for  the  said  busses  in  teirms  of  the  three  last-mentioned  statutes,  stated  the  case  of 
these  vessels  to  the  conunissioners  of  the  customs  at  Edinburgh,  and  requested  their 
directions  thereupon,  in  regard  that  the  said  vessels  had  returned  into  port,  that  is 
to  say,  into  Crawford's  Dyke  bay,  within  the  limits  of  the  port  of  Port  Glasgow, 
before  the  expiration  of  the  said  term  of  three  months,  or  before  they  had  taken  full 
cargoes;  and  that  the  said  commissioneors  of  the  customs,  upon  considering  the 
case,  ordered  the  said  busses  to  be  certified  for  the  bounty  of  30s.  per  ton,  granted 
by  the  said  three  last-mentioned  acts,  and  did  cause  the  said  bounty  to  be  paid 
thcureon;  and  that  afterwards,  in  the  same  year  1786,  the  collector  and  comptroller 
of  Port  Glasgow  transmitted  to  the  commissioners,  the  certificates  and  other  docu- 
ments required  by  the  said  three  last-mentioned  statutes,  then  in  force,  for  two 
busses  or  vessels  called  the  Janet  and  the  Uary,  and  in  their  letter  transmitting  the 
same,  stated  to  the  said  commissioners  that  the  said  two  vessels  fished  all  their  her- 
rings in  tiie  Qyde  at  Crawford's  Dyke  bay,  having  never  proceeded  out  of  the  said 
river  to  sea;  and  that  the  said  commissioners,  after  considering  what  was  so  stated, 
did  cause  the  bounties  due  by  the  said  three  acts  then  in  force  to  be  paid  on  the  said 
two  last-mentioned  vessels :  that  the  examiner  of  the  salt  duties  at  Edinburgh,  being 
the  officer  appointed  by  the  said  commissioners  of  the  customs  to  examine  licences, 
certificates,  and  oaths,  respecting  busses  or  vessels  fitted  out  pursuant  to  the  several 
acts  of  parliament  now  in  force,  and  to  certify  to  the  said  commissioners  whether 
the  requisites  of  the  said  acts  appeared  thereby  to  be  performed  to  entitle  the  owners 
thereof  to  the  bounties  thereby  granted,  having,  in  the  month  of  October  1789, 
stated  to  the  collector  and  comptroller  of  Thurso  certain  observations  which  occurred 
to  him  on  the  examination  of  the  documents  transmitted  to  the  said  commissioners, 
for  busses  fitted  out  at  that  port  in  the  then  last  season,  and  required  their  answers 
tliereto,  the  said  collector  and  comptroller,  in  their  answer,  stated  to  the  said  ex- 
aminer, among  other  things,  that  the  said  busses  were  all  cleared  out  at  the  creeks 
of  Wick  and  Staxigo :  that  in  the  then  last  season  there  was  an  early  prospect  of  a 
plentiful  herring  fishing  at  those  places,  and  that  therefore  the  busses,  after  being 
fitted  out  for  the  fishing,  did  not  proceed  to  sea,  but  lay  in  harbour,  sending 
their  [641]  men  and  nets  in  boats  to  sea  to  fish :  that  the  said  examiner  of  the  salt 
duty  did  not  oonmiunicate  the  said  answer  of  the  said  collector  and  comptroller  to 
the  said  commissioners,  but  certified  the  requisites  of  the  statutes  to  have  been  duly 
performed  with  respect  to  the  last-mentioned  busses,  and  the  bounty  of  20b.  per  ton 
was  paid  thereon  accordingly ;  and  the  reason  why  the  said  examiner  did  so  certify, 
without  first  stating  the  matter  to  the  said  commissioners,  was,  ttiat  he  understood 
it  to  be  settled,  under  the  opinion  of  the  late  solicitor  of  the  customs,  that  busses, 
after  being  licensed,  might  begin  and  end  their  fishing  in  port,  and  that  it  was  in 
conformity  to  this  construction  in  the  cases  that  occurred  at  Port  Glasgow,  Greenock, 
and  Fortwilliam,  in  the  years  1786,  1787,  and  1788,  that  he  the  said  examiner  did 
certify  so  as  aforesaid;  and  that  accordingly  in  evqry  year  since  the  commence- 
ment of  the  act  of  the  26th  of  the  king,  the  bounties  were  regularly  paid  to  the 
owners  of  the  different  busses  fitted  out  upon  the  coast  of  Caithness  in  the  years 
prior  to  the  year  1792,  which  had  fished  precisely  in  the  same  manner  with  the  afore- 
said buss  belonging  to  the  said  Donald  and  Benjamin  Miller,  whenever  there  was 
plenty  of  herring  upon  that  coast:  that  at  the  time  of  the  outfit,  the  said  Donald 
and  Benjamin  Miller  received  no  notice,  nor  did  the  said  commissioners  of  the 
customs  give  any  notification  whatever,  that  it  was  necessary  for  the  busses  fitted 
out  at  Wick  and  Stexigo,  or  elsewhere,  to  fish  in  a  different  manner  from  what  had 
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been  formerly  done  by  the  busses  fitted  out  at  these  ports,  and  in  other  pUcei 
oocasionallv  visited  by  the  herrings,  except  that  in  the  month  of  October  1792,  tbe 
commiasionerB  of  the  customs  suspended  their  order  for  payments  of  the  bounties 
on  28  busses,  but  without  signifying  to  the  owners  thereof  their  reasons  for  so  doing; 
which  busses  had  been  fitted  out  in  the  yeiar  1792,  at  Thurso,  Wick,  and  Staiigo, 
and  had  taken  ihe  whole  or  part  of  their  cargoes  while  thery  lay  in  the  harbonn 
where  they  were  fitted  out,  or  had  Iain  in  the  harbours  where  they  were  fitted 
out  during  the  whole  or  part  of  the  three  months  during  whidi  they 
were  stated  by  the  masters  and  owners  to  have  been  upon  the  fishing; 
and  on  the  25th  of  November  1793  the  said  commissioners  finally  refused  their 
order  for  payment  of  the  said  bounties.  Whereupon  the  counsel,  learned  in  the  Isw. 
for  the  said  James  Edgar,  etc.  did  then  and  there  insist,  before  the  chief  baron  and 
other  barons  aforesaid,  that  the  said  several  matters,  so  produced  and  given  in 
evidence  on  the  part  of  the  said  Donald  and  Benjamin  Miller  as  aforemid, 
were  not  sufScient  to  maintain  and  prove  the  said  issue  on  the  part  of 
the  said  Donald  and  Benjamin  Miller,  for  that  it  appeared  thereby  titat  the 
crew  only  of  the  said  buss  or  vessel  had  proceeded  on  the  said  fiahery  in 
boats;  but  that  the  said  btus  or  ve»tel  had,  during  the  time  of  the  said 
fishery,  remained  in  the  harbour  of  Wick,  where  she  was  fitted  out,  and  in  the 
harbour  of  Staxigo,  within  two  mile*  of  the  taid  harbour  of  Wiek,  and  had  not  bttn 
henetf  employed  in  the  said  fishery ;  wherefore  the  taid  brut  or  vessel  could  not,  npon 
the  evidence  aforesaid,  be  held  and  deemed  to  have  proceeded  itpon  the  Britith 
white  hei-ring  fishery,  according  to  the  true  intent  and  m^vmvng  of  th^  aforetaid 
statute,  so  as  to  entitle  the  said  Donald  and  [542]  Benjamin  Miller,  the  owners  of 
the  said  buss  or  vessel,  to  the  bounty  of  208.  per  ton  granted  by  the  said  statute: 
and  that  therefore  the  said  Donald  and  Benjamin  Miller  ought  to  be  barred  of  their 
said  action,  and  they  the  said  defendants  (plaintiffs  in  error)  acquitted  thereof ;  and 
thereupon,  the  said  defendants,  by  their  counsel  aforesaid,  did  then  and  there  pray 
the  chief  baron  and  other  barons  aforesaid  to  say  and  declare  to  the  jury  aforesaid, 
that  the  said  buss  or  vessel  ought  not,  upon  the  evidence  so  given,  to  be  held  and 
deemed  to  have  proceeded  on  the  Britidi  white  herring  fishery  according  to  the 
true  intent  and  meaning  of  the  aforesaid  statute,  so  as  to  entitle  the  said  Donald 
and  Benjamin  Miller,  the  owners  thereof,  to  the  bounty  of  208.  per  ton  granted  by 
the  said  statute;  and  that  therefore  the  said  Donald  and  Benjamin  Miller  ou^t 
to  be  barred  of  the  action  aforesaid.  But  to  this  the  counsel,  learned  in  the  law,  oo 
bdialf  of  the  said  Donald  and  Benjamin  Miller,  did  then  and  there  answw  and 
insist,  before  the  chief  baron  and  other  barons  aforesaid,  that,  upon  the  matters 
and  evidence  aforesaid,  so  produced  and  proved  on  behalf  of  the  said  Donald  and 
Benjamin  MiUer  as  aforesaid,  the  said  buss  or  vessel  ought  to  be  held  and  deemed  to 
have  proceeded  on  the  British  whit©  herring  fishery  according  to  the  true  intent  and 
meaning  of  the  aforesaid  statute,  for  that  it  appeared  thereby  that  the  aforesaid 
buss  or  vessel  had  proceeded  upon,  and  been  actually  employed  in,  the  Britith  vkite 
herring  fishery,  and  no  otherwise ;  and  that  the  crew  of  the  said  buss  had  fished  her 
cargo  in  the  only  possible  way,  and  in  the  same  manner  as  the  fishing  had  been  h»- 
vartably  carried  on  upon  thp  coasts  of  Scotland  ever  since  the  eommeneement  of 
the  British  white  herring  fishery,  and  according  to  the  true  intent  and  meaning  of  the 
aforesaid  statiUe,  so  as  to  entitle  them  the  said  Donald  and  Benjamin  Miller,  the 
owners  thereof,  to  the  bounty  of  20s.  per  ton  granted  by  the  said  statute,  and  to 
maintain  their  said  action  against  the  defendants.  And  the  said  chief  baron, 
with  the  consent  and  concurrence  of  the  other  barons  aforesaid,  did  then  and  there 
declare  his  and  their  opinion  to  the  jury  aforesaid,  that,  upon  the  said  several 
matters  so  produced  and  proved  on  the  part  of  the  said  Donald  and  Benjamin 
Miller,  the  said  buss  or  vessel  ought  to  be  held  and  deemed  to  have  proceeded  upon 
the  British  white  herring  fishery  according  to  the  true  intent  and  meaning  of  the 
aforesaid  statute,  so  as  to  entitle  the  said  Donald  and  Benjamin  Miller,  the  owners 
of  the  buss  or  vessel,  to  the  bounty  of  208.  per  ton,  granted  by  the  said  atatote,  and 
to  maintain  their  said  action  against  the  defendants,  and  with  that  direction  left 
the  same  to  the  said  jury ;  and  the  jury  aforesaid  then  and  there  gave  their  verdict 
for  the  said  Donald  and  Benjamin  Miller,  and  £85  9s.  3d.  damages.  WhereupM 
the  said  counsel  for  the  said  defendants  did  then  and  there,  on  behalf 
of    the    said    defendants,    except    to    tbe    opinion    of    the    said    chief    baron 
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and  the  other  barons  aforesaid,  and  insiBted  that  the  Baid  several  matters 
80  produced  in  evidence  by  the  said  plaintiffs  (d^endants  in  error)  were  not  suffi- 
cient to  maintain  their  said  action,  but  that  they  the  said  plaintiffs  ought  to  be 
barred  thereof,  and  they  the  said  defendants  be  acquitted  thereof;  and  inasmuch 
•8  the  said  several  matters  do  not  appear  by  the  record  of  the  verdict  [643]  afore- 
said, the  said  oounsd  for  them  the  said  defendants  did  then  and  there  propose 
their  said  exception  to  the  opinion  of  the  said  chief  baron  and  l^e  other  barons 
aforesaid,  so  delivered  to  the  said  jury,  and  requested  them  the  said  chief  baron, 
etc.  to  put  their  seals  to  this  bill  of  exceptions,  according  to  the  form  of  the  statute, 
etc. ;  and  thereupon  the  said  chief  baron,  etc.  did  seal  this  bill  of  exceptions,  pur- 
suant to  the  aforesaid  statute,  etc.  etc." 

Judgement  being  given  for  the  defendants  in  error,  the  plaintiffs  in  error 
brought  a  writ  of  error  returnable  in  parliament,  and  assigned  the  common  errors, 
to  which  the  defendants  pleaded  in  nuUo  est  erraivm,. 

The  plaintiffs  in  error  submitted  (J.  Scott,  R.  Dundas,  J.  Mitford)  to  the  House 
the  following  reasons  for  reversing  the  judgement  of  the  Scotch  court  of  exchequer : 
It  is  incumbent  on  persons  claiming  a  bounty  to  she(w  that  they  have  faithfully, 
unequivocally,  and  strictly  complied  with  the  conditions  upon  wtuch  the  bounty  is 
given.  The  evidence  in  this  case  (or  rather  what  is  called  evidence  in  the  pro- 
ceedings, hut  the  admission  of  which  might  itself  not  improperly  have  made  the 
subject  of  a  bill  of  exceptions,  being  in  great  part  mere  hearsay,  and  in  other  part 
mere  reports  of  opiniong  of  mariners  and  fishermen  upon  questions  of  law)  does  not 
prove,  on  the;  part  of  the  defendants  in  error,  a  compliance,  in  point  of  law,  with 
the  conditions  prescribed  by  the  act  of  parliament  upon  which  the  action  is  founded, 
either  according  to  the  words  or  the  spirit  of  that  act. 
First,  at  to  the  wordt  of  the  act : 

By  the  2d  sect,  the  conditions  (amongst  otben)  are,  that  the  decked  buss  or  vessel 
shall  clear  out  of  some  port,  and  shall  proceed  immediately  v/pon  the  said  fishery, 
and  shall  there  begin  and  continue  to  fish  for  the  space  of  threfa  months,  unless  such 
buss  or  vessel  shall  within  that  space  of  time  return  into  port  with  a  full  cargo,  etc. 
By  the  3d  sect,  no  person  shall  be  entitled  to  the  bounty  for  any  buss  or  vessel 
which  shall  not  proceed  directly  upon  the  said  fishery,  from  that  part  of  the  united 
kingdom  to  which  such  buss  or  vess^  shall  bdong ;  and  the  master  and  owners  shall 
take  out  a  licence  to  proceed  on  her  intended  voyage,  etc. 

By  the  4th  sect,  before  any  such  buss  or  vessel  shall  proceed  on  such  voyage, 
the  owner  and  master  shall  make  oath,  that  it  is  really  and  truly  their  firm  purpose 
and  determined  resolution  that  such  buss  shall  proceed  immediately  upon  the  British 
white  ?ierring  fishery,  and  there  to  continue  fishing  for  the  space  of  three  calendar 
months ;  and  the  officer  of  the  customs  at  such  port  is  required  to  give  licence  and 
authority  to  proceed  on  such  voyage  aa  aforesaid,  etc. 

By  the  5th  sect,  on  the  return  of  such  buss  or  vessel  into  ajiy  port,  the  master 
shall  make  oath  that  such  buss  or  vessd  did,  without  delay,  proceed  from  the  port 
in  such  licence  mentioned,  to  or  upon  the  British  white  herring  fishery,  and  did 
there  remain  and  continue^,  etc.  And  the  commissioners  being  fully  satisfied  of  the 
faithful  dealing  of  the  master,  etc.  with  respect  to  stick  voyage  and  fishing  (N.B. 
The  declaration  in  stating  this  part  of  the  case  drops  the  word  "  voyage "  alto- 
gether), shall  cause  payment,  etc.  And  the  master  is  required  to  make  oath,  upon 
his  return  into  port,  that  the  vessd  has  not  been  on  any  other  voyage. 

[644]  By  the  7th  sect,  the  bounty  is  directed  to  be  paid  by  an  officer  of  the  custcMns 
for  that  part  of  Great  Britain  from  whence  the  buss  or  vessel  shall  have  departed,  etc. 
By  the  8th  sect,  a  bounty  upon  the  barrel  is  given  to  busses  in  addition  to  that 
upon  the  tonnage.  But  the  words  of  the  1 1th  sect,  giving  a  bounty  upon  the  barrel 
aiiio  to  boats,  are  remarkable :  "  Whereas  the  said  bounties  (viz.  those  upon  the 
barrel  granted  to  busses)  will  afford  encouragement  to  those  fisheries  alone  that  are 
carried  on  either  by  decked  vessels,  fitted  out  under  such  regulations,  and  continuing 
at  sea  for  such  time,  as  herein-before  respectively  mentioned  and  directed,  or  by 
such  open  boats  as  are  employed  on  the  same  coasts  with  those  vessds,  and  find,  in 
the  masters  of  such  vessels,  purchasers  of  the  fish  they  take,"  etc.  (N.B.  This  word 
"  purchasers  "  shews  that  the  boats  here  meant  are  not  the  boats  belonging  to  the 
buss.)   . 

The  words,  continuing  at  sea,  strongly  point  out  that  the  bounties  granted  upon 
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buBses,  and  their  cargoes,  are  intended  to  be  given  to  such  onlj.  as  proceed  to  tmi 
continue  at  tea,  and  consequently  cannot  be  payable  on  a  buss  that  never  goes  ts 
aea,  but  lies  in  the  harbour  where  she  was  fitted  out  during  the  whole  of  the  fishing. 

Bj  former  acts  (see  particularly  the  11th  Geo.  III.  c.  31.  sect.  4.)  the  busses  wert 
directed  to  'proceed  to  certain  places  of  rendeevous  particularly  named,  and  to  be 
at  such  places  at  certain  fixed  and  appointed  times.  Such  precision,  as  to  place  and 
time^  being  found  inconvenient,  was  repealed  by  the  25th  Geo.  III.  c.  65.  and  tlw 
general  term  of  the  British  white  herring  fithery  substituted  in  its  room ;  but  the 
same  language,  with  respect  to  all  the  other  circumstances,  as  is  here  relied  upon  bv 
the  plaintiSs  in  error,  (except  in  matters  unconnected  with  the  question  in  this 
case),  is  cautiously  and  studiougly  retained. 

From  all  the  expressions  above  cited,  and  others  in  the  act,  it  appears  to  de- 
monstration that  the  words  British  white  herring  fishery  are  used,  perhaps,  some- 
what loosely,  (but  which  arises  from  the  neceesiiy  of  the  thing,  the  stations  for  iht 
fishery  constantly  shifting  as  the  shoals  move),  to  describe  places  and  stations  for 
an  employment,  not  the  employment  itself  ('N.B.  The  declaration  states  a  proceed- 
ing upon  the  said  fishing);  and  that  tliose  places  or  stations  are  at  t^ea.  Those 
words,  and  the  word  voyage,  are  used  throu^out  the  act  as  convertible  terms,  lu 
several  sections  where  the  words  "  such  voyage,"  and  "  sv/ch  voyage  as  aforesaid^ 
are  made  use  of,  the  only  voyage  that  can  be  collected  from  the  words  used  before  is 
that  to  or  upon  th-e  British  white  herring  fishery. 

Such  are  the  words  of  the  act.  It  is  nepessary  to  add  that  the  evidenoe  in  tliis 
case  not  only  does  not  prove,  but  directly  negatives  evnj  one  of  the  conditions 
expressed  or  implied  in  these  words.  Here  is  no  proceeding  or  departing  from  any 
port  to  or  upon  any  voyage,  and  there  beginning  and  remainiTig,  or  continuing  to 
fish;  or  any  retumimg  into  port.  Tlie  buss  remains  in  the  same  port  in  which 
it  cleared  out.  It  proceeds  from  one  harbour  to  another,  in  the  same  port;  the 
distance  between  which  is  only  two  miles,  never  out  of  sight  of  either  harboor 
for  one  moment  It  is  then  said  to  have  returned  into  the  port,  which  it  had 
never  left :  and  it  is  not  attempted  to  be  proved,  or  even  alleged,  in  the  dedaradoa, 
that  it  had  ever  made  any  voyage,  or  continued  at  secu,  for  any  space  of  [646]  time 
at  all.  In  one  thing,  indeed,  the  defendants  in  error  may  be  said  to  have  complied 
with  the  requisites  of  the  act,  the^y  have  made  a  safe  oath,  that  "  the  vessel  had  not 
been  upon  any  other  voyage."  They  have  thought  proper  likewise  to  prodnoe 
evidence  of  their  intention  to  proceed  upon  a  voyage  to  the  west  coasts :  such  evidence 
is  perfectly  immaterial.  Intention  may  excuse  from  a  penalty,  but  cannot  confer  a 
right.  But  the  producing  of  such  evidence  pretty  plainly  betrays  an  acknowledge- 
ment of  some  evidence  of  a  voyage  being  thought  necessary. 

Secondly,  as  to  the  spirit  and  object  of  the  act. 

The  object  of  the  act,  and  indeed  of  all  the  acts  which  gave  a  bounty  upon  ton- 
nage, appears  manifestly  to  be  in  great  part  tliat  of  encouraging  shipping  and 
navigation,  and  the  breeding  of  able  and  experienced  seamen.  Such  an  c^ject  can 
be  attained  only  by  encouraging  a  kind  of  fishery,  which  is  carried  on  by  means  ii 
vessels  which,  by  ^eir  strength,  equipment,  and  number  of  hands,  are  fit  to  make 
considerable  voyages,  and  to  keep  the  seas  for  some  length  of  time.  A  mere  boat 
fishery  is  plainly  inadequate  to  this  end ;  and  it  is  greatly  for  this  end  that  the 
buss  fishery  has  been  so  distinguishedly  countenanced  and  encouraged  by  the  legit- 
lature ;  as  appears  from  the  preambles  of  several  of  the  acts,  and  particularly  from 
that  of  the  25th  Geo.  3.  c.  65. 

The  bounties  have  accordingly  been  for  some  time  granted  exclusively  to  bosses; 
and  no  bounty  was  ever  conferred  upon  the  boat  fishery  till  26  GJeo.  3.  c.  81.  by 
which,  for  the  first  time,  a  bounty  was  granted  to  the  boat  fishery  of  Is.  upon  tl» 
barrel,  for  herrings  landed  from  any  boat  or  vessel  not  entitled  to  the  bounty  upon 
tlie  tonnage.  In  the  same  spirit  of  encouraging  navigation  and  the  training  up  of 
seamen,  it  appears  to  be  required  tliat  the  master  should  iiave,  upon  the  return  into 
port,  the  number  of  men  by  law  required  to  be  on  board  of  the  said  buss  or  vesseL 

If  such  is  the  object  and  spirit  of  the  act,  the  construction  contended  for  by  the 
defendants  in  error  completely  frustrates  and  repeals  it.  The  buss  becomes  a  meie 
stalking  horse ;  and  not  one  witness  was  called,  in  this  case,  to  prove  that  it  «k 
used  for  any  necessary  or  appropriate  purpose  of  navigation  or  fishery,  that  niigtt 
not  as  well  have  been  answered  by  a  hut  upon  the  shore. 
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The  grounds,  upon  which  the  defendants  in  error  attempted  to  support  their 
construction  of  the  act,  are  wholly  untenable.  The  alleged  want  of  accommodation 
on  board ;  the  espence  and  difiBcultj  upon  certain  coasts  of  carrying  on  the  fishery  in 
any  other  manner ;  and  that  the  invariable  practice  is  to  carry  it  on  in  the  manner 
they  have  done;  all  prove  too  much.  For,  if  these  allegations  are  true,  what  all 
the  world  has  hitherto  believed  of  following  the  shoals  is  a  mere  chimwa ;  the  herring 
fiaheory  by  btuiet  is  now,  at  least,  at  an  end ;  the  act  is  useless  and  impraetieable  ; 
and  a  new  law  ought  to  be  made,  better  adapted  to  the  nature  of  things.  But  it  is 
a  manifest  absurdity,  under  such  circumstances,  to  claim  a  bounty,  bp  virtue  of  the 
act  in  question. 

[646]  As  to  determinations  of  the  commissioners  of  the  customs,  supposing  the 
cases  in  which  determinations  were  given  had  been  similar  to  the  present,  and  the 
commissioners  had  been  a  court  of  competent  jurisdiotion  to  decide  upon  ques- 
tions of  law ;  it  would,  even  in  that  case,  have  been  a  novel  attempt  to  establish 
a  claim  to  a  bounty,  as  by  a  side-wind  in  the  way  of  a  compensation  for  damages 
incurred  through  reliance  on  erroneous  decisicms  of  such  a  jurisdiction:  but  the 
cases  in  which  these  determinations  were  given  are  essentially  different  from  the 
present,  and  the  commissioners  have  no  jurisdiction  to  decide  upon  points  of  law. 
They  have  a  publick  trust  to  execute ;  in  doing  which,  if  they  happen  to  deviate  into 
error,  they  are  bound,  whenever  they  discover  it,  to  betake  thems^vee  to  the  right 
course.  The  practice  of  the  officers  was  unknown  to  the  commissioners,  otherwise 
than  as  it  appeared  by  the  documents  transmitted  to  them,  according  to  which  every 
requisite  of  the  law  appeared  to  have  been  performed.  But  supposing  the  practice, 
as  it  is  stated  in  the  evidence,  to  have  been  known  to,  and  acquiesced  in,  by  them, 
it  only  shews  that  the  commissioners  were  mistaken.  But  the  defendants  in  error 
are  peculiarly  unfortunate  in  complaining  of  want  of  notice  of  the  grounds  of  a 
new  determination,  while  they  admit  that  before  fitting  out  their  vejssels  the  comr 
missioners  had  suspended  payment  of  the  bounties  upon  a  great  number  of  vessels 
Tprecitdy  in  the  gavne  cireumstances  with  their  own.  In  reality,  a  practice  contrary 
to  law  has  too  long  prevailed :  the  plaintiffs,  on  discovering  it,  took  every  proper 
measure  to  put  a  stop  to  it.  In  opposition  to  these  measures  originated  the  present 
action,  in  which- it  comes  now  to  be  decided  by  a  judgement  of  the  court,  in  the  last 
resort,  whether  the  practices  alluded  to,  which  are  avowed  and  maintained  by  the 
defendants  in  error  and  others,  be  or  be  not  conformable  to  law. 

The  defendants  in  error  assigned  (W.  Gray,  W.  Adam)  the  following  reasons  for 
affirming  the  judgement: 

I.  That  it  is  admitted  by  the  plaintiffs  in  error  that  the  buss  or  vessel  called  the 
Jean  of  Staxigo,  belonging  to  the  defendants  in  error,  was  properly  fitted  out  for  the 
British  white  herring  fishery,  and  did  clear  out  of  the  port  of  Thurso  for  the  said 
fishery,  by  taking  and  receiving  the  necessary  papers  and  documents  from  the 
custom  house  there;  and  that  all  the  conditions,  requisites,  matters,  and  things 
directed  by  the  act  of  parliament,  previous  to  proceeding  on  the  fishery,  were  done 
and  performed  with  respect  to  the  said  buss  or  vessel. 

II.  It  appears  from  the  evidence  stated  in  the  bill  of  exceptions,  that  the  said 
buss  or  vessel,  after  being  cleared  out  in  the  custom  house  of  Thurso,  being  the  port 
of  the  precinct,  did  proceed  immediately  upon  the  said  fishery,  by  sending  her  boats 
and  crew  with  her  nets  to  fish,  which  is  the  invariable  mode  of  fishing  for  herrings 
upon  all  the  coasts  of  Scotland,  the  busses  the  meanwhile  lying  in  harbours  aground 
or  afloat  as  circumstances  may  require  and  admit  of ;  and  that  upon  the  coasts  of 
Caithness,  which  are  in  an  extraor-[547]-dinary  degree  dangerous,  busses  cannot  fish 
in  any  other  than  the  general  way,  which  is,  by  lying  in  one  or  other  of  the  harbours 
of  Thurso,  Wick,  or  Staxigo,  and  sending  their  boats  and  crews  to  fish  in  the  manner 
before  mentioned. 

III.  That  it  hath  been  always  the  practice,  since  the  repeal  of  rendezvousing, 
by  the  act  25  Geo.  3.  c.  65.  for  busses  to  remain  in  the  outfit  harbour  when  fish, 
are  to  be  caught  there,  and  to  proceed  upon  the  fishery  by  their  boats  and  crews. 
That  this  practice  was  agreeable  to  the  words  and  spirit  of  that  and  the  subsequent 
British  white  herring  fishery  acts,  and  as  such  was  well  known  and  sanctioned  by 
the  plaintiffs  in  error,  and  the  different  officers  of  the  customs  acting  under  them, 
who  certified  the  dispatches  and  paid  the  bounties  under  that  practice  in  every 
instance  that  occurred ;    and  the  defendants  in  error,  who  followed  out  all  the  re- 
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quisites  of  the  act  of  parliament,  under  the  inspection  of  the  officers  of  the  curtome, 
and  in  the  usual  manner,  had  not  the  most  distant  notice  that  they  ought  on  the 
present  occasion  to  have  followed  a  mode  of  conduct  different  from  that  which  had 
repeatedly  received  the  approbation  and  sanction  of  the  plainti&s  in  error.  A  cir- 
cumstance, while  it  proves  that  the  former  practice,  even  in  the  apprehension  of 
the  plaintiffs  in  error,  was  proper  and  regular,  shews  at  the  same  time  the  hardship 
put  upon  the  defendants  in  error,  (who  had  fitted  out  the  Jean  of  Staxigo  at  a  very 
great  expence),  by  the  construction  lately  attempted  to  be  given  to  the  law-  by  the 
plaintiffs  in  error. 

IV.  The  construction  contended  for  by  the  plaintiffs  in  error,  as  it  is  directly 
contrary  to  all  proceeding  which  has  hitherto  taken  place,  and  to  the  oonstruc^on 
formerly  given  by  the  plaintiffs  in  error,  and  all  those  who  acted  under  them,  and  on 
whose  understanding  of  it  the  defendants  completely  relied,  so  it  does  not  seem  to  be 
warranted  by  the  words  of  the  act.  The  oath  which  the  act  26  Geo.  3.  c  81.  §  4,  pre- 
scribes to  be  taken  by  the  master  and  owner  is,  "  That  it  is  really  and  truly  their  firm 
purpose  and  determined  resolution,  that  such  buss  or  vessd,  as  then  manned,  fur- 
nished, and  accoutered,  shall  proceed  immeditUely  upon  the  British  white  herring 
fishery,"  etc.  It  appears  by  the  evidence  that  the  Jean  of  Staxigo  did  so :  that  the 
instructions  given  to  the  master  were,  to  proceed  to  the  north-west  HighLuids  in 
case  the  herrings  did  not  start,  and  he  was  not  successful  on  the  coast  of  Caithness: 
That  the  buss  accordingly  set  sail,  but,  meeting  with  contrary  winds,  was  obliged  to 
put  back  to  Staxigo.  In  the  meantime  the  herrings  appeared  again  on  the  coast  of 
Caithness,  and  a  full  cargo  was  got,  in  the  only  way  the  fishing  can  be  or  ever 
has  been  carried  on  upon  the  coasts  of  Scotland,  vis.  by  the' crew  of  the  buss  going  in 
their  boats  and  fishing  them. 

To  the  objection  of  the  appellants,  "  That  the  crew  only  of  the  said  buss  or  vessel 
had  proceeded  on  the  said  fishery  in  boats ;  but  that  the  said  buss  or  vessel  had,  during 
the  time  of  the  said  fishery,  remained  in  the  harbour  of  Wick,  where  she  was  fitted 
out,  and  in  [648]  the  harbour  of  Staxigo,  etc.  implying  (as  was  most  strenuously 
insisted  in  upon  the  trial)  that  the  buss  ought  to  have  made  a  voyage,  to  entitle  her 
to  the  bounty ;"  it  was  answered. 

That  busses,  properly  fitted  and  cleared  out,  proceed  upon  the  fishery  the  moment 
they  shoot  or  wet  their  nets,  and  take  herrings  any  where  in  the  British  seas.  It  is 
impossible  to  contend  with  success  that  the  act  intended  that  a  voyage  should  be 
taken  to  a  distant  quarter,  when  the  seas  the  busses  were  thus  to  leave  were  swarming 
with  herrings,  and  while  it  was  extremely  doubtful  whether  herrings  could  be  got 
in  the  quarter  to  which  she  was  to  sail. 

The  exception  taken  by  the  plaintiffs  in  error  proceeds  upon  a  misconstruction 
of  the  26  Geo.  3.  c.  81.  which  provides  that  the  officers  of  the  customs,  on  the  return 
of  a  buss,  should  certify  her  condition,  and  should  also  administer  an  oath  to  the 
master,  "  That  such  buss  or  vessel  did  without  delay  proceed  from  the  port  in  such 
licence  mentioned  upon  its  last  clearance,  from  thence  outwards  to  or  upon  the  British 
white  herring  fishery,"  etc.  These  words,  however,  when  considered  and  compared 
with  the  oath  which  the  owner  and  master  are  obliged  to  take  on  clearing  outwards, — 
that  the  vessel  shall  immediately/  proceed  upon  the  white  herring  fishery,  and  inde- 
pendent altogether  of  ihe  spirit  and  object  of  the  statute,  (which  are  most  completely 
acted  up  to  by  the  busses  taking  full  cargoes),  mean  nothing  more  than  that  tlw 
buss  or  vessel  should  proceed  upon  the  white  herring  fishery  according  to  the  only 
mode  in  which  that  fishery  could  be  carried  on. 

The  buss  in  question  proceeded  upon  the  herring  fishery  in  virtue  of  her  dearanoe 
outwards,  as  without  such  clearance  she  could  not  have  proceeded  at  aU  upon  the 
establishment,  and  so  in  fact  literally  fulfilled  the  words  of  the  statute,  by  which  they 
are  entitled  to  proceed  either  to  or  upon  the  said  fishery ;  and  having  therefore  pro- 
ceeded upon  the  said  fishery  from  the  port,  in  the  only  way  in  which  they  could  pro- 
ceed upon  that  fishery,  consonant  with  the  owner  and  master's  oaths  on  clearing  out- 
wards, they  have  done  every  thing  that  even  this  clause  required.  Indeed  the 
alternative  of  proceeding  to  or  upon  the  herring  fishery,  together  witb  the  abolitimi 
of  rendezvousing,  by  the  act  of  25  Geo.  3.  c.  65.  point  out  evidently  the  intention  of 
the  legislature,  ihei  in  case  the  herring  fishery  was  at  hand,  the  busses  should  he 
entitled  to  proceed  immediately  upon  it;  or  if  at  a  distance,  they  should  immediate^ 
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proceed  on  a  voyage  to  it.  The  main  object  being  to  look  out  for  herrings  and  catch 
ihem  wherever  found  in  Hab  British  eeas. 

The  defendants  in  error  apprehend  that  the  plaintiffs  have  been  led  to  mis- 
interpret the  meaning  and  intention  of  the  legislature,  and  of  the  words  of  the  oath 
and  of  the  statute,  from  confounding  the  finery  which  takes  place  on  the  coasts, 
and  which  can  only  be  executed  by  boats,  (the  fishing  ground  being  in  the  vicinity 
of  ihe  shores,  where  it  would  be  impracticable  to  shoot  nets  from  the  busses),  with  the 
deep  sea  fishing  taken  notice  of  in  the  lith  sect,  of  this  act,  and  which  can  alone  be 
carried  on  by  busses,  in  the  [649]  middle  of  the  north  seas  or  in  any  ocean,  fitted  up 
for  that  purpose,  with  apartments  in  their  holds  for  stowing  away  their  nets,  con- 
taining their  salt,  and  curing  their  fish  when  caught,  and  for  which  greater  premiums 
are  provided,  in  contradistinction  to  the  ordinary  buss  fishing  carried  on  along  the 
coasts "bf  the  kingdom;  where,  if  the  busses  were  even  fitted  up  to  shoot  their  nets 
without  the  assistance  of  boats,  (and  which  they  are  disqualified  from  by  the  existing 
law  appointing  busses  on  this  establishment  to  have  on-  board  as  many  barrels  as 
they  are  capable  of  containing),  they  would  not  accomplish  it  once  in  a  season, 
witiiout  running  the  risk  of  losing  their  nets,  or  what  is  more  probable,  the  crews, 
busses,  and  nets. 

After  hearing  counsel  in  this  cause,  tlie  foUowing  question  was  then  put  to  tlie 
judges : 

Whether  upon  the  matters  stated  in  this  record  the  plaintiffs  [«r»  the  original 
action,  the  defendants  in  error  ]  have  shewn  that  they  had  a  good  cause  of  action  to 
recover  the  bounty  of  208.  per  ton,  given  by  the  statute  made  in  the  26th  year  of  tiie 
reign  of  his  present  majesty  for  the  more  effectual  management  of  British  fisheries? 

Whereupon  the  lord  chief  baron  [Macdonald]  of  the  court  of  exchequer  delivered 
the  unanimous  opinion  of  the  judges  present  in  the  negative.    (See  3  Anst  930.) 

Orderbd  and  adjudged.  That  the  judgement  given  in  the  court  of  exchequer  in 
Scotland  be,  and  the  same  is  hereby  rbvebsbd.    (MSS.  Jour.  sub.  ann.  1797.) 

[It  is  thought  sufficient  in  this  place  to  state  shortly,  without  detailing  the  case 
at  full  length,  that  §  H.  of  the  statute  38  Geo.  3.  c.  92.  for  r^ulating  the  Scotch 
distilleries,  (by  which  section  a  penalty  of  £500  is  imposed  upon  distillers  in  Scot- 
land working  their  stills  on  Sundays,  declaring  that  the  licence-duties  thereby  im- 
posed shall  be  held  and  taken  as  the  duties  for  six  working-days  in  the  week), 
originated  from  the  case  of  Boston',  Eraser,  and  Go.  (distillers)  plaintiffs,  v.  Brovm 
and  al.  (commissioners  of  excise  for  Scotland),  defendants,  in  error:  heard 
before  the  House  of  Lords  April  3,  1798.  In  that  case  the  distillers  had  attempted, 
by  working  their  stills  on  Sundays,  to  obtain  a  drawback  on  spirits  made  for  the 
English  market,  (under  stats.  28  Geo.  3.  c.  4^6.  and  33  Geo.  3.  c.  61.)  beyond  the  duty 
payable  by  them  for  their  stills  in  Scotland :  and  thus,  in  fact,  to  secure  a  bounty  to 
themselves,  which  would  essentially  injure  the  rerrenue.  An  action  of  debt  was  brought 
by  the  plaintiffs  in  error  against  the  defendantsi,  in  the  Scotch  Court  of  exchequer, 
to  recover  £5433  Os.  lid.  alleged  to  be  due  to  them  on  balance  of  accounts  for  such 
drawbacks.  The  jury  found  a  special  verdict,  which  was  argued  before  the  said 
court  of  exchequer,  who  gave  judgement  for  the  defendants,  on  the  ground  that  the 
plaintiffs  could  not  lawfully  work  their  stills  on  Sundays,  according  to  the  true  intent 
of  the  acts ;  the  calculations  of  duties  and  drawbacks  in  which  were  made  on  the  pro- 
duce of  stills  according  to  six  working-days  only  in  a  week.  This  judgement  was 
affirmed  in  the  House  of  Lords.] 

[660]  STATUTE  OF  DISTRIBUTIOIN. 

Case  1. — David  Hay  Balfour,  &  aL, — Appellants;  Henrietta  Scott, 
BesponderU  (et  k  contra)  [11th  April  1793]. 

[Mews'  Dig.  viii.  270 ;  1  Scots  R.R.  692.     10  Rul.  Cas.  327.     See  Brodit  v.  Barry, 
1813,  2  V.  and  B.  127 :  Baring  v.  Ashburton,  1886,  54  L.T.  463.] 

If  a  Scotchman  dies  intestate,  having  his  domicil  in  England,  his  whole  personal 
estate  as  well  in  Scotland  as  England  shall  be  distributed  according  to  the  law 
of  England ;  and  an  heir  (of  entail)  to  whom  his  heritable  or  real  estate  in 
Scotland  descends  shall  not  be  obliged  to  collate  (or  bring  into  hotch  pot)  such 
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heritable  estate ;  inasmuch  as  the  title  of  the  heir  to  a  share  of  the  intestato'i 
personal  estate  accrues  by  the  law  of  England. 

So  in  the  case  of  Oinmanney  v.  Douglm,  heard  before  the  House  of  Lord* 
Sth  March  1796,  it  was  also  dbclaaed  thiit  the  succeesioa  to  the  testator'i 
pvoperty  should  be  regulated  by  the  law  of  England. 

The  question  there  was  principally  as  to  the  fact  of  his  domicil.  The  court 
of  session  held,  that  his  succession  should  be  regulated  by  the  law  of  Scotland. 
"  in  respect  he  was  born  in  Scotland  and  occasionally  had  a  domicil  there; 
that  he  died  in  Scotland,  where  some  of  his  children  were  boarded,  and  tlut 
he  had  not  at  the  time  a  domicil  any  where  else."  The  House  of  Lords  re- 
versed this  interlocutor  of  the  court  of  session,  on  the  ground  that  the  facti 
of  the  case  did  not  bear  it  out:  and  the  respondents  in  their  printed  case 
admitted  it  as  completely  fixed  and  settled,  "  That  the  lex  domicilii,  and  not 
the  lex  rei  sitae,  governs  the  whole  moveaUe  succession  of  the  deceased,  both 
testate  and  intestate,  where  there  is  personal  property  in  different  places, 
and  subject  to  different  laws." 

The  arguments  at  large  on  the  question  of  the  preference  of  the  lex  domieUii 
to  the  lex  loci  rei  gitae,  as  curious,  and  likely  to  be  applicable  in  futnre 
cases,  are  collected  in  an  appendix  to  this  case:  from  the  cases  of  Bruet 
V.  Bruce  and  Hoff  v.  Lashley,  determined  in  the  House  of  Lords,  the  former 
on  April  16th,  1790,  and  the  latter  on  the  7th  May  1792.  The  Editor  it  in- 
debtcMl  to  Mr.  Gwillim,  the  able  editor  of  Bacon's  Abridgment,  for  the  p>eni8al 
of  the  latter  of  these  cases.  See  p.  462.  of  the  appendix  at  the  end  of  the 
7th  volume  of  that  very  valuable  book. 

See  also  Bempde  v.  Johnstone,  and  Grahaim  v.  Johnstone,  3  Yee.  junr.  198. 
that  the  place  of  an  intestate's  residence  is  primd  fade  to  be  considered  as 
his  domicil :  but  which  may  be  rebutted  and  supported  by  circumstances. 

The  lord  chajiicellor  (Loughborough),  in  giving  judgement  on  that  case,  ob- 
served, that  "  the  case  of  Ommanney  and  Douglas  was  one  of  the  strongest 
cases :  it  came  before  the  house  of  lords  with  all  the  respect  due  to  the  court 
of  session  on  the  very  point,  and  under  circumstances  that  affected  the  fed- 
ings  of  every  one;  for,  the  consequences  of  the  judgement,  which  the  bouse 
of  lords  found  themselves  obliged  to  give,  (reversing  the  judgement  of  the 
court  of  session),  were  harsh  and  cruel." 

David  Scott,  great-grandfather  of  both  parties,  stood  vested  in  the  unlimited  fee 
of  the  estate  of  Scotstarvet  in  Scotland. 

His  son  David  married  (Nov.  30,  1716)  Louisa  Gordon,  daughter  of  sir  Robert 
Gordon  of  Gordonsfaoun,  and  by  their  contract  of  marriages  David  tlie  first  provided 
his  estate  of  Scotstarvet  to  his  son  David  the  second,,  an4  the  heirs  male  of  the 
marriage ;  whom  failing,  to  the  heirs  male  of  his  son  of  any  other  marriage ;  whom 
failing,  to  his  other  heirs  and  assignees  whatsoever. 

Of  this  marriage  there  were  several  children,  via.  David  third,  last  of  Scotstarvet, 
general  John  Scott  the  respondent's  father,  Elizabeth  Scott,  who  married  P^;er  Haj 
of  Leys,  esquire,  grandfather  to  the  appellant  David  Hay  Balfour,  Eathra-ine  a  party 
in  the  court  below,  but  who  has  not  appealed,  and  Lucy  one  of  the  present  appellants. 

[661]  David  the  second  executed  (Jan.  7,  1743)  a  settlement  of  his  land  of 
Scotstarvet,  and  whole  other  estate,  on  himself  for  life,  and  David  third,  his  eldest 
son,  in  fee,  and  the  heirs  male  of  his  body ;  whom  failing,  to  his  second  son  John 
and  the  heirs  male  of  his  body;  whom  failing,  to  the  other  heirs  male  of  his  body; 
whom  failing,  to  the  heirs  whomsoever  of  his  own  body;  whom  all  failing,  to  hia 
other  heir^  and  assignees  whatsoever ;  "  the  eldest  heir  female  excluding  hein 
portioners,  and  succeeding  without  division  through  the  whole  course,  and  in  eveij 
degree  of  the  succession,  in  all  time  coming." 

By  this  settlement,  David  second  reserved  power  to  alter;  and  it  is  provided, 
that  the  whole  heirs  of  entail,  male  and  female,  succeeding  to  the  estate,  shall  be 
obliged  to  use  and  bear  the  sirname,  arms,  and  designation  of  Scott  of  Sootstarret ; 
and  that  a  female  so  succeeding  shall  be  obliged  to  marry  a  gentleman  of  the  nuM 
of  Scott,  or  who  shall  assume  that  sirname;  and  in  case  of  contravention  by  any  of 
the  heirs,  it  is  provided,  that  the  person  so  contravening,  or  the  wife  where  the  hus- 
band contravenes,  shall  for  him  or  herself  only,  forfeit  the  estate  which  shall  descend 
to  the  person,  though  procreated  of  the  contravener's  body,  who  would  succeed  if  tie 
contravener  were  naturally  dead. 
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In  consequence  of  flie  reserved  power,  David  the  second  executed  (June  4,  1762) 
a  new  settlement  of  his  estate  to  the  said  David  his  eldest  son,  and  the  heirs  male  of 
his  body ;  whom  failing,  to  the  same  destination  of  heirs  as  before^  under  the  fetters 
of  a  strict  entail  directed  against  David  alone. 

David  the  second  died  (1767),  whereupon  his  ddest  son  David  the  third  entered 
to  the  possession  of  the  estate 

David  the  third  brought  an  action  (1771)  in  the  court  of  session  against  his 
jounger  brother  John,  (the  respondent's  father),  and  the  whole  other  heirs  of  entail 
thok  in  life,  for  setting  aside  the  deed  executed  by  bis  father  in  1762,  as  being  granted 
contra  fidem  tabtdaru/m  nuptialium;  and  also  in  regard  that  he,  as  heir  male  of  the 
marriage  between  his  father  and  Miss  Lucy  Gordon,  was  entitled  to  the  fe^simple 
of  the  whole  estate  in  the  contract  of  marriage,  and  that  his  father  had  no  power  to 
impose  upon  him  any  restrictions  or  prohibitions  whatever.  In  this  action,  the 
court  of  session  reduced  and  set  aside  the  deed  in  question  (March  11,  1773).  From 
tiiis  period  downwards  to  his  death,  David  the  third  enjoyed  the  estate  of  Sootstarvet, 
under  the  settlement  of  1743,  by  which  the  fee  was  vested  in  him. 

His  younger  brother,  general  John  Scott,  predeceased  him  in  1775,  leaving  issue 
tbrea  daughters,  the  respondent  and  her  two  younger  sisters,  Lucy  and  Johanna. 

David  the  third  resided  in  Scotland  for  some  years  alter  his  father's  death ;  but  in 
1774  he  sold  oS  all  the  furniture  of  his  mansion  house  of  third-part,  the  furniture  in 
one  room  excepted,  and  went  to  London,  where  he  took  the  lease  of  a  house,  and  also 
the  lease  of  chambers  in  Gray's  Inn,  and  there  he  continued  till  his  death,  bestowing 
his  whole  time  and  attention  on  a  very  considerable  property  he  had  in  the  public 
funds.  He  came  to  Scotland  on  different  [662]  occasions  to  visit  his  friends,  but 
never  resided  at  his  mansion-house  of  thinfpart;  and  for  the  last  three  years  of  his 
life  never  was  in  Scotland.  He  died  at  London,  and  was  buried  there,  in  February 
1785,  leaving  no  issue,  and  no  settlement  whatever  of  his  affairs. 

His  property  at  his  deatii  consisted  of  a  monied  estate  in  England,  where  his 
residence  was,  to  the  amount  of  between  £60,000  and  £70,000  sterling,  invested 
in  navy  and  victuaUing  bills,  and  other  government  securities. 

His  property  in  Scotland  consisted,  1st,  of  his  estate  of  Scotstarvet ;  2dly,  an  ad- 
judication led  at  his  instance  against  David  Loch's  estate  of  Carnbee  for  about  £1000 
sterling:  and,  lastly,  his  personal  estate,  amounting  to  £1200  or  £1500,  and  chiefly 
composed  of  arrears  of  rent. 

The  titles  made  up  to  the  Scotch  property  were  as  follows :  the  respondent  obtained 
herself  served  heir  of  entail  and  provision  in  special  to  her  uncle  in  the  estate  of 
Scotstarvet,  in  terms  of  the  settlemoat  1743 ;  but  no  titles  as  yet  have  been  made  up 
to  the  adjudication,  or  any  other  right  descendible  to  the  heirs  of  line. 

Mr.  Scott's  nearest  in  kin  at  his  death  were  six  in  number ;  the  respondent  and  her 
two  sisters,  his  nieces  by  the  deceased  general  Soott»  his  brother;  John  Hay  Balfour 
of  Leys,  and  Katherine  and  Lucy  Hay,  his  nephew  and  nieces  by  the  deceased  Mrs. 
Hay  of  Leys,  his  sister.  The  Scotch  executry  was  confirmed  by  five  of  the  said  six 
nearest  in  kin,  viz.  the  respondent's  two  sisters,  and  her  three  cousins.  The  respond- 
ent entered  a  caveat,  that  the  procedure  should  in  no  respect  prejudice  her  right  and 
interest  in  the  said  personal  estate,  or  any  part  thereof.  This  method  was  taken  on 
account  of  a  question  which  it  was  foreseen  might  arise  respecting  collation. 

As  to  the  personal  estate  in  England,  the  guardians  of  the  respondent,  with  the 
other  five  nearest  in  kin  and  iheir  guardians,  concurred  in  granting  powers  to 
John  Way,  of  Linooln'a-Inn-Fidds,  esq.  to  take  out  letters  of  administration,  and 
manage  the  same :  he  has  made  some  payments  to  the  appellants,  and  the  remainder 
continues  in  his  hands. 

John  Hay  of  Leys,  father  of  the  present  appellant,  David  Hay  Balfour,  and 
Katherine  and  Lucy  Hays,  sisters  to  John,  and  their  husbands  for  their  interest,  soon 
after  brought  a  declaratory  action  before  the  court  of  session  against  the  respondent 
Henrietta  Scott.  The  summons  prays  to  have  it  found  and  declared,  "that  the 
succession  to  the  personal  estate  or  executry  of  the  said  David  Scott,  wherever 
situated,  ought  to  be  regulated  by  the  laws  of  Scotland,  of  which  he  was  a  native,  and 
according  to  the  ordinary  and  usual  rules  of  succession,  in  the  case  of  persons 
natives  of  that  country  dying  intestate ;  and  that  of  course  the  said  defender,  Miss 
Henrietta  Scott,  cannot  claim  any  share  of  the  said  executry,  and  at  the  same  time 
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claim  in  the  charact»-  of  heir,  without  collating :  that  if  she  takes  up,  or  has  taken  Vf, 
the  BUcceesioD  to  her  uncle's  heritable  estate  eaxliuive,  as  heir  to  him,  whether  of  pn- 
vieion  or  otherwise,  she  will  fall  to  collate  the  same  with  the  pursuers  and  the  otfaa 
executors  of  Mr.  Scott,  in  the  fevent  of  and  immediately  [663]  upon  her  takine  i 
share  as  one  of  the  nearest  of  kin  of  the  executry  belonging  to  him,  situated  at  die 
time  of  his  death  either  in  Scotland  or  England ;  and  in  case  she  has  already  dravs 
or  received  such  share,  she  ought  to  be-  decerned  to  collate  with  the  executors  the 
heritage  of  her  said  unde,  taken  up  by  her  in  the  character  of  heir  to  him.  as  aforesaid, 
or  otherwise ;  and  at  any  rate  to  repeat  and  pay  back  to  the  pursuers  such  sum  or 
sums  as  she  may  have  so  drawn  from  the  said  movable  estate  and  executry." 

This  action  came  before  the  lord  justice  clerk  (sir  Thomas  Miller)  ordinaiy  (FA. 
19,  1787),  who,  alter  hearing  counsel  and  advising  memorials,  took  the  cause  to 
report,  and  ordered  informations. 

Upon  the  part  of  the  respondent  it  was  pleaded,  Imo,  that  in  so  far  as  regarded 
the  English  property,  the  succession  must  be  governed  by  the  law  of  England,  because 
the  effects  were  situated  there ;  and  it  was  (they  said)  an  established  rule  in  the  law 
of  Scotland,  that  the  lex  rei  titae  governed  every  question  of  intestate  succeesiou.  In 
support  of  that  proposition,  the  respondent  referred  to  a  variety  of  decisions  whiek 
had  determined  the  point ;  particularly  the  case,  Dewidton  v.  Eleherson,  15th  Januarr 
1778,  and  Henderson  v.  M'Lewn,  eo  die,  and  Morris  v.  Wright,  19th  January  1786, 
in  which  last  tlie  court  "  without  entering  into  a  particular  discussion  of  the  general 
question,  considered  the  point  as  now  firmly  established,  that  the  lex  loci  ought  to 
be  the  rule."  That  the  government  securities,  of  which  Mr.  Scott  died  possessed,  vete 
locally  situated  in  England,  were  payable  there,  and  transferrable  by  the  English 
laws  and  forms  alone;  of  consequence  she  was  entitled  to  that  share  of  the  English 
property  which  the  law  of  England  gave  her,  and  where  she  was  advised  the  rule  of 
collation  which  prevails  in  Scotland  did  not  exist. 

For  the  appellants  it  was  upon  this  point  maintained  upon  general  arguments, 
and  under  the  authority  of  a  decision.  Browns  against  BrotBn,  28th  November  1774, 
that  the  lex  rei  sitae  ought  not  to  be  applied  to  such  a  question ;  but  that  the  lex 
dormeUii  was  the  only  general  rule  which  could  regulate  the  intestate  succession  of  the 
deceased ;  and  that  in  this  case,  Mr.  Scott,  tliough  be  died  lu  Li6lillUIi,  liad  his  legsl 
domicile  in  Scotland :  and  it  was  farther  maintained,  that  even  supposing  the  sno- 
cession  to  the  personal  estate  in  England  was  to  be  regulated  by  the  law  of  Elngland, 
still  it  would  be  incumbent  on  the  respondent,  by  the  law  of  Scotland,  if  she  to^  the 
Scotstarvet  estate  in  Scotland,  to  collate  the  same  with  the  other  nearest  of  kin  with 
whom  she  shared  the  personal  property  in  England. 

It  was  replied  for  the  respondent,  that  it  being  now  a  settled  point  that  the  tet 
rei  sitae  was  to  govern  all  questions  of  intestate  succession,  it  was  too  late  to  go  back 
to  general  arguments :  that  it  was  by  no  means  clear  upon  what  principle  the  court 
decided  the  case  of  Brown ;  but  there  was  reason  to  presume,  from  the  words  of  that 
decree,  that  the  local  situation  of  the  effects  entered  into  consideration  in  determining 
it ;  and  that  at  all  events  it  had  been  admitted  by  the  subsequent  practice  to  be  an 
erroneous  decision:  that  the  government  securities  in  which  Mr.  Scott's  English 
estate  was  vested,  though  due  by  Great  Britain,  and  not  by  England  as  a  sepa'{664]- 
rate  state,  were  locally  situated  in  England,  and  were  to  all  intents  and  purposes 
English  securities :  and,  lastly,  that  the  respondent  would  take,  by  the  authority  of 
an  English  court  of  law,  such  part  of  the  English  estate  as  she  was  entitled  to ;  and 
that  a  court  of  law  in  Scotland  had  no  power  on  that  account  to  take  from  her  any 
part  of  the  heritable  estate  to  which  she  succeeded  in  Scotland,  and  there  was  not  the 
least  foundation  for  any  such  thing  in  the  law  of  Scotland. 

The  respondent  maintained,  in  the  second  place,  that  even  supposing  the  /ex 
domicilii  was  to  be  held  as  the  rule,  still  the  law  of  England  would  govern  the  succes- 
sion, because  Mr.  Scott  had  been  domiciled  for  many  years  in  England,  and  continued 
so  when  he  died  :  that  though  his  real  estate  in  Scotland  was  considerable,  being  aboat 
.£1500  aryear,  yet  his  personal  property  in  the  funds  was  still  more  so,  and  capaUe 
(which  was  not  the  case  with  his  land  estate)  of  being  increased  by  a  proper  atteation 
to  an  unlimited  degree.  For  this  reason  he  resolved  to  abandon  that  country,  reside 
in  London,  aind  devote  his  whole  time  and  attention  to  the  management  and  incresse 
of  his  great  property  in  the  funds.    In  prosecution  of  this  plan,  he  stdd  off  all  the 
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furniture  which  was  in  the  house  upon  his  estate  in  Scotland,  except  that  of  one 
room,  and  left  no  other  servant  in  the  house  but  a  gardener.  After  this  he  visited 
Scotland  occasionally ;  and  for  the  last  seven  or  eight  years  of  his  life,  he  was  but 
once  or  twice  in  it ;  and  at  these  times  did  not  stay  a  single  night  at  his  own  house, 
where  indeed  tiiere  was  no  accommodation  for  him,  but  lodged  at  the  country-house 
of  the  respondent.  For  the  last  three  years  of  his  life  he  was  not  out  of  London. 
There  he  had  chambers  in  one  part  of  the  towq,  and  a  house  in  another,  with  a  family 
and  domestics,  and  there  he  was  occupied  in  managing  and  increasing  the  great 
personal  estate  he  had  in  the  funds. 

It  was  contended  for  the  respondent,  therefore,  that  tiiere  was  nothing  in  tiie 
circumstances  urged  for  the  appelant,  to  show  that  Mr.  Scott  was  domiciled  in  Scot- 
land, which  were  chiefly  these,  that  he  was  a  native  of  Scotland,  possessed  of  a  real 
estate,  and  held  a  public  office  in  Scotland.  The  respondent  observed,  that  although 
it  was  true  that  Mr.  Scott  originally,  and  in  the  early  part  of  his  life,  was  a  domiciled 
Scotchman,  there  was  nothing  to  hinder  him  from  altering  that,  and  establishing 
to  himself  a  different  domicile.  The  writers  on  the  civil  law  very  accurately  treat 
the  subject;  and  Voet  in  particular  defines  the  domicile  to  be  the  place,  "  in  quo  larem 
rerumq.  ac  fortrtna/rum  sucurum  gwnmam  conttititit  unde  rurtu*  non  sit  dicessvnu 
*i  nihil  woocet  vndeque  eum  profectug  ett  pereffrinari  videtur."  (De  Jud.  No.  92.  et 
tequend.) 

In  a  subsequent  paragraph,  the  same  author  expresses  himself  thus :  Qudfiiet 
autetn  non  certo  conttat  uhi  qtm  domieilium  constituttun  habeat,  et  an  emimtu  lit 
inde  non  diseedendi,  ad  conjeettiraf  probabilet  reetirrendwn  (est)  ex  variis  circum- 
stantiis  petitas:  ****  Si  in  aiiquo  loco  majorem  bonorum  partem  potsideat,  out 
bonis  dividendis  quae  alibi  possidehat  in  aliam  urbem  cum  familia  se  contulerit 
ibique  aseidue  versatus  fuerit  vel  jus  civitatis  aiiquo  in  loco  sihi  aequislveret  atque 
[656]  ita  illic  liabitet."  (Ibid.  No.  97.)  Every  word  of  these  authorities  applies  to 
the  case  of  Mr. -Scott.  The  summa  foTtunarwm  suarum  he  had  placed  in  London; 
he  never  left  it,  unless  for  a  few  weeks  to  attend  his  affairs  in  Scotland ;  and  when 
he  did  leave  it,  peregrinari  videtur,  he  had  dismantled  his  own  house  in  Scotland, 
and  rendered  it  incapable  of  being  his  residence,  and  lodged  as  a  stranger  or 
traveller  would  in  the  house  of  the  respondent.  In  the  very  terms  of  the  last  authority, 
his  major  pars  bonorum  was  in  London ;  he  had  sold  the  effects  quo  alibi  possidebat; 
and  he  had  betaken  himself  witli  his  family  in  aliam  urbem,  and  where  assidue  ver- 
satus fuerit,  having,  as  already  said,  devoted  his  whole  time  and  attention  to  tiie 
management  of  his  fortune  in  the  stocks. 

Although  Mr.  Scott  held  a  publick  c^ce  in  Scotland,  it  was  a  mere  sinecure,  ilie 
business  of  which  he  did  by  a  deputy,  so  that  it  had  no  connection  with  his  domicile, 
or  any  tendency  to  found  one.  Great  numbers  of  tlie  subjects  of  this  country,  who 
have  never  been  out  of  Britain,  have  very  lucrative  offices  in  the  West  Indies,  and 
other  places  abroad ;  but  it  never  was  supposed  that  such  offices  constituted  a 
domicile  in  Jamaica  or  other  foreign  parts.  In  like  manner  the  circumstance  of  his 
having  a  real  estate  in  Scotland  could  have  as  little  influence  in  fixing  his  domicile. 

The  respondent  further  observed,  that  the  conduct  of  the  appellants  themselves 
afforded  incontestible  evidence  of  the  fact,  that  Mr.  Scott  died  domiciled  in  England. 
For  in  the  case  of  moveable  succession,  the  executor,  or  nearest  in  kin,  is  bound  to 
make  up  a  title  by  confirmation,  which  is  the  additio  hereditatis  in  mobilibus;  and 
that  is  done  either  in  the  general  commissary  court  of  Scotland,  at  Edinburgh,  or  in 
the  commissary  court  of  one  of  those  particular  commissary  districts  into  which 
Scotland  is  divided.  Where  a  person  dies  within  the  bounds  of  a  particular  com- 
missariot,  it  is  incumbent  only,  and  only  competent  for  ihe  executor  to  expede  his 
confirmation  in  the  commissary  court  of  that  district  where  the  deceased  had  his 
domicile,  as  was  found  in  the  case  of  the  creditors  of  lord  Mersington,  observed  by 
Fountainhall,  7th  January  1708 ;  and  the  case  of  lord  Kimmergham's  creditors,  19th 
January  1753;  but  when  the  deceased  resides,  or  is  domiciled  abroad,  it  is  then 
necessary  to  confirm  before  the  general  commissary  court  at  Edinburgh :  the  appel- 
lants therefore,  if  they  had  considered  Mr.  Scott's  domicile  to  have  been  in  Scotland, 
ought  and  would  have  confirmed  his  executry  before  the  commissariot  of  St.  An- 
drew's, within  which  the  estate  and  former  country-house  of  that  gentleman  is 
situated ;  nor  could  a  valid  confirmation  have  been  expede  by  them  elsewhere ,  but 
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instead  of  Lhis,  they  confirmed  before  the  commissaries  of  Edinburgh,  the  prqwr 
court  where  a  person  deceased  has  no  domicile  in  this  country,  which  shews  (hit 
they  themselves  were  sensible  that  Mr.  Scott  had  no  proper  residence  or  domicile  in 
Scotland. 

The  respondent  therefore  submitted,  that  whether  the  English  estate  was  to  be  con- 
sidered ratione  rei  sitae,  or  ratione  domieUii,  it  was  in  either  event  perfectly  dear, 
that  it  was  to  be  regulated  by  the  law  £566]  of  England ;  and  that  the  rights  of  the 
parties  quoad  that  estate,  ought  to  be  determined  by  the  courts  of  law  in  England : 
that  the  only  question  which  remained  was  relative  to  the  Scotch  exeoutry,  or  per- 
sonal estate;  and  whether,  in  order  to  pave  the  way  for  the  respondent's  daiming 
with  effect  her  share  as  nest  of  kin  of  that  personalty,  it  was  or  was  not  incumbent  on 
her  to  collate  the  estate  of  Scotstarvet,  which  she  took  under  the  special  deed  of  her 
grandfather. 

For  tiie  respondent  it  was  maintained,  that  though  she  was  bound  to  collate  heir- 
ship moveables,  the  adjudication  over  the  lands  of  Cambee,  or  any  other  effects 
descendible  ab  intettato  to  her  as  heir  of  line,  yet  she  was  not  bound  to  collate  the 
Scotstarvet  estate,  which  she  took  as  heir  of  entail  and  provision :  f<»-  this  purpose 
the  respondent  referred  to  the  nature  and  origin  of  collation,  which  was  a  rule  of 
the  Roman  law,  first  introduced  by  the  edict  of  the  praetor  to  preserve  equality 
betwixt  the  forisfarmliated  children,  or  emancipatet,  and  the  *im  haeredes,  who  re- 
mained in  family  with  the  father,  the  last  of  whom  were  bound,  if  the  former  chose 
to  collate  what  they  had  previously  acquired,  to  admit  them  to  an  equal  share  of  the 
whole  succession  to  their  father.  But  it  was  shewn  from  several  autliorities,  that  this 
did  not  take  place  wherever  a  collation  was  discharged  by  tlie  will  of  the  father, 
either  expressed  or  presumed ;  nor  did  the  privilege  of  collation  extend  to  what  a  child 
had  acquired,  not  by  succession  as  heir  at  law,  but  by  legacy  or  other  singular  title: 
"  Nee  eUiud  dicendum,"  says  Voet,  (tit.  37:  lib.  6.  No.  25.)  "  ligni*  neu  jure  haeredis  ttd 
tantum  partictdari  titula  puta  legcUi  out  fidei  eommitsi  adeoque  exte.ri)  jure  notabilem 
(uUpiscatur  partem  patrimonii  parentis  defuneti,  c.  1.  §.  »ed  etsi  legalis  7.  f.  h.  t.  I. 
a  patre  10.  /.  fUiam  eutn  16.  c.  h.  t.  I.  si  pater  4.  De  totis  coUationr"     Nor 

did  it  take  place  in  collateral  succession,  Idem  No.  6.  This  civil  law  collation  is 
exactly  followed  in  the  law  of  Scotland,  in  tiie  case  of  moveable  succession,  where, 
in  ascertaining  the  amount  of  the  legitim*  due  to  children,  all  special  provisions 
obtained  from  the  father  out  of  his  personal  estate  must  in  that  case  be  thrown  in 

In  the  case  of  collation  betwixt  heir  and  executor,  which  is  somewhat  different 
from  either  of  the  two  kinds  of  collation  just  mentioned,  it  seemed  for  a  long  time 
to  have  been  understood  among  the  Scotch  lawyers,  that  .the  rule  extended  not  Iwyond 
immediate  descendants :  lord  Stair  speaks  of  collations  as  merely  a  question  among 
bairns.  But  it  was  admitted  for  the  respondent,  that  since  the  year  1743,  when  the 
decision  Chancellor  v.  Glianeellors  was  pronounced,  observed  by  lord  Eilkerrac,  p. 
154.  collation  was  understood  to  extend  to  collaterals,  and  that  in  the  words  of  the 
reporter  it  was  then  for  the  first  time,  and  has  since  been  understood,  a  settled  point, 
"  That  the  heir  is,  upon  collating  the  heritage,  entitled  to  his  share  of  the  moveaUes, 
not  only  in  the  case  of  children  succeeding  to  their  father,  but  also  in  the  collateral 
succession." 

[667]  But  holding  this  extension  of  collation  to  collaterals  to  be  well  founded, 
still  it  is  clear  that  it  can  only  apply  to  the  heir  ab  intestato,  not  the  peramt  who 
succeeds  by  a  special  deed,  such  as  an  heir  of  provision,  and  far  lees  an  heir  of  entail 
The  law  of  Scotland  having  established  a  distinction  betwixt  the  heritable  and  move- 
able succession,  and  given  tlie  first  to  the  heir,  and  the  second  to  the  next  of  kin,  it 
left  the  former  at  liberty,  if  he  found  it  for  his  advantage,  to  participate  in  common 
with  his  younger  brothers  and  sisters  in  the  wJiole  mass  of  their  father's  succession, 
and  allowed  him  to  relinquish  that  feudal  privilege  of  taking  the  heritage  to  himself 
exclusively,  and  by  dividing  it  alongst  with  the  other  children,  and  adopting  that 
exact  equality  among  the  whole  family,  for  attaining  which  the  rule  of  collation  was 
first  introduced.  Collation  betwixt  the  heir  and  the  nearest  of  kin  implies,  in  its 
very  nature,  that  the  succession  is  ab  intestato,  i.e.  by  the  provision  of  law,  and  not 


*  The  child's  right  to  a  certain  share  of  the  father's  personal  estate :  See  Appendix 
to  this  case. 
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by  virtu©  of  any  special  provision  or  will.  It  is  a  remedy  introduced  by  the  law  to 
correct  an  inequality  which  the  law  itself  makes ;  but  it  could  never  be  meant  that 
the  law  should  interfere  to  correct  an  inequality  made  provitione  hcminit;  for  hero 
the  succession  is  regulated  by  will,  not  by  law ;  and  therefore  the  rules  which  take 
place  in  legal  succession  are  out  of  the  question. 

It  was  argued  for  the  appellants,  and  admitted  on  the  part  of  the  respondents. 
That  in  the  case  of  an  estate  being  conveyed  by  a  father  to  his  eldest  son  or  grandson, 
the  necessity  of  collating  was  not  thereby  excluded ;  and  that  it  was  so  found  in  tlie 
case  of  Murray,  16  July  1678,  observed  by  lord  Stair:  that  the  grantee  in  such 
case  took  by  special  deed,  aa  much  as  tbe  respondent  did  in  the  present  case 
the  estate  of  Scotstarvet :  but  it  was  answered,  that  the  reason  of  this  was  obvious ; 
the  grantee  being  in  such  case  alioqvi  sueeessvrtu,  and  taking  the  estate,  not  as  a 
purchaser,  but  praeceptione  haereditatit,  and  as  heir  at  law,  the  full  operation  of 
which  he  had  in  him,  as  much  as  if  he  had  made  up  titles  by  servica  In  such  case 
it  might  justly  be  presumed,  that  nothing  more  was  intended  than  to  supersede  ttte 
necessity  of  a  service.  The  grantee  required  nothing  more  by  the  deed  than  what 
he  had  by  the  law,  and  might  take  under  the  one,  or  serve  heir  under  the  other 
character,  as  he  pleased;  no  person  having  any  interest  or  title  to  oblige  him  to 
adopt  the  one  in  preference  to  the  other. 

But  in  the  respondent's  case  it  was  impossible  to  maintain,  that  the  Scotstarvet 
estate  was  conveyed  to  her,  upon  whom  it  would  otherwise  have  devolved  ah  intestato. 
No  daughter  can  ever  be  held  in  law  to  be  alioqui  guccestva-ae ;  because  there  is  always 
a  chance  of  her  being  excluded  by  a  son.  And  hence  it  is,  that  a  daughter,  or  heir 
collateral,  taking  by  special  conveyance,  is  not  understood  to  be  liable  upon  the 
passive  tiile  of  praeeepHo.  But  supposing  the  expression  could  admit  of  being  ap- 
plied to  one  who  was  postibly,  but  is  not  certainly  to  succeed  by  law,  which  is  the 
only  legal  meaning,  it  still  could  not  apply  to  the  case  of  the  respondent^  who  was 
not  alioqui  successwra  in  any  sense.  She  and  her  two  sisters  might  be  said  to  be 
alioqm  mtceetsturae  in  ^is  improper  sense,  and  all  three  [568]  together  and  equally; 
but  not  any  one  of  them  as  heir  ab  intestato. 

No  heir  portioner  can  be  said  to  be  heir  ab  intestato  by  herself,  or  in  any  par- 
ticular part  of  the  legad  succession  of  heirs  portioners  is  pro  ■ind/iviso  in  unatn  qxtcun- 
que  glebam;  and  there  is  no  such  thing  as  one  of  them  succeeding  without  the  rest. 
Supposing  two-thirds  had  been  conveyed  or  provided  to  a  stranger,  the  remaining 
tiiird  would  not  have  descended  at  law  to  the  respondent,  but  to  her  and  her  two 
sisters,  who  would  have  been  heirs  portioners  in  it. 

When  any  one  of  the  heirs  portioners  is  disinherited  in  whole  or  in  part,  there 
is  an  end  to  the  legal  succession,  and  consequently  the  demand  of  collation,  as  much 
as  when  a  father  conveyed  his  estate  to  a  second  son,  or  a  brother  to  a  brother,  who 
is  not  his  heir,  to  the  prejudice  of  him  who  is,  in  which  cases  no  collation  could  take 
place.  Such  conveyance,  like  the  deed  1743,  may  have  the  effect  of  bringing  in  the 
heir  at  law  upon  the  personal  estate,  yet  collation  cannot  be  demanded  from  the 
grantee,  whose  character  as  one  of  the  nearest  of  kin  entitles  him  to  a  share  of  the 
personalty  ah  intestato,  but  he  takes  the  real  estate  upon  quite  a  different  title. 

The  respondent  referred,  in  support  of  her  doctrine,  to  various  authorities,  and 
particularly  to  the  decision  Ricart  v.  Riearts,  19th  November  1720,  observed  by  lord 
Kaines,  and  to  which  Mr.  Erskine  refers  in  the  following  passage,  as  settling  the 
point  in  the  law  of  Scotland :  "  It  is  only  the  legal  heir  ab  intestato  who  is  thus 
obliged  to  collate  the  heritage  with  the  other  next  of  kin,  in  order  to  have  the  benefit 
of  the  moveable  succession ;  where,  therefore,  in  the  case  of  daughters  only,  the  herit- 
able estate  is  settled  on  the  eldest  by  an  entail  or  destination,  she  is  entitled  upon  her 
father's  death  to  her  just  share  of  the  moveables  with  the  other  daughters,  without 
collating  that  estate;  Kaines,  20;  for  she  succeeds  to  the  heritage  hj  provision  of 
the  father,  who  had  fuU  power  over  it;  and  that  provision  can  in  no  degree 
affect  the  moveable  estate,  which  by  the  l^al  succession  descends  equally  to  her  and 
her  younger  sisters."     (B.  3.  T.  9.  sec.  3.) 

In  that  case  it  was  contended  for  the  younger  sisters,  that  the  succession  to  the 

personalty  ought  to  belong  to  them,  excluding  the  eldest  as  heir  of  entail ;  "  oUierwise 

there  would  be  a  very  notable  disproportion  betwixt  the  succession  of  the  pursuers 

and  defenders,  whose  relation  to  the  deceased  are  equal ;  and  in  this  case,  the  viJue 
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of  the  tailzied  is  so  great,  that  she  would  not  collate,  nor  could  ahe  by  the  quality  of 
the  entail." 

It  was  answered,  "  That  in  so  far  as  tlie  father  by  an  entail  haa  preferred  one  of 
the  daughters,  she  succeeds  in  that  estate  by  the  will  of  the  father,  who  was  pleased  to 
exclude  heirs  portioners;  and  as  to  the  rest  of  his  estate,  it  descends  tangttam  ab 
intestato,  and  is  devolved  equally  to  all  the  daughtws;  and  there  is  no  different 
channel  of  succession  amongst  daughters,  either  as  to  the  heritage  or  moveables,  and 
consequently  no  seclusion  of  an  heir,  because  there  is  no  privilege  to  elder  or  yourger 
daughters  [669]  as  to  heritage ;  and  the  seclusion  of  the  heir  from  the  moveablEt  is 
properly  ab  intettato,  where  tiie  heir  male  is  preferred  in  the  heritage  to  the  younga 
sons  or  daughters.  It  is  true,  if  an  entail  was  made  in  favour  of  the  heir  male,  who 
would  have  the  preference  db  intestato,  the  express  will  of  the  father  oould  not  alter 
that  destination  of  law  as  to  the  moveables,  which  wa«  to  fall  to  the  legal  succession. 
But  suppose  a  father  should  entail  his  heritable  estate  to  a  second  or  third  son,  not 
aUoqui  sutceistints,  such  an  heir  of  taiUie  would  not  be  excluded  from  his  share  of 
moveables  as  nearest  of  kin." 

The  interlocutor  was  in  these  words :  "  That  Catharine  Riccart^  heir  of  entail  to 
a  part  of  her  father's  heritable  estate,  hath  right  as  heir  portioner  to  a  third  of  the 
unentailed  estate,  notwithstanding  her  succession  by  virtue  of  the  taillie ;  as  likewise 
hath  right  to  a  third  of  the  moveables  with  the  petitioner,  her  two  sisters,  and  that 
without  collation  of  any  part  of  the  taillied  estate." 

In  the  present  case  the  respondent  succeeds  to  her  uncle  as  heir  of  entsO  under 
the  deed  1743;  and  though  it  is  not  an  entail  of  the  strictest  kind,  yet  it  is  still 
attended  with  limitations  and  restrictions  which  will  tie  up  the  respondent  to  a  cer- 
tain extent  in  the  free  use  of  her  property.  She  takes  under  that  destination  as  the 
eldest  of  three  portioners,  to  the  exclusion  of  the  other  two,  who  would  have  succeeded 
in  course  of  law.  She  is  herself  excluded  from  taking  in  tiiat  character,  and  is 
called  provitione,  and  becomes  therefore  haereg  faetu*,  or  heir  of  entail,  in  the  prrper 
sense  of  the  word.  She  is  at  the  same  time  laid  under  an  obligation  to  besi  tiie  sir- 
name  and  arms  of  Scott,  and  marry  a  gentleman  of  that  name,  or  one  who  will  a^nme 
it;  and  these  conditions  are  enforced  by  an  irritancy.  These  conditions  are  by  no 
means  of  a  trivial  nature,  as  they  not  only  aJffeot  her  personal  liberty,  but  may 
occasion  to  her  the  loss  of  another  estate,  if  she  should  be  called  to  the  suixseesion  of 
it,  under  the  conditions  of  using  no  other  name  and  arms  than  those  of  the  family 
to  whom  ;he  estate  belonged.  The  respondent  therefore  is  disenabled  by  her  gmnd- 
father's  will  from  throwing  this  estate  into  the  mass  of  her  uncle's  sucoession ;  nor 
can  she  counteract  or  defeat  that  settlement  either  with  propriety  or  safety  to  hersdf : 
the  condition  of  bearing  the  name  and  aims,  etc.  being  enforced  by  an  irritancy  and 
forfeiture  of  a  right  to  the  estate. 

It  was  argued  for  the  appellants,  that  the  decision  in  the  case  of  Riocart  did  not 
apply ;  because  the  sisters  in  that  case  sustained  equally  the  character  of  heirs  and 
nearest  in  kin ;  and  there  were  not,  as  in  the  present  case,  other  nearest  in  kin 
different  from  the  heir.  But  this  answer  does  not  seem  to  be  at  all  satisfactory ,-  for 
if  it  be  true  in  general,  as  contended  for  by  the  appellants,  that  collation  applieb  to 
the  case  of  an  heir  of  entail  taking  by  special  deed,  Catharine  Riccart  ought  in  that 
case  to  have  collated  with  her  sisters,  what  she  thus  took  as  an  heir  of  provision,  to 
tiieir  prejudice;  or  if  she  could  not  collate,  she  ought  to  have  been  excluded  [660] 
from  claiming  any  share  of  the  personal  estate,  as  one  of  the  nearest  in  kin. 

The  app^ants  finding  themselves  pinched  l^  this  decision,  admitted,  that  the 
respondent,  in  a  question  with  her  sisters  alone,  would  not  be  obliged  to  collatsi 
But  it  surdy  sounds  very  strange,  that  the  respoadeint,  who  oould  not  be  compelled 
to  collate  by  her  own  sisters,  should  be  oUiged  to  do  so  by  the  appellants,  who  are  no 
more  than  her  cousins ;  and  that  her  sisters,  who  by  themselves  could  not  oUi<^  her 
to  collate,  snould  acquire  that  right  from  being  joined  with  the  appellants.  A  con- 
sequence so  absurd  suflSces  of  itsdf  to  shew,  that  the  principles  and  reasonings  of  the 
appellants  labour  under  some  very  essential  fallacy  and  defect. 

It  was  likewise  maintained  for  the  appellants,  that  in  this  case,  the  respondent 
being  heir  of  the  investiture,  and  bound  to  make  up  her  titles  by  service  to  her  uncle 
in  that  character,  was  in  no  different  situation  as  to  the  rule  of  o(dlati<Mi,  than  if  abe 
took  the  estate  ab  intestato,  by  the  mere  act  of  the  law. 
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But  to  this  it  was  answered,  that  though  for  the  most  part  (but  not  always)  in  the 
case  of  real  estate,  the  rule  of  descent  pointed  out  by  an  investiture,  the  heirs  succeed- 
ing under  the  investiture  ma>j  either  be  heirs  at  law,  or  heirs  of  provision,  according 
as  the  descent  is  left  to  the  ordinary  legal  rules  or  is  governed  by  a  special  rule  de- 
vised by  the  party,  and  whenever  the  legal  descent  is  in  the  smtdlest  degree  altered 
and  cut  off  (which  was  the  case  by  the  deed  1743),  the  heirs  of  such  investiture  are 
accounted  isn  the  eye  of  law,  and  in  the  proper  sense  of  tha  word,  heirs  of  entail,  and  to 
a  certain  extent  are  held  to  be  strangers.  Lord  Stair  says,  "  heirs  of  line  are  heirs 
generally;  not  only  because  they  may  be  served  by  a  general  service^  but  chiefly 
because  they  most  genwally  represent  the  deceased."  He  adds,  that  in  respect  of 
them,  "  heirs  male  of  taillie  and  provision  are  accounted  as  strangers."  (B.  3.  F.  6. 
sec.  8.) 

It  ia  plain,  therefore,  that  an  heir  may  succeed  to  an  estate  by  the  investitures  of  it, 
ard  yet  may  have  very  little  of  the  character  of  lieir,  and  nothing  at  all  of  the 
characte.*  of  heir  at  law  in  him.  It  may  be  necessary  for  him  to  make  up  his  titles 
by  service,  in  order  to  connect  him  with  ihe  feudal  right  of  the  estate;  and  yet,  in 
the  sense  of  the  law,  he  may  be  a  stranger.  To  say,  therefore,  that  the  respondent  is 
heir  of  investiture  to  the  late  Scotstarvet,  and  tiiat  her  tities  are  made  up  to  him  by 
service,  is  truly  saying  nothing  more,  than  that  the  fee  was  in  the  late  Scotetprvet, 
and  consequently  must  be  taken  out  of  him  by  the  usual  form  of  a  service :  but  the 
conclusion  does  not  certainly  follow,  that  the  respondent  is  her  uncle's  heir  at  law,  or 
heir  of  line  in  that  estate,  that  she  is  his  legal  or  general  representative,  or  that  the 
rules  of  intestate  succession  can  at  all  apply  to  such  a  oasei.  Collation  is  a  rule  of  in- 
testate succession,  and  the  respondent  claiming  her  share  of  the  intestate  succession 
to  her  uncle's  personal  estate  can  only  be  obliged  to  throw  in  what  she  receives  as  heir 
at  law,  out  of  the  intestate  succession,  to  his  real  estate,  or  rather  what  devolves  upon 
her  and  her  sisters  by  the  distinction  of  law;  for  it  is  perfectly  clear,  that,  [Ml] 
taking  her  individually,  nothing  can  come  to  her  in  that  character,  exclusive  of  her 
sisters;  and  whatever  she  takes  along  with  them,  such  as  the  adjudication  upon  the 
estate  of  Carnbee,  and  heirship  moveables,  she  is  ready  in  conjunction  with  them  to 
collate. 

A  distinction  was  likewise  taken  upon  the  part  of  the  appellants,  between  the  case 
of  the  respondent  succeeding  as  heir  under  the  investiture  1743  to  a  remote  prede- 
cessor, and  the  hypothetical  one  of  her  having  taken  the  estate  by  a  special  deed  of 
her  uncle  himself,  the  late  Mr.  Scott;  in  which  last,  if  it  was  not  admitted,  it  was  at 
least  tacitly  supposed,  that  it  would  have  been  more  easy  for  the  respondent  to  have 
maintained  that  she  took  the  estate,  not  precepfiione,  but  as  a  preeipwwm,  and  fell, 
like  a  second  son  in  similar  circumstances,  to  be  considered  as  a  purchaser,  not  as  an 
heir  succeeding  preceptione. 

It  was  answered,  that  this  was  a  distinction  without  any  solid  difference,  which  had 
no  foundation  in  law,  and  no  authority  in  practice :  that  even  were  tiie  doctrine  solid, 
the  respondent  would  nevertheless  be  entitled  to  avail  herself  of  it.  For  if  her  grand- 
father made  the  settlement  1743,  her  unde,  who  had  power  to  alter  it,  not  only  con- 
tinued it,  but  set  aside  a  subsequent  entail  of  his  father's,  which  in  several  respects 
militated  against  him.  She,  therefore,  having  taken  the  estate  1^  the  will  of  her 
uncle  as  a  purchaser,  was  entitled  to  the  estate  as  a  precipuum. 

The  court  of  session,  upon  advising  these  informations,  pronounced  the  follow- 
ing judgements  (Nov.  16,  1787):  "  Upon  the. report  of  the  lord  justice  derk,  and 
having  advised  the  informations  given  in  by  both  parties,  the  lords  find  the  defender, 
Miss  Scotfc,  is  not  entitled  to  claim  any  part  of  the  executry  of  her  unde  David  Scott, 
of  Scotstarvet,  in  Scotland,  without  c<^ating  her  heritable  estate,  to  which  she  suc- 
ceeds as  heir ;  finds  tlie  succession  to  the  said  David  Scott  his  personal  estate  in  Eng- 
land fails  to  be  regulated  by  the  law  of  England ;  and  therefore,  in  so  far  as  respects 
it,  assoilzies  the  defender  from  the  process  of  dedarator,  and  decerns." 

Mutual  reclaiming  petitions  were  presented  by  both  parties  against  this  judge- 
ment; the  appdlants  reclaiming  against  the  last  part  of  the  interlocutor,  which  found, 
that  the  succession  to  the  personal  estate  in  England  was  to  be  regulated  by  the  law 
of  England ;  and  the  respondent  reclaiming  against  the  first  part  of  it,  by  which  she 
was  excluded  from  the  personal  estate  in  Scotland,  unless  she  chose  to  collate  the 
estate  of  Scotstarvet.     But  the  court  of  session,  upon,  advising  these  petitions,  with 
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answers  to  each,  were  pleased  to  adhere  to  their  former  judgemeDt  in  both,  points 
(June  17,  1788). 

The  appellants  (in  the  original  appeal)  conceiving  themaelyee  to  be  aggriered  bj 
so  much  of  the  aforesaid  two  interlocutors,  as  found  ^e  succession  to  the  said  David 
Scott's  personal  estate  in  England  was  to  be  reg^ulated  by  the  law  of  England,  prayed 
that  the  game  might  be  reversed :  but  the  following  reasons  for  its  affirmaiK^  were 
stated  (R.  Dundas,  J.  Scott,  J.  Anstruther,  Jn.  Anstruther,  J.  A.  Park,  W.  Dundas)  in 
the  printed  case  of  the  respondents,  on  that  appeal. 

[662]  !■  It  is  a  point  settled,  and  at  rest  in  the  law  of  Scotland,  that  the  lex  ret 
sitae  is  the  rule  which  governs  intestate  succession  in  personal  estate ;  and  that  the 
property  in  navy  bills,  and  other  government  securities  belonging  to  the  deceased 
David  Scott,  being  locally  situated  in  England,  payable  in  London,  and  transferrable 
only  by  the  forms  of  the  law  of  that  country,  must  be  distributed  by  the  rules  of  the 
law  of  England. 

The  principle,  that  the  lex  rei  sitae  is  to  regulate  the  succession  of  personal  as  well 
as  real  property,  has  been  acknowledged  and  established  as  a  part  of  the  law  of  Scot- 
land, by  a  long  series  of  decisions,  both  ancient  and  modern.  Haddington,  1st 
February  1611,  Purves  contra  Ghiisholm,  abridged  in  the  Dictionary,  vol.  i.  p.  320; 
Durie,  9th  December  1623,  Henderson's  bairns  contra  debtors;  and  July  16th,  1634, 
Mehnlle  contra  Drummond;  decisions  during  usurpation,  6th  June  1656,  Craiff 
contra  Lord  Traquair;  Gilmour  and  Stair,  19th  January  1665,  Lewis  contra  Shaw; 
Dirleton,  19th  July  1666,  Bisset  contra  Brown;  Harcarse  (executry),  March  1683, 
Archbishop  of  Glasgow  contra  Brwntsfield ;  and  March  1684,  Dryden  contra  Elliot 
and  Ainslie;  Duncan  contra  Murray,  in  1740,  mentioned  in  Eilkerran's  report  of 
Brown's  case  in  1744 ;  February  1st,  1770,  Larimer  contra  Mortimer,  mentioned  in 
the  reports  of  some  of  the  later  cases;  Ogilvy,  13th  January  1778,  Elcherson  contra 
Davidson;  another  decision  pronounced  the  same  day,  in  the  case  of  Henderson 
contra  M'Laen;  and  Fac.  C<dl.  18th  January  1785,  Morris  contra  Wright.  The  same 
doctrine  is  supported  by  the  authority  of  lord  Stair,  Institutes,  b.  1. 1.  1.  sec.  16.  and 
lord  Bankton,  b.  1. 1.  1.  sees.  82,  83.  The  words  of  the  last  learned  author  are  very 
express :  "  For  the  same  reason  in  legal  succession,  whether  of  personal  or  real  estate, 
the  rule  is,  that  those  are  called  to  it,  who  by  the  laws  of  the  place  where  the  subject 
lies,  are  entitled,  and  not  they  who  are  the  lineal  successors  by  the  law  of  the  oountir 
where  the  proprietor  resided  and  died ;  for  the  succession  at  law  takes  place  only  l^- 
authority  of  the  law  where  it  is  claimed." 

II.  Even  if  the  lex  domicilii  is  to  be  held  as  the  governing  rule  in  cases  of  in- 
teertate  succession  in  general,  or  in  the  present  case  in  particular,  still,  as  Mr.  Scott 
lived  for.  many  years,  and  was  domicilii  in  En|^and,  the  succession  to  his  personal 
estate,  wherever  situated,  must  be  governed  by  the  rules  of  intert;ate  succession  which 
prevail  in  England. 

Both  the  rei  situs  and  the  domicil  concurring  to  fix  the  law  of  England  for  the 
rule  of  succession  of  the  English  personal  estate,  the  appellants,  in  their  reclaiming 
petition  to  the  court  of  session,  seemed  almost  to  concede  this  point.  Thery  said, 
that  they  would  argue  the  case  on  the  supposition,  not  on  the  aidmission,  that  the 
succession  to  the  personalty  in  England  must  be  left  to  be  decided  by  the  law  of  Eng- 
land ;  and  for  so  doing  they  assigned  their  reason  in  these  words :  "  Sensible  that 
your  lordship  decided  that  point,  with  the  merits  of  it,  as  fully  and  ably  stated  to 
you  as  can  again  be  done ;  and  tha(t  you  are  ruled  by  a  set  of  precedents,  (alludino-  to 
those  in  favour  [663]  of  the  lex  rei  sitae),  of  which  they  have  littie  hope  of  getting  the 
better  in  this  court."  But  still  they  were  pleased  to  deny  the  conclusion,  that  the  re- 
spondent could  take  her  share  of  the  personal  estate  in  England,  without  collating 
the  real  estaite  in  Scotland,  and  they  stated  the  fc41owing  objection : 

Supposing  the  respondent  to  ti^e  her  share  of  the  personalty  in  England  br  the 
law  of  England,  and  to  incur  no  obligation  by  her  so  doing,  or  by  the  law  to  collate 
any  real  estate,  still,  when  she  takes  the  real  estate  in  Scotland,  the  law  of  that  country 
subjects  her  to  an  obligation  of  collating  that  real  estate  with  those  who  are  equally 
near  in  kin  to  the  deceased,  if  she  interferes  with  them  by  taking  any  share  of  his 
personal  estate,  wherever  situated,  or  by  whatever  law  she  succeeds  to  it ;  and  thii 
the  Scotch  courts,  within  whose  jurisdiction  her  land  estate  is  situated,  may  compel 
her  performance  of  this  obligation. 
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Amicer.  This  obligation  proceeds  upon  a  total  misoonoeption  of  the  nature  of  the 
doctrine  of  ooUation  in  the  law  of  Scotland,  whidi  is  no  part  of  the  law  of  succeesion 
in  reality,  but  an  article,  or  part  of  the  law  of  personal  succeasion.  It  is  not  an 
oUigation  laid  upon  the  heir,  but  a  privilege  or  exception  in  his  favour :  by  succeed- 
ing to  the  heritable  estate,  the  hair  comes  under  no  obligation  whatever  to  the  other 
nearest  in  kin.  The  rule  in  personal  succession  by  the  law  of  Scotland  is,  that  the 
heir  shall  have  no  part,  where  there  are  other  kinsmen  in  equal  degree ; 
with  this  exception  however,  or  privilege  in  his  favour,  that  if  he  chuaes  to  collate  the 
real  estate,  and  throw  it  in  with  the  personal,  he  may  then  have  his  share  of  the  whole, 
which  the  law  of  Scotland,  upon  such  ccdlation  being  made,  distributee  equally  among 
all  the  nearest  in  kin.  It  is  plain,  tbeA  this  can  have  no  relation  to  a  personal  estate 
which  is  not  taken  or  succeeded  to  by  the  law  of  Scotland,  but  by  the  law  of  another 
country ;  and  if  the  law  of  that  country  requires  no  oc^lation,  the  heir  in  the  Scots 
estate  can  never  be  under  any  obligation  to  collate.  He  claims  and  takes  nothing 
by  virtue  of  the  Scotch  law  in  personal  succession ;  and  it  is  only  in  case  of  his  claim- 
ing, and  to  enable  him  to  claim,  a  share  of  the  personal  succession  under  that  law, 
that  there  can  be  any  c(dlation. 

The  respondent  in  the  original  appeal,  on  the  other  hand  conceiving  herself  to 
be  aggrieved  by  so  much  of  the  two  aforesaid  interlocutors  of  the  16th  November 
1787,  and  17th  June  1788,  has  found  that  the  defender,  Miss  Scott,  was  not  entitled 
to  claim  any  part  of  the  executry  of  her  uncle  David  Scott  of  Scotstarvet,  in  Soot- 
land,  without  collating  her  heritable  estate,  to  which  she  succeeded  as  heir,  entered 
A  CROSS  APPBAL  therefrom  to  the  house  of  lords;  and  tlie  ftdlowing  reasons  were 
assigned  for  its  reversal. 

I.  The  rule  of  collation  extends  only  to  heirs  ab  inteitato,  who  are  alioqui  tueeetsuri, 
not  to  haeredes  faeti,  or  of  entail,  who  take  provigione  hominit,  or  by  the  special  deed 
or  will  of  a  predecessor ;  not  provigione  legit,  or  by  the  mere  act  of  the  law. 

A  man  can  have  but  one  heir  at  law,  otherwise  called  h-eir  general  or  heir  of  line; 
(excepting  the  case  of  heirs  portioners) ;  but  he  may  [564]  have  an  indefinite  number 
of  heirs  of  entaU,  as  many  as  he  has  different  estates.  But  the  law  of  collation  is  a 
law  of  legal  succession,  and  applies  only  to  the  heir,  i.e.  the  heir  at  lawj  and  all 
the  writers  on  the  law  of  Scotland  geem  to  lay  it  clearly  down,  that  it  is  only  the  heir 
at  law  who  succeeds  ai  intestato,  that  can  be  obliged  to  collate.  See  Balfour,  tit. 
Heirs  and  Successors,  p.  233.  Lord  Stair,  b.  3.  tit  8.  §  48.  M'Kenzie,  b.  3.  tit.  9. 
§  11.  Bankton,  vol.  2.  p.  285.  Mr.  Erskine,  in  the  passage  above  quoted;  and  the 
decision  in  the  case  of  Riccarts,  also  above  referred  to. 

It  ia  the  heir  at  law  only,  that  has  the  heirship  moveables ;  so  says  lord  Stair : 
"  The  heir  of  line  hath  right  to  the  heirship  moveables,  and  not  the  heir  of  conquest " 
(^conquestut,  acquisition),  b.  3.  tit.  5.  §  6.  And  again,  "  the  apparent  heir  of  line, 
and  no  other,  can  be  liable  by  intromission  with  heirship  moveables,  because  the  same 
can  only  belong  to  the  hair  of  line,"  b.  3.  tit  6.  §  6.  And  by  parity  of  reason,  it  is  the 
heir  of  line  only,  not  any  heir  of  entail  or  provision,  that  is  excluded  from  any  further 
share  of  the  personal  succession,  unless  he  collates. 

The  reason  of  the  thing  fartiier  demonstrates,  tliat  it  is  the  heir  at  law  only  who 
c<dlates,  and  that  it  is  only  the  real  estate  he  succeeds  to  as  such,  that  is  to  be  collated. 
For  what  is  it  that  he  desires  to  be  admitted  to!  It  is  a  share  of  the  intestate's 
succession  at  law  in  the  personal  estate.  And  why  is  he  excluded  1  Because  the  law 
has  given  him  the  intestate  succession  in  the  real  estate.  What  then,  from  the  reason 
of  the  thing,  must  he  collate  in  order  to  bo  admitted  1  Plainly,  that  real  estate  which 
he  succeeds  to  as  heir  at  law,  and  on  account  of  which  alone  he  was  excluded.  If  he 
can  say  either,  that  he  takes  no  real  estate  by  law,  or  that  he  brings  into  the  common 
mass  what  he  does  take,  he  removes  the  ground  of  exclusion.  There  is  no  reason  that 
he  should  bring  in  what  he  takes  by  deed;  because,  to  be  admitted  to  th&  legal  succes- 
sion of  one  kind,  it  is  enough  that  he  renounces  the  legal  succession  of  another.  An 
heir  of  entail  succeeds  by  deed  or  grant,  by  the  express  will  of  the  owner,  and  not  by 
the  disposition  of  law,  as  Mr.  Erskine  expresses  it ;  and  it  is  obvious,  that  whether 
by  the  deed  or  will  of  the  immediate  or  more  remote  predecessor  that  the  lands  are 
taken,  still  it  is  equally  provitione  hominit  non  provisione  legit. 

The  heir  by  collating  is  only  admitted  to  a  share  of  the  personal  succession  ah 
intettato.  If  another  of  the  nearest  in  kin  has  got  a  large  legacy  left  him,  either  by 
an  immediate  or  more  remote  predecessor,  the  heir  wiU  not  be  admitted  to  any  share 
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of  this  by  collation  ;  and  as  nothing  i»  got  of  a  personal  nature,  that  comes  provisiont 
hominit,  so,  for  the  same  reason,  notliing  should  be  given  in  the  nature  of  real  estate 
that  comes  in  the  same  way. 

II.  In  the  present  case  the  respondent  does  not  succeed  to  any  part  of  the  Scoto- 
tarvet  estate,  as  heir  oi  intettato  to  her  uncle ;  nor  was  she  aliogui  tueeesmtra  to  him. 
She  takes  as  heir  of  entail  and  provision  to  her  grandfather  under  the  settlement 
1743,  which  disinherits  Ixych  her  and  her  sisters,  as  heirs  portioners,  and  compels 
her  to  hold  this  estate  under  various  restrictions  and  irritancies.  And  farther,  die 
was  not  aliogui  guccegsura  to  the  lato  Scotstarvet,  be-[6€6}-cause  it  was  always  possible 
that  he  could  have  had  children  of  his  own. 

III.  That  though  she  takes  up  this  estate  by  a  service  as  heir  of  provision  or 
entail,  or  succeeds  as  heir  of  the  investiture,  still  it  does  not  follow  that  she  is  bound 
to  collate  the  real  estate  before  she  can  be  admitted  to  share  in  the  personal  estate 
as  next  in  kin.  Her  making  up  titles  by  service,  is  the  mere  form  of  getting  into 
the  right  of  possession  of  aa  estate.  She  is  not  heir  at  law,  but  of  entail,  not  alioqvi 
tuccesgura  as  heir  at  law ;  and  therefore  it  cannot  be  incumbent  on  her  to  ocdlate  such 
estate;  and  besides  being  disabled  from  collating  by  the  settlement  1743,  it  is  imr 
possible  that  rule  can  apply  to  her,  or  her  right  as  nearest  of  kin  on  that  account  be 
impaired. 

IV.  That  her  uncle  having  continued  the  settlement  1743  ia  force,  which  he  had 
full  power  to  alter,  must  be  presumed  to  have  consented  to  this  deed,  equally  as  if 
he  had  executed  it  himself ;  in  which  last  case  it  was  admitted  there  would  have  been 
no  preeeptio  hereditatig,  nor  any  room  for  collation. 

On  the  part  of  the  appellaats  in  tlie  original,  who  were  consequently  respondents 
in  the  cross  appeal,  the  following  reasons  were  assigned  (W.  Grant,  W.  Tait)  : 

(Upon  th«  original  appeaZ)  : 

I.  Because  under  all  tlie  circumstances,  the  right  to,  aad  distribution  of,  the  per- 
sonal estete  of  the  late  David  Scott,  must  be  regulated  by  the  law  of  Scotland,  to 
which  country  he  is  to  be  held  as  having  belonged  at  his  death :  and  therefore,  though 
tlie  courts  of  England  were  necessarily  resorted  to  in  order  to  make  a  title  for  the  re- 
covery and  receipt  of  his  efifects,  that,  and  even,  the  respondent  Henrietta's  actually 
taking  a  share  as  entitled  by  tlie  law  of  England,  makes  no  difference  on  the  sub- 
stantial righto  of  the  parties;  and  she  is  under  every  oUigation,  which  would  have 
attached  on  her  if  the  effects  had  been  in  every  sense  situated  in  Scotland,  or  the 
deceased  literally  domiciled  there. 

_  II.  Because,  even  if  tlie  deceased  should  be  accounted  as  domiciled  in  England, 
and  his  personal  esteto  there  distributable  according  to  the  rules  of  the  law  of  Eng- 
land, the  respondent  Henrietta,  by  taking  the  real  estate  in  Scotland,  has  subjected 
herself  to  all  tlie  obligations  which  are  consequential  by  the  law  of  the  latter  country, 
one  of  which  is,  either  to  refrain  from  touching  the  personal  estate  to  the  prejudice 
of  Ihe  other  next  of  kin,  or  to  collate  the  real ;  and  when  the  law  is  sought  to  be  applied 
in  Scotland  against  her  and  an  estate  subject  to  the  jurisdiction  of  the  courts  of 
Scotland,  it  can  have  no  influence  that  the  adti  was  done  in  a  country  where  such 
obligation  is  unknown,  or  where  the  same  consequences  do  not  follow  as  to  real  estates 
situated  in  that  country. 

(Upon  the  erosg  oppeaT)  : 

Because  it  is  established  in  the  law  of  Scotland,  that  one  cannot  take  real  estate  as 
heir,  and  at  the  same  time  claim  a  share  of  the  personal  estate,  if  there  are  persons 
in  the  same  d^ree  of  kindred  to  the  ancestor,  without  collating  the  real  estate ;  and 
there  is  nei-[666]-ther  reason  nor  authority  for  the  respondent's  propositimi,  that  the 
rule  does  not  apply  to  those  who  succeed  collaterally ;  and  as  little  for  the  argument. 
that  her  case  forms  another  exception,  because  she  does  not  teke  as  heir  of  line,  or 
ab  intestato,  by  the  act  of  the  law,  but  by  virtue  of  a  special  destination,  in  the 
character  of  heir  of  provision.  In  fact,  she  does  take  ab  vntegtalo,  the  late  Mr.  Scott, 
though  he  had  it  in  his  power,  having  made  no  will  or  disposition  of  his  estate,  bat 
Buffered  it  to  go  agreeably  to  the  former  liimitstions.  But^  at  any  rate,  an  heir  of 
provision  is  as  much  barred  from  interfering  with  the  executry  or  personal  estata 
or,  if  he  does  interfere,  is  as  much  liaUe  to  collate  as  an  heir  of  line,  in  competitioo 
with  those  who  do  not  stand  in  the  relation  of  heirs  to  the  deceased.     The  heir,  bov- 
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e«<er  he  comes  br  that  cfawacter.  is.  as  Buek.  burcd  front  tekin^  that  of  an  «a«t.-ut«c  oar 
penoaal  reprmHitatiTe.  if  there  be  another  equal  in  blood  or  d«gr««v  vho  ia  not  an 
heir :  and  he  has  no  way  of  •unuoanun^  that  bar.  but  br  diTeeunjiT  himself  of  the 
first  character  br  c<^ation :  it  ia  a  pririle^fe  which  he  luar  eaerc-iae  or  not  at  hi* 
pleunreL  bat.  till  he  e>nrciaea  it.  he  is  an  absolute  stranger  to  the  moreable  aueosasion. 
BcT  after  hearing  counsel  it  was  ordbrw  and  iOMriH^sik.  That  the  original  appeal 
be  dismissed,  and  that  [so  much  of]  the  intM-Ioouton  [as  is]  complained  of  by  the 
croes  appeal  be  rerersed :  And  it  is  dbculrkd.  That  the  said  Henrietta  Scott  ia  en- 
titled to  daim  her  distributire  share  in  the  whole  pereonal  estate  vi  her  said  unole 
Darid  Scott  of  Scotstarret.  in  Scotland,  without  collating  his  heritable  estate  to  which 
she  succeeded  as  heir,  insomuch  as  she  daims  the  said  share  of  the  said  perwmal 
estate  by  the  law  of  Entfland.'wbert  tflB  Mitt  liif  Ifl  UM  Tiit  aBmmrafn^&tlino  (SThia 
;geatl>._    (See  MSS.  Jour,  tub  aiito  IVttii.) 

APPENDIX. 
No.  I. 

[See  the  note  a*  the  head  of  the  prteedinff  roito.] 

[1  Scots  R.  R.  636.     S.  C.  2  Bos.  and  P.  229  n.     See Vopp  y.  Wood,  1865,  4  Pe  G. 
J.  and  S.  616 :   Ind.  Act  No.  X.  of  1865.  sa.  10.  11.] 

In  the  case  of  Bruce  r.  Bruce,  April  15th,  1790,  it  was  determined  that  the  effect* 
of  a  Scotsman  dying  in  India,  whwe  he  had  been  some  years  iu  th»  laeryioe  of  the 
English  East  India  company,  (whiolt  efiects  were,  at  the  tiute  of  his  deatli.  part  iu 
India,  part  in  England,  and  part  on  the  sea ;  ttiis  latter  part  uousistiug  of  hills  on  Ute 
East  India  company),  were  distributable  according  to  tlie  law  of  England ;  tliough 
the  intestate  had  at  times  signified  an  intention  of  returning  tu  SouUiuid.  and  Itad 
appointed  attorniee  in  Scotland,  to  whom  he  had  remitted  tlie  above  bills.  The 
question,  what  shall  be  considered  as  tlie  domicil  of  the  party,  is  iu  all  oases  ratlier  a 
question  of  fact  than  of  law. 

It  was  decided  under  all  the  oirciimstances  of  this  case,  both  tliat  tlie  domicil  of  Ute 
deceased  intestate  wa«  in  the  English  dominions,  [667]  and  that  his  re*  titat  f>t«nmt 
in  England  also ;  the  determination  of  tlie  court  of  Session,  and  afterwards  of  ttie 
House  of  Lords,  was  therefore  in  favour  of  a  relation  of  tlte  half  blood,  who  was  entitled 
by  the  law  of  England,  but  excluded  by  the  law  of  Scotland ;  but  tlie  preference  uf  tlie 
lex  domicilii  to  the  lex  rei  sitae  was  not  necessarily  in  issue.  The  following  were  tlte 
reasons  assigned  (J.  Scott,  W.  Alexander),  in  tlie  case  of  tlie  appellants  (tlte  relations 
of  the  whole  blood),  for  reversing  the  interlocutors  of  tlte  lord  ordinary  and  oourt  of 
session. 

I.  Because  tlie  lex  domicilii  ereditoris,  and  not  tlte  lex  ret  litae,  ought  to  govern 
the  distribution.  The  principle  upon  which  tlte  court  below  has  proceeded,  ia  not 
established  in  the  law  of  Scotland,  is  contrary  to  tlte  practice  of  all  nations,  and  must 
introduce  great  litigation  and  confusion. 

When  the  authorities  of  the  Scots  law  are  examined,  it  will  be  found  tliat  tlte  only 
l^islative  declaration  which  has  any  relation  to  the  subject,  is  in  favour  of  tlte  lem 
domicilii ;  that  the  decisions  of  the  court,  and  tlte  opinions  of  the  institutional  writers, 
contradict  each  other,  and  that  no  judgement  has  ever,  been  pronounced  upon  this 
question  in  the  last  resort:  so  that  your  lordships  are  still  at  liberty  to  give  autitority 
to  that  class  of  cases,  and  to  those  opinions  most  consistent  wtih  the  praotioe  of  otlier 
nations,  policy,  and  convenience. 

The  oldest  authority  is  an  act  of  parliament  made  in  1426,  which  is  iu  tliese  words. 
"  Item  eodem  die  rex  ex  deliberatione  trvum  ttattmm  in  parliamerUo  congrregfotortwi' 
decrevit  quod  eautae  ornnium  mereatorum  et  vneolarum  regni  Scotiae  in  Zelandia 
Flandria  vel  alibi  extra  regnvm  deeedentium  qui  te  causa  msrchancU§arum  tuariMn 
peregrinationis,  vel  aliqua  quacunque  eauta  (dimimodu  eatua  nan  morandi  extra 
re^numj  ge  transttderunt  debent  traetari  coram  imi  ordinarUt  infra  regnunt  a 
quibus  sua  testam^nta  eonfirmemtur  non  obstante  quod  quaedam  ex  bonis  hujusnuidi 
deeedentium  tempore  sui  obitus  fuerwnt  in  Anglia  vel  in  partibus  transmarinis." 
It  is  fair  to  presume  that  the  purpose  of  the  legislature,  in  enacting  that  these  causes 
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should  be  detecrmined  bj  the  judges  of  the  lajid,  waa,  to  have  tiiem  deteinnined  hj  the 
law  of  the  land.  In  thai  view,  and  as  there  Ib  the  cloeeet  analogy  between  teetamentaiy 
causes  and  intestacies,  the  appellants  apprehend  that  this  act  amounts  to  a  legislative 
declaration  in  favour  of  the  principle  for  whidi  they  now  contend :  for  it  directs  that 
the  effects  of  Scotsmen  shall  be  governed  by  the  law  of  Scotland  where^M'  they  are 
situated. 

The  earliest  case  cited  is  that  of  Henderson's  bairns  (children),  reported  in  Durie, 
fol.  88.  Colcnel  Henderson  was  killed  at  the  siege  of  Bergenopzoom,  and  by  his  wiil 
he  bequeathed  his  money  to  his  children  equally.  The  whole  money  was  l»it  out  on 
heritable  securities,  and  therefore  the  bequest  was  a  bequest  of  real  estate.  The  j  udg<»- 
ment  of  the  court  was,  "  That  none  of  the  children  but  the  heir  who  was  entitled  by  the 
law  of  Scotland  could  recover  these  bonds."  And  the  opinion  is  stated  thus :  "  Neither 
could  any  other  country  law  have  place  in  Scotland,  for  any  [568]  thing  being  within 
Scotland  but  the  proper  law  of  the  country  itself." 

The  next  case  in  order  of  time  is,  Melviil  v.  Drwnmond,  Durie,  foL  723.  It  was  c 
suit  by  the  widow  of  a  testator,  claiming  a  heritable  bond  as  a  legacy  from  him.  The 
court  decreed  against  the  widow.  The  opinion  stated  is  in  these  words :  "  Bona  tarn 
mobilia  qitaen  ianmohiUa  regulantur  juxta  leges  reffni  et  loci  in  quo  bona  ea  jacent  ct 
tita  swnt." 

Both  these  cases  are  very  loosely  stated  in  the  rerports.  The  point  determined, 
however,  relating  to  real  estates,  has  nothing  to  do  witJi  this  question.  And  even  the 
opinion,  which  at  first  sight  appears  in  favour  of  iha  respondent,  contains  a  principle 
very  different  from  that  now  adopted  by  the  court :  for  the  local  situation  to  which  the 
words  of  the  book  refer,  is  the  local  situation  at  the  time  of  the  suit.  Their  idea  was, 
that  when  any  thing  came  within  their  jurisdiction,  their  jurisprudence  also  attached 
upon  it,  and  they  might  entertain  a  reasonable  hope  that,  by  adhering  to  this  prin- 
ciple, there  would  be  no  necessity  of  determining  upon  foreign  laws  at  all.  If  this 
was  the  principle,  the  cases  can  never  be  argued  for  the  respondent^  but,  if  they  have 
any  weight,  are  in  favour  of  the  appellant,  because  the  property  is  within  the  Scots 
jurisdiction ;  and  it  is  also  evident  that  by  misapplying  this  principle,  (that  is)  by 
applying  it  to  the  locality  at  the  death  of  the  intestate,  the  court  has  introduced,  in  a 
tenfold  d^ree,  the  mischiefs  which  their  predecessors  meant  to  avoid. 

The  next  case  cited  is  Shaw  v.  Lewint,  1  Stair's  Decisions,  fol.  252.  Shaw,  resident 
in  London,  made  a  nuncupative  will,  which  was  proved  in  the  English  ecclesiastical 
court  It  was  argued  in  favour  of  the  will,  "  that  the  former  determinations  did  not 
affect  this  question.  They  indeed  ascertained  that  no  real  estate  in  Scotland  could 
pass  by  devise,  although  the  will  were  made  in  a  country  in  which  real  estate  might  be 
devised :  that  in  this  case  the  question  was  rather  upon  the  form  and  solemnity,  which 
ought  always  to  be  according  to  the  law  of  the  country  wheire  the  act  is  done :  that 
instruments  made  in  France  or  Holland  before  one  notary  were  enforced  in  Scotland, 
though  if  made  in  Scotland  they  must  have  had  the  signature  of  the  party,  and  two 
witnesses,  or  have  been  made  before  two  notaries  and  four  witnesses,"  the  court  found, 
"  that  this  was  not  a  question  upon  the  manner  of  probation,  in  which  case  they  would 
have  followed  the  law  of  the  place:  but  they  said  that  the  question  was  upon  the 
essentials  of  a  right,  and  therefore  that  the  solemnity  of  writing  not  being  interposed, 
it  was  null  in  mbstantialibtu."  The  learned  judges  of  that  day  were  it  seems  of 
opinion  that  a  question,  whether  a  man's  last  will  might  be  proved  by  parole,  or  must 
be  proved  by  written  evidence?  was  not  a  question  upon  the  manner  of  probation. 
So  far  as  this  case  is  an  authority,  the  appellants  admit  that  is  against  them,  for  there 
is  the  closest  analogy  between  intestacies  and  testamentary  cases. 

[569]  The  next  case  is  Brown  and  Dvuff  v.  Bizet,  1  Stair's  Decisions,  fol.  398.  and 
Dirleton's  Decisions,  fol.  10.  The  report  in  Dirleton  is  only  a  short  note  of  the  point 
determined ;  but  in  Stair  the  facts  and  interlocutor  are  stated  at  large.  Brown  was 
the  widow,  and  Duff  the  only  child  of  Andrew  Duff,  a  merchant,  who  resided  and  died 
in  Poland.  They  sued  Bizet,  a  debtor  of  Andrew  Duff's  estate,  without  having  con- 
firmed, as  it  is  called  in  the  Scots  ecclesiastical  court;  and  the  question  was,  whether 
without  confirmation  they  could  maintain  the  action  ?  The  argument  in  their  favour 
was,  that  they  were  entitled  by  the  laws  of  Poland,  where  Andrew  Duff  resided  before 
his  death,  animo  morandi;  and  then  they  cited  the  old  act  of  parliament  above 
mentioned.     The  reporter  thus  states  the  interlocutor:  "the  lords  found  that  tii» 
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teBtament  behoved  to  be  confirmed  bj  the  commiasaries  of  Edinburgh ;  for,  having 
considered  the  cdd  act  of  parliament,  they  found  that  the  point  then  ordered  was  to 
which  judicatures  the  merchants  going  abroad  to  trade  should  be  liable,  and  that  such 
as  went  abroad  not  animo  rvmanendi^  should  be  subject  to  the  jurisdiction  of  that  place 
where  their  testament  should  be  confirmed  (via.  where  they  had  their  domicile),  but 
those  that  went  out  of  the  country  to  remain  are  excepteid :  but  nothing  expressed 
where  their  testament  should  be  confirmed."  And  therefore  they  found  that  the 
plaintiffs  oould  not  sue  without  eonfirmation.  The  point  determined  is  immaterial  to 
this  question,  although  it  has  been  often  cited  as  in  favour  of  the  other  side.  It 
would  be  the  same  thing  here,  where  no  man  can  sue  without  probate  or  adminis- 
tration. But  what  is  remarkable  in  the  case  is,  that  the  judges  recognise  the  old  act 
of  parliament,  and  seem  to  admit  that  it  would  govern  a  question  upon  the  equitable 
ri^t,  though  it  could  not  govern  the  question  upon  the  legal  authority  to  sue. 

The  next  case  cited  is  Brown  ▼.  Brown,  reported  in  lord  Kilkerran,  voee  Foreign, 
foL  199. — and  in  Falconer,  fol.  11. — Both  these  authors  agree  exactly  in  their  report 
The  facts  of  this  case  are  stated  more  minutely,  the  arguments  of  the  counsel  and  the 
opinion  of  the  court  more  largdy,  than  in  any  of  the  former,  and  it  is  the  first  direct 
determination  upon  the  present  question.  The  facts  are  these :  Captain  Brown  of  the 
Royal  Soots  died  at  Edinburgh  intestate,  having  some  Irisli  debentures  and  notes  and 
bonds,  which  he  had  acquired  while  he  was  with  his  regiment  in  Ireland.  The  parties 
in  the  cause  ww«  Thomas  Brown,  nephew  of  the  intestate  and  the  son  of  a  deceased 
brother,  claiming  a  proportion  of  these  Irish  debentures  jure  rfftresentationit,  by  the 
law  of  Ireland,  and  John  Brown,  the  only  surviving  brother,  who  claimed  the  whole 
by  the  law  of  Scotland :  and  the  question  was,  whether  the  lex  rei  »itae,  or  the  lex 
domicilii,  should  govern  the  distribution  of  that  particular  part  of  the  intestate's 
estate?  The  question  came  first  before  the  commissary,  where  it  was  determined, 
"  that  captain  Brown,  being  originally  a  Scotsman,  and  never  having  a  fixed  domicile 
elsewhere,  and  Ihe  property  in  question  being  of  a  personal  and  moveable  nature,  that 
the  distribution  was  to  be  r^ulated  by  the  law  of  [670]  Scotland."  Afterwards  the 
question  came  before  the  lords  of  session  upon  a  biU  of  advocation.  In  the  argument 
the  former  cases  were  cited  and  consideried,  and  it  was  agreed,  that  being  mostly 
upon  heritable  estate  they  did  not  bind  the  principal  case ;  and  the  court  refused  the 
bill  of  advocation.  Falconer  adds,  "  That  the  lords  agreed  that  this  case  was  to  be 
determined  by  the  law  of  nations,  and  by  it  the  domicile  of  the  creditor  to  be  rule." 
When  your  lordships  turn  to  this  case,  and  observe  how  both  the  reporters  agree  in 
every  circumstance,  and  how  fully  and  distinctly  the  facts  and  the  argument  are 
stated,  you  will  not  doubt  the  accuracy  of  the  report. 

The  next  case  cited  is  Morriton  and  other*  v.  t)ie  earl  of  Sutherland,  reported  in 
lord  Kilkerran,  in  fol.  209.  The  respondent  will  rely  upon  this  case,  not  upon 
account  of  the  point  decided,  but  upon  account  of  an  opinion  said  by  the  reporter  to 
have  been  entertained  by  the  court.  The  case  itself  was  this :  upon  a  commission  of 
lunacy  in  England,  Morrison  was  found  lunatic,  and  a  committee  appointed:  that 
committee  instituted  a  suit  in  Scotland,  by  attorney,  against  the  earl  of  Sutherland 
upon  a  bond.  The  cause  came  before  the  court  of  session,  and  they  seemed  to  be  of 
opinion,  that  the  commission  of  lunacy  had  no  effect  in  Scotland,  and  the  committee 
no  right  to  sue.  This  was  represented  to  the  lord  chancellor  Hardwicke,  and  to 
obviate  the  difficulty,  he  directed  access  to  be  given  to  the  lunatic,  who  thereupon 
signed  a  letter  of  attorney  reciting  the  facts,  and,  among  others,  the  commission  in 
England,  and  authorising  the  same  attorney  to  sue.  The  cause  came  a  second  time 
before  the  court  of  session,  who  decided  against  the  plaintiffs :  holding  first  that  the 
attorney  .-ould  not  maintain  the  action  in  the  name  of  the  committee,  because  the 
commission  passed  no  right  in  Scotland ;  and  secondly,  that  he  could  not  maintain 
the  action  in  the  name  of  the  lunatic,  because  the  authority  recited  the  lunacy,  and 
therefore  was  fdo  de  se.  So  that  the  court  held  that  Mr.  Morrison  could  not  sue 
because  he  was  a  lunatic ;  and  at  the  same  instant  decreed,  that  the  committee  could 
not  sue,  because  he  was  not  a  lunatic.  So  far  the  case  bears  very  little  upon  the  pre- 
sent question.  But  the  reporter  adds,  "  Some  other  points  were  spoke  to,  though 
they  could  receive  no  judgement.  Concerning  real  estates  all  lawyers  arc  agreed, 
that  they  can  only  be  governed  by  the  law  of  the  country  where  they  are  situated : 
but  as  to  moveables,  lawyers  are  not  agreed.     Some  hold  that  wherever  tliey  are 
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situated  they  are  to  be  held  as  in  loco  domicilii  of  the  creditor,  and  nomina  debitorun 
habenfur  loco  mobilium.  Others  hold,  that  even  moveables  are  to  be  governed 
secundum  leges  loci  where  thej  are  situated.  And  to  this  last  opinion  the  court 
seemed  to  lean,  though  verj  different  from  the  judgouent  given  between  the  repre- 
sentatives of  Brown  of  Braid,  supret,  28th  November  1744."  This  is  certainly  a 
very  slender  authority,  even  as  it  stands  in  the  Scots  reporter,  for  the  utmost 
stated  is,  that  lawyers  doubt,  and  that  the  court  seemed  to  lean;  but  when  your 
lordships  are  informed  what  passed  afterwards,  it  will  appear  to  be  an  authority 
[571]  on  the  other  side,  so  far  as  it  is  an  authority  at  all.  The  cause  came  afterwsrdi 
before  your  lordships,  when  the  judgement  was  reversed.  It  appears  from  tlie  report 
of  the  case  of  Thorn  and  Watkins,  2  Yez.  37.  that  there  was  also  in  your  lord^ips 
house  some  conversation  upon  this  point.  Lord  Hardwicke  giving  his  opiniop  in 
that  cause,  on  this  very  question  in  favour  of  the  lex  domietlii,  is  represented  by 
the  reporter  as  expressing  himself  in  the  following  words :  "  The  reason  is,  that  aU 
debts  follow  the  person,  not  of  the  debtor  in  respect  of  the  right  of  property,  but  of 
the  creditor  to  whom  du&  Therefore,  in  the  case  of  a  freeman  of  London,  debts  doe 
to  him  any  where  are  distributable  according  to  the  custom  (otherwise  it  would  be 
most  mischievous  if  they  were  to  follow  the  person  of  the  debtor) ;  and  of  that  opinion 
I  was  in  Ptpon  and  Pipon.  This  also  came  in  question  in  the  house  of  lords  bUely  m 
a  case  arising  on  the  Iwnacy  of  Mr.  Morrison;  for  there  the  question  was,  whether 
the  rule  would  be  the  same  in  the  courts  of  SeoUcmdi  and  the  opinion  was,  that  it 
wouid  be  the  same."  So  that  in  the  very  case  of  Morrison,  lord  Hardwicke,  sitting 
in  the  court  of  appeal  as  a  judge  of  the  Scots  law,  gave  a  decided  opinion  upon  this 
question  in  favour  of  the  argument  maintained  by  the  appellants. 

The  next  case  is  Mortimer  v.  Lorimer,  in  February  1770.  This  case  is  not  to  be 
found  in  any  book  of  authority,  except  in  a  note  in  the  1773  edition  of  Mr.  Erskine's 
Institutes,  fol.  601.  and  there  it  is  stated  very  generally.  The  note  is  in  the  following 
words:  "  In  the  question  about  the  succession  of  William  Lorimer,  a  Scotsman,  who 
had  passed  the  greatest  part  of  his  life  in  Scotland,  but  for  some  years  before  his 
death  had  resided  chiefly  in  England,  though  sometimes  in  Scotland,  and  died  at 
sea  in  a  voyage  to  Italy,  whither  he  was  going  for  his  health ;  the  lords  found  that 
his  succession  must  be  regulated  by  the  law  of  Scotland."  Although  it  is  very 
apparent  upon  what  grounds  Uie  author  of  this  note  understood  the  court  to  have  pro- 
ceeded, yei  the  note  itself  is  too  general  and  too  loose  to  have  such  rdiauce  placed 
upon  it.  But  in  the  memorials  presented  to  the  court  of  session  in  tlie  subsequent 
cases,  where  Mortimer  v.  Lorimer  is  considered  as  an  authority,  the  words  of  the 
interlocutor  itself  are  stated  from  the  record,  and  they  are  these :  "  In  respect  the 
testator  William  Lorimer  was  a  Scotsman,  who  had  passed  the  greatest  part  of  his 
life  in  Scotland,  and  thereafter  had  resided  some  time  in  England,  and  at  other  times 
in  Scotland,  and  after  making  his  will  left  Britain  in  order  to  reside  sometime  in 
Italy,  but  died  at  sea  in  his  voyage  thither ;  finds,  that  his  succession,  in  so  far  as  not 
regulated  by  the  will,  must  be  regulated  by  the  law  of  Scotland :  therefore,"  etc 
Now  wherever  the  property  was  situated  at  the  death  of  Lorimer,  the  case  is  a  dis- 
tinct authority  for  the  appellants.  For  even  supposing  it  to  have  been  found  in 
Scotland,  as  the  court  in  pronouncing  the  judgement  did  not  rdy  upon  that  circum- 
stance, but  relying  on  circumstances  of  citizenship,  in  effect  excluded  it,  it  follows 
that  this  case  is  an  explicit  declaration  in  favour  of  the  lex  domicilii. 

The  two  next  t»isee  were  determined  upon  the  same  day,  the  13th  of  January  1778, 
and  are  to  be  found  in  the  Faculty  Collection  of  [672]  that  year  under  the  names  of 
Davidson  v.  Elcherson ;  and,  Henderson  v.  Maclean;  the  case  of  Davidson  v.  Elehertan 
wag  as  follows:  William  Murray  resided  at  Hamburgh,  and  died  there.  Marion 
Elcherson  his  mother  claimed  the  effects,  as  entitled  by  the  laws  of  that  country.  "Oie 
next  of  kin  by  the  law  of  Scotland  confirmed  in  the  commissary  court  of  Edinburgh, 
and  assigned  their  right  to  Davidson.  One  Parish  a  merchant  at  Hamburgh  had 
possession  of  the  greatest  part  of  his  effects,  among  which  were  £300  Scots  bank 
notes.  Parish  brought  that  species  of  suit  which  is  called  a  multiplepoinding.  In 
the  suit  the  question  of  right  between  Davidson  claiming  by  the  law  of  Scotland,  and 
Elcherson  claiming  by  the  law  of  Hamburgh,  was  argued.  "  The  court  found  that  the 
distribution  of  moveables  in  this  case  must  be  r^ulated  by  the  laws  of  Hsmbur^ 
where  the  moveables  are  and  were  situated  at  the  death  of  Murray ;  that  no  action 
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for  such  distribution  lies,  or  is  competent  before  this  court;  tnerefore  di<<)ni88e8  the 
process  of  multiplepoinding,  and  competition  relative  thereto." 

Captain  Maclean  s  Scotsman  and  engineer  in  the  service  of  the  India  company 
was  mortally  wounded  in  the  trenches  at  the  siege  of  Tingarioote  in  the  Mogul 
country.  On  the  morning  of  that  day,  aware  of  the  danger  to  which  he  was  to  be 
exposed,  he  wrote  his  will  in  his  pocket  book  with  a  pencil,  by  which  lie  bequeathe<i  aU 
his  property  between  his  father,  brother,  and  sister.  As  soon  as  he  was  carried  out 
of  the  trenches  it  was  written  over  in  ink  and  signed  by  him ;  and  he  died  imme- 
diately after.  The  whole  of  his  property  consisted  of  debts  owing  to  him  by  officers 
upon  the  same  expedition.  A  woman  who  at  the  time  of  the  suit  was  the  wife  of  a 
horse-hirer  in  Haddington,  together  with  her  husband,  instituted  a  suit  to  have  her 
proportion  as  the  testator's  widow.  His  relations  resisted  the  claim,  the  more 
especially,  as  captain  Maclean  had  frequently  during  his  life,  at  l^e  time  he  was 
desiring  his  relations  to  educate  witii  care  a  natural  son  he  had  by  her,  always  desired 
them  to  have  no  connection  with  her.  The  supposed  widow,  however,  prevailed  in 
the  commissary  court,  established  her  marriage,  and  then  instituted  a  suit  in  the 
court  of  session  for  the  money.  But  the  court  of  session  rejected  her  demand,  and 
established  the  will. 

These  two  cases  certainly  shew  that  at  that  time  the  opinion  of  the  court  was  in 
favour  of  t^e  lex  loci. 

The  last  case  relied  on,  Morris  v.  Wright,  is  not  an  authority,  being  appealed,  and 
standing  now  in  your  lordstiips  paper. 

These  are  all  the  cases  that  have  been  cited  as  having  any  rdation  to  the  point; 
and  the  appellants  hope,  that  if  your  lordships  shall  not  tbink  the  weight  of  authority 
to  be  on  their  side,  at  least  you  will  be  of  opinion  that  the  cases  on  the  other  side  are 
neither  so  numerous  nor  so  powerful  as  to  decide  the  question. 

The  oldest  cases  which  had  any  relation  to  the  subject,  did  not  touch  the  principle 
contended  for  by  the  appellants,  except  perhaps  that  where  action  was  refused  on 
administration  granted  in  England  upon  a  nuncupative  will  made  there,  which  was 
not  approved  of  by  the  eminent  lawyers  of  the  time.  Sir  John  Neebet  of  Dirleton, 
[573]  in  his  treatise,  intitled,  Doubts  and  Questions,  states,  under  the  word  mobilia 
the  following  proposition :  "  Mobilia  tequunPur  eonditionem  pertonae  tive  dumini 
adea  ut  ejus  osaibut  adkaereant  cuitive  et  passive,  immobilia  autetn  coherent  terri- 
torio  ;"  and  sir  Jamea  Stuart  in  his  answer,  says,  "  If  mobUia  have  situm  seems  to  be 
an  improper  question,  it  is  more  proper  that  mobilia  segitwiitur  personam."  Two  of 
the  latest  and  most  acute  institutional  writers  lay  it  down,  "  That  the  gucceesior  of 
moveables  is  regulated,  not  by  the  law  of  the  country  in  which  they  locally  are,  but 
by  the  owners  patna  or  domicile,  whence  he  came,  and  whither  he  intends  to  return." 
Erskine,  b.  iii.  tit.  9.  sec.  4.     Lord  Kaim's  Principles  of  Equity,  b.  iii.  c.  8.  sec.  4. 

II.  All  the  foreign  jurists  agree  that  the  lex  domicilii  ought  to  govern  the  distri- 
bution, and  the  practice  of  surrounding  nations  coincides  with  that  opinion. 

In  Groiius  and  PuffendorfP  the  appellants  can  find  nothing  material  on  this  sub- 
ject; but  Vatell,  who  is  a  writer  of  great  reputation,  gives  a  distinct  opinion,  liv.  ii. 
cap.  8.  sec.  110.  "  Puisque  Festranger  dertievrre  citoyen  de  son  pais  et  membre  de  ta 
nation,  Us  biens  qu'il  de  loMse  en  mourant  dans  un  pals  etranger  doivent  natvrelle- 
ment  passer  d  eeux  qui  sont  heritier  suivant  les  loix  de  Vetat  dont  il  est  membre. 
Mais  eette  regie  generate  n'empeehe  point  que  les  bien  immeubles  ne  doivent  suivre 
les  dispositions  des  loix  du  pais  ou  ils  sont  situis." 

In  the  Corpus  Juris  there  is  nothing  upon  this  subject,  because  at  the  time  that 
code  was  collected,  and  promulgated,  the  empire,  which  contained  the  whole  civilized 
portion  of  the  globe,  was  governed  by  one  law.  But  all  the  civilians  are  explicit. 
Voet,  in  his  commentary,  lib.  38.  tit.  17.  sec.  34.  says,  "  Caeterum  oecasione 
variantium  circa  succesiionem  intestatum  statutorum.,  generaliter  observandum.  est, 
bona  defuncti  immobilia,  et  quae  juris  interpraetatione  pro  talibus  habentur,  deferri 
secundum  leges  loci  in  quo  sita  sunt;  etdeo  iU  tot  eenseri  debeant  diversa  patrimonia, 
ae  tot  hereditates,  quot  locis  diverso  jure  utentibus  immiohilia  existunt.  Mobilia 
vera  ex  lege  domicilii  ipsius  defuncti,  vel  quia  semper  dom,ino  presentia  esse  fin- 
guntur,  vel  ex  comitate  passim  usu  inter  gentes  recepta."  And  for  this  he  citea  a 
multitude  of  authorities.  See  also  Vinnius,  in  his  Select  Questions,  1.  ii.  c.  19.  Van 
Lewen  Censura  Forensis,  lib.  iii.  c.  12.  sec.  ult. 
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Upon  these  principles  the  English  law  is  established.  In  Pipon  and  Pipon,  Trin. 
1744,  in  Chan,  lord  Hardwioke  gave  a  clear  opinion  upon  this  question.  In  Bun 
and  Cole,  Privy  Council,  1  April  1762,  it  was  determined,  that  when  a  tesUtor 
resident  in  England  died,  the  judge  of  the  probate  in  the  plantations  was  bound  by 
probate  granted  here.  In  Tfwme  and  Watkifu,  October  30,  1750,  2  Vez.  fo.  35.  lord 
Hardwicke  determined  the  point.  And  lately  in  a  cause  of  Kiipatrict  v.  KUpatrick, 
lord  Kenyon,  when  master  of  the  rolls,  upon  the  same  principle  applied  the  law  of 
Scotland  to  money  in  court,  upon  the  master's  report,  stating  what  that  law  vac 
The  order  bears  date  27  July  1787.  (Mr.  Ambler,  MS.  cases,  fo.  25  of  his  book. 
Thome  v.  Watkins,  2  Vez.  35.  KUpatrick  v.  KUpatrick,  Rolls,  27  July  1787.  See 
more  fuUy  in  the  arguments  in  the  case  of  Hog  v.  Lathley.) 

[574]  So  also  the  Dutch  law. — Huber,  who  was  a  j  udge  of  the  supreme  court  of  Fries- 
land,  in  his  celebrated  book  called  Praelectiones  Juris  Civilis  et  Hodierni,  states  tlie 
law  of  his  country  thus,  part  1.  lib.  iii.  tit  13.  sec  219.  "  Non  potest  omitU  queitio 
frequent  in  foris  hodiemis,  a  juris  Romani  tamen  aliena  terminos;  quia  saepe  fU,  vt 
dtvertum  jus  succedendi  ab  intestaio  in  locis  ubi  defunctis  hdbuit  domicilium  tUque 
in  iis  loeis  ubi  bona  sita  sunt,  obtineat,  dubitattur,  secundum  atrius  loci  legu  n^ 
eessio  "^egendi  sit.  Communis  et  recta  sententia  est,  in  rebus  immobU&iu 
tervandum  esse  jus  loci  in  quo  bona  sunt  sita;  quia  cum  partem  ejusdem  territorit 
faeiant,  diversae  jurisdictiones  legihus  adfui  non  possunt;  verum  in  mobilibut  nM 
esse  causae  cur  alitid  quaan  jus  domicUH  seqvamur,  quia  res  mobUes  non  habent 
affectionem,  versus  territorium,  sed  ad  personam  patres  famUia*  duntcucat;  qui  aliud 
quam  quod  in  loco  domicilii  obtinebat  voluMse  videri  non  potest." — So  agair  ill 
part.  2.  lib.  1.  tit.  3.  sec.  16.  "  Nee  aliud  juris  erit  in  successionibus  ab  intestato;  ti 
defunctus  sit  pater  fcmvUias,  cujus  bona  in  diversis  locis  imperii  scita  sunt  quantum 
attinet  'id  %m,mohilia  servatur  jits  loci  in  quo  situs  eorum  est;  quodmobilia,  tervatw 
jus  quod  Ulis  loci  est,  ubi  testator  habuit  domicUitMn." 

This  appears  also  to  be  the  law  of  France.  Denisart  in  his  Collection  de  Juris- 
prudence, voce  Domicile,  sees.  3,  4.  "  Cest  le  domicUe  qui  regie  U  portage  del 
succession  mobUiaire;  aussi,  par  exemple,  si  un  particuiier  decede  ayant  son  domicik 
a  Paris  son  succession  mobiliaire  sera  reglSe  et  ctppartiendra  d  eeux  qui  la  eovtuiM 
de  Paris  appeUe  pour  etre  ses  heritiers." 

III.  If  the  lex  lod  be  established,  great  inconvenienciee  and  absurdities  will  foQow. 
By  the  law  of  Scotland  there  is  a  communio  bonorum  between  the  husband  and  wife. 
When  the  husband  dies,  the  wife  is  entitled  to  a  moiety  notwithstanding  any  will  be 
can  make,  but  during  the  coverture  he  has  the  management.  If  the  lex  led  be  the 
rule,  it  will  be  easy  without  varying  his  mode  of  life,  without  any  inconvenience  to 
himself,  to  disappoint  this  right  antirdy,  by  investing  his  money  in  government 
securities,  or  lending  it  to  persons  residing  in  England. 

If  the  lex  domicUii  is  to  be  the  guide,  as  a  man  can  have  but  one  chief  domicil, 
the  whole  inheritance  must  be  governed  in  all  cases  by  one  uniform  rule.  But  if  the 
lex  loci  is  to  be  the  guide,  then  the  court  may  be  required  in  the  distribution  of  the 
same  est^ate  to  inquire  into  the  different  laws  of  many  foreign  nations.  The  same 
circumstance  must  be  attended  with  great  inconvenience  to  families;  for  it  is  plain, 
that  to  apply  law  to  every  detached  portion  of  an  estate  is  to  multiply  the  sources  of 
litigation  in  an  infinite  degree. 

Again,  it  is  surdy  a  very  gross  absurdity,  that  while  a  man  himself  shall  be  resid- 
ing quietly  in  Scotland,  the  rule  to  govern  his  succession  shall  be  constantly  varying 
as  his  debtors,  without  his  participation,  shall  happen  to  pass  from  one  country  to 
another. 

In  what  manner  will  the  clashing  jurisdiction  of  the  two  countries  be  reconciled! 
If  a  Scotsman  has  money  in  the  funds  and  dies  [575]  intestate,  the  Scots  court  will 
apply  Uie  English  laws,  because  the  hooka  are  kept  at  the  Bank ;  and  the  Englisb 
courts  the  Scots  law,  because  the  intestate  was  a  Scotsman.  And  your  lordships,  if 
the  question  comes  by  appeal  from  Scotland,  must  determine  one  way ;  if  by  app**' 
from  the  court  of  chancery,  the  other,  respecting  the  very  same  property. 

All  these  inconveniencies  and  absurdities  will  be  avoided  by  eetaUishing  the  to 
domicilii;  for  then  one  rule  only  will  be  applied  to  the  whole  succession,  and  the 
same  rule  will  be  applied  in  every  country. 

IV.  Supposing  the  lex  loci  to  govern,  where  the  effects  are  situated  within  the 
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liinita  of  a  country ;  yet  where  the  effects  have  no  such  situation  the  lex  domicilii  must 
be  the  rule  from  necessity.  £6476  28.  3d.  of  major  Bruoe's  succession  were  bills  of 
exchange  drawn  by  the  company  in  India  upon  the  cmnp&ny  in  England,  and  at  the 
time  of  his  death  were  floating  upon  the  sea.  Now  whatever  may  be  the  rule  with 
respect  to  securities  that  are  not  negociable,  yet  negociaUe  securities  are  situate 
where  they  lie.  Thus  in  the  case  of  Davidson  and  Elcherson  the  court  held,  that 
notes  payable  by  the  bank  of  Scotland,  but  found  at  Hamburgh,  were  situated  at 
Hamburgh;  therefore  these  bills  of  exchange  not  being  within  tlie  local  jurisdiction 
of  any  nation,  recourse  must  from  necessity  be  had  to  the  lex  domieilii, 

y.  Major  Bruoe's  domicile  was  in  Scotland.  Domicile  is  a  word  of  a  very 
different  import  from  residence  or  habitation ;  ambassadors,  enyoys,  exiles,  reside,  or 
inhabit,  in  foreign  countries;  but  it  is  agreed  by  all  authors  that  they  remain 
domiciled  in  their  own.  The  same  instances  prove,  that  it  is  not  the  mere  length  of 
time  during  which  residence  abroad  continues,  which  constitutes  domicile;  for  how- 
ever long  a  person  in  any  of  those  characters  may  be  supposed  to  reside  abroad,  he 
"will  still  remain  domiciled  at  home. 

Your  lordships  have,  therefore,  to  fix  a  very  important  question,  uamdy,  what 
the  circumstances,  which  to  this  purpose,  exclusively,  constitute  the  domieilef  The 
appellants  submit  that  the  following  are  the  principles  by  which  every  case  of  this 
kind  must  be  determined :  1.  That  every  man  has  a  domicile  in  his  native  country 
tiU  he  acquire  another.  2.  That  he  can  acquire  another  only  by  establishing  himself 
there  cmimo  morandi. 

These  principles  are  stated  by  all  the  authors  of  greatest  reputation.  Vatell.  liv. 
1.  o.  19.  sec.  218.  "  Le  domicile  est  Vhdbitation  en  quelque  lieu  dan*  Vintention  d!y 
demeure  toujourt.  Un  homme  n'etablit  done  point  ion  domicile  quelque  part,  a 
mains  qu'il  «e  fosse  sufjUsament  eonnoitre,  soit  taeiteunent,  toit  par  une  declaration 
expresse  ton  intention  de  s'y  fixer."  And  again,  "  Le  domicile  ou  d?origine  est  celui 
qui  la  naissance  nous  donne  la  ou  notre  pere  a  le  sien  et  notu  tommes  causer  le  retenir 
font  que  nous  ne  Vahandanons  pat  pour  en  ehoitir  un  autre." 

The  same  principles  are  adopted  in  the  Soots  law.  The  old  act  of  parliament 
above  cited  of  1426,  subjects  to  the  Scots  jurisdiction  all  Scotsmen  abroad,  but  it 
expressly  excepts  those  who  were  there  [676]  omimo  morandi.  Mr.  Erskine,  in  the 
passage  above  cited,  lib.  3.  tit.  9.  sec.  4.  states  it  in  the  same  manner,  "  tine  cmvmo 
remanendi." 

Therefore,  when  there  is  actual  residence  abroad,  quo  animo  is  the  question ;  and 
tills,  in  the  nature  of  it,  is  a  question  of  fact  to  be  determined  upon  the  evidence. 
Now  in  this  case  nothing  is  left  to  presumption,  for  therie  is  the  most  direct  and 
positive  testimony  that  major  Bruce  was  not  abroad  animo  morandi. 

Objection  I.  The  first  circumstance  upon  which  the  interlocutor  fixes  as  con- 
stituting the  intestate's  domicile  in  India,  is,  "  That  he  had  not  fixed  the  time  of  his 
return." 

Answer.  This  circumstance  can  in  no  view  of  the  case  have  any  weight ;  for  if 
the  animus,  the  intention,  be  immiaterial,  then  it  must  be  so,  whether  fixed  to  a  par- 
ticular time  or  not.  On  the  other  hand,  if  the  intention  be  the  gist  of  the  case,  how 
can  it  be  varied  by  the  actual  retwm,  being  so  near  as  to  enable  the  party  to  fix  the 
time. 

Objection  II.  The  other  circumstance  which  the  interlocutor  states  to  constitute 
the  domicile  in  India  is,  "  That  major  Bruce  was  not  in  the  service  of  tlie  orown." 

Answer.  This  objection  supposes,  that  the  India  company  is  an  English  company 
as  opposed  to  a  Scots  company.  But  the  appellants  deny  the  premises.  They  submit 
that  the  India  company  is  a  British  company,  because  it  is  incorporated  by  a  charter 
from  the  British  crown,  derives  its  power  from  an  act  of  tlie  British  parliament,  and 
enjoys  a  monoply  in  Scotland  as  weU  as  in  England.  2dly.  If  tlie  premises  were 
true,  the  conclusion  would  not  foUow.  They  admit>  that  when  a  Briton  enters  into 
the  service  of  the  French  or  any  other  foreign  state,  an  irresistible  presumption  arises 
that  he  intends  to  abandon  his  original  domicile,  because  he  enters  into  engagements 
incompatible  with  his  original  allegiance.  But  they  deny  that  the  same  presumption 
arises  when  both  states  are  under  the  dominion  of  the  same  crown,  and  inseparably 
united. 

VI.  On  the  whole  the  appellants  concluded  by  contending  that  major  Bruce  was 
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hj  birth  a  Scotsman.  He  meant  to  return  to  Scotland  as  soon  ae  he  coiild.  He  truu- 
mitted  his  property  to  Scotland  as  fast  as  he  acquired  it.  AH  his  relations  &n 
inhabitants  of  that  country.  Every  circumstance  of  his  life  and  his  express  dedan- 
tions  prove,  that  he  looked  upon  himself  to  be  a  citizen  of  Scotland ;  and  therefore 
they  hoped  the  house  would  reverse  the  interlocutors  complained  of,  and  direct 
his  property  to  be  distributed  according  to  the  law  of  Scotland. 

[677]  APPENDIX. 

No.  II. 

[See  the  note  at  the  head  of  the  preceding  cote.] 
7th  May  1792. 

[1  Scots  R.R.  667.  Cf .  2  Scots  R.R.  182,  and  De  Nicols  v.  Curlier,  1900,  69  LJ.  Ol  109.] 

In  the  case  of  Hog  v.  Ixuhley,  7th  May  1792,  the  argument  on  this  question  of  the 
lex  domieilii  and  the  lex  loci  arose  from  two  interlocutors ;  one  of  the  lord  ordinuy, 
which  found  "  that  there  was  no  ground  for  dietinguiahing  between  Scots  and  English 
effects :  because  the  succession  U>  a  defunct's  effects  ought  to  be  regulated,  not  by  the 
different  laws  of  the  many  different  countries  in  which  these  may  happen  to  be  locallj 
situated  at  the  time  of  his  death,  but  by  the  law  of  the  domicile;  and  because  it  hsd 
been  in  several  cases  so  determined  in  England."  Another  interlocutor  of  the  whole 
court  of  session  found  expressly,  "  that  the  succession  to  the  personal  effects  of  tlie 
deceased,  wherever  situated,  must  be  regulated  by  the  lex  domieilii." 

.  The  appdlant  contended,  Imo,  that  by  the  more  modem  decisions  of  the  court  of 
session,  particularly  in  the  case  of  Lord  Banff ;  the  case  of  Larimer  against  Mortimer, 
decided  in  1770 ;  tie  case  of  Elchergton  against  Deauidton  in  1778  ;  and  the  case  of 
Morris  against  Wright  in  1785  ;  it  had  been  established  that  iho  succession  to  per- 
sonal estate  ab  intestato,  was  to  be  regulated  not  by  the  law  of  the  country  where  tlie 
defunct  had  his  domicile,  but  by  the  laws  of  the  different  countries  in  which  his  Mid 
personal  estate  happened  to  be  situated  at  the  time  of  his  death. 

2do,  That  whatever  might  be  the  rule  with  regard  to  succession  cUb  intestato,  the 
power  of  making  a  will  was  juris  gentium,  and  therefore  any  reetxaints  upon  the 
liberty  of  testing,  imposed  by  the  lex  domicilii,  must  be  confined  to  effects  over  which 
that  law  extends,  and  can  be  attended  with  no  consequence  in  other  countries  where 
no  such  restraints  prevail :  that  the  power  of  alienation  is  inherent  in  the  right  of 
every  proprietor;  and  as  a  testament  is  a  species  of  alienation,  so  one  who  can 
alienate  his  property  in  a  foreign  country,  notwithstanding  any  restraints  up«i 
alienation,  or  the  mode  of  alienation,  in  his  own,  must  be  equally  at  liberty  to  di* 
pose  of  it  by  testament,  whatever  limitations  may,  in  that  respect,  be  imposed  by  the 
law  of  his  domicile,  from  which  he  withdraws  his  effects,  by  the  very  act  of  placing 
them  elsewhere :  that  the  fiction  of  law  mentioned  by  some  foreign  writers,  «toi»K» 
nan  habent  situm,  vel  sequekun,  deserved  no  regard  ;  reality  was  alone  to  be  attended 
to ;  and  moveables  had,  in  truth,  a  local  situation :  the  same  was  likewise  the  caee  with 
nomina  debitorum;  the  proper  situs  whereof  was  the  place  of  the  debtor's  residence, 
as  there  only  the  [578]  subject  existed  upon  which  the  right  of  the  proprietor  waa  to 
operate ;  and  there  only  it  could  have  any  substantial  effects :  that  it  had  been  » 
peatedly  decided  that  the  right  to  a  deibb  due  in  Scotland,  does  not  veBt  ipso  jure  in 
the  assignees  under  an  English  commission  of  bankruptcy;  but  if  the  debt,  or  now*" 
debitoris,  was  understood  to  be  in  England,  and  if  the  tracsmiasion  of  the  right 
of  exaction  was  to  be  regulated  only  l^  the  law  of  the  creditor's  domicile,  the  direct 
contrary  would  follow,  and  the  aasigneee  would  have  a  complete  right  ipso  jure;  in 
like  manner  it  has  been  found,  that  the  assignation  of  a  debt  due  by  a  debtor  in 
Scotland,  is  not  complete  without  intimation,  whatever  be  the  law  of  the  creditor'a 
country ;'  which  is  inconsistent  with  the  respondent's  hypothesis.  Whether,  liiere- 
fore,  the  sitiu  of  debts  is  to  be  judged  of  by  the  rules  of  the  law  of  Scotland,  or  bf 
general  principles  derived  from  the  intrinsic  nature  and  reason  of  the  thing,  the 
conclusion  must  be  the  same,  that  the  debt  is  situated  where  it  must  be  recotend; 
that  is,  where  the  debtor  resides. 

There  were  also  two  other  arguments  merely  on  the  extent  and  operation  of  toe 
Scotch  law  of  legitim. 
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In  answer  to  these  pletis  the  respondents  contended,  Imo,  that  as  the  municipal 
regulations  of  different  states  are  frequently  at  variance  with  each  other,  the  ques- 
tion must  frequently  occur,  whether  the  law  of  one  country  or  of  another  ought 
to  be  tile  prevailing  rule ;  and  in  all  such  casee  recourse  must  be  had  to  the  law  of 
nations,  which  settles  the  duties  that  one  state  owes  to  another  in  their  mutual  inter- 
course, in  the  same  manner  as  the  law  of  nature,  when  applied  to  men  considered  in 
their  first  condition,  imposes  certain  duties  on  individuals.  In  oases  of  succession,  a 
distinction  has  been  universally  adopted  between  moveables  and  landed  property :  in 
every  country  of  modern  Europe  it  is  established,  that  the  succession  to  the  latter 
must  be  governed  l^  the  laws  of  the  state  in  which  it  is  situated ;  it  makes  a  part  of  the 
territory  of  such  state,  from  which  it  cannot  be  removed ;  but  moveables  being  fixed 
to  no  particular  place,  may  be  removed  at  will  from  one  kingdom  to  another ;  and  it 
often  happens,  in  the  course  of  modem  commerce,  that  moveables  of  immense  value, 
belonging  to  the  subjects  of  one  state,  are  lodged  wiliiin  the  territory  of  another, 
subject  however  to  be  withdrawn  at  the  pleasure  of  the  owners  j  hence  have  arisen 
those  celebrated  maxims  jnohUia  non  habent  tittiim,  and  mohilia  tequvnttir  personcun 
— ^the  plain  meaning  of  which  is  obviously  this,  that  nations  will  not  consider  the 
local  situation  of  moveaUes  in  any  question  concerning  them ;  eind  that  they  will 
dispose  of  the  moveable  property  within  tlieir  territory,  belonging  to  a  stranger,  in 
the  same  manner  as  if  it  were  with  him  in  his  own  country.  The  more  ancient  de- 
cisions'of  the  courts  of  law  in  Scotland  did  accordingly  embrace  the  same  system; 
even  as  recently  as  the  year  1744,  it  was  held  in  the  case  of  Brown  contra  Brown,  that 
the  succession  to  certain  debentures  and  promisHHy  notes  due  in  Ireland,  was  to  be 
r^ulated  by  the  law  of  Scotland,  where  the  defunct  had  his  domicile ;  and  although 
in  some  later  cases  tiie  court  [679]  had  adopted  a  different  opinion,  that  was  owing 
to  its  being  erroneously  taken  for  granted,  that  the  courts  in  England,  in  judging 
of  effecte  locally  situated  there,  proceeded  according  to  the  rules  of  the  law  of  England, 
without  any  r^ard  to  the  lex  domdeilii;  but  that  this  was  clearly  a  mistake,  the  court 
of  session  had  occasion  to  be  well  informed,  from  what  passed  upon  the  decision  of  a 
late  case  before  your  lordships,  Bruce  versus  Bruce,  from  the  decisions  of  the  English 
courts,  and  from  authorities  on  the  law  of  England. 

2do,  That  if  the  lex  domdeilii  must  regulate  the  course  of  succession  ah  iniettato, 
it  must  in  the  like  manner  regulate  every  question  with  regard  to  the  defunct's  power 
of  testing  upon  his  moveable  or  personal  estate  To  say  tiiat  a  will  is  furia  gentiv/m, 
and  being  protected  by  that  law,  must  be  good  all  tiie  world  over,  except  where  it  is  fet- 
tered by  municipal  restraints,  is  a  mere  fallacy.  The  sole  province  of  the  ju«  gentium, 
is  to  decide  upon  controversies  betwixt  one  state  and  another;  but  if  it  is  once  ad- 
mitted, that  the  domicile  of  a  defunct  is  the  circumstence  upon  which  such  contro- 
versies, with  regard  to  succession  to  personal  estate,  is  to  be  determined,  it  can  be  a 
matter  of  no  consequence  whether  the  defunct  has  made  a  will  or  not ;  for  by  the  very 
same  law  that  would  regulate  his  succession  ab  integtato;  every  question  relative  to 
his  power  of  testing  must  of  necessity  be  decided.  To  appeal  to  the  inherent  righte 
arising  from  propwty  cannot  avail  tiie  appelant ;  a  man  may  no  doubt  alienate  his 
property  of  whatever  kind,  provided  he  does  not  thereby  transgress  the  law  of  the 
country  where  it  is  situated ;  but  with  regard  to  hiq  power  of  testing,  he  must  of 
necessity  submit  to  the  law  of  that  country  of  which,  by  his  fixing  his  domicile  there, 
he  has  become  a  subject;  his  property,  wherever  situated,  is  in  effect  a  part  of  the 
total  property  of  that  country;  it  is  therefore  interested  in  the  distribution  thereof; 
and  of  course  every  restraint  which  ite  law  imposes  upon  the  facuUas  tcstandi,  must 
be  equally  binding  upon  him,  quoad  effects  locally  situated  without,  as  within  its  ter- 
ritory. It  is  presumed,  fictione  juris,  that  the  whc^e  of  his  personal  estate  is  with  the 
owner  in  his  own  country ;  and  it  is  a  necessary  consequence,  that  his  power  of  dis- 
posing of  it  by  will  must  depend  upon  the  law  of  that  country.  "  Sed  considerandum, 
quadam  fictione  juris,  seu  malis,  praesumptione,  hanc  de  mobilibus  determinationem 
conceptam-  niti :  cum,  enim  certo  stoibUique  liaee  situ  careemt,  nee  certo  sitU  cUligata 
loco;  sed  ad  arbitriium  domini  wndiquaque  in  domicilii  locum  revocari  facile  ae 
redxtei  possint,  et  maximum,  domino  plerwnque  commodum  adferre  soleami  cum,  ei 
sunt  praeientia;  visum  fint,  hanc  inde  eonjecturam  surgere,  quod  dominus  velle  cen- 
seaiur,  tU  Ulic  omnia  sua  sint  mobilia  out  saitem  esse  intelliganPur,  ubi  fortunarwm 
suarum  larem  summam,que  eonstituit,  id  est  in  loco  domicilii:   proinde  si  quid 
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domicilii  judex  congtituerit,  id  ad  mobilia,  vbieunqv«  tita,  non  alia  pertintbit 
ratione,  qiutm  quia  ilia  in  ipso  domicilii  loco  este  eondpivntur."  (Yoet  Tit  dt 
Statutis,  sec.  11.) 

And  these  answers  were  enlarged  upon,  and  enforced  by  the  following  reuou 
annexed  to  the  reapoudent's  case  in  the  House  of  Lords.  (R.  Dundas,  J.  Scott,  A. 
Wight,  W.  Adam,  J.  Clerk.) 

[580]  I.The  question,  whether  succession  to  personal  estate  ab  intestato,  must,  be 
governed  by  the  Laws  of  the  country,  where  the  defunct  wa«  domiciliated,  or  of  ^ 
the  different  countries,  where  his  funds  happen  locally  to  be  at  the  time  of  his  destiil 
is  a  question  juris  gentium,;  a  law,  though  not  consisting  of  positive  institutiong,  ytt 
recognized  in  every  civilized  state,  and  by  which  a  nation  is  considered  as  an  in- 
dividual, and  its  duties  to  other  nations,  and  its  conduct  towards  them  as  individoilt. 
are  pointed  out  and  directed.  In  every  case  where  a  doubt  arises,  whether  the  law 
of  one  country,  or  that  of  another,  ought  to  be  followed,  recourse  must  be  had  to  this 
jtu  gentium,  there  being  no  other  rule  of  decision.  But  once  this  point  ia  settled, 
the  case  becomes  strictly  municipal ;  and  what  is  the  law  of  nations,  becomes  of  neces- 
sity the  law  of  that  state  where  the  suit  is  instituted. 

A  distinction  ha«  been  made  in  every  country  of  modem  Europe,  in  csBes  of 
succession,  between  hona  immobiUcu,  and  bona  mobilia,  and  this  diatdnction  maket 
part  of  the  j««  gentium.  Landed  property  has  been  univejrsally  considered  ss  mort 
important ;  and  as  it  cannot  be  moved  from  one  country  to  another,  but  makes  a  part 
of  the  territory  of  the  state  in  which  it  is  situated,  the  owners  thereof  are  in  eSect 
citizens  of  that  state,  and  qua  such  bound  to  conform  to  its  laws,  the  rules  whereof 
must  govern  not  only  the  mode  of  transferring  the  land  from  one  to  another,  but  aiio 
the  course  of  succession.  Moveables  stand,  however,  in  a  different  predicament;  they 
are  fixed  to  no  particular  place,  but  may  be  removed  at  will  from  one  state  to  another. 
They  are  accordingly  held  sequi  personam  of  the  owner ;  and  the  very  same  principle 
upon  which  the  succession  to  landed  property  is  regulated  by  the  lex  loci  rei  titae, 
dictates  the  propriety  of  governing  the  succession  of  moveables  or  personal  estate, 
wheresoever  situated,  by  the  law  of  that  country  to  which  the  owner  properly  belong 
A  late  political  writer,  Dr.  Adam  Smith,  justly  observes,  that  the  wealth  of  a  state  is 
an  aggregate  of  the  wealth  of  all  the  individuals  in  it ;  and  in  like  maoner  it  is  laid 
down  by  the  writers  on  the  law  of  nations,  that  the  property  of  in- 
dividuals is  the  property  of  the  state,  and  the  sum  of  all  the  wealth 
of  individuals  is  the  total  wealth  of  the  state.  Hence  the  Goods  of  an  individual 
although  passing  into  a  foreign  country,  still  belong  to  the  state  of  which  he  is  a 
member ;  and  the  country,  where  they  accidentally  are  situated  at  the  time  of  hit 
death,  can  have  neither  right  nor  interest  to  regulate  the  succession.  "  Let  bitM 
d^ti/n,  particviier  ne  eetsent  pat  cPetre  a  lui,  parce  qu'il  te  trowve  en  pait  etnmgtr, 
et  Us  sont  encore  partie  de  la  totality  des  bient  de  sa  naiion.  Let  pretentiont  jw  I* 
seigneur  du  territoire  voudroU  former  tur  let  bient  d!wn,  etranger,  teroiemt  done 
igaiement  contraire  mue  droitt  du  proprietaire,  et  a  ceua:  de  la  nation  dont  il  ett 
membref  (Vatell,  liv.  2.  c.  8.  sec  109.  sec.  181.).  Hence  it  is  justly  held  by  the  law 
of  nations,  that  moveables  belonging  to  strangers  shall  be  equally  safe  both  to  the 
owners  and  to  their  country,  as  if  they  were  locally  situated  within  it,  and  must,  in 
respect  to  the  right  of  succession,  be  regulated  by  the  law  of  that  country,  ie.  the 
state  in  which  he  has  fixed  his  [581]  domicile;  or,  as  it  is  said  by  the  writera,  «4« 
sedem  fortunarum  figerit;  the  words  patria  and  domicUium  being  among  thete 
writers  convertible  terma 

This  rule  is  also  founded  on  other  just  and  wise  principles.  One  may  have  moveable 
property  in  a  number  of  different  countries,  each  of  whidx  may  entertain  different 
systems  of  distribution.  If,  therefore,  lex  loci  rei  sitae  were  to  govern  his  sucoeesicHi,  a 
separate  distribution  woiild  take  place  in  every  different  country  where  his  property 
happened  to  be  situated ;  and  as  no  man  can  be  supposed  acquainted  with  the  laws 
of  every  foreign  country,  he  would  be  uncertain  what  wa»  to  become  of  his  suceeasiM- 
Even  after  making  a  will,  he  could  not  know  what  effect  it  would  have,  as  ahuost  in 
every  country  there  are  restraints  upon  the  testaanenti  factio,  unknown  to  the  gener- 
ality of  the  subjects  of  other  states.  Nay,  what  is  still  worse,  a  debtor,  by  dianging 
his  former  residence,  and  fixing  his  domicile  in  another  country,  would  be  able  t» 
govern  the  succession  of  his  creditor,  without  his  own  knowledge. 
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The  lex  domieUH  has  accordingly  been  recognized  \rj  all  the  writers  on  the  law 
of  nations,  and  bj  the  civilians,  as  the  rule  hy  which  the  succession  to  bona  mobiUa, 
or  personal  eetate,  ought  to  be  regulated. 

This  rule  seemB  accordin^y  to  be  adopted  in  every  nation  in  Europe.  From 
several  of  the  Authorities  in  the  appendix,  it  appears  to  be  so  universally  tiiroughout 
the  Dutch,  Flemish,  and  German  Provinces.  The  law  of  France  is  also  the  same : 
"  Cest  le  domicile  gut  regie  le  portage  des  tueeetiiont  mohiUartt;  ainii  par  example, 
si  tm  parturulier  decede  ayant  ton  domieile  a  Parit,  ta  mtecetsion  mobiUare  $era 
regl€e  et  appartiendra  a  ceux,  qui  la  coutume  de  Ptirit  appelle  pour  etre  aet  heritiert." 
(Denisart  CoU.  de  Juris  Prud.  Voce  Domioilei,  aec.  3  and  4.) 

The  law  of  England  is  also  the  same :  in  the  case  of  Bum  v.  Coll,  Privy  Council, 
1st  April  1762,  it  was  determined,  that  when  a  testator  resident  in  England  died, 
the  judge  of  the  probate  in  the  plantations  was  bound  by  the  probate  granted  in 
England.  In  Pipon  v.  Pipon,  Trin.  1744,  in  Chancery,  it  was  decided,  that  succes- 
sion in  moveables  is  regulated  by  the  lex  domdcHii.  This  decision  is  referred  to  in 
the  case  of  Thome  v.  Watking,  which  was  decided  in  the  court  of  chancery  in  1750, 
and  is  collected  in  Veeey's  Reports,  voL  ii.  p.  35.  On  the  margin  of  the  report  there 
is  the  following  note,  which  is  a  sort  of  tiitle  or  rubric :  "  English  subject  residing  and- 
dying  here,  and  administration  here,  with  debts  or  Chotet  in  Action,  due  in  Scotland, 
distributable  as  the  rest  of  his  personal  estate.  So  if  in  odier  foreign  countries; 
debts  -foUow  the  person  of  the  creditor,  not  debtor.  (See  also  Hunter  v.  Pottg,  4  Term 
Rep.  K.  B.  182  :  Foubert  v.  Twst,  ante  vol.  I.  p.  129.  of  these  Parliament  cases.) 

That  the  same  rule  was  understood  to  prevail  in  Scotland,  till  an  erroneous  idea 
was  entertained  with  regard  to  the  practice  in  England,  is  equally  clear. 

Dirleton,  in  one  part  of  his  work  (and  p.  39.  Voce  Nwnina  debitorum),  throws 
out  a  doubt  upon  this  subject  in  the  following  words:  "  If  nomina  which  are  not  ret 
but  entia  rationit,  hare  situm;  when  the  debtor  is  in  Scotland  €uninio  [682]  r»- 
manendi,  and  the  debt  is  contracted  with  him  as  residing  there?  ratio  dubitandi, 
they  are  thought  and  called  a  personal  interest,  and  therefore  should  tequi  personam  : 
contra  they  are  rei  in  obligatione  et  potentia."  But  Sir  James  Stewart,  in  his 
answer,  speaks  decidedly  upon  the  subject:  "  Nomina  debitorum  are  not  accounted 
ret,  nor  yet  are  they  mere  entia  rationit,  but  in  plain  Scots  are  debts ;  and  whether 
they  have  tittmi,  or  not,  requires  a  distinction,  if  thie  iitu4  should  be  that  of  the 
debtor,  or  that  of  the  creditor ;  but  personal  deirts  are  thou^t  teqtii  pertonam  eredir 
torit;  yet  what  may  be  the  consequence,  when  the  debter  lives  in  one  kingdom  and 
the  creditor  in  another,  is  very  uncertain ;  but  cum,  sequitntur  personam  ereditorit, 
I  should  think,  that  wherever  the  creditor  either  transmits  or  forfeits  his  right,  it 
should  go  accordingly." 

Dirleton  repeats  the  same  doubt  again,  under  ihe  word  mobilia :  but,  in  the  same 
page,  he  states  it  not  as  a  doubt,  but  as  a  dear  proposition,  That,  "mobilia  seqwunfw 
conditionem  personae  sui  domini,  adeo  ut  ejus  ossibus  adherant  active  et  patrive; 
immobilia  autem  coherent  territorio:  "  And  Stewart,  in  his  answer  says,  "If 
mobilia  has  situm^  seems  to  be  an  improper  question ;  for  it  is  more  proper,  that 
mobilia  teqwuntur  personam.;  and  as  to  the  question,  if  an  Englishman  in  Scotland 
oould  make  a  nuncupative  testament,  as  to  moveables  in  Scotland,  to  me  it  is  without 
doubt,  and  that  even  a  Scotchman,  residing  and  dying  in  England,  may  also  make  a 
nuncupative  testament  reaching  hia  moveables.  But  in  our  law,  we  have  a  rule  as  to 
the  probation  by  witness,  limiting  the  same  to  £100  Scots,  which  being  a  rule  of 
judgement,  might  incline  our  judges  to  reject  a  nuncupative  testament,  though 
made  in  England.  The  court  of  session  seems  to  have  proceeded  upon  this  last-men- 
tioned circumstance,  in  denying  effect  to  English  nuncupative  testaments  in  Scot- 
land ;  as  indeed  it  is  a  general  rule  with  respect  to  process  and  execution,  as  wdl  as 
making  up  legal  titles  to  any  subject,  that  the  formel  of  ifce  country  where  the  pro- 
ceedings are  instituted,  must  be  observed." 

Mr.  Erskine's  authority  is  clear  and  express  upon  this  Subject  (I.  3.  T.  9.  sec.  4.) : 
"  Where  a  Scotchman  dies  abroad*  sine  cmiimo  remanendi,  the  l^al  succession  of  his 
moveable  estate  in  Scotland  must  descend  to  his  next  of  kin,  according  to  the  law 
of  Scotland ;  and  where  a  foreigner  dies  in  this  country,  tine  animo  remanendi,  the 
moveables  which  he  brought  with-  him  hither  ought  to  be  regulated,  not  by  the  law 
of  the  country  in  which  they  locally  were,  but  by  that  of  the  proprietor's  pattw  or 
domieile  whence  he  came,  and  whither  he  intends  again  to  return.  This  rule  is 
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founded  on  the  law  of  nations ;  and  the  reason  of  it  is  the  same  in  both  cases,  tint 
since  all  succession  ab  inUstato  is  grounded  on  the  presumed  will  of  the  d«ceacei 
the  e64».te  ought  to  descend  to  him,  whom  the  law  of  his  own  country  calls  to  tiw 
succession,  as  the  person  whom  it  presumes  to  be  most  favoured  by  the  deceased,  He 
Principles  of  Equity,  p.  279,  and  the  decision  there  quoted ;  Falc.  1.  NoTamber  2»th 
1744,  Brown ;  which  however  is  contrary  to  some  former  [583]  decisions,  though 
conformaUe  to  the  opinion  of  the  most  celebrated  civilians.  As  nomina  dtbitorwn. 
or  personal  debts,  are  moveable  in  the  strictest  sense,  their  succession  is  therefore 
descendible,  according  to  tlie  lex  •patriae  or  domicilii,  wherever  they  may  be  locallj 
situated  or  be  due." 

It  may  here,  in  passing,  be  observed.  That  Mr.  Erskine  speaks  rather  inaccurstdj. 
when  he  supposes  that  all  succession  ab  intettato  is  grounded  upon  the  presumed 
will  of  the  deceased ;  such  presumed  wUl  can  only  apply  to  the  part  of  a  man's  eststc, 
over  whidi  he  has  the  power  of  testing ;  and  the  preference  that  is  given  to  the  Iti 
domicilii,  does  not  arise  from  the  preiumpta  voluntat  of  the  deceased  concerning  the 
distribution  of  his  effects,  but  from  its  being  presumed,  that  he  wislied  to  have  them 
with  himself  in  the  place  of  his  domicile,  and  meant  to  collect  them  all  there. 

It  is  true,  that  in  some  cases  decided  since  that  of  Brown,  referred  to  in  the 
above  passage  of  Mr.  Erskine,  the  court  of  session  adopted  a  different  role;  but 
these  judgments  proceeded  altogether  upon  a  mistake  with  regard  to  the  practice 
in  England. 

Tlie  first  regarded  the  succession  to  personal  effects  situated  in  England,  that 
belonged  to  Alexander  lord  Banff,  who  died  at  Lisbon  in  November  1746,  without 
making  a  wilL  The  competitors  were,  an  aunt  by  the  father's  side,  who  was  neitof 
kin  according  to  the  law  of  Scotland,  and  three  brothers  uterine,  who  w«re  prefenhle 
by  the  law  of  England.  It  was  stated,  that  the  defunct's  principal  domicile  was  is 
Scotland,  and  that  he  never  had  any  settled  domicile  in  England ;  but  sir  Dndlej 
Ryder,  at  that  time  Attorney  General,  having  given  an  opinion  that  the  suocewoo 
to  effects  situated  in  England  was  to  be  governed  by  the  law  of  England,  it  came 
to  be  taken  for  granted,  both  in  that  and  in  subsequent  cases,  that  the  judges  in 
England  did  in  such  questions  regard  only  the  lex  loci  ret  titae.  It  was  accordingir 
stated  in  the  next  case  of  Larimer  against  Mortimer,  decided  in  1770,  "  Tliat,  bvthe 
law  of  England,  effects,  as  well  heritable  as  moveable,  situated  in  England,  do  d^ 
scend  ah  inteitato,  agreeably  to  the  rules  of  descent  estaUished  by  the  laws  of  Eng- 
land, without  any  regard  to  th«  lex  domicilii;  "  and  this  proposition  was  not  so  mudi 
as  controverted  by  the  other  party.  In  like  manner,  in  the  case  of  Elcherton  venu 
Davidson  decided  in  1778,  the  same  erroneous  statement  was  made  in  the  foQowing 
words :  "  if  a  Scotsman  leave  effects  in  England,  the  person  entitled  by  the  law  of 
England  will  obtain  letters  of  Administration  in  Doctors  Commons ;  and  it  vill  ht 
in  vain  for  an  uncle  or  an  aunt  to  compete  with  a  mother,  no  such  thing  being  knovn 
in  the  law  of  England ;  and  in  conferring  the  office  in  Doctors  Commons,  the  civilians 
there  will  not  give  themselves  the  trouble  to  inquire  what  the  law  of  Scotland  is  with 
respect  to  succession." 

The  same  mistake  led  to  a  similar  decision  in  the  case  of  Morri«  in  1785.  But 
when  the  case  of  Bruce  v.  Bruce  came  to  be  determined  by  your  lordships  two  yean 
ago,  the  doud  was  dispelled  and  the  court  of  session  became  sensible  of  their  error. 

[684]  It  may  at  times  be  attended  with  some  difficulty  to  determine  what  it  > 
person's  proper  domicile ;  and  in  some  cases,  the  court  of  session  seems  on  that  account 
to  have  adopted  the  lex  originis;  but  when  the  domicile  is  ascertained,  the  gucceswon 
must  be  regulated  by  the  law  which  there  prevails. 

n.  But  if  the  succession  ab  intestato  is  to  be  regulated  by  the  lex  doinieil>*< 
the  same  law  must  likewise  regulate  the  power  of  testing  upon  personal  estate.  The 
writers  upon  the  law  of  nations,  and  tlie  civilians,  are  equally  clear  upon  this  point, 
as  appears  from  the  authorities  to  be  found  in  the  appendix. 

The  same  rule  takes  place  in  England.  The  principles  laid  down  by  Lord  Hard- 
wicke  in  the  case  of  Thorn  v.  Watkins  apply  equally  to  testate  as  to  intestate  »w 
cession.  And  in  1787  a  decree,  almost  precisdy  ifl  point,  was  given  by  one  of  your 
Lordships'  number  (Lord  Kenyon),  then  Master  of  the  Rolls,  in  Uie  case  of  KQpotnti 
V.  Kilpatrick,  which  stood  thus:  Eilpatrick  of  Bengal,  made  his  will  i" 
1781,    bequeathing    certain     legacies    to    be    paid,    partly    out    of    his   «*"* 
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in  India,  and  partly  out  of  hia  effects  he  had  in  England;  among  others, 
he  bequeathed  £300  to  Archibald  Fleming,  a  Scotchman,  residing  in  Scotland.  On 
Kilpatrick'B  deatJi,  this  £300  became  a  veet^  interest  in  the  l^atee,  was  a  ChoM  in 
Action  reco7erable  from  the  executors  in  England,  and  consequently  an  English 
debt,  which  Fleming  might  have  disposed  of  by  testament,  if  he  had  lived  in  England. 
Fleming  did  not  recover  payment  of  the  legacy,  but  died  in  1783,  having  made  a 
will,  disposing  of  his  whole  estate  and  effects  to  Farquharson,  and  appointing  him 
executor.  Fleming's  widow,  however,  put  in  her  claim  to  the  half  of  his  personal 
estate,  as  being  entitled  thereto  by  the  law  of  Scotland,  jure  relietae;  and  in  par- 
ticular, to  the  half  of  Eilpatrick'a  legacy ;  and  one  of  the  masters  in  chancery  having 
r&ported,  that  he  conceived  the  widow  to  be  entitled  to  one  moiety  of  the  legacy,  it 
was  ordered,  "  That  it  should  be  referred  back  to  the  said  master  to  review  his  said 
report  of  the  17th  day  of  this  instant  July,  and  to  state  to  the  court  the  ground  on 
which  he  founded  the  opinion  mentioned  in  his  said  report ;  and  that  the  matter  of 
the  said  petition  should  stand  over  in  the  mean  time:  In  pursuance  whereof,  the 
said  master  by  his  report,  bearing  date  this  day,  certified,  that  he  had  reviewed  his 
report  of  the  17th  day  of  this  instant  July,  and  that  the  opinion  therein  mentioned 
was  grounded  on  the  answer  given  by  Day  Campbdl,  Esq,  Lord  Advocate  of  Scotland, 
to  a  case  laid  before  him  on  b^alf  of  the  defendant  Ann  Fleming,  respecting  her 
right  to  a  share  of  the  legacy  in  question  :  In  which  answer  the  said  Lord  Advocate 
declared,  Tfuit  by  the  law  of  Scotland,  those  effects  which  were  called  timj^y  moveable, 
belonging  either  to  husband  or  wife  at  the  time  of  the  marriage,  fell  under  the  com- 
munion of  goods  between  the  married  parties;  and  in  which  also  the  children,  if  any 
existed,  had  an  interest;  and  that  the  husband,  jure  mariti,  had  the  administration 
and  disposal  of  them  while  the  m,arriage  subsisted,  but  upon  the  dissolution  thereof  a 
division  took  place,  [685]  and  the  wife  {if  she  was  the  survivor)  took  one  third  * 
as  their  legitim  in  case  a  widow  existed,  and  one  half  if  no  widow;  and  that  the 
remaiming  share  alone  the  husband  could  dispose  of  by  testatnent:  for  that  he  could 
not  by  any  testamentary  deed  exclude  the  children's  legitim,,  or  the  loife's  jus  relietae, 
and  that  the  jus  relietae  m,ight  Iwwever  be  excluded  by  settlements  or  provisions  made 
upon  the  wife,  toith  her  own  consent,  before  or  after  marriage;  and  that  in  Scotland 
there  was  no  distinction  between  ohoses  in  action,  and  effects  actually  recovered. 
Therefore,  such  being  the  doctrine  of  the  law  of  Scotland,  laid  down,  by  a  geoatleman 
of  Mr.  Campbell's  eminence  for  professional  letirning,  he,  the  said  master,  made  no 
difficulty  of  subscribing  thereto;  and  upon  these  principles  founded  his  opinion, 
that  the  petitioner,  Ann  Fleming,  the  widow  of  the  said  defendant  Archibald  Fleming, 
not  having  any  settlement  or  provision  made  upon  her  by  her  husband,  and  he  having 
died  without  issue,  she  was  entitled  to  one  moiety  of  the  legacy  in  question,  and  the 
interest  thereof : "  Upon  which  the  Master  of  the  Rolls  ordered, "  That  the  said  Master's 
reports,  bearing  date  respectively  the  17th  and  25th  days  of  this  instant  July,  be  con- 
firmed; and  that  one  moiety  of  the  sum  of  £356  17s.  4d.  cash  in  the  bank,  placed 
to  the  credit  of  their  cause,  on  the  account  of  the  defendant  Archibald  Fleming,  be 
paid  to  the  petitioner  Ann  Fleming,  the  widow  of  the  late  defendant  Archibald  Flem- 

*  Here  a  few  words  appear  to  be  wanting  in  the  copy  of  the  decree. — ^The  words 
omitted  appear  to  be  the  following,  "  if  there  was  no  child,  or  if  a  child,  one-half  as 
ber  jus  relietae ;  and  the  children  one-third." — ^The  following  statement  is  extracted 
from  a  subsequent  part  of  the  case,  not  connected  with  the  present  question. 

■'  The  general  rules  of  succession,  with  respect  to  the  moveable  estate  of  a  person 
deceased,  have  subsisted  in  the  law  of  Scotland,  with  little  alteration,  as  far  back  as 
any  written  records  of  the  law  are  extant.  When  the  defunct  leaves  a  widow,  and 
child  or  children,  his  moveable  estate,  after  payment  of  debts,  in  divided  into  three 
equal  parts,  one  of  which  goes  to  the  widow,  and  is  called  the  jus  relietae;  another 
goes  to  the  child,  or  children,  under  the  name  of  Legitim,,  (an  expression  borrowed 
fiom  the  Roman  law,)  portion  natural,  or  bairns  part  of  gear;  and  the  remaining 
third  is  held  to  be  the  dead's  part,  which  may  be  disposed  of  by  testament;  and  if  not 
so  disposed  of,  will  fall  to  the  children  likewise,  as  nearest  in  kin.  If  there  is  a  widow 
and  no  children,  the  division  is  bipartite,  the  wife  being  entitled  to  one  half,  as  jus 
relietae,  and  the  dead's  part  is  the  other  part :  or  if  the  defunct  has  left  a  child  or 
children,  but  no  widow,  the  division  is  also  bipartite;  one  half  being  accounted 
legitim,  and  the  otlier  half  dead's  part." 
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ing ;  and  the  other  moiety  thereof  to  the  defendant  Archibald  Farquharson,  the 
executor  of  the  said  defendant  Archibald  Fleming."  It  seems  scarcely  necessary  to 
observe,  that  the  decree  must  have  been  the  same  if  the  question  had  been  between  tk 
executor  of  Fleming  and  the  children  of  Fleming  claiming  their  legitim. 

Although  the  case  has  not  hitherto  directly  occurred  as  a  subject  of  decisiw  in 
the  courts  of  law  in  Scotland,  the  plea  that  the  respondents  are  now  maintaining, 
will  upon  inquiry  be  found  to  be  supported  in  several  of  the  ancient  statutes  of  tliilt 
country. 

In  the  Statuta  Willielmi  there  is  a  chapter  "  De  hoipitio  et  tettamento  pen- 
grinorum ;"  from  which  it  is  plain  that  their  succession  was  not  r^ulated  fay  the 
laws  of  ihe  kingdom,  "  ti  tettari  voluerint  liheram  [686]  inde  habeant  faeuUetm 
quorum  ordinate  inconcugsa  strvetwr."  And  if  they  died  intestate,  "  hona  torv» 
per  mcmiM  episeopi,  in  eujus  episcopatu  sunt,  perveniant;  et  tradantur  ti  fieri  poteri  \ 
heredihua,  vel  in  piat  eauicu  erogentwr."  There  is  no  division  here  into  Dead's  pHt, 
Relict's,  and  children's  part :  But  by  the  act  1 425.  c.  48.  "  that  all  the  king's  liega  Mk  j 
and  he  governed  by  the  laws  of  the  reaime;  item,  It  is  ordained  be  the  king  beoonient  | 
and  deliverance  of  the  three  estates,  that  all  and  sundry  the  Eingis  leiges  of  the  j 
reaime  live  and  be  governed  under  the  Kingis  lawee  and  Statutes  of  the  reaime  alluier- 
lie,  and  under  na  puticular  lawes  nor  special  priviledge,  nor  be  na  laws  of  other 
countries  or  realmes."  The  act  1503,  c.  79.  is  nearly  in  the  same  terms,  and  it  it 
remarkable,  that  the  enactment  is  not,  that  the  laws  of  Scotland  and  no  other  shall  be 
used  leithin  the  realm,  but  that  all  and  sundry  King's  lieges  be  governed  by  theet 
laws ;  nor  is  this  expression  casual,  for  it  is  repeated  in  the  act  1503 ;  and  agreetUy 
to  this  way  of  sp^tking  the  King  was  Rex  Seotorum  not  Seotiae;  his  right  of 
sovereignty  being  over  the  people  rather  than  the  territory.  The  act  14S6,  c  88. 
has  very  justly  been  considered  as  another  legislative  enactment  in  favour  of  the 
lex  domicilii-,  in  cases  of  succession  "  Eodem  die  rex,  ex  delibertUione  trium  ttatwM 
in  parliamento  congregatorum,  deerevit,  quod  eaut<ie  omnium  mercatorum  et  f«- 
eolariMn  regni  Seotiae,  in  Zelandia,  Flandria,  vel  alibi  extra  regrnum  deeendentiwit. 
qui  le  causa  merchandisarum,  suarum,  peregrinationis,  vel  ali^ua  quacunqve  ca*» 
(dummodo  causa  non  morandi  extra  regnwm)  se  trantttulerunt,  debent  traetari  coram 
suis  ordinariis  infra  regtium,  a  quibus  sua  testamenta  eonfirmaniur,  non  obstante, 
quod  quaedaim  ex  bonis  hujusmodi  decedenfium,  tempore  sui  obitu*  fuermU  i« 
Anglia  vel  in  partibus  transmewwis."  It  is  fair  to  presume  that  the  purpose  of  the 
legislature  in  enacting  that  these  causes  should  be  determined  by  the  judges  of  the 
land,  waa  to  have  them  determined  by  the  law  of  the  land.  In  that  view  this  act 
amounts  to  a  l^slative  declaration  in.  favour  of  the  principle  for  which  the  rwpond- 
enta  contend ;  for  it  directs  that  the  effects  of  Scotchmen  shall  be  governed  by  the  la* 
of  Scotland  wherever  they  are  situated. 

Dirleton  states  the  following  doubt :  "  If  mobilia  or  nomina  belonging  to  strangen 
{e.g.  in  England)  should  be  confirmed  herel  or  if  it  be  suiGcient  they  ^ould  be  con- 
firmed in  England  ?  Ratio  dubitandi,  sequuntur  personam :  on  the  other  part  they 
are  a  Scotch  subject  or  interest."  Sir  James  Stewart,  his  commentator,  is  hoverct 
completely  decided,  and  answers  this  last  question  as  follows:  "  we  met  witii  this 
before,  and  it  is  still  thought,  that  mobilia  et  nomina  in  this  country  belonging  to 
strangers  do  transfer  according  to  the  law  of  the  country  where  the  owner  resides  and 
dies,  quia  sequuntur  personam."  Dirleton  hims^f  indeed,  voce  testament,  seems  to 
acknowledge  that  the  lex  dornieilU  is  the  rule,  as  follows :  "  Quae  ratio,  that  a  test* 
ment  made  in  France  or  Holland  according  to  the  custom  there,  which  is  different 
from  ours,  should  be  sustained  in  Scotland,  as  to  any  Scots  interest  [567]  faHing 
under  the  same?"  Stewart  in  his  answer  to  this  doubt,  which  is  not  as  to  what  is  lav. 
but  merely  to  the  reason  of  it,  expresses  the  same  decided  opinion  as  formerly:  ''A 
testament  made  by  a  person  dying  in  France  or  Holland  according  to  the  custom 
there,  should  be  sustained  in  Scotland,  tliough  the  custom  be  different;  and  even  «* 
to  a  Scotch  interest  falling  under  the  same,  because  testamenfi  factio  ought  in  aD 
reason  to  follow  tlie  person  ;  and  persons  dying  any  where,  ouglit  to  be  allowed  to  act 
or  testate  according  to  the  custom  of  tlie  place,  as  to  all  their  jura  personalia." 

Lord  Kames  suggests  a  case  in  point,  and  gives  a  decided  opinion  for  the  respcn^ 
ents.  After  laying  down  the  doctrine  of  intestate  succession,  he  proceeds  as  follows: 
"  But  what  if  he,  a  Scotch  husband,  have  made  a  will,  dividing  his  moveables  amon? 
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lus  Uood  rcUtions.  kftring  nothing  of  his  uotmJiIw  in  Eugl*nd  to  his  wife:  hw 
contract  of  muriiis^  affords  an  effectual  daim  against  hiiu.  vhich  hi»  c*unot  «T«d» 
hr  anr  Tolontarr  deed :  and  eren  vithout  a  contratl.  as  the  /««  rrliftiat  ia  ««t«hlish«d 
liT  the  lav  of  Scotland  bejond  the  power  of  the  husband  K>  alter,  she  ought  to  hav* 
her  proportion  of  these  transient  more*hles.  as  the  English  judg««  ar«  tu  this  ««8e 
bound  bi-  the  law  of  Scotland,  not  bv  their  own.  To  fortifj  Uiis  doctrine^  I  «U|p»  the 
following  argument :  where  two  persons  joining  in  marriage  are  satisfied  with  the 
lesai  pjtiTisions.  there  is  no  occasion  for  a  contract,  and  the  parti«e  mar  be  held  as 
aigreeing  that  the  law  of  the  land  shall  be  the  rule.  It  is  in  effect  the  same  as  if  the 
parties  had  subscribed  a  shmt  minute,  bearing,  that  the  jtt*  rtiiet»ty  and  tvety  other 
particular  between  them,  should  be  regulated  bj  the  law  of  their  country ;  aud  suvh 
a,n  agreement  expressed  or  implied  must  be  binding  all  the  world  over,  to  support 
the  relict's  claim  against  the  testament  of  a  deceased  husband.  It  may  howerer 
happen,  that  two  persons  carelesslr  join  in  marriage,  hariug  aa  object  iu  riew  rery 
distant  from  a  legal  prorision.  Law  does  noi  admit  of  a  presumption  against  rational 
conduct ;  but  though  it  should  be  admitted,  it  will  not  avail :  as  every  man  is  bound 
in  conscience  to  obey  the  laws  of  his  country,  the  husband,  when  disposed  to  tltiuk, 
win  find  his  wife  entitled  by  that  law  to  the  yiM  rtiirtaey  and.  will  see  U\Kt  au  atteuipt 
to  disappoint  her  would  be  against  conscience.  This  must  be  evident  to  him  when  at 
home,  and  it  must  be  equally  evident  that  change  of  place  cannot  relieve  him.  At 
any  rate,  the  jut  relietae  must  have  its  effect  as  to  kis  moveables  in  Scotland  :  aud  it 
would  not  be  a  little  heterodete,  that  his  transient  effects  should  be  witltdrawn,  for  uo 
better  reason,  than  that  they  happen  accidentally  to  be  in  a  foreign  ouuutry,  where  the 
yui  relietae  does  not  obtain.     (B.  3.  C.  8.  sec  3.) 

[688]  The  following  authorities  were  stated  at  length  at  the  end  of  the  respon- 
dent's ease,  from  the  writers  on  the  law  of  nations,  and  the  eifiliont,  in  favour 
of  the  lex  domicilii. 

"  Puisque  I'etr&nger  demeura  oitoyeu  de  sou  pais  et  membre  de  sa  uatiou,  Ics 
biens  qu'il  laisse  en  mourant  dans  un  pais  etranger,  doiveut  naturellemeut  passer  a 
ceuz  qui  sont  heritiers  suivant  lea  loix  de  I'etat  dout  il  est  moubreL  Mais  cette  regie 
generale  u'empeche  point  que  les  biens  immeubles  ue  doiveut  suivre  lea  diBpositiout 
des  loix  du  pais  ou  ils  sont  situds. — Mais  quant  aux  bieua  mobiliares,  argeiit  <.t 
autres  eiffets,  qui'l  possede  ailleurs,  qu'il  a  aupree  de  lui,  ou  qui  suiveut  sa  persouite ; 
11  faut  distinguer  entre  les  lois  locales,  dont  I'effet  ne  peut  a'eteudre  au  deliors  du 
territoire  et  les  loix  qui  afiecteut  proprement  la  quality  de  oitoyeu.  L'etroaiger 
demeurant  citoyen  de  sa  patrie  il  est  toujours  116  par  oes  deriiieres  loix,  eii  quelque 
lieu  qu'il  ee  trouve,  et  il  doit  s'y  conformer  dans  la  disposition  de  les  bieus  libres,  d* 
see  bienB  luobiliaires  quelconques.  Lee  loix  de  cette  espeoe,  du  pais  oui  il  se  trouve,  et 
dont  il  ne'est  pas  citoyen,  ne  I'obligent  point  Ainsi  un  hotume  qui  teste  et  nieurt 
en  pais  e^tranger,  ne  peut  oter  a  sa  veuve  la  portion  de  see  biens  mobiliaires  assign^ 
a  cette  veuve  par  lee  loix  de  la  patria  Ainsi  ua  tieuevois,  oblig^  par  la  loi  de  Geiteve  a 
laisser  une  legitime  a  ses  freres,  ou  a  ses  cousins,  s'ils  sout  ses  plus  proches  heretiers, 
ne  peut  les  en  priver  en  testant  dans  un  pais  etranger,  tant  qu'il  denieure  oitoyeu  de 
Geneve ;  et  un  etranger  mourant  a  Geneve  u'est  point  tenu  de  se  oouforiuer  a  oet  egard 
aux  loix  de  la  republiqua  C'e«  tout  le  contraire  pour  lee  loix  locales;  elles  reglout 
ce  qui  peut  se  faire  dans  le  territoire  et  rie  s'etendent  point  au  ddiors."  (Vattel,  liv. 
2.  cap.  8.  seo.  UO,  111.) 

"  Etenim  regulariter  mobilia  ubicunque  naturaliter  existerent  illio  censentur  etse 
ubi  dominus  domicilium  fovet,  imniobilia  iUic  ubi  verei  sunt.  ludeque  imntobilia 
regenda  lege  loci  in  quo  sita  aunt,  mobilia  vero  a\  lege  domicilii  domini ;  oum  ergo 
actiones  personalee  saltem  ex  communi  consensu  eas  quae  ad  rem  mobileni  teudunt 
mobilibuB  annumerari  dictum  sit;  consequens  est  ut  licet  proprie  nullibi  situni 
habeant  tanquam  inoorporalesi,  tamen  illic  esse  censeautur  ubi  creditor  iu  cujus 
domino  et  patrimonio  actiones  sunt,  domicilium  fixit"     (Vojet,  lib,  1,  tit.  H.  sei;.        .) 

"  Mobilium  tamen  ratione  iu  dispoeitionibus  testamentariis  dum  quaeritur  an 
illae  in  universum  permittendae  sint  nee  ne^  uti  et  ab  intestato  succession i bus  dona- 
tionibus  inter  conjuges  vetitis  permissisve,  et  aliis  similibus,  de  juris  rigore  cow- 
muni,  quasi  gentium  omnium  consensu  laxatum  eat,  sic  ut  ex  comitate  profecta 
regula  praxi  universali  invaluerit,  mobilia  in  dubio  regi  lege  loci  iu  quo  eorum 
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dominuB  domicilium  fovet,  ubicunque  ilia  vere  extiterint"       (Tit.  4.  de  State 
sec.  12.) 

"  Irritum  proprie  dicitur  teBtamentuni,  cum  testator  maximam,  mediun,  tcI 
minimam  patitur  capitis  diminutionem,  atque  ita  [689]  actiTam  teetamenti  factionem 
habere  deeinit  ex  status  mutatione.  §  alio  autem  4  Instit.  quib.  mod.  testam.  intirm. 
1.  si  quia  6,  §  irritum  5  ff.  h.  t.  Et  quamvis  hodie  apud  nos  et  plerosque  alios  nnlla 
capitis  diminutio  teetamenti  semel  recte  conditi  vires  perimat ;  tamen  si  quia  habitus 
in  loco,  in  quo  minor  annorum  numerus  in  testatore  requiritur,  Td.uti  in  teetari  li<^ 
veluti  in  Hollandia,  ibidem  anno  decimo  quinto  tKstamentum  fecerit,  deinde  rero 
domicilium  alia  transtulerit,  ubi  necdum  per  aetatem  testari  licet,  veluti  ultrajectum, 
ubi  plena  pubertaa  in  masculo  testatore  esigitur,  testamentum  ejus  quantum  ad 
mobilia  per  talem  migrationem  irritum  efficitur.  Ide«nque  eveni^  si  Hollandos 
uxorem  heredem  instituerit  (quod  ibi  licitum)  deinde  vero  ad  aliam  migret  regioneoi, 
ibique  domicilium  iigat,  ubi  gratdficatio  inter  conjuges  ne  supremo  quidem  eli^o 
permissa  est ;  nam  et-  hoc  in  casu  mobilium  intuitu  in  irritum  deduoitur  votunttf 
ejus;  cum  mobilia  in  successione  testata  vel  intestata  regantur  ex  lege  domicilii 
defuncti,  adeoque  res  devenerit  in  hisce  ad  eum  casum,  a  quo  propter  qualitatem 
teetatoris,  vel  honorati,  initium  habere  nequit.  Neque  enim  sufficit  in  honorato, 
quod  tempore  facti  testamenti  capax  sit,  sed  et  tempore  mortis  testatoria  eum 
capacem  esse,  necesse  est.  §  in  extraneis  4  Instit.  de  hered.  qualit.  ^  differentia. 
Et  quod  attinet  aetatem  in  testatore  requisitam,  ilia  utique  testatoris  qualitatem 
concemit,  quam  a  jure  habet,  adeoque  ilia  testandi  habilitas  aut  inhabilitas,  quaeei 
aetato  est,  proximo  accedit  ad  illam,  quae  ex  eo  est,  quod  quis  vel  patearfamilias  rd 
filiuB  familias  sit;  ac  proinde,  uti  testator  paterfamilias  sibi  imput»re  debet,  quod 
seee  alteri  adrogandum  dederit  et  sic  sese  exuerit  testandi  faoultate:  ita  quoque,  qui 
ex  Hollandia  domicilium  transfert  ad  eum  locum  in  quo  per  aetatem  necdum  teetari 
potest."     (Lib.  28.  tit.  3  sec.  12.) 

Ulric  Huber,  after  laying  down  certain  axioms  relative  to  the  municip^  lawa  of 
particular  states,  thence  deduces  the  following  position :  "  Cuncta  negotia  et  acta, 
tarn  in  judicio  quam  extra  judicium,  seu  mortis  causa  sire  inter  vivos,  secuBdum 
jus  certi  loci  rite  celebrata,  valent,  etiam  ubi  diversa  juris  obaervatio  viget,  ac  ubi 
sic  inita,  quemadmodum  facta  sunt,  non  valerent.  E  contra,  negotia  et  acta  certo  low 
contra  leges  ejus  loci  celebrata,  cum  sint  ab  initio  invalida,  nusquam  valere  possnnt; 
idque  non  modo  reepectu  hominum,  qui  in  loco  contractus  habent  domicilium,  sed  «t 
illorum,  qui  ad  tempus  ibidem  commorantur.  Sub  hac  tamen  exceptione ;  si  rectoiw 
alteriuB  populi  ex  inde  notabili  inoommodo  afficerentur,  ut  hi  talibus  actia  atqne 
negotiis  usum  effectumque  dare  non  teneantur,  secundum  tertii  aiiomati* 
limitationem."  (Pars  2.  Lib.  1.  Tit.  3.  sec.  3.)  And  after  illustrating  this  rule  by 
different  examples,  from  testamento,  contracts,  decrees,  actions,  marriages,  and  the 
qualities  of  persons ;  under  which  last  he  seems  to  comprehend  the  power  of  testingi 
he  says:  "  Qualitetes  personalee  certo  loco  alicui  jure  impressaa,  ubique  cireumfeni 
et  personam  comitari,  cum  hoc  effectu,  ut  ubivis  locorum  eo  jure,  qua  tales  penonae 
alibi  gaudent  vel  subjecti  sunt,  fruantur  et  subjiciantur.  Hinc  qui  apud  nos  in 
tutela,  curave  sunt,  ut  adolescentea,  filiifam.  [690]  prodigi,  mulierea  nuptae,  ubique 
pro  personis  curae  subjectis  habentur,  et  jure,  quod  cura  singulis  in  locis  tribuit, 
utuntur,  fruuntur.  (Sec.  13.) — Sunt,  qui  huno  effectum  quaditatis  personalia  ita 
interpretantur,  ut  qui  certo  loco,  major  aut  minor,  pubes  aut  impubes,  filius  aut 
paterfamilias  sub  ouratoro  vel  extra  curam  est,  ubique  tali  jure  fruatur,  eiqin 
subjiciatur,  quo  fruitur  et  cui  subjicitur  in  eo  loco,  ubi  primum  talis  factus  eat,  aut 
talis  habetur ;  proinde,  quod  in  patria  potest  aut  non  potest  f  acere,  id  eum  nusquam 
non  posse  vel  prohiberi  facere.  Quae  res  mihi  non  videtur  habere  rationem,  qni» 
nimia  inde  criryx"""'*  jurium  et  onus  pro  vicinis,  ex  alionim  legibus  oriretur. 
Exemplis  momentum  rei  patebit.  Filiusfam,  in  Frisia  non  potest  facere  testamentum. 
Proficiscitur  in  Hollandiam  ibique  facit  testamentum,  quaeritur,  an  valeatf  Puto 
valere  utique  in  Hollandia,  per  regulam  primam  et  secundam,  quod  leges  afficiaot 
omnes  eos,  qui  sunt  in  aliquo  territorio  :  nee  civile  sit,  ut  Batavi  de  negotio  apud  «* 
gesto,  suis  legibus  neglectis,  secundum  alienas  judicent.  Attamen  verum  est,  id  beifl 
in  Frisia  non  habiturum  esse  effectum,  per  regulam  tertiam,  quod  eo  mode  nihil 
facilius  foret,  quam  leges  noetras  a  civibus  eludi,  sicut  eluderentur  omni  die.  Sed 
alibi  tale  testamentum  valebit,  etiam  ubi  filiusfam.  non  licet  facere  testameot^mii 
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qui  cessat  ibi  ilia  ratio  eludendi  juris  patrii  p«r  Buoa  cives:  quod  in  tali  specie  non 
foret  commisBum.  (Sec.  14.) — Hoc  ezemplum  speotabat  actum  ob  personalem  quali- 
tatem  domi  prohibitum.  Dabimus  aliud  de  actu  domi  lioito,  sed  iUic,  ubi  celebrafcus 
est,  prohibito,  in  suprema  curia  quttndoque  judicatum.  Rudolphus  Monsema  natus 
annos  17,  Groninga  diebus  quatuordecim  poetquam  illuc  migraverat,  ut  pharma^ 
ceuticani  disceret,  teetamentum  condiderat,  quod  ei  in  Frisia  liberum  erat  facere, 
sed  Groningae,  ait  D.  Nauta  relator  hujus  judicati,  non  licet  idem  puberibus  infra  20 
annos,  nee  tempore  morbi  fatalis,  neque  de  bonis  haereditariis  ultra  partem  dimidiam. 
Deceeserat  ex  eo  morbo  adolescens,  herede  patruo,  materteris  legato  dimissis,  quae 
testamentum  dicebant  nuUum,  utpote  factum  contra  jus  loci.  Heres  urgere,  person- 
alem qualitatem  ubique  circumferri,  et  jus  ei  in  patria competens  alibi  quoque  valere ; 
sed  judicatum  est  contra  testamentum,  convenienterei  quod  diximus,  praeeertim,  cum 
heic  eludendi  juris  patrii  affectatio  nulla  suisset." 

Rodenbourg  not  only  lays  down  the  general  principle  in  his  treatise  "  De  jure 
quod  oritur  ex  statutorum  vel  consuetudinum  discrepantium  conflictu,"  but  also  r^ers 
to  many  particular  cases  in  which  the  law  of  the  domicile  applies  to  testate  aa  well 
as  to  intestate  succession.  It  will  suffice  to  state  the  rule  itself  in  his  own  words. 
(Cap.  2.  Tit.  1.  in  fine.)  In  one  passage  he  says,  "  Mobilia  quippe  ilia  non  ideo 
subjacent  statuto,  quod  personale  illud  sit,  sed  quod  mobilia  certo  ac  fixo  situ  carentia, 
ibi  quemque  situm  velle  habere,  ao  existere  intelligimuB,  ubi  larem  ac  fortunarum 
fixit  summam.  Quare  quodcunque  domicilii  judex  de  mobilibus  statuerit,  non  ideo  in 
alibi  existentibus  obtinere  dixeris,  quod  vires  extra  territorium  porrigat  statutum, 
nedum  quod  personale  sit,  sed  quod  in  domicilii  loco  mobilia  intelligantur  existere." 
(Tit.  2.)  And  in  another  [691]  "  Diximus  mobilia  situm  habere  intelligi,  ubi  dominus 
instruxerit  domicilium,  nee  aliter  mutare  eundem,  quam  una  cum  domicilio.  Et 
subest  ratio,  mobilia  quippe,  cum  perpetuum  ac  fixum,  ut  res  foli,  locum  non  habeant, 
totum  illud  dependeat  heceese  est  a  deetinatione  ejus,  cujus  ea  res  est,  ut  ibi  habeantur 
mobilia  existere,  ubi  esse  ea  voluerit  dominus :  baud  aliter  ac  ipsamet  persona,  ibi  esse, 
▼el  domicilium  habere  accipitur,  ubi  semet  esse  viJuorit.  Igitur  ibi  mobilia  sua 
quemque  Telle  ut  existant  credimus,  ubi  degit  ipse,  laremque  favet  ao  fortunarum 
habet  summam.  Quo  jure  et  nomina  non  immerito  censueris,  ut  ea  in  suoceesionibus 
et  similibus  mobilium  rerum  sortiantur  naturam." 

By  the  39th  article  of  the  16th  title  of  the  laws  of  Meckline,  it  is  declared,  that 
"  Omnia  bona  mobilia,  aurum,  argentum,  gemmae,  ornamenta,  pecunia  numerata, 
sive  quae  in  nominibus  debientur  haareditati,  intra  fines  jurisdi'ctronisi  reique 
publicae  Mechliniensis,  quocunque  loco  ea  reperta  fuerint,  ita  dividentur,  ut  e» 
bona  mobilia  quae  intra  pomoerium  Mechliniense  reperiuntur." 

ChristinaeuB  thus  begins  his  commentary  upon  this  law:  "Mobilia  ergo  quae 
sunt  extra  territorium  statuentium,  debent  judfcari  perinde  ac  si  forent  in  eo  loco 
in  quo  erat  persona  defuncti,  secundum  tradita  a  Do.  Andr.  Gayl.  Pract.  Observ. 
lib.  2.  Observ.  124.  num.  18.  quia,  uti  ibidem  dicit,  bona  mobilia  respiciunt  per- 
sonam." Here  follow  several  authorities,  after  which  the  author  thus  proceeds : 
"Idem  dicendum  ait  in  nominibus  dubitorum,  eo  quod  actio  personalis  semper 
cohoereat  ossibus  personae,  et  ab  ea  separari  nequeat.  Ac  proinde  non  habent 
situm." 

The  fifth  head  of  his  commentary  upon  this  article  states  the  Question :  "  An 
hie  articulus  locum  habeat  tam  in  causa  testati  quam  intestati  1  "  with  regard  to 
which  he  observes,  "  Ejusque  ratione  cum  Btatutum  hoc,  ibi,  Alle  havdyche  geoden ; 
(omnia  bona  mobilia)  et  ibi  Gelt  ende  schulden,  generaliter  loquatur,  diu  multum- 
que  me  referente  agitatum  disputatumque  fuit  in  causa  Caroii  vanden  Wiele  et 
consortium  actorum,  contra  haeredes  domicdlae  Annae  Bernaerts  viduae  quondam 
Arnoldi  vanden  Wide,  ejusque  institutae  haeredis  reos,  an  hie  articulus  locum 
haberet  tam  in  causa  testati  quam  intestati :  et  sanior  pars  censuit  eundem  locum 
habere,  cum  statutum  non  constituat  differentiam  inter  succedendi  modum,  sed 
indistincte  declaret^  mobilia  et  nomina,  ubicumque  looorum  reperta,  haberi  debere 
pro  repertis  in  loco  domus  mortuariae;  ut  inde  recte  consequatur  maritum  et 
uxorem,  cum  haec  mobilia  et  nomina  habeantur  quasi  subjurisdictione  Mechliniensi 
sita,  de  his  aliter  disponere  non  potuisse  per  testamentum  in  mutuum  favorem  et 
commodum,  quam  ex  praescripto  statuti,  hoc  est  coram  magistratu  Mechliniensi, 
nam  si  testati  et  intestati  causam  probe  spect^uus,  nulla  hac  in  parte  conBtituenda 
videtur  differentia." 
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[Thb  appeal  ia  this  case  was  barely  dismiBsed,  and  the  interlocutors  cont 
plained  of  affirmed ;  but  the  Editor  has  no  opportunity  of  knowing  from  anythins 
that  appears  on  this  case,  to  what  extent  [592]  the  House  of  Lords  coincided  with  the 
reasons  adduced  by  the  Respondents. 

The  following  extracts  from  the  Appellant's  case  will,  in  some  measure,  shew  ihe 
state  of  the  argument  on  the  contrary  side  of  the  question.  The  reasons,  as  sUted 
in  that  case,  were  merely  short  deductions  from  these  arguments.] 

It  was  argued  (T.  Erskina,  W.  Grant,  J.  Anstruthor),  that  the  right  of  suecewiM 
is  &  consequence  of  the  right  of  property,  and  that  &  right  of  alienation  is  neca- 
sarily  inherent  in  a  right  of  property:  the  same  reaaooing  which  supports  the 
right  of  alienation  and  conveyance  inter  vivot,  applies  equally  to  traufr 
ferring  property  by  teetajuentary  deeds;  and  accordingly  it  has  been  » 
treated  by  every  writer  up<m  the  law,  and  particularly  by  Grotius,  and 
by  IxH-d  Stair,  B.  3,  Title  4.  §  2.  The  formjar  of  these  writers  ei- 
presses  himself  in  the  following  terms:  "  Quetnqvam  enim  testamentum  ut  aetv 
alU  formcun  certam  aceipere  pottU  a  jure  eivUi  ipta  tamen  ejus  substantia  cofnata 
est  domimo,  et  eo  date  juris  naturalis;"  and  the  latter  says,  that  Every  right  beioj! 
a  faculty  or  power  of  exaction,  or  disposal,  it  is  a  chief  interest  and  e^ect  of  it 
that  the  owner  may  dispose  thereof,  not  only  to  take  effect  presently,  but,  if  he 
please,  after  his  death ;  and,  by  the  law  of  nature;,  the  sole  will  of  the  owner  ii 
sufficient  to  pass  his  right,  if  communicable,  to  take  effect  in  his  life,  or  after  hit 
death :  so  then  the  first  rule  of  succession,  in  equity,  is  the  express  will  of  the  owner, 
willing  such  and  euch  persons  to  succeed  him  in  whole  or  in  part." 

Testamentary  succession  being  therefore  founded  on  the  nature  of  proper^ 
itself,  is  the  original  species  of  succession ;  and  legal  succession,  or  succession  ab 
intestato,  can  only  take  place  as  subsidiary  to,  and  in  the  absence  of  the  exproi 
declared  will  of  the  deceased.  It  has  accordingly  been  held  b^  all  writers  as  founded 
on  the  presumed  will  of  the  proprietor,  which  is  not  to  be  understood  to  mean  the 
will  which  it  is  to  be  presumed  the  party  actually  had,  but  that  which  it  is  to  be 
presumed  he  either  had  or  would  have  had  if  he  had  willed  at  all  upon  the  subjeet 
Grotius,  L.  2.  C.  7.  §  3.  says,  "  Suceessio  ah  intestata  quae  dieitur  posito  dominit 
remota  amni  lege  cvoili  ex  conjectura  voluntatis  naturalem  habet  originem."  Puf- 
fendorf,  1.  4.  c  11.  §  1.  treats  it  thus :  "  Ex  dispotitione  legis  naturetlis  sine  erpretto 
et  pectdiari  facto  prioris  donUni  domdnia  renim  transire  dieuntur  in  siieeessiomHnu 
ab  intestato  seilieet  eutn  eo  dominii  vis  foret  attributor  ut  quis  de  rebus  suis  potfU 
disponere  non  solum  quoad  ipse — in  vivis  estet  sed  etiam  effieaeifer  in  mortis  evttitvm 
in  cdiot  trantferre  probabile  non  videatttr  si  quis  super  bonis  suds,  nihH  tkfit- 
henderetur  dispossuisse  eum  ilia  a  morte  sua  pro  derUeetus  habita  ctU  vis  oeevpo»ti 
voluisse  pateri  igitur  sequendum  hie  defuneti  volimtatem  probabilistime  presump- 
tarn  ratio  natureUis  dietabat." 

Lord  Stair,  throughout  his  whole  title  of  succession,  B.  3.  t.  4.  treats  succeseioa 
ab  intestate  as  founded  on  the  presumed  or  conjectured  will  of  the  deceased,  and 
expressly  says,  s.  3.  where  there  is  no  express  will,  "  the  presumed  will  of  the  defunct 
takes  place." 

[593]  If  the  will  of  the  proprietor  forms  the  groundwork  of  the  natural  right  o< 
succession,  and  if  succession  ai  intestato  be  founded  also  upon  that  will,  to  be  pi«- 
Bumed  according  to  some  rule  which  each  particular  country  may  tiiink  best  for 
that  purpose ;  it  will  follow,  that  all  restraints  upon  the  will  of  the  proprietor,  or 
upon  his  power  of  disposing,  established  by  the  municipal  laws  of  any  country,  *k 
pro  tanti)  contrary  to  the  nature  of  property,  and  infringetneats  upon  natural  right; 
they  are  therefore  to  be  construed  strictly  even  by  the  courts  of  justice  of  that  stats 
by  which  t^ey  are  imposed,  and  are  not  to  be  extended  to  another  state,  when  the 
law  leaves  an  absolute  power  of  disposal  in  the  owners  of  property. 

If  tliere  be  no  positive  law  regulating  the  successdoo.  to  property  ritusted  in 
aaotlier  state,  and  if  succession  ah  intestato  be  nothing  more  than  a  rule  estaUiihed 
for  discovering  the  presumed  will  of  the  deceased,  the  rule  adopted  for  that  purpoM 
may  either  be  tlie  lex  domicilii  of  the  deceased,  or  the  law  of  the  loeut  rei  titt- 
according  as  the  one  or  other  shall  be  thou^t  most  proper  for  the  purpose.  Both 
countries  act  upon  liLe  same  principles,  viz.  a  desire  to  carry  into  effect  the  will  <>' 
the  deceased,  although  they  may  Iiave  adopted  different  meftns  of  aittaining  their  coo- 
elusion  ,-  but  the  question  cannot  arise  in  the  case  of  testamentery  succession,  because 
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it  is  idle  to  discuss  whether  this  or  that  rule  be  the  most  proper  for  diacoTering  the 
presumed  will  of  a  person  who  has  qzpressly  declared  what  his  will  is. 

Property  situated  in  another  country  can  only  pass  by  the  law  of  that  country 
where  it  is  situated.  The  lex  domicilii  of  the  owner  is  in  every  respect  a  foreign 
law,  and  has  no  binding  operation  as  law  in  the  country  where  the  property  is 
situated ;  and  when  adopted,  it  is  not  adopted  as  a  law  to  regulate  property :  but  as 
a  rule  of  presumption  can  only  be  appealed  to  in  a  case  where  there  is  room  for 
presumption,  and  in  such  cases  it  may  perhaps  be  the  best  rule  of  presumption  after 
succession  ab  integtato  is  established,  it  seems  no  unreasonable  supposition  that  when 
a  person  dies  without  a  will,  he  means  to  leave  his  succession  to  be  regulated  as  the 
law  shall  direct ;  and  if  such  a  supposition  is  to  take  place,  it  is  equally  reasonable 
to  suppose  that  he  meant  his  property  to  be  regelated  by  that  law  which  he  knew 
best ;  or  in  other  words,  by  the  Ux  domieilvi;  and  the  appellant  would  hazard  nothing 
in  admitting  that  such  presumptions  are  fair  and  reas(mable  in  any  case  where  pre- 
sumptions can  at  all  take  place. 

It  was  further  argued,  That  there  is  no  reason  for  distinguishing  alienation  by 
will,  from  any  other  species  of  alienation.  If  a  person  having  property  in  England, 
alienates  that  property  by  an  instrument  valid  by  the  laws  of  En^and  for  that  pur- 
pose^ it  seems  perfectly  immaterial  to  inquire,  whether  such  an  instrument  was 
Talid  by  the  laws  of  the  country  where  he  happen^  to  reside  at  the  time;  it  is  not 
intended  to  have  any  operation  there»  nor  intended  to  convey  property  situated 
therei 

[694]  It  is  enough  if  it  be  valid  by  the  law  of  the  country  where  it  is  intended  to 
o}>erate ;  and  it  would  be  carrying  the  argument  a  great  way,  to  say,  that  in  order 
effectually  to  alienate  property  situated  in  another  country,  it  is  not  only  necessary  to 
do  it  by  an  instrument  effectual  by  the  law  of  the  country  who-e  the  property  ist 
situated ;  but  also,  that  the  instrument  must  be  one  which  would  have  been  effectual 
to  have  toansferred  the  property,  if  it  had  been  situated  in  the  place  where  the  party 
resided. 

And  therefore,  unless  it  can  be  contended  that  there  is  some  distinction  between 

alienation  by  will,  and  other  modes  of  alienation,  it  is  sufficient  to  inquire  whether 

the  instrument  is  valid  to  transfer  prop^ty  situated  in  England,  a  point  which 

jstamot  be  disputed  after  probate  has  been  granted  by  the  proper  ecclesiastical  court. 

But  further;  This  is  not  a  case  where  the  alienation  could  not  have  been  made  by 
the  law  of  Scotland ;  for  it  is  admitted,  that  the  right  to  legitim  might  have  been  de- 
feated a  thousand  ways  by  conveyance  inter  vivos,  by  changing  the  nature  of  the 
property,  by  vesting  it  in  heritable  bonds,  in  personal  bonds,  secluding  executors' 
bonds,  bonds  with  substitutions ;  or  even  in  bonds  with  a  substitution  to  such  person 
as  he  should  name  by  any  writing  under  his  hand ;  there|fore,  as  the  thing  might 
have  been  done  by  one  mode  or  other,  according  to  the  law  of  Scotland,  the  question 
comes  to  be,  Whether  in  order  to  transfer  property  in  England,  which  propeirty 
might  have  been  legally  transferred  according  to  the  law  of  both  countries,  it  be 
necessary  to  use  the  English  or  Scotch  form  of  conveyance)  or  whether  a  conveyance 
valid  by  the  laws  of  England,  becomes  invalid,  merely  because  the  person  executing 
it  happens  to  live  in  Scotland  ?  It  has  been  often  contended  and  properly  decided, 
that  a  conveyance  of  personal  property,  if  executed  according  to  the  forms  of  the 
lex  domicilii,  is  sufficient  to  convey  property,  although  situated  in  another  country ; 
because  the  person  is  supposed  to  be  conversant  in  the  law  of  his  own  country  only. 
It  is  upon  this  principle  that  the  deeds  of  one  country  are  sustained  in  another; 
but  it  never  was  contended,  that  if  a  person  living  in  a  foreign  country,  made  him- 
self acquainted  with  the  laws  of  the  country  where  his  property  was  situated,  and 
endeavoured  to  convey  it  according  to  those  laws,  that  this  very  act  rendered  his  con- 
veyance invalid ;  and  that  no  conveyance  can  be  valid  but  one  executed  according  to 
the  forms  of  the  lex  domicilii,  although  it  be  executed  according  to  the  forms  of  the 
law  in  loco  rei  sitae. 

It  was  also  observed  by  the  appellants,  that  one  great  argument  used  by  Lord 
Hardwick,  in  the  case  of  Thorn  and  Watkins,  in  favour  of  the  lex  domdcilii  taking 
place  in  intestate  succession,  namely,  that  a  contrary  decision  would  destroy  the 
credit  of  the  funds,  must,  in  this  case  of  testate  succession,  operate  directly  the  con- 
trary way ;  for  if  it  shall  be  held,  that  the  property  of  [595]  Scotchmen  situated  in 
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England,  is  liable  to  the  claim  of  legitim,  it  Deceesarilj  follows,  that  every  Scotdunan 
who  wishes  to  have  a  power  of  disposing  of  his  property  by  will  or  testamentary  deed, 
must  withdraw  his  property  from  the  funds,  and  transfer  it  to  Scotland. 

The  respondent,  in  the  course  of  his  arguments,  laid  much  stress  upon  the  sup- 
posed maxim,  that  mohilia  non  luihtmt  situs,  and  are  to  be  considered  as  having  no 
proper  local  situation,  but  as  being  attached  to  the  person  of  the  proprietor,  tod 
therefore  situated  at  the  place  of  his  domicile.  If  this  maxim  be  true  to  its  utnoft 
extent,  then  unquestionably  there  can  be  no  dispute  what  law  is  to  take  place;  for  in 
every  possible  case,  t^e  lex  domicilii,  and  the  law  of  the  loeus  ret  sitae,  must  be  tbe 
same.  It  is  because  the  maxim  is  not  true,  that  the  question  is  raised;  for,  in 
the  very  terms  of  it,  it  supposes  the  situs  of  the  property  to  be  in  one  place,  and 
the  domicile  of  the  person  in  another. 

It  would  be  idle  to  discuss,  whetber  property  situated  in  England  was  to  be 
governed  by  the  law  of  England,  if  it  were  an  incontrovertible  proposition  of  law,  that 
no  domiciled  Scotchman  could  have  moveable  property  situated  in  England.  It  it 
however  unquestionably  true,  thai  to  many  purposes,  moveables  have  a  g^u,  and 
may  be  described  by  it. 

The  maxim  can  mean  no  more  than  a  short  way  of  erpreesing  the  opinion  of 
those  who  think  that  the  lex  domicilii  should  regulate  succession  cA  intettato  in 
moveables;  and  therefore  this  maxim,  or  rather  this  section,  may  be  very  much  laid 
out  of  the  question ;  the  true  state  of  it  being,  by  what  law  is  testate  succession  w 
inohiMhus  to  be  regulated,  when  the  domicile  is  in  one  place,  and  the  situs  of  the  moy*- 
ables  in  anotiierl  It  may  also  be  observed,  that  this  maxim  or  fiction  of  some 
foreign  jurists  (for  tiieiy  are  by  no  means  all  agreed  on  it)  has  no  fcH-ce  in  titis 
country  aa  a  maxim  of  law.  It  can  derive  its  force  only  from  the  reasoning  lif 
which  it  is  supported.  It  is  therefore  by  a  discussion  of  that  reasoning,  by  wliidt 
it  is  provied  that  the  lex  domicilii  ought  to  take  place  in  opposition  to  the  law  of 
loc*u  rei  sitae,  that  the  question  is  to  be  decided,  and  not  by  a  quotation  of  the  maiim 
that  mohilia  non  habent  situs.  Indeed,  it  is  in  itself  nothing  more  than  a  fiction, 
invented  and  supported  as  a  means  of  getting  rid  of  the  difficulty  of  the  reasoning, 
by  converting  a  question  of  fact  into  a  proposition  of  law;  and  it  is  accordingly 
treated  by  its  warmest  supporters  as  a  pure  fiction. 

From  the  quotation  from  Voet,  lib.  1.  tit.  4.  pars  2.  de  statut.  sect.  II.  r^t^ 
upon  by  the  respondent  (see  ante,  p.  579  ),  it  was  contended  by  the  appellant  to  be 
clearly  understood  by  that  author  as  nothing  more  than  a  fiction  or  presumption, 
established  for  discovering  the  presumed  will  of  a  person.  Where  that  will  is  not 
expressed  and  confined  to  that  case,  the  appellant  has  no  occasion  to  dispute  its 
truth,  or  the  propriety  of  its  application.  It  may  however  be  remarked,  that  it 
would  be  more  simple  to  [696]  say,  that  when  a  person  dies  intestate,  it  may  be 
fairly  presumed,  that  he  intended  his  property  to  be  divided  at  his  death  by  the  lav 
of  his  own  country,  with  which  he  was  acquainted,  than  to  have  recourse  to  any 
fiction  whatsoever,  the  truth  of  which  cannot  be  supported  even  by  those  who  ar* 
its  warmest  advocates.  For  this  very  same  author,  lib.  48.  tit.  20.  sect  7.  tresti 
it  as  a  maxim  by  no  means  applicable  to  all  cases ;  or  rather,  he  confines  its  applica- 
tion to  the  single  case  of  intestate  succession.  In  reasoning  upon  the  effect  of  a 
forfeiture  for  a  crime  in  one  state,  upon  property  situated  in  another,  after  con- 
tending that  such  forfeiture  would  operate  to  confiscate  immoveable  proper^  to  tto 
state  where  it  lay,  provided  the  crime  was  such  as  would  have  induced  a  forfeiture  if 
it  had  been  tried  in  that  state,  he  adds,  "  Nee  alivd  ex  jtvris  rigore  statuendum  dt 
mobilibus  licet  enim  in  materia  successionis  ab  intestato,  receptum  sit  mobile  ng* 
lege,  dom,icilii  defuneti  quia  ubicunque  naturaliter  existant  finguntur  domiM 
presentia  esse  tamen  vere  subsant  poteetati  atque  imperio  ejus  in  eujus  territ«n» 
invenituntwr." — From  this  quotation  it  is  clear,  that  Voet  does  not  consider  thii 
maxim,  so  much  relied  upon  by  tiie  respondent,  as  universally  true  or  univenaUy 
applicable.  On  the  contrary,  he  considers  it  as  solely  relating  to  the  case  of  intestate 
succession,  and  as  a  presumption  establidied  for  the  discovery  of  supposed  will 
With  this  case,  therefore,  it  has  no  relation.  This,  which  is  fairly  to  be  inferred 
from  the  opinions  of  Voet,  is  distinctly  laid  down  by  Huber,  an  eminent  Dvith. 
lawyer,  and  one  no  less  an  advocate  for  the  lex  domicilii  being  the  proper  rule  for 
determining  succession  ab  intestato.     He  states  the  question,  "  Si  quit  moriat''' 
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intestatuB  relietit  bonis  in  divertis  eivitatibus  quae  non  eiedem  legibut  sueeedendi 
utuntur  utrum  sueeetiio  deferatur  seetmdtim,  legit  reipubliei  in  qua  vixit  et  mortuus 
est  defunetus  an  ubi  sita  sunt  bona."  To  which  he  answers,  "  Immobilia  seqvi  jus 
loei  in  quo  sita  sunt  mobilia  cum  non  faeiant  partem  territorii  sed  afectionetn  ad 
personam  ultiTni  possessoris  habeant  sequntwr  jus  loei  in  quo  iUi  domicUium 
habuit."  And  then  he  adds,  "  Quod  si  testatoris  vel  contrahentes  elaris  verbis  ex- 
presserunt  quid  de  rebus  immobilibus  fieri  vellent  turn  ratio  juris  gentium,  postulal 
ut  voluntas  afectum.  suum  habeat  ubicunque  sitae  sint  mobilis  immobiliBve,  cum, 
ndhU  tarn  natwali,  sit  quam,  ut  voluntas  domini  volentis  rem.  suam  in  alium  tran.\- 
ferre  rata  haheatur  ut  ait  Justinianus  in  sect,  per  Traditionem  40  Inst,  de  Aequir, 
R.  D.  JIab.  di.  Jur.  I.  5.  sect.  i.  tit.  sect.  22,  23."  It  might  almoet  be  supposed,  that  this 
opinion  was  given  upon  this  very  case,  and  will  decide  it,  as  fax  at  least  as  the  opinions 
of  foreign  lawyers  can  have  any  weight. 

But  it  has  been  contended,  that  although  it  may  be  true  ihat,  some  moveables  have 
a  sittu,  yet  that  debts  nomina  debitoris  follow  necessarily  the  person  of  the  creditor. 
This,  although  it  were  admitted,  would  not  affect  a  great  part  of  the  property,  con- 
tested in  tills  case,  most  of  which  consists  of  money  in  the  [697]  funds,  which  cer- 
tainly must  peculiarly  be  considered  as  having  a  situs;  so  much,  that  it  cannot  be 
transferred  from  one  hand  to  another,  unless  the  owner  comes  himself  to  the  place 
where  it  is,  or  authorises  some  person  to  appear  and  act  for  him;  and  accordingly 
every  foreign  writer  upon  the  law  has  stated  depositae  montium,  as  peculiarly  having 
a  sittu,  which  bears  a  strict  similarity  to  money  in  the  funds. 

It  seems  to  have  been  a  point  by  no  means  settled  in  the  law  of  Scotland,  whether 
nomina  debitoris  follow  the  person  of  the  creditor  or  the  debtor.-  Dirleton,  one  of 
the  acuteet  writers  on  the  law  of  Scotland,  puts  the  questions,  si  nomdna,  which  are 
not  res,  but  entio  rationis  have  situm,  when  the  debtor  is  in  Scotland,  cmim^  re- 
manendi,  and  the  debt  is  contracted  with  him  as  residing  there  1  He  then  states 
the  argument  on  both  sides,  and  clearly  shews  to  which  his  own  opinion  leans.  Ratio 
dubitandi,  they  are  thought  and  called  a  personal  interest;  and,  therefore,  should 
tequi  personam:  Contra,  they  are  res  in  obligationi  et  potentia.  2do,  If  the 
creditor  be  forefaulted  in  France,  being  a  Frenchman,  they  do  not  forefault  to  that 
king  quia  subditus  amittet,  only  quda  sunt  civitatis.  Ztio,  They  are  liable  in  Scot- 
land to  extraordinary  taxation.  4^o,  The  debitor  is  quasi  servus  and  servi  habend. 
aitum,;  to  consider  quid  juris  elsewhere,  as  to  Banks,  and  Tnontes  pietatis.  Stewart, 
the  commentator  of  Dirleton,  leans  to  the  opposite  opinion,  but  with  great  heeitatioa. 

In  a  variety  of  cases  lie  law  does  suppose  debts  to  have  a  situs  in  the  country  of 
the  debtor ;  a  debt  due  in  Scotland  does  not  rest,  ipso  jure,  in  the  assignees  under  a 
commission  of  bankrupt.  Now,  if  they  were  to  be  considered  as  situated  in  England 
only,  the  assignees  must  have,  tp«o  jure,  a  complete  right.  The  process  of  arrest- 
ment, by  the  law  of  Scotland,  is  founded  entirely  upon  the  idea,  that  the  property 
of  a  creditor  is  in  the  hands  of  debtor,  situated  where  he  is,  and  must  be  produced 
by  him  upon  the  decree  of  forthcoming.  It  is  not  used  for  the  purpose  of  pre- 
venting the  debtor  from  paying  to  his  creditor,  or  for  transferring  a  right  from  the 
creditor,  but  is  a  process  to  compel  the  debtor  to  deliver  up  property  which  he  has 
in  his  hands  really  bdonging  to  his  creditor,  but  which  that  creditor  ought  to  pay 
to  the  person  using  the  arrestment.  It  is  therefore  not  the  transference  of  a 
right,  but  a  demand  to  deliver  up  property ;  for  this  purpose,  it  must  be  supposed 
to  have  an  actual  situs  in  the  place  where  it  is  demanded,  and  where  it  is  required 
to  be  delivered  up.  The  decree  is  looked  upon  as  a  judicial  assignation  of  a  subject, 
which  therefore  must  be  supposed  to  be  situated  in  the  place  where  the  debtor  is; 
otherwise  the  judge  can  have  no  authority  to  deliver  it  up  or  assign  it ;  for  arrestment 
is  not  a  process  in  personam,  but  is  held  by  all  the  writers  on  tlie  law  of  Scotland  to 
lay  a  nexus  upon  the  subject  itself,  and  to  entitle  the  arrester  to  an  action,  by  which 
he  may  appropriate  it  to  himself.  The  only  foundation  for  it  therefore  is,  [598] 
that  debts  have  a  siUu  where  the  debtor  is,  and  where  alone  they  can  be  exacted. 

But  the  app^ant  further  apprehends,  tliat  a  series  of  decisions  has  established  it 
as  a  point  of  Scotch  law,  that  the  lex  loci  rei  sitae  is  the  governing  rule  both  in 
testate  and  intestate  succession ;  and  therefore,  if  it  be  the  law  of  England  that  the 
law  of  Scotland,  with  regard  to  succession,  is  to  regulate  the  sucoepsion  of  Scotch- 
men, dying  and  leaving  property  in  England,  it  will  necessarily  follow  that  the 
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operation  of  the  law  of  Scotland  must  be  confined  to  property  situ&ted  in  ScotUod 
only.  The  law  of  Scotlcmd  must  therefore  be  inquired  after  as  a  fact ;  and  if  a  seriei 
of  deciBions  are  adhered  to,  the  law  of  Scotland  confines  iteelf  within  the  limits  tA  tiie 
country,  and  decides  that  the  law  of  England  must  take  place  with  regard  to  pro- 
perty situated  there;  it  is  therefore  a  matter  of  no  importance  to  the  appeUant, 
whether  the  law  of  England  or  the  law  of  Scotland  be  held  the  rule  of  suoceaioo  in 
the  present  cas&  If  iJie  law  of  England  be,  that  tl^  law  of  Scotland  shall  prerail 
with  regard  to  the  property  of  Scotchmen  situated  in  England,  then  the  lav  of 
Scotland  decides,  that  with  regard  to  such  property,  the  law  of  En^and  is  the  rule; 
if,  on  the  contrary,  it  be  held,  that  the  law  of  England  and  its  rules  of  disteibntion 
regulate  without  distinction  all  property  lying  within  its  reach,  then  equally  the 
appellant  must  succeed.  At  the  same  time  it  is  to  be  observed,  that  although  it  t«« 
proved  that  the  lex  domicilii  were  the  rule  as  to  intestate  succession,  the  argument 
will  not  bear  upon  the  case  of  testamentary  succession.  Lord  Stair,  b.  1.  t  1.  aeet 
16.  says,  "  The  law  of  Scotland  regulates  the  sucoession  and  rights  of  Scotchmen  in 
Scotland,  though  dying  abroad  and  resident  there;  expressly  laying  it  down,  that 
though  domiciled  abroad,  the  succession  to  Scotch  rights  must  be  goTerned  by  Sootdi 
law,  and  completely  disregarding  the  law  of  the  domicile."  Lord  Bajikton  foQovs 
the  same  doctrines,  b.  1. 1  1.  sect.  82,  83.  He  says,  "  The  succession  of  persons  residing 
and  dying  abroad,  devolves  according  to  the  laws  of  the  place  where  the  subject  lies.' 
He  then  proceeds  to  give  instances,  and  c(Hicludee,  "  For  the  same  reason  in  legal 
sucoession,  whether  of  heritage  or  moveables,  the  rule  is,  that  those  who  are  called 
to  it,  who  by  the  laws  of  the  place  where  the  subject  lies  are  entitled,  and  not  thoie 
who  are  the  lineal  successors  by  the  law  of  the  country  where  the  proprietor  resided 
and  died."  These  opinions  of  the  most  respectable  writers  upon  the  Scotch  k« 
have  been  followed  by  a  series  of  decisions  in  the  courts  of  that  country  for  nest 
two  centuries.  The  first  case  which  is  to  be  found,  is  so  early  as  the  year  1611, 
Haddington;  and  is  thus  abridged  in  the  Dictionary,  vol.  1.  p.  320. — " k  Scotdi- 
man,  born  Ixistard,  dying  in  England,  his  goods  will  fall  under  escheat  to  the  king, 
and  his  donator  will  have  a  right  thereto,  notwithstanding  any  testatuent  made  bf 
the  bastard  unconfirmed  in  Engleind ;  and  [699]  albeit  it  be  alleged  that  bastards 
have  testcunenti  factionem  there." 

It  is  clear,  that  if  in  this  case  the  leas  donUcilii  had  been  followed,  and  if  it  wets 
supposed  that  all  moveaUes  had  siPus,  there  the  decision  must  have  been  in  fsTOur 
of  the  will.  And  what  forms  a  strong  point  of  sinxilarity  between  this  case  aod  the 
present  is,  that  the  restraint  which  tiie  law  of  Scotland  imposes  upon  the  factiUu 
testandi  of  bastards  is  not  dissimilar  to  the  restraint  which  is  imposed  on  a  fatkr 
with  respect  to  Uffitim. 

The  next  case,  in  point  of  time,  is  to  be  found  in  Durie,  December  9th,  1623, 
Henderson's  Bairns  contra  Debtors.  And  although  it  was  a  case  concerning  heri- 
table bonds  only,  and  in  which  the  testator  had,  by  will  made  in  Flanders,  instituted 
all  his  children  his  heirs,  which  testament  was  not  by  the  law  of  Scotland  valid  to 
pass  heritage ;  yet  it  is  important  to  mention  it  here,  because  the  reasons  assigned 
for  the  judgment  clearly  shew  the  opinion  of  the  judges  upon  the  present  point 
After  mentioning  that  such  a  testament  was  valid  by  the  law  of  Flanders,  it  is  nid, 
'*  That  that  testament  could  not  be  valuable  but  for  the  goods  and  heritage  which 
was  within  the  province  where  the  testator  made  his  testament,  and  could  not  extend 
to  goods  and  gear  which  were  within  another  kingdom,  when  the  goods  would  not 
fall  under  that  division  and  testament  by  the  law  of  the  kingdom  where  the  good« 
and  lands  lay ;  but  the  said  goods  ought  to  be  asked  by  that  person  who  would  be 
found  to  have  right  ther^»,  by  the  law  of  the  kingdom  where  they  were,  and  not  by  the 
law  of  any  other  kingdom ;  neither  could  the  law  of  any  other  country  have  place  m 
Scotland,  for  any  thing  hieing  witliin  Scotland,  but  the  proper  law  of  the  coantiy 
itsielf." — Tlie  next  caee  is  Melvill  and  DrimunonJ,  July  16,  1634,  Durie,  whic  »lw 
related  to  heritable  bonds,  but  the  ratio  decidendi  is  stated  to  be,  that  bona  ta» 
mobilia  qvam  iinmobi/ia  regulantur  juxta  legis  regni  and  loci  quo  bona  ea  jatt^ 
et  sita  sunt. 

The  same  principle  seems  to  have  guided  the  judges  during  the  usurpation, 
June  1656,  Craig  v.  Lord  Traquair,  and  January  19,  1665,  Leu-is  contra  Sko*' 
where  a  nuncupative  testament  made  by  a  person  domiciled  in  England  was  found 
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not  effectual  to  carry  moveable  estate  situated  in  Scotland,  although  the.  will  was 
actually  proved  in  the  ecclesiastical  court  in  England ;  and  this  case  is  more  deserv- 
ing of  attention,  because  the  very  same  arguments  which  are  now  adduced  were  then 
offored  without  effect.  Yet  had  it  ever  been  imagined  by  the  lawyers  of  that  day, 
that  the  lex  domietiii  must  govern,  and  that  tnobilia  non  habent  titut,  it  is  impossible 
not  to  have  given  them  effect,  and  decided  a  contrary  way. 

The  rule  in  the  law  of  Scotland,  of  rejecting  nuncupative  testaments,  is  a 
limitation  of  Uie  faetMa*  tettandi;  and  in  this  case,  the  law  of  Scotland  gave  effect 
to  its  own  restraints  in  the  [600]  case  of  goods  in  Scotland  belonging  to  a  domiciled 
Englishman ;  it  never  could  intend  that  Scotch  restraints  were  to  operate  over  pro- 
perty situated  in  England,  although  belonging  to  a  p««(Hi  domicile  in  Scotland. 
There  are  a  variety  of  other  cases,  all  tending  to  estaUish  the  proposition,  that  the 
law  of  Scotland  f^ulates  the  succession  to  personal  property  by  the  lex  loci  rei  titae  : 
It  is  unnecessary  to  do  more  than  mention  them.  Bittet  v.  Brovm,  July  19th,  1666, 
reported  by  Dirleton;  Arehhithop  of  Glatgow  contra  BrunUfield,  Mar.  1583; 
Dryden  v.  Elliot,  1684;  both  reported  in  Harcarse;  Lorimer  contra  Mortimer, 
February  1st,  1770;  Eleherion  and  Damdton,  January  13tfa,  1778;  and  Henderson 
and  Maclean  in  the  same  year ;  and  the  only  case  which  supports  the  contrary  doc- 
trine, is  that  of  Brovm  and  Broicn,  November  28th,  1744,  reported  by  Falconer  and 
Kilkerran,  which  seems  never  to  have  been  followed,  and  even  to  have  been  dis- 
approved of  at  the  time  it  was  made,  as  clearly  appears,  by  what  is  said  by  Lord 
Kilkerran,  in  his  report  of  Morrison's  case,  Eelk.  214.  voce  Foreign. 

The  very  respectaUe  opinion  supposed  to  be  delivered  in  the  house  of  lords  in 
the  case  of  Brtiee  and  Bruce,  is  thought  by  the  respondent  to  bear  upon  this  case; 
but  the  appellant  apprehends,  that  it  was  not  necessary  in  that  case  expressly  to 
determine  what  was  the  law  of  Scotland,  because  the  House  of  Lords  were  of  opinion, 
that  Mr.  Bruce  was  not  domiciled  in  Scotland;  and  therefore  the  law  of  Scotland 
could  not  apply  to  his  case,  it  not  even  being  pretended  that  he  had  any  property 
thereL  He  imagines  himself,  with  the  utmost  deferemoe  to  that  opinion,  still  at 
liberty  to  contend  what  the  law  of  Scotland  is  in  his  case ;  and  even  if  it  were  sup- 
posed that  that  very  weighty  opinion  decided  what  was  the  law  of  Scotland  in  a 
case  of  intestate  succession,  and  what  was  the  best  rule  of  presuming  the  wiU  of 
the  deceased ;  yet  he  still  apprehepids,  that  be  is  at  liberty  to  argue,  and  hopes  he 
has  proved,  that  the  principles  upon  which  that  opinion  is  supposed  to  be  grounded, 
do  not  apply  to  the  case  of  testate  succession  upon  which  he  relies.  If  the  appellant 
succeeds  in  establishing,  either  that  the  lex  loci  rei  titae  is  the  rule  of  Scotch  law, 
with  regard  to  the  succession  to  the  moveable  estate  of  Scotchmen,  wherever  situated ; 
or  if  he  has  succeeded  in  establishing,  that  the  lex  domicilii  is  a  rule  only  adopted  for 
ihe  purpose  of  ascertaining  presumed  will,  and  therefore  not  applicaUe  to  this  case ; 
it  will  b€)  unnecessary  for  him  to  discuss  what  is  the  rule  adopted  by  the  law  of 
England.  It  is  quite  enough  for  his  purpose,  that  it  is  admitted  that  the  law  of 
England  looks  to  the  lex  domicilii,  that  is,  the  law  of  Scotland,  which  he  conceives 
he  has  proved  to  be  in  his  favour. 


[601]  Case  2. — Sakah  Drummond  (Widow  of  James  Dbummond,  and  Guardian 
to  David  Drdmmond  her  Son), — Appellant;  James  Drummond,  & 
aL, — Respondmta  [20th  February  1799]. 

[See  2  Scots  R.  R.  18.     Discussed  in  Brodie  r.Barn/,  1813,  2  V.  and  B.  127,  and 
Maxwell  v.  Maxwell,  1870,  L.  R.  4  H.  L.  506.] 

Though  the  personal  estate  of  a  Scotchman  dying  domiciled  in  England,  must  be 
distributed  according  to  the  law  of  England,  yet  that  shall  not  affect  or  inter* 
fere  with  the  succession  to  his  real  estate  in  Scotland.  Therefore,  where  for 
securing  a  sum  of  money  borrowed,  a  heritaMe  bond  is  granted,  by  which  the 
land  in  Scotland  is  rendered  liable  as  the  principal  debtor  there,  and  the 
heir  pays  the  said  bond  by  sale  of  part  of  the  estate,  (being  at  the  same  time 
one  of  the  next  of  kin  and  administrator,)  he  shall  not  oome  for  relief  upon 
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the  personal  funds  in  England,  as  primarily  applicable  to  the  pajiuMit  of 
such  a  debt. 

See  Balfour  v.  Scott,  ante,  p.  550,  and  which  was  relied  on  as  in  point  by 
both  parties  in  this  appeal :  tlie  arguments  on  each  side  are  well  -worthj  per- 
usal.— This  case  did  not  come  into  the  hands  of  the  Editor  till  the  whole  of 
that  of  Balfour  v.  Scott  was  printed. 

David  Drummond  was  a  native  of  Scotland,  but  domiciled  in  England.  He 
died  at  his  house  in  Sackville-street,  London,  upon  the  27th.  of  July  1791.  Afi« 
having  acted  for  some  years  in  the  capacity  of  derk  to  his  paternal  uncle,  William 
Drummond,  wine  merchant  in  London,  he  was  assumed  as  a  partner  into  &  third 
share  of  the  concern  ;  and  in  the  year  1788,  upon  William  Drummond's  retiring  from 
business,  he  succeeded  to  the  whole,  upon  paying  a  sum  of  money,  which  was  ad- 
vanced by  his  maternal  uncle,  Mr.  James  Clow,  late  professor  of  logic  in  tlie  univeraity 
of  Gla^ow. 

In  ih&t  same  year  Mr.  Clow  died,  and  was  succeeded  by  David  Drummond  in  the 
lands  of  Ducholly  and  Pittentian,  situated  in  the  county  of  Perth  in  Scotland,  in 
virtue  of  a  disposition  and  settlement  executed  by  Mr.  Clow  upon  the  29th  of  May 
1783,  by  which  these  lands  were  disponed  to  him  and  the  heirs  of  his  body,  whom 
failing,  to  James  Drummond,  his  brother,  the  husband  of  Mrs.  Sarah  Drummond. 
the  appellant,  and  the  heirs  of  his  body.  Upon  the  precept  of  sasine  contained  in  thi» 
disposition,  David  Drummond  was  duly  infefted,  conform  to  instrument  of  sasine 
bearing  date  the  30th  of  August,  and  registered  at  Perth  the  10th  of  October  1788. 

In  the  month  of  February  1789,  David  Drummond  borrowed  from  captain  George 
BirreU,  some  time  in  the  service  of  the  Honourable  East  India  Company,  tiien  residing 
at  Kirkcaldy  in  Scotland,  the  sum  of  £2000  sterling,  in  security  of  which  he  granted 
an  heritable  bond  over  these  lands  of  Duchally  and  Pittentian,  to  which  he  succeeded 
as  heir  of  provision  to  his  uncle  Mr.  Clow ;  the  heritable  bond  is  dated  the  6th.  and  an 
[602]  instrument  of  sasine  followed  upon  it,  which  is  darted  the  26th,  and  re^stered 
in  the  register  of  sasinee  at  Perth  upon  the  27th,  days  of  February  1789.  This 
mon^y  was  borrowed  of  captain  Birrell  to  repay  a  like  sum  borrowed  in  March  1787, 
by  Mr.  Drummond,  of  Newnh&m  and  Co.  of  London. 

By  the  nature  and  style  of  an  heritable  bond  in  the  law  of  Scotland,  the  rents  and 
profits  of  the  land  are  not  only  disponed  to  the  creditor  for  payment  of  the  intereet 
stipulated  upon  the  principal  sum,  but  the  land  itself,  as  well  as  the  rente,  ar« 
conveyed  to  him  in  security  and  payment  of  the  money  borrowed ;  so  tliat,  in  virtue 
of  the  infeftment  which  the  creditor  is  empowered  to  take  by  the  deed,  he  may  taiter 
into  possession  till  he  receive  satisfaction  of  his  debt ;  and,  strictly  and  properly,  no 
more  remains  to  the  debtor  than  a  right  of  redeeming  the  lands  upon  paymoit  of 
the  principal  sum,  with  the  interest  that  may  be  due  upon  it.  According  to  the  stile 
and  tenor  of  the  bond  granted  upon  this  occasion  by  David  Drummond,  which  was 
conceived  and  executed  in  the  usual  stile  and  manner  of  Scotoh  deeds  of  that  nature, 
it  was  contended  by  the  respondents,  that  it  musrb  have  been  the  understanding  and 
intention  of  the  parties  tliat  the  money  was  to  be  paid  in  Scotland,  and  that  the  deed 
was  to  have  effectual  execution  in  that  country  only,  and  according  to  the  law  and 
practice  of  the  place,  where  the  subject  over  which  the  heritable  right  had  been  created 
was  situated.  Accordingly,  they  observed,  in  the  clause  of  redemption,  special  pro- 
vision is  made  for  redeeming  the  lands,  by  payment  or  legal  tender  of  the  principal 
interest,  and  expences  to  the  creditor,  and  his  heirs  and  representatives,  "  or,  in  case 
of  their  absence  or  refusal,  by  paying  the  same  into  the  bank  of  Scotland  at  Edin- 
burgh." 

On  the  part  of  the  appellants  it  was  contended,  that  Mr.  Drummond  appeared  to 
have  considered  this  debt,  although  constituted  in  an  heritable  form  guodd  the 
creditor,  to  have  been  really  and  truly  a  charge  on  his  personal  estate.  Accordingly 
in  his  books  his  stock  in  trade  was  made  del*or  to  Newnham  and  Co.  for  the  £2000 
at  the  time  it  was  borrowed  of  them,  and  was  afterwards  made  creditor  when  the 
money  was  repaid.  And  it  was  again  made  debtor  to  captain  BirreU.  The  appel- 
lant contended,  therefore,  that  in  fact  Mr.  Drummond  (so  far  as  could  be  collected 
from  intention  not  expressed  in  a  regular  deed,)  had  charged  his  personal  estate  with 
this  debt,  and  constituted  it  debtor  for  the  amount. 

Upon  the  death  of  David  Drummond  in  July  1791,  Jamee  Drummond,  his  brother, 
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the  neizt  substitute  ia  Mr.  Clow's  deed  of  settlement,  made  up  titles  as  heir  of  proyision 
to  the  two  estates  of  Duchally  and  Pittentian ;  and  having  sold  tlie  estate  of  Duchalljr 
at  the  price  of  £3800  (for  the  very  express  purpose,  as  it  wa«  contended  l^  the  re- 
spondents, of  freeing  his  property  of  the  heritable  burden  created  in  favour  of 
captain  Birr^,)  he  in  May  1792  paid  the  debt  out  of  the  price,  together  with  [603] 
£128  98.  lOd.  of  interest,  and  received  from  the  creditor  a  discharge  and  renuncia- 
tion proceeding  upon  the  following  narrative :  "  And  now,  seeing  that  James  Drum- 
mond,  merchant  in  London,  brother  german  of  the  deceased  David  Drummond, 
and  heir  of  provisicm  in  the  foresaid  lands  of  Duchally,  etc.  has  upon  the  16th 
day  of  May  last  past  made  payment  to  me  of  the  foresaid  principal  sum  of  £2000 
fcterling,  etc;  therefore  I  have  exonered  and  discharged,  and  hereby  ezoner,  quit,  and 
simply  for  ever  discharge,  the  said  James  Drummond,  his  heirs,  executors,  and  suc- 
cessors, and  all  others  whomsoever,  the  heirs  and  representativee  of  the  said  David 
Drummond,  of  the  said  principal  sum," — and  he  renounced  his  right  to  the  lands. 
This  discharge  and  renunciation  was  duly  registered  at  Edinburgh  the  29th  of  June 
1792. 

Besides  these  two  estates  in  Scotland,  to  which  James  Drummond  succeeded  as 
heir,  David  Drummond  died  likewise  possessed  of  very  considerable  personal  funds, 
which  were  chiefly  situated  in  England,  where,  on  aooount  of  the  business  in  which  he 
was  engaged,  he  had  for  several  years  his  principal  domicil ;  though  it  was  his  custom, 
after  succeeding  to  his  uncle's  estates,  to  reside  for  some  months  every  year  at  the 
mansion-house  of  Duchally,  in  which  he  always  kept  furniture  and  an  establishment. 
From  his  having  died  domiciled  in  England,  the  succession  to  these  personal  funds  fell 
to  be  regulated  by  the  law  of  that  country,  which  gives  the  right  of  administration  to 
the  motib.er,  subject  to  distribution,  however,  among  her  children,  all  of  whom  are, 
equally  with  her,  admitted  to  a  share  of  the  moveaUe  property  of  the  intestate. 

As,  however,  the  mother  of  the  defunct  in  this  case  was  resident  in  Scotland,  and 
her  son,  James  Drummond,  the  app^ant's  husband,  was  living  upon  the  spot  where 
the  personal  estate  lay,  and  where  all  the  funds  were  to  be  collected,  she  judged  it 
adviseaUe  to  renounce  her  right  of  administration  in  favour  of  him.  To  this  she  was 
induced  partly  by  the  advice  of  William  Drummond,  the  uncle  of  the  deceased,  who 
took  a  very  active  and  leading  part  in  all  the  concerns  of  the  family,  and  who,  from 
his  situation,  had  naturally  a  very  considerable  influence,  both  over  her  and  her 
daughters,  and,  partly  from  views  of  convenience,  as,  had  she  herself  administered, 
she  could  only  have  acted  by  granting  a  power  of  attorney  to  some  person  resident  in 
London. 

In  consequence  of  this  renunciation  by  his  mother,  James  Drummond  came  to 
unite  in  his  person  two  distinct  and  separate  characters ;  namely,  that  of  heir,  and 
that  of  administrator  or  executor.  In  the  former  of  these  characters  he  had  right  to 
the  two  estates  of  Duchally  and  Pittentian  ;  and  having  made  up  his  titles  by  a  service 
according  to  the  Scotch  forms,  he  vested  in  himself  the  rights  to  the  lands  as  it  stood 
in  his  predecessor,  subject  to  every  burden  which  by  the  law  of  the  country  is  imposed 
upon  die  heir.  In  the  latter  character  in  which  he  [604]  acted,  not  only  for  his  own 
behoof,  but  also  for  the  equal  behoof  of  his  mother  and  sisters,  it  was  his  duty  to 
coUect,  with  all  expedition,  the  personal  effects  belonging  to  the  deceased,  and  to 
distribute  them  with  fairness,  a4xx>rding  to  the  respective  rights  of  the  parties 
intu«eted. 

Soon  after  letters  of  administration  were  taken  out  by  James  Drummond,  it  ap- 
pears, that  William  Drummond,  his  uncle,  was  employed  to  put  a  value  on  the  stock 
of  wines  and  furniture  belonging  to  the  deceased.  According  to  this  valuation  they 
•were  estimated  at  no  more  th&n  £3135  19s.  6d.  But  with  this,  as  a  fair  and  full  esti- 
mation, the  respondents  were  certainly  not  bound  to  be  satisfied.  In  making  it, 
William  Drummond  acted  eatirdj  on  the  part  of  his  nephew,  without  any  person 
having  been  appointed  on  the  part  of  the  mother  and  sisters,  and,  indeed,  even  with- 
out their  knowledge,  or  any  intimaxion  having  been  given  them  that  such  a  thing  was 
to  be  done.  From  anxiety,  however,  to  preserve  a  good  agreement  with  persons  so 
nearly  connected,  they  were  willing  to  abide  by  it  as  jnrt  value:  and  accordingly 
at  that  estimation  the  whole  wines  and  furniture  (with  the  exception  of  few  articles 
which  were  sent  to  the  mother  at  the  valuation  of  £87)  were  ddivered  over  to  Junes 
Drunuuond  and  his  cousin  William  Lindpay,  who  had  entered  into  partnership  for 
carrying  on  the  wine  trade  of  the  deceased. 
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Besides  the  yalue  of  these  articles,  James  Drummoud  had  also  recovered  manj  of 
the  outstanding  debts  due  to  tlie  defunct;  and  having  thus  intromitted  so  largely  with 
the  funds,  his  mother  and  sisters,  the  nezt  of  kin,  naturally  expected  from  him  an 
account  of  what  he  had  received,  and,  to  that  extent  at  least,  &  distribution  of  the 
personal  estate.  Many  applications  were  accordingly  made  to  him  for  this  purpose, 
but  all  without  effect;  and  for  a  long  time  no  account  whatever  could  be  obtained, 
or  any  information  with  regard  to  the  real  estate  and  amount  of  the  funds  which  he 
had  undertaken  to  administer.  At  length,  however,  a  statement,  thou^  a  very  im- 
perfect one,  was  produced  by  him,  and  various  attempts  were  made,  by  the  interven- 
tion of  friends,  to  get  the  matter  settled  and  concluded  in  an  amicable  manner.  At 
onetime  he  even  came  the  length  of  agreeing,  that  an  heritable  security  over  his  land* 
of  Pittentian  should  be  granted  for  the  balance  due  by  him  as  administrator  to 
the  other  next  of  kin,  and  that  a  person  should  be  appointed  in  England  to  recover 
for  the  benefit  of  all  concerned,  the  remainder  of  the  outstanding  debts,  which  at  that 
time  amounted  to  nearly  £2000  Sterling.  This  agreement,  however,  he  afterwardi 
refused  to  carry  into  effect ;  and  all  other  attempts  to  bring  him  to  a  settlemmit  having 
failed,  it  became  necessary  for  the  mother  and  sisters  to  take  l^al  measures  for 
securing  and  recovering  the  interest  which,  equally  with  him,  they  had  in  the  fundi. 
With  this  view,  accordingly  a  commission  and  power  of  attorney  was  granted  to  Mr. 
James  Dnunmond,  writer  to  the  signet,  Edinburgh,  [605]  and  Mr.  John  Wilson, 
solicitor  at  law,  London ;  and  in  virtue  thereof  a  suit  was  commenced  by  them  in 
June  1794-,  in  tlie  prerogative  court  of  Canterbury  against  the  administrator,  to 
compel  him  to  exhibit  "  a  full  and  particular  inventory  of  ail  and  singular  ihe 
goods,  chattelB^  and  credits,  of  the  deceased,  which  at  any  time  since  his  death 
had  come  to  his  hand,  possession,  or  knowledge;  to  render  a  true,  just,  and  faithfnl 
account  of  his  administration  thereof;  and  likewise  to  see  poil^ions  allotted,  and 
distribution  made  of  the  goods,  chattels,  and  credits  of  the  said  deceased,  according 
to  the  act  of  parliament  in  that  case  made  and  provided." 

In  coneequenoe  of  this  action  a  state  of  his  management  as  administrator  was  at 
last  exhibited :  but  in  stating  tiie  different  allowances  which  he  claimed  in  accounting 
for  his  administration,  he  charged  the  personal  estate  with  the  heritable  debt  wfaidi 
had  been  contracted  by  David  Drummond  over  his  lands  in  Scotland,  and  which 
had  been  paid  to  captain  Birrell,  the  creditor,  out  of  the  price  of  a  part  of  those  lands 
over  which  the  security  extended.  His  claim  for  this  allowance  is  tixus  stated  in  tbe 
aocompt :  "  Also  this  accomptant  craves  an  allowance  of  the  sum  of  £2000,  by  him 
paid,  on  or  about  the  16th  day  of  May  1792,  to  captain  G^rge  Birrell,  in  disdiarge  of 
a  debt  due  and  owing  to  him  from  the  said  deceased,  by  bond  dated  the  2d  day  of 
February  1789.  Also  this  accountant  craves  an  allowance  of  the  sum  of  £1 16  Os.  4d. 
by  him  paid  on  or  about  the  said  16th  day  of  May  1792  to  the  said  captain  George 
Birrell,  in  discharge  of  interest  on  the  said  bond." 

In  exception  to  this  inventory  and  account  exhibited  by  the  administrator,  a  plea 
or  all^ation  was  entered  on  the  part  of  the  other  next  of  kin ;  the  seventh  article  of 
which  related  to  this  heritable  debt,  and  in  that  it  was  alleged  and  propounded  "  that 
the  said  David  Drummond  was  a  native  of  that  part  of  Great  Britain  called  Scotland : 
and  at  the  time  of  his  decease,  and  for  several  years  before,  was  possessed  of  real 
estates  in  that' country,  and  constantly  kept  an  estaUiahment  and  servants  at  his 
mansion-house,  on  one  of  the  said  real  estates  called  Duchally,  in  which  he  occasion- 
ally resided  when  in  that  country ;  and  that  the  said  James  Drummond,  who  is  also  a 
native  of  Scotland,  succeeded  the  said  deceased  as  heir  of  provision,  and  as  heir,  by 
the  law  of  Scotland,  to  such  real  estates  of  the  said  deceased,  to  a  very  considerable 
amount ;  and  as  such  heir  became,  by  the  law  of  Scotland,  liable  to,  and  ultimately 
chargeable  with,  all  the  burdens,  incumbrances,  and  debts  affecting  such  real  eatatei, 
and  the  interest  which  should  become  due  and  payable  on  such  debts,  after  the  death 
of  the  said  deceased  :  that  the  said  deceased,  sometime  in  or  about  the  year  1789,  bor- 
rowed of  the  aforesaid  captain  George  Birrell,  residing  in  Kirkcaldy  in  Scotland, 
the  aforementioned  sum  of  £2000  on  the  security  of  two  of  the  said  real  estates ;  [606] 
to  wit,  an  estate  called  Pittentian,  and  another  estate  called  Duchally,  situated  in 
the  sheriffdom  of  Perth  in  Scotland ;  and  that  such  debt  and  security  for  the  same 
were  due  and  existing  at  the  time  of  the  deceased's  death ;  and  that  the  whole  of  tbe 
said  interest)  claimed  in  tiie  said  account)  became  due  and  payable  after  his  death. 
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and  are  the  above  mentioned  sums  of  £2000,  and  the  intereet  thereof  due  and  payaUe 
at  and  aftn-  the  2d  day  of  August  1791,  and  after  the  said  deceaMd's  death :  that  the 
said  principal  sum  of  £2000  was  borrowed,  and,  together  with  the  interest  thereof, 
payaUe  in  Scotland  to  the  said  captain  George  Birr^,  residing  in  Scotland,  secured 
by  a  certain  deed  in  the  forms  required  by  the  law  of  Scotland,  called  an  heritable  bond 
and  infeftment;  and  that  by  an  express  covenant  in  such  heritable  bond  and  in- 
feftment,  the  security  and  lien  created  on  such  real  estates  in  Scotland,  were  redeem- 
able upon  pa3nmeDt  to  the  said  captain  G^rge  Birrell,  or  his  heirs  or  assignees ;  and 
in  the  case  of  their  absence  or  refusal,  on  consignation  of  the  said  sum  of  £2000,  and 
interest  on  the  same,  not  before  paid,  and  expencee  which  should  have  been  incurred 
by  the  said  captain  George  Birrell,  his  heirs  or  assigns,  into  the  hands  of  the 
treasurer,  to  the  governor  and  company  of  the  bank  of  Scotland  for  the  time  being ; 
and  the  place  of  redemption  being  in  the  parliament  or  new  session  house  of  Edin- 
burgh, in  that  place  where  the  commissaries  usually  sit  in  judgment."  Further  it 
was  alleged  and  propounded  "  that  there  never  was  any  English  bond  given  by  the 
said  deceased  to  the  said  captain  George  Birr^,  or  any  person  in  trust  for  him,  for 
payment  of  the  said  sum  of  £2000  and  interest,  or  for  performance  of  the  covenants 
contained  in  such  heritaUe  bond  and  infeftment ;  for  that  it  never  was  the  meaning 
or  intention  of  either  of  them,  tlie  said  captain  George  Birrell,  or  the  said  deceased, 
tixai  the  monies  secured  by  the  said  heritaUe  bond  and  infeftment  should  be  re- 
covered or  paid  in  England,  nor  in  any  place  than  Scotiand,  and  according  to  the  laws 
of  Scotland :  and  further,  that  the  said  James  Drummond,  the  other  party  in  this 
cause,  entered,  served,  and  retoured  himself  heir  in  the  said  two  real  estates  of  the 
said  deceased,  called  Pittentian  and  Duchally,  in  the  form  required  by  the  law  of 
Scotland,  and  sold  one  of  such  real  estates,  to  wit,  the  said  real  estate  called  Duchally, 
for  the  price  or  sum  of  £3800,  or  thereabout,  and  thereout,  and  not  out  of  the  said 
deceased's  personal  estates,  or  any  part  thereof,  paid  and  satisfied  the  said  principal 
sum  of  £2000,  and  all  interest  due  thereon  at  tbe  time  the  said  principal  sum  was 
paid,  and  which  had  become  due  and  payable  at  and  after  the  2d  day  of  August  1791, 
eind  after  the  said  deceased's  death ;  and  so  paid  the  same  to  the  said  captain  George 
Birrell  or  his  agent,  at  the  city  of  Edinburgh  in  Scotland ;  who,  upon  such  payment, 
did,  in  the  month  of  May  1792,  renounce  in  the  form  required  by  the  law  of  Scot- 
land, the  real  security  upon  such  estates,  and  dis-[607]-charge  the  said  James  Drum- 
mond and  all  others  whomsoever,  the  heirs  and  representatives  of  the  said  deceased ; 
and  such  nenunciation  was  duly  registered  at  Edinburgh  in  the  montli  of  June  1792 : 
and  further,  that,  according  to  the  law  of  Scotland,  where  such  security  was  granted, 
and  debt  payable,  the  said  real  or  heritable  debt  of  £2000  so  due,  existing,  and 
secured,  at  the  time  of  the  death  of  the  said  deceased ;  and  the  said  interest  thereof, 
which  became  payable  after  his  death,  were  an  exclusive  lien,  and  ultimately  charge- 
able upon  the  said  real  estates  of  the  said  deceased,  in  Scotland,  called  Pittentian  and 
Duchally  only,  and  was  not,  nor  is,  a  charge  upon  the  personal  estate  of  the  said  de- 
ceased, and  although  the  said  captain  George  Birrell,  according  to  the  law  of 
Scotland,  might,  by  the  process  of  the  said  law,  have  attached  all  or  any  of  the  said 
estates  of  the  said  deceased  in  Scotland,  whether  real  or  personal,  and  have  recovered 
from  the  same  payment  of  the  said  debt  of  £2000  and  interest ;  yet,  in  case  he  had 
recovered  the  same  from  the  said  deceased's  personal  estate,  after  his  decease,  the  heir, 
by  the  law  of  Scotland,  in  the  said  deceaseid's  real  estate  in  Scotland,  and  thie  said 
estate  in  Perthshire  in  particular,  would  have  been  obliged  to  repay  to  the  persons 
entitled  to  the  said  deceased's  personal  estate,  the  sum  so  recovered  out  of  the  same, 
in  payment  of  such  real  or  heritable  debt  and  interest  so  charged  on  the  real  estates 
of  the  said  deceased  in  Scotland ;  but  that  the  said  captain  George  Birrell  never  did 
use  any  process  of  the  law  for  attaching  the  said  deceased's  personal  estate,  or  receive 
payment  of  any  part  of  the  said  £2000,  or  of  such  interest  out  of  the  same ;  but  did 
actually  receive  payment  of  IJie  aforesaid  principal  sum  of  £2000,  and  all  such 
interest  due  thereon  out  of  the  price,  for  which  one  of  the  said  deceased's  real  estates 
in  Scotland,  on  which  the  same  was  so  specially  charged,  sold  as  aforesaid ;  and  did 
thereupon  renounce  and  discharge,  and  completely  extinguish  the  said  debt  as  afore- 
said, and  the  said  deceased's  personal  estate  from  the  payment  of  the  same ;  and  that 
the  said  James  Drummond  has  no  title  or  claim  in  law  to  be  released  of  the  said  debt 
and  interest  out  of  the  said  deceased's  personal  estate.  And  further,  that  the  said 
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Jamea  Drummond  hath  repe&tedly,  by  the  advice  of  his  counad,  admitted  and  cob- 
femed  that  the  said  debt^  so  secured  on  the  aaid  deceased's  real  estates  as  aforesaid, 
to  tibe  Etaid  captain  GSeorge  Birrdl,  hy  the  aforesaid  heritable  bond  and  infeftment 
in  the  Scotch  form,  is  not  due  from,  or  a  charge  upon,  the  aaid  deceased's  personal 
estate,  but  that  the  same  was  a  lien  upon,  and  is  chai^eable  against  the  said  de- 
ceased's real  estates  in  Scotland  only." 

The  administrator  did  not  put  in  any  ansirer  in  writing  to  this  allegatioa ;  but 
counsel  were  beard  thereon  by  sir  William  Wynnes  judge  of  the  prerogative  court; 
on  which  occasion,  it  was  argued  for  the  nearest  of  kin,  that  James  Drummond  having 
succeeded  as  heir  to  his  brother,  and  made  up  his  titles  by  8er-£606]-vioe,  had  sold 
the  estate  of  Duchally :  that  he  had,  in  the  character  of  heir,  and  not  as  executor,  paid 
off  the  debt  to  captain  Birrell,  and  taken  a  discharge  to  himsdf  in  the  character  of 
heir :  that,  by  the  law  of  Scotland,  the  estate  having  been  burdened  with,  the  debt,  the 
heir  was  the  principal  debtor ;  and  having  paid  the  debt  out  of  the  heritage^  was  not 
entitled  to  relief  from  the  personal  funds;  and  therefore,  if  the  judge  permitted  this 
article  to  remain  in  Mr.  Drummond'a  account,  it  was  in  reality  giving  Iiim  relief  oat 
of  the  personal  estate  for  a  debt  paid  by  him  as  heir,  since  the  money  had  been  truly 
paid  out  of  the  heritage,  and  not  out  of  the  personalty. 

On  the  part  of  the  administrator  it  was  admitted,  that  the  debt  had  been  paid  by 
him  to  captain  Birrell,  out  of  iiie  price  of  the  estate  of  Duchally,  on  which,  it  was 
secured :  but  they  contended  that  as  David  Drummond  died  domiciled  in  En^and. 
his  personal  estate  was  to  be  administered  according  to  the  English  law ;  and,  aa  tiiat 
law  rendered  the  personal  estate  primarily  liaUe  for  debts  of  tliis  nature,  he  was 
entitled  to  take  credit  for  the  payment  thereof  in  the  account  of  his  administratiMi. 

Sir  Wjyi^y  Wynne,  on  delivering  his  opinion  on  this  case,  said,  "  That  by  the 
law  of  England,  a  mortgage  is  a  clear  charge  oil  ttUi  pAI'AiililU  (JBUUK  In  this  case 
it  was  pleaded,  that  there  was  no  English  bond,  only  a  security  on  a  foreign  real 
estate ;  and  that,  by  the  foreign  law,  the  debt  so  securcid  is  a  charge  on  the  real  estate, 
in  exoneration  of  the  personal  eetete  This  court  will  sometimes  interfere  in  foreign 
transactions ;  but  this  is  completely  an  English  transaction.  The  deceased  was  an 
Englishman,  and  the  adminstrater  an  Englishman;  also  the  transaction  was  in 
England.  The  money  was  received  in  England,  and  applied  in  England ;  and  it  seems 
so  admitted  by  the  oUier  side,  this  being  an  application  in  an  English  court  for  the 
distribution  of  English  property.  The  payment  was  made  as  administrator ;  he  had  a 
right  to  make  it ;  his  conduct  as  administrator  was  fair  and  honourable ;  and  his 
account  is  a  regular  account,  against  which  there  does  not  appear  any  objection." 

By  the  judgment,  therefore,  of  the  prerogative  court,  rejecting  the  almve  allega- 
tion, the  abovagientioned  articlee,  contained  in  the  administrator's  account,  were 
admitted,;  and  when  the^udge  was  de^irea  oy  tne  nearesi  of  Kin  to  throw  into  the' 
^sentence  a  reservation  of  action  for  their  relief  in  Scotland,  he  rejected  their  request; 
being  clearly  of  opinion  that  the  question  of  relief  had  been  tried  and  decided  in  the 
prerogative  court,  which  was  competent  to  the  discussion  thereof. 

The  j  udgment  pronounced  in  the  prerogative  court  was  not  brought  under  rerriew 
in  any  court  of  appeal  in  England. 

As,  however,  by  the  law  of  Scotland,  the  heir  is  liable  for  all  debte  secured  by  ao 
heriteUe  bond  and  infeftment,  and  as  the  respondente  apprehended  that  all  questions 
relating  to  the  heriteble  succession  of  a  defunct  fell  to  be  regulated  by  the  law  of  [G09] 
the  place  where  the  land  to  which  the  heir  succeeds  is  situated,  (a  point  which  they  were 
advised  could  not  be  determined  by  the  prerogative  court  of  Canterbury,  and  «rf 
which  that  court  would  not  take  cognizance,)  an  action  was  raised  Augu^  27,  1796, 
before  the  court  of  session  in  Scotland  in  their  name,  declaratory  of  the  law  as  it  has 
just  now  been  stated,  and  concluding,  "  that  the  said  James  Drummond  should  be 
ordained  to  make  payment  to  them,  equally  among  them,  from  his  own  proper  money, 
as  heir  in  the  said  heritable  property,  of  six  seventh  shares  of  tha  said  principal  sum 
of  £2000  sterling,  and  interest  since  the  said  27th  day  of  July  1791,  the  time  of  the 
death  of  the  said  David  Drummond,  and  until  payment,  with  £100  sterling  as  the 
expence  of  this  process,  besides  the  expenoe  of  extracting  the  decree  to  be  pronounced 
therein,  conform  to  the  laws  and  daily  practice  of  Scotland  used  and  observed  in  the 
like  cases." — [James  Drummond  as  one  of  the  seven  nearest  of  kin  of  the  deceased, 
was  by  the  law  of  England  entitled  to  one  seventh  share  of  his  personal  estate] 
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This  action  came  before  the  Lord  Justice  Clerk  as  ordinary ;  and  upon  the  first 
hearing  of  the  cause  his  Lordship  pronounced  the  following  interlocutor :  "  Having 
heard  parties'  procurators  upon  the  grounds  of  the  action  and  defences,  in  respect 
that  David  Drummond  died  domiciled  in  England,  and  that  letters  of  administration 
were  taken  out  from  the  prerogative  court  of  Canterbury  by  the  defender,  James 
Drummond,  finds  that  the  personal  estate  of  the  said  David  Drummond  is  to  be  ad- 
ministered according  to  the  law  of  En^and ;  and  in  respect  that  this  question  has 
been  already  tried,  and  received  the  decision  of  the  judge  of  the  prerogative  court, 
finds  the  action  not  now  competent  in  this  court,  and  thwefore  sustains  the  defences, 
assoilzies  the  defender,  and  decerns." 

After  the  date  of  this  interlocutor,  Mrs.  Drummond  the  mother  died ;  but  having 
left  a  eetUement,,  by  which  her  interest  in  the  matter  at  issue  was  transferred  to  those 
who  now  appear  8m  respondents,  the  case  was  again  submitted  to  the  consideration 
of  the  lord  ordinary  by  a  representation,  to  which  answers  were  appointed  to  be 
made;  and  upon  advising  these  papers,  the  following  judgment  was  pronounced  in 
the  cause :  "  Having  considered  this  representation,  with  answers  and  whole  process, 
finds  that,  by  the  law  of  Scotland,  when  a  sum  of  money  is  secured  upon  lands  by 
an  heritable  bond  and  infeftment,  the  lands  are  htld  to  he  the  prineipcU  debtor;  and 
in  respect  that  the  estate  belonging  to  David  Drummond,  over  which  the  heritable 
bond  in  question  is  granted  was  taken  up  by  James  Drummond  as  heir  to  his  brother, 
and  that  liie  same  is  of  much  greater  value  than  the  sum  in  the  heritable  bond,  finds 
tjigt  James  Drummond  is  ultimatdy  liable  for  payment  of  that  heritable  bond,  with- 
out  relief  against  the  personal  estate  of  David  l)rummond";  rinds  that  the  decree  of 
the  prerogative  court  of  Canterbury  went  no  farther  than  to  find,  that  the  [610]  sum 
in  the  heritable  bond  being  char^eaUe  as  a  debt  against  the  personal  estate,  so  James 
Drummond,  who  paid  the  heritable  bond,  was  entitled  to  take  credit  for  the  contents 
thereof  in  accounting  for  the  personal  estate ;  but  did  not  determine,  the  quettion  of 
relief  competent  to  the  executors  against  the  heir;  therefore  alters  the  former  inter- 
locutor, repels  the  plea  of  res  judicata,  finds  that  James  Drummond,  the  heir  is  liable 
to  the  pursuers  in  pa3rment  of  the  contents  of  that  heritable  bond,  and  decerns  and 
declares  accordingly." 

James  Drummond,  the  administrator,  also  died  after  the  first  interlocutor  was 
pronounced,  leaving  a  widow  and  an  infant  son ;  and  the  widow  being  appointed 
guardian  to  her  child,  she  granted  a  power  of  attorney  to  Mr.  William  MoUe,  writer 
to  the  signet ;  and  these  being  made  parties  in  the  process,  the  merits  of  the  question 
were  again  submitted  to  the  consideration  of  the  lord  ordinary,  by  a  representation 
for  them ;  upon  advising  which,  with  answers,  the  interlocutor  of  the  8th  of  December 
1797  was  adhered  to. 

Against  these  two  last  judgments  of  the  lord  ordinary  a  reclaiming  petition  was 
presented  to  the  whole  lords ;  but  without  requiring  any  answer  to  be  made  on  the 
part  of  the  respondents,  the  following  ddiverance  was  given  on  the  petition :  "  The 
lords  having  heard  tikis  petition,  wi^  what  is  above  stated,  in  respect  the  pursuers 
do  insist  only  upon  a  decree  for  six  seventh  parts  of  the  sums  contained  in  the 
heritable  bond,  they,  with  this  explanation,  adhere  to  the  interlocutor  of  the  lord 
ordinary  reclaimed  against,  and  refuse  the  desire  of  the  petition."  The  reason  of 
the  restriction  in  this  interlocutor  was,  that  the  lord  ordinary  had  decerned,  without 
any  qualification,  for  the  whole  contents  of  the  heritable  bond,  from  not  adverting 
to  the  terms  of  the  summons,  which  concludes  only  for  six  sevenths  of  the  £2000,  one 
seventh,  of  the  personal  property  being  due  to  James  Drummond  himself;  so  that, 
though  he  got  credit  for  the  whole  £2000,  yet  he  in  fact  took  no  more  than  six 
sevenths  of  it  out  of  the  pockets  of  the  respondents. 

The  interlocutor  of  the  court  was  again  brought  under  review  by  a  petition,  in 
which  the  whole  merits  of  the  question  were  again  made  the  subject  of  discussion. 

On  the  part  of  thh  appbllamts,  vfho  were  the  defenders  in  the  cowrt  of  session, 
the  following  were  the  argvmenit  stated  in  their  printed  case;  and  as  they  are  of 
importance  to  the  general  question  of  the  distribviion  of  an  intestate's  estate,  in 
ease  of  his  having  rbal  pkopirtt  in  a  country  foreign  to  that  in  which  he  was 
domieiled,  they  are  here  preserved  at  length :  It  being  conceived  that  this  nice  ques- 
tion cannot  yet  be  considered  as  finally  determined, 

"  It  is  admitted  by  all  the  parties  in  the  present  action,  that  the  late  David  Drum- 
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mond  was  domiciled  in  England  at  the  time  of  his  death ;  and  consequentlj,  tiiat,  u 
he  died  intestate,  the  succession  to  his  personal  estate  must  be  regulated  by  the  lav 
of  that  country.  Upon  the  faith  of  this,  all  the  parties  in  the  [611]  preaent  proceea 
have  acted.  Letters  of  administration  were  taken  out  in  the  prerogative  court  of 
Canterbury ;  his  mother  claimed  a  share  of  his  personal  estate,  as  one  of  the  nearest 
of  kin ;  a  character  which  belonged  to  her  by  tjie  law  of  England,  but  to  which  ihe 
has  no  title  by  the  law  of  Scotland ;  and  all  the  pursuers  in  ^8  action  concurred  in 
calling  the  administrator  to  account  for  the  personal  estate  of  the  defunct,  and  to 
distribute  it  according  to  the  law  of  England  for  the  distribution  of  intestates'  estates, 
by  an  action  in  the  proper  court  in  England. 

"  But  as  it  is  the  law  of  England  alone  which  regulates  the  sucoession ;  as  it  decides 
who  are  and  who  are  not  called  to  share  it  without  regarding  the  provisions  of  the 
law  of  any  other  country  whatsoever ;  so  it  follows  as  a  natural,  and  indeed  as  a  neces- 
sary consequence,  that  the  law  of  En^and  must  also  determine  what  are  the  burdens 
to  which  the  personal  estate  of  the  defunct  is  liable. 

"  As  the  personal  estate  of  the  deceased,  wherever  situated,  must  be  regulated 
entirely  by  the  law  of  England,  where  he  was  domiciled,  it  seems  to  be  a  natural 
consequence,  that,  in  the  distribution  of  that  succession,  no  regard  whatever  can  be 
paid  to  the  claims  which  the  parties  may  have  against  each  other,  according  to  tha 
law  of  any  other  country ;  indeed,  unless  such  claims  are  entirely  disregarded,  the 
succession  to  the  personal  estate  would,  in  fact,  not  be  r^ulated  exclusivdy  by  the 
law  of  the  domicile,  but  would,  in  some  measure  at  least,  be  affected  by  the  laws  of 
other  countries.  Thus,  by  the  law  of  Scotland,  there  is  an  absolute  and  universal 
separation  between  the  sucoeesion  in  heritage  and  moveables ;  so  that,  in  general, 
the  heir  has  no  claim  to  any  part  of  the  moveable  succession,  nor  the  executor  any 
claim  to  any  part  of  the  heritage.  From  this  rule,  however,  there  is  an  exertion 
with  regard  to  certain  heirs,  who  are  entitled  to  those  moveables  which  are  known 
in  the  law  of  Scotland  by  the  name  of  heirship  moveables;  but  if  James  Drummond, 
in  the  character  of  heir  of  his  brother,  had  claimed  any  part  of  the  personal  estate  of 
David  Drummond,  as  falling  under  the  description  of  heirship  moveables,  it  would 
be  a  good  defence  that  the  succession  to  David  Drummond's  personal  estate  was  to 
be  regulated  solely  by  the  law  of  England ;  and  consequently  could  not  recognize  any 
claim  that  was  competent  to  James  Drummond,  as  heir  to  an  estate  situated  in  another 
kingdom. 

"  But  if  the  claim  of  the  heir  against  the  nearest  of  kin,  founded  upon  the  law  of 
Scotland,  would  not  be  listened  to  in  a  case  such  as  has  now  been  figured,  it  seems  to 
follow,  from  the  same  principles,  that  any  claim  of  the  nearest  of  kin  against  the 
heir,  must  be  r^ulated  by  the  law  of  the  domicile  alone,  without  regard  to  the  law 
of  that  country  where  the  real  estate  of  the  deceased  is  situated.  This  may  be  illus- 
trated by  the  law  with  respect  to  collation,  in  which  the  argument  of  the  appel-[61^ 
lants  is  supported  by  a  recent  judgment  of  the  house  of  peers,  in  a  case  of  great 
importance. 

"  By  the  law  of  England  all  the  nearest  of  kin-  are  called  to  an  equal  share  of  the 
intestate  succession  of  a  defunct ;  and  the  heir  of  the  real  estates,  if  he  happens  to 
be  also  one  of  the  nearest  of  kin,  takes  his  share  of  the  personal  succession,  without 
being  obliged  to  collate  the  herita^a  By  the  law  of  Scotland,  the  rule  is  different : 
for,  according  to  it,  the  heir  cannot  claim  any  part  of  the  personal  estate  without 
collation ;  but  this  provision  of  the  law  of  Scotland,  with  respect  to  cedlation,  does 
not  operate  as  to  the  heir's  claim  of  a  share  of  a  personal  estate  in  En^and,  as  ona 
of  the  nearest  of  kin  by  the  law  of  that  country ;  nor  could  the  other  nearest  of  kiu 
exclude  the  heir  from  his  share  of  the  succession  in  the  moveable  estate  in  England, 
on  account  of  his  not  having  collated ;  nor  are  they  even  entitled  by  an  action  in 
this  court  to  oblige  the  heir  to  collate. 

"  This  was  decided  in  a  question  between  John  Hay  Balfour,  esq.  and  othera. 
against  miss  Henrietta  Scott,  now  marchioness  of  Titchfield.  Mr.  Scott,  of  Soota- 
tarvet,  was  possessed  of  a  valuable  landed  estate  in  Scotland,  to  which  miss  Scott 
succeeded,  as  heir  of  provision ;  he  was  also  possessed  of  personal  property  in  Enriand 
and  Scotland  to  a  large  amount:  He  died  intestate,  and  he  had  his  domicile  in 
England  at  the  time  of  his  death.  By  the  law  of  that  country  miss  Scott  and  her 
sisters,  and  Mr.  Hay  Balfour,  were  his  next  of  kin ;  and  in  appeal  from  the  court  oi 
session  to  the  house  of  lords  (11th  March  [April,  see  p.  550],  1793)  it  was  decided 
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that  miss  Scott  was  entitled  to  her  distributive  share  of  both  tlie  En^ish  and  Scotch 
personal  propertj,  without  collating  the  heritable  estate  to  which  she  succeeded  as 
heir. 

"  Miss  Scott  and  James  Drummond  were  preciselj  in  the  same  situation ;  botli 
succeeded  to  a  landed  estate  in  Scotland,  as  heirs  of  provision  ;  both  had  a  right  to  a 
share  of  the  personal  estate,  the  succession  to  which  was  regulated  by  the  law  of 
England.  (See  the  respondent's  observations  on  this  case,  pott.)  In  miss  Scott's 
case  it  was  found  that  she  had  a  right,  as  nearest  of  kin,  to  part  of  that  personal 
estate,  without  regard  to  any  claims  which  the  other  nearest  of  kin  might  have  had 
against  her  by  the  law  of  Scotland,  with  respect  to  her  real  estate;  and  that  tliey 
could  not  make  any  such  claim  effectual,  even  by  a  process  in  the  courts  of  Scotland, 
in  which  her  real  estates  were  situated.  Upon  tiiB  same  principles  James  Drummond 
has  a  right,  as  nearest  of  kin,  to  a  share  of  the  personal  estate  of  his  brother,  without 
r^ard  to  any  claim  of  relief  to  which  he  might  have  been  subject  by  the  law  of  Scot- 
land, as  heir  to  his  brother. 

"  In  short,  it  seems  to  be  clear,  that  as  the  succession  to  the  personal  estate  of  the 
late  David  Drummond,  is  regulated  entirely  by  the  law  of  England,  so  it  is  the  pro- 
vince of  that  law  to  ascertain  the  debts  and  the  burdens  to  which  it  is  subject.  And 
those  who  are  called  to  the  succession  must  take  their  share  of  the  free  produce, 
without  regard  to  any  claims  which  might  have  been  [613]  competent  to  them  by 
the  law  of  another  country,  but  which  are  not  recognized  by  the  law  of  England  ; 
which  must  be  the  regvla  rtgvlam,»  in  every  question  relative  to  the  personal  estate." 

Tht  appeUcmts  having  thut  endeavoured  to  thew  thai  every  question  regarding 
the  perBonal  estate  of  David  Drummond  must  be  regulated  by  the  law  of  England, 
iphere  he  had  his  domicile,  without  regard  to  amy  elaim*  which  the  heir  or  executors 
might  have  had  against  each  other,  according  to  the  law  of  any  other  country,  next 
proceeded  to  consider  what  the  law  of  England  is,  and  what  hat  been  decided  in  the 
courts  of  ihttp  country  relative  to  the  matter  ait  issue  bet/ween  thf  parties;  in  the 
following  manner: — 

"The  heritable  debt,  due  to  Captain  Birrell,  was  contracted  by  the  deceased 
David  Drummond  himsdf ;  he  received  the  money  for  which  the  security  over  his  real 
estate  in  Scotland  was  granted;  his  personal  estate,  therefore,  received  the  beneiit 
of  the  burden  which  was  laid  upon  his  real  estate,  and  consequently  to  be  liable,  in 
equity,  to  disencumber  the  real  estate.  These,  it  is  conceived,  are  the  principles  of 
the  law  of  England  relative  to  this  matter ;  and  according  to  which,  no  doubt  can 
be  entertained  that  the  personal  estate  of  David  Drummond  is  liable,  in  equity,  to 
disencumber  his  real  estate  of  that  heritable  debt  which  David  Drummond  himself 
had  contracted. 

"  The  respondents  were  at  great  pains  in  the  proceedings  before  the  lord  ordinary, 
to  shew  that  the  law  of  England  was  not  such  as  it  has  now  been  stated  ;  but  that  in 
every  case  a  mortgage  debt  was  a  burden  upon  the  real  estate,  and  that  the  personal 
estate  was  not  liable  to  disencumber  it  The  appeUants  apprehend  that  it  is  unneces- 
sary to  enter  upon  any  argument,  in  order  to  shew  that  this  doctrine  is  altogether 
erroneous ;  indeed  the  plea  which  was  thvM  maintained  in  the  court  of  session,  was 
altogether  different  from  that  which  the  respondents  themselves  maintained  in  the 
prerogative  court;  for,  upon  looking  into  the  allegation,  which  has  already  been 
stated,  it  will  appear  that  it  is  never  once  pretended  that,  according  to  the  law  of 
England,  the  personal  estate  was  not  liable  to  disencumber  the  real  estate  of  a  mort^ 
gage,  contracted  in  the  circumstances  which  have  been  mentioned.  But  the  plea  of 
the  respondento  in  the  prerogative  court  was  this — First,  That  Uy  the  law  of  Scotr 
land,  the  debt  was  a  burden  on  the  heir ;  and  although  the  executor  was  also  liable 
for  it,  yet  if  he  had  paid  it,  he  was  entitled  to  rdief  from  the  heir.  And,  Secondly, 
That  this  debt  had  not  been  paid  by  James  Drummond  as  the  administrator,  or  out 
of  the  personal  estate  of  his  brother,  but  in  the  character  of  heir  swved  and  retoured 
to  him ;  and  out  of  the  proceeds  of  the  estate  at  Duchally,  which  he  had  sold.  In  this 
state  of  the  case  tihe  question  was  to  be  tried  precisdy  on  the  same  principles  as  if 
his  mother  had  been  the  administratrix,  and  he  had  been  asking  his  rdief  from  her ; 
because  he  explicitly  admitted  that  he  had  paid  the  debt  as  heir,  out  of  heritable 
funds,  and  was  demanding  reimbursement  from  tihe  personality.  After  this  allega- 
tion was  put  [614]  in,  counsel  were  heard  thereon  by  Sir  William  Wynne,  judge  of 
Uie  prerogative  court;  on  which  occasion  they  ai^ed  on  the  facts  already  mentioned 
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— ^That  Jamee  Drummond  having  succeeded  as  heir  to  his  brother,  had  made  up  hii 
titleB  by  Berrice,  and  had  sold  the  estate  of  Duchally:  That  he  had,  in  the  character 
of  heir,  and  not  as  executor,  paid  off  the  debt  to  Captain  Birrell,  and  taken  a  di* 
charge  to  himself  in  the  character  of  heir.  That,  by  the  law  of  Scotland,  the  estate 
having  been  burdened  with  tiie  debt,  the  heir  was  the  principal  debtor ;  and  having 
paid  the  debt  out  of  the  heritage,  was  not  entitled  to  rdief  from  the  personal  fund*; 
and,  therefore,  if  the  judge  permitted  this  article  to  remain  in  Mrs.  Drununond'i 
account,  it  was  in  reality  giving  him  relief  out  of  the  personal  estate  for  a  debt  paid 
by  him  as  heir,  since  the  money  had  been  truly  paid  out  of  the  heritage,  and  not  out 
of  the  personality. 

"  Mr.  Drummond  admitted  that  the  debt  had  been  paid  by  him  to  Captein  Birrdl, 
out  of  the  price  of  the  real  estate ;  but  he  contended,  that  as  David  Drummond  died 
domiciled  in  England,  his  personal  estate  was  to  be  administered  according  to  the 
English  law ;  and  as  that  law  rendered  the  personal  estate  primarily  liable  for  debts  of 
this  nature,  he  was  entitled  to  take  credit  for  the  payment  thereof  in  the  account  of 
his  administration. 

"  It  was  upon  this  statement  of  the  pleas  of  the  parties  that  Sir  William  Wynne 
rejected  the  allegation  which  has  already  been  mentioned ;  which  clearly  shews,  that 
the  question  before  the  prerogative  court  was  not,  Whether  the  personal  estate  wss 
liable,  by  the  law  of  England,  to  relieve  the  real  estate  of  the  mortgage?  but.  Whether 
James  Drummond,  the  administrator,  waa  entitled,  in  accounting  for  the  person*! 
estate,  to  state  the  heritable  debt  which  he  had  paid,  seeing  that  the  heir  was  liaUe 
(according  to  the  plea  maintained  by  the  respondents)  to  relieve  the  executors  of  .hat 
sumi 

"  The  state  of  the  proceedings  in  the  prerogative  court,  clearly  shews  that  the 
interlocutor  of  the  lord  ordinary,  of  date  8th  of  December  1797 ;  and  which  was 
adhered  to  by  the  court,  by  the  interlocutors  appealed  from,  is  alt(^;ether  erroneous, 
as  it  finds,  '  Tha^  the  decree  of  the  prerogative  court  of  Canterbury  went  no  faitber 
than  to  find  that  the  sum  in  the  heritable  bond  being  chargeable  as  a  debt  against 
the  personal  estate,  so  James  Drummond,  who  paid  the  heritaUe  bond,  was  entitled 
to  take  credit  for  l^e  contents  thereof,  in  accounting  for  the  personal  estate ;  but  did 
not  determine  the  question  of  relief  competent  to  the  executors  against  the  heir.' 
It  is  plain  that  the  very  reverse  of  this  was  the  case ;  and  that  the  very  point  in  which 
the  parties  were  at  issue  in  the  prerogative  court,  regarded  this  right  of  relief. 

"  The  interlocutors  appealed  from,  seem  to  have  proceeded  on  the  idea  that  the 
judge  in  the  prerogative  court  had  decided  the  cause  in  the  same  manner  as  if  the 
debt  had  been  paid  by  the  administrator,  and  creditors  of  the  deceased  had  been 
pursuing  [616]  him  for  assets,  in  his  hand  in  payment  of  their  debts.  In  this 
situation  it  would  have  been  sufficient  for  him  to  plecMl,  that  both  the  real  and  per- 
sonal estates  of  the  deceased  were  liaUe  for  the  debt;  and  that  by  paying  to  the 
heritable  creditor,  who  was  distressing  him,  he  had  exhausted  the  fund.  The  judge 
must  have  allowed  it  as  an  article  of  his  account,  in  the  same  manner  as  the  ooort 
of  session  would  allow  an  executor  there  to  discharge  himself  with  the  payment  of 
such  a  debt,  which  he  had  been  compiled  to  pay. 

"  But  the  fact  is  completely  otherwise :  The  parties  in  the  prerogative  court  were 
not  creditors,  but  the  persons  who  had  a  right  to  call  for  the  funds  of  the  deceased 
to  be  administered  and  distributed  in  terms  of  law.  The  defender  too,  combined  in 
his  person  both  the  character  of  heir  and  administrator ;  and  as  he  admitted  that  the 
payment  to  captain  Birrell  had  been  made  by  him  as  heir,  and  not  as  administrator, 
it  is,  with  submission,  incredible  that  the  judge  could  mean  to  decide  any  other  point 
than  the  one  at  issue  between  the  parties,  viz.  Whether,  by  the  law  of  England,  the 
real  or  personal  estate  was  ultimately  liable  for  the  debt?  It  was  in  fact  a  decree 
regulating  the  distribution  of  the  personal  estate  amongst  the  nearest  of  kin,  and 
rejecting  the  claim  of  the  respondents  for  the  sum  paid  to  captain  Birr^,  and 
allowing  the  administrator,  James  Drummond,  to  retain  that  money,  and  to  that 
extent  to  diminish  his  brother's  personal  estate.  If  any  doubt  cotdd  remain  upon 
this  subject,  it  would  be  obviated  by  the  admission  made  by  the  respondents  them- 
selves, that  the  judge  in  the  prerogative  court  refused  to  put  into  his  judgment  any 
clause  reserving  relief  to  the  respondents  in  another  court. 

"  It  was  farther  maintained  for  the  respondents,  that  by  the  constitution  of  the 
prerogative  court  of  Canterbury,  its  jurisdiction  is  limited  to  the  personal  estate  of 
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a  defunct,  and  has  no  concern  with  or  power  over  Uie  real  succession ;  as  to  which  all 
questions  must  be  d«termined  before  the  temporal  courts ;  and  thence,  it  ia  inferred, 
that  the  prerogative  court  had  no  jurisdiction  to  decide  such  a  question ;  the  cogniz- 
ance of  which  must  belong  to  the  temporal  courts  alona  * 

"  It  shall  afterwards  be  shewn,  that  the  question  before  the  prerogative  court  did 
not  relate  to  the  real  estate  in  Scotland,  but  r^arded  merely  a  personal  claim  of 
relief  against  the  heir ;  but  this  personal  claim  of  relief  was  an  incidental  question, 
arising  in  the  course  of  the  administrator's  accounting  for  the  personal  estate  of  the 
intestate ;  but  as  the  prerogative  court  has  undoubted  jurisdiction  to  take  tJie  accounts 
betwixt  ijie  administration  and  the  next  of  kin,  and  to  compd  distribution  of  tha 
personal  estate,  aU  questions  which  are  necessarily  incidental  to  such  an  account, 
may  be  competently  decided  in  that  court  in  which  the  accounts  must  be  rendered ; 
and  this  principle  has  been  completely  acknowledged  by  the  respondents  themselves, 
who,  by  their  proceedings  in  the  prerogative  court,  endeavour  to  make  [616] 
effectual  that  very  claim  of  relief  which  it  is  the  object  of  thedr  action  before  the  court 
of  session  to  establish. 

"  The  appellants  contended,  that  from  comparing  the  summons  in  the  court  of 
session  with  the  allegation  in  the  prerogative  court,  it  was  plain  that  the  action  in 
the  court  of  session  was  nothing  better  than  an  attempt  to  make  effectual,  by  a 
decision  in  the  court  of  session,  a  claim  which  had  been  rejected  by  a  court  of  com- 
petent jurisdiction  in  England.  But  as  the  pursuers  had  made  their  eleetio  fori  by 
resorting,  in  the  first  instance,  to  the  prerogative  court;  and  as  their  plea  in  that 
court  'vias  founded  on  the  same  media  concludendi  with  their  action  in  the  court  of 
session,  the  appellants  were  entitled  to  the  benefit  of  a  re*  judicata;  and  tiiat  the 
pursuers  could  not  be  permitted  to  vex  and  harass  them,  by  constant  litigation,  with 
r^ard  to  a  point  which  has  already  received  the  decision  of  a  competent  court. 

"  In  general,  the  judgment  of  a  foreign  court  in  a  question  where  it  possesses 
competent  jurisdiction,  must  be  considered  as  good  and  as  decisive  of  the  daims  of 
the  parties  all  the  world  over ;  so  that  if  an  attempt  is  afterwards  made  to  agitate  the 
same  question  in  the  courts  of  another  country,  the  definitive  sentence,  formerly  pro- 
nounced between  the  parties,  must  be  hdd  pro  veritate,  and  as  affording  an  exceptio 
ret  judicatae  in  favour  of  the  party.  The  appellants  are  aware  that  the  exceptio  rei 
judicatae  is  not  applicaUe  to  the  decrees  of  all  foreign  courts  without  distinction, 
but  any  deviation  from  it  takes  place  only  in  the  case  of  persons  who  have  obtained 
foreign  decrees,  and  who  seek  execution  of  them  in  this  country;  even  in  these 
instances  the  court  pay  such  respect  to  the  foreign  decree  as  to  hold  it  good  eividence 
of  the  claim,  unless  the  objector  to  it,  or  the  defender,  point  out  its  injustice.  The 
case  however  is  most  materially  altered,  where  the  pursuer  in  our  courts  has  been 
pursuer  in  a  foreign  country,  and  has  lost  his  cause.  The  respondents  come  to  the 
court  of  session  in  Scotland  as  to  a  court  of  appeal  from  the  prerogative  court  of 
Canterbury,  which  it  surely  is  not;  and  as  they  have  already  had  their  choice  of  a 
court,  in  which  they  did  not  prevail,  it  would  be  exceedingly  hard  to  allow  them  to 
begin  the  matter  anew,  as  if  no  proceedings  had  ever  taken  place  in  any  court  of 
competent  jurisdiction. 

"  This  was  decided  in  the  f<^owing  case :  '  Captain  Hamilton  having  arrested 
the  effects  of  the  Duteh  East  India  Company,  jttritdietiontt  fvndaridae  gratia,  brought 
an  action  against  the  company  for  damages  alleged  sustained  by  him,  through  their 
violent  seizure  and  confiscation  of  a  ship  and  cargo  belonging  to  him  in  the  East 
Indies.  The  defence  was,  that  the  ship  and  cai^o  in  question  were  in  due  course  of 
law  condemned  and  confiscated  in  the  council  of  justice  of  Malacca,  which,  upon 
Captain  Hamilton's  appeal  was  confirmed  by  the  council  of  justice  at  Batavia;  and 
therefore  they  are  safe  exeeptione  rei  jttdu{6VTycata« ;  which  exception  the  lords 
sustained,  24th  July  1731,  Hamilton  contra  Dutch  Eatt  Iridia  Cotnpany;  Dictionary, 
voL  1.  p.  323,  voce  Foreign.'  This  is  a  case  precisely  in  point,  which  the  app^ant* 
apprdiended  to  be  perfectly  consistent  with  law  and  good  sense. 

"  The  pursuers  were  at  great  pains  to  shew,  that,  as  every  thing  relative  to  real 
estate  in  Scotland  must  be  regulated  by  the  law  of  that  country ;  so  also  must  the 
question  of  relief  betwixt  heir  and  executor.  It  was  therefore  argued  by  them,  and  it 
has  been  found  by  the  lord  ordinary,  and  by  the  interlocutors  of  the  court  of  session 
appealed  from,  that  by  the  law  of  Scotland,  when  a  sum  of  money  is  secured  upon 
lands  by  an  heriteble  bond  and  infeftmenl^  the  lands  are  held  to  be  the  principal 
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debtor ;  and  in  respect  that  the  estate  belonging  to  David  Drummond,  ova:  whidi 
the  heritable  bond  in  question  is  granted,  was  taken  up  by  James  Drummond,  at 
heir  to  his  brother,  and  that  the  same  is  of  much  greater  value  than  the  sum  in  the 
heritable  bond,  thflt  James  Drummond  is  ultimately  liable  for  payment  of  that  h«it- 
able  bond,  without  relief  against  the  personal  estate  of  David  Drummond. 

"  The  appellants  have  no  occasion  to  dispute  the  general  abstract  proposition, 
that  by  tiie  law  of  Scotland,  when  a  sum  of  money  is  secured  upon  lands  by  an 
heritable  bond  and  infeftment,  the  lands  are  the  principal  debtor ;  but  they  homUj 
beg  leave  to  deny  the  application  of  that  general  principle  to  the  present  case.  h. 
is  clear  that  the  succession  to  every  landed  estate  in  SooUand  must  be  regulated  by 
the  laws  of  that  country  alone ;  nor  can  any  foreign  court  have  a  competent  juris- 
diction in  any  question  regarding  it;  but  a  question  of  rdief,  betwixt  heir  and 
executor,  stands  upon  a  perfectly  different  footing. 

"  As  long  as  the  heritable  bond  and  infeftment  subsisted  in  the  person  of  the 
creditor,  he  had  a  real  lien  over  the  whole  estate ;  and  he  was  entitled  to  make  that 
effectual  by  the  diligence  of  the  law  of  Scotland ;  nor  could  his  right  be  limited  or 
restrained,  or  in  any  shape  affected,  by  the  sentence  of  any  foreign  court  whaterer. 
But  when  the  debt  was  paid  to  captain  Birr^,  he  granted  a  discharge  and  renuncia- 
tion, which  was  duly  recorded.  The  heritable  security,  therefore,  was  completely  at 
an  end ;  the  real  lien  over  the  land  was  disserved ;  and,  even  by  the  law  of  Scotland, 
there  remained  nothing  more  than  a  claim  of  relief.  That  claim,  however,  is  eotirelj 
of  a  personal  nature ;  the  cognizance  of  it,  therefore,  is  not  limited  to  the  courts  <^ 
this  country,  but  might  have  been  tried  wherever  the  defender  had  a  proper  forum. 
It  was  an  incidental  question,  arising  in  the  course  of  the  administrator's  accounting, 
and  might  be  competently  decided  in  that  court,  in  which  he  was  bound  to  account 
It  is  impossible,  therefore,  to  say  that  this  question  stands  precisely  in  the  same 
situation  as  one  r^arding  the  succession  of  a  landed  estate,  or  with  regard  to  a  sub- 
sisting real  security  over  a  landed  estate  in  this  country,  for  in  fact  there  [61B1  i« 
no  such  thing;  for  it  is  a  mere  personal  claim,  and  which  mi^it  be  competently 
decided  in  England  as  well  as  in  this  country. 

"  It  was  farther  argued  for  the  appellants,  that  even  although  every  thing  relative 
to  the  real  estate  in  S^tland  must  be  regulated  by  the  law  of  ti^at  country,  yet  it  did 
not  by  any  means  follow  that  a  question  of  relief  betwixt  the  heir  and  executor,  most 
also  be  regulated  by  that  law ;  for  if  it  was  true,  on  the  one  hand,  that  evoy  thing 
relative  to  the  real  estate  was  to  be  regulated  by  the  law  of  Scotland,  it  is  equaDy 
true,  on  the  other,  that  every  thing  regarding  the  personal  estate  must  be  regulated 
by  the  law  of  England,  in  which  David  Drunmiond  had  his  domicile.  If,  therefore, 
the  nearest  of  kin  are  entitled  to  come  into  the  courts  in  Scotlsuid,  and  there  to  make 
effectual,  according  to  the  law  of  that  country,  their  claim  of  relief  against  the  heir, 
it  must,  ex  paritate  rationit,  be  equally  competent  to  the  heir  to  go  to  the  courts  in 
England,  and  there  to  insist  that  the  personal  estate  shall  disencumber  the  real 
estate  of  the  mortgage  created  by  David  Drummond.  This,  however,  would  lead  to 
endless  and  inextricable  confusion  ;  and  it  is  apprehended  that  those  regulations  of 
the  municipal  law  of  Scotland,  which  arise  from  the  laws  of  succession  in  that 
country,  cannot  possibly  have  any  effect  in  the  succession  of  a  personal  estate,  which 
is  to  be  regulated  entirely  by  the  laws  of  another  country ;  so  ttkat  questions  of  relief 
between  heir  and  executor,  which  admit  of  an.  easy  scJution  while  the  succession  to 
both  the  heritable  and  moveable  estate  is  regulated  by  the  law  of  the  same  country, 
cannot  be  entertained  in  such  a  case  as  the  present,  where  the  successicm  to  the  real 
estate  is  governed  by  the  law  of  one  country ;  and  that  to  the  personal  estate,  by  the 
law  of  another. 

"  This  may  be  illustrated  by  what  has  happened  in  this  very  case.  The  law  of 
Scotland  has  said,  that  an  executor  paying  a  debt  which  is  heritably  secured,  has< 
relief  against  the  heir.  Under  the  authority  of  that  law,  the  mother  of  the  deceased 
David  Drummond  institutes  an  action  in  the  court  of  session  in  Scotland,  in  the 
character  of  one  of  the  co-executors  qua  nearest  of  kin  of  her  deceased  son,  daimJng 
relief  of  the  heritable  debt  due  to  captain  Birrell ;  but  by  the  law  of  Scotland  the 
mother  is  not  one  of  the  nearest  of  kin  of  her  son ;  and  therefore  could  not  be  a  co- 
executor  of  her  son,  along  with  his  brothers  and  sisters ;  she  is  therefore  daiming. 
under  the  law  of  Scotland,  in  a  character  to  which,  by  the  law  of  that  country,  she  hu 
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no  right;  and  tiie  court  of  seBsion  in  Scotland,  by  the  interlocutors  appealed  from, 
has  given  a  relief  to  her  as  executor,  although  the  law  of  Scotland  saya  that  ahe  neither 
is,  nor  can  be,  the  executor  of  her  son.  If,  therefore,  the  question  of  relief  is  to  be 
judged  of  entirely  by  the  law  of  Scotland,  it  is  clear  that  the  mother  has  no  pertona 
ttcmdi  in  the  courts  of  that  country,  and  cannot  institute  any  action  there  in  the 
cluLracter  of  executor  qua  nearest  of  kin  to  her  son.  But  this  is  not  all,  for  not  only 
does  the  [619]  mother  insist  in  the  courts  in  Scotland,  in  a  character  which  the  law 
of  that  country  does  not  recognize,  but  the  pursuers  themsdves  fall  into  this  farther 
absurdity,  that  in  the  very  action  in  which  they  are  seeking  relief  as  executors  against 
the  heir,  they  admit  that  they  are  entitled  to  that  relief  only  to  the  extent  of  six 
seventh  parts  of  the  sum  paid  to  captain  Birrell;  and  the  interlocutors  appealed 
against  go  no  further ;  and  the  reason  of  all  this  is,  that  the  heir  of  the  real  estate  in 
Scotland  was  also  one  of  the  nearest  of  kin  of  the  deceased,  and  consequently  had  an 
equal  right,  by  the  law  of  England,  to  a  share  of  the  personal  estate  along  with  the 
other  nearest  of  kin. 

"  But  it  may  be  said  that  the  motiier  is  considered  as  one  of  the  nearest  of  kin 
by  the  law  of  England,  by  which  the  succession  is  to  be  regulated :  But  if  she  main- 
tains that  the  law  of  England  regulates  the  succession,  the  appellants  surely  must  be 
at  liberty  to  maintain  the  same  proposition ;  and  by  the  law  of  that  countiy  a  mort- 
gage debt  is  chargeable  upon  the  personal  estate,  without  any  claim  of  relief  against 
the  heir. 

"  Suppose  that  the  late  David  Drummond  had  not  left  any  sisters,  and  that  his 
only  nearest  of  kin  were  his  mother  and  the  late  James  Drummond  his  brother, 
and  that  all  the  otiier  circumstances  of  the  case  had  been  precisely  the  same  with 
those  which  have  actually  occurred,  the  principles  of  decision  would  have  been  the 
same  with  those  which  the  appellants  apprehend  must  regulate  the  present  question ; 
but  the  absurdity  of  the  respondents'  plea  would  be  perhaps  more  striking." 

On  the  part  of  thh  Rbspondbnts  the  foregoing  defence*  of  the  appellants  were 
resolved  into  the  following  short  points,  \st,  "  Thai  Damd  Drummond  having  died 
a  domiciled  Englishman,  the  succession  of  his  property  feU  to  be  regulated  by  the 
law  of  England,  according  to  which  it  was  alleged,  a  debt  of  the  same  nature  vdth  that 
of  a  Scotch  heritable  bond  was  vltimatehf  a  bwden  upon  t/ie  personal  estate."  And 
^dljf,  "  There  was  liere  a  res  judicata,  which  rendered  it  incompetent  for  the  court  of 
session  now  to  judge  of  the  question,  the  matter  having  been  already  decided  by  the 
prerogative  court,  before  which  the  parlies  had  joined  issue." 

What  would  be  the  law  of  the  case,  if  the  question  were  to  he  judged  of  by  the 
rules  of  the  English  law,  the  respondents  contended,  it  was  not  material  to  enquire, 
at,  in  opposition  to  the  first  of  these  defences,  they  mmntained,  that  the  decision 
m/ust  depend  on  a  more  general  principle ;  and  that,  in  determiiiing  upon  which  of 
the  parties  this  heritable  debt  must  be  tdtimately  a  burden,  the  judgTnent  of  the  Lords 
could  only  be  directed  by  the  law  of  the  place  in  which  the  sviject  is  situated :  This 
they  supported  by  the  following  arguments  in  their  printed  case. 

"  What  the  law  of  Scotland  is  upon  the  subject,  is  so  clearly  and  distinctly  laid 
down  in  the  interlocutor  of  the  very  able  and  respectable  judge  who  acted  as  lord 
ordinary  in  the  cause,  that  it  will  be  unnecessary  to  say  any  thing  with  regard  to  the 
[620]  declaratory  conclusion  of  the  libel.  When  a  sum  of  money  is  secured  by  an 
heritable  bond  and  infeftment,  the  lands  themselves  which  are  disponed  to  the 
creditor  are  held  to  be  the  principal  debtor ;  and  the  heir  who  takes  up  the  estate  must 
take  it  with  the  burden  of  the  real  right,  which  is,  in  virtue  of  the  infeftment,  con- 
stituted in  favour  of  the  creditor.  In  fact,  when  the  nature  of  an  heritable  bond  and 
infeftment  is  strictly  attended  to,  the  land  only  goes  to  the  heir  minus  the  heritable 
debt.  As  the  land  itself  is  disponed  to  the  creditor,  and  also  the  whole  rents  and 
profits  during  the  non-redemption,  he,  in  truth,  takes  up  no  more  in  virtue  of  his 
service  than  the  reversion  or  right  to  redeem  the  lands  on  making  payment  of  the 
mon^.  When  James  Drummond  served  himself  heir  of  provision  to  these  estates, 
he  took  them  with  the  burden  of  this  debt,  as  much  as  with  any  other  burden  that  the 
law  imposes.  It  was  a  real  debt,  which  by  the  law  of  Scotland  was  effectual  against 
the  real  estate,  and  which  must  have  been  ultimately  paid  by  the  person  to  whom  that 
estate  was  vested,  as  a  condition  of  his  succession,  and  a  burden  indissolubly  attached 
to  it.    The  heir  himself  has  in  this  case  paid  the  debt  out  of  a  price  of  a  part  of  the 
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lands  over  which  the  heritable  right  was  created ;  but  hj  doing  bo  he  has  only  dii- 
charged  an  incumbrance,  under  the  burden  of  which  they  were  transmitted  to  bin 
by  the  succession,  and  which  must  have  subsisted  until  ttua  debt  was  paid.  If  tki 
debt  had  been  paid  out  of  the  executory  fundt,  the  executor  would  have  been  entitled 
to  relief  againtt  the  heir;  [and  if  the  heritaUe  estate  had  been  insufficient  for  the 
discharge  of  the  incumbrance,  the  heir  would  have  had  recourse  against  the  executon 
for  what  he  had  paid  above  the  value  of  the  land  (Query  i)].  In  the  present  case, 
however,  as  your  lordships  have  seen,  besides  the  estate  of  Pittentian,  which  remained 
entire  to  James  Drummond,  and  which  is  now  enjoyed  by  his  family,  theore  was  t 
very  considerable  reversion  even  of  the  price  of  Duchally,  that  part  of  the  lands  which 
was  sold  expressly  for  the  discharge  of  tiiis  debt. 

"  To  the  declaratory  conclusions  of  the  summona,  therefore,  there  cannot  poasildy 
be  any  objection.  That  the  law  of  Scotland  is  as  stated  in  the  lord  ordinary's  inter- 
locutor, has  on  all  hands  been  admitted ;  and  it  only  remains  to  enquire  whether 
that  law  is  to  regulate  the  question  now  at  issue,  and  whether,  in  decerning  upon  that 
principle  against  James  Drummond  for  payment  of  the  contaits  of  the  heritaUe  bond 
in  question,  the  judgment  of  the  court  of  session  rests  upon  a  just  and  solid 
foundation  ? 

"  The  plea  maintained  on  Uie  part  of  the  appellants  rests  altogether  upon  the 
fact,  that  the  deceased  David  Drummond  had  at  the  time  of  his  death,  his  domidl 
in  England ;  and  it  is  now  understood  that  the  law  of  the  domicil  regiilates  tiie  move- 
able succession  of  the  defunct ;  it  was  argued  that,  in  accounting  for  his  administra- 
tion to  the  next  of  kin,  James  Drummond  was  entitled  to  all  the  eases  which,  ihe  law 
of  England  allows  against  [621]  the  executor,  one  of  which,  it  was  said,  is,  that  the 
real  debts  of  the  deceased  are  a  burden  upon  the  personal  funds,  without  recootae 
against  the  real  estate. 

"  It  is  obvious,  however,  upon  the  bare  statement  of  this  plea,  that  if  the  appellants' 
conclusion  is  just,  it  can  only  be  upon  the  principle  that  the  law  of  the  domicil  is  to 
be  held  as  the  rule,  not  only  for  the  moveable  succession,  but,  in  fact,  for  tiie  whde 
succession  of  a  deceased,  both  heritable  and  moveable. 

"  In  Scotland  it  seems  for  a  long  time  not  to  have  been  settled,  either  by  the 
opinions  of  lawyers  or  the  decisions  of  the  court,  whether  the  uLOveable  succession  of 
a  person  dying  intestate  w«m  to  be  regulated  by  the  lex  domicilii,  or  by  the  lex  rei 
sitae  ;  and  the  tendency  of  the  law  seems  rather  to  have  been  to  the  last  of  these  roles. 
than  to  the  former.  In  the  late  case  of  Lashly  against  Hog-  (see  ante,  p.  577),  in 
which  the  question  was  very  fully  considered,  it  was  adjudged  by  the  court  of  session 
that  the  succession  of  the  whole  moveables,  wherever  situated,  fell  to  be  regulated  by 
the  law  of  the  country  where  the  deceased  died  domiciled ;  and  this  decision  having 
been  upon  appeal  affirmed  by  your  Lordships,  it  may  perhaps  now  be  considered  a* 
a  settled  point,  that  the  succession  of  the  personal  estate  is  to  be  regulated  by  the 
law  of  the  domicil.  But  it  may  be  with  equal  truth  affirmed,  and  may  perhaps  be 
stated  as  a  matter  even  more  firmly  established,  because  it  has  in  touth  never  been 
disputed,  that  as  all  rights  respecting  land  must,  from  necessity  and  policy,  be 
subject  to  the  law  of  the  country  where  the  land  is  situated,  so  the  haritaUe  succession 
of  a  defunct  must  follow  the  samje  rule.  Whatever  difierencea  of  opinion  there  have  been 
with  regard  to  the  moveable  succession,  whether  it  fell  to  be  regulated  by  the  lex 
domieiUi  or  by  the  lex  rei  sitae,  it  appears  to  be  universally  admitted  on  all  hands, 
that  the  dispute  related  solely  to  that  species  of  succession ;  and  it  seems  to  have  been 
reasoned  upon  as  a  fixed  and  settled  principle,  that  with  respect  to  the  suocession  to 
land  and  other  immoveable  property,  there  could  be  no  other  rule  than  the  law  of 
the  place  where  the  subjects  are  situated. 

"  According  to  these  ideas,  when  a  man  dies  possessed  of  heritaUe  and  movesUe 
property'  situated  in  different  countries,  the  regulation  of  his  suocession  is  simpk 
and  obvious;  his  moveable  succession  will  follow  the  law  of  his  domicil;  so  that 
a  title  must  be  made  up  to  it  according  to  the  law  of  the  country  whore  that  is ;  and 
it  will  be  taken  up  by  the  person  to  whom  by  that  law  it  is  destined,  though  by  the 
lex  rei  sitae  it  might  have  gone  to  a  different  order  of  perscms,  and  might  have 
required  a  different  form  to  vest  it  in  the  representatives.  The  herit^e  ane- 
oession,  however,  will  be  regulated  by  the  law  of  the  place  whiare  the 
property  is  situeUed;  and  as  tlie  heir  can  make  up  a  title  to  it  in  no  other  way 
than  as  the  law  of  the  [622]  country  directs,  so  he  must  take  it  subject  to  every  burden 
which  the  law  of  the  country  imposes. 
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"  In  the  present  case  David  Drummond  having  died  domiciled  in  England,  his 
whole  personal  estate,  whetlier  situated  there  or  in  Scotland,  must  be  governed  bv 
the  English  law.  It  must  go  to  the  persons  pointed  out  by  that  law ;  and  had  he  died 
leaving  a  family,  it  would  not  have  been  subject  to  the  claim  of  legitim  (see  ante,  p. 
556-658).  From  the  effect  of  this  rule,  James  Drummond  also  derived  this  ad- 
vantage, that  he  was  entitled  to  his  share  of  tile  moveables  along  with  the  other 
nest  of  kin,  without  collating  the  heritage,  which  he  must  have  done  had  the  law  of 
Scotland  been  the  rule  (see  Balfour  v.  Seott,  ante,  p.  650.  and  alluded  to  pott).  But 
if  to  these  advantages  he  were  also  to  be  allowed  to  add  that  which  is  now  claimed, 
then  the  law  of  the  domicil  must  be  held  as  truly  and  in  effect,  the  rule  by  which  the 
heritable  succession,  as  well  as  that  to  the  personal  estate,  is  to  be  regulated.  When 
the  law  of  England  throws  the  payment  of  a  mortgage  debt  upon  the  personalty,  it 
determines  not  upon  the  lex  domiciKi,  but  upon  the  lex  rei  titae;  and  for  the  very 
same  reason  the  law  of  Scotland  subjects  the  heir  in  the  pajrment  of  such  debts,  because 
the  land  is  held  to  be  the  principal  debtor,  and  cannot  be  transferred  by  aucceasion, 
or  in  any  other  way,  without  being  liable  to  the  real  right  created  by  the  infeftment 
in  favour  of  the  creditor.  It  is  indeed,  with  submission,  a  mistake  to  say,  that 
there  is  here  any  confUcUu  legum,  any  opposition  between  the  law  of  England  and 
that  of  Scotland,  which  would  lead  to  a  decision  in  the  one  country  different  from 
what  would  be  pronounced  in  the  other.  If  the  respondents  have  viewed  their  cause 
ari^t,  the  point  now  at  issue  is  properly  a  matter  of  general  law,  depending  upon 
a  genera]  principle,  which,  it  is  appr^ended,  is  as  much  recognised  in  England,  as 
it  is  in  Scotland,  namely,  that  land  and  tlie  succeesion  to  it,  with  all  the  questions  that 
can  relate  thereto,  are  to  be  judged  by  the  lex  rei  sitae,  not  by  the  lex  domicilii. 

"  In  the  course  of  their  pleadings  in  the  cause,  the  appdlants  were  pleased  to 
consider  the  case  aa  a  question  of  will,  and  it  was  argued,  that, '  if  David  Drummond 
had  left  a  settlement  burthening  tlie  executry  with  tha  payment  of  this  debt,  tlie  heir 
would  have  been  entitled  to  have  been  relieved  of  it,  though  by  the  nature  of  the 
heritable  right,  the  land  would  still  have  been  the  debtor,  and  the  heir  still  liable: 
But  if  the  law  of  the  domicil  does  that  by  imposing  upon  tiie  personal  estate  all 
debts  contracted  by  the  predecessor,  whether  secured  by  mortgage  or  not,  it  does  the 
same  thing,  and  confers  on  the  heir  the  same  right  which  he  would  have  had  by  the 
express  will  of  the  defunct.  Where  a  man  makes  no  will,  or  has  none  to  make,  the 
law  presumes  one  for  him,  and  pcoceeds  accordingly. 

"  It  will  not  escape  observation,  however,  that  a  remark  such  as  this,  is  a  mere 
petitio  principii,  and  that  though  it  may  [623]  be  an  illustration,  it  is  certainly  no 
argument.  The  very  same  mode  of  reasoning,  it  is  obvious,  is  no  less  applicable  to 
the  plea  maintained  on  the  part  of  the  respondents ;  and  it  may  with  equal  force  be 
said,  that  if  David  Drummond  had  left  a  will,  declaring  that  his  real  estate  was  to 
be  burthened  with  payment  of  this  debt,  there  can  be  no  doubt  that  the  heir  would 
have  been  liable  to  discharge  it,  without  any  recourse  upon  the  executry.  But  in 
fact,  by  imposing  upon  his  land  this  real  burthen,  to  which  by  the  law  of  tiie  country 
whwe  it  is  situated,  the  heir  alone  i*  lieAle,  he  has  shown  his  intention  of  burthening 
his  heir,  as  completely  as  if  he  had  left  a  will  or  declaration  to  that  effect. 

"  In  every  country  there  is  an  order  of  succession  pointed  out,  which  is  to  take 
place  unless  the  will  of  the  defunct  has  determined  otherways ;  and  when  a  person 
dies  intestate,  his  intention  must  be  presumed  to  have  been,  that  his  succession  should 
be  subject  to  the  distribution  of  the  law.  This  is  ih6  only  presumption  that  can  be 
made  with  regard  to  the  will  of  a  defunct  (if,  indeed,  intestate  succession  can  be  at 
all  considered  as  proceeding  on  presumed  will,)  and  according  to  this  principle,  when 
he  leaves  both  heritable  and  moveable  property,  his  intention  must  be  presumed  to 
have  been  that  the  succession  of  his  heritable  property  should  be  regulated  by  the 
lex  rei  sitae,  and  the  succession  to  his  moveable  property  by  the  lex  domicilii,  because 
such  is  the  distribution  which  the  law  has  pointed  out  in  these  two  branches  of 
succession." 

In  answer  to  the  reference  made  by  the  appeUantt  to  the  ease  of  Balfour  v.  Scott, 
as  a  precedent  in  favour  of  the  plea  upon  which  the  defence  in  this  branch  of  the  cause 
was  founded,  the  respondents  observed,  that  when  the  circumstances  of  that  ease  were 
catended  to,  they  would  appear  to  be  materially  different  from  the  present.  "  If 
indeed,"  they  added,  "  it  can  at  all  be  considered  as  a  precedent  in  point  of  the  matter 
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now  at  issue,  it  would  seem  to  lead  to  a  conclusion  the  renrerse  of  that  whidi  tie  ^p* 
lants  have  drawn  from  it. 

"  At  the  time  that  case  was  judged  of  in  the  court  of  session,  the  law  was  ander- 
stood  to  be  rather  in  favour  of  the  lex  rei  sitae,  than  of  the  lex  doiwieilii;  and  m  Mr. 
Scott  the  predecessor  died  possessed  of  moveaUe  funds,  both  in  England  and  in  Sect- 
land,  the  court,  agreeably  to  that  Idea  of  the  law,  found  with  regard  to  the  Englid 
executry,  that  miss  Scott  was  entitled  to  take  her  share  along  with  the  other  neit  of 
kin,  without  collating  the  property  to  which  she  had  succeeded  as  heir ;  but,  upon 
the  same  principle,  the  opposite  was  found  with  regard  to  the  Scotch  executry.  WheE 
the  case  came  to  be  tried  in  the  house  of  lords,  your  lordships  were  of  opinion,  thit 
the  whole  of  a  man's  moveable  succession  fell  to  be  regulated  by  the  law  of  his  domicil, 
and  for  the  same  reason  that  the  court  of  session  had  found  miss  Scott  entitled  to 
take  her  share  of  that  part  of  the  funds  which  were  situated  in  England,  vour  lord- 
ships found  [624]  her  entitled  to  take  a  share  of  the  whole  without  collating  the 
Scotch  heritage.  But  in  all  this  there  is  no  question  with  regard  to  the  hmtaUe 
succession,  neither  was  there  any  interference  of  the  one  law  with  the  other  in  wbu 
did  not  immediately  fall  under  its  own  proper  cognizance  and  jurisdictioo,  u  it 
was  ultimately  found  that  the  whole  moveables,  wherever  situated,  were  to  be  du- 
tributed  according  to  the  lex  domicilii,  the  law  of  England  had  full  power  over  the 
personal  succession,  and  behoved  to  give  it  to  the  persons  to  whom  it  went  aoooidiBg 
to  that  law ;  but  what  burthens  would  have  been  imposed  upon  the  heir,  had  tk 
moveable  succession  been  regulated  by  the  law  of  Scotland,  was  a  point  which  it  had 
njeither  power  nor  occasion  to  determine.  And,  on  the  oth^r  hand,  as  the  law  of 
Scotland  was  found  to  have  no  force  or  power  over  the  personal  suoceeaion,  there 
were,  in  fact,  no  moveables  subject  to  the  jurisdiction  of  the  court  of  sessicm,  with 
which  the  heritage  could  be  collated.  The  law  of  the  domicil,  which  in  Miss  Scott'i 
case  was  the  law  of  England,  could  extend  no  further  than  to  the  moveaUei,  and 
(ould  not  decide  with  regard  to  any  burthens  that  were  incident  to  the  heritable 
cuocesBion  by  the  law  of  a  foreign  country,  and  the  lex  rei  titae,  which  was  the  law  of 
Scotland,  could  not  compel  the  heir  to  collate  the  heritage,  when  there  were  no  per 
sonal  funds  subject  to  its  jurisdiction,  which,  in  fact,  would  have  been  to  interfere 
▼  iitk  the  la  >¥  of  the  domicil,  and  make  the  lex  rei  sitae  the  rule  for  the  whole  guoceesion. 

"  In  so  far,  therefore,  as  the  decision  can  be  considered  as  proceeding  upcm  the 
principle,  tfiat  there  is  a  complete  and  settled  distinction  between  the  rules  by  vhith 
the  heritable  and  moveable  succession  of  a  defunct  aa-e  to  be  regttiated,  it  oertainb 
tends  to  inforce  what  it  is  the  object  of  the  respondents  to  impress  upon  your  lord- 
ships as  the  ground  and  foundation  of  their  action." 

The  second  defence  proposed,  on  the  part  of  the  Appellants,  was,  "  Ttuit  the  matttr 
has  already  been  judged  by  a  court  competent  to  decide  the  question,  and  before  vki<i 
the  parties  had  joined  issue  upon  the  very  point  now  in  dispute."  And  to  this  IHI 
Kbspondbnts  offered  the  following  answers. 

"  With  regard  to  this  part  of  their  plea,  the  court  of  session  has  found,  '  That  the 
decree  of  the  prerogative  court  of  Canterbury  went  no  farther  than  to  find  that  the 
sum  in  the  heritable  bond  being  chargeable  as  a  debt  against  the  personal  estate,  m 
Jamee  Drummond  paying  the  heritable  bond,  was  entitled  to  take  credit  for  the  con- 
tents thereof  in  accounting  for  the  personal  estate^  but  it  did  not  determine  the 
question  of  relief  comiM>tent  to  the  executors  against  the  heir.'  When  the  natuc 
and  jurisdictlofii  of  the  prerogative  court,  and  the  circumstances  in  which  the  judg- 
ment was  pronounced,  are  attended  to,  this  branch  of  the  judgments  appealed  froia, 
it  is  humbly  thou^t,  will  be  found  to  have  proceeded  upon  a  principle  no  lees  dear 
and  satisfactory  than  that  which  directed  the  former. 

[626]  "  In  the  first  place,  the  decree  of  the  prerogative  court  must  be  taken  in  ooo- 
nexion  wit^  the  record,  and  must  be  considered  as  having  proceeded  upon  what  is  there- 
in contained.  So  far,  however,  as  appears  from  the  record,  tile  judgment  can  in  truth 
be  held,  as  having  decided  no  more,  than  that  James  Drummond  having,  as  admini- 
strator, paid  the  debt,  he,  in  accounting  for  the  personal  estate  to  the  other  next  of 
kin,  was  entitled  to  an  allowance  of  what  he  had  so  paid.  All  that  was  before  the 
judge  was  the  personal  estate  of  the  defunct,  and  the  administrator's  accounts  of  hit 
intromissions  therewith.  James  Drummond's  averment  in  these  accounts  is  gim]^< 
that  he  paid  this  £2000  in  discharge  of  a  debt  due  by  the  deceased  ;  and  as  it  tu  * 
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debt  undoubtedly  chargeable  against  the  personal  estate,  the  court  were  bound  to 
allow  him  credit  for  it  as  it  had  been  stated :  but  of  the  ultimate  recourse  which  the 
heir  and  eizecutor  might  have  on  each  other,  ihe  prerogative  court  had  not  the  power  to 
judge. 

"  What  has  just  now  been  hinted  at,  preeenta  a  second  reason  for  holding  that  the 
decree  in  Doctors  Commons  was  not  intended  to  be,  and  could  not  from  the  nature  of 
the  court  be  a  res  judicata,  with  r^ard  to  what  debts  were  to  be  an  ultimate  burthen 
upon  the  real  property,  and  what  were  not. 

"  By  the  constitution  of  the  prerogative  court  of  Canterbury,  its  jurisdiction 
is  limited  to  the  administration  of  a  defunct's  efiects,  and  it  has  no  power  to  determine 
any  questions  that  arise  with  regard  to  rights  affecting  land.  Nor  is  it  at  all  incon- 
sistent with  this  limited  jurisdiction,  that  in  judging  of  an  administrator's  accounts, 
exhibited  by  him  upon  oath,  the  court  must  admit  every  debt  which  he  states  as  having 
been  paid  by  him,  Uiough  these  debts  may  have  been  secured  upon  land ;  for,  if  the  debt 
is  chargeable  against  the  personal  estate,  the  administrator,  particularly  if  he  has 
actually  paid  it,  is  undoubtedly  entitled  to  credit  for  it  in  the  first  place,  whether  it  is 
ultimately  a  burden  upon  the  real  estate,  or  upon  the  personal  funds. 

"  In  a  question  between  debtor  and  creditor, 'the  whole  funds  and  effects  of  the 
debtor,  whether  real  or  personal,  must  be  liaUe  to  the  creditor,  and  from  that  personal 
obligation  which  is  expressed  or  implied  in  every  debt,  however  constituted,  or  however 
secured,  it  may  be  made  effectual  against  his  person  and  against  his  means  of  every 
kind.  A  mortgage  in  England,  though  it  gives  a  creditor  a  preferable  right  over  the 
real  estate,  yet  in  general  it  lays  open  for  the  payment  of  the  debt  the  personal  funds 
of  the  debtor,  aa  weU  as  that  particular  subject  upon  which  it  is  secured.  In  like 
manner,  in  the  case  of  an  heritable  bond  in  Scotland,  the  ezecutry  is  liable  equally 
with  the  heritage  for  payment  of  the  sums  therein  contained.  In  both  these  cases, 
the  debt  is  chargeable  against  the  personal  estate,  and  whether  it  has  been  paid  by 
the  administrator  or  not,  a«  it  is  a  debt  with  whidi  the  personalty  may  be  charged, 
the  court  in  receiving  it  as  part  of  the  administrator's  accounts,  does  not  go  beyond 
the  [626]  extent  of  its  jurisdiction.  But  the  decision  can  have  no  farther  effect: 
for  to  determine  the  ultimate  relief  between  the  heir  and  executor  is  beyond  the 
limits  of  its  power.  As  the  heir  of  his  brother  in  his  landed  property,  whether 
situated  in  England  or  in  Scotland,  James  Drummond  could  not  have  claimed  in  the 
prerogative  court  relief  of  any  debts  which  he  had  paid  in  that  character,  but  must 
have  gone,  not  to  the  ecclesiastical,  but  to  the  temporal  courts.  If,  as  ought  regularly 
to  have  taken  place,  Mrs.  Drummond  the  mother  had  herself  administered,  and  her 
son  had  made  up  titles  as  heir  to  his  brother,  and  sold  the  estate  in  order  to  pay  off 
the  heritable  de^t,  he  could  not  have  gone  for  rdief  of  what  he  had  so  paid  into 
Doctors  Commons,  but  must  have  carried  the  matter  before  some  one  or  other  of  the 
temporal  courts,  even  allowing  that  the  estate  had  been  situated  in  England.  But 
that  the  two  characters  of  heir  and  administrator  were,  by  allowance  of  the  proper 
administrator,  united  in  him,  cannot  surely,  in  point  of  principle,  make  the  smallest 
difference  upon  the  nature  and  merits  of  ika  question.  Whatever  other  character 
the  administrator  sustained,  it  was  only  aa  administrator  that  the  prerogative  court 
could  judge  of  his  accounts ;  and,  in  judging  of  these  accounts,  the  administrator  was 
entitled  to  demand,  and  the  court  entitled  to  grant,  allowance  of  every  claim  which 
might  have  been  made  effectual  out  of  the  personal  funds. 

"  In  the  third  place,  if  the  respondents  are  right  in  what  they  have  been  humbly 
endeavouring  to  establish,  that  the  question  here  at  issue,  Whether  James  Drummond 
the  heir  is  entitled  to  relief  of  this  heritable  debt  against  the  other  next  of  kini  must 
depend  upon  the  application  of  the  law  of  the  place  where  the  land  is  situated ;  tiie 
judgment  of  the  prerogative  court  cannot  be  a  res  jvdicata,  because  the  court  of  session 
in  Scotland  must  be  the  proper  forum,  for  determining  the  matter.  If  it  shall  be 
thought  that  the  law  of  tie  domicil  ought  to  govern,  tfien  the  action  is,  no  doubt, 
incompetent  in  Scotland ;  not,  however,  because  there  is  a  res  jtuUcata  arising  from 
the  decision  of  an  English  court,  but  because  the  courts  of  that  country  have  the 
proper  jurisdiction  in  the  matter.  But  if  it  is  a  principle  recognized  by  your 
lordships,  that  the  law  of  the  domicil  regulates  only  Uie  moveable  succession  of  the 
defunct,  and  that  the  real  succession,  and  all  rights  accruing  to  the  heir,  must  be 
governed  by  the  lex  rei  sitae,  then  the  question  must  be  still  open  and  entire  for  the 
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determination  of  the  court  of  session,  as  it  relates  most  strictlj  to  those  ri^bts  and 
burthens  which  are  I7  the  law  of  Scotland  transferred  to  the  heir  in  virtue  of  kit 
service. 

"  It  has  indeed  been  said,  that  the  respondents  in  this  case  choee  their  own  form, 
and  that  having  joined  issue  upon  the  point,  they  cannot  now  be  allowed  to  begin  tk 
matter  anew,  as  if  no  judicial  procedure  had  taken  plac&  It  is,  however,  a  mistake 
to  say,  that  the  respondents  chose  the  prerogative  court  as  the  forum  for  determiniiif 
this  question,  which  makes  no  part  [627]  of  the  action  that  they  tiiere  brought  agwni 
their  brother.  As  administrator  of  fhe  personal  funds,  they  called  him  to  account 
in  that  court,  which  was  the  proper  court  for  the  purpose ;  and  the  objects  of  the  wit 
were  to  cause  him  to  exhibit  an  inventory  of  the  personal  effects  recovered  1^  him,  to 
render  an  account  of  his  administration  thereof,  and  to  obtain  a  distribution 
of  the  goods,  chattels,  and  credits,  so  recovered  among  those  having  interest  as  tbeneit 
of  kin. 

The  petition  presented  on  the  30th  of  May  1798,  was,  like  the  former,  refused  by 
the  court  of  ression,  without  answers,  by  an  interlocutor  in  the  following  terms  [ith 
June  1798] :  "  The  lords  having  heard  the  petition  of  Mrs.  Sarah  Drummond,  aod 
considered  the  same  with  the  foregoing  minute,  they  adhere  to  their  interlocutor 
reclaimed  against,  and  refuse  the  desire  of  the  petition;  and  further  find  Darid 
Drummond,  and  his  tutrix,  liable  in  payment  to  the  pursuers  of  six-seventh  putt  of 
the  £2000  contained  in  the  bond  libelled,  and  six-seventh  parts  of  £116  Os.  4d.  being 
the  interest  due  thereon  at  the  term  of  Whitsunday,  immediately  subsequent  to  DaTid 
Drummond'g  death,  and  of  the  interest  of  the  sums  now  found  due  from  the  term  of 
Whitsunday  1792.  Find  the  said  David  Drummond  and  his  tutrix  liable  to  tke 
pursuers  in  the  full  expence  of  the  extract,  but  in  no  other  expences,  and  decern.'' 

Against  this  interlocutor,  and  also  against  that  pronounced  by  the  court  upon  tli< 
17th  of  May,  and  the  two  interlocutors  pronounced  by  the  lord  ordinary  upon  the  8th 
of  December  1797,  and  27th  of  February  1798,  the  appellants  appealed,  prayingthit 
the.  same  might  be  reversed  or  varied,  or  that  the  appeUante  might  have  other  relief 
in  the  premises. 

In  *ii>pport  of  thit  appeal  they  attigned  (W.  Adam,  J.  Bell)  the  following  retuotu: 

First,  That  David  Drummond,  decMsed,  though  a  Native  of  Scotland,  was  domiciled 
in  England  at  the  time  of  his  death ;  and  that  having  died  intestate,  the  succeesion  to 
his  personal  estate  must  be  regulated  l^  the  law  of  England ;  and  that  those  irho  are 
called  to  the  succession  by  that  law,  must  take  it  with  every  debt,  and  with  evwr 
burden  to  which  that  law  has  rendered  it  liable. 

Secondly,  That  by  the  law  of  England  the  mortgage  debt  due  t»  Captain  BirreD, 
having  been  contracted  by  the  late  David  Drummond  himself,  is  chargeable  on  his 
personal  estate  (which  is  more  than  sufficient  for  answering  the  same)  in  eionentiw 
of  the  real  estate. 

Thirdly,  That  the  heritable  debt  due  to  Captain  Birrell  having  been  com- 
pletely extingui^ed  by  ihe  discharge  and  renunciation  of  the  creditor,  the  heritable 
security  was  at  an  end,  and  the  real  Hen  over  the  lands  was  disserved,  and  the  eiecotors 
had  nothing  more  than  a  personal  claim  of  relief  against  the  heir. 

Fourthly,  That  under  the  circumstances  of  this  case,  that  claim  of  relief  wai 
cognizable  in  the  prerogative  court  of  Canterbury;  which,  as  it  is  undoubtedly 
competent  to  take  cogni-[628]-zaiice  of  the  accounts  of  the  administrator  acting  under 
its  own  authority,  and  to  compel  from  him  the  account  and  final  distribution  at  the 
instance  of  the  next  of  kin,  according  to  their  rights ;  so  it  had  also  an  undoubted 
jurisdiction  to  take  cognizance  of  every  question  necessarily  incidental  to  soci 
account  and  distribution ;  and  that,  de  facto,  the  judgment  of  the  prerogative  court  of 
Canterbury,  admitting  the  articles  in  the  account  objected  to  in  the  allefstion  for  the 
respondents,  was  decisive  as  to  that  very  claim  of  relief  which  they  endeavour  to  mike 
effectual  by  their  action  in  the  court  of  session,  and  which  was  estaMished  hf  tie 
interlocutor  now  appealed  from. 

Fifthly,  That  the  point  in  dispute  between  the  parties  having  been  determined 
by  the  sentence  of  a  court  of  competent  jurisdicticm,  that  sentence  was  to  be  considered 
as  affording  to  the  appellants  the  exeeptio  rei  judicatae  ;  and  consequently  it  was  not 
competent  for  the  respondents  to  insist  in  the  action  before  the  court  of  session,  in 
order  to  make  effectual  that  claim  which  had  already  been  dismissed  bv  a  sentence 
of  the  prerogative  court. 
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lh  -na  ■way-,  -g-il  «»  -aie  raiii.  li«m  '^•xc  3W  <Me*c«  -ti  ^Jtviiaavt  »<»*  i:;«*«.^vii  >>  Wt* 
«aKiiiL  iMtuii  _iavB  JHO.  aocuasr  aitfcw  ^dtt  a  !»«»rjtfodi  ,iaL;.u  ji  rv».  «aV  :~i  »•»;><»  ".J^^ 

ami  ]»  35  -ae  law  jc  3hic  »w<LTrrj-  ^t*  ?ien>Nt»L  *>«»»*■  *«*  liK-  w:  ..a;s  tuvi  -v*-  %a* 

lis  «i.-w«»i>ja  *arofi:^S  w  :xi3  law,  *a«i  sijibv.vSx  bv  ry«».>ft:\i  ?\>  5.'«f  vNNIvv*  s«*  a 
5jr»i:ri  ■aHdrrr.  ,Miu?««i  »  drscr'.bttiivHi  «rf  »*  <k*m«-  >m"  w*  •,■:■  wwasn-.  U.tiv*vu4  *.\v<u 

rtttemnjt  •^}r-  vftrm>ut»f  tat  'Htf'vc-'-ev^  !f^w»w<*.  wci*  /,' ' 

to  lie  hifir  bcrtieiwd  with.  :E*  bKrU«bt«  d*l>«  »»  tttuv-tk  IM  »  Uh  Jh<i<  l*U\l  »*\v  wv  *»^\  s»k;u>»- 
i::ij<]<Kti<>=.  wiica.  thf  pubiiv'  Uw  of  xh*  (.vuRtrr  l»T«  u(sMx  ii,     \V  iw*Vx  iiv«,\»v<\>»w  ,il9«»vkv« 

of  the  pri««  dise{i.Mv«d  tih?  «1<^  du»  to  «^*|^«^n  Kirrv<)lv  ho  x>«m  vMt(>i  rx'4u'>\  uv*:  Kuuxs^i 
of  an  iccombrvncie^  of  vhioh.  had  it  Kwn  diiftohMr^^^l  »l  th«^  «v\)mmvv'^  v^f  <h<t>  <\.\A'U(r>« 
he  hioiKlf  wuld  haT»  bwu  ultiiu)M«)y  liahlo  iu  iW  r«4i«a'.  Hu<  m  lh«>  \Mh  ««•  n\4 
I»id  out  of  [639]  the  p«nouaI  fuudsk  uor  ift  th«r«>  a»y  d«^tU'it^)u\v  i)«  l^«^  ttN^)  «*t«(«s 
bat.  on  the  contrmrr. »  Terr civu«Jd«ir»U«  r«>T«r»iou,  thw\>  »i>i«  uv>  );)\v\uuU  iW  lh«-\»*  >«j5 
this  burden  upon  the  executrr  iu  «*m>  of  tho  hwitaMc  )^n^)>«>rtv. 

IL  Because,  this  being  a  question  with  regard  to  an  h«>rtt«V)»  aubjtvt  «\t\iM«<H)  iu 
Scotland,  the  lav  of  that  country  must  b«ithe  rul»  AixHtriUu^;  to  wUioh  it  i«  to  U>  ju«l);[tK) 
of.  Though,  by  David  Drummond  haviud  diwi  doiuioilwl  iu  Ku^ImiuI,  thw 
personal  suoceesion  must  b*  j{»Twnt>d  by  tlvf  Uw  of  that  \H>\u>t(\v ;  yt* 
that  cannot  aSect  or  interfere  with  tlto  amxH^Miou  ti>  hi*  iv«)  «<«t«t4K 
situated  in  a  different  couiktry  aitd  p>v«rutHl  by  a  dilTtM'tv)«t  U\s. 
Land,  which  cannot,  like  moreable  propwty,  I*  roiuuvw)  frtxu  i>u*>  »>»»\iutv,Y  to 
another  at  the  pleasure  of  tlie  prt)prii*tor.  must  tttH<t>«i>Mrily  Ih»  nuhjiH'l.  lo  \\\» 
rules  of  the  jurisdiction  within  wliich  it  18  aitufttwi ;  Mul  »»  it  ottil  only  ho  m'miirwl  tviitl 
transfwred  according  to  tlie  fonua,  uiid  uiulor  the  «|u«litU<Mti«»i)N  whiolt  tJiu  l«\v  nf 
tiie  jurisdiction  points  out,  so  it  must  be  subjwt  to  nil  thiwi»  hui'd^im  miuI  liutilutiiiitii 
which  the  law  imposes. 

m.  Because  James  Drummond,  when  lie  t«ik  up  th»<»to  twtntM  of  l»it.litiil(«ii  hiuI 
DuchaJIy,  by  a  service  as  heir  of  provision,  took  thwu  wilJi  lht>  hurdoii  iif  i>m|iI»Iii 
Birrell's  infeftment;  and  as  he  beciune  posttmuiq^)  of  tJio  fuiiil  mut  i»f  hIiIkIi  i>n|ilitii) 
Birrell  was  entitled  to  operate  payment  of  liis  diJ)t,  m>  li«  wita  priiimrily  nnil  nil  iiuHtuly 
liable  for  the  discharge  of  it,  witliout  recourse  agniuNt  aiiv  iiursun  whnluvur.  Hy 
serving  himself  heir  in  a  subject  situated  in  a  twuiifcry  in  wliii'li  (J10  lnw  iiu|iiNiti«  llio 
payment  of  heritable  debts  upon  tlie  heir,  Jamm  Druiuiunnil  hm'iiuta  hm  ulVtM>liitilly 
bound  to  discharge  the  sum  in  question,  witliout  roliwf  ngnitml  ihtt  »»»wiu(.iy,  h«  if  hu 
had  entered  into  a  contract  for  tliat  purpose,  both  witli  tho  drwlllor  niiil  (liu  iiilmr  iiotl, 
of  kin ;  and  under  that  condition  only  he  takes  up  tlio  huccohnIoii, 

IV.  Because  there  is  here  no  ret  judieatti  tliat  can  rciwlur  it  jiii'iiiit|it<lmil  for  IJiu 
court  of  session  to  judge  in  a  question  which  iiaturMlly  and  prrtpt'ily  falls  uttilur  liittjr 
jurisdiction  alone.  The  decision  of  tl»e  prerogiitive  court  of  (Janloibury  j-osiiwiud 
only  ttie  accounts  of  the  administrator  in  his  manugeinwit  of  tlio  pttntonul  ftiii<U ;  hikI 
in  allowing  him  to  state  tlie  contents  of  tltis  horiUhle  dolrt.  as  part  of  Uti*  (wioiiiil,  it 
went  no  farther  than  to  determine,  that  tm  a  d»l*t  cliargeaMu  against  Urn  paraoiiMl 
estate  he  was  entitled  to  take  credit  for  it  in  accounting  Utr  tJtat  isstaU*,  'J'li«  tui\i>u 
brought  against  the  administraUrt-  in  tiie  preroKiitivo  w>urt,  ruJaivd  sohly 
to  the  personal  funds;  acw>rding  to  tJie  t«ri««  of  tlii.  ntnni,  tJu»  u<'oiiiiU 
exhibited  were  of  his  uanagwtiient  a«.  adininistraU^p  ojjy,  mini  tnnii 
the    limited    nature    of    its    own    jurisdic-tiMj,    siid    tim    uri»n»r    litnm     (or 

1.111 


Digitized  by 


Google 


VIBBOWK.  STRAFFORD  (eAEL  OF)  V.  BLAKEWAY  [1727] 

determining  the  question  of  ultimate  relief  being  the  law  of  the  {Im 
where  the  lauded  property  lay,  not  the  law  of  the  place  where  the  deceiued  died 
domiciled,  the  court  could  not  have  intended  to  preclude  the  after  diacussion  of  'it 
matter,  neither  could  its  judgment  have  that  effect. 

[630]  It  was  accordingly  orderbd  and  adjudqed,  that  the  appeal  be  digmiwd, 
and  that  the  interlocutors  therein  complained  of  be  aflBrmed.  (MS.  Jour,  tub  am. 
1799.)  "  -  

STATUTE  OF  LIMITATIONS. 

Case  1. — Earl  of  Straffobd, — AppeUarU ;  William  Blakewat,— 

ResponderU  [7th  February  1727]. 

[Mews'  Dig.  ix.  185.     See  In  rt  Stephetu,  1889,  43  Ch.  D.  39.] 

J.  S.  being  indebted  by  simple  contract,  which  was  barred  by  length  of  time 
made  his  will,  and  tliiereby  devised  lands  in  trust  for  the  payment  of  his 
debts.  Query,  Whether  this  devise  revivee  the  debt ;  and  whether  to  &  biE 
filed  by  the  creditor  to  have  the  benefit  of  this  trust,  a  plea  of  the  statute 
shall  be  allowed? 

Order  of  Chancery  partly  rbtbbsbd. 

It  seems,  however,  to  be  the  inclination  of  courts  of  equity  that  such 
debts  should  be  paid,  for  they  are  debts  in  equity,  and  tha  duty  renuini, 
which  is  not  extinguished  by  the  statute,  though  that  takes  away  Uie  retnedj. 
See  3  P.  Wms.  89.  and  the  notes  there. 

2  Wms.  373.  Viner,  v(rf.  11.  p.  320.  ca.  25.  2  Eq.  Ab.  579.  ca.  6. 

Sir  Henry  Johnson  being  possessed  of  several  docks  and  yards  at  BlsckTsll, 
which,  amongst  other  estates,  were  left  to  him  by  his  father  Sir  Henry  JohnBOL,: 
he,  after  his  father's  death,  continued  to  employ  several  workmen  therein,  ^hom  be 
from  time  to  time  paid,  and  carried  on  a  great  depiling  in  these  docks  for  near  M 
years. 

Sir  Henry  the  son  not  having  paid  the  appellant  the  greatest  part  of  the  portion 
he  had  covenanted  to  give  him  with  his  daughter,  the  appellant's  wife;  by  his  viB 
dated  the  19th  of  March  1718,  directed  that  aU  his  debts,  legacies,  and  funenl 
charges  should  be  paid ;  and  in  case  his  personal  estate  should  not  be  sufGcient  to 
pay  the  same,  he  devised  several  parts  of  his  real  estate  to  trustees,  in  trust  for  the 
payment  of  so  much  thereof,  as  his  personal  estate  should  fall  short  to  pay;  and 
made  WiUiam  Guydott  his  sole  executor,  and  gave  all  the  residue  of  his  estate  t> 
the  appellant's  two  daughters. 

The  testator  died  on  the  29th  of  September  1719,  and  Guydott  having  renounced 
the  executorship,  and  the  appellant's  daughters  being  infants,  the  appellant  there- 
upon obtained  letters  of  [631]  administration  from  &e  prerogative  court,  with  the 
will  annexed,  during  the  minorities  and  for  the  use  and  benefit  of  his  said  daughten. 

After  such  adiministration  was  granted,  the  appellant  in  lo(^ing  into  Sir 
Henry's  accounts  and  papers,  found  he  had  been  very  remiss  in  preserving  his 
receipts  and  vouchers,  and  in  keeping  his  accounts ;  and  that  great  sums  had  bea 
paid  by  him,  for  which  no  receipts  could  be  found. 

In  Hilary  term  1724,  the  respondent  and  one  Sarah  Harding,  widow,  brot^ 
their  bill  in  Chancery  against  the  appellant  as  administrator  of  Sir  Henry  JohnsM, 
stating,  that  Sir  Henry  was  indebted  to  the  respondent  in  £343  J  la  3d.  for  ait 
maker's  work  done  in  and  between  the  month  of  February  1696,  and  the  month 
of  July  1707,  and  that  £50  was  paid  on  account  tliereof  in  1714;  and  that  Sir 
Henry  was  indebted  to  the  said  Sarah  Harding,  as  administratrix  of  her  !•*« 
husband,  in  £19  88.  2d.  for  joiner's  work  done  in  1717;  and  therefore  the  biH 
prayed  a  discovery  of  assets,  and  payment  of  the  said  debts. 

The  appellant  had  reason  to  believe  nothing  was  due  either  to  the  respoodest. 
or  tiie  said  Harding,  and  that  they  were  encouraged  in  the  suit  by  some  other 
person ;  nevertheless  the  appellant,  as* to  Harding's  debt,  it  being  so  small,  admitted 
assets,  if  she  made  it  appear  to  be  a  just  debt;  but  as  to  the(  respondent's  debt.  ^ 
appellant  having  just  reason  to  suspect  the  reality  of  it,  pleaded  the  statnte  »f 
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presmrcd.  iLat  Sir  Hifcrx  ir.t«':'.\it>l  ?o  Joj»r>\y>  !»»*  «\\»vvu\\»-  \Nt  <»\v,\  Uv.»l  (vUs*.  \\!v.>U 
be  hinBwlf  3iict.i  h*T*  pl4«ck>i,  or  U»  }»n>\uW>  iW  ti>*>  )>is\.n\v*v<  \v4  avv\  ^^v*  Us%»\>\*- 
•Me  deixs:  for  oth«rri$p  h<>  vouk)  h*T*  Kx  in  *H  )»<m*v\u»  (wv  \\^:,\  www  \U\\\\  \\»»U  u\ 
come  with  their  demands  upon  hiso\*cuUvp.  iMuJ  ix«l  t>\>u,  ^^^\^»  \\*»  m  |*\m  Us«  »hAU>;\H. 
to  prove  the  p&vnient  of  thew.  But  if  Uw  «»l!  »l><>uM  U*  \>\vt\«i|v\u<«t  «%>  *v\(»vm|  u\  y\\<,\ 
tended  debts,  tarred  by  the  8t«tuto  of  Unu(«(jon«,  »«»\|»  s>\vu«u \»>i»>v»\  Uv>\\^  mm\m>|, 
and  without  any  limitatiou  of  tiuio,  «ouM  o|«oit  h  ){m|«  for  mII  I  ho  lt«tU«HOM«  w\\\m 
Sir  Hffliry  had  erer  dealt  witli,  tiiou^th  wn|>lo\o»l  tvmi  \\«,u\  ort  |oii.>  >oiH«  «>t>v  \\\ 
demand  payment  over  n^in  ;  tuu)  it  wiu  iiiiiuMniltlts  Ml  *\\\\  «  tliaMlti^o  wi  \\\\\\\ 
for  the  appellant  to  prove  payment  AntI  if  Uiiit  will  wm«  to  Im  ho  xoimlttitxtl,  llu>i) 
words  of  the  like  import  in  all  othor  wilU  numt  itM'oivo  tJio  liko  tmuntiUKluin  i  Mitlilt, 
in  effect,  would  totally  deprive  nil  axennUom  nuil  i«ilmiuiiili'ii(«ii'H,  willt  wilU  Hmoutitl, 
of  the  benefit  of  pleading  tlie  BtatuUt;  (iitaiiili  nukIi  iiorMDiiit,  ««  Imiiig  Hli'tuiHoiti  <o 
their  testator's  affairs,  stood  moat  iu  neotl  of  it,  aiul  vtoiilil  iiid'oiltimt  Mhillmia  (imiuIn 
and  confusion.  As  to  the  ohar^t^  in  tlio  bill,  Umt  £M)  wtui  |miil  It)  >^li  lluni.t  iii 
1714,  on  account  of  the  roHpondent'it  dwuniul.  It  witit  only  m.  Imi'u  ulliHiitlliin  i  Hinl 
if  the  same  would  amount  to  it  waiver  by  Kir  llonry,  ■il'  lliu  Ituiitlll  nl  llm  iltiliiiu  m^ 
limitations,  the  respondent,  tliouKk  tliu  ploii.  wiu  alli>tttM|,  wniilii  liiivw  lliu  liuiiulil 
of  that  circumstance  by  replyin((  to  tlui  pltwi.;  biili  Uiu  »|itit4lu.iil.  iitiul.,  in  hiiiimmiii 
presumption,  be  considered  a«  an  utter  straiiKur  Uiwflo,  h»  hu  wm«  Ui  hII  iIiu  iluitllii|iu 
between  Sir  Henry  and  his  traduhmon;  and  Uutrnfon*  il.  witu  pntyml  lliitl  lliu  intlui 
might  be  reversed  and  tlie  plea  allowed. 

On  tlie  other  side  it  wa«  insisted  (I*.  Yorku,  ('.  TmIIM;,  llnil.  llut  wiiur  wh«  jniM, 
and  agreeable  to  the  rules  of  e<|uity;  IwauiM  Hir  Huury  in  In*  hU'Hiuu,  vi/.  mt 
tile  7th  of  December  17H,  paid  tiut  rwtp'Midoni  tM  )n  piui  nt  hl»  <i>.'l><  ,  «y|i<.ii.|(y 
the  same,  if  it  bad  been  bArr«d  by  leuffUi  of  tinii*  iiufina,  winM  t)«.vu  Imwi  iuU  i||« 
again;  and  such  payment  in  part  did,  in  )x>int  >ft  Jaw,  miitniht  Ui  »  /luw  \niii>H»H 
by  Sir  Heory,  to  pay  tlie  whole  tliat  wsm  due.  Kut  «in'«  Um>  iitt-ytuuhl  wf  Uuu  hiil,  ii^^ 
Henry  had,  by  his  will,  cretuUid  a  trust  f»r  Hut  |;aynj.u«jt  </f  h'»  <iul/<«,  </m(.  nf  hit 
real  aa  well  as  his  iyenim<A  estate;  and  tiiis,  M/^/zriimi/  Ut  On.  mU»  nm<^*>iM^ 
obeerred  in  courts  of  «(|uity,  iexi*aA*>d  U*  tMKitfy  ui\  jo»l,  <lul/t«,  h'H'^iiiirt-uhitiini 
that  in  point  of  time  the  statute  of  JiiuitaUonit  tutylA,  htuvt-  run  >i\i'>h  iimit  U. 
wa«  tiierefore  hoped,  that  the  ord**-  would  l*  jiitiMjHxJ  «»jii/  w>»»m. 

But  after  hearing  oounwJ  on  U<i«  it,[j\tn»)i,  it  mu*  oni/kHMj  lu.d  aoj>  ti'-ikti,  iJ  ..i 

the  order  oouiplained  of  Kliould  be  r*n'en>ed  :  \jmi^  luid  Oiut.  Our  }/Um  »li..'j|/j  aI.'I.ij 

for  an  answer.  wjtL  liberty  tA>  exijept:  but  n<A  to  '/^Aiyx  Umc  k-j/j/oIImi.i  t/j  u^'in  i"iy 

discorerr  of  the  viwlue  or  parti<'uiM-fc  vl  time  r«tiJ  or  j^wkoniJ  tMiMA-,  ti.j/|^/><.i//t  '// 
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tile  will  of  Sir  Henry  Johnson  for  the  payment  of  his  debts ;  and  that  the  beam  i 
the  plea  should  be  saved  to  the  appellant  till  the  hearing  of  the  cause*.  (Jen 
vol.  23.  p.  179.) 


Case  2. — Cyprian  Tayloh  (dem.  J,  Atkyns), — Plaintiff  (in  Error) ;  Thomas 
HoKDE  and  others, — Defendants  (in  Error)  [26th  January  1758]. 

[Mews'  Dig.  vi.  346.  {Taylor  d.  Atkyns  v.  Horde),  2  Sm.  L.  C.  10th  ed.  559.  Se 
Simpson  v.  Bathwst,  1869,  L.  R.  5  Ch.  199 :  Des  Barret  v.  Shey,  1873,  M  LT. 
595  :   WeUer  v.  Stone,  1885,  54  L.  J.  Ch.  501 :   and  now  3  and  4  Will  iv.  c.  27.; 

Under  what  circumstances  a  right  of  entry  is  barred  by  the  statute  of  limi» 
tions ;  and  in  what  case  a  defendant  in  ejectment  may  have  the  beoe£t  oi 
that  statute,  without  specially  pleading  it. 

JoDQUBNT  of  the  court  of  K.  B.  affibjixd. 

After  this  determination  the  lessor  of  the  plaintiff  and  all  his  brotlitR    \ 
died  without  issue^  and  then,  supposing  the  recovery  in  question  to  be  Toil 
Mr.  Edw.  Kinsey  Atkyns,  the  then  heir  at  law  of  Mr.  Richard  Atkyns,  beame    j 
entitled  to  the  estate  he  claimed  under  a  new  title,  and  therefore  was  M    i 
bound  by  the  statute  of  limitations.     An  ejectment  was  delivered  by  his 
in  Hilary  term  1777 ;  this  brought  the  question  of  the  validity  of  the  recwor 
once  more  before  the  court;  who  determined  it  to  be  fraudulent  and  void. 
See  1  Inst.  330  b.  n.  1.  where  the  opinion  of  the  court  of  K.  B.  on  cerUii 
points  of  this  case  is  very  ably  controverted.     Sea  1  Burr.  60.    Cowp.  689. 

In  Michaelmas  term  1752,  Mr.  Atkyns  brought  an  ejectment  in  the  nameoftiie 
said  Cyprian  Taylor  as  plaintiff,  against  the  defendants,  for  the  manor  of  S«tl 
Inferior,  otherwise  Nether  Swell,  and  divers  messuages,  lands,  tenememtB,  tith* 
and  hereditaments  in  the  county  of  Gloucester,  upon  a  demise  made  by  Atkrns  oo 
the  16th  of  December  1752,  for  the  term  of  15  years. 

The  defendants  appeared  and  pleaded  not  guilty,  upon  which  issue  was  joioed; 
and  on  the  23d  of  May  1753  the  cause  was  tried  at  the  bar  of  the  couit  of  Einf' 
Bench,  when  a  special  verdict  was  found  to  the  effect  fcdlowing,  viz. 

That  Sir  Robert  Atkyns  the  elder,  being  seised  in  fee  of  the  said  manor  and  pi» 
misee,  by  indenture  dated  the  12th  of  June  1669,  made  between  Sir  Edward  Atip^ 
knt.  one  of  the  barons  of  the  Exchequer,  the  said  Sir  Robert  Atkyns,  son  and  beii 
apparent  of  Sir  Edward,  and  dame  Mary  the  wife  .of  Sir  Robert,  of  the  one  p&rt> 
and  Sir  Edward  Carteret,  knt.  and  John  Lowe,  gent,  of  the  other  part,  in  consido* 
tion  of  a  marriage  thentofore  [634]  ha^  between  Sir  Robert  and  dame  Maiy,  o.i 
of  her  releasing  and  acquitting  a  former  jointure  and  bar  of  dower;  Sir  Bol*rt 
Atkyns  thereby  covenanted  with.  Sir  Edward  Carteret  and  Lowe^  their  heirs  wd 
assigns,  that  Sir  Edward  Atkyns,  and  Sir  Robert  and  dame  Mary  his  wife,  sbouid 
before  the  end  of  Michaelmas  term  then  next,  levy  a  fine  or  fines  of  the  premises  in 
question,  which  should  enure  to  the  use  of  Sir  Robert  the  elder  for  life,  without  im- 
peachment of  waste ;  remainder  to  dame  Mary  for  life,  for  her  jointure  and  in  ••f 
of  dower ;  remainder  to  Sir  Robert  Atkyns  the  younger,  son  and  lieir  apparai' 
of  Sir  Robert  the  elder,  and  the  heirs  male  of  his  body,  on  the  body  of  Lovis  C»rta« 
his  intended  wife,  to  be  begotten ;  remainder  to  the  right  heirs  of  Sir  Robert  Atitw 
the  elder.  And  by  this  de«i  Sir  Edward  Atkyns  and  Sir  Robert  the  elder  coTetM*! 
with  Sir  Edward  Carteret  and  Lowe  and  their  heirs,  as  follows,  viz.  "  That  in  csk 
any  defect  shall  happen  in  the  said  fine  and  this  present  assurance,  or  in  f^ 
there  shall  not  be  some  good  conveyance  in  law  made  according  to  the  intent  «• 
these  presents,  so  that  by  reason  of  such  defect  or  failure  of  such  conveyanoe  >d 
assurance  in  law,  the  said  manor  and  premises,  or  any  part  or  parcel  of  ^i^ 

*  Mr.  Brown  says,  that  after  the  most  diligent  search  at  the  Register^ffio^  ^ 
had  not  been  able  tx>  find  any  further  proceedings  in  the  cause;  and  therefore  cos- 
dudes  that  the  respondent  submitted  to  the  present  determination. 
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shall  not,  before  the  30th  daj  of  NoTember  aow  next  ensuing,  be  sufficiently  conveyed 
according  to  the  intent  of  these  presents;  that  then  they  the  said  Sir  Edward 
Carteret  and  John  Lowe,  and  their  heirs,  and  all  and  erery  other  person  and  persons 
and  their  heirs,  standing  or  being  seised,  or  which  shall  stand  or  be  seised  of  and 
in  the  said  manor  and  premises,  shall  and  will,  from  time  to  time,  and  at  all 
times  from  thenceforthi  for  ever,  stand  and  be  seised  of  and  in  the  said  manor  and 
premises,  or  so  much  and  such  part  and  parts  thereof,  whereof  or  concerning  which 
any  such  defect  shall  happen  to  be,  to  the  uses,  behoofs,  intents,  and  purposes 
herein  before  declared,  limited,  and  contained,  according  to  the  true  intent  and 
meaning  of  these  presents,  and  to  none  other  use,  intent,  or  purpose  whatsoever." 

By  indentures  of  lease  and  release,  dated  the  11th  and  12th  of  June  1669,  (and 
by  way  of  distinction  called  the  Greater  Deed,)  between  Sir  Edward  Atkyns,  Sir 
Bobert  the  elder,  and  dame  Mary  his  wife,  Philip  Sheppard,  Sir  Clement  Farnham, 
and  Edward  Atkyns,  esq.  second  son  of  Sir  Edward,  of  the  first  port;  Sir  George 
Carteret,  Sir  Edward  Carteret,  John  Lowe,  Edward  Montagu,  esq.  (called  lord 
Hinchingbrok)  Sir  Philip  Carteret,  and  Edward  Swift,  esq.  of  the  second  part ;  and 
Sir  Robert  Atkyns  the  younger,  and  Lovis  Carteret,  of  the  third  part ;  in  considera- 
tion of  a  marrii^  thentofore  had  between  Sir  Robert  the  elder  and  dame  Mary, 
and  of  an  intended  marriage  between  Sir  Robert  the  younger  and  the  said  Levis 
Carteret,  and  of  £6500  paid  to  Sir  Robert  the  elder  as  her  marriage  portion,  and 
for  a  provision  for  dame  Maty,  in  nature  of  a  jointure,  and  in  bar  of  dower ;  and 
also  for  a  like  provision  for  the  said  Lovis  Carteret,  and  for  settling  all  the  manors, 
lands,  and  hereditaments  thereby  con-[6353-veyed,  to  the  several  and  respective 
uses,  upon  the  trusts,  to  the  intents  and  purposes,  and  with,  under,  and  subject  to 
tht  provisoes,  declarations,  limitations,  and  agreements  thereinafter  contained ; 
the  said  Sir  Edward  Atk3mB  and  Sir  Robert  the  elder,  granted,  released,  and  con- 
firmed to  Sir  Edward  Carteret,  and  Lowe,  and  their  heirs,  the  premises  in  question, 
and  several  other  manors,  lands,  and  hereditaments  therein,  mentioned ;  and  Sir 
Clement  Farnham,  Edward  Atkyns,  and  Philip  Sheppard,  1^  the  direction  of  Sir 
Robert  the  elder,  granted,  released,  and  confirmed  to  Sir  Edward  Carteret  and  Lowe, 
and  th.eir  heirs,  several  other  estates :  as  to  the  premises  in  question,  to  the  use  of 
Sir  Robert  Atkyns  the  elder  for  life,  without  impeachment  of  waste;  remainder, 
as  to  the  said  premises,  except  timber-trees,  to  dame  Mary  for  life,  for  her  jointure 
and  in  bar  of  dower;  remainder  to  Sir  Robert  the  younger,  and  the  heirs  male  of 
his  body  by  the  said  Lovis  Carteret;  remainder  to  the  right  heirs  of  Sir  Robert 
the  elder.  And  several  other  parts  of  the  estates  were  thereby  limited  to  Sir  Robert 
the  younger  for  life;  remainder  to  trustees  to  preserve  contingent  remainders; 
remainder  to  Lovis  Carteret  for  life,  for  her  jointure  and  in  bar  of  dower;  and 
then  to  the  issue  of  the  intended  marriage  in  strict  settlement.  And  in  this  inden- 
ture was  contained  a  proviso  in  tlie  following  words: 

"  Provided  always,  that  it  shall  and  may  be  lawful  to  and  for  tlie  said  Sir  Robert 
Atkyns  the  father,  the  said  Sir  Robert  Atkyns  the  son,  and  the  said  Lovis  Carteret 
respectively,  when  they  are  or  shall  be  respectively  seised  in  possession  of  Uie  free- 
hold of  such  of  the  premises,  as,  by  virtue  of  and  according  to  the  limitations 
aforesaid,  are  respectively  limited  to  them  for  their  respective  lives,  by  their  re- 
spective deed  or  deeds  in  writing,  sealed  and  delivered  iii  the  presence  of  two  or 
more  credible  witnesses,  to  make  any  lease  or  demise,  leases  or  demises,  of  all  or 
any  of  the  said  premises,  whereof  they  shall  be  so  respectively  seised  in  possession 
for  life  as  aforesaid,  (except  of  the  capital  messuage  of  Sappertoin  aforesaid,  and 
the  lodge  in  Pinbury  Park  aforesaid,)  unto  any  person  or  persons,  for  one,  two, 
or  tiiree  lives,  in  possession,  reversion,  or  remainder,  or  for  any  time  or  term 
of  years  in  possession,  reversion,  or  remainder,  to  end  or  determine  upon  the  death 
of  one,  two,  or  three  persons,  or  for  tfie  term  of  one  and  twenty  years,  absolute; 
so  as  there  be  not  in  the  respective  premises,  or  any  part  thereof,  any  estate  exceed- 
ing the  term  or  time  of  three  lives,  or  one  and  twenty  years  in  being  at  the  same 
time,  and  so  as  such  respective  leases  be  not  made  without  impeachment  of  waste ; 
and  so  as  the  usual  rents  of  such  of  the  premises  respectively  as  shall  be  so  leased 
or  demised  upon  fines,  and  the  best  rents  that  can  be  reasonably  gotten  for  such  of 
the  premises  respectively  as  shall  be  so  leased  or  demised  without  fines,  be  re- 
spectively reserved  upon  every  such  respective  lease  or  leases,  demise  or  demises. 
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to  be  payable  during  the  reepective  terms  in  the  said  respective  leasee  or  demises 
to  be  con-[636}-tained,  any  thing  herein  before  contained  to  the  contrary  notvitb- 
standing." 

And  by  this  deed  &  power  was  given  to  Sir  Robert  Atkjms  the  father,  after  the 
death  of  dame  Mary,  to  limit  the  premises  in  question  unto,  or  to  tiie  use  of  any 
woman  or  women  he  should  marry,  for  life,  for  her  or  their  jointure  <m:  jointures; 
and  a  like  power  to  Sir  Robert  the  son,  after  the  death  of  Lovis  Carteret. — And  Sir 
Robert  the  father  covenanted,  that  he  and  dame  Mary  would  levy  a  fine  of  all  the 
premises  to  the  several  uses  aforesaid. — And  after  reciting  that  Sir  Clement  Fam- 
ham  and  Edward  Atkyns  were  possessed  of  the  premises  in  question,  or  several 
parts  thereof,  for  several  terms  of  years  then  in  being,  in  trust  for  Sir  Robert  the 
father,  that  Sir  Clement  Famham  and  Edward  Atkyns  should  stand  possessed  of 
the  premises  comprised  in  the  said  terms,  during  the  residue  thereof,  upon  trust, 
and  to  the  use  and  benefit  of  the  person  and  persons  to  whom  the  premises,  by 
virtue  of  the  limitations  therein  before  mentioned,  should  belong. 

The  jury  further  found,  tliat  the  first  of  the  said  indentures  was  executed  hy 
Sir  EdwM-d  Atkyns,  Sir  Robert  Atkyns  the  father,  and  dame  Mary  his  wife,  and 
John  Lowe.  The  second,  (viz.  the  lease  for  ai  year,)  by  Sir  Edward  Atkyna,  Sir 
Robert  the  father,  Philip  Sheppard,  Sir  Clement  Farnham,  and  Edward  Atkyns, 
ei9q.  and  thei  releaae  by  Sir  Edward  Atkyns,  Sir  Robert  the  father,  dame  Maiy  his 
wife,  Sir  Clement  Farnham,  Edward  Atkyns,  esq.  Sir  George  Carteret,  Sir  Philip 
Carteret,  Edward  Swift,  Sir  Robert  the  son,  and  Lovis  Carteret ;  and  that  the  lease 
for  a  year  was  executed  before  the  release. 

That  in  Trinity  term  1669  a  fine  was  levied,  wherein  Sir  Edward  Carteret  and 
Lowe  were  plaintiffs,  and  Sir  Edward  Atkyns,  Sir  Robert  tiie  father,  axid  dame 
Mary  his  wife,  deforciants,  of  the  premises  in  question  and  other  land&  That  on 
the  6th  of  July  1669,  Sir  Robert  Atkyns  the  son  married  Lovis  Carteret.  And 
that  dame  Mary,  tlie  wife  of  Sir  Robert  the  father,  died  on  the  2d  of  March  1680. 

That  Sir  Robert  the  father,  being  seised  of  the  premises  in  question  as  of  free- 
hold for  the  term  of  his  natural  life  without  impeachment  of  waste,  on  the  26th  of 
April  1681  duly  executed  an  indenture  under  his  hand  and  seal,  attested  by  three 
witnesses,  between  himself  of  the  one  part,  and  Sir  Robert  Dacres,  John  Dacres. 
and  Ann  Dacres  their  sister,  of  the  othi^  part ; '  whereby,  reciting  the  indenture  of 
release  of  the  12th  of  June  1669,  and  his  power  therein  reserved  of  making  a 
settlement  of  the  premises  in  question  on  a  future  wife ;  in  consideration  of  a  then 
intended  marriage  between  him  and  the  said  Ann,  and  of  her  .marriage  portion. 
Sir  Robert  the  father,  in  pursuance  of  his  said  power,  limited  the  said  preimises  to 
the  said  Ann  Dacres  for  her  life,  for  her  jointure  and  in  bar  of  dower;  and  thereby 
covenanted  with  Sir  Robert  Dacres  and  John  Dacres,  that  he  had  not  released, 
extinguished,  or  made  void  the  said  power. 

[637]  That  Sir  Robert  Atkyns  the  father,  on  the  28th  of  April  1681,  married  the 
said  Ann  Dacres. 

That  Sir  Robert  the  father  being  seised  of  the  prekuises  in  question  as  of  free- 
hold for  life,  witJiout  impeachment  of  waste,  by  indenture  under  his  hand  and  seal, 
attested  by  three  witnesses,  dated  the  31st  of  May  1698,  between  himself  of  the 
one  part,  Thomas  Dacres,  esq.  eldest  son  and  heir  apparent  of  Sir  Robert  Dacres, 
and  Robert  Dacres  and  John  Dacres,  younger  sons  of  the  said  Sir  Robert,  of  the 
otlier  part;  reciting  the  indenture  of  release  of  the  12th  of  June  1669,  and  the 
power  of  leasing  thereby  reserved ;  Sir  Robert  Atkyns  the  father,  in  consideration 
of  the  rent  reserved  by  this  deed,  and  in  pursuance  of  the  said  power,  and  bv 
virtue  thereof  and  of  all  and  every  power  and  authority  whatsoever,  demised,  leased. 
granted,  and  to  farm  let,  to  the  said  Thomas,  Robert,  and  John  Dacres,  and  their 
assigns,  the  premises  in  question,  for  and  during  the  natural  lives  of  thetn  the 
said  Thomas  Dacres,  Robert  Dacres,  and  John  Dacres,  and  the  life  of  the  longer  liver 
of  them;  yidding  and  paying  therefor  during  ^ae  said  term,  to  the  said  Sir 
Robert  Atkyns  (party  thereto)  and  after  his  decease,  to  such  person  or  persons 
respectively  to  whom  the  said  manor  and  premises  were  limited,  according  to 
their  respective  estates  and  titles,  1^  yearly  rent  of  £360  at  Michaelmas  and  Ladv- 
day,  by  even  and  equal  portions.  And  in  this  lease  was  contained  the  followin<r 
clausts  viz.  "  The  true  intent  and  meaning  of  this  estate  or  term  for  lives  so  here)»- 
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granted  &nd  made  to  the  said  Thomas  Dacres,  Robert  Dacree,  and  John  Dacres, 
and  the  survivor  of  thenl,  being  to  preserve  the  said  remainder  so  limited  in  the 
premises  by  the  said  recited  indenture,  to  the  right  heirs  of  tlie  said  Sir  Robert 
Atkjns,  party  to  these  presents,  and  to  such  person  or  persons  to  wliom  tlie  said  Sir 
Robert  Atkyns,  party  to  these  presents,  shall  any  way  dispose  of  tlie  same,  from 
being  barred  by  any  recovery  to  be  suffered,  or  by  any  otiiier  act  to  be  attempted 
or  done  for  the  barring  of  the  same." 

That  John  Dacrea  alone  executed  a  letter  of  attorney  under  hi*  liand  and  seal, 
dated  the  8th  of  June  1698,  reciting  the  said  lease,  and  impowering  Thomas  Barker 
to  take  livery  of  the  premises  from  tl»e  said  Sir  Robert  Atkyns  tlie  fatlier,  for 
himself,  and  for  the  said  Thomas  and  Robert  Dacres,  and  every  of  them,  in  their 
names,  and  for  their  use,  according  to  tiie  purport  and  true  meaning  of  the  said 
recited  indenture,  and  to  enter  and  take  possession  of  tiie  said  premises,  to  tlie  use 
of  them  and  every  of  them ;  he  the  said  John  Dacres  allowing  of  all  and  every  tl>e 
act  and  acts  so  done  by  the  said  attorney,  to  be  as  effectual  and  sufficient  in  law 
as  if  he  had  been  personally  present  and  had  done  tlie  same.  That  Sir  Robert 
Atkyns  the  father  being  so  seised  and  in  possession  as  aforesaid,  did  in  his  own 
person  deliver  seisin  and  possession  of  tlie  said  premises  unto  the  said  Thoma« 
Barker,  to  the  use  of  the  said  Thomas,  Robert^  and  John  Dacrea,  and  of  every  of 
them,  and  of  the  survivor  of  them,  as  by  an  indorBe-[638}-ment  on  the  said  letter 
of  attorney  set  out  in  the  verdict  appeared.  But  the  jury  found  that  Thomas 
Dacres,  Robert  Dacree,  and  John  Dacres,  the  lessees  named  in  tlie  said  lease,  or 
either  of  them,  were  never  in  possession  of  tlie  preinisee  in  question  otlierwise  than 
by  the  said  livery  and  seisin  so  given  by  the  sajd  Sir  Robert  Atkyns  tlie  fatlier 
as  aforesaid ;  and  that  they  or  eitlier  of  tiiem  did  not  receive  or  pay  any  rent  for 
or  in  respect  of  the  said  premises,  and  tliat  tlie  said  lease  was  not  found  in  the 
custody  of  Thomas  Dacree,  ttie  surviving  lessee,  at  the  time  of  his  deatii. 

That  Sir  Robert  Atkyns  the  fatlier,  being  so  seised  of  the  said  pretiiines,  and  of 
tlie  remainder  and  revenion  thereof  as  aforesaid,  made  his  will,  dated  tlie  27tii 
May  1708,  attested  by  four  witnesses,  and  thereby,  amongst  otlier  tilings,  gave  and 
devised  in  the  following  words:  "  I  give  and  confirm  unto  my  said  wife  Dame  Ann 
Atkyns,  all  those  lands,  tenements,  and  hereditaiiients  in  Lower  Swell  aforesaid, 
which  were  settled  upon  her  for  her  jointure  Ijefore  our  marriage;  and  I  liereljy 
further  give  and  devise  to  her  for  term  of  her  life,  my  manor  of  Lower  Swell,  and 
all  the  rest  of  my  lands,  tenements,  and  hereditaueiitit  wliatti/iever  in  Lower  Swell 
aforesaid,  for  term,  of  her  life,  as  an  addition  to  her  jointure:  And  whereas  I  am 
seised  of  the  remainder  and  reversion  in  fee  of  the  said  manor  of  Lower  Swell, 
and  of  the  rest  of  tlie  said  lands,  tenements,  and  hereditaments  in  Lower  Swell 
so  settled,  and  by  this  my  will  given  and  confirmed  to  my  said  wife  for  lier  life; 
which  remainder  or  reversion,  after  the  death  of  my  wife,  is  alio  furtJier  exjieiTtafit 
upon  an  estate  in  the  said  manor  and  lands  in  special  tail,  settled  upon  my  son 
Sir  Robert  Atkyns  upon  his  marria^,  by  deed,  dated  12tli  June  16(>9,  and  upon 
his  sons  by  his  now  wife,  and  no  otlierwise:  And  wliereas  I  tiave  made  a  lease, 
dated  the  8th  day  of  June,  in  the  year  of  our  Lord  169'*,  executed  by  livery  and  aeikiu 
to  Thomas  Dacres,  esq :  and  to  Robert  and  Jotin  Daeres,  getit.  for  the  lives  of  tli« 
said  Thomas,  Robert,  and  John  Dacres,  and  the  life  of  tiie  louixr  liver  of  tliem 
(acti-ording  to  a  power  I  reserved  to  myself,  upon  the  said  settlement  made  ujion  t)i« 
marriaGre  of  my  said  son  Sir  Robert  Atkyns:)  Xow  I  frive  and  device  the  said  re- 
mainder or  reversion,  and  the  benefit  of  the  trust  of  tlie  said  lease  for  lives,  to  my 
eT*udf>u  John  Tracy,  the  now  younger,  and  second  sofi  livintr  of  my  soti-ih-law 
John  Tracy  of  Stanway  in  tlie  said  county  of  Gloucester,  es'j :  \jy  my  da.w/hUfr  Ann 
Tracy  his  wife,  and  to  tlie  heirs  male  of  tlie  body  of  my  kaid  (crandvni.  ity  him  to 
be  becTxten.  And  if  my  said  grandson  happen  to  die  witlj'^'jt  io.ue  nnJe,  th^rn  I 
give  and  devise  the  said  remainder  or  reversion  to  tlie  neit  youn^rer  wni  of  tlj* 
said  Jofji  Tracy,  my  son-in-law.  called  Ferdinando  Tra/.y.  «jd  to  tJi*  h^ir*  male 
of  tlie  hr.Aj  of  the  said  Ferdinando:  and  for  default  of  vi'.'u  iM-je,  tJi<;n  I  g.ve  snd 
•Jffr;!*  tLe  said  remainder  or  reversion  to  the  neit  youi-^er  txtii  my  kaid  kob-in-law 
i-y-z.  Tracy  may  Lappeti  to  have  by  my  said  dauirhter.  *!i4  t/>  tlie  [630]  heirs  male 
of  *iie  bwly  of  soch  next  youL-jrer  win  :  'On  t*>nd;t,'xi  ot  Ujflr  r'»}^Aivdy  uk.ug  aiid 
vszZiZ  the  cimame  of  Atkyns:   And  to  the  same  penofiik,  and  in  kv;.  ordtr,  oij* 

1317 


Digitized  by 


Google 


7IBR0WH.  TAYLOE  V.  HORDE  [1758] 

after  the  other,  with  the  like  limitations  of  estate,  aad  upon  the  same  or  like  con- 
dition, I  do  further  give  ajcfti  devise  all  my  houses  and  all  my  lands,  tenements  and 
hereditaments,  situate,  lying  and  being  in  or  near  Cursitor's  Alley  in  Holborn, 
within  the  city  of  London,  or  the  suburbs  thereof,  or  within  the  county  of  Middlesex, 
or  in  either  of  them."  And  then  reciting,  that  the  reversion  or  remainder  of  hi» 
manor  and  lands  in  Sapperton  aforesaid,  and  of  the  advowson  of  the  church  of 
Sapperton,  and  of  and  in  his  manor  of  Pinbury,  and  of  the  lands 
thereto  belonging,  as  also  of  Pinbury  Park,  was  in  him  and  his  heirs; 
and  also  of  the  Seven  Hundreds  of  Cireneetter,  and  of  the  Hundred  of  Bisnry, 
all  in  the  said  county  of  Gloucester,  he  devised  the  same  in  like  manner,  and  then 
goes  on,  "  I  having  also  made  a  lease  for  lives  of  the  said  manors  of  Sapperton  and 
Pinbury,  and  of  the  said  advowson  of  Sapperton,  and  of  the  said  Pinbury  Park, 
and  of  all  the  said  several  hundreds,  the  better  to  preserve  and  support  the  re- 
mainders and  reversions  from  being  cut  off  or  barred  by  any  recovery  j  and  if  my 
said  younger  grandsons  happen  to  die  without  issue  male,  then  I  give  and  devise 
the  same  reversions  and  remainders  to  my  nephew  Richard  Atkyns,  eldest  son  of 
my  late  brother  Sir  Edward  Atkyns  deceased,  and  to  his  heirs." 

The  jury  found,  that  John  Tracy  the  devisee  in  the  will,  and  John  Atkyns  the 
lessor  of  the  plaintiff  wa«  the  same  person. 

That  Sir  Robert  Atkyns  the  father,  died  on  the  9th  of  February  1709,  seised  of 
the  premises;  upon  whose  death.  Dame  Ann  his  widow  entered  thereon,  claiming; 
the  same  for  her  life  for  her  jointure,  under  the  indenture  of  tlie  26th  of  April 
1681,  and  was  in  possession. 

That  by  indenture  tripartite,  dated  the  18th  of  May  1710,  and  made  between 
Richard  Atkyns,  esq;  eldest  son  and  executor  of  Sir  Edward  Atkyns,  of  the  first 
part,  Joseph  WaJker  of  the  second  part,  and  Sir  Robert  Atkyns  of  the  third  part 
reciting  the  indenture  of  release  of  the  12th  of  June  1669,  and  that  it  was  therein 
mentioned,  that  Sir  Clement  Farnham  and  Edward  Atkyns  were  possessed  of  several 
terms  of  years  in  the  premises  in  question,  and  that  they,  were  to  stand  possessed 
thereof,  in  trust  for  such  person  and  persons  to  whom  the  same  were  limited  by  the 
said  indenture;  and  reciting,  that  Sir  Robert  Atkyns  claimed  the  premises  by 
and  under  the  said  indenture,  that  Sir  Clement  Farnham  was  dead,  and  Sir  Edward 
Atkyns  survived  him  and  was  also  dead,  having  made  his  will,  and  thereof  ap- 
pointed the  said  Richard  Atkyns  executor,  which  he  had  proved ;  the  said  Richard 
Atkyns,  at  the  instance  and  request  of  Sir  Robert,  testified  by  his  executing  the 
said  indenture,  and  in  consideration  of  5s.  assigned  the  premises  in  question  to 
Walker,  his  executors,  administrators,  and  assigns,  for  the  residue  of  the  [640]  said 
terms,  in  trust  for  Sir  Robert  Atkyns  and  the  heirs  male  of  his  body,  by  Lovis  his 
wife. 

That  dame  Ann  being  so  in  possession,  in  Trinity  term  1710,  an  ejectment  was 
brought  in  the  Common  Pleas,  by  John  Phillips,  on  the  several  demises  of  Sir  Rofa«i. 
Atkyns  and  Joseph  Walker  against  her,  and  the  tenants  in  possession,  for  the 
recovery  of  the  premises  in  question,  and  the  same  was  tried  at  the  bar  of  the 
court  of  Common  Pleas  in  Michaelmas  term  following,  and  both  the  indentures  of 
the  12th  of  June  1669,  were  given  in  evidence  on  that  trial,  but  the  assignment  of 
the  18th  of  May  1710,  was  not  given  in  evidence;  when  a  verdict  was  found  for 
the  plaintiff,  and  judgment  entered  up  accordingly. 

That  soon  after  the  said  judgment  so  obtained,  and  during  the  life  of  dame  Ann, 
Sir  Robert  Atkyns  the  son  entered  into,  and  was  in  possession  of  the  premises  in 
question ;  and  that  John  Phillips,  the  plaintiff  in  the  said  ejectment,  by  deed  poll, 
dated  the  1st  of  January  1710,  surrendered  the  terms  for  years  of  the  premises  to 
Sir  Robert  Atkyns  the  son,  then  in  possession  thereof. 

That  Sir  Robert  the  son,  being  so  in  possession  during  the  life-time  of  dame  Ann, 
by  indenture  tripartite,  dated  the  I7th  of  January  1710,  between  himsdf  of  the 
first  part,  James  Earl  of  the  second  part,  and  John  Holmden  of  Lincoln's  Inn,  gent 
of  the  third  part,  for  docking,  barring,  and  destroying  all  estates  tail,  use  and  usee, 
reversions  and  remainders,  created  or  limited  of  the  premises  in  question,  and 
for  vesting  and  settling  ain  estate  in  fee  simple  therein  to  Sir  Robert  Atkyns ;  Sir 
Robert  granted,  bargained,  sold,  enfeoffed,  and  confirmed,  unto  the  said  James 
Earl,  his  heirs  and  assigns,  the  premises  in  question,  to  hold  to,  and  to  the  use  of 
the  said  James  Earl,  his  heirs  and  assigns,  to  the  intent  and  purpose  that  the  said 
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James  Earl  might  become  perfect  tenant  of  the  freehold  of  tiie  same  premises,  in 
order  to  tlie  suffering  a  common  recovery  in  Hilary  term  then  nest,  wherein  the  said 
John  Holmden  was  to  be  demandant,  the  said  Earl  tenant,  and  Sir  Robert  Atkyns 
vouchee,  which  it  was  thereby  declared  should  enure  to  the  use  of  Sir  Robert  Atkyns, 
his  heirs  and  assigns;  and  Sir  Robert  Atkyns  did  thereby  constitute  Edward  Carter 
and  John  Longford  his  attorniee  or  attorney,  either  jointly  or  severally,  to  enter  on 
the  premises,  and  take  possession  and  seisin  thereof,  and  to  deliver  possession  and 
seisin  thereof  to  the  said  James  Earl,  his  heirs  and  assigns,  according  to  the  purport 
and  true  meaning  of  the  said  indenture.  That  on  the  20th  of  January  1710,  livery 
and  seisin  of  the  premises  was  given  to  the  said  James  Earl  by  the  aaid  Edward 
Carter,  by  virtue  of  the  warrant  of  attorney  contained  in  the  said  indenture  That  a 
recovery  was  suffered  in  Hilary  term  9th  Ann,  of  the  premises  in  question,  wherein 
the  said  John  Holmden  was  demandant,  the  said  James  Earl  tenant,  and  Sir  Robert 
Atkyns  and  Lovis  his  wife  vouchees.  And  that  the  said  recovery  was  prosecuted, 
had  and  executed,  to  the  several  uses  in  the  said  indenture  of  feoffment  mentioned. 

[641]  That  Sir  Robert  Atkyns  continued  in  possession  of  the  premises  in  ques- 
tion, until  the  9th  of  November  1711,  when  he  died,  without  issue  male  of  his  body 
by  the  said  Lovis  his  wife,  who  survived  him. 

That  Dame  Ann  Atkyns,  in  Hilary  term  1711,  brought  an  ejectment  in  the  King's 
Bench,  in  the  name  of  John  Miles  as  plaintiff,  on  the  sc/veral  demises  of  herself  and 
the  said  Thomas  Dacres,  the  surviving  lessee,  in  the  indenture  of  the  31st  of  May 
1698,  against  Robeirt  Atkyns,  esq. ;  and  his  tenants;  and  the  several  demises  laid  in 
the  declaration,  were  mentioned  to  be  made  upon  th&  14th  day  of  February,  in  the 
8th  year  of  Queen  Ann ;  and  upon  a  trial  at  bar  in  the  court  of  King's  Bench,  a  ver- 
dict was  given  for  the  plaintiff,  and  judgment  entered  thereon. 

That  Dame  Ann,  immediately  after  this  judgment,  entered  and  took  possession  of 
the  premises  in  question,  and  continued  in  possession  thereof  till  the  9tii  of  October 
1712,  when  she  died.  And  that  soon  after  the  death  of  dame  Ann,  Robert  Atkyns, 
esq ;  who  was  the  nephew  and  heir  at  law  of  Sir  Robert  Atkyns,  the  son,  entered  into 
the  premises  in  question,  and  continued  in  possession  till  his  death,  which  happened 
on  the  16th  of  March  1753.  That  John  Dacres,  one  of  the  lessees  in  the  indenture 
of  the  Slst  May  1698,  died  in  the  year  1705 ;  Robert  Dacres,  another  of  the  said 
lessees,  died  in  the  year  1706;  and  that  Thomas  Dacres  survived  both  John  and 
Robert,  and  died  the  23d  of  July  1752. 

That  John  Atkyns,  the  lessor  of  the  plaintiff,  never  was  in  possession  of  the  pre- 
mises in  question,  or  any  part  thereof,  or  in  receipt  of  the  rents  and  profits  thereof, 
or  any  part  thereof,  or  entered  thereon,  'til  the  15th  of  December  1752,  when  he 
entereid  upon  the  same,  claiming  as  devisee  under  and  by  virtue  of  the  will  of  Sir 
Robert  Atkyns  the  father,  and  demised  to  the  present  plaintiff  for  a  term  of  15 
years,  from  the  16th  of  the  said  December;  and  upon  this  case  the  jury  submitted 
to  the  judgment  of  tlie  Court,  whether  the  verdict  ought  to  be  for  tiie  plaintiff  or 
defendants. 

This  verdict  was  argued  four  several  times  in  the  court  of  King's  Bench,  and 
upon  the  arguments  the  plaintiff  insisted,  that  the  leasing  and  jointuring  powers  did 
exist  at  the  time  when  they  were  executed  by  Sir  Robert  Atkyns  the  father ;  that  those 
powers  were  well  executed  by  him,  and  that  the  lease  and  jointure  which  he  made  pur- 
suant to  those  powers,  were  an  impediment  to  Sir  Robert  Atkyns  the  son's  suffering 
the  common  recovery,  and  consequently  that  the  remainder  or  reversion  in  fee 
devised  by  the  will  of  Sir  Robert  the  father,  to  the  lessor  of  the  plaintiff,  was  not 
barred  by  the  recovery  suffered  by  Sir  Robert  the  son.  For  the  defendants  it  was 
insisted,  that  the  leasing  and  jointuring  powers  did  not  exist  at  the  time  when  they 
were  executed  by  Sir  Robert  Atkyns  the  father ;  for  that  the  deed  of  covenants  of  the 
12th  of  June  1669,  was  executed  subsequent  to  the  release  of  that  date,  and  thereby, 
and  by  the  fine  levied  [642]  liiereupon,  those  powers  were  extinguished.  But  if  the 
jointuring  power  did  then  exist,  and  was  well  executed,  yet  that  the  jointure  made 
to  dame  Ann,  the  second  wife  of  Sir  Robert  Atkyns  the  father,  was  no  impediment  to 
Sir  Robert  his  son's  suffering  the  recovery ;  because  when  he  entered  after  his  father's 
death,  he  became  seised  of  an  estate  tail  executed  in  possession,  or  he  became  possessed 
of  the  premises;  and  in  either  case,  the  feoffment  made  by  him  to  James  Earl  was 
a  valid  feoffment,  and  passed  the  freehold ;  and  that  if  the  leasing  power  did  then 
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exist,  yet  it  was  not  well  executed,  because  the  lease  extended  to  things  out  of  wUch 
no  rent  could  be  reserved,  as  tithes,  rents  reserved  upon  leasee,  and  to  lands  tlien  in 
the  possession  and  occupation  of  several  persons:  Whereas  the  terii^a  of  the  power 
were,  that  there  should  be  but  one  lease  in  being  at  one  time;  and  for  that  it  was 
uncertain  whether  the  rent  reserved  was  the  best  rent,  and  the  rent  was  not  pajable 
during  the  term,  and  there  was  no  remedy  for  it;  atnd  for  that  the  lease  was  made 
for  no  other  purpose  than  to  restrain  the  tenant  in  tail  from  suffering  a.  common 
recovwy. 

Upon  these  arguments  the  Court  were  of  opinion,  that  all  the  deeds  and  the  fine 
must  be  taken  as  one  transaction,  and  the  same  to  all  intents  and  purposes,  as  if 
expressed  in  one  instrument:  That  the  jointuring  and  leasing  powers  were  well 
created  and  subsisting  powers,  and  that  the  jointuring  power  was  well  executed: 
That  there  was  no  good  tenant  to  the  precipe  in  the  recovery,  and  therefore  that  the 
recovery  was  void :  But  the  Court  were  unanimously  of  opinion,  that  the  lease  to 
Thomas,  Robert,  and  John  Dacresi,  was  not  a  good  execution  of  the  leasing  power, 
but  that  the  lease  was  absolutely  void ;  and  that  the  lessor  of  the  plaintiff's  ri^it  of 
entry,  accruing  on  the  death  of  dame  Ann  in  1712,  his  remedy  by  ejectment  was 
barred  by  the  statute  of  limitations,  and  thereupon  gave  judgment  for  the  defendants. 
To  reverse  this  judgment,  the  lessor  of  the  plaintiff  brought  a  writ  of  error  in 
parliament;  and  on  his  behalf  it  was  said,  that  the  principal  questions  upon  this 
special  verdict  concerned  the  right  and  the  remedy.  As  to  the  tnghi,  whether  the 
common  recovery  suffered  by  Sir  Robert  Atkyns  the  younger,  was  substantially  good! 
And  to  the  remedy,  whether  the  proceeding  in  ejectment  was  barred  by  the  statute  of 
limitations! 

1.  As  to  the  right,  it  would  depend  upon  the  validity  of  the  common  recovery, 
whether  John  Earl  was  a  good  tenant  of  the  freehold,  in  tiie  recovery  suffered  by  Sir 
Robert  Atkyns  the  younger.  If  he  was,  then  the  use  in  fee  limited  to  Sir  Robert 
the  father,  subject  to  the  estate  tail  of  Sir  Robert  the  son,  was  barred,  and  conse- 
quently the  reversion,  out  of  which  the  devise  to  the  lessor  of  the  plaintiff,  by  the  will 
of  the  father,  was  intended  to  take  effect,  was  gone.  If  he  was  not  a  good  tenant  of 
the  freehold,  then  the  recovery  being  void,  the  right  of  the  lessor  of  the  plaintiff  must 
stand  uncontroverted.  Now  to  shew  that  John  Earl  took  no  estate  by  the  feoffment 
which  could  make  him  [643]  a  sufficiemt  tenant  of  the  freehold  to  answer  the  writ  in 
a  common  recovery,  it  would  be  material  to  consider,  Ist',  Whether  Sir  Robert  Atkyns 
was  tenant  in  tail  in  possession?  And  2dly,  Supposing  him  to  be  only  tenant  in 
tail  in  remainder,  whether  his  feoffment  conveyed  the  freehold  to  John  Earl  by 
disseisin  1 

As  to  the  first  of  tliese  questions,  if  Sir  Robert  Atkyns  the  younger,  had  been 
tenant  in  tail  in  possession,  his  bargain  and  sale,  his  lease  and  release,  his  fine  or  his 
feoffment,  would  have  conveyed  a  base  fee,  and  operating  by  way  of  discontinuance^ 
voidable  either  by  the  entry  or  action  of  the  issue  in  tail,  or  remainder  man,  as  the 
case  might  require,  would  have  made  the  discontinuee  a  sufficient  tenant  of  the  free- 
hold :  But  dame  Ann  Atkyns  the  jointress,  was  seised  of  the  freehold  for  life  at  the 
time  of  making  the  feoffment,  and  never  joined  in  conveying  an  estate  to  the  feoffee: 
The  feoffment  therefore,  being  only  the  act  of  tenant  in  tail  in  remainder,  must 
either  pass  an  estate  by  disseisin,  or  was  absolutely  void. — To  this  however  it  is  ob- 
jected, that  Sir  Robert  Atkyns  the  younger  was  tenant  in  tail  in  possession,  because 
dame  Ann  had  no  precedent  estate  for  life,  by  way  of  valid  and  effectual  jointure. 
The  greater  deed  contained  tlie  powers  for  making  jointures  and  leases:  Tlie  letter 
deed  was  executed  subsequent  to  tlie  greater  deed,  and  took  no  notice  of  them :  By 
consequence,  tlie  fine  levied  after  both,  in  Trinity  term  1669,  being  levied  between  tha 
same  parties,  and  of  the  same  premises,  extinguished  the  powers;  and  if  the  power 
of  making  jointures  was  extinguished,  the  execution  of  that  power  by  the  jointure 
made  to  dame  Ann,  the  second  wife  of  Sir  Robert  Atkyns  the  elder,  was  null  and 
void. — But  there  is  a  very  easy  answer  to  this  objection :  For  the  verdict  has  not 
found  which  of  the  two  deeds  was  first  executed.  The  internal  evidence  arising  from 
the  deeds  themselves,  speaks  the  whole  to  be  one  transaction,  flowing  from  one  agree- 
ment previous  to  the  marriage  of  Sir  Robert  Atkyns  the  younger  wifli  Lovis  Carteret, 
both  bear  the  same  date,  and  are  equally  consistent.  The  letter  deed  contains 
covenants  with  the  trustees,  relative  to  nothing  but  those  lands  which  dame  Marr, 
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tbe  Incbcid  ftill  i«<uain«d  iu  ju\l^(t<>t(<  %xf  Uxt  t«  tW  ).MUt«\>«v  N«h\«  \\m\  \\w^  \  \>^\\\  Wi 
h.  Hie  ecax  of  Sir  Robert  Atkvw«  nn«W  tht>  'i\u\^\\w^\\U  »w«»«  W  m  I*\\u»>  \\«\(\\  , 
vfaetber  the  sheriff  ex«eut«<»  th«>  writ  •«»<  jiixv*  |>ow>«'».»%v«x  »w  *U«0>»M  Owx  \*<su,\  (»  \\>» 
own  officer  and  exeeutM  it  fi^r  himwlf  )>y  («k«u,i;  |^Mi»«MHit«>»,  \\  h«a  U<«M\  l\>v|«(  \\\M  ^\\\^ 
eotiy  is  equallr  lawful  in  etither  mt^tluv).  if  it  |>«r»»»««  tl>«»  jM«l))«u«Mkt.  \\\\\  \\\»  \\\\**\v» 
aion  being  reooTerad  without  titles  no  (uUdiU);  ov^'  \^>\\\\\  ^l^\^\  U\»  t\\^>i\\''\\\  k  M»t>l  )««« 
entry  being  lawful,  no  holdinj;  ovw,  t^^^>^^^l»  « I'lM*)! rt»<,  «h>hI»I  t<ii^t«>  »  »(\»wvt»U\>  »s\ 
change  the  cause  of  kia  }H>c«t>wion,  h*  \\iM\\  oft««U  Ihh<ii  \l«><<M'itiUu>«l  i\\  \\w  \us»\\  wi 
tenant  by  sufferance:  so  that  l>i«  wiuvovrttw^ti  w«>r«>  »lw«»l»il»>l\  \\\\\\,  li»  l\i\\U\n  »\»> 
estate  on  which  a  release  would  rt)t«>n>t«>  l\v  wtty  «>f  <t|»l«i>nMt>«>i>t,  t(Hi(  llii>u»  lw>iii>i  »>(« 
privity  between  him  and  the  owuw  of  tlu>  fWhitld  Auil  «»  li>  lii»  l»<trtMuM\(,  W  >mul»( 
be  considered  in  two  light»:  1.  A*  n.  (HM\v«\vuiit>o  i>|iiti'nlMt)f  ikiltii>i<  U\  il(ilil  ut  tiv 
wrong.  2.  As  a  conveyance  exMMitod  with  th»>  |»*rtii'«l»i'  liiUMil<iif  ihu)«tit)t  «  t««M«\«( 
to  the  precipe  in  a  common  r«H>vwy,  Aw  iv  iM»uvi»vtMu'«>  ffiMiiMnllVi  It  (•  iii»l'  |nii|«iMilinl 
that  it  could  operate  by  right ;  it[646]t'n»  only  0\t\\  Imi'itimliMwl  litixiKVin  n  houlmlil 
by  wrong.  But  it  is  &  necenMury  i<(>ii*tM|tiniii>i>  itf  llio  fi>itiMiiilti((  U|mM)  Hw  MhIhmI'm 
entry,  that  his  feoffment  was  abnohitdy  void  i  for  wliwn  tlm  Iniu  iiwmu  »t  )lii»  fintiliuhl 
is  actually  expelled  by  the  tortioun  wili-y  of  Uit*  (iliidnliiiM'  l«klit|(  viiiji'hl.  |immiimI(iii  nf 
the  land,  that  disseisor  has  gained  an  itNtnlti  of  frmiliold  Hitil  fmt,  whlnli  will  |ihm  liy  n 
bare  livery  upon  his  feoffment.  Hid  fori'««  |/iiluwl  liliit  nil  b»IbI««  liy  wmiin  ,  tiiiil  III* 
feoffment  will  convey  it.  Hut  in  Uiiii  oaiin  lli«  mtlry  mul  |ii«iiB<iiilon  liMlntr  liiwfut  »» 
longasthe  judgment  was  in  force,  Urn  only  wrunttfu)  mi  from  mUuU  u  ili»»iitilH  tniiU\ 
be  inferred  was  the  feoffment.  The  giving  livury  u|miii  Ihnl  fmilttiMHil,  imiI  fiillowiul 
by  any  possession  of  the  feoffee,  could  n«-v«r  initko  n  diMwlHlii  In  III"  vtHi  i,  oi  IkimhJ, 
and  legal  sense.  It  would  be  a  diswiiHin  riiKi't*ly  nt,  lliu  Mmlum  nt  lliu  M|/litriil  owiioi' 
of  the  freehold,  and  for  the  sake  of  his  rmiwly,     H  it  witu  Urn  mi,  nf  liln  l"(ti*»»l  lin> 
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jears,  and  the  wrongful  feofiee  was  put  into  poaeeeaion,  the  true  owner  might  either 
accept  his  rent  and  treat  him  aa  an  under-tenant  and  assignee  of  the  term,  or  be 
might  maintain  an  assize  and  recover  the  freehold.  If  the  wrongful  feoffor  con- 
tinued in  poeseesion  by  collusion  with  his  feoSee,  as  in  the  present  casei,  the  true 
owner  was  under  no  necessity  to  take  notice  of  the  f eofiment ;  he  was  not  bound  to 
consider  his  own  tenant  as  a  disseisor,  and  himself  as  out  of  possession ;  but  still  had 
it  in  his  election  either  to  accept  his  rent,  distrain,  and  bring  an.  action,  for  it,  or  to 
proceed  in  a  real  action  for  recovery  of  the  freehold,  as  in  case  of  a  forfeiture.  Thus 
the  feoffment  of  tenant  for  years,  or  tenant  by  sufferance^  would  make  a  disseisin  for 
the  benefit  of  his  lessor,  in  respect  of  that  remedy  which  the  lessor  might  d.ect  to  take; 
but  estates  in  remainder  could  not  be  displaced  without  a  tortious  entry,  and  aa  to 
such  remainders,  the  feoffment  was  absolutely  void  in  law. — But  2.  As  a  conveyanoe 
executed  with  the  particular  intent  of  making  a  tenant  to  the  precipe  in  a  common 
recovery,  it  has  never  yet  been  determined  that  the  feoffment  of  a  tenant  for  years, 
being  also  tenant  in  tail  in  remainder,  perfected  by  livery  upon  the  land  under 
colour  of  a  lawful  possession,  eo  animo  to  make  a  tenant  of  the  freehold  in  a  oonunon 
recovery,  will  be  siifficient  to  support  the  judgment  in  that  recovery,  and  enable  him 
to  bar  his  own  and  the  subsequent  estates.  If  it  will,  then  a  tenant  in  tail  in 
remainder  may  suffer  a  recovery  in  every  instance  as  freely  aa  a  tenant  in  tail  in 
possession,  not  only  without  the  concurrence  of  the  immediate  owner  of  the  freehold, 
by  his  joining  in  it  as  an  essential  party,  or  surrendering  bis  estate,  but  even  withooi 
asking  his  consent  or  giving  him  any  notice.  By  collusion  with  a  tenant  for  years, 
by  secret  practices  to  take  advantage  of  a  vacant  possession,  when  the  tenant  of  the 
freehold  is  absent  from  his  house  or  land,  he  may  execute  a  feoffment,  and  then  suffer 
a  common  recovery  to  anticipate  that  right,  which  the  law  has  wisely  and  justly  post- 
poned till  he  shall  chance  to  succeed  in  the  order  of  the  entail.  If  this  method  of 
suffering  recoveries  be  [646]  once  established  as  legal,  the  eldest  sons  of  the  first 
families  in  England,  who  are  tenants  in  tail  in  remainder,  expectant  on  the  estata 
for  life  of  the  father,  may  dispose  of  the  inheritance  of  their  estates  at  the  age  of  21, 
against  the  consent,  and  in  spite  of  the  authority  or  tiie  f refold  of  their  parents: 
but  it  is  plainly  contrary  to  the  grounds  of  law.  Conveyances  to  make  a  tenant  to 
the  precipe  in  a  common  recovery  are  considered  as  mere  instruments  to  make 
parties  in  a  fictitious  action,  to  serve  the  purpose  of  him  who  means  to  suffer  that 
recovery.  Such  a  feoffee,  as  in  the  present  case,  is  often  called  a  mere  actor  fabulae. 
If  he  was  tenant  for  years  of  the  lands  conveyed  by  the  feoffment  before  the  making 
of  it,  his  term  will  not  merge  in  the  fee  simple;  no  dower  can  arise  out  of  it;  hit 
judgments  or  statutes  will  not  bind  it.  This  being  the  uniform  tenor  of  determina- 
tions in  courts  of  law,  in  which  the  intent  of  the  conveyance  has  been  considered,  and 
not  the  mere  legal  operation  of  it,  it  is  consequential  that  the  validity  of  his  ^ate 
in  order  to  support  it  as  an  instrument,  must  depend  on  the  right  and  power  of  him 
who  made  it  to  suffer  a  recovery.  If  the  feoffor  has  no  such  right  (h*  power,  his  feoff- 
ment is  void ;  and  the  estate  conveyed  being  founded  in  fraud,  ia  as  no  estate  in 
judgment  of  law.  The  common  law  avows  these  principles,  and  the  legislature  has 
adopted  them ;  for  the  statute  14  G^.  II.  c.  20.  which  was  made  to  support  common 
recoveries  against  nice  exceptions,  and  to  raise  presumptions  in  favour  of  them 
after  a  limited  time,  most  anxiously  provides,  that  the  persons  joining  in  such  re- 
coveries shall  have  sufficient  estate  and  power  to  suffer  the  same ;  as  if  the  legislature 
had  foreseen  the  present  case,  and  were  aware  and  afraid  that  tenants  in  tail  in 
remainder  might,  by  colour  of  that  law  in  future  times,  suffer  common  recoveries 
without  the  concurrence  of  the  true  immediate  owner  of  the  freehold. 

U.  As  to  the  remedy,  it  would  depend  on  this,  whether  the  lessor  of  the  plaintiff 
was  not  barred  of  his  entry  by  the  statute  of  limitations,  not  having  entered  after 
the  death  of  Sir  Robert  Atkyns,  which  was  on  the  9th  of  November  1711,  till  the 
15th  of  December  1762  ;  and  to  this  there  were  two  general  answers^ 

The  first  general  answer  was,  that  so  long  as  the  jointure  of  dame  Ann  Atkyns 
subsisted,  which  determined  on  her  death  9th  October  1712,  the  lessor  of  the  plain- 
tiff could  not  enter :  And  this  was  admitted,  in  case  the  power  by  which  the  jointure 
was  created  was  not  previously  extinguished.  And  so  long  as  the  lease  for  lives  to 
the  three  Dacres's  was  in  being,  which  did  not  expire  tiU  the  death  of  Thomas  Dacres, 
the  surviving  lessee,  on  the  23d  of  July  1752,  the  lessor  of  the  plaintiff  could  not 
enter.     But  tJiis  however  was  disputed  upon  several  grounds  of  objection. 
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meat  was  to  be  made,  it  was  rather  to  be  presumed,  tiiat  it  wa«  in  the  possession  of 
some  of  the  lessees,  or  their  representatives.  Hie  intent  of  the  lease  recited  in  it, 
to  prevent  barring  the  reversion  in  fee,  would  be  considered  in  equity,  only  as  a 
request  to  the  lessees,  not  to  join  with  the  tenant  in  tail  in  suffering  a  common  re- 
covery, and  could  not  be  enforced  as  a  trust.  But  supposing  the  lease  to  be  a  trurt 
to  attend  the  inheritance,  still  a  court  of  law  could  take  no  notice  of  that  trust.  It 
was  no  argument  to  say,  that  the  lessor  of  the  plaintiff  mi^t  long  since  have  had 
the  aid  of  a  court  of  equity  to  remove  it  out  of  the  way,  in  order  to  a  trial  of  the  title 
at  law  between  him  and  the  defendants;  both  as  it  was  an  equitable  relief,  which 
various  circumstances  might  have  rendered  very  doubtful,  and  as  courts  of  law  do 
not  found  their  judgments  of  legal  questions  upon  the  poesiUe  relief  to  be  given  in 
courts  of  equity.  And  if  the  lessor  of  the  plaintiff  mi^t  have  been  nonsuited,  bv 
the  production  of  this  lease  in  any  ejectment  brought  during  the  life  of  the  surviv- 
ing lessee,  it  follows,  that  the  statute  of  limitations  could  not  begin  to  run  agsinet 
him,  in  bar  of  his  entry,  till  the  expiration  of  the  lease. 

The  second  general  answer  to  the  objection  arising  from  the  statute  of  limitationi 
(which  did  not  occur  when  the  cause  was  argued  in  the  court  of  King's  Bench)  vae 
this :  That  supposing  the  lease  to  be  absolutely  void  from  the  instant  of  making  it, 
[649]  yet  upon  this  record,  the  finding  of  the  jury  was  not  sufficient  in  law  to  war- 
rant the  inference  made  by  the  court,  tibat  the  lessor  of  the  plaintiff  was  barred  of  his 
remedy.  There  are  several  determinations  of  weighty  in  which  it  has  been  heJd. 
that  a  bar  from  the  statute  of  limitations  shall  not  be  raised  by  construction  and 
collection  from  facts  found  in  a  special  verdict.  The  presumption  of  law  is  in 
favour  of  the  plaintiff's  remedy  for  his  right ;  and  the  defendant  must  insist  upoo 
the  bar  to  that  remedy  by  the  statute  of  limitations,  if  he  would  take  advantage  of 
it.  In  aJl  cases  where  the  limitation  of  time  expressly  bars  the  action,  he  can  oolj 
take  advantage  of  the  statute  by  pleading  it,  to  which  the  plaintiff  may  reply  that  he 
is  within  the  savings  and  exceptions.  If  the  defendant  pleads  the  general  issoev  it 
is  a  waiver  of  the  statute  which  binds  him.  In  cases  of  ejectxnent,  the  limitation 
of  time  bars  the  entry,  which  is  the  ground  of  the  action,  but  not  the  action  itself; 
therefore  it  has  been  held,  that  the  defendant  is  not  under  the  necessity  of  pleading 
the  statute,  but  may  take  advantage  of  it  in  evidence.  The  plaintiff  has  then  an 
opportunity  of  shewing,  by  way  of  reply  in  evidence,  that  he  was  within  the  saving* 
of  infancy,  etc.  or  that  he  has  made  continual  claim,  etc.  FrcMO  hence  it  neces- 
sarily follows,  in  reason,  law,  and  justice,  that  in  order  to  infer  a  bar  of  the  plain- 
tiff's action,  from  a  special  verdict,  the  jury  must  not  only  find  that  he  was  out  oi 
possession,  or  did  not  enter  till  a  particular  day,  but  negaiiuely,  that  he  has  nc* 
made  continual  claim,  nor  is  within  any  of  the  exceptions  of  the  statute ;  otherwiae  ii 
cannot  be  presumed,  by  any  rules  of  intendment  upon  special  verdicts,  that  he  is  not 
entitled  to  the  benefit  of  one  or  other  of  those  exceptions,  or  has  not  saved  his  right 
or  entry.  And  upon  this  record  it  is  observable,  that  the  jury  have  expressly  found 
the  plaintiff  to  be  seised  prout  lex  postulat,  after  his  actual  eatry  in  December  1753. 
which  seisin  could  not  have  been  found,  unless  it  appeared  to  them  in  proof,  that 
he  had  made  continual  claim :  And  tiierefore  it  was  hoped,  that  the  judgment  would 
be  reversed. 

But  in  support  of  the  judgment  it  was  argued  (G.  Pratt,  J.  Enowles),  that  the 
deed  of  covenants  of  the  12th  of  June  1669,  which  comprised  the  premises  in  question 
only,  without  any  jointuring  or  leasing  powers,  must  necessarily  have  been  executed 
subsequent  to  the  release  or  settlement  of -that  date,  wherein  those  powers  were  con- 
tained, and  could  not  be  made  for  any  other  purpose,  than  to  extinguish  and  destroy 
those  powers ;  for  Sir  Edward  Carteret  and  Lowe  could  not  stand  seised  to  the  uses  in 
this  deed,  unless  the  inheritance  had  been  before  conveyed  to  them,  and  which  it 
appeared  to  have  been  by  the  deeds  of  lease  and  releasa  That  by  the  entry  of  Sir 
Robert  Atkyns  the  son,  and  the  feoffment  made  by  him  after  such  entry,  to  James  Esri. 
Earl  became  tenant  of  the  freehold ;  consequently,  the  recovery  was  good,  and  haned 
the  remainder  and  reversion  in  fee  devised  by  Sir  Robert  Um  father  to  the  lessor 
of  the  plaintiff.  That  a  common  [660]  recovery  is  an  assurance  much  favoured 
by  the  law,  and  the  present  action  was  brought  to  deprive  the  defendants,  who  were 
heirs  at  law  of  both  Sir  Robert  the  father  and  son,  of  an  estate  which  had  been  en- 
joyed under  one  for  upwards  of  forty  years,  in  favour  of  the  devisee  of  a  remainder 
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.  or  reversion  in  fee  expectant  on  an  estate  tail,  an  interest  of  no  value  or  conaidera- 
tion  in  law.  That  the  lease  made  by  Sir  Robert  the  father  to  the  Dacrea's  was  void ; 
not  only  for  the  reasons  before  mentioned,  but  because  the  lessees  never  had  the  lease 
in  their  custody ;  never  entered  or  took  possession  of  the  demised  premises,  never  paid 
any  rent,  nor  ever  executed  any  counterpart.  But  besides  all  this,  the  lease  itself 
was  fraudulent  as  against  Sir  Robert  the  son,  the  remainder-man  in  tail ;  and  if  not, 
it  determined  on  his  death  witiiout  male  issue,  the  intent  of  making  it  being  only 
to  prevent  him  from  suffering  a  common  recovery :  And  therefore,  and  for  that  the 
plaintiff's  remedy  by  ejectment  was  barred  by  the  statute  of  limitations ;  it  was  hoped, 
that  the  unanimous  judgment  given  by  the  court  of  King's  Bench,  would  be  afiSrmed 
with  costs. 

After  hearing  counsel  on  this  writ  of  error,  the  judges  were  directed  to  deliver 
their  opinions  upon  the  following  question ;  viz.  "  WheUier  sufiScient  appears  by 
the  special  verdict  in  this  cause,  to  prevent  the  lessor  of  the  plaintiff  by  the  force  of 
the  statute  of  limitations  of  the  2lBt  of  king  James  I.  (c.  16.)  from  recovering  in  this 
ejectment!  "  Whereupon  the  Lord  Chief  Justice  of  the  Common  Pleas,  having  con- 
ferred with  the  rest  of  the  judges,  (who  all  attended  the  hearing  except  Mr.  Justice 
Bathurst)  delivered  the  following  opinion ;  viz.  "  That  sufficient  does  appear  by  the 
special  verdict  in  this  cause,  to  prevent  the  lessor  of  the  plaintiff  by  force  of  the 
statute  of  limitations,  from  recovering  in  this  ejectment." 

Accordingly,  it  was  obdbbbd  and  adjudqbd,  that  the  judgment  given  in  the 
court  of  King's  Bench  should  be  affirmed,  and  the  record  remitted:  And  it  was 
further  orderbd,  that  the  plaintiff  in  error  should  pay  to  the  defendants  in  error, 
the  sum  of  £5  for  their  costs  in  the  house.     (Jour.  vol.  29.  p.  222.) 
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